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RESPONDENT’S SUPPLEMENTAL BRIEF 

I. INTRODUCTION 

Pursuant to California Rule of Court 8.520(d)(1), Respondent Jan-

Pro Franchising International, Inc. (“JPI”) alerts this Court to three new 

authorities supporting the position that the retroactivity of Dynamex 

Operations West, Inc. v. Superior Court (2018) 4 Cal.5th 903 (“Dynamex”) 

should not be decided in the context of this case. 

First, the U.S. District Court for the District of Massachusetts 

recently held in Patel et al. v. 7-Eleven, Inc., et al. (D. Mass. Sept. 10, 

2020) Case No. 1:17-cv-11414-NMG, --- F.Supp.3d ---, 2020 WL 5440623 

(“Patel”), that Massachusetts’ version of the ABC Test cannot apply to 

determine the employment classification status of a franchisee to a 

franchisor because the test is preempted by federal FTC franchising 

regulations, 16 C.F.R. § 436.1 et seq. (collectively called the “FTC 

Franchise Rule”).  Likewise, here, because JPI is a franchisor, the ABC 

Test is preempted and—retroactive or not—cannot apply.   

Second, the decision in Mattei v. Corporate Management Solutions, 

Inc. (2020) 52 Cal. App. 5th 116 (“Mattei”), provides further support that, 

contrary to the Ninth Circuit’s holding in Vazquez, the California Courts of 

Appeal do not interpret Dynamex as having overruled the test in Martinez v. 

Combs (2010) 49 Cal. 4th 35 (“Martinez”) for determining potential 

liability as a joint employer.   
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Finally, the decision in People of the State of California v. Uber 

Technologies, Inc. et al. (Cal. App. Dist. 1 Oct. 22, 2020) Case No. 

A160701, A160706, --- Cal. Rptr. 3d ---, 2020 WL 6193994 (“Uber”) 

likewise supports the principle that Martinez, not Dynamex, provides the 

test for determining potential joint employer liability. 

Because JPI will seek review of Vazquez v. Jan-Pro Franchising 

Int’l, Inc. (9th Cir. 2018) 923 F.3d 575, vacated and reinstated in part, (9th 

Cir. 2019) 939 F.3d 1045 (“Vazquez”) on these grounds, among others, the 

Court should abstain from ruling here because its decision, should Vazquez 

be overturned, will be purely advisory. 

II. ARGUMENT 

A. Patel et al. v. 7-Eleven, et al.  

In its Answering Brief, JPI argued that this Court should not issue an 

opinion on the retroactivity of Dynamex in this case because doing so will 

not “determine the outcome” of this matter, Cal. Rule of Court 8.548(a)(1), 

and ultimately may be rendered an advisory opinion because, among other 

reasons, application of the ABC Test is preempted by federal franchising 

regulations in the context of this case—as in the newly-decided, Patel.  

(Answer Br. pp. 41-42.)   

Undergirding the Ninth Circuit’s error in holding the ABC Test was 

applicable here was its reduction of Patterson v. Domino’s Pizza, LLC 

(2014) 60 Cal.4th 474 (“Patterson”) to “extensive dicta,” rather than 
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applying the “Patterson gloss,” which requires assessing franchisor liability 

in light of the necessary, statutorily mandated “control” a franchisor exerts 

over a franchisee.  (Vazquez, supra, 923 F.3d 575 at p. 594.)  Failure to 

apply Patterson’s rationale to the ABC Test runs afoul of both California 

and federal law.  (See Answer Br. at 38-41.)  Federal regulations require, 

among other things, that a franchisor “will exert or has authority to exert a 

significant degree of control over the franchisee’s method of operation, or 

provide significant assistance in the franchisee’s method of operation[.]”  

(16 C.F.R. § 436.1(h)(2) [emphasis added].)  As discussed at length in the 

Answering Brief, the Vazquez panel’s holding conflicts with, and is 

therefore preempted by, federal law.  (Answer Br. at p. 39.)   

Patel is persuasive authority that JPI is correct.  In Patel, a putative 

class of 7-Eleven franchise operators sued 7-Eleven, the well-known 

convenience store franchisor, alleging that it misclassified them as 

independent contractors instead of employees in violation of 

Massachusetts’ Independent Contractor Law, Mass. Gen. L. c. 149, § 148B, 

which is Massachusetts’ version of the ABC Test.  Like Petitioners here, 

plaintiffs argued that this alleged misclassification deprived them of their 

full earnings in violation of state minimum wage laws.  (Patel, supra, 2020 

WL 5440623, at *1.)   

At summary judgment, 7-Eleven argued that federal regulations 

made it impossible to satisfy the first prong of the ABC Test, and therefore, 
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the ABC Test could not apply.  (Id. at *6.)  Prong 1 of Massachusetts’ ABC 

Test, which is identical in the relevant part to Prong 1 of California’s ABC 

Test, requires 7-Eleven to demonstrate that the individual plaintiffs are 

“free from control and direction in connection with the performance of the 

service.”  (Mass. Gen. L. c. 149, § 148B(a)(1) [emphasis added].)  

Conceding that it did in fact “exercise some level of control over its 

franchisees,” Patel, supra, 2020 WL 5440623 at *7, 7-Eleven argued that it 

was “bound to do so by federal regulation”—specifically, the FTC 

Franchise Rule requiring it exercise a “significant degree of control” over 

the franchisee.  (Id.; see 16 C.F.R. § 436.1(h)(2).)   

The district court agreed.  It held that the language of the FTC 

Franchise Rule “is in direct conflict with Prong 1” of the ABC Test.  (Patel, 

supra, 2020 WL 5440623 at *7.)  The district court further rejected each of 

the Plaintiffs’ counterarguments, including the argument that courts 

“around the country” had routinely applied the ABC Test to franchisors, id. 

at *8, or that the other two disjunctive prongs somehow saved the statute 

from complete preemption, id.  The district court recognized that the list of 

control measures the Plaintiffs proffered in support of their 

misclassification argument was “nearly identical” to the list of “control and 

assistance identifiers” in a guide put forth by the FTC to assist franchisors 

in complying with the FTC Franchise Rule.  (Id.)  And in addition to the 

strict conflict, the court reasoned that from a policy perspective, “[i]t cannot 
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be the case, as plaintiffs suggest, that, in qualifying as a franchisee pursuant 

to the FTC’s definition, an individual necessarily becomes an employee.  In 

effect, such a ruling by this Court would eviscerate the franchise business 

model . . . .”  (Id. at *9.) 

Patel provides strong support for JPI’s argument that Dynamex’s 

ABC Test should never have been applied to it in the first place.  As set 

forth in the Answering Brief, it is preempted by the FTC Franchise Rule, 

and cannot apply to determine the employment classification status of 

franchisees.  (Answer Br. at p. 40.)   

Furthermore, notably, when the Vazquez Court held that “the 

franchise context does not alter the Dynamex analysis, and the district court 

need not look to Patterson in applying the ABC test,” it reasoned that “in 

Massachusetts . . . courts have routinely applied the codified ABC test to 

franchises . . . .”  (Vazquez, 923 F.3d at 595 [citations omitted].)  As 

demonstrated by Patel, that is not the case.  

B. Mattei v. Corporate Management Solutions, Inc. 

The Vazquez Court’s fundamental error was interpreting Dynamex as 

overturning Martinez, sub silentio.  (See, e.g., Answer Br. at pp. 9, 16, 22-

23, 31.)  If this Court does determine it can rule in this matter consistent 

with Rule of Court 8.548(a)(1) and the doctrine of justiciability, and 

determines that Dynamex retroactively applies to JPI, this Court effectively 
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would hold that Dynamex overturned both Martinez and Patterson.1  Such 

an unforeseeable change in the law should not, in fairness, be applied 

retroactively to JPI.  (Peterson v. Superior Court (1982) 31 Cal. 3d 147, 

153 [considerations of “fairness” include “the ability of litigants to foresee 

a coming change in the law”].)   

No California Court of Appeal has concluded, as the Vazquez Court 

erroneously did, that Dynamex overruled Martinez, impliedly or otherwise.  

(See Answer Br. at p. 32 [discussing Curry v. Equilon Enterprises, LLC 

(2018) 23 Cal. App. 5th 289 (“Curry”) and Henderson v. Equilon 

Enterprises, LLC (2019) 40 Cal. App. 5th 1111].)  (Of course, this is no 

surprise, as California strictly follows the doctrine of stare decisis and no 

“extraordinary circumstances” exist to depart from earlier precedent.  

Johnson v. Dep’t of Justice (2015) 60 Cal. 4th 871, 891.)  Mattei is another 

in a line of consistent holdings from the California Courts of Appeal, and at 

odds with Vazquez.  In Mattei, the defendant CMS was a signatory to 

entertainment industry union agreements, who loaned its signatory status to 

a production company in order to hire the union-affiliated plaintiff lighting 

 

1 As discussed in the Answering Brief, the district court properly applied 
Martinez and Patterson to JPI, and concluded JPI was not a joint employer of 
Petitioners.  (Answer Br. at p. 19.)  Therefore, JPI is not a hiring entity and 
Dynamex has no application.  Under the justiciability doctrine, this Court cannot 
side-step the errors of the Ninth Circuit opinion and rule on retroactivity without 
consideration of the facts in this case.  (See Wilson & Wilson v. City Council of 
Redwood City (2011) 191 Cal. App. 4th 1559, 1573.) 
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technicians.  (Mattei, supra, 52 Cal. App. 5th 116, at p. 120.)  The Court 

was required to determine whether CMS was liable as a joint employer for 

the production company’s Labor Code violations involving late pay.  (Id.)  

The Court did not apply the ABC Test to determine whether CMS was an 

employer of the lighting technicians; but, rather, applied the proper test for 

determining an employer in the joint employment context, using Martinez, 

not Dynamex.  (Id. at pp. 123-125.)  Yet, the Vasquez Court is directly 

applying Dynamex to JPI here, even though JPI sits in the classic “joint 

employer” seat under Martinez. 

C. People of the State of California v. Uber Technologies, 

Inc. et al.  

The newly-decided opinion of the California Court of Appeal in 

Uber is another case confirming the continuing viability of Martinez in 

determining “who may be liable” for wage and hour violations in this state.  

(See Martinez, supra, 49 Cal. 4th 35, 52.)  Nowhere in the Uber opinion 

does the Court suggest that Dynamex overruled Martinez, or that the ABC 

Test can be used to define liability in a joint employer context.  In fact, the 

Uber Court specifically distinguished Curry, a case involving a “putative 

joint employer,” from the case before it.  (Uber, supra, 2020 WL 6193994 

at *16.)  

When the Court rejected defendant Uber and Lyft’s arguments that 

they were not “hiring entities” under the ABC Test based on a “services 
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rendered” test imported from other jurisdictions, id. at *10, it neither 

considered nor rejected the argument proffered by JPI in its Answering 

Brief that preceding the ABC Test’s application, a court must determine 

that a defendant is a hiring entity by giving that phrase its plain meaning.  

(Answer Br. pp. 26-28.)  In other words, consistent with rules of statutory 

construction, the phrase “hiring entity” should be given its “usual and 

ordinary meaning,” and the ABC Test should apply to a business that has 

“hired” an individual worker to provide a service or perform a task—and 

not to entities who did not hire such individual workers. (Pineda v. 

Williams-Sonoma Stores, Inc. (2011) 51 Cal.4th 524, 529 [citations 

omitted].)  

Notably, the Uber Court also posited, “[r]eading the term ‘hiring 

entity’ in context, we think the phrase is used in Dynamex and in [Labor 

Code] section 2775 for its neutrality, so that it covers both employment 

status and independent contractor status, and thus does not presuppose an 

answer one way or another.”  (Id. at *11.)  JPI agrees—the determination 

whether a defendant is an “hiring entity” does not presuppose whether an 

employment or independent contractor relationship exists; rather, it informs 

whether to proceed with the ABC Test or an alternate test—i.e., here, in the 

joint employment context, Martinez.   

In addition, the Uber case strongly supports the argument that 

because franchise law conflicts with the ABC Test, Dynamex’s ABC Test 
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should not apply here, just like it should not “be applied to a particular 

context based on grounds other than an express exception” under Labor 

Code section 2775, subd. (b)(3).  (Id. at *4, fn. 5.)  In this section, the 

Legislature has expressly contemplated that situations may exist, other than 

those carved out by the statute, where applying the ABC Test is 

inappropriate.  Under such circumstances, the tests under Borello or 

Martinez would apply, neither of which conflicts with franchising 

regulations, unlike the ABC Test. 

Finally, with respect to the retroactivity analysis, the Uber opinion 

confirms Dynamex was a “landmark” decision that “create[d]” the ABC 

Test in California—thus the Petitioners’ arguments that it merely restated 

the Borello test must be rejected.  (Uber, supra, 2020 WL 6193994 at *3 

[Dynamex a “landmark” opinion]; id. at *19 [“Compared to the six-factor, 

fact-bound Borello test for independent contractor status . . . the Dynamex 

court ‘create[d] a simpler, clearer test . . . .’”] [Citation].) 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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III. CONCLUSION 

JPI respectfully requests this Court decertify the question of whether 

Dynamex applies retroactively in this case, in light of the severe errors of 

law which brought Vazquez before it, as further illustrated by Patel, Mattei, 

and Uber.    

 
 Respectfully submitted, 

 
Dated:  October 23, 2020 WILLENKEN LLP 

 
/s/ Jason H. Wilson  

 Jason H. Wilson 
Attorneys for Respondent 
JAN-PRO FRANCHISING 
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