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TO THE HONORABLE PRESIDING JUSTICE AND TO THE HONORABLE
ASSOCIATES JUSTICES OF THE SUPREME COURT:

Appellant, CITY OF MANHATTAN BEACH, respectfully offers its petition for
review following the decision of the Court of Appeal, Second Appellate District, Division
Five, on January 27, 2010.

DATED: March 5, 2010

ROBERT V. WADDEN, JR.
CITY ATTORNEY

By:
Attorney for Appellant,
CITY OF MANHATTAN BEACH

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PETITION FOR REVIEW

I. Issues Presented For Review

a.) Regulation of plastic bags is an important issue for local government there is a

need for guidance on the appropriate environmental review such regulation

requires.
Some cities (e.g. San Francisco and Malibu) have adopted bans on plastic bag
distribution with little or no environmental review. These bans continue in full force and
effect while cities like Manhattan Beach and Palo Alto are being mandated to conduct
full environmental review before they can implement a ban. San Francisco, Malibu and
Fairfax have enacted plastic bag bans, Oakland tried to ban plastic bags, the City of Palo

1

Appellant’s Petition For Review



4
Yt

Alto tried to ban plastic bags, Santa Monica wants to ban plastic bags and Manhattan
Beach tried to implement a ban. The one thing all these jurisdictions have in common is
that not one of them thought an Environmental Impact Report (“EIR”") was required to
implement a ban. Groups formed for the express purpose of protecting the environment
such as Heal The Bay, Surfrider Foundation, Santa Monica Baykeepers, Earth Resource
Foundation and Planet Pals, have strongly supported implementation of plastic bag bans
(including Manhattan Beach’s) without preparation of an EIR. The proponent of EIR
preparation and the petitioner/respondent in this case is, ironically, a coalition of plastic
bag manufacturers and distributors, organizations not known for their interest in

protecting the environment.

This case has created a Through The Looking Glass world where environmental laws are
being used to invalidate laws intended to protect the environment. The “defenders” of
the environment are the manufacturers and distributors of an environmentally damaging
product. If local agencies are to use their regulatory tools to try to protect the
environment in the face of powerful industrial interests the rules and burdens imposed by
CEQA and other environmental laws should be clear and pragmatic so they aptly serve

their purpose.

2
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b.) What is the appropriate standard for determining whether or not there is
“substantial evidence” for determining there is a “fair argument” that an EIR is

required for a specific project?

Reviewing courts have exercised contrasting approaches to determine the level of
deference provided to an agency’s determination that evidence of environmental impacts
is “substantial.” In fact, no coherent definition or test exists for determining the
substantiality of evidence required to establish a fair argument that environmental
impacts may occur. Consequently some courts simply exercise their independent
judgment in reviewing the record by reweighing the evidence and reevaluating the facts.
Other courts confine their review to determining whether or not substantial evidence
supported the agency’s conclusion as to whether or not a fair argument was made. This
leaves agencies in a quandary as how to make an adequate record and what level of

discretion they have in rejecting evidence based on credibility.

Some appellate courts, such as the panel in the instant case, seem to make the assumption
that any scintilla of evidence in the record is sufficient to tilt the scale in favor of doing
an EIR. Such an approach seems to inevitably require an EIR in almost every decision.
Other courts, (e.g., in Stanislaus Audobon Society, Inc. v. County of Stanislaus (1995) 33
Cal.App.4™ 144, 151; Quail Botanical Gardens Foundation, Inc. v. City of Encinitas

(1994) 29 Cal.App.4th 1597, 1603 and Citizens’ Com. To Save Our Village v. City of

3
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Claremont (1995) 37 Cal.App.4™ 1157, 1168) have given deference to the local agency’s

weighing of the evidence in the record.

The approach of the appellate court in the instant case is a rigid and inflexible
interpretation of the “fair argument” test with the effect of making the EIR requirement

rote and mandatory rather than the result of a carefully measured decision.

c.) What constitutes a “substantial impact on the environment” for purposes of requiring
an EIR?

The dissent in this case asserts that the decision to prepare an EIR in this case “....

stretches the California Environmental Quality Act [citations] and the requirements for an

EIR to an absurdity.” (Save the Plastic Bag Coalition v. City of Manhattan Beach (2010)

181 Cal.App.4lh 521, ;2010 DJDAR 1485, 1494.) In its initial study the City carefully
weighed the potential for environmental impacts against the scope of the proposed
project, i.e., banning of distribution of plastic bags at point of sale in Manhattan Beach’s
small commercial sector. Using a practical, common sense approach the initial study

concluded that the potential number of bags affected by the City’s ban would be such an

infinitesimal percentage that the impact would be de minimus.

Both the trial court and appellate court dismiss this de minimus argument. The appellate
court opines that the initial study fails to contain any information about the City’s “actual
experience” with regard to plastic bag use (interestingly it fails to apply this same

4
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standard to the studies submitted by respondents). (Save the Plastic Bag Coalition, 181
Cal.App.4® at ___; 2010 DJDAR at 1493.) The trial court suggested that no de minimus
standard exists. The record in this case is replete with information about City and County
bag usage and recycling rates as well as comparisons of plastic and paper bag capacity

that support and clarify the minimal impact of the City’s ban.

It seems relatively simple to calculate that, even if the plastic bag advocates are right and
the manufacture of plastic bags is environmentally superior to that of paper bags, the
impact from increasing the use of paper bags by decreasing the use of plastic bags does
not become significant or substantial until it hits some threshold. An insignificant impact
on the environment should not require an EIR. If, as the trial court suggests, there is no
legal definition of that threshold then this court should define it and provide guidance as

to how to determine it.

d.) There should be a de minimus/common sense threshold for requiring an EIR.
As noted above the trial court asserted that no standard to determine a de minimus
threshold for substantial impacts on the environment has been established. There have
clearly been appellate courts who have informally applied such a standard (e.g., Leonoff
v. Monterey County Board of Supervisors (1990) 222 Cal.App.3'd 1337). However, in the
instant case both the trial court and two thirds of the appellate panel took, albeit
apologetically, a rote and simplistic approach to requiring an EIR. In doing so they
placed a significant burden on a local jurisdiction (and on all local jurisdictions) desiring

5
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to adopt environmentally sensitive and protective regulations. In an era of shrinking
revenues a cost of $50,000 to $100,000 (not to mention the cost of litigation defending
whatever environmental review is done) every time a controversial piece of legislation is
envisioned can and has had a significant chilling effect on the exercise of regulatory
power. If no common sense/de minimus standard currently exists in the law to clearly
establish the threshold for preparing an EIR perhaps we are entering an era when one

should be established.

As the dissent noted no City had ever prepared an EIR for a plastic bag ban because
“Who would have thought to do s0?” (Save the Plastic Bag Coalition, 181 Cal.App.4™ at
__ ;2010 DIDAR at 1496.) If there can be this degree of surprise at when an EIR is

required then greater clarity is needed.

e.) If the City’s negative declaration was flawed, as the appellate court asserts,
The appropriate remedy was to remand the matter to the City for further
environmental review.
If, as the trial court and appellate court suggest, the City’s initial study and negative
declaration were insufficient to support their conclusions it does not automatically follow
that an EIR is required. The appropriate remedy would have been to remand the matter to
the City to allow it to correct the initial study and negative declaration to be consistent
with the findings of the court. On the one hand the appellate court suggests that the initial
study did not sufficiently quantify its findings, on the other hand it rules, without the
6
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benefit of this quantification, that an EIR is required as a matter of law. This is a
contradictory finding. If the initial study, quantified as the court suggests, is valid then no
EIR would be required. If appropriate findings can be made to justify a negative
declaration the appellate court should properly have given the City the option of trying to
make such findings thus allowing it to avoid the financial burden and delay of preparing

an EIR.

f.) Whether or not a non-individual party with only a commercial interest in a
project decision has a sufficient “beneficial interest” to have standing to file an
action under CEQA.

A recent appellate court opinion notes that “. . .commercial and competitive interests are
not within the zone of interests CEQA was intended to preserve or protect and cannot
serve as a beneficial interest for purposes of the standing requirement.” (Waste
Management of Alameda County v. County of Alameda (2000) 79 Cal.App.4Lh 1223,
1235.) The instant case was one brought by a party not adversely environmentally

affected by the challenged action but very much adversely affected commercially.

It is uncontroverted that respondent’s reason for existence is the protection of its
commercial interests. At no time during the proceedings did it assert that it or its
members would be environmentally affected by the City’s ordinance. Both the trial and
appellate court erroneously applied the more liberal standing standard for citizen’s suits
to an action brought by an unincorporated industry lobbying group. While these

7
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distinctions are still vestigial in the published case law we see a growing sensitivity on
the part of courts towards the use of CEQA litigation for commercial advantage and to
thwart regulation. Ultimately, it is necéssary to refine the CEQA standing requirements
in order to confine its use as to legitimate environmental issues and prohibit it from being

used in commercial battles with no real environmental effect.

I1. Statement Of The Case

On July 15, 2008 the City of Manhattan Beach adopted Ordinance No. 2115 which
implements a phased ban of distribution of plastic bags at point of sale in the City. The
ban affected all retailers and restaurants but initially would be effective against the larger
retailers and gradually phased in against smaller stores and restaurants over time.
Manhattan Beach is a coastal community in the South Bay area of Los Angeles County
with a population of approximately 33,852. It is a bedroom community with a very small
retail and business sector. The City did not prepare an Environmental Impact Report for

the ordinance but instead relied on an initial study and negative declaration.

The “Save The Plastic Bag Coalition”, an unincorporated alliance of plastic bag
manufacturers and distributors, objected to the proposed ban. They introduced to the
record several studies which suggest that manufacture and distribution of paper bags may
have a greenhouse gas impact which is greater than that of plastic bags. None of the

studies were specific to southern California or the proposed Manhattan Beach ban. They
8
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were generic and theoretical in nature. None of the studies extrapolated the specific
damage to the environment from using paper bags in lieu of plastic bags or attempted to

quantify in any way such an impact.

Throughout the process the Coalition made it clear that if the Manhattan Beach ban were
adopted they would file a legal action to stop it. True to their word they filed the instant
action on August 12, 2008 alleging that the City should have prepared an EIR. On
December 18, 2008 respondents sought and obtained a ruling that they were entitled to a
preliminary injunction enjoining enforcement of Ordinance 2115. However, they never
posted bond nor submitted an order to the court for signature so the injunction never took
effect. On February 20, 2009, at a hearing on the petition for writ of mandate, the trial
court ruled that the City’s ordinance was invalid for failure to comply with CEQA by
preparing an EIR. The City filed a timely appeal and on January 27, 2010 Division Five
of the Second Appellate District issued an opinion affirming the writ of mandate issued
by the trial court with Justice Mosk dissenting. The opinion, including Justice Mosk’s

dissent, is attached as Exhibit A.

III. Argument

a.) Plastic Bag Regulation and CEQA.

As the appellate court majority conceded in its opinion the problem of plastic waste is not
inconsiderable. Somewhere in the north central Pacific Ocean between 135-155 degrees
West and 35-42 degrees North lies an area known as the “Great Pacific Garbage Patch.”

It consists almost entirely of plastic debris accumulated by ocean currents and virtually
9
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indestructible by the forces of nature. It is symbolic of a movement among
environmentalists to find a solution to the problem of ever accumulating plastic debris.
Groups such as Heal The Bay, Surfrider Foundation, Santa Monica Baykeepers, Earth
Resource Foundation, Planet Pals, Endangered Habitat League, and Californians Against
Waste (all of whom are on record as having supported the Manhattan Beach ordinance
which is the subject of this case) have actively campaigned against the use of plastic
bags. The State legislature, under pressure from the plastic bag lobby, has not only
refused to regulate plastic bags but has even expressly prohibited local agencies from
imposing any type of local fee or recycling requirement on them. (Public Resources Code
Section 42254(b) -the legislature did not do an EIR prior to imposing these restrictions).
This leaves local agencies concerned with reducing plastic bag use only the option of
banning such bags. Cities, in particular those on the coast, are concerned with a
ubiquitous non-biodegradable form of trash which is light enough to be strewn about by
the wispiest of breezes. In response to this threat to the use of their product the plastic
industry has commissioned studies, hired lawyers and formed a coalition dedicated to

creating roadblocks by whatever means may be available to local regulation.

If CEQA is to be invoked in this battle its application must not be, as the dissent in this
case observed, nonsensical. That is precisely why this court’s guidance is necessary in
order to prevent a rote and absurd application of a law intended to protect the

environment. The use of CEQA as a weapon in this regulatory dispute is a harbinger of

10
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its appearance in more and more policy disputes in the future unless the currently vague

and rote application of the law is refined to prevent its abuse.

b.) The Fair Argument Standard.

The appeilate court opinion asserts that so long as there is a scintilla of evidence in the
record that even suggests a project might have an environmental impact then an EIR must

be prepared. Yet, the “fair argument” test as, articulated by the courts, is:

“‘Under this test, the agency must prepare an EIR whenever
substantial evidence in the record supports a fair

argument that a proposed project may have a significant
effect on the environment . . .”” (City of Redlands v. County

of San Bernardino (2002) 96 Cal.App.4Lh 398, 405; emphasis added.)

In the instant case the respondents only evidence were a few generic studies (several
prepared by industry friendly sources) indicating that that production of paper bags on a
macro scale has greater impacts on the environment than production of plastic bags.
There was no evidence which attempted to quantify the specific impacts of the Manhattan
Beach ban and none which factored in the environmental damage from non
biodegradable litter and the much higher recycling rate of paper bags compared with
plastic.

11
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The term “substantial evidence” is defined in the CEQA Guidelines as “. . .enough
relevant information and reasonable inferences from this information that a fair argument
can be made to support a conclusion, even though other conclusions might be reached.”
(14 Cal. Code Regs. Section 15384(a).) Some weighing of evidence is permitted on the
part of the City Council and should be respected by the courts in deference to the
separation of powers clause in the California Constitution. (Cal. Const., Article III,

Section 3.)

In a CEQA context a court must defer to the agency’s review on “. . .any legitimate
disputed areas of credibility.” (Quail Botanical Gardens Foundation, Inc. v. City of
Encinitas (1994) 29 Cal.App.4Lh 1597, 1603.) The City Council was entitled to weigh the
* credibility of petitioners’ assertions. Clearly, respondents have a huge financial interest in
blocking any ban on plastic bags and their positions, unlike those of Heal the Bay,
Surfrider Foundation, Earth Resource Foundation, Santa Monica Baykeepers or
Endangered Habitat League, can hardly be expeéted to be dispassionately in the interest

of the environment.

“The courts should not substitute our credibility determinations for
those of the public agency. ‘The administrative agency is entitled
to believe or disbelieve even uncontradicted testimony’ by a biased
or otherwise incredible witness.” (Leonoff v. Monterey County
Board of Supervisors (1990) 222 Cal.App.3rd 1337, 1349.) “The

12
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lead agency has some discretion to determine whether particular
evidence is substantial.” (Gentry v. City of Murrieta (1995) 36
Cal.App.4™ 1359, 1400.)

“The determination of whether or not evidence is ‘substantial’ is in
itself a weighing process. The court does not look only to the
evidence relied upon by appellants to the exclusion of all contrary
evidence. Evidence that rebuts, contradicts or diminishes the
reliability or credibility of appellants’ evidence is properly
considered. The absence of supporting evidence is properly
considered.”  (Citizens’ Com. To Save Our Village v. City of

Claremont (1995) 37 Cal.App.4™ 1157, 1168.)

In the instant case no deference was given to the determination of the City as to whether
or not respondent’s evidence was substantial nor did the trial court nor the appellate court
majority make any effort to themselves analyze the substantiality of the evidence
presented. In part this is because the case law has no clearly articulated standard for
determining the threshold of substantiality. The courts cited above did permit the lead
agency to weigh the evidence in the record and paid deference to that effort. However,
the appellate court majority in the instant case and other reviewing courts (e.g.: Friends
of “B” Street v. City of Hayward (1980) 106 Cal.App.3rd 988; Sierra Club v. County of
Sonoma (1992) 6™ Cal.App.4th 1307) have simply ruled that any evidence in the record

created a “fair argument” of environmental impact and failed to defer to the lead agency’s

13
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determination or to conduct such a weighing and analysis themselves. Indeed the dissent
focuses clearly on this issue in criticizing the majority’s reliance on the generic reports
submitted by respondents: “I do not consider these reports to constitute substantial
evidence that a distribution ban within this small city will impact the environment.” (Save

the Plastic Bag Coalition, 181 Cal.App.4th at ___; 2010 DJDAR at 1496.)

The “fair argument” test as employed by the majority in this case is too simplistic to
allow a careful weighing of the environmental consequences of a project in an era of
limited public resources. As applied in the instant case it inevitably leads to requiring an
EIR even where causation of environmental impacts is tenuous and unlikely. This
encourages abuse of CEQA by those whose motives have nothing to do with protecting

the environment.

c.) Absence of Substantial Impact On the Environment.

In his dissent Justice Mosk notes that the City should not be required *“. . . to consider the
effect of a ban on the distribution (not use) of plastic bags in the City on such matters as
deforestation, energy use, acid rain, greenhouse gas emissions, water, waste and air
quality. These purported elements are not significantly affected by this small scale
application of the ordinance.” (Save the Plastic Bag Coalition, 181 Cal. App.4™ at __;
2010 DJDAR at 1496.) Yet these are the only elements which respondent asserts the

ordinance will affect.

14

Appellant’s Petition For Review



Both the appellate majority and the trial court seemed to be reluctant to give credence to
the de minimus argument propounded by the City’s initial study. The trial court noted in
response to the City’s de minimus argument that “[t]he contention has no merit because it
is supported by no standard by which to determine what is ‘minimal.’ ” If that is the case
then CEQA is not capable of distinguishing between a small project with minimal
impacts and a similar project of larger scope. Both projects would be treated similarly

and require an EIR.

In the instant case given the uniqueness of the proposed project and the relatively recent
advent of environmental science dealing with disposable bags and greenhouse gases it
should not be surprising that no such standard existed. However, at some point both the
lead agency and a reviewing couft should have a measure of discretion in determining

whether or not a potential project is of a scope to actually impact the environment?

d.) This Court Should Establish A De Minimus Threshold For Substantial Environmental
Impacts.
In the instant case the initial study prepared by the City addressed the potential for the
ordinance to have environmental impacts. It acknowledged the possibility that paper bag
usage might increase from a plastic bag ban and that evidence supported the contention
that manufacture and distribution of paper bags could consume more energy than that of
plastic bags. It also analyzed the potential for increased paper bag use based on the size
of the community in which the ban would be effective and the extent of its commercial

15
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sector. The appellate majority rejected this approach without expres§ly disagreeing with
the conclusions drawn by the initial study. In fact they acknowledge that “it may be that
the city’s population and the number of its retail establishments using plastic bags is so
small and public concern for the environment so high that there will be little or no
increased use of paper bags.” (Save the Plastic Bag Coalition, 181 Cal.App.4‘h at ___;
2010 DIJIDAR at 1493.) but the majority goes on to say that “there is no statutory
exemption from compliance with the California Environmental Quality Act based on a
city’s geographical or population size.” (Save the Plastic Bag Coalition, 181 Cal. App.4™
at ___; 2010 DJDAR at 1493.) The dissent, on the other hand, clearly and unambiguously

agreed with the findings in the initial study.

Yet neither side could point to precedents to support their position. The majority felt
compelled to doggedly follow a tradition of deference to environmental review even in
the face of evidence that actual impacts would be minimal while the dissent felt that
common sense should prevail. A clear statement by this court as to the level and extent

an impact must reach before being considered substantial is necessary.

e.) If The City’s Initial Study and Negative Declaration Were Defective Remand Was

The Appropriate Remedy.

The appellate majority brushed aside the City’s negative declaration by noting that the de

minimis analysis was flawed because “. . .the initial study contains no information about
the city’s actual experience . ..” (Save the Plastic Bag Coalition, 181 Cal. App.4™ at ___;
16
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2010 DJDAR at 1493.) The opinion further asserts that the analysis in the City’s initial
study failed to quantify the environmental impacts from the number of paper bags
required to be used as a result of the ban on plastic bags. (Save the Plastic Bag Coalition,

181 Cal. App.4™ at ___; 2010 DIDAR at 1493.)

Assuming arguendo that the appellate majority were correct, the appropriate remedy
would have been a remand of the proceedings back to the administrative level for
correction of the initial study which, after all, is intended to be the guideline for the
analysis to determine whether or not an EIR is necessary. If the initial study is really as
defective as the majority claims that would have been an appropriate starting place for a

corrected CEQA process.

Public Resources Code section 21168.9(b) emphasizes that relief in a CEQA case should
be limited to those specific project activities in noncompliance with CEQA. In ordering
an EIR the court exceeded its role as a reviewing body by ordering that the initial study
be brought into compliance with CEQA having already made the determination for the
public agency that an EIR was required without supporting analysis despite the fact that,
in the majority’s opinion, the initial study was inadequate. Are the generic, macro scale
studies relied upon by the respondent by themselves really sufficient analysis by
themselves of the environmental impacts of a Manhattan Beach plastic bag ban to justify

requiring an EIR?
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Code of Civil Procedure section 1094.5(f) suggests remand to the public agency as an
appropriate remedy but cautions that *. . .the judgment shall not limit or control in any
way the discretion legally vested in respondent.” In the instant case the trial court has
inserted itself into the CEQA process as decision maker rather than requiring the actual
decision maker to go back and conduct sufficient analysis to allow it to conduct

proceedings consistent with the applicable law.

In Gentry v. City of Murrieta (1995) 36 Cal.App.4™ 1359 the court, in ruling that the

City’s negative declaration was deficient, noted that:

“Nothing in this opinion should be taken to mean that the City
must prepare an EIR for the project. When the City takes up the
matter again it may consider . . . .whether to propose a new

mitigated negative declaration.” (/d. at 1424.)

Reviewing courts seem to think that they are mandated to require an EIR in every case
where environmental review has been challenged. Especially, as in the present case, if an
issue of a project’s significant impact on the environment is considered to be inadequate a
remand would serve to avoid unnecessary expense and delay in proceeding with a
project. Courts need to understand that remand is clearly an option under the CEQA

statute and that not every environmental challenge has to result in an EIR being required.
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f.) Standing.

Respondent argues that while it is not directly affected by the alleged environmental
impacts of the proposed project it nevertheless has public interest standing. However, the
only petitioner in this case is the “Save The Plastic Bag Coalition” an unincorporated
association. There is no individual named as a petitioner, this is not a citizens’ suit.
Indeed, the very first page of respondent’s brief identifies the membership of the “Save
The Plastic Bag Coalition” as being made up heavily of plastic manufacturers and
distributors. Respondent is therefore not a ‘“citizen” as envisioned by the law. *“
‘Citizens’ are natural persons who are born and/or reside within a community.” (Waste
Management of Alameda County, Inc. v. County of Alameda (2000) 79 Cal.App.4Lh

1223, 1237.) The Waste Management court goes on to note that:

“In our view when a nonhuman entity claims the right to pursue
a citizen suit the issue must be resolved in light of the particular
circumstances presented, including the strength of the nexus
the artificial entity and human beings and the context in which

the dispute arises.” (/d. at 1238.)

In the instant case respondent has failed to show how its interests reflect that of natural
persons affected by the proposed ban particularly in light of the fact that the record shows
dedicated environmental groups unanimously in support of the City’s action. It would
seem that groups formed for the express purpose of protecting the environment such as
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Heal The Bay, Surfrider Foundation, Santa Monica Baykeepers, Earth Resource
Foundation and Planet Pals, all of whom supported the Manhattan Beach ban, would
presumably more disinterestedly represent the environmental interests of natural persons

than a manufacturers’ group.

The context in which this particular CEQA dispute has arisen is that appellant desires to
ban a product which a majority of respondent’s membership manufactures and sells for
use in appellant’s jurisdiction. Respondent does not assert that it is directly affected in

any way by the alleged environmental effects of the City’s ban.

It is clearly true that business entities have the right to maintain CEQA suits but it also
seems clear that, unless it can establish its right to bring a citizen’s suit, a nonhuman
entity must establish a beneficial interest which is directly threatened by the
environmental effects of the challenged project. (/d. at 1236.) In Waste Management the
petitioner had a facility a mere four miles from the proposed project which the court
found insufficient to establish any sort of beneficial interest subject to potential harm
from the environmental effects of the project. (/d. at 1236.) In the instant case none of
respondents members operate anywhere close to Manhattan Beach nor do they allege that
they are located close to the paper bag manufacturing facilities that will allegedly
generate so many environmental effects as a result of the Manhattan Beach plastic bag
ban. Their interests are clearly economic and their use of an unincorporated association to
pursue litigation should not allow them to pursue a citizens’ suit.
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The appellate majority points out that traditionally “Standing requirements are liberally
construed in cases under the California Environmental Quality Act.” (Save the Plastic
Bag Coalition, 181 Cal.App.4lh at ___; 2010 DJIDAR at 1490.) While this is clearly the
case we see in Waste Management and other cases an attempt to set parameters for
CEQA standing perhaps in recognition of the rampant abuse to which the statute has been
put. This case is an ideal vehicle for a refinement of the CEQA standing rules to limit the

use of an environmental law to truly environmental issues.

IV. Conclusion

In an earlier CEQA case this court commented:

“. . .we caution that rules regulating the protection of the
environment must not be subverted into an instrument
for the oppression and delay of social, economic, or
recreational development and advancement.” (Citizens of
Goleta Valley v. Board of Supervisors (1990) 52 Cal.3"

553, 576.)

The “fair argument test” for requiring an EIR has slipped to such a low threshold of

evidence that anomalous results, as in the instant case, are not uncommon. The abuse of
CEQA has become so common that the State legislature has begun the process of
legislatively exempting projects it wishes to see move forward without unnecessary cost
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and delay. The recent adoption of CEQA regulations for green house gas emissions (due
to become final on March 18 of this year) raises the specter of myriad disputes over when
greenhouse gas impacts become significant. Local governments are increasingly unable
to bear the costs of full blown environmental review which has become a virtual
necessity for any controversial project regardless of how trivial the impacts. This leads to
governmental paralysis and an inability to efficiently and effectively deal with real social
problems. If an EIR must be prepared for a small coastal city simply to be able to ban
plastic bags from being distributed in its stores in order to reduce the spread of plastic
refuse it is easy to imagine a CEQA challenge to an increase in patrol cars on the
graveyard shift (increased carbon emissions) or a more aggressive slurry seal program
(noise dust and emissions from construction activity). Almost anything a local
government does has some environmental impact. Without reasonable, common sense,
thresholds for environmerital review responsive, efficient delivery of services becomes

impossible.

The dissent in this case has provided a spirited challenge to this court to provide fresh and
meaningful interpretation of the “fair argument,” “substantial impact” and standing
requirements of CEQA so that the statute can fulfill its original purpose and cease being
used as an instrument of oppression and delay for purely commercial reasons. For that
reason and for all of the reasons set forth above we respectfully request that this court

grant the petition of review.
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l. INTRODUCTION

Defendant, the City of Manhattan Beach (the city), appeals from a judgment
issuing a peremptory writ of mandate. The city had issued a negative declaration under
the California Environmental Quality Act in connection with an ordinance. (Pub.
Resources Code,! § 21000 et seq.) The ordinance prohibited certain retailers, including
grocery stores, from providing plastic bags to customers at the point of sale. The trial
court vacated the ordinance and disallowed reenactment pending an environmental
impact report. The trial court found substantial evidence supported a fair argument the
ordinance may cause increased use of paper bags, which may have a significant negative
impact on the environment, therefore an environmental impact report was required. We
agree. Accordingly, we affirm the judgment. We do not resolve the question of the
ultimate merits of whether the plastic bag distribution ban should be implemented. All
we are saying is that an environmental impact report must be prepared given that it can be
fairly argued based on substantial evidence in the record that the ordinance may have a
significant environmental impact. We emphasize that the fair argument test sets a low

threshold for preparation of an environmental impact report and reflects a preference for

resolving doubts in favor of environmental review.
II. BACKGROUND

A. The Ordinance

On July 15, 2008, the city adopted Ordinance No. 2115, which prohibits the use of
plastic bags in specified circumstances. As set forth in section 1 of the ordinance, the city
council found: “A. As a coastal city Manhattan Beach has a strong interest in protecting

the marine environment an element which contributes to the unique quality of life in the

1 All further statutory references are to the Public Resources Code unless otherwise

noted.
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City. [{] B. Plastic and paper bags each have negative impacts on the environment. It is
well known that paper bags require more energy to manufacture and recycle and generate
effluent during these processes. It is also known that paper bags are bulkier and heavier
than plastic bags. [{] C. However a primary and significant problem with plastic bags is
that they do not biodegrade and are extremely light and easily caught in the wind. Ina
coastal city like Manhattan Beach even plastic bags which are properly discarded can

find their way into the marine environment where they do not break down and essentially

“remain indefinitely. []] D. The Pacific Ocean contains a huge accumulation of debris

known as the ‘Great Pacific Garbage Patch’ which consists mostly of plastic debris.
Some scientists estimate the density of plastic in this garbage patch as one million pieces
of plastic per square mile. While plastic does not bio-degrade it does ‘photo-degrade’
breaking down into smaller pieces which can make their way into the food chain [via]
such animals as jellyfish. []] E. While the exact numbers are unknown there are many
reported instances of marine animals being injured or dying from ingesting or choking on
plastic debris in the ocean. It is reasonable to conclude from such information that the
presence of plastic debris in the ocean provides a hazard for marine life. [{] F. Because
there is a strong possibility that plastic bags discarded in Manhattan Beach can end up in
the ocean where they will last indefinitely and create an aesthetic blight and potential
hazard to marine life (and paper bags will not do so because they biodegrade and are less
likely to be blown out to sea) it is in the best interests of the public health, safety and
welfare to adopt the proposed ban on distribution of plastic bags at point of sale within
the boundaries of the City of Manhattan Beach. [{] G. The City Council of the City of
Manhattan Beach conducted a noticed public hearing regarding the project at their regular
scheduled meeting of July 1, 2008. The public hearing was advertised pursuant to
applicable law and testimony was invited and received. [{] H. An Initial Environmental
Study was prepared in compliance with the provisions of the California Environmental
Quality Act. Based upon this study it was determined that the project is not an action
involving any significant impacts upon the environment, and a Negative Declaration was

prepared and is hereby adopted. []] I. The proposed amendments will have no negative



impact on Fish and Game resources pursuant to Section 21089(b) of the Public Resources
Code.” The ordinance added chapter 5.88, Environment Regulations, section 5.88.010 to
the Manhattan Beach Municipal Code providing in part: “No Affected Retail
Establishment, Restaurant, Vendor or Non-Profit Vendor shall provide Plastic Carry-Out
Bags to customers at the point of sale. Reusable Bags and Recyclable Paper Bags are
allowed alternatives.” “Recyclable Paper Bag” was defined as, “[A] paper bag that meets
all of the following requirements: (1) contains no old growth fiber; (2) is 100 [percent]
recyclable overall and contains a minimum of 40 [percent] post-consumer recycled
content; and (3) displays the words ‘Reusable’ and ‘Recyclable’ in a highly visible

manner on the outside of the bag.”
B. The Initial Study

The city’s goal, as reflected in the ordinance, is to protect the marine environment
and marine life. That concemn is discussed in the initial study as follows: “The project
consists of the adoption of an ordinance which would ban plastic shopping bags, thereby
decreasing the prevalence of plastic bag litter in the marine environment in and near the
City. ... [] Plastic debris is a major pollutant of coastal waters. In the Pacific Ocean
there exists a huge accumulation of debris know[n] as the ‘Great Pacific Garbage Patch’
or “Plastic Soup.’ This is an accumulation of mostly plastic debris drawn by currents to
accumulate in the area of the northern Pacific Ocean known as the ‘North Pacific Gyre.’
Some scientists estimate the density of the plastic in this region at one million pieces of
plastic per square mile. Plastic does not biodegrade so over the past two decades this
mass has been growing. Some studies show that plastic photo-degrades breaking into
smaller pieces and making its way into the food chain via animals such as jellyfish. [1]
While it may be difficult to ascertain the exact numbers of marine life which perish every
year due to ingestion of or choking on plastic debris there are numerous anecdotal
accounts of marine life being discovered with plastic debris in their stomachs or clogging

their breathing apparatus. [{] Reducing the use of plastic bags in [the city] will have



only a modest positive impact on the migration of plastic refuse into the ocean.
However, as a coastal City the imposition of the ban is likely to have some modest
impact on improving water quality and removing a potential biohazard from the marine
environment.”

On the basis of its initial study, the city found the plastic bag distribution ban
could not have a significant effect on the environment. The city acknowledged the
ordinance may result in greater paper bag use, which could have negative environmental
effects including increased: power plant, paper mill and recycling plant emissions; traffic
involved in shipping paper bags to retail establishments; and emissions from trucks
carrying heavier, bulkier paper bags. The initial study also found reducing the use of
plastic bags in the city would have only a modest positive impact on the migration of
plastic refuse into the ocean. The initial study concluded, however, that there would be
no environmental impact as to aesthetics, agriculture, biological and cultural resources,

geology and soils, hazards and hazardous materials, hydrology and water quality, land
use and planning, mineral resources, noise, population and housing, fire and police
protection, schools and parks, recreation, and utilities and service systems other than
landfills. The initial study further found less than significant environmental impact with
respect to air quality, traffic and landfill capacity because the increased use of paper bags
would be relatively small with minimal or no increase in pollutants generated from
production and recycling and increase in truck traffic: plastic bag bans imposed by
political subdivisions in California are not widespread; all paper bags used at point of sale
in the city would be composed of at least 40 percent recyclable material; the city’s
population is only 33,852; the ordinance does not ban all use of plastic bags, only their
distribution at point of sale; only 11.2 percent of the city is zoned for commercial use;
there are only 217 licensed retail establishments in the city that might use plastic bags;
there are only two supermarkets, three drug stores, and one Target store in the city known
to be high volume users of plastic bags; many restaurants and most fast food outlets use
paper bags for take-out orders; plastic bags would not be replaced by paper bags on a

one-to-one ratio; a larger portion of paper bags is recycled than plastic; the city represents



a small proportion of regional landfill users; and in light of anticipated education efforts,
increased publicity and growing public concern for the environment, it was expected that
at least some percentage of plastic bags will be replaced by reusable bags rather than

paper bags.
C. The Writ Petition

On August 12, 2008, shortly after the ordinance was adopted, plaintiff, Save the
Plastic Bag Coalition, filed its verified mandate petition and a declaratory relief request.
Plaintiff alleged it is an unincorporated association of plastic bag manufacturers,
distributors, and others. Plaintiff further alleged it was formed to counter myths,
misinformation and exaggerations about plastic bags by various groups purporting to
promote environmental quality and to require governmental agencies to comply with the
California Environmental Quality Act before banning plastic bags. Plaintiff averred:
there was no evidence plastic bags were a continuing significant problem for marine
animals; the ordinance will inevitably result in increased use of paper bags, which have
greater significant negative environmental effects than plastic bags; the use of paper bags
increases consumption of nonrenewable primary energy and water; greater paper bag use
increases emission of climate changing greenhouse gases, acid rain, negative air quality,
water body eutrophication? and solid waste production; and paper bags degrade in
landfills while plastic bags do not, but decomposing paper produces methane, a potent
greenhouse gas. Plaintiff concluded that if the city were required to prepare an
environmental impact report, the city council and the public would know the true facts

about the ways in which and the extent to which paper bags are worse for the

2 Water body eutrophication involves the following: “[E]Ju-troph-ic . .. [{]

adj. Having waters rich in mineral and organic nutrients that promote a proliferation of
plant life, especially algae, which reduces the dissolved oxygen content and often causes
the extinction of other organisms. Used of a lake or pond. [From Greek eutrophos, well-
nourished: eu-, eu- + trephein, to nourish.] eu-troph'i-ca'tion n., eu'tro-phy . . . n.”
(<http://dictionary.reference.com/browse/eutrophication>)



Wk

P

environment and that banning plastic bags would not have any material effect on the

environment.
D. The Cited Reports

The parties cited to and relied on several reports in the administrative record
discussing the environmental impacts of plastic and paper bag use. We summarize those

reports below.
1. The Scottish Government Report

In 2005, a report entitled, “Proposed Plastic Bag Levy—Extended Impact
Assessment Report” was produced for and published by the Scottish government. The
report was commissioned in response to a bill in the Scottish Parliament to impose an

“environmental levy” on lightweight plastic carrier bags as provided by shops and retail

" outlets. The bill was intended to cover “all bags made partially or completely of plastic”

except for those used for directly packing fresh meat, fish, fruit and other foods. The
preparers of the report summarized the arguments pro and con: “Advocates of a levy on
plastic bags cite the main benefits as being reduced littering (including marine litter),
reduced use of resources and energy, lower pollutant emissions and increased public
awareness of environmental issues. [§] Opponents argue that lightweight plastic carrier
bags are hygienic, convenient and durable, that they are often reused for other purposes,
that they form only a small part of the litter stream and that they have a lower overall
environmental impact than paper bags. They also claim that a levy would impact unfairly
on poorer households and would lead to job losses in Scotland (from reduced plastic bag
manufacturing and importing).” The study considered a range of scenarios, including a
levy on both plastic and paper bags. The study took into account an Irish plastic bag levy
and voluntary schemes in the United Kingdom along with results from life cycle analysis

studies performed in France and Australia.
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The Scottish report considered eight indicators of environmental impact:
nonrenewable energy consumption; water consumption; greenhouse gas emissions; acid
rain; air quality; eutrophication of water bodies; solid waste production; and risk of litter.

As compared to a lightweight plastic carrier bag (at a constant of 1.0), a paper bag was

found to cause: 1.l times more nonrenewable energy consumption; 4.0 times the

consumption of water; 3.3 times the emission of greenhouse gases; 1.9 times more acid
rain; 1.3 times ground level ozone formation; 1.4 times the eutrophication of water
bodies; and 2.7 times the solid waste production. Only with respect to risk of litter did
the paper bag (0.2) fare better than the plastic bag (1.0). The preparers concluded: a
plastic bag tax was likely to increase the use of paper bags as well as reusable bags; due
to their physical properties and the impact of their manufacture and transportation, and
relative to plastic bag use, use of paper bags had a greater impact on the environment in
each of the eight categories except risk of litter; a plastic bag tax would have a negative
effect on the environment in terms of water consumption and eutrophication; but because
of the trade-off between negative environmental impacts from increased paper bag use
and the positive environmental impacts from reduced plastic bag use, the overall
environmental effect of a plastic bag levy would remain very similar to no levy at all; and
only if a tax were also placed on paper bags would the negative effects on the
environment as measured by the eight indicators be significantly reduced.

The preparers summarized their main conclusions: “The analysis shows that there
would be an environmental benefit for some of the indicators depending on what
consumers choose to use were a levy to be introduced. [f] ... [T}he biggest
environmental improvement is seen . . . where paper bags are included in the levy. These
occur for all environmental indicators. [{] In scenarios where paper bags are excluded
[from the levy], the environmental benefits of reduced plastic bag usage are negated for
some indicators by the impacts of increased paper bag usage. This is because a paper bag
has a more adverse impact than a plastic bag for most of the environmental issues
considered. Areas where paper bags score particularly badly include water consumption,

atmospheric acidification (which can have effects on human health, sensitive ecosystems,
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forest decline and acidification of lakes) and eutrophication of water bodies (which can
lead to growth of algae and depletion of oxygen). [{] ... []] Paper bags are anywhere
between six and ten times heavier than lightweight plastic carrier bags and, as such,
require more transport and its associated costs. They would also take up more room in a
landfill if they were not recycled. [f] The analysis demonstrates that . . . paper bags

should be included to maximize the potential environmental benefit of the levy.”



2. The Boustead Report

In 2007, an entity called the Progressive Bag Alliance contracted with Boustead
Consulting & Associates (Boustead) to conduct life cycle (manufacture, distribution,
disposal) assessments with respect to three types of grocery bags: plastic; compostable
plastic; and paper made of 30 percent recycled fibers. The plastic bag was a traditional
polyethylene grocery bag. The study found in part: “The results show that single use
plastic bags made from polyethylene have many advantages over both compostable
plastic bags made from EcoFlex and paper bags made with a minimum of 30 [percent]
recycled fiber. []

Impact Summary of Various Bag Types
(Carrying Capacity Equivalent to 1000 Paper Bags)

Paper (30% Compostable Polyethylene
Recycled Fiber) Plastic
Total Ene[r]gy Used (MJ) 2622 2070 763
Fossil Fuel Use (kg) 23.2 41.5 14.9
Municipal Solid Waste (kg) 339 19.2 7.0
Greenhouse Gas Emissions 0.08 0.18 0.04
(CO2 Eqiv. Tons)
Fresh Water Usage (Gal) 1004 1017 58

(9] When compared to 30 [percent] recycled fiber paper bags, polyethylene grocery bags
use less energy in terms of fuels for manufacturing, less oil, and less potable water. In
addition, polyethylene plastic grocery bags emit fewer global warming gases, less acid
rain emissions, and less solid wastes. The same trend exists when comparing the typical
~ polyethylene grocery bag to grocery bags made with compostable plastic resins—

traditional plastic grocery bags use less energy in terms of fuels for manufacturing, less
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oil, and less potable water, and emit fewer global warming gases, less acid rain
emissions, and less solid waste. [§] The findings of this study were peer reviewed by an
independent third party with significant experience in life cycle assessments to ensure
that the results are reliable and repeatable. The results support the conclusion that any
decision to ban traditional polyethylene plastic grocery bags in favor of bags made from
alternative materials (compostable plastic or recycled paper) will result in a significant
increase in environmental impacts across a number of categories from global warming
effects to the use of precious potable water resources. As a resuit, consumers and
legislators should re-evaluate banning traditional plastic grocery bags, as the unintended
consequences can be significant and long-lasting.” The Boustead report concluded
increased recycling, secondary usage, and keeping plastic bags out of the litter stream

would appear to be more productive than a ban in reducing the overall environmental

impact of plastic bag use.

3. The ULS Report

In April 2007, the city of San Francisco imposed a ban on supermarket and
pharmacy distribution of plastic carry out bags at the point of sale. (San Francisco
Environment Code, Chapter 17, §§ 1701-1709, <http://library.municode.com/index.
aspx?clientld=14134&stateld-5&stateName=California> (December 18, 2008). In'
response, the editors of The ULS (Use Less Stuff) Report examined four studies by
others and developed their own conclusions, which they set forth in a March 28, 2008
report. The ULS Report found: paper bags do not degrade or break down at a
substantially faster rate than plastic bags; plastic bags generate less greenhouse gas
emissions in production than uncomposted or composted paper bags; the production of
plastic bags consumes less water than that needed to produce paper bags; a plastic bag’s
production and lifecycle consumes less nonrenewable energy than a paper bag; paper
bags generate more solid waste than plastic bags; and “{a]fter four or more uses, reusable

plastic bags are superior to all types of disposable bags—paper, polyethylene and
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compostable plastic—across all significant environmental indicators.” (Fns. omitted.)
The ULS Report concluded: “While paper and certain plastics may be biodegradable or
compostable in specially designed industrial facilities, evidence indicates that this feature
may be of little value in the effort to reduce waste”; “[t}he evidence does not support
conventional wisdom that paper bags are a more environmentally sustainable alternative
than plastic bags”; and “[w}hile the data appear to indicate that paper and compostable
plastic bags may account for less litter, data also indicates that this finding is offset by the
increased environmental impacts these bags produce versus traditional plastic bags|[.]”
With respect to legislation banning plastic bags, the ULS Report summarized:
“Legislation desighed to reduce environmental impacts and litter by outlawing grocery
bags based on the material from which they are produced will not deliver the intended
results. While some litter reduction might take place, it would be oufweighed by the
disadvantages that would subsequently occur (increased solid waste and greenhouse gas |
emissions). ... [1] ... [1] ... [W}hen it comes to reducing the environmental and
litter impacts of grocery and merchandise bags, the solution lies in a.) Minimizing the
materials used to produce all types of bags, regardless of their composition, and b.)
Building public awareness and motivation to reduce, reuse and recycle these bags—in

that order.”
. 4. The Franklin Report

Franklin Associates, Ltd. prepared a June 1990 report entitled, “Resource and
Environmental Profile Analysis of Polyethylene and Unbleached Paper Grocery Sacks”
for The Council For Solid Waste Solutions. The report states it was prompted by
concerns about decreasing landfill capacity and the solid packaging that accounted for
“roughly one-third of the weight of the municipal solid waste” being landfilled. The
study’s stated purpose was to determine the energy and environmental impacts of
polyethylene and paper grocery sacks. A “cradle-to-grave” methodology was employed

to determine energy and environmental impacts of plastic versus paper bags: “This
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methodology measures energy consumption and environmental emissions at each stage of
a product’s ‘life cycle,” beginning at the point of raw materials extraction from the earth
and proceeding through processing, manufacturing, use, and final disposal, recycle, or
reuse.” The ratio of polyethylene sacks to paper sacks used was considered “crucial” to
the results. Based on data collected from supermarket chains and other industry sources,
the preparers settled on ratios of 1.5:1 and 2:1 polyethylene to paper, and the resuits were
presented using those ratios. The report concluded: “Energy [{] The energy
requirements for the polyethylene grocery sacks are between 20 and 40 percent less than
for paper sacks at zero percent recycling of both sacks. As recycling increases for both
[bag types] at the 2 [polyethylene]:1 paper sack ratio, the energy requirements become
equivalent at approximately a 60 percent rccy.cling rate. At the 1.5 [polyethylene]:1
paper sack ratio, the polyethylene sack continues to required 23 percent less energy than
paper even at 100 percent recycling. [{] Environmental []] 1. Polyethylene sacks
contribute between 74 and 80 percent less solid waste than paper sacks at zero percent
recycling. Polyethylene sacks continue to contribute less solid waste than paper sacks at
all recycling rates. [§] 2. Atmospheric emissions for the polyethylene sack are between
63 and 73 percent less than for the paper sack at zero percent recycling. These lower
impacts for the polyethylene sack continue throughout all recycling rates. []] 3. At zero
percent recycling rate, the polyethylene sack contributes over 90 percent less waterborne
wastes than the paper sack. This percent difference actually increases as the recycling
rate for both grocery sacks increases. [{] ... []] Recyclability []] Both [bag types]
are recyclable. Manufacturing scrap and trim from the fabrication of the sacks are
typically recycled. Postconsumer recycling for both of these sacks has not been
significant. In the case of paper sacks, they are most typically recycled during the
collection of old newspapers. For polyethylene sacks, efforts are usually concentrated on
industrial scrap film{.] However, efforts have recently begun to collect both polyethylene
and paper grocery sacks at the postconsumer level. []] Incineration Impacts []] Ona
per pound basis, polyethylene releases 2.75 times more energy upon incineration than

unbleached paper. However, on an equal use basis, paper grocery sacks weigh 4 to 5
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times more than polyethylene grocery sacks. Therefore, on an equivalent use basis, the
paper sack has a greater potential for energy released from incineration than the
polyethylene sack. The ash content per pound of unbleached paper is greater than that of
polyethylene. Thus, even on an equivalent use basis, the paper sack has a greater
potential for more ash from incineration than the polyethylene sack. [{] Landfill
Impacts [] Volume. The landfill volume occupied by the polyethylene sacks is 70 to
80 percent less than the volume occupied by paper sacks based on 10,000 uses. ... [1]
Degradability. While some degradation occurs in landfills, little data exist regarding
what materials degrade and the rate of decomposition. Therefore, the degradability of
both paper and polyethylene grocery sacks cannot be predicted. As a consequence, no
estimates can be made regarding the potential for impact on landfill leachate or methane

gas production.”
5. The Los'Angeles County Report

In April 2007, the Los Angeles County Board of Supervisors instructed county
officials to investigate polyethylene plastic and paper bag consumption and the likely
impact of an ordinance of the type proposed in San Francisco. The report’s preparers
reviewed and analyzed published studies from around the world in order to assess the
ecological, environmental, and financial impacts of carry out bags. The preparers also
surveyed grocery and retail stores, solid waste facilities and others and consulted public
and environmental interest groups. The comprehensive report focused on the litter
problem associated with plastic bags. The key findings were: “Plastic carryout bags
have been found to significantly contribute to litter and have other negative impacts on
marine wildlife and the environment. [{] Biodegradable carryout bags are not a practical
solution to this issue in Los Angeles County because there are no local commercial
composting facilities able to process the biodegradable carryout bags at this time. [q]
Reusable bags contribute towards environmental sustainability over plastic and paper

carryout bags. [{] [and] Accelerating the widespread use of reusable bags will diminish
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plastic bag litter and redirect environmental preservation efforts and resources towards

‘greener’ practices.”
III. DISCUSSION
A. Standing

The city argues plaintiff has no standing to bring this mandate proceeding because
it lacks the required “beneficial interest”—it is an association of plastic bag
manufacturers who will be economically damaged by a ban on the dissemination of
plastic bags. Plaintiff counters that it exists to respond to the misinformation, myths, and
exaggerations that have been disseminated about the environmental impacts of plastic
bag use. The public interest plaintiff asserts in this action is the need for an
environmental impact report which addresses pollution, greenhouse gas emissions and
the other negative impacts resulting from paper bag use. The trial court concluded
plaintiff has standing. We agree. The relevant facts being undisputed, standing is a
question of law subject to our independent review. (Martin v. Bridgeport Community
Assn., Inc. (2009) 173 Cal.App.4th 1024, 1031-1032; In re Estate of Bowles (2008) 169
Cal.App.4th 684, 690; Bilafer v. Bilafer (2008) 161 Cal.App.4th 363, 368; but see
Burrtec Waste Industries, Inc. v. City of Colton (2002) 97 Cal.App.4th 1133, 1137
[substantial evidence standard of review applies]; Berclain America Latina v. Baan Co.
(1999) 74 Cal.App.4th 401, 404-405 [same].) Standing requirements are liberally
construed in cases under the California Environmental Quality Act. (Bozung v. Local
Agency Formation Com. (1975) 13 Cal.3d 263, 272; Bakersfield Citizens for Local
Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1198.)

A mandate petition must be brought by a “beneficially interested” party. (Code
Civ. Proc., § 1086.) Our Supreme Court has held, “The requirement that a petitioner be
‘beneficially interested’ has been generally interpreted to mean that one may obtain the

writ only if the person has some special interest to be served or some particular right to
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be preserved or protected over and above the interest held in common with the public at
large.” (Carsten v. Psychology Examining Com. (1980) 27 Cal.3d 793, 796; accord,
Environmental Protection and Information Center v. California Dept. of Forestry and
Fire Protection (2008) 44 Cal.4th 459, 479; see Waste Management of Alameda County,
Inc. v. County of Alameda (2000) 79 Cal.App.4th 1223, 1229 [for-profit corporation’s
commercial and competitive interest in having its competitor incur California
Environmental Quality Act costs was not “within the zone of interests [the act] was
intended to preserve or protect].) But in Board of Social Welfare v. Los Angeles County
(1945) 27 Cal.2d 98, 100-101, our Supreme Court recognized an exception to the general
rule that a writ of mandate will issue only to a person who is beneficially interested. Our
Supreme Court held: “‘[Wlhere the question is one of public right and the object of the
mandamus is to procure the enforcement of a public duty, the relator need not show that
he has any legal or special interest in the result, since it is sufficient that he is interested
as a citizen in having the laws executed and the duty in question enforced . . . .””
(Accord, Environmental Protection and Information Center v. California Dept. of
Forestry and Fire Protection, supra, 44 Cal.4th at p. 479 [“a well-established exception
to the beneficial interest rule”]; Common Cause v. Board of Supervisors (1989) 49 Cal.3d
432, 439.) The Supreme Court has subsequently described this as “the ‘public
right/public duty’ exception” to the requirement of beneficial interest for a writ of
mandate. (Green v. Obledo (1981) 29 Cal.3d 126, 145 [proper calculation of welfare
benefits]; V.S. v. Allenby (2008) 169 Cal.App.4th 665, 667-668 [same].) Our Supreme
Court has held: “The exception promotes the policy of guaranteeing citizens the
opportunity to ensure that no governmental body impairs or defeats the purpose of
legislation establishing a public right. ([Board of Social Welfare v. Los Angeles County,
supra, 27 Cal.2d] at p. 100.)” (Green v. Obledo, supra, 29 Cal.3d at p. 144.)

In its writ petition, plaintiff describes itself as an unincorporated association of
plastic bag manufacturers, distributors and others, including three companies that supply
plastic bags to city businesses. As noted, plaintiff states it was formed to counter

misinformation about the effect of plastic bag usage on the environment and to require
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government agencies to prepare environmental impact reports before banning plastic bags
so that their decisions are based on accurate information. The interest plaintiff asserts in
its writ petition is not a commercial one. (Regency OQutdoor Advertising, Inc. v. City of
West Hollywood (2007) 153 Cal.App.4th 825, 833; Burrtec Waste Industries, Inc. v. City
of Colton, supra, 97 Cal.App.4th at p. 1138.) This is not a case in which the plaintiff’s
interest is purely commercial and competitive. (Compare Waste Management of
Alameda County, Inc. v. County of Alameda, supra, 79 Cal.App.4th at p. 1229, with
Burrtec Waste Industries, Inc. v. City of Colton, supra, 97 Cal. App.4th at pp. 1138-1139.)
Further, a public right and duty are at stake in this case. Maintaining a quality '
environment is a matter of statewide concern. (§ 21000, subd. (a); Friends of Sierra
Madre v. City of Sierra Madre (2001) 25 Cal.4th 165, 183-184 & fn. 10; Bozung v. Local
Agency Formation Com., supra, 13 Cal.3d at pp. 275-276 & fn. 12; see Napa Valley
Wine Train, Inc. v. Public Utilities Com. (1990) 50 Cal.3d 370, 384-385 [dis. opn. of
Mosk, J.], abrogated on another point in Pub.Res. Code, § 21080.04, subd. (b).) The
public has a right to a quality environment. (§§ 21000, 21001.) Government agencies
have an obligation to protect the environment and to make fully informed decisions about
projects that may significantly affect the environment. (§§ 21000, 21001, 21002; In re
Bay-Delta Programmatic Environmental Impact Report Coordinated Proceedings (2008)
43 Cal.4th 1143, 1162; Citizens of Goleta Valley v. Board of Supervisors (1990) 52
Cal.3d 553, 564.) Our Supreme Court has held: “[The California Environmental Quality
Act] is a comprehensive scheme designed to provide long-term protection to the
environment. ([§ 21001.]) In enacting [the act], the Legislature declared its intention

that all public agencies responsible for regulating activities affecting the environment

give prime consideration to preventing environmental damage when carrying out their
duties. (§ 21000, subd. (g); see generally, Sierra Club v. State Bd. of Forestry (1994) 7
Cal.4th 1215, 1229 . .. ; Laurel Heights Improvement Assn. v. Regents of University of
California (1988) 47 Cal.3d 376, 390 . . . ; Concerned Citizens of Costa Mesa, Inc. v.
32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 935.) [The California

Environmental Quality Act] is to be interpreted ‘to afford the fullest possible protection
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to the environment within the reasonable scope of the statutory language.’ (Friends of
Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247, 259, disapproved on another
point in Kowis v. Howard (1992) 3 Cal.4th 888, 896-897].)” (Mountain Lion Foundation
v. Fish & Game Com. (1997) 16 Cal.4th 105, 112.) When a government agency fails or
refuses to comply with the California Environmental Quality Act, a writ of mandamus is
the appropriate action. (§ 21168.9; Friends of Sierra Madre v. City of Sierra Madre,
supra, 25 Cal.4th at pp. 194-196; Western States Petroleum Assn. v. Superior Court
(1995) 9 Cal.4th 559, 566; Bd. of Soc. Welfare v. County of Los Angeles, supra, 27 Cal.2d
at pp. 100-101.) ‘

We conclude plaintiff has standing to seek a writ of mandate pursuant to the public
right/duty exception to the beneficial interest requirement. (Green v. Obledo, supra, 29
Cal.3d at pp. 144-145; Bd. of Soc. Welfare v. County of Los Angeles, supra, 27 Cal.2d at
pp. 100-101; see Environmental Protection and Information Center v. California Dept. of
Forestry and Fire Protection, supra, 44 Cal.4th at p. 479; Common Cause v. Board of
Supervisors, supra, 49 Cal.3d at p. 439.) Plaintiff seeks to procure the enforcement of the
city’s public duty to prepare an environmental impact report. Plaintiff’s immediate goal
is to require public agencies to consider the impact of plastic bag usage on the
environment as compared to other alternatives. That some of its members might benefit
commercially if the city, after preparing an environmental impact report, chose not to

impose a plastic bag distribution ban does not deny plaintiff standing.
B. Project

Preliminarily, we address whether the ordinance at issue may not be a project
within the meaning of the California Environmental Quality Act. The parties have not
raised this issue. In fact, Manhattan Beach City Attorey Robert V. Wadden, Jr.,
commendably agrees this is a project. At oral argument, Mr. Wadden stated: “Clearly
[the California Environmental Quality Act] applies . ... We never argued that it wasn’t a

project. I think it clearly is a project....” In any event, a “project” is defined in section
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21065: “‘Project’ means an activity which may cause either a direct physical change in
the environment, or a reasonably foreseeable indirect physical change in the environment,
which is any of the following: []] (a) An activity directly undertaken by any public
agency.” Our Supreme Court has held: “Whether an activity constitutes a project subject
to [the California Environmental Quality Act] is a categorical question respecting
whether the activity is of a general kind with which [the act] is concerned, without regard
to whether the activity will actually have environmental impact. ... Whether an activity
is a project is an issue of law that can be decided on undisputed data in the record on
appeal. (Fullerton Joint Union High School Dist. v. State Bd. of Education (1982) 32
Cal.3d 779, 794-795, questioned on another point in Board of Supervisors v. Local
Agency Formation Com. (1992) 3 Cal.4th 903, 918.)” (Muzzy Ranch Co. v. Solano
County Airport Land Use Com. (2007) 41 Cal.4th 372, 381-382.) Here, a public

‘agency—the city—directly undertook an activity—adopting an ordinance—which, as

~ discussed below, may cause a direct or reasonably foreseeable indirect physical change in

the environment. And our Supreme Court has applied the California Environmental
Quality Act when, as here, a public agency enacts an ordinance. (Friends of Sierra
Madre v. City of Sierra Madre, supra, 25 Cal.4th at pp. 182-191 [historic preservation
ordinance); No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 73-75 [ordinances

permitting oil company to sink test wells].)

C. Fair Argument

Here, as noted above, the city issued an initial study and a negative declaration.
Compliance with the California Environmental Quality Act is a three-tiered process.
(California Unions For Reliable Energy v. Mojave Desert Air Quality Management
District (2009) 178 Cal.App.4th 1225, 1237-1238; Architectural Heritage Assn. v.
County of Monterey (2004) 122 Cal.App.4th 1095, 1100-1101.) As the Court of Appeal
explained in Architectural Heritage Assn.: “‘The first tier is jurisdictional, requiring that

an agency conduct a preliminary review in order to determine whether [the California
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Environmental Quality Act] applies to a proposed activity. (Guidelines,[?] §§ 15060,
15061.)’ (Davidon Homes v. City of San Jose [(1997)] 54 Cal.App.4th [106,] 112.) ‘If
the agency finds the project is exempt from [the California Environmental Quality Act]
under any of the [statutory] exemptions, no further environmental review is necessary.’
(Id. at p. 113.) ‘If, however, the project does not fall within any exemption, the agency
must proceed with the second tier and conduct an initial study. (Guidelines, § 15063.)’
(Ibid) []) The second tier of the process, the initial study, serves several purposes.
(Guidelines, § 15063, subd. (c).) One purpose is to inform the choice between a negative
declaration and an environmental impact report . . .. (/d,, subd. (c)(1); Leonoff v.
Monterey County Bd. of Supervisors (1990) 222 Cal.App.3d 1337, 1346.) Another of the
initial study’s purposes is to eliminate unnecessary environmental impact reports.
(Guidelines, § 15063, subd. (c)(7).) []] ‘[The California Environmental Quality Act]
excuses the preparation of an [environmental impact report] and allows the use of a
negative declaration when an initial study shows that there is no substantial evidence that
the project may have a significant effect on the environment.” (San Bernardino Valley
Audubon Society v. Metropolitan Water Dist. (1999) 71 Cal.App.4th 382, 389-390, citing
Guidelines, § 15070; see also §§ 21064, 21080, subd. (c); Leonoff v. Monterey County
Bd. of Supervisors, supra, 222 Cal.App.3d at p. 1347.) [1] ... [{] If the project does
not qualify for a negative declaration . . ., ‘the third step in the process is to prepare a full
environmental impact report . . . .” (Davidon Homes v. City of San Jose, supra, 54
Cal.App.4th at p. 113, citing §§ 21100 and 21151, and Guidelines, §§ 15063, subd.
(b)(1), and 15080; Gentry v. City of Murrrieta [(1995)] 36 Cal. App.4th [1359,] 1372.)”
(Architectural Heritage Assn. v. County of Monterey, supra, 122 Cal.App.4th at pp.
1100-1101.)
Our Supreme Court has held, “[T]he Legislature intended the [California

Environmental Quality Act] to be interpreted in such manner as to afford the fullest

3 All references to “Guidelines” are to the Guidelines for the California
Environmental Quality Act, California Code of Regulations, title 14, section 15000 et
seq.
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possible protection to the environment within the reasonable scope of the statutory
language.” (Friends of Mammoth v. Board of Supervisors, supra, 8 Cal.3d at p. 259,
accord, Muzzy Ranch Co. v. Solano County Airport Land Use Com., supra, 41 Cal.4th at
p. 381.) An environmental impact report is the principal means by which the act’s goals
are accomplished. (/bid.) The Supreme Court has held: “To achieve the objectives of
[the California Environmental Quality Act], the Legislature has mandated the preparation
and consideration of an [environmental impact report] before any public agency approves
a project that is not statutorily exempt unless the lead agency issues a negative
declaration, i.e., a declaration that the proposed project will not have a significant effect
on the environment. (Pub. Resources Code, §§ 21064, 21080.1, 21082.2.) The purpose
of an [environmental impact report] is to inform the agency and the public, in detail,
about the effect the project is likely to have on the environment and the ways available to
minimize that impact. (Pub. Resources Code, § 21061.)” (Friends of Sierra Madre v.
City of Sierra Madre, supra, 25 Cal.4th at pp. 184-185, fns. omitted.) The environmental
impact report is the primary means of achieving the objectives of the California
Environmental Quality Act. (City of Marina v. Board of Trustees of California State
University (2006) 39 Cal.4th 341, 359; Laurel Heights Improvement Assn. v. Regents of
University of California, supra, 47 Cal.3d at p. 392.)

The threshold requirement for preparation of an environmental impact report is
low; it reflects a preference for resolving doubts in favor of environmental review.
(County Sanitation District No. 2 v. County of Kern (2005) 127 Cal.App.4th 1544, 1579;
Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 1307, 1316-1317.) Our Supreme
Court has explained, “[S]ince the preparation of an [environmental impact report] is the
key to environmental protection under [the California Environmental Quality Act],
accomplishment of the high objectives of that act requires the preparation of an
[environmental impact report] whenever it can be fairly argued on the basis of substantial
evidence that the project may have a significant environmental impact.” (No Oil, Inc. v.
City of Los Angeles, supra, 13 Cal.3d at p. 75; accord, Citizens for Responsible Equitable
Environmental Development v. City of San Diego Redevelopment Agency (2005) 134
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Cal.App.4th 598, 609; Sierra Club v. County of Sonoma, supra, 6 Cal.App.4th at p. 1316;
§ 21080, subd. (d) [“If there is substantial evidence, in light of the whole record before
the lead agency, that the project may have a significant effect on the environment, an
environmental impact report shall be prepared™].) Stated differently, a public agency
should not file a negative declaration if there is substantial evidence supporting a fair
argument the project may have a significant effect on the environment. (Leonoff v.
Monterey County Bd. of Supervisors, supra, 222 Cal.App.3d at p. 1348.) Pursuant to
Guidelines section 15064, “(a) Determining whether a project may have a significant
effect plays a critical role in the [California Environmental Quality Act] process. []] (1)
If there is substantial evidence, in light of the whole record before a lead agency, that a
project may have a significant effect on the environment, the agency shall prepare a draft
[environmental impact report]. []] ... []] (b) The determination of whether a project
may have a significant effect on the environment calls for careful judgment on the part of
the public agency involved, based to the extent possible on scientific and factual data.”
“Environment” is broadly defined as “the physical conditions [that] exist within the area
[that] will be affected by a proposed project . . . .” (§ 21060.5.; see also Guidelines

§ 15360 [“The area involved shall be the area in which significant effects would occur
either directly or indirectly as a result of the project™].) (Muzzy Ranch Co. v. Solano
County Airport Land Use Com., supra, 41 Cal.4th at p. 387.) A “significant effect on the
environment” means “a substantial, or potentially substantial, adverse change in
environment.” (§ 21068, see also Guidelines § 15382 [“a substantial, or potentially
substantial, adverse change in any of the physical conditions within the area affected by
the project, including land, air, water, minerals, flora, fauna, ambient noise . . .”].)
Guidelines section 15384, subdivision (a) defines “substantial evidence” as “enough
relevant information and reasonable inferences from this informafion that a fair argument
can be made to support a conclusion, even though other conclusions might also be
reached.” The burden is on the plaintiff to demonstrate the existence of substantial
evidence supporting a fair argument of significant environmental impact. (Architectural

Heritage Assn. v. County of Monterey, supra, 122 Cal.App.4th at p. 1112; League for
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Protection of Oakland’s etc. Historic Resources v. City of Oakland (1997) 52
Cal.App.4th 896, 904.)

Moreover, as the Court of Appeal has explained: “{I]f a local agency is required
to secure preparation of an [environmental impact report] ‘whenever it can be fairly
argued on the basis of substantial evidence that the project may have significant
environmental impact’ (No Oil, Inc. v. City of Los Angeles, supra, 13 Cal.3d at p. 75;
italics added), then an agency’s adoption of a negative declaration is not to be upheld
merely because substantial evidence was presented that the project would not have such
impact. The trial court’s function [and ours] is to determine whether substantial evidence
supported the agency’s conclusion as to whether the prescribed ‘fair argument’ could be
made. If there was substantial evidence that the proposed project might have a
significant environmental impact, evidence to the contrary is not sufficient to support a
decision to dispense with preparation of an [environmental impact report] and adopt a
negative declaration, because it could be ‘fairly argued’ that the project might have a
significant environmental impact.” (Friends of ‘B’ Street v. City of Hayward, supra, 106
Cal.App.3d at p. 1002.) And if any aspect of the project may result in a significant
environmental impact, an environmental impact report is required, even if the overall
effect of the project is beneficial. (Guidelines, § 15063, subd. (b)(1); see County of
Sanitation Dist. No. 2 v. County of Kern, supra, 127 Cal.App.4th at p. 1580.)

The present petition, which challenges a public agency’s legislative action, is
subject to review under section 21168.5. (Friends of Sierra Madre v. City of Sierra
Madre, supra, 25 Cal.4th at p. 172, fn. 2; Western States Petroleum Assn. v. Superior
Court, supra, 9 Cal.4th at pp. 566-567; County Sanitation Dist. No. 2 v. County of Kern,
supfa, 127 Cal.App.4th at pp. 1577-1578.) Section 21168.5 states: “In any action or
proceeding, other than an action or proceeding under section 21168, to attack, review, set
aside, void or annul a determination, finding, or decision of a public agency on the
grounds of noncompliance with this division, the inquiry shall extend only to whether
there was a prejudicial abuse of discretion. Abuse of discretion is established if the

agency has not proceeded in a manner required by law or if the determination or decision
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is not supported by substantial evidence.” The Court of Appeal has held and it is well-
established that: “The trial court’s function is to determine whether substantial evidence
supported the agency’s conclusion as to whether the prescribed *fair argument’ could be
made. If there was substantial evidence that the proposed project might have a
significant environmental impact, evidence to the contrary is not sufficient to support a
decision to dispense with preparation of an [environmental impact report] and adopt a
negative declaration, because it could be ‘fairly argued’ that the project might have a
significant environmental impact. Stated another way, if the trial court perceives
substantial evidence that the project might have such an impact, but the agency failed to
secure preparation of the required [environmental impact report], the agency’s action is to
be set aside because the agency abused its discretion by failing to proceed ‘in a manner
required by law.” (Pub. Resources Code, § 21168.5.)” (Friends of “B" Street v. City of
Hayward, supra, 106 Cal.App.3d at p. 1002, cited with approval in Laurel Heights
Improvement Assn. v. Regents of University of California (1993) 6 Cal.4th 1112, 1134-
1135; accord, e.g., Arviv Enterprises, Inc. v. South Valley Area Planning Com. (2002)
101 Cal.App.4th 1333, 1345-1346; Quail Botanical Gardens Foundation, Inc. v. City of
Encinitas (1994) 29 Cal.App.4th 1597, 1602; Oro Fino Gold Mining Corp. v. County of
El Dorado, supra, 225 Cal.App.3d at pp. 880-881.) Our task on appeal is the same as
that of the trial court; our review is de novo. (Pocket Protectors v. City of Sacramento
(2004) 124 Cal.App.4th 903, 928; San Joaquin Raptor/Wildlife Rescue Center v. County
of Stanislaus (1996) 42 Cal. App.4th 608, 617-618; Quail Botanical Gardens Foundation,
Inc. v. City of Encinitas, supra, 29 Cal.App.4th at p. 1602.) We defer to the agency’s
determination only when there are disputed credibility issues. (Mejia v. City of Los
Angeles (2005) 130 Cal.App.4th 322, 332-333; Quail Botanical Gardens Foundation,
Inc. v. City of Encinitas, supra, 29 Cal.App.4th at p. 1603; Bowman v. City of Berkeley
(2004) 122 Cal.App.4th 572, 580-581.)

Plaintiff asserts there is substantial evidence in the record to support a fair
argument the ordinance may result in an increased use of paper bags, which may have a

significant effect on the environment. As noted above, the city acknowledged the
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ordinance might lead to increased paper bag use. Further, the ‘city acknowledged such
increased use could have negative environmental effects including increased: power
plant, paper mill and recycling plant emissions; traffic involved in shipping paper bags to
retail establishments; and emissions from trucks carrying heavier, bulkier paper bags.
But the city concluded such increased paper bag use and any corresponding
environmental effect would be minimal or nonexistent because: plastic bag bans are not
widespread; the city’s population is only 33,852 people; plastic bag use by residents
generally would not be banned—only their distribution at point of sale; paper bags
distributed at point of sale would be minimally composed of 40 percent recyclable
material; only 11.2 percent of the city was zoned for commercial use; the city has only
217 retail establishments that might use plastic bags; there were only two supermarkets,
three drug stores, and one Target store known to be high volume users of plastic bags;
many restaurants and fast food outlets use paper bags for take-out orders; paper bags have
a higher capacity, so plastic bags would not be replaced by paper bags on a one-to-one
ratio; a larger portion of paper bags is recycled than plastic; the city represents a small
proportion of regional landfill users; and as a result of education efforts and increased
publicity together with public concemn for the environment, it was expected some
percentage of plastic bags to be replaced by reusable bags.

We conclude it can be fairly argued based on substantial evidence in light of the
whole record that the plastic bag distribution ban may have a significant effect on the
environment. The four reports cited by the parties and summarized above—the Scottish,
Boustead, ULS and Franklin reports—support the conclusions: a plastic bag ban is likely
to lead to increased ﬁse of paper as well as reusable bags; paper bags have greater
negative environmental effects as compared to plastic bags; and the negative
environmental effects include greater nonrenewable energy and water consumption,
greenhouse gas emissions, solid waste production, and acid rain. [t may be that the city’s
population and the number of its retail establishments using plastic bags is so small and
public concern for the environment is so high that there will be little or no increased use

of paper bags as a result of the ordinance and little or no impact on the environment
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affected by the ordinance. But the initial study contains no information about the city’s
actual experience—including, by way of example only: the number of plastic and paper
bags consumed; recycling rates; the quantity of plastic bags disposed of in city trash; how
the city disposes of its trash; whether plastic bags are a significant portion of litter found;
how, when and in what quantities paper and plastic bags are delivered into the city;
whether the city has a landfill that would be impacted by any increased paper bag use;
whether there are recycling facilities or programs in the city or the surrounding area; and
what the likely impact will be of a campaign urging recycling and reusable bag use.
There is no statutory exemption from compliance with the California Environmental
Quality Act based on a city’s geographical or population size. Nor have we found any
decisional authority to the effect that a small city should not be required to expend its
resources to comply with the California Environmental Quality Act when it believes its
actions will have a positive effect on the environment. Nor can the California
Environmental Quality Act’s requirements be ignored when, as is often the case, the
party seeking compliance has some personally beneficial motive in doing so. We
conclude the city should have prepared an environmental impact report because: the
California Environmental Quality Act requires informed decisionmaking with respect to
the environmental effects of a proposed project (In re Bay-Delta Programmatic
Environmental Impact Report Coordinated Proceedings, supra, 43 Cal.4th at p. 1162;
Citizens of Goleta Valley v. Board of Supervisors, supra, 52 Cal.3d at p. 564);
preparation of an environmental impact report is the key to environmental protection (No
Oil, Inc. v. City of Los Angeles, supra, 13 Cal.3d at p. 75; Citizens for Responsible
Equitable Environmental Development v. City of San Diego Redevelopment Agency,
supra, 134 Cal.App.4th at p. 609); the fair argument test creates a low threshold for
preparation of an environmental impact report (Sierra Club v. County of Sonoma, supra,
6 Cal.App.4th at pp. 1316-1317; Oro Fino Gold Mining Co. v. County of El Dorado,
supra, 225 Cal.App.3d at p. 881); and substantial evidence in light of the whole record
supports a fair argument the plastic bag distribution ban may have a significant

environmental effect.
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Our dissenting colleague reasons there is no evidence other cities have prepared
environmental impact reports in connection with plastic bag distribution bans, and asks,
“Who would have thought to do so?” (Dis. opn. of Mosk, J., below at pages 6-7.) While
that point is not relevant to our decision in this case, we note for example that: the City
of Palo Alto entered into a July 2009 settlement agreement with the plaintiff here, Save
the Plastic Bag Coalition (Super.Ct. Santa Clara County, 2009, No. 1-09-CV-140463), in
which the City of Palo Alto agreed not to enact or adopt any further plastic bag ban, or
amend any existing such law, until it completes and certifies an environmental impact
report (http://www.cityofpaloalto.org/civica/filebank/blobdload.asp?BlobID=16718); the
City of San Jose announced in October 2009 that it would be preparing an environmental
impact report in connection with a single-use carryout bag ordinance
(http://www .sanjoseca.gov/planning/eir/SingleUseBagBan/PP09-193NOP.pdf); and
Green Cities California is preparing a Master Environmental Impact Assessment for use

by local governments seeking to restrict single-use plastic shopping bags (see

http://www.stopwaste.org/docs/mea_scope_of work_-_green_cities_california.pdf).
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[V. DISPOSITION

The judgment issuing a peremptory writ of mandate is affirmed. Plaintiff, Save

the Plastic Bag Coalition, shall recover its costs on appeal from defendant, the City of

Manhattan Beach.
CERTIFIED FOR PUBLICATION
TURNER, P. J.
I concur:
KRIEGLER, J.
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Save the Plastic Bag Coalition v. Manhattan Beach
B215788

MOSK, J., Dissenting

[ respectfully dissent.

Requiring the small city of Manhattan Beach (City), containing a little over 33,000
people, to expend public resources to prepare an environmental impact report (EIR) for
enacting what the City believes is an environmentally friendly ordinance phasing out the
retail distribution (not use) of plastic carryout bags within the City and promoting the use
of reusable bags (not paper bags)! stretches the California Environmental Quality Act
(Pub. Resources Code, § 21000, et seq.) (CEQA) and the requirements for an EIR to an
absurdity. Virtually every act taken by government has some effect on the environment.
Most acts are of some public interest or arouse controversy. The trial court’s emphasis
on public interest or controversy is misplaced because those factors do not mean the
measure is environmentally significant so as to require an EIR.

This action to require an EIR was generated by the plastic bag industry for its
economic interest,2 even though it is the plastic bag that has caused environmental
concems. The Legislature has declared that “[o]n a global level, the production of plastic
bags has significant environmental impacts each year. . ..” (Stats. 2006, ch. 845, § 1.)
The Legislature attributed to plastic bags the death of thousands of marine animals, litter,

contamination of soil and waterways, entrance of contamination into the food chain, and

1 The City’s Staff Report on the ordinance concludes that “the City Council could
consider a plastic bag ban as the first step toward encouraging the use of reusable bags.
If the City Council decided to adopt [the ordinance], Staff will begin an aggressive
education and outreach campaign to inform our residential and business community of
the ban and to promote the use of reusable bags.”

2 Petitioner includes plastic bag manufacturers and distributors.



use of millions of barrels of 0il. 3 (/bid.) In Public Resources Code section 42253, the
Legislature provided, “The manufacturer of a plastic carryout bag shall develop
educational materials to encourage the reducing, reusing, and recycling plastic bags and
shall make those materials available to stores required to comply with this chapter.” That
this ordinance to protect the environment specifically within the City is invalidated under
an environmental statute is especially ironic in view of the state legislation promoting the
use of reusable bags and recycling of clean carryout plastic bags. (Pub. Resources Code,
§ 42250, et seq.)

Notwithstanding that the City prepared a Negative Declaration, I have doubts that
this ordinance even qualifies as a “project” under Public Resources Code section 21065.4
A project is defined in that section as “an activity which may cause either a direct
physical change in the environment, or a reasonably forseeable indirect physical change
in the environment . . . .” “An activity that is not a ‘project’ as defined in the Public
Resources Code (see § 21065 and the CEQA Guidelines (see § 15378) is not subject to
CEQA (CEQA Guidelines, § 15060, subd. (c)(3).)” (Muzzy Ranch Co. v. Solano County
Airport Land Use Com. (2007) 41 Cal.4th 372, 380.) I realize that the term “project” is
supposed to be given a broad interpretation (Tuolumne County Citizens for Responsible
Growth, Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1222-1223), but to consider
this ordinance a project requires that virtually all actions taken by a public agency be
deemed projects. It is difficult to conceive of a public agency action that would nor cause

some theoretical “reasonably foreseeable indirect physical change in the environment.”

3 The executive director of the United Nations Environment Program (UNEP) stated

that plastic bags should be banned or phased out rapidly because of the ocean litter and
danger plastic bags caused to humans and wildlife. (Top UN Environmental Official:
Ban Plastic Bags (June 8, 2009)

<http://www.unep.org/Documents. Multilingual/Default.asp?DocumentID=589& Articlel
D=6214&L=EN&T=LONG> [as of January 27, 2010].)

4 There is nothing in the record as to the qualifications of the Manhattan Beach City
Attorney referred to by the majority. But if his qualifications support his statement that
the ordinance is a project, those same qualifications should be respected in connection
with his opinion that no EIR is required.



Do the kind and amount of supplies ordered by a public agency constitute a project? As
with plastic or paper bags, the manufacture and distribution of such supplies inevitably
will have some foreseeable environmental impact, as will disposing of the waste those
supplies eventually will become. Will government publication of books and periodicals
using paper, or the decision by a government agency not to go paperless, or policies to
shift from cloth towels or hand blowers in restrooms to paper, or other measures that
increase the use of paper constitute a project?® These impacts, as the ones in issue here,
should not be deemed substantial enough for an EIR.

With regard to any assertion as to an admission by the City, is it important to read
in full what the City actually said in several sections [that I have combined] in its Initial
Study about the proposed ordinance: “There is a potential that the banning of plastic
bags in the City of Manhattan Beach may result in an increase in paper bag usage. The
proposed ordinance does require that all paper bags used in the City at point of sale be at
least composed of 40% recyclable material. However, it is well documented that the
manufacture and recycling of paper can consume more energy than plastic bags generate
[more wastewater than plastic bags]. This increased use of energy could have an impact
on the environment by increasing emissions from paper mills and recycling plants and
possibly from trucks carrying the heavier, bulkier paper bags. [{] However, the banning
of plastic bags by political subdivisions is not widespread. In California only San
Francisco, Oakland and Malibu have enacted such bans and Oakland’s was invalidated
by a court. San Francisco’s ban does not include biodegradable plastic bags and so will
not displace all plastic bag usage. [Malibu is a City of only 12,575 with an extremely
small retail component within its boundaries.] []] The ﬁopulation of Manhattan Beach is
only 33,852 according to the 2000 census. However, per capita bag usage would provide
an inflated measurement of any net increase in paper bag use since the proposed

ordinance does not ban the use of plastic bags by residents but their distribution at point

5 Perhaps an EIR is necessary for all the paper used by petitioner to obtain favorable
reports and to institute litigation to challenge ordinances restricting plastic bags, and for
the paper to be used in the EIR’s demanded by petitioner.
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of sale. Only 11.2% of the City is zoned commercial and there are only 217 licensed
retail establishments within the City which might use plastic bags. There are only two
supermarkets, three (and two future) drug stores, and one Target store known to be high
volume users of plastic shopping bags in the City which would be affected by the ban.
The remaining businesses tend to be smaller and lower volume and many restaurants and
most fast food outlets already use paper bags for take out orders. [{] Plastic bags would
not be replaced by paper bags on a one to one ratio since paper bags have a higher
capacity. One study (commissioned by the plastic bag industry) estimates that for every
1500 plastic bags it would take 1000 paper bags to replace them. Other studies find that
paper bags may hold up to four times the volume of plastic bags. In light of anticipated
education efforts, increased publicity (partially resulting from the subject ordinance), and
the public’s increased concemn for pollution and water quality, at least some percentage of
plastic bags are expected to be replaced by reusable bags rather than paper bags. (1] ...
[11 Based on the foregoing it appears that any increases in the total use of paper bags
resulting from the proposed can on plastic bags in Manhattan Beach (and even
considering it as a cumulative increase from the bans in Malibu and San Francisco)
would be relatively small with a minimal or nonexistent increase in energy consumption
[pollutants generated from production and recycling]. [This is counterbalanced by a
modest reduction in plastic refuse being generated in a coastal region. No further
investigation is required.]”

Even if the ordinance is a project, “[w]here it can be seen with certainty that there
is no possibility that the activity in question may have a significant effect on the
environment, the activity is not subject to CEQA.” (Cal. Code Regs., tit. 14,

§ 15061(b)(3), italics added.) Moreover, the CEQA guidelines provide for an exemption
from CEQA when, as here, the project, is one undertaken to assure the “maintenance
restoration, enhancement, or protections of the environment . . . .” (Cal. Code Regs., tit.
14, § 15308; see also § 15307.) Also, “[a] project that qualifies for neither a statutory nor
a categorical exemption may nonetheless be found exempt under what is sometimes

called the ‘commonsense’ exemption, which applies ‘[w]here it can be seen with
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certainty that there is no possibility that the activity in question may have a significant
effect on the environment. (CEQA Guidelines, § 15061, subd. (b)(3)). [Citation.]”
(Muzzy Ranch Co. v. Solano County Airport Land Use Com., supra, 41 Cal.4th at p. 380.)
Common sense suggests the ordinance is not subject to CEQA.

This small residential city, with only 217 licensed retail establishments that might
provide plastic bags, would have a comparatively infinitesimal distribution of paper bags.
Many of the City’s residénts undoubtedly obtain their bags from vendors outside the city.
Paper bags may be bulkier than plastic bags, but they also are larger—requiring fewer
bags—and can be recycled. Every possible increased use of paper does not compel an
EIR. Moreover, this ordinance does not endorse paper bags. Rather, it promotes reusable
bags.

Petitioner relies upon the 2005 report from a private company on a proposed
Scottish tax on European made bags in Scotland—a country of over five million
inhabitants. That report deals with environmental, business, economic, and consumer
effects of the tax. The report evaluates all types of different bag materials, sizes, weights
and recyclability, including with respect to a variety of plastics. These considerations,
that might be relevant to a country-wide tax, have no relevance to the ordinance in the
small city of Manhattan Beach. Presumably, the EIR report desired by petitioner would
emulate the multivolume, expensive Scottish company’s study that contains everything
one might ever want to know about bags.

Petitioner also refers to a report by a group called “Use Less Stuff,” which
concludes that the goal should be to find ways to reduce, reuse, and recycle both plastic
and paper. This report considered such global subjects as energy consumption and
greenhouse gas emissions. But there is no evidence that banning the distribution of
plastic bags in the City will have any impact on natural resources or greenhouse gas
emissions. The Boustead Report used by petitioner was prepared “for the Progressive
Bag Alliance”—a group of American plastic bag manufacturers

(<http://en.wikipedia.org/wiki/Progressive_Bag_Alliance> {as of January 27, 2010}).

The report began by bemoaning the notion that “[ijn pursuit to eliminate all that is not



green, plastic seems to be a natural target.” Another report utilized by petitioner is The
Franklin Report, which was prepared for “the Council for Solid Waste Solutions™—

an organization sponsored by plastic manufacturers,

(http://www .sourcewatch.org/index.phpitle=council _for_solid_waste_solutions [as of
January 27, 2010]) and focuses on the merits of plastic bags. All of these reports deal
with the subject of paper versus plastic in an undefined territory. [ do not consider these
reports to constitute substantial evidence that a distribution ban within this small city will
impact the environment.

The City should not have to consider the effect of a ban on the distribution (not
use) of plastic bags in the City on such matters as deforestation, energy use, acid rain,
greenhouse gas emissions, water, waste, and air quality. These purported elements are
not significantly affected by this small scale application of the ordinance. Again, any
possible public agency act that might involve the use or distribution of paper could, under
the trial court’s decision, require an EIR.

Petitioner stresses some hypothetical, cumulative impact of the ordinance. A
cumulative impact “. . . means that the incremental effects of an individual project are
considerable when viewed in connection with the effects of past projects, and the effects
of probable future projects.” (Pub. Resources Code, § 21083, subd. (b)(2).) Petitioner
has not provided any evidence of the combined impacts of the other projects and the
City’s ordinance. At the time of the enactment of the ordinance, only Malibu and San
Francisco had such bans on plastic bags—and San Fra;ncisco’s ban covered only large

supermarkets and pharmacies’ and did not include biodegradable plastic bags. The City

6 The Los Angeles County report referred to by the majority identifies no substantial

effect of paper bags on the environment. It states, “Paper carry out bags are less likely to
be littered because they are heavier and less likely to become airborne, as well as have a
higher recycling rate (e.g., they are universally collected at curbside and have a recycling
rate of 21 percent); and, [p]aper carry out bags will biodegrade in the marine
environment, minimizing the negative environmental impacts.”

7 See Romer, The Evolution of San Francisco s Plastic-Bag Ban (2007) 1 Golden
Gate U. Envtl.L.J. 439.
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was only the second city in California to enact an ordinance such as the one involved
here. The City notes that since then, Palo Alto enacted a limited ban, and Fairfax has
enacted a ban. Los Angeles County simply called for a voluntary action. The City
represents that none of the public entities that enacted such an ordinance before the City
did (Malibu and San Francisco) prepared an EIR in connection with their measures. Who
would have thought to do so?8 Now that petitioner is on the litigation warpath, other
cities (some or all after the judgment in this case) have been pressured to prepare or
consider preparing an EIR.? This record does not have sufficient evidence to show a
cumulative, significant impact of the ordinance on the environment.

I agree with the spirit of the landmark opinion of Friends of Mammoth v. Board of
Supervisors (1972) 8 Cal.3d 247, disapproved on another ground in Kowis v. Howard
(1992) 3 Cal.4th 888, that CEQA should be interpreted broadly. But that court continued,
“We ‘may not, of course, give an unreasonable construction to the statute.” (/d. at p. 259.)
The Legislature and judiciary generally have taken steps to ensure that environmental
impacts are given consideration, including when government acts. But that does not
mean that we must apply environmental laws in a commercial dispute or when efforts are
made to protect the environment in a limited area, just because of some hypothetical, de
minimis effects of an ordinance. I do not believe “it can be fairly argued on the basis of
substantial evidence that the project may have significant environmental impact.” (No

Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75.)

8 Admittedly, other public entities have proposed bans on plastic bags. Petitioners

are active in fighting any such bans and have commenced litigation to challenge the
proposals and enactments.

9 At oral argument, the Presiding Justice declared we would not consider post-

judgment events that are not the subject of a request for judicial notice. There was no
such request.



[ could go on, but the proper result in this case seems self-evident. In this day of
limits, we must interpret statutes reasonably so as not to require the unnecessary

expenditure of public monies for no corresponding benefit. I would reverse the

judgment.

MOSK, J.
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