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RESPONDENT’S MOTION FOR JUDICIAL NOTICE

TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE,
AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE
CALIFORNIA SUPREME COURT:

Respondent respectfully moves this Court, pursuant to Evidence Code
sections 452 and 459 and California Rules of Court, rules 8.252(a), and
8.520(g), to take judicial notice of the relevant legislative history of Penal



Code section 140. These relevant documents, which are appended to this
motion, include the following:

Exhibit 1: Assem. Bill No. 2691, Stats. 1982 (1981-1982 Reg. Sess.)
ch. 1100, as introduced,;

Exhibit 2: Assem. Com. on Criminal Justice, Rep. on Assem. Bill No.
2691 (1981-1982 Reg. Sess.) as introduced February 18, 1982, p. 2;

Exhibit 3: Jud. Council of Cal., Admin. Off. Of Cts., Review and
Analysis of Assem. Bill No. 2691, March 19, 1982, p. 2; and

Exhibit 4: Sen. Com. on Judiciary, Analysis of Assem. Bill No. 2691
(1981-1982 Reg. Sess.) as amended April 13, 1982, p. 3.

Each of the attached exhibits is the proper subject of judicial notice
under Evidence Code section 452. Subdivision (c¢) of that provision
provides that judicial notice may be taken of “Official acts of the
legislative, executive, and judicial departments of the United States and of
any state of the United States.”

Pursuant to this authority, it is appropriate to take judicial notice of
these documents because they contain the legislative history of Penal Code
section 140. (See Huff'v. Wilkins (2006) 138 Cal.App.4th 732, 742 [court
took judicial notice of legislative history pertaining to Vehicle Code section
38503, including statement prepared by the Assembly’s Committee on
Transportation]; White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 572, fn. 3
[court took judicial notice of committee reports and individual legislators’
(including co-authors’) comments from the Assembly and Senate
committee bill files].)
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CONCLUSION
For the reasons stated above, respondent respectfully requests that this
Court take judicial notice of the documents attached in Exhibits 1 through
4.

Dated: July 22,2010 Respectfully submitted,

EDMUND G. BROWN JR.

Attorney General of California

DANE R. GILLETTE

Chief Assistant Attorney General
GARY W. SCHONS

Senior Assistant Attorney General
STEVE OETTING

Supervising Deputy Attorney General

CHRISTINE LEVINGSTON BERGMAN
Deputy Attorney General
Attorneys for Plaintiff and Respondent
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ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE BILL WO. AB 2691
TERRY 5@661”: EHAﬂRﬂEN FISCAL W § M

STATE CAPITOL, RocM 2136 ™~ %i | URGENCY __HO
1916 4i5-32H8 D HEARING
) DATE 3/22/82

61LL #HO.: Assembly Bill 2631 {as introduced)

AUTHU R s Torreg

SUBSELCT: THRENTES 0¥ WITHKESSES IR RETALIATIOR FOR TESTIMDEY OR
COOPERATING WITH LAW EXNFORCEMERT: FELONY PERALTIES:
MANDATORY WO PROJBATION FOR WITHESS INTIVIDATION
WITH PIREARMS

HIGEST:

Tnreats In Retaliation. Under current law, use of threats and

forre to prevent a witness from testifying or giving information

to peace officars is punishanle as a felony. Assaclt znd battery

iz punishable a3 a misdemsanor: with significant injurles or if

pe'petrated by a Foroe 1_“e1y to produre great Todily injury (or

a deadly weappn), it iz a3 ‘e ooY .

FI Y

This bill would make it a w P et oyt {rol e R

to threatern to use force or viclence or to damage propertyv because

the pﬁ“sﬁﬁ ’n threatened provided assistence to law enforcement or b‘ﬂFT
1,

[g%m;?:;};g a;; rltms__jl N,Qm“ra)i motig Lr felony axaalt vr

mandatory No Pr Qbatmm inder current law, anv person who Lses a 67!':.-,5‘ -
firearm cduring the commission of specified felonies must be denied e

propation. Additionally, if the person has been previously TS T 4ot
convicted of 0 specified felonv and is subsequent?v arrested while £,
armed with & firearm for a new felony, he must bhe denied proHatzoﬂ.ghﬁm

e ot

This Pill would add to the list of apec1fled felonies, felonv
witness intimidatinﬁ aﬂd the new cffense created by th s bill.
Anyone who commits such offense by use of a firearm shall be denied
probation.,

EXHIBIT 2: p.1o0of3
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AB 2691 {as intyroduced)
PArE 2

Hew Cffense: Threats to Injure.

This bill world punish with felony penalties werbal threats.
The penalty would be based upon the motive ¥for the thrests.
Current law already covers threats to prevent cooperation
or testisony, injuries for testifving, damaging property,
et cetera. This bill would cover those gituations where
there was npo threat prior to the cooperation or testimony
and po injury to person or property after the testimony.
Shoulad wverbal threats unaccompanied by action be criminally
punighed? &g 8 felony?

Crime Based C=n Motiwe. Current law doss not ¢riminally
punlsh the exercige of speech eaven if there are threats to
injure another (unless the purpose of the threat has some
extortion value, i.e., to zause the person to act in s
specified manner}. The threar to injure ancother’s property
or to assault another ig not a crime, Society encourages
2 broad range of free speech before usine the criminal law
to prohibitr the use of words.

This Dill will criminaily puniszh the wverbal threats basad

upon the motive for making the theeats. Motive normalily

should be congidered im deciding the appropriate punish-

ment; it should not be an element of a crime. A threat w
injure another person or his property should not be criminal
based op one motive wersus another. A “hreat in response

to 2 person uiviny information to police is no different

than & threat based on racial prejudice or political gifference.
The peraon who receives the threat feels no szfer regardless

of the motiwe,

If force is actually used or if property is injured, these
cons%ﬂaratisns are not present. Burh astivity shovld be
criminalized and the motive should be voneidered in the
court determining the appropriate penalty.

Berious vs, Other Threats, One problem with criminalizing
the utterance of words is that tne danger existe that prople
would be imprisoned even though they had no intent to '
actually carry out the thrests and, in sume cases, the persgon
threstened never regarded the threats periocugly. In 1877

thg Legislature enacted the “Yerrorizt Threate™ statute

which never had been used to prosecute terroriats. In

People v. Mirmirani, {1981) 30 Cal.3d 375, = PEerson wap
proseculed for threatening to "take the first born™ of the
arreating police officer in retaliation for cauvsing a
miscarriage of his wife, It was discovered that the wife
never miscarried, but the defendant was stil) prosecpted,
[The Supreme Court declsared the atatute to be unconstitutional
based upon other challenges.)

EXHIBIT 2: p.2of 3




8.

SOURCE !

SUPPORT:

AB 2691 {ax introduced,
PAGE 3

Other prosscutiong under this ztatute have pesen for srank
letterz to judges and [or wnion activity cf farm workers.

Should a hroad grant of prosecutorial avthority be given
under this bill?

redony Penalties., The bill would punish by 2,85y 4 years
n prréag threats that if acted on may-enTy be misdemeancrs.
Under the ~'-~h‘_£fts to assaple-lnother or to injure
property would be rpwba?B though the actual assault
or injury to property-wSilt-hie pontehed.as a pisdemeanor.
8hould the thresmto rommit a crima.be punished Tmoece
geverely theat the commission of tha €Fimez

s provision is also contained in AS 2689 [Torresrs

o

T

L. B. County District Attorney
L. A. County REoard of Supervigors

PY 2

Cal%fgrnia Peace Dfficers’ Ansociation ”

(86 0cap

OPPOSITION: AWewmii.. A .0 L (A.

EXHIBIT 2: p.3 of 3




ey o
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THE JUDICIAL COUNCIL OF CALIFORNIA

STRTE BUILLIMG, 358 Mok, LISTER ZTREET, GAN FRANGISZD 107

e

ADRIBISTRETIVE OFFICE DF THE COURTS
Renate Judicinzy Committee
hEsembly S:fm nal gastioo Copmithbes

;‘;gyua Frcl

: Jutigoial Council

: Hareh 1%, 1882

SOT: Revaev and AnelawsreToUTEDERL Lo Tpﬁa Cofts
Bectiopn~1T70.8 R
REEERLIY Bill Yo, 2691 tas ThAtrodeced Febiruare 18,

pact is made an accordance with molicies

ved by bthe Judicial Council ané pursuant

ted oy the Codicial founsil to ke Admin
the Coures.l/s

1-1,’
* A4 - L3 * +*
1/ Cail. Jopsu., 37v. W1, & 95 Cal, Ruled of Coury, rule %0
i 1170.4 dors not appear Lo contenmpiate
- propuesed legislation by the Judicial
nr, Bill Mo, 42 of 1875-1974 @z anended
spased Pen, Tode, § 1170.7¢ "The Judi-
. ., . Rmake recommendabions.  Ewnch reviav
250 v . s <" with PeEn. Code, § 1170.6 as
epaoted:  "The Judicial Couneil shall . ., . study and
sewiay o . , @nd Enall report . . . iLE znalvsis .. . .
Suuzh apd anaivsis .., .

Purgpant to its constirutiondl suthoritzy, the Judicial

Counvyd may elect ¢ make cecwmﬁeﬁ atians to the Legisla-
terTe and fiovernvy concerning proposzerd legisiation, Those
Lo ﬁat ans are not, hovever, embaﬂ:ed in repores pre-

,
.‘.J
g
7
o

3
o
] 1

gugant o Pen, Cade, § 1176.5

EXHIBIT3: p.10f3



1. AAd a new crecbion 152 to kh
vids a penalty of two, chree or four years in pris
2

shreatening 40 une Yoroe agoingi 8 pers

enforcemen: officials, o7 threzilening to domage or deskroy the

properky of & person who has fatnish
by

of their having given assistan

vigiation of segtion 152.

and ¢ 5L00E
pronosad mectipn 152 dg entirely sonsistent with the

existing provisions of sections 136.1 apd 137, which provide

{or & wwo, Shree o fgur vear prison torsm For 9s5ing threats of

ate witnessts, Using such threats

"3

Bas in fack zssigled law anforoes

Lhe future, It appears to bg an

ang magnitude as vialations of sec-

The proposed a

ddicion vf these offenses relating 1o
Liag innimidarior r

of crimes {or which
Drenation may nebt be granted; if & firearm 15 used, iz less
clearly pondifbent with present law,
xinking lav iupeses 1w added mancrions on a person
whin wses & firearm in the conpmission of any f

Lbe crimes 1n Queshionl: prison terms are lendgthened by the

erhantemenl c2.%3 and the gorime 15
"viplent elom et sactionn $67.51c), a classification tha

hakh serioud enc et and upon the

k)

Nl

nETs0n

fonderssly, the Legqislabture has gen

¥

o
-
ot
bt
i
G
E ]
o
s
]
2
=3
s
e
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ingligible

rajzelier, rg

EXHIBIT 3:

p.30of3

For pruzazisn whan

kadnanping,

apecified
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S&*ﬁTE COMMITTEE ON JUDICTARY 1941-82 Regular Session

kY
3

LTRrTey
¢ april 17 B

oY

bed WR DTS

THTIMIDATION OF WITHESS
EREIARG RS

HISTORY
Lo T8 Aﬂgulﬂs CQU'tb Digtrict RLZ&Tnuyz L05
angeles Dounty Board of Supervisors
drior fepisltacion:  Wone
SEH A LBGE
WO ENOwWD
snaundly Lloov worte:  Aves b - Noes 1
KEY IG5YE
EMEANDR WILLTULLY TO THRZATEH TO
;SHb % OR PER PLOPERTY BECAUSE SHE
BCEMENT IN & CRIMIRAL OR J1VLNTLE
| HG-PRIOBATIOR PROVIBIGH APPLY 10
§ WY WITHESS INTTMIDATIOR?
E FACT THAT & FELOHY ASSAULT OR BATTIRY Wil
{ , TTTED 0 LATIMIDATE & WITH E“" P CONSIDERED A
CooT TANTE 1N AGGRAVATION OF THE CRIME?
.

[ Hore)

EXHIBIT 4: p.10f7



tho

1

27l [(Torres)

e

2: felony punishment for the
; ow Lo prevent a witness or
m bescifving or glving information

[
=
3
"y

o g =% v
o

—
PR
5] ]
2
t

wolld make it a misdemeanor fo threatben
urﬂw ar YialenIe Upon 4 Herson oY Jroperty
witness, vicebtim, or other peraon had

assiaved law enforcerment in a criminal oy juwveniie

apcifies that any person cnnvicred
onies is not aligihle for probarion
as used Lo the offense ovr il the

E c:Jr;vf'_'Lcd ,n;‘r‘ﬂwu@"_'s‘ af A

my and is subsequently arvested for
while armed,

middie
ze5 10 agg‘rf’watim: z:u‘

ywide that the Zact that a
yRLLETY wWas conmiitend Lo
as5s would be considered a
ameramee Lzl aggravation of the

d'! e )

vime.,

wirposz of this bill Ls bto zreate and increase
m.nalthz for Intimidating crime wvictims and

(Mo

EXHIBIT 4; p. 2 of 7




DIMMENT

or wvinlenge: possible

pLil would make it g misde 3
trreaten a persom or her p*cﬁer‘y necause she had

saisted law enloroemsnt, s s person could he
in county Jail iur not exceeding six
Yined 350D, ar boch for a wverbal threac
I property,

1 3
rox o Narw oo plecw o

this i1l consiazs of puere
¢art be comnitted by words
or che intent Lo sch.

i P strict standards required by the Firsg
ey P ARATuLe such az shis one, which
of pure ; musL i

a:mmgnds

—

Vo et

the Unived Stares
wwinnion brought under

i’l”’" 111&1 r./ﬂ;»] ,'i‘_.,[:‘m . % ]’.1 falLern

) Yf2. The oourt held thact "p
o *"p~sv*LM e in the stent of

LEELES

1 4b
cior for
]

ia case, Feople v. Hubin
GEH, h* ﬁVtT upheld a o
the
pwinedd Lo oA
gt oand uni

at loosao

]

anvio

by epplyinp a somew!
cific in 4irs

that was unsa?~if'

se court TPJQr”Ld the notion
2L 2% an element in determining
protected and velied instead on

{HMore)
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aciomaiivy must be ladged hy

Lo hr’wr immediate injfury, In
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e

Al 2091 {Tatres A

ar amalyais of the wornls and artendans
a?*CVﬂxidﬂfpf.

—_ T Ch b

o 4 more wraat gase is People v, Mirmirvani (1950),
' 7 0atl 34 373, in which the Califernia Supreme
court struck down antiterrovist lewisiation making
Ly oa felony fo threaten to commit certain crimes
i oorder o oachieve seclal or politicsl goals,
Aleheash itg desision was based on 0 findin g that
fe phrase "social or political poals” iz
uﬂvnwg; tuticazlly wague, the Mirmirani Court's
on Watt is indicative of 1ts conoern
owisions, sueh as the one QDﬂtdlan in
chat pun ish pure speech.

kad

17 zhiz bil)l dis enacted, iz would cercainly be
‘ b oastitutional ChqlicngL

o
L

SEDOULYE WOT THLS PROVISIOGN BE LIMITED 'T0 THREATS
CADE WITH THE ISTENTION OF PREVENTING THE PERJOR
] FROM GIVING FURTHER ASSISTANCE TO LAW ENFORCEMENT!

Joo onm probation for intimidation with a firearm

Biil would add ase of 2 firvearm te accomplish
victin or wizness intimid:tion or bribery
mandatary no-nredation provision of

ing law.

awing falonies are now incivded in Char

N {2} Murder E
I5% Anasnaly owish tent tpn commit mucder; /
‘o Nobhery:

{Hore)

EXHIBIT 4; p.40f7



s . P
29 (Tarres)
5

) Kidnapping with Lorvee;

ey widoapping for ransom, extortion, or robbery;

(B

Firstr degree burglary;

(g3 Rape;

(R Assauls with intent to commit rape, sodomy,
robhery, or murder;

=
3

seape frvom state prisen or local
correctlonal facilities.

I8 IRCLUSION OF WITNESE IHTIMIDATION I8 THE
RO-PROBATION PROVISION CONSISTERT WITH THE POLICY
OF BINGLING OUT THE MOST SERYOUS AND VICLEN
FELONIES FOR MANOATORY SENTENCES?

Witnegs inrimideticen as an sgpravating
circumstance

g law prowvides that when a statute

&5 three possible terms of imprisonment,
vt ¢hall impose the middle term unless
re ciyoumstances in aggravation orv

-1 o ;:aE the crime.

Atencing eourt must now consider defendant’sg
‘ and resord as well as facts reigting
comaission of the srime In Zetermaning

Ther circumstances exist fo Juscify Llamposing an
ay lower term of imprisonment. '

.

P

Minoor
:

R

S b R4

5 bill would specify that the fzct chat a
ony assault or battery was committed te

mi iatn s wirness or ofher persan zgiding law
reemeit in 8 oviminel pr juvenilie court

i 3, SR i e -

EXHIBIT 4: p.50f 7



e s A S

291 (Torres)
-

procecding would ke congldered an aggravating
cirowmstance.

[l K ot =l

Fecause the present penaltles for falony assaule
and battery wary, the upper term that could be
wmpesed under this bill would range from three
years to five years, depending on how and againsc
whopm the erime was zceceomplished,

!
"J lb

Lfornia Rule of Tourt 421 lists the following
ccomscances in aggravation:

fa) Facrs relaving to the crime:

1, Cresr violence or bopdily harm;

2. lse af a weapnon;

3. Particulariy wulnergble wictim;

4. Multiple wvictims;

5. Defendannt wes a leader of participants;
5, Defendant threatened witnesses;

7. Delerndznc could have bsen sentenced

consecutively;

5, Premeditaricn was indicated;

9. Defendant involved minors:

10. Great monetary damage;
11, Lacge quantity of contraband;

12, Defendant io peoaicion of trusr,

{p) Facts zelating to the defendant:

“. Humerous oY scriour prior conwvictions;
i. Prior prison Cerms;

4. Defendant on p"uaar;o“ oy paTtaole;

5. Unsatisfacltory per: urmdwre o0

probation or parole,

i+ Grear danger ©o socieby;
, '

(More)

EXHIBIT 4: p. 6 of 7
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Thus apparently,

angd sepueially
above o a jadge already has the
iapose the upper term as this b

amendments

On page 2
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DECLARATION OF SERVICE BY U.S. MAIL & ELECTRONIC SERVICE

Case Name: People v. Eddie Jason Lowery No.: S179422

I declare: 1 am employed in the Office of the Attorney General, which is the office of a member
of the California State Bar, at which member’s direction this service is made. I am 18 years of
age or older and not a party to this matter; my business address is 110 West A Street, Suite 1100,
P.O. Box 85266, San Diego, CA 92186-5266. I am familiar with the business practice at the
Office of the Attorney General for collection and processing of correspondence for mailing with
the United States Postal Service. In accordance with that practice, correspondence placed in the
internal mail collection system at the Office of the Attorney General is deposited with the United
States Postal Service that same day in the ordinary course of business.

On July 26, 2010, I served the attached RESPONDENT’S MOTION FOR JUDICIAL
NOTICE by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully
prepaid, in the internal mail system of the Office of the Attorney General at 110 West A Street,
Suite 1100, P.O. Box 85266, San Diego, CA 92186-5266, addressed as follows:

William D. Farber

Attorney at Law Clerk, Criminal Appeals
P.O. Box 2026 Riverside County Superior Court
San Rafael, CA 94912-2026 4100 Main Street
[Attorney for Appellant — 2 Copies] Riverside, CA 92501
The Honorable Rod Pacheco
Riverside County D.A.’s Office Clerk, Court of Appeal
4075 Main Street, First Floor Division Two
Riverside, CA 92501 Fourth Appellate District
3389 12th Street
‘Riverside, CA 92501

Additionally, I electronically served a copy of the above-referenced document from Office of the
Attorney General’s electronic notification address ADIEService@doj.ca.gov on July 26, 2010,
to the following entity at its electronic notification address:

Appellate Defenders, Inc.: eservice-criminal@adi-sandiego.com

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on July 26, 2010, at San Diego, California.

Loreen Blume %24 L C A/ %f\@

Declarant Sigmature
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