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TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE OF

THE CALIFORNIA SUPREME COURT, AND THE HONORABLE

ASSOCIATE JUSTICES OF THE CALIFORNIA SUPREME COURT:
Real Parties in Interest hereby request that this Court take judicial

~ notice, pursuant to Evidence Code, sections 459, 451(a) and 452(a), (b) and

(c), of a true and correct copy of the Legislative History of the 1982

amendment to Code of Civil Procedure, section 638, attached hereto as

Exhibit “A.”

Dated: Oct. 18, 2010 Respectfully submitted,

Henry E. Heater
Linda B. Reich
Endeman, Lincoln, Turek & Heater LLP

By: m ﬁa«i
Linda B. Reich
Attorneys for Real Parties in Interest

Reynaldo Abaya, et al.
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 « www legintent.com

DECLARATION OF MARIA A. SANDERS

I, Maria A. Sanders, declare:

I am an attorney licensed to practice in California, State Bar No. 092900,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service undertook to locate and obtain all
documents relevant to the enactment of Assembly Bill 3657 of 1982. Assembly
Bill 3657 was approved by the Legislature and was enacted as Chapter 440 of the
Statutes of 1982.

The following list identifies all documents obtained by the staff of
Legislative Intent Service on Assembly Bill 3657 of 1982. All listed documents
have been forwarded with this Declaration except as otherwise noted in this
Declaration. All documents gathered by Legislative Intent Service and all copies
forwarded with this Declaration are true and correct copies of the originals located
by Legislative Intent Service. In compiling this collection, the staff of Legislative
Intent Service operated under directions to locate and obtain all available material
on the bill.

ASSEMBLY BILL 3657 (ROSENTHAL~1982):

1. All versions of Assembly Bill 3657 (Rosenthal-1982);
Procedural history of Assembly Bill 3657 from the 1981-82
Assembly Final History;

3. Analysis of Assembly Bill 3657 prepared for the Assembly
Committee on Judiciary;

4. Material from the legislative bill file of the Assembly
Committee on Judiciary on Assembly Bill 3657;

5. Analysis of Assembly Bill 3657 prepared for the Senate
Committee on Judiciary;

6. Consent analysis of Assembly Bill 3657 prepared by the
Senate Democratic Caucus;

7. Consent Calendar analysis of Assembly Bill 3657 prepared
by the Senate Republican Caucus; '
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8. Material from the legislative bill file of Assembly member
Herschel Rosenthal on Assembly Bill 3657;

0. Post-enrollment documents regarding Assembly Bill 3657;

10.  Excerpt regarding Assembly Bill 3657 from the 1981-82 Summary
Digest of Statutes Enacted, prepared by the Legislative Counsel.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 6" day of October, 2010 at

Woodland, California.

MARIA A. SANDERS

WAWDOCS\ABLYBILL\ab\3657\00016753.DOC
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/
CALIFORNIA LEGISLATURE—1981-82 REGULAR SESSION

ASSEMBLY BILL No. 3657

Introduced by Assemblyman Rosenthal

March 18, 1982

An act to amend Section 638 of the Code of Civil Procedure,
relating to actions.

LEGISLATIVE COUNSEL'S DIGEST

AB 3657, as introduced, Rosenthal. Actions: reference.

Existing law provides, upon agreement of the parties and
the order of the court, for the trial of any or all issues in an
action or proceeding, or the ascertainment of a fact necessary
to enable the court to determine an action or proceeding, by
reference.

This bill would provide that the partiestoa written contract
or lease may provide that any controversy arising therefrom
will be heard by a reference and any party to such an
agreement may move the court to compel the reference; and
if the court finds a reference agreement existing between the
parties, the reference shall be ordered.

Vote: majority. Appropriation: no. Fiscal committee: no.

State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 638 of the Code of Civil
Procedure is amended to read:

638. (a) A reference may be ordered upon the
agreement of the parties filed with the clerk, or judge, or
entered in the minutes or in the docket:

1. To try any or all of the issues in an action or
proceeding, whether of fact or of law, and to report a
finding and judgment thereon;
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9. To ascertain a fact necessary to enable the court to
determine an action or proceeding.

(b) Parties to a written contract or Jease may provide
that any controversy arising therefrom will be heard by
a reference and any party to such an agreement may
move the court to compel the reference. If the court finds
a reference agreement existing between the parties, the
reference shall be ordered.
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' AMENDED IN ASSEMBLY MAY 10, 1982
ESSION -

‘' No. 3657

CALIFORNIA LEGISLATURE—1981-82 REGULAR S

~ ASSEMBLY BILL

o ‘ -
| ~ Introduced by Assemblyman Rosenthal -

‘March 18, 1982

An acf to axﬁend Section 638 of the Code of Civil Procedure,

© relating to actions.

e

" LEGISLATIVE COUNSELS DIGEST

L AB 3657, as amended, Rosenthal. Actions: reference.
 Existing law provides, upon agreement of the parties and
. the order of the court, for the trial of any or all issues in an

action or proceeding, of the ascertainment of a fact necessary

to enable the court to determine an action or proceeding, by
reference. .

- This bill would provide that the paries the court may order
such a reference upon the motion of a party to a written
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entered in the minutes or in the docket , or upon the
motion of a party to a written contract or lease which

_provides that any controversy arising therefrom shall be

heard by a reference if the court finds a reference
agreement exists between the parties. o

1. To try any or all of the issues in an action or
proceeding, whether of fact or of law, and to report a

finding and judgment thereon;

9. To ascertain a fact necessary to enable the court to
determine an action or proceeding. . ‘
b} Parties to o written contreet or lease may provide

smove the eourt to eompel the reference: H the eourt finds
eyefereneeegreemen%ea&eﬁngbeﬁveeﬁﬂ&epafﬁes;the
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1810 STATUTES OF 1982 [ Ch. 440
CHAPTER 440

An act to amend Section 638 of the Code of Civil Procedure,
relating to actions.

{Approved by Governor July 7, 1982. Filed with
Secretary of State July 8, 1982.]

The people of the State of California do enact as follows:

SECTION 1. Section 638 of the Code of Civil Procedure is
amended to read:

638. A reference may be ordered upon the agreement of the
parties filed with the clerk, or judge, or entered in the minutes or in
the docket, or upon the motion of a party to a written contract or
lease which provides that any controversy arising therefrom shall be
heard by a reference if the court finds a reference agreement exists
between the parties:

1. To try any or all of the issues in an action or proceeding,
whether of fact or of law, and to report a finding and judgment
thereon;

9. To ascertain a fact necessary to enable the court to determine
an action or proceeding.

CHAPTER 441

An act to amend Section 926 of the Penal Code, relating to grand
juries.

[Approved by Governor July 7, 1982. Filed with
Secretary of State July 8, 1962.]

The people of the State of California do enact as follows:

SECTION 1. Section 926 of the Penal Code is amended to read:

926. (a) If,in the judgment of the grand jury, the services of one
or more experts are necessary for the purposes of Sections 925, 925a,
928, 933.1, and 933.5 or any of them, the grand jury may employ one
or more experts, at an agreed compensation, to be first approved by
the court. If, in the judgment of the grand jury, the services of
assistants to such experts are required, the grand jury may employ
such assistants, at a compensation to be agreed upon and approved
by the court. Expenditures for the services of experts and assistants
for the purposes of Section 933.5 shall not exceed the sum of thirty
thousand dollars ($30,000) annually, unless such expenditures shall
also be approved by the board of supervisors.

(b) When making an examination of the books, records, accounts,
and documents maintained and processed by the county assessor, the

10 05

LIS-1c

¢

.-:"'

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

()
L l.-l (4



VOLUME 2
CALIFORNIA LEGISLATURE
AT SACRAMENTO

- 1981-82 REGULAR SESSION
1981-82 FIRST EXTRAORDINARY SESSION

ASSEMBLY FINAL HISTORY

SYNOPSIS OF

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONCURRENT, '

‘JOINT, AND HOUSE RESOLUTIONS

Assembly Convened December 1, 1980

‘Recessed December 2, 1980 Reconvened January 5, 1981
Recessed April 9,°1981 Reconvened April 20, 1981
Recessed July 7, 1981 Reconvened July 10, 1981
Recessed July 10, 1981 ' : Reconvened August 10, 1981
Recessed September 15, 1981 " Reconvened January 4, 1982
Recessed April 1, 1982 Reconvened April 12, 1982
Recessed June 30, 1982 Reconvened August 2, 1982

Adjoumed September 1, 1982
Adjoumned Sine Die November 30, 1982
Legi lative Days. 248

HON. WILLE L. BROWN, JR.

Speaker
HON. LEO T. McCARTHY HON, TOM BANE
Speaker pro Tempore - Assistant Speaker pro Tempore
HON. MIKE ROOS : HON. ROBERT W. NAYLOR

Majority Floor Leader Minority Floor Leader

Compiled Under the Direction of
JAMES D. DRISCOLL
Chief Clerk

GUNVOR ENGLE
History Clerk .
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g ASSEMBLY FINAL HISTORY

A.B. No. 3657—Rosenthal.

An act to amend Section 638 of the Code of Civil Procedure, relating to “Chous.
1982 '

Mar. 18—Read first time. To print.

Mar. 19—From printer. May be heard in committee April 18.

-~ Mar. 30—Referred to Com. on JUD.
April 28—In tc}:)xnxm'tl:ee: Set, first hearing. Hearing canceled at the request of
author

May 6—From committee: Amend, and do pass as amended. To Consent

- Calendar. (April 28.)

May 10—Read second time and amended. Ordered returned to seconq
: Tea

May 11—Read second time. To Consent Calendar

May 13—Read third time, passed, and to Senate. (Ayes 71. Noes 0. Page

13229.)
May 13—In Senate. Read first time. To Com. on BLS. for assignment.
May 20—Referred to Com. on JUD.
}une 23—From committee: Do pass. To Consent Calendar.
une 24—Read second time. To Consent Calendar.
June 28—Read third time, passed, and to Assembly (Ayes 35. Noes 0. Page i

11564.)
]une 928—In Assernbly. To enrollment.
29—Enrolled and to the Governor at 5 p.m.
uly 7—A proved by the Governor.
uly 8—Chaptered by Secretary of State—Chapter 440, Statutes of 1982.

(800) 666-1917

A.B. No. 3658—Rosenthal. -
An act to amend Sections 4351 and 4601 of the Civil Code, relating to family law. }
1982 '
Mar. 18—Read first time. To print.
Mar. 19—From printer. May be heard in committee April 18.
Mar. 30—Referred to Com. on JUD.
Nov. 30—From committee without further action.

A.B. No. 3659—Floyd.

An act relating to county superintendents of schools.
1982

Mar, 18—Read first time. To print.
Mar. 19—From printer. May be heard in committee April 18.
Mar. 30—Referred to Com, on ED ]
April 20—In tc}:)mmxttee Set, first hearing. Hearing canceled at the request of ¥
author

April 27—In committee: Set, second hearing. Failed passage.

ay 4—In committee: Reconsideration granted.
May 5—From comxmttee Amend, and do pass as amended. (Ayes7. Noes 3.)

May G—Reag second time and amended. Ordered returned to second J
reading.
May 10—Read second time. To third reading.
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™
June 10—}3:8516% ;:}u:d time, passed, and to Senate (Ayes 66. Noes 3. Page | :“:‘\
»
}une 10—In Senate. Read first time. To Com. on RLS. for assignment. l::
une l7-—Referred to Com. on ED. (3

}une 24—From committee: Do pass. (Ayes 6. Noes 2.)
une 25—Read second time. To third reading.

Aug. 25—Ordered placed on inactive file.

Aug. 26—From inactive file. To third readm 1
Aug. 27———1‘:;\0% t)hxrd time, passed, a.nd to Assembly (Ayes 38. Noes 0. Page S
Aug. 30—In Assembly. To enrollment.

Aug. 31—Enrolled and to the Governor at 4 p.m.

Sept. 14—Approved by the Governor.

Sept. 15—-C§aptered by Secretary of State—Chapter 1052, Statutes of 1982,



ASSEMBLY COMMITTEE ON JUDICIARY - B ‘ AB 3657
ELIU M. HARRIS, Chairman

AB 3657 (Rosenthal) As introduced 3/18/82
SUBJECT

This bill is intended to require courts to enforce con-
tractual agreements which provide that controversies will
be heard by a referee.

DIGEST

Existing law provides that, upon agreement of the parties to
civil litigation, a court may appoint a general referee to
try any or all of the issues in an action, and to report a
finding and judgment thereon or a special referee to ascer-
tain a fact necessary to enable the court to determine the
action when the parties do not consent to a reference the
court may nonetheless order a reference when it determines
that it is necessary.

This bill would provide that, when parties have provided
in a written contract that any controversy arising there-
from will be heard by a referee, the court must, upon

motion of any party, order enforcement of the reference
agreement.

STAFF COMMENTS

1. According to the source of this bill, "current court
congestion, particularly in Los Angeles County, has
made the use of referees under Section 638(1l) of the
California Code of Civil Procedure a far more attractive
remedy than it has previously been. The use of a ref-
eree in complex business or real property matters has,
in some cases, become almost essential due to the com-
plexity of some of these matters and the time required
to bring them to trial." It is argued that this bill
is needed because there is no present procedure for
compelling a reference if one party unilaterally de-
cides not to abide by a prior agreement that any dis-
pute may be submitted to a referee.

2, Existing law provides that, upon agreement of the par-
ties, or when it deems it necessary, a court may order
a special or general reference. This bill would re-
qguire a court to compel a reference if there is a pre-
dispute agreement to refer. Should not the court have
the discretion to decide that, despite the existence
of the pre-dispute agreement, the issues would be more

(CONTINUED)

Consultant R. LeBov AB 3657
4/28/82 LIS-3

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

0
L
%

-
-w

L)
an®



AB 3657
Page 2

properly or efficiently decided by the Jjudge? There-
fore, should not this bill simply create a presumption
that a court should compel a reference when parties
have contractually agreed to one, thereby permitting
the court to determine that such a reference would be
inappropriate?

RL AB 3657
4/28/82 Page 2

(800) 666-1917
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AB 3657

SOURCE

State Bar of California
SUPPORT

Unknown

bPPOSITION

Unknown

RL

HEARING DATE: 4/28/82
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A:SSE'MBLY COMMITTEE ON JUDICIARY ' | AB 3657
ELIU M. IARRIS, Chairman

* AB 3657 (Rosenthal) As introduced 3/18/82

*AMENDED IN COMMITTEE:

SUBJECT

This bill is intended to require courts to enforcg con-
tractual agreements which provide that controversies will
be heard by a referee.

DIGEST

Existing law provides that, upon agreement of the parties to
civil litigation, a court may appoint a general referee to
try any or all of the issues in an action, and to report a
finding and judgment thereon or a special referee to ascer-
tain a fact necessary to enable the court to determine the
action when the parties do not consent to a reference the
court may nonetheless order a reference when it determines
that it is necessary.

This bill would provide that, when parties have provided
in a written contract that any controversy arising there-
from will be heard by a referee, the court 7 upon

motion of any party, order enforcement of the reference
agreement.

STAFF COMMENTS

1. According to the source of this bill, "current court
congestion, particularly in Los Angeles County, has
made the use of referees under Section 638(1l) of the
California Code of Civil Procedure a far more attractive
remedy than it has previously been. The use of a ref-
eree in complex business or real property matters has,
in some cases, becomer almost essential due to the com-
plexity of some of these matters and the time required
to bring them to trial." It is argued that this bill
is needed because there is no present procedure for
compelling a reference if one party unilaterally de-
cides not to abide by a prior agreement that any dis-
pute may be submitted to a referee.

gulre a court to compB::

2 erence if there is a pre-
dispute agreswetrt to refer.

not the court have

(CONTINUED)

Consultant R. LeBov AB 3657

4/28/82 LIS-4
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AB 3657

SOURCE

State Bar of California
SU?PORT

Unknown

OPPOSITION

Unknown

HEARING DATE:

4/28/82
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PLEASE RETURN IMMEDIATELY TO

ASSEMBLY COMMITTEE ON JUDICIARY

6031 State Capitol

Work Sheet

RE: Bill No. _ﬁ@3 45_7’ M/

Please complete this form and return it
on Judiciary as soon as possible.

to the Assembly Committee

1. Origin of the bill:
(a) What is the source of the bill? (What person, organizatgon
or goyernmental entity, if any, reguested intro uction?) @

(b) Has a similar bill been before either this or a previous@,
session of the Legislature? If so, please identify the
Session, bill number and disposition of the bill.

0)

L
Q
e %
K w
(c) Has there been an interim committee report on the bill?
If so, please identify the report. 5
— z
' w
2. Problem or deficiency in the present law which the bill seeks >
to remedy: %
. . g
w
-
3. Please attach copies of any background material in explanaticiga
of the bill, or state where such material is available for s}
reference by the committee staff and letters of support or ﬂ?_
oppesition.
4 Hearing:

(a) Approximate amount of time necessary for hearing./ég 7K¢~:
"~

(b) Preference for date of hearing.

(c) Names of witnesses to testify at the hearing.

<7



ASSEMBLY JUDICIARY COMMITTEE - MINORITY AB 3657
CHARLES R. IMBRECHT, VICE-CHAIRMAN BILL NUMBER

APPROPRIATION: No AMENDED: as introduced
LOCAL MANDATE: No AUTHOR: Rosenthal
URGENCY: No CONSULTANT: Prosser
COMMENTS: Under exlsting law a reference may be ordered by the
court:
1.

On the case as a whole or an issue thereof by agreement of the
parties, or

2. to determine specific issues of fact or discovery matters, on
the courts own motion.

Findings of the referee must stand as the findings of the court.
Thus, if the parties agree to a reference of the whole case, it is
in essence a waiver of a jury trial, Note: The court cannot order
reference of the whole case except by agreement of the parties,

This bill would permit parties to a lease or other written contlact
to provide for reference in the agreement. Thus, a waiver of the
right to a jury trial.

While this type of provision may be viewed analogous to arbitration
provisions, it has the same pitfalls. Arbitration provisions can
be set aside as being the product of a contract of adhesion, or a
lack of notice,

SUPPORT: State Bar
OPPOSE: Unknown

Recommendation: Yes, if amendeq

(800) 666-1917
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Monroe Baer, Esg.

State Bar of California

555 Franklin Street

San Francisco, California 94102

Dear Monro?:

Lurrent court congestion, particularly in Los
Angeles County, has made the use of raferees under Section
638 (1) of the California Code of Civil Procedure a far more
attractive remedy than it has previously been. Tha use of
a referee in complex business or real property matters has,
in some cases, become almost essential due to the complexity
of some of these matters. and the time required to bring them
to triafEl.A complicated real estate transaction where a lis

pendens has been filed, for example, simply will not stand a
delay of five years.

LEGISLATIVE INTENT SERVlC{ (800) 666-1917
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VAR ateon or proceeding and make judgment thereon or to o
simply ascertain a fact necessary to enable the court to deter- .

mine an action or proceeding.

Recently, during negotiating several contracts, the
question has arisen as to whether or not the parties may agree
prior to a dispute that any dispute under an agreement may be
submitted to a referee under Section 638 in the same fashion
as arbitration. Although the parties can, obviously, agree to
submit their disputes to a reference, there is no present pro-

EXHIBIT ''gv
. 13




Monroe Baer, Esg.

State ‘Bar of california
March 27, 1981

Page 2

cedure for compelling such a reference if one party unila@erally
determines not to abide by the agreement. The comprehensive
Provisions of the California Code of Civil) Procedure dealing‘
with arbitration, including the means of gompelléng arbitration
by motion and entering of judgment upon the awar - QRSB0
T “”Jw%@r_;;;é,m;"fgiff“§§§E§§§§¥§1£37%ﬁmmm

. There are those practitioners and clients who would
notrarbitrate a matter because of the lack of any requirement
that the arbitrator make findings of fact or conclusions of law
or, indeed, because of the absence of a total reguirement that
the arbitrator even follow the facts of the law. There is a
widely held, although pexhaps erroneous, perception that arbitra-
tors may often act in a “"equitable® rather than a legal mannex.
For those who prefer the legalities of courtroom and a judge

with thea full protection of the rules of evidence and appellate
review, therefore, the reference is a desired procedure.

o e

I believe the incorporation of provisions in the Code
of Civil Procedure -which would authorize compelling of a refer-
ence upon the prior agreement of the parties and-a procedure for
entry of judgment upon the award of the referee, would provide a
viable alternative to the present situation of arbitration,
reference after a dispute by mutual agreement only, and the for-
mal trial proceadings. I would appreciate it if you would - sub-~
mit the proposal to the appropriate committee of the Bar for study
and reporting.
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In order to assist the panel, I am enclosing a copy of =\

an article by Thomas A. Freiberg, Jr. on the use of referees :ﬂ;
which appeared in Los Angeles Lawyer, November 1978 issue, a HH

copy of an article by the Honorable Steven S. Weisman which ’
appeared in the Association of Business Trial Lawyers, Report -
Volume IXXI, Number 1, ‘

truly yours,

LT:ss

Enc.

cc: Judge Steven S. Weisman
Thomas A. Freiberg, Jr.
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IN SUPERIOCR

COURL

The backlog of cases in
Superior Court may lead
attorneys to seek alterna-
tives to Superior Court trial.
As one alternative, attor-
neys‘and clients can
choose to have their civil
cases decided by court
referees. And, as a result
of recent legislation,
mandatory arbitration in
Superior Court will take
effect nex! year.

By Thomas A. Freiberg, Jr.

;.:f}b'

The line at the courthouse s geting
longer every day. Ithas become'increas-
ingly appasent that in certain types of
¢ivil litigation, neither party can afford to
wajt for the case to come 10 a Superior
Count uial! In some instances, the line
can be avoided by bringing a referee imo
the law office though Code of Civil
Procedure Sceuon 638(1), which pro-
vides:

“A reference may be ordered
upon the agreement of the parties
filed with the clerk, or judge, or
entered into the minutes o in the
docket

1. Touy any or all of the issues
in an action ot proceeding. whether
of fact or of law, and 1o report a
finding and judgment thereon;"
Although litile known and infrequent-

ly used.} Seciion 638(1) offers a pro-
cedure by which a Superior Coun judg-
ment can be oblained without having o
wail for the czse to seach Department 1,
the Master Calendar Courl The writer's
view i Lhat its Jack of notoriety can be

18

atifbuted in part 1o the desire of most
anomeys to iy their cases before jucges
and juries. but also in partio the fact that.
st least uniil recenttimes, access o atrial
court has been within a time acceptable
10 litigants. Statistics demonstrate, how-
ever, that the time between the filing of
the complaint and uial has been increas-
ing dramatically cach year.* Throughthe

utilization of retired judges and prac- |

ticing lawvers as referees,® Section
638(1) offers 3 meaningful alternative to
“standing in line.”

“This anicle will explore the advantages
and disadvantages of Section 638(1)
compared to 3 Superior Count wial,
Some comparisons will also be made (0
arbitration conducted under the auspices
of the American Arbitraion Association
(AAA)S

THE PETITION

In order 10 invoks Section 638(1), all
pasties must stipulate 1o a Petition for
General Refesence Pursuant 1o Code of
Clvil Procedure Section 638(1). This
can be done al the oulset or al any lime
during the course of the liligation. Al
though there are no statutory require-
ments for lts contents, the petition usual:
ly includes the identity of the parties.
rechials of facts, the desipnation of a
referee 1ogether with a provision for his
compensztion. the ground rules for dis-
covery. ihe hearing date, and the ssves
10 be resolved, A model Petition for
General Reference appears as Appendix
A.} By adopting the procedure from the
outset and by jointly framing the issues,
the parties eliminaie the necd for plead-
ings.

EARLY RESOLUTION
OF THE CASE
~ In most commercial lizigation. onc or
more of the panties perecives an advane

T 20

wage lo delaying a settlement or trial.
However. in a significant minority of
nonjury cases, innovative and respans
sible anarneys who uncerstand the bene-
fit to their clients of an early resolution of
the case can find the means in Section
638(1). Although it could be adapted 10
any case, its oplimum utiliwis incasenin
which the future viability of personapor
1

A v

VThe sizuavon is kel 10 be caacerbated biGhe
passage of the Jarvis-Gann I nitiative Comliml'gml
Amendment CaL CONST, an. XNIA, S

ICosro CIV PROC. § 638(2) penmits arele et
by ageement <[]0 ascenain 3 fal necértany 1o
enable the court to determine an action or proseed-
Ing.* This anicte will sddress fuclf solely 5081\»
section {1). =

Moo waiter's knou ledpe, thete are a0 ml%n
avasleble on the frequency of the wse of § 3BCH ¥
Califerniz,

#The Loy Angeles Supsoior Couns Monthly Eon-
specws for Janwary, 1971, and for Jaavany. (2%
revest the following medizn time spans toreivd
cases from the filing of the Atlisue MemorasBum
ta the date the case is 3¢t for tialin Dcp-r\mg Y

1917 2
Entlre Cenlal
County D‘-uwt
Jury wrial 2) months 15 mofShy
MNon jurvirial 13 months 164 mﬁuh\
1978 N
Jury inial 26 monthy 31 no%e
Nenjuryuial 24 months 29 0% ]

Ageording (0 the Superior Court Monu ol
specius for January, 1577, and for January, 1Y 1E,
the Chvil Acive List for thr cutice counly had grovss
from 42,637 cases in January, 1970, 1o $1.36F
cases in January, 1918, During the same period. it
had grown in the Cenyral Disirici fiom 13527 caed
inJanuery, 1977,10 3.0 36 casesin Janvany. 1978,

{The qualifiearions 1o verve 2 8 sefesre dre the
1ame 8 thote 16 sef e 18 a juror, TOBY CIv, PR

Cf 6T

+The Commercial Arbitration Rules af the Amer-
jean Arbfiration Avioziation permli initiaion of
abivation by 3 Demand. punscanl toan arbivation
provition in § coaMact 1Sesion 7). o1 by & Sub
mission when the panies 10 LIy Gakiting dipuie
spiee 10 fcpalve it Lriazgh whiration {Seciion 9)

TAPREdin A wos prepared by Judpr Siaven §,
Weisman tredired).

(Continued on page 38)
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Reletces .

(cmumwdfrom page 34)

P i
pusiness relationships is a1 s1ake, and all

parnies will suffer if the dispute is not
resolved expeditiously, An cxample of
the laner is & purtiership dissolution
where an carly sccounting can prevent 2
dissipaton of assews. logs of business,
- 1oss of goodwill, and perhaps most im-
portant. loss of ability 1y plan the future
course of the businesg,

——

CONTROL OVER THE TIMING

AND CONDUCT QF THE TRIAL

The panties, lawyers, and referee can
coordinate the liming of ‘the trial with
their other business commitments. This
benefit speaks for itseil

Because of the informality of the pro~
cedure, the hours of the wial can be
. ‘adjustad rromday 10 day, trial days need
not be continvous, and testinony can be
taken on weekends. There is extraordin-
ary ability o accommedate wimesses,
since the proceduses can either be agreed
10 in the Petition at te cutsel, agreed 10
by the parties during the trial, or ordered
by the referee during the Uial. For ex-
ample. il 2 witness & out of town, it is
possible for him to tesify by declaration,
over a speaker phone, or by videotape.

THE PARTIES CAN SELECT
THE!R OWN REFEREE
There are many excellent judges of the

9

: A,
e
“ -~

[
1%
3
FANERE

¥

-

LYy
.

Dt

Thomas A. Freiberg, Jr., an atiormey
with Dreisen, Kassov & Freiberg,
specialires in business ond real esiare
litisarion Me is chatrperson of the Los

 Angeles County Assessor's Task Force

on the Implementosion of Proposition
13 ond the Condemnarion Procedyres
Commitiee of the Association,

38
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Supgnor Coun who have had lm“
experience with civil Jitigation while Tn
private practice or on the bench. The |
potentia) for being assizned 2 judge with |
a modest background in a panticular sub-
ject matter could affect an attomey’s
decision whether to vy e case in the
Superior Court or before 2 referes,

A great deal of 1ime can be consumed
in the tral count “educating”™ the iral
Jjudge. This problem’is inherent in the
judicial systeny because nojudge can be
expected to be knowledgeable in every
wea of the law, Section 638{1) provides
an opporiunity lo overcoms this shon-
coming by offering the panies the option
1o choose a referee with experiise in the
subject matter involved in the dispute,

Although there is always some possibili- |

ty in certain cases that the referee will
substitute his knowledge for that of the
witnesses, the result usually should be a
shorter wial and a judgment based on a
complete undersianding of the issues and
the evidenee.

ADVANTAGES IN CONTRAST
TO ARBITRATION

Compared to the reflerence procedure
which permits Lhe litigants lo choase a
referee who will be known to them, one of
the major drawbacks 10 AAA arbiva-
ton s that & pany may know nothing
about any of he prospective arbitra.
tors.f Even 8 time-consuming invesiiga-
tiory may turn up little information, itis
an uncomfontable fecling not to know the
background, competence, o potential
biases of an arbitrator, The AAA arbi.
trator may ot be a lawyer, which could
be 2n advaniage or disadvantage, de-
pending on the [actual content of the
case, '

In the reference proceeding. discovery
i permitted wnless ¢pecifically prohibit-
ed by stipulation.? In zrbitration, discov-
ery is available in cases concerning in-
jury 10 or death of a person caused by a
negligent or wrongful act,'0 except that
depositions for discovery. as opposed 1o
evidentiary, purposce cannot be taken
unless permitted by the ashitratar,! In
all other cases the provisions for dis-
covery are applicable only when pro-
vided for in the apreement 1o arbitrate,'”

The wial by referee in most cases
should be shorter than AAA arbitration
sinee the rules of evidence zpply in the
reference proceeding'® while in wbitre-
gon "conformity 10 the rules of evidence

shalt not be neeessary,”* Theoreuically, | (Continved on poge 41)

21 .

i

less extraneous testimony will be ale
Howed,

RIGHT TO APPEAL JUDGMENT
AS ANY SUPERIOR COURT ()
JUDGMENT W
A judgmant may be entered in 2 ref.
crence proceeding in the same mannzr a3
if It had been tried by 3 court.’ The right
to appeal and the grounds for the appeal
are the same as for any other Superior
Court judgment 't
On the other hand, a panty appealing
from an arbiuation award o obtain vaca-
uon of the award musi show the equive
alent of fraud  arising from gross ervor of
misconduct.!”

EFFECT OF REFERENCE PRO-
CEDURE ON THE TOTAL COST
OF THE CASE TO THE PARTIE

Anobvious difTerence between trialb
Jjudge and by referee is that the cost of they
referee and court reparter must be borméd
by the panies. Depending on the 1ef2
eree’s hourly or daily rate and the lengtB
of the tial, the cost could be significant®
The parties have lo weigh thal cost
against the cost of not resolving lhq_u
d:spul: for several years,

A further saving could occur from no>‘“
having to wait for an assignment fro
Depanment 1 when there is a backlog o
vailing cases. Although the problem haez
been ameliprated somewhat by the Log

Egection §2 of the Commercial Arbiiration Rulest
of the American Asbitration Astotistion provide,
that*|ilmmecdiately afier the filing of the Demand of;
Submstion, the AAA shall submit siasitancostdy]
10 each pany 1o the dispute an identical list of same?2
of persans chosen from the Pancl.” Secion 16D
requires that ~[iJf the arbitration ypreement doet nak
specify aihe nuaiber of Arbitzators. the dispuie shall
te heard and derermined by onc Arbivator, unl
the AAA, in ity discreiion, direets that 8 iaety®
number of Arbnidiors be appoinicd.”™ Section "
provides funther that “lejach pany 10 the dispr gu®
shall, ., cross off any names 10  hich he obje ¥y
jand] number the temaining numes indicating hus
order of preference . - '

Copg CIv Pnoc t ‘0!6.

"Coor Civ Proc. § 1253.1.

YiCone Civ. PrOC. § 1283.08¢).

ECont Civ Proc, § 12330,

VEvio Cong K 300

2 5ccuen M0, Commcreinl Arbiration Rules of

the Amesican Arpilianon Avwacinion,

UCuny Cn PROC. § 624,

1*CopE CIv PROC ¢ 648,

SICODE TIv PROC & 1 IRE.2, Msniraiiv ¢ of the
core that costrue § E285.2 0 Siae Rarm Murual
Aviomobiie Insurance Co, v, Guleicnan, 28 Cot -
App. X 395, 2020% ¢ 1972).

1w Af yqefocrmn
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Referces
(Canrinurdfrvm poge 38)

P ety )
angeles County Bar Association ™ beep-

Y o rental service™8 pe cost to the

panics resulting from their lawyers hav-

" ing to appexr periodically in Department

} o being in contact with it cannot be
climinated entirely,

Based on the observatons of lawyers
and teticed judges who have been n-
volved in references, despiic the cost of
the referee and reporter, the reference
procedure will usually save money for
. the parties. Pleadings can be eliminated,

discovery can be carefully planned, and
uial can be tmed 10 accommadate all
paricpants. The procedure which estab-
fishes a “judge for afl purposes™ has the
effect of encouraging the lawyers and
parties 10 focus on the job of prevailing in
the lawsuit and 1o resist the temptation tQ
"engaee in upproductive motions and
discovery.

-

wider acceptance, It has every inccn%
10 develop such a propram.

It wouid assist bodh the Superior Count
and ‘the civil litigation bar if the appro-
priate commintee of the Los Angeles
County Bar Association initiated a pro-
ject in this area. Some of the areas of
stugy could include the method for estab-
lishing and maintaining a list of referees,
guidelines for their fees, and a procedure
for gathering siatistical data from those
who avail themselves of the procedure.

Jt has been said that necessity is the
mother of invention. Section 638(1) was
“invented"” in 1872, and, because of
curtent necessities, should be rediscov-
ered It could be an important partial
solution 10 the problem of court con-
gestion, JiL

INTEGRATION WITH THE
SUPERJOR COURT
Since lawyers are often reluctant 1o
use new procedures, maximum acczpte

) ance and use of referees will best be

achicved by bringing e reference pro-
cedure within the overall scheme of the
Superior Coun system. The procedure

can be adopted 8t any time during the -
case, 50 if the partics have not utilized It

from the outset, at some point they
should be advised of the availability of
referces and encouraged 10 use one. For
instance, [ollowing an unsuccessful vol-
untary seltlement conference, they might
be receptive 1o the reference procedure,
since they have already indicated their
desire 10 effect an czrly resolution of the
matter, Of the 11,115 voluntary settle-
meni conferences held during 1977 in
Los Angeles County, seftiement was
achieved in 4,252.17 It would have been
relatively simple in the 6,863 unsettied
cases for the scttlement judge lo have
informed the parues and their lawyers of
the reference procedure and to- have
urged them 1o gve it careful considera-
tion. Reluctant parties will probably be
more intlined 1o adopt the procedure if it
is explained and endorsed by a judpe
1ather than their lawyers, The Supenor
Count could assist by publishing a list of.
lawyers and retired judges who are inter-
ested in serving as referces. Since the
Superior Coun would be a prime benell-
ciary if the procedute were 10 receive

—————

VFA subicriber must keep the beeper in a poskel,
brizfcase, or handbag. When he or she is signalied,
the subscriber musi telephone the count within ien
minuvtes 10 be advised of hiz or her couruoam
assighment and repon 10 the courvioom withia one
hour.

1"The Superior Coun Senlement Conlerence
Repon for Cadendar Year 1977 prepared by Amold
R Penn. Civit Cours Coordinator.

APPENDIX A
GARY GREEN
1234 Weit Main Sveet
Los Angeles, Cslifomnis 50002
(213) 123-4567
Auamey far Joha Jones
WILLIAM WHITE
9876 Eart Spring Sueet
Lot Angetes, Califormia 90001
(213) 765-432})
Aunomcy for Sem Smith
SUPERIOR COURTOF TME STATE OF CALIFORMIA

FOR THE COUNTY OF LOS ANGELES
In the Materof 3

Relerence betvren
SAM SMITH, on the one hand,
and JOKN JONES. on the
other hand.
No e
PETITION FOR A GENERAL
REFERENCE PURSUANT TQ
CCP. § AINIYAND
AGREUMENTS OF THE PARTIES
RELATED THERETO. AND
QOADER THEREON
PETITION FOR REFERENCE
1. Petiionert Sam Smith and John Jonet Gvovgh
thelr anomeys of receed petition the sbove
entiited Court for 3 gencral reference purtuant 1o
C.C.P. § 638(!1)sndinconncction therewithapree:
PARTIES
2. The panies w this reference e

8. Sem Smith {"Smith™}, represcaled hescin
by William Whitk, 9876 Eaut Spring Street, Los
Angeles, California 90001,

.. John Jones {“Jones™), represenicd heroin
by Gary Gicen, 1218 West Main Sucet Lot
Angcles, Californis 90001,

. RECITALS

3 |To i filied 1a,)
. REFEREE

4, The panicy desipnste Judpe Bunon Biown

r .

22

{redred) 1o act 89 the referee. Shoutd Juepc Brown
be unable for any reasonto acvas telerce, 1he panics
shall sttempt 10 apree 10 the seleziion of an shems
tive veferce, Absent such an speoment, this agrees
rent 10 submii the mater for a celerence shail be of

no force or effes:
COMPENSATION FOQR REFEREE: COSTS

$. The panics aptigipate rexchung an sprecment
15 10 the pavment of the fees of the 1elesee, Abien!
sueh an xgreement, the Coun may fia such fecs s
pravided wnder C.C.P. & 102). At to cosu of
wansgripu, deposiuon ¢oms and other coals that
would a:dinisily be urable undes the California
Code of Civil Procedure, each 1ide (Smith on the
ane hand, Jones an the other hand) shall bess their
respective costs, E ach side shall bear ane<halfofthe
fers of Whe referce, Unless waived by each 6ide, 4
roporict thali be presant ol all proceedings hefore
ihe releres and the fees of any 1eponst shail be
barne rqualty by each side. Neither the fees of the
referee nor any coats shall be wxable, Neither side
shall be enutied 10 reimbursement of thew e
spective sttomeyt’ fecs from the other pany. 13-
cept, howeves, e prevailing party on any sppest
from the judgment of the Supcnior Coury based
upon the order of the referre, shall be entitled 1o
reasonabic altemeyd lees aad coss relating solel‘y:
10 Uic appeal.
RULES GOVERNING REFERENCE ¥,
6. Except as hesesfier apseed by the panies. thes
refecce shall apply sl California rules of pracedure©
and evidence and shall apply the substantre faw )
Catifornia in deciding the issves submiued hered
uader, Formal plesdings. however, shadl not [ au
required. Rgasonadic notie of any mations belore
the refeces shall b given and all mattens shall be st
at the convenience of Lie refesee, O
REVIEW >
7. The refored’s decivion vader C.C.B. § 6445
shakl ttand as the judgnent of this Coury, subject )
review as provided by ihe law of thi saie, [
DiSCOVERY Z
§. Smith amicipsies taking the depoiition DE
Jones. Yones plany 1o Bepose Smith AddivonalZ
dis¢overy thall be conducied &3 tie panics mighy]
apree or s allowed by the relecee. =
HEARING DATE =
9. The parues desire 1o have the maner dmr-f;
mined a1 3000 &8 pracrically porsidle. The vial dué?
shall be determined by agreement of the paniies andD
Uve releree, of if the paries cannoi prec, thea by |
referce,
ISSUES YO BE SUBMITTED
10, The following 1ssves shall be tubmined aZy®
deiermination by the refereer | To be Gilled in ‘.|=
=

Dued: La
Approved as \o form

9

6-

WILLIAA WHITE

O
1AM IMITH
Augrrgy o Smeid ’

ey s e i e
GARY GREEN JOHN JONES

Anerrgy for Jores

: ORPER

The petition for areference purivam 10 C.C.P, §
(38{1)is gramed sng the Monorable Bunon Brows
{1 sppointed s the tgieice and is pranied all powens
o yuch punsuant 1o the Culifomia Code of Civil
P1aceduse. i
DATED: e

Dinni Drab
PAZSIOING IW'DGE
Of THE SUPLNIOR COURT

. £\
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Shorteut to Trial: Use of Orders of
Reference and Judges Pro Tem

As of November 30,

1878, there were 38,266 civil cases awalting trial in the
Central District of the Superior Court of Los Angeles
County, The average civil case does not reach our Master
Calendar (Department 1) for trial untll approximately
39 months afier the “At-Issue” Memorandum has been
filed. The time involved from the fling of the complaint
the “at issue” stage ranges from 2 months to one year,!

our Master Calendar when they are called -for ftrial
Regardless of the capabillty of our judiciary, our eivil
courts are being so inundated with eriminal matters that
xery few judges are avallable for complicated or lengthy
civil cases — and this con'ilion is s{eadily worsening.

The above “legal Jog " can be substantially allevi-

~ 1n addition, cases may trafl from 5-10 days or more in -

. e e i e ve v v
General Ozder of Neference or Temporaiy Judgs or Jud
Pro Tem@l '

1. General Order of Reference

By agreement of the partlies, a referee ¢sn be select:
*to lry any or sl of the issues in an action or proceedin
whether of fact or of law, and to report 3 ﬂndh':

judgment thereon.”? This procedure may ba in '
at the ‘cutset of litigation whereunder, in liew of @
plaint, there is filed & “Petition for 2 General Refersn
Pursuant to C.C.P. §638 (1) snd Agreement of the Parti:
.Relative Thereto and Ordes Thereon,” The order is signe
by the presiding judge or the assistant presiding judg
As an alternative and more widely used procedur
such Petition for General Heference can be filed an
ordered of any fime affer the complaint has been file:
by stipulation and order approving same. This latte
procedure ordinarily is followed after all discovery he
been completed, and counsel, rather than incurring th
wrath of the presiding judge by frowned upon “judg
shopping”, can bask in the approval of the presidin
judge by “retired judge choosing.”
VIrh R {4 The referee's findings mut
stand as the finding of th
court, and the judge appodntin
the referee has the meredmin!
sterial task of sigming theSudg
ment in accordance with th
findings.! Most important, @nlik
arbitration, the judgment unde
this procedure ig rubject lo &p
q 'peal in the same mannercas &

TJ'FL an ordinary tria) court gieg
= mentt In shorl, when th n

Hon. Steven §, Weismuncral Order of Peferen i
signed by the Court, the “referee” becomes, for allarac-
tical purposes, "a sitting all-purposs judge” in thercase

The minimum fee for the referee has been {n.théares
of $100.00 per hour, with a minimum of $500.00 per Biem,
and covers not only trial time, but preparation ang re
search time, The parties bear the cost of the referegand
reporter equally, and such cost may be made taxafle i
the parties 50 agree. The amount of the referee’s feédland
cost of the reporter pales into Insignificance when com.
pared to the time delay in getting to trial, and the~\.~‘ il-
ing"” in the Master Calendar, Top attorneys in {28%es
Angeles area command a fee of approximalely §? ‘-:)o

. per day for trial time, and the {rail time is rormal., %

siderad trial time,

To summarlze, the General Order of Reference vehicle
would seem to be the answer to many of sur prisent prob-
lems as follows:

(a) Master Calendar would welcome It, as it would
help relieve the congestion of the calendar:

(b) Clients would welcome it because of the elimins-
tion of the long delay in coming to triz] and the saving
in cotts and fees:

(¢) Attorneys would welcome It becauge it would allow
them the opportunity to select a particular relired il ¢
whose specially js in the field of the pending liti :

(d) The trial can be scheduled for s certain date and
the malter is guaranieed o go to trial on that dale:

(e) The schecules of (hos¢ invelved cza be sccommo.
Cated more e2sily by workine later or siar

Pkl VT
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* Continued from Poge g '
Also, breaks in the procerdings are more casily arranged,
Because of budgetary problems, the Superior Court is
generally not able to hold Lrial before or after business
hours or on weekends. The Genera] Order of Reference
vehicla would permit this if necessary;

(f) Other factory under this procedure include =
greater degree of informality, the ability to change the
Jocation of the tria] i required (the trial can be held
either in a vecant courlroom or at the office of either

counsel or referee); and finally, because coungel are re-

quired to cooperatg Lo obtain u reference, that covperation
may well carry over into the trial.

2, Temporary Judge or Judge Pro Tem!

This vehicle has 2ll the advaniages hereinabove set
forth that relate to General Orders of Reference. In
addltion, the following advantages, the first practical
and the second psychological, exist under this latter

~ procedure, .

1 Findiags can be walved and the Temporary Judge
or Judge Pro Tem signs the judgment himsel!. (Under
» Genersl Order of Reference, findings eannot be wiaived,
as the jndgment thereunder Is signed and -entered by
the presiding judge based solely upon such findings.}

2 To a layman, the title “referee” connotes & pugilistic
rather than a Jegalistic officer.

Pragmatically speaking, it would seem more Bppro-
priate to allow counsel to stipulate to a referes or Tems
porary Jodge or Judgs Pro Tem from a panel available

~to them, rather than to fecl required to opt for one or
two particular retired judges. In this connection, a panel
of available retived judges is on file with our Master
Calender (Department 1), snd with each supervising

judge of each District Superior Court in Los Angeles

County.
—3teven S, Welsman
Judge of the Superior Court (Retired)

FOOTNOTLS

3. Sutitley sbblard threuch the wurtnr of Arold R Peua, Civll Courte
Cou rtiaater of \he Las Angrtis Couniy Sumarier Court

3. CCP. RitaH

1 CCGP. gLt

L CCPr. fHu

s CCF. fois .
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Report on ABTL Seminar:
“Discovery”

Tw Sixth Annual ABTL

Seminar on the subject of "Discovery” reached rew
heights in the continuing success of ABTL Seminars
Amid perfect lale October weather and the beauly of the
Santa Barbara Blitmore, a record seminar attendance
of 86 registrants, accompanled by wives and guests, had
an enjoyable and instructional weekend

The first seminar panel, on Friday aflernoon, addressed
the twin topics of “Formulating a Discovery Stralegy”
and "Means of Discovery Other Than Depositions™ These

opei NI e o .
of Shepfm Muliin, Bkt & Hanupten, Melvn B
Fliegel of Schwariz, Albuier & Lrotsman aul Bay Fisher
of Tuttle & Tavtor. On Saturday morning, "Opposing,
Limiting gnd Compelling Discovery™ und “Denasitinns”
were the subjects. The Saturday panel included Judge
Mariana Plaelzer of the LUnited States District Court for
the Centra] District of California. who described Lhe
history of recent eorts to change the scope of discovery
permitted by Rule 26 F.R.C.P.; William W, Vaaghn of
O'Melveny & Myers and Richard C. Field of Adams,
Duque & Hazeltine, On Sunday, “Organizing the Fruits
of Discovery” and “Introduction of Discovered Evidence”
were covered, The pane] included Judme Pobert Well of
the Los Angeles County Superior Court, Pater Tali of
Munger, Tolles & Rickershauser and Richard D, Fybel of
Nossaman, Krueger & Marsh,

All panels were of exceptional quality, both in the in-
teresting and often entertaining presentations of their
material and the careful preplanning among speakers to
avoid repetition, The Assoclation [s deeply apprecistive
of their contributions.

Registrants at the program also received written pro-
gram materials comprising a hard cover, three.ring bind.
er containing 2 six chapter, 172-page exposilion of rthe
principal areas of discovery, The chapters were prep@d
by the 1979 Seminar Committee as follows: Robertsl.
White of O'Malveny & Myers, “Formulating a Discosy
Strategy”; Ronald P, Kaplan of Sheppard, Mullin, Righ-
ter & Hampton, “Means of Discovery Other Than D@o-
sitions"”; Robert A, Schlacter of Schwartz, Alschuler
Grossman, "Opposing, Limiting and Compelling Dis.
covery”: Thomas J. Weiss of Nossaman, Kruegerud
Marsh, “Depositions on Oral Examinalion™; Gam'QA.
Clark of Fulwider, Pation, Rieber, Lee & Ulacht, "Orpin-
{zing the Fruits of Discovery™; and Martha G, Banhidr.
man of Adams, Dugue & Hazeltine, “Introduction_of
Discoversd Evidence The Seminar was organizedZby
the Chairman of the 1379 Seminar Committee, Laurghce
H. Pretty of Fulwider, Patton, Rieber, Le¢ & UtechtZ

Scelal eventy at the seminar included a Friday ngsht
wine and cheese party at the Coral Casino Club ogbr-
Jooking the ocean and a Saturday night cocktail receptibn
and banquet at which the President of the Associatign,
Loren R. Rothschild of Fogel, Julber, Reinhardt, Rgth.
athild & Feldman, welcomed the attendees ang honoried
the spenkers. =~
~Laurence H, P::‘;

.
..
> * .
Contrtbulors to this Issue:
Judpe Richard Schauer Iy Presiding Judge of the Los
Angeles County Superior Couvit, !

Judpe Steven S, Weisran, ntired Loz Anxelea County
Superior Court Judge, Iy presently sctag as an arbitrator,
referee, specisl master, Judpe Pro Tem snd in similer
capatities, )

Eddy 8. Felduar, an stioeney in Lov Angeley, scia 03 30
srbitrator énd senved a3y a consultant en small elaims
stbitration te the SEC in 1077-78.

Laren R, Rothachild Iv & pzriner In the firm of Feopel
Julber, Reinhardt, Rothychild & Feldman,

Laurence M. Pretiy is x pxrlner' In the Arm of Fulwider,
Pauon, Rieber, Lee & Uteche

-
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SENATE COMMITTEE ON JUDICIARY 1981-82 Regular Session

AB 3657 (Rosenthal)

As amended May 10

Code of Civil Proaocedure
MRR

e i i A

REFEREES
CONTRACTUAL, AGREEMENTS

HISTORY
Source: State Bar of California
Prior Legislation: None
Support: Unknown
Opposition: No Known

Assembly floor vote: Ayes 71 - Noes 0.

KEY ISSUE

IF THE COURT FINDS THAT A REFERENCE AGREEMENT EXISTS
BETWEEN PARTIES TO A WRITTEN CONTRACT OR LEASE, SHOQULD

THE COURT BE EMPOWERED TO ORDER A REFERENCE UPON THE
MOTION OF A PARTY?

PURPOSE

Existing law provides that, upon consent of the
parties to civil litigation, a court may appoint a
general referee to try any or all issues in an action
and to report a finding and judgment or to ascertain a
fact necessary to enable the court to determine an
action or proceeding. In addition when the parties do
not consent, the court may, upon the application of
any party or its own motion, direct a reference in -
specified circumstances.

(Morxe)
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AB 3657 (Rosenthal) A
Page 2 B
3
This bill would provide that the court could also 6
order a reference upon the motion of a party to a 5
written contract or lease that provided that any 7
controversy arising from its terms would be heard by
reference,
The purpose of this bill is to aid courts in enforcing
reference agreements.
N~
COMMENT §
)
1. Definition of "reference" 3
o
In law "reference" is the act of sending a cause 2
pending in court to a referee for her examination
and decision.
2. No present procedure to compel reference

According to the bill's source, the current court
congestion, especially in Los Angeles, has made
the use of referees a far more attractive remedy
than it previously had been. '"The use of a
referee in complex business or real property
matters has, in some cases, become almost
essential due to the complexity of some of these
matters and the time required to bring them to
trial."

The source, therefore, argues that the court
should be empowered to compel a reference if one
party unilaterally decides not to abide by a prior s
reference agreement.

’:::I LEGISLATIVE INTENT SERVICE

Under existing law the court is not able to do so

because of the requirement that the parties to an
action must, in most cases, consent to the
reference before it may be ordered.

hkhkhdkkhkdh



CONSENT

SENATE | Bi11 No.: AB 3657 Amended: 5-10-82
DEMOCRATIC CAUCUS Author: Rosenthal (D)

Vote Required: Majority

SENATOR PAUL B. CARPENT
ENTER Assembly Floor Vote: 71 -0

Chairman
SUBJECT : Actions: reférenée
POLICY COMMITTEE: Judiciary

AYES: (7) Doo1itt1e,-Petris, Robbins, Sieroty, Watson, Davis, Rains
NOES: (D) |

SUMMARY OF LEGISLATION:

Existing law provides that, upon consent of the parties to civil litigation, a
court may appoint a general referee to try any or all issues in an action and to
report a finding and judgment or to ascertain a fact necessary to enable the court
to determine an action or proceeding. In addition, when the parties do not con-
sent, the court may, upon the application of any party or its own motion, direct a
reference in specified circumstances.

This bill would provide that the court could also order a reference upon the mo-
tion of a party to a written contract or lease that provided that any controversy
arising from its terms would be heard by reference.

FISCAL EFFECT: No state cost

PROPONENTS:
State Bar of California (sponsor)

OPPONENTS:

ARGUMENTS IN SUPPORT:

According to the bili's source, the current court congestion, especially in Los
Angeles, has made the use of referees a far more attractive remedy than it pre-
viously had been. "The use of a referee in complex business or real property mat-
ters has, in some cases, become almost essential due to the complexity of some of
these matters and the time required to bring them to trial." : :

The source, therefore, argues that the court should be empowered to compel a refer-
ence if one party unilaterally decides not to abide by a prior reference agreement.

CONTINUED

LIS-6
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AB 3657
Page 2

ARGUMENTS IN SUPPORT, Continued:

Under existing law the court is not able to do so because of the requirement that
the parties to an action must, in most cases, consent to the reference before it
may be ordered. '

Assembly Bill 3857—An act to amend Section 638 of the Code of
Civil Procedure, relating to actions. o
Bill read third time.

_ . Roll Call ,
The roll was called and the bill was passed by the following vote:
AYES (35)—Senators Alquist, Ayala, Beverly, Boatwright,

Campbell, Carpenter, Craven, Davis, Dills, Doolittle, Ellis, Foran,
Marz Garcia, Greene, Johnson, Keene, Marks, Mello, Mills, Montoya,
Nielsen, O’Keefe, Petris,. Presley, Rains, Richardson, Robbins,
Roberti, Schmitz, Seymour, Sieroty, Speraw, Stiern, Vuich, and
Watson. - R o .

NOES (0)—None. = . . )

Bill ordered transmitted to the Assembly.

& AE & R | p0. 10057

LLE:ga 6-23-82

[ )

94/ |LEGISLATIVE INTENT SERVICE

(800) 666-1917

LX) o
L]
ape?



SENATE REPUBLICAN CAUCUS
SENATOR KENNETH L. MADDY, Chairman

POSITIONS:
SOURCE ; State Bar BILL NUMBER: AB 3657
AUTHOR: Rosenthal
AMENDED COPY:5-10-82
MAJORITY VOTE
CONSENT CAT.ENDAR
Committee Votes: Senate Floor Vote:
OHFITTEE: JUDICIARY
LU WO.:
4"24‘ "g
TRRTORST & i [N
poolitile s
TesTey
obbins
obérti
ieroty
T T ~
a1ns (Chairman)|ge” Por)
)
©
Py ©
TAL: WAV /A 8
Assembly Floor Vote: 71-0, Pg. 13229 (5-13-87%8
DIGEST
i
@)
1 This bill, in cases where the court finds that a reference agreement E
2 exists between parties to a written contract or lease, provides w
3 that a court may order a reference upon the motion of a party. 2
L pa
5 FISCAL EFFECT: =
6 Appropriation: No. Fiscal Committee: No. Local: No. =
7 >
8 COMMENTS: =
9 Existing law provides that, upon consent of the parties to civil 7
10 litigation a court may app01nt a general referee to try any or O
11 all issues in an action and to report a finding and judgment or W
12 to ascertain a fact necessary to enable the court to determine an
13 action or proceeding. In addition when the parties do not consent, S}‘
14 the court may, upon the application of any party of its own motlon, J;-
15 direct a reference in specified circumstances. -.l:
16 e

17 This bill would provide that the court could also order a reference
18 upon the motion of a party to a written contract or lease that

19 provided that any controversy arising from its terms would be heard
20 by reference.

22 According to the bill's source, the current court congestion,

23 especlally in Los Angeles, has made the use of referees a far more

24 attractive remedy than it previously had been. "The use of a

25 referee in complex business or real property matters has, in some

26 cases, become almost essential due to the complexity of some of these
27 matters and the time required to bring them to trial."

31 LIS-7 -MORE -
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ANALYSIS CONTINUED: - PAGE: 2 BILL NUMBER:  aAp 3g57

The source, therefore, argues that the court should be empowered to
compel a reference if one party unilaterally decides not to abide
by a prior reference agreement.

Under existing law the court is not able to do so because of the

requirement that the parties to an action must, in most cases,
consent to the reference before it may be ordered.

6-23-82/nf

(800) 666-1917
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STATEMENT AB 3657 - REFERENCE AGREEMENTS

The purpose of this bill is to aid courts in enforcing
reference agreements.

Existing law provides that, upon consent of the parties
to civil litigation, a court may appoint a general referee to try
any or all issues in an action and to report a finding and judgment
or to ascertain a fact necessary to enable the court to determine an
action or proceediﬁg. In addition when the parties do not consent,
the court may, upon the application of any party or its own motion,
direct a reference in specified circumstances.

.This bill would provide that the court could also order a
reference upon the motion of a party to a written contract or lease
that provided that any controversy arising from its terms would be
heard by reference.

The bill is sponsored by the State Bar of California.

Mr. Peter Jensen is here to answer any questions you may have.

LIS-8
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EXECUTIVE BOARD
1981-1982

Hon. Earl J. Cantos
President
Hon, Gilbert Harelson
Vice President
Hon. Thomas M. Jenkins
Vice President
Hon. Roy L. Wonder
Secretary-Treasurer
Hon, William R, Bailey, Jr.
Hon. Jay R, Ballantyne
Hon. George A, Brown
Hon, Richard P, Byrne
Hon. Marie Bertillion Collins
Hon. Robert J. Cooney
Hon. Brian D. Crahan
Hon. George M, Dell
Hon. Allen P. Fields
Hon. Ronald M., George
Hon. Margaret J, Kemp
Hon. James E, Kleaver
Hon. Xenophon F. Lang
Hon. Fred W, Marler, Ir.
Hon. Steven R, McNelis
Hon. J. Barton Phelps
Hon. G. Tom Thompson
Hon, James K, Turner

Sue U. Malone
Executive Director

CALIFORNIA JUDGES ASSOCIATION

Fox Plaza, Suite 416 - 1390 Market Sireet « San Francisco, California 94102 « (415) 552-7660

June 22, 1982

Hon. Herschel Rosenthal
Assemblyman

State Capitol, Room 5156
Sacramento, CA 95814

Dear Assemblyman Rosenthal:

I am writing on behalf of the California Judges
Association to express our support for AB 3657

dealing with the ability of parties to write into
contracts and leases that disputes would be settled

by reference. As you know, parties now can stipulate
to arbitration. This bill would give added

flexibility by allowing a stipulation to trials by
reference. We believe adoption of this provision would
be helpful to the parties and to already overburdened
courts.

Sincerely,

Sue U. Malone
Executive Director

SUM:gk

cc: Members, Senate Judiciary Committee
Hon. Earl J. Cantos

(800) 666-1917
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MARTIN, BARKER & CROSKEY /(/‘7?/

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

WILLIAM L, KUMLER

IVOR F. THOMAS
»
H. WALTER CROSKEY TWO CENTURY RPLAZA OF COUNSEL

STEPHEN C. KLAUSEN

LOS ANGELES LAWYERS

2049 CENTURY PARK EAST SUITE 3100 LAURENCE B. MARTIN (1900-1979]

MODESTO LOS ANGELES, CALIFORNIA 90067
MODESTO OFFICE
3340 TULLY ROAD - SWITE A
MODESTO, CALIFORNIA 95350
(209} 521-9521

LAURENCE H., MARTIN®® {213) 277-0200
H. E. BARKER, JR.""

MICHAEL G. LOEFFLER®"

CARL O. WAGGONER"*

THOMAS J. QUINLAN June 23, 1982

RUSSELL A. NEWMAN

*A PROFESSIONAL CORPORATION
S*MEMBERS OF A PROFESSIONAL CORFPORATION

The Honorable Omer L. Rains
Chairman, Senate Judiciary Committee
State Capitol

Sacramento, California 95814

Re: Assembly Bill 3657
\f'

(800) 666-1917

Dear Senator Rains:

on behalf of the Trial Lawyers Section of the Los
Angeles County Baq/AssoQ&ation, I am writj _advise you
that the Sectioq:fggfgiﬁf the passage of AB 3657.",

The Section strongly supports this proposed
legislation. The Section believes that this is a very
substantial and constructive idea, which, in the long run,
may have a significant beneficial impact on court
congestion. Although the so-called "rent-a-judge" system
which has sprung up under Code of Civil Procedure Section
638, et seqg., has proved somewhat controversial, all those
who have come in contact with this process are satisfied
that it is a valuable and functional method to resolve
complicated and expensive litigation matters.

/ LEGISLATIVE INTENT SERVICE
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The one drawback which the "reference" procedure now |‘.::
has is that it depends for its viability on the Yot

stipulation and consent of all parties. The willingness
of parties to give that consent may well be substantially
greater prior to the existence of a dispute than after it
has arisen. Therefore, to permit parties to include in
their contracts a binding obligation to submit the matter
to an appointed referee would seem to be a salutory
proposal indeed. Provided that such contractual
commitments are given the judicial support which has been
provided to the arbitration procedures under Code of Civil




The Honorable Omer L. Rains
June 23, 1982
Page 2

Procedure Sections 1281, et seq., this proposal could
become an important and valuable part of the litigation
process.

Your Committee's consideration of the views of the
Trial Lawyers Section of the Los Angeles County Bar
Association is very much appreciated.

H. Walter Croskey, Chair
Legislative Review Committee

Trial Lawyers Section of the
Los Angeles County Bar Association

HWC:1ly

cc: The Honorable Herschel Rosenthal
Assemblyman, 45th Assembly District
Richard M. Coleman, Esgquire
President, Los Angeles County
Bar Association
Robert G. Overby, Esquire
Chairman, Executive Committee
of the Trial Lawyers Section,
Los Angeles County Bar Association
Richard H. Chernick, Esquire
Vice Chairman, Executive Committee
of the Trial Lawyers Section, '
Los Angeles County Bar Assouciation
Georgia Franklin, Esquire
Executive Director, Los Angeles
County Bar Association

(800) 666-1917
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ENROLLED BlLL MEMORANDUM TO GCVERNOR

DATE 7-6-82

BILL NO. AB 3657

AUTHOR Rosenthal

Yote—Senate Unanimous
Ayes— 35
Noes— O
Vote—Assembly Unanimous

Ayes— 71

Noes—

AB 3657 - Rosenthal Existing law provides that, upon consent of the
parties to civil litigation, a court may app01nt
a general referee to try any or all issues in an
action and to report a finding and judgment or
to ascertain a fact necessary to enable the court
to determine an action or proceeding. In addition,
when the parties do not consent, the court may,
upon the application of any party or its own
motion, direct a reference in specified
circumstances.
This bill would provide that the court could also
order a reference upon the motion of a party to
a written contract or lease that prov1ded that
any controversy arising from its terms would be
heard by reference.

SPONSOR

State Bar

SUPPORT

Legal Affairs Unit
OPPOSITION

No known opposition

FISCAL IMPACT

None

Recommendation

APPROVE

b ety e T G A g i e e g T TR S St 2
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' SZWEN A KUNS
RAY H. WHITAKER
CHiEF DEPUTINS

JERRY L BaABSETY
KENT L. DECHAMBEAU
STANLEY M., LOURMORE
EbwaAND K. PURCELL
JOHN T. STUDEBAXER

JOUN CORIZINE
ROBERY CULLEN DUFFY
ROBERT D. GRONXE

SHERWIN C. MACKENZIE, JA.

ANN M. MACKEY
TRACY O. POWELL I
RUSSELL L SPARULING
JIMMIE WING
PRINCIPAL DEPUTIES

3021 Stave CapPiToL
SACRAMENTO P5814
(918) 445-3057

8011 STATE BUILDING
107 SOUTW BROADWAY
LOS ANGELES 90012

R13) 620-2550
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Pegislative Coumsel
of (alifornia

BION M. GREGORY

Sacramento, California
July 2, 1982

Honorable Edmund G. Brown Jr.

GERALD ROB3 ADAMS
Davip D ALves
MarYIN L. ANDERBON
PAUL ANTILLA
Cramies C. Asaill
JAMES L. ABHFORD
SranoN G. UIRENBAUM
Enggn J. DUXKTON
HENRY J, CONTRERAS
BEN E. DALE
CUNTON J. DEWITTY
C. Davip DICKERBON
KATHAYN E. DONOVAN
FRANCES 5, DORBIN
LAWWENGCE H. FEIN
SHARON R. FISHER
JOHN FOSSETTE
MARVEY J. FOSTER
CULAY FULLER

ALviN D. GRESS
JOYCE €. HEE
THOMAS R. HEVER
JACx 1. HORTON
SANDAA HUGHES
MICRAEL J. KERSTEN
L. DOUGLAS KINNEY
VICTOR KOZIELSKI
ROWULO |, LOPEZ
JAMES A. MARSALA
ROBERY G. MILLER
Joxn A. MOGER
VERNE L. OLIVER
EUGENE L. PAINE
MARGUERITE ROTH
JERmY J. RuZ
MICHAEL 3. SALERNO
MARY SHAW
WiLLiAm K. STARK
MARK FRANKUN TERRY
JEFF THOM

RICHARD B. WEISBERG
DAMEL A. WEITZMAN
THOMAS D. WHELAN
CHmSTOPHER ZIRKLE

Governor of California DEFUTIES
Sacramento,

Assembly Bill Wo. 3657
Dear Governor Brown:

Pursuant to your request we have reviewed the
above-numbered bill authored by Assemblyman Rosenthal-
and, in our opinion, the title and form are sufficient and
the bill, if chaptered, will be constitutional. The digest

on the printed-bill as adopted correctly reflects the

of this office.

JTS:AB

Very truly yours,

Bion M. Gregory
Legislative Counsel

Vv Lews

0

¢

[ ]
[ 1]
L)

Ty T Sl Hn

John T. Studebaker
Principal Deputy

Two copies Lo Honorable Herschel Rosenthal .
pursuant to Joint Rule 34.

PE-
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ENROLLED BILL REPORT

AGERTY . BiILL NUMBER

GOVERNOR'S OFFICE e are

DEPARTMENT, BOARD OR COMMIBSION AUTHOR =7
LEGAL AFFAIRS Rosenthal

Existing law permits the court, upon consent of the parties, to
appoint a general referee to try any or all issues or make specific
findings of fact. oo T

This bill, sponsored by the State Bar, now also recognizes refer-
ence agreements in private contracts. According to the State Bar,
.in some counties such as Los Angeles judicial delays have become

such a problem that commercial contracts are increasinglyincluding
clauses agreeing to submit disputes arising under the contract to

judicial referees for resoltuion. There is no opposition to the bill.

[}

(800) 666-1917

-0/ LEGISLATIVE INTENT SERVICE
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RECOMMENDATION:

SIGN F%M/’& 9; -

ANALYST DATE LEGAL ARXAIRS SECRETARY ‘; DATE
1

Allen Sumner 7/6/82 BWon §. Georg :E/
. 65‘9
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E STATE BAR OF.CALIFORNIA

Office of the Legislative Representative
1210 K STREET v SACRAMENTO, CALIFORNIA 95814
TELEPHONE (916) 444-2762

July 6, 1982

The Honcrable Edmund G. Brown, Jr.
Govarrer, State of California
State Capitol

Sacramento, CA 95814

Dear Governcr Brown:
RE: Assembly Bill 3657 (Rosenthal)

On behalf of the State Bar of California, I request that
you sign into law Assembly Bill 3657 (Rosenthal) which

hes recently been sent to you for your consideration. This
proposed change in the law intended to aid courts in the
enforcement of reference agreements is part of the Bar's
current Legislative Program at the suggestion of the

Bar's Committee on the Administration of Justice.

Current court conjestion, particularly in the Los Angeles
area, has made the use of referees under Section 638(1)

of the Code of Civil Procedure a far more attractive remedy
than in the past. The use of referees in complex business
or real property matters has, in some cases, become almost
essential.

Under current law, a reference may be ordered upon the

~agreement of the parties. Recently, the question has
zricsen as to whether or not the parties may, prior to a
dispute, agree that any dispute that should arise will be
submitted to a referee.. .While the parties_can obviously
so agree, there is no procedure for compelling such a
reference if one party unilaterally decides not to abide
by the agreement. Assembly Bill 3657 would provide in
this situation that the court may order such a reference
upon the motion of one of the parties.

Again, the Bar believes that this proposal is worthy of
your approval.

Sincerely,

| )\;)_/\/\_h-..&&/ Gana~
Terrance Flanigan .
Legislative Representative

TF :ur

(800) 666-1917
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CALIFORNIA LEGISLATURE

1981-82 REGULAR SESSION
1981-82 FIRST EXTRAORDINARY SESSION

SUMMARY DIGEST

of

Statutes Enacted and Resolutions (including Proposed
Constitutional Amendments) Adopted in 1982

and

1979-1982 Statutory Record

DARRYL R. WHITE JAMES D. DRISCOLL
Secrefary of the Senate Chief Clerk of the Assembly

Compiled by
BION M. GREGORY

Legislative Counsel

LIS-10

(800) 666-1917
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152 : 1982 SUMMARY DIGEST

services if, without good cause, the employee fails to report for duty at the beginning
of the school year after having notified the board of his or her mntention to remain in
the service of the district, as specified This bill would specify that this provision is
applicable only to employees who were on leave of absence for 20 or more consecutive
working days after April 30th of the previous school year.

Ch. 435 (AB 3545) Harris. Public contracts: relief of bidders.

The Government Code presently contains provisions relating to the relief of bidders
on public contracts.

This bill would transfer those provisions to the Public Contract Code.

Ch. 436 (AB 3432) Frazee. Local agency formation commissions

Existing law requires a county board of supervisors to provide the amount of funds
for the use of a local agency formation commission as the commussion estimates are
required for necessary quarters, equipment, supplies, and the usval and necessary oper-
ating expenses incurred by the commission.

This bill would, instead, require the board of supervisors to provide for the use of the
comumnission an amount which is not less than one of the following: (1) the amount fixed
by the commission; (2) the amount provided during the previous fiscal year, increased
by the same percentage as the increase in the county’s revenue limit; or (3) the amount
calculated in (2) plus any additional amount deemed necessary by the board of supervi-
sors.

Ch. 437 (AB 3599) Tucker. State Board of Optometry.

Existing law provides that members of the State Board of Optometry, except the
public members, are to be registered optometrists and actually engaged in the practice
of optometry and prohibits any person who is, among other things, a member of the
faculty of any schaool of optometry from bemng a member of the State Board of Optome-

try.

This bill would provide that members of the board, except the public members, may
be either practicing optometrnists or faculty members of a school of optometry and would
provide that no more than 2 faculty members shall be on the board at any one time.

Ch. 438 (AB 3641) Bane. Search warrants

Existing law prowides, with specified exceptions, the grounds and conditions upon
which a search warrant may issue.

This bill would provide another ground upon which a search warrant may issue; that
the property or things to be seized consist of evidence which tends to show that sexual
exploitation of a child, as defined, has occurred or 1s occurring.

Ch. 439 (AB 3630) Sher. Restrainung orders.

Restraining orders entered after notice and hearing pursuant to the Uniform Parent-
age Act, generally speaking, may remain in effect only up to 90 days.

This bill would provide that restraining orders entered after notice and hearing pursu-
ant to the Uniform Parentage Act may remain in effect up to 1 year, as specified

It also would make clarifying changes.

Ch. 440 (AB 3657) Rosenthal. Actons: reference

Existing law provides, upon agreement of the parties and the order of the court, for
the trial of any or all issues in an action or proceeding, or the ascertainment of a fact
necessary to enable the court to determine an action or proceeding, by reference

This bill would provide that the court may order such a reference upon the motion
of a party to a wnitten contract or lease which provides that any controversy arising
therefrom will be heard by a reference if the court finds a reference agreement exists
between the parties.

Ch. 441 (AB 3674) Nolan. Grand juries: experts.
Existing law authorizes a grand jury to employ 1 or more experts to assist in specified
mvestigations and reports, at an agreed compensation, to be first approved by the court.
This bill would expand that prowision to authorize the employment of 1 or more
experts to assist in investigations and reports regarding redevelopment agencies
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