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S.C. Case No. S179115

Dear Honorable Justices:

SUPPLEMENTAL LETTER BRIEF

Defendant/Petitioner Hamilten Meats & Provisions, Inc. provides the following
supplemental letter brief in response to this Court’s April 20, 2011 order.

I
INTRODUCTION

Regardless which procedure is ultimately determined to be the most efficient and
workable in determining past medical expenses awards, no plaintiff should ever be permitted to
recover more than the actual amount paid or remain owing to medical providers. Notably, the
post-trial procedure employed in the instant case was reasonable and fair. The post-trial
“Hanif” motion satisfied due process and allowed each side to present multiple bricfs, evidence,
and oral arguments over the course of multiple hearings prior to the final decision by the trial
judge. Neither side can complain of insufficient opportunity to present all relevant material to
the trial court before its ruling. S

However, Defendant is not married to the post -trial motion procedure. A pre-trial
determination (or even trial-concurrent method) procedure outside the jury presence could also
be employed to determine true past medical expenses. Indeed, Defendant initially sought to
determine plaintiff's actual past medical expenses before trial via its in limine motion to exclude
the gross medical bills from trial, which bills failed to account for negotiated rates between
plaintiff's medical providers and her medical insurer. (1 AA:-73-107.) Inresponse, the trial -
court announced it would defer the decision until after trial, when the court would examine the
gross bills and the actual payments made by the insurer in full satisfaction of the bills. (1 RT
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67:13-16.) The post-trial procedure was selected by the trial court in this action only in
response to the application by Defendant to have the matter determined before trial.

To be clear, neither party was aggrieved by the post-trial procedure followed by
the trial court in reaching its correct decision. The method is supported by California precedent
and statutory authority. However, Defendant recognizes that a post-trial procedure may lead to
unnecessary duplication of evidence, effort, and risk the artificial inflation of non-economic
damages awards by juries. In other words, although successful and legally sustainable here,
prospective cases should be encouraged to follow a pre-trial procedure that excludes the gross,
overstated medical bills from evidence in the first place.

1L
POST-TRIAL DETERMINATION OF TRUE MEDICAL CHARGES IS PERMITTED

-Hanif'v. Housing Authority (1988) 200 Cal.App.3d 635 laid the foundation for a
post-trial reduction (albeit by the appellate court) of a medical specials award that exceeded the
actual amount expended or incurred for past medical treatment. In Nishihama v. City and
County of San Francisco (2001) 93-Cal.App.4th 298, the full medical bills were also submitted
at trial. However, the appellate court determined the plaintiff was not permitted to recover past
medical expenses above those which her insurer had paid to satisfy the bills. The appellate
court simply conducted a post-trial modification, rather than re-trial or other method, to "reduce
the amount awarded as costs for medical care.” Id. at 309.

, Although the appellate court 51mply "modified]" the past medical expenses award
post-trlal the Nishihama decision focused more closely on the whether introduction of the gross
medical bills at trial was prejudicial to the defendant. In finding no prejudice, the Nishihama
court concluded remand to the trial court was unnecessary. Id. at 309. The same is true here.
In sum, a post-trial, appellate modification was conducted in Nishihama, but not declared as the
singular method for determining the proper past medical specials.

The case of Greer v. Buzgheia (2006) 141 Cal.App.4th 1150 confirmed in
principle a trial court may also conduct post-trial modifications to a past medical specials
award. In Greer, the trial court denied a motion in limine to preclude submission of the gross
medical bills, but “made it clear that if the jury rendered an award that was excessive under [the
principles of| Hanif/Nishihama, it would consider a post-trial motion to reduce the recovery.”
Id. at 1157 (emphasis added). The appellate court COI’ILIUdCd “the [trial] court’s ruling was
correct.” Id.
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In addition to affirming the substantive holdings of Hanif and Nishihama, the
Greer court impliedly affirmed the trial court’s authority and stated intent to hold a post-trial
motion to reduce the verdict in accordance with those cases. Id.

The more recent case of Olsen v. Reid (2008) 164 Cal.App.4th 200 also
acknowledged a post-trial motion hearing in the trial court may be used to determine the true,
- actual medical bills recoverable by a plaintiff:

If the proper application of the collateral source

rule includes reducing a verdict to the amount actually
paid or incurred by the plaintiff or a collateral source
such as a health plan, a hearing is necessary and
appropriate to determine the correct amount. ...

The propriety of such a hearing is not a separate issue.

If such a hearing is to be held, the trial court has the
statutory authority under Evidence Code sections 320
(order of proof) and 402 (procedure for determining
evidentiary matters.

Id. at 217-218 (emphasis added).) -

Under the foregoing authority (except Olsen, which was decided later), the post-
trial procedure in this action included more than 12 weeks’ notice (from filing to hearing date)
for plaintiff Howell to oppose the Hanif motion, the acceptance and review of exhaustive
briefing from the parties, and lengthy oral argument. (1 AA 211; SRT 253:23-28; 8RT 270-
335.) After the Hanif motion was decided, Howell filed a motion for reconsideration,
“supplemental briefing” and evidence to the trial court. (3AA 571-590; 604-617.) Howell was
represented by several attorneys who provided all post-trial materials to the trial court.
Howell’s specially retained counsel on the Hanif issue after trial, John Rice, told the trial court:
“I think the court has approached this whole issue in a very rational way...” (6RT 259:25-
260.)

Like Nishihama, the post-trial procedure followed in this action does not require
remand. The briefing, hearings, and lengthy oral arguments entertained by the trial court
permitted sufficient evidence on the issue for the court to render a ruling in conformity with the
accepted principles of Hanif and Nishihama. The trial court procedure followed in this action
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may be considered a model for future personal injury actions in which the gross medical bills
are well in excess of the actual amounts paid in satisfaction of same.

III.
GOVERNMENT CODE §985 ALSO PROVIDES GUIDANCE

The legislative branch has also provided a template for a post-trial procedure to
reduce past medical specials awards. In 1987, the Legislature enacted Government Code §985,
which modifies application of the collateral source rule in regard to government entity
defendants. This statute demonstrates that in those cases involving an exception to the
collateral source rule in relation to past medical expenses, a post-trial hearing may be held to
determine setoff adjustments against the public entity’s share of the verdict. Id.

The statute provides a public entity defendant may "by a motion....request a
posttrial hearing for a reduction of the judgment against the defendant public entity for
collateral source payments paid or obligated to be paid for services or benefits that were
provided prior to the commencement of trial." Id., Subdivision (b). Such post-trial motion does
not occur "until after the determination of any motions for a new trial, for [JNOV], for remitter,
[or for] additur...." Gov. Code § 985(b). Thus, the trial court is permitted time to receive and
consider ev1dence similar to a Hamf/sthzhama correction. The method does not include an
entirely new trial. A simple post-trial motion may be permitted, at the option of the defendant.
The necessary evidence of medical bills and records of payments by insurers could be obtained
and exchanged during the usual course of discovery.

Public entity defendants may avail themselves of this post-trial procedure to
adJust past medical expenses awards. The procedure followed in the instant action was very
similar and illustrates one example of the method which may be applied to prospective cases.

_ IV.
ALTERNATIVELY GROSS OR “LIST” RATE AMOUNTS NEVER OWED OR PAID
TO MEDICAL PROVIDERS SHOULD BE BARRED

, Given the primary thrust of Defendant's position that "virtual" or phantom
medlcal charges do not constitute recoverable, compensatory damages, evidence of these
amounts should never be admitted into evidence in the first place. The measure of medical
expense damages is sometimes referred to as the “reasonable value” or “reasonable cost” of the
medical services provided. See, CACI No. 3903A (2010). ‘“’Reasonable value’ is a term of
limitation, not aggrandizement.” Hanif, supra, 200 Cal.App.3d at 641. Here, the reasonable
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value of the plaintiff’s medical care and the amount negotiated between the healthcare providers
and plaintiff’s insurer are one and the same.

Specific admissibility of the phantom charges (those above and beyond what is
~ultimately paid or owed to satisfy the gross charges) was not directly addressed by the Hanif
court. Although the substance of the law was established (i.e., a plaintiff may not recover as
economic damages medical expenses not paid and never to be paid), the precise method trial
courts were to follow to determine the final value was not dictated. Hanif, supra, 200
Cal.App.3d 635, 639-641.

Nishihama did discuss the admissibility issue, but from the perspective of whether
prejudice occurred. The plaintiff presented evidence of about $17,000 in medical bills for
which the medical provider accepted $3,600 as payment in full from an insurer. Nishihama
held that plaintiff could not recover more than the $3,600 paid by the insurer for the medical
services. Nishihama, supra, 93 Cal. App 4th 298, 309.

On the issue of adm1551b111ty of the full, gross medical bills, Nishihama focused
on whether such introduction constituted prejudicial error. /d. The defendant there argued the
gross medical bills were prejudicial because they might have led the jury to believe plaintiff’s
injuries were greater than they actually were. Nishihama rejected that argument and held the
gross or “list” price rate was no less probative of the extent of injury than a reduced, actually-
paid rate. Id. Therefore, Nishihama never directly addressed admissibility, but rather,
prejudice. It does not stand for the proposition that the gross, non-negotiated rates for medical
services must be admitted at trial.

Greer v. Buzgheia, supra, 141 Cal. App.4™ at 1157 took the issue a step further
and 1ssued a rule that medical bills and rates are admissible within the court’s discretion. On
the substantive issue, Greer agreed with Hanif and Nishihama that the amounts above and
beyond what an insurer paid for satisfaction of the “bills” are not evidence of the actual amount
of past medical expenses. Id. The court then suggested, however, that gross, non-negotiated
medical bills were relevant at trial because they may “give[] the jury a more complete picture of
the extent of a plaintiff’s injuries.” Id. Deeper analysis of this conclusion reveals its weakness
and, in turn, the error in admitting gross medical bills in the first place.

For example; one who is killed instantly may have minimal medical bills, if any.
On the other hand, one may incur very minor soft tissue injuries but the circumstances of an
accident commonly leads emergency medical providers to conduct multiple scans and other
expensive tests to ensure the absence of potential serious conditions. Some relatively minor



May 4, 2011
Page 6

conditions may be very hard to diagnose and entail extensive and expensive testing. Charges
for medical procedures also vary from location to location, even within close proximity. What
these examples demonstrate is there no logical connection between the medical charges
(including gross charges) and compensation for non-economic injuries.

The exclusion of non-negotiated medical charges from trial avoids the potential
duplication of evidence after conclusion of trial and delay of final judgments. Perhaps most
importantly, admission of such evidence to the jury may unfairly inflate non-economic damage
awards by juries, whether consciously or not. Trial courts may exclude irrelevant evidence
under Evidence Code § 352 from the outset. This authority should be exercised with respect to
the non-negotiated, gross medical bills to reduce the chance of prejudicing personal injury
defendants and misguiding juries in formulating general damage awards.

The procedures by which trial judges may consider the actual, final medical
charges recoverable by plaintiffs are varied, whether by in limine motion or other motions to
exclude brought earlier before trial. Disclosure of medical bills and evidence of the actual
amounts paid by health insurers should be permitted during the normal course of discovery as
relevant material. Code of Civil Procedure §2017.010. Full disclosure and presentation of such
material to the trial court, which can then weed out the excess charges that were never collected
or paid, will ultimately lead to the accurate determination of past medical expense damage
awards.

It should take little court time to establish the amount that a healthcare provider
accepted from a healthcare insurer as payment in full for a plaintiff’s medical services. Itis a
documented fact that should rarely be disputed and reasonable attorneys would be able to
stipulate to the amount in most cases. In the unusual cases where the parties dispute the
amount, the parties may agree to have the question decided by the court.

In the relatively few cases in which the parties neither stipulate to the amount nor
agree to the court determining the amount, the full medical charges could still go to the jury.
However, in those instances the jury should hear evidence of the amount paid to satisfy the
gross medical bills. Such evidence under these circumstances would be extremely probative
and therefore admissible upon a “persuasive showing.” Hrnjak v. Graymar, Inc. (1971) 4
Cal.3d 725, 733. '
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V.
CONCLUSION

The post-trial procedure employed in this case to determine the proper amount of
recoverable past medical expenses did not violate due process or equity. The trial court’s
conclusion was correct based upon principles of recoverable economic harm and the proper
measure of damages. The trial court’s decision should therefore be affirmed.

Notwithstanding, the post-trial process was lengthy and placed the burden upon
Defendant to demonstrate the true scope of an element of damages. Thus, a pre-trial procedure
should be urged for all prospective cases in which the courts may exclude from evidence the
phantom, excess amounts never paid nor owed.

In most cases, the parties should be able to stipulate to the amount of recoverable
past medical expenses according to the established principles in Hanif, Nishihama and other
cases. If the parties cannot agree and the trial court does not exercise its discretion to exclude
the phantom evidence, defendants must be permitted to admit at trial the amounts paid in
satisfaction of medical charges so that jurors will have an accurate evidence of the true,
reasonable value of the medical charges.

Respectfully submitted,

Robert F. Tyson (SBN 147177)
Mark T. Petersen (SBN 163962)
TYSON & MENDES, LLP
Attorneys for Defendant/Petitioner
Hamilton Meats & Provisions, Inc.
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Rebecca Howell v. Hamilton Meats & Provisions, Inc., et al.
California Superior Court Case No.: S179115

Division One, Case Number: D053620

SDSC Case Number: GIN053925

PROOF OF SERVICE

I, the undersigned, declare that I am over the age of 18 years and not a party to the
within action or proceeding. Iam employed in and am a resident of San Diego County where
the mailing occurs; and my business address is 5661 La Jolla Blvd, La Jolla, CA 92037.

.On May 4, 2011, I caused to be served the following document(s):
SUPPLEMENTAL LETTER BRIEF PER REQUEST

on the interested parties in this action by:

X BY MAIL: I further declare that I am readily familiar with the firm's business
practice of collection and processing of correspondence for mailing with the
United States Postal Service, and that the correspondence shall be deposited with
the United States Postal Service this same day in the ordinary course of business
pursuant to Code of Civil Procedure section 1013(a). I then sealed each envelope
and, with postage thereon fully prepaid, placed each for deposit in the United
States Postal Service, this same day, at my business address shown above,
following ordinary business practices.

BY PERSONAL SERVICE: I placed a copy in a separate envelope addressed to
each addressee as indicated below, and delivered to the person(s) identified below
for personal service.

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on May 4, 2011, at La Jolla, rnia.

Claudia Gonzalezv ~_)
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SERVICE LIST

Howell v. Hamilton Meats & Provisions, Ilic.. et al.

California Superior Court Case No.: S179115
Division One, Case No: D053620
Case No: GIN053925

J. Jude Basile

BASILE LAW FIRM

1334 Chorro Street

San Luis Obispo, CA 93401

Tel: (805) 781-8600

Fax: (805) 781-8611

Counsel for Plaintiff Rebecca Howell

John J. Rice

LaFave & Rice

2333 First Ave., Ste. 201

San Diego, CA 92101

Tel: (619) 525-3918

Fax: (619) 233-5089

Associated counsel for Plaintiff Rebecca
Howell '

Gary L. Simms

LAW OFFICE OF GARY L. SIMMS
2050 Lyndell Terrace, Suite 240

Davis, California 95616-6206

Tel: (§30)564-1640

Fax: (530)564-1632

Associated counsel for Plaintiff Rebecca
Howell

Eric Kunkel :
THARPE & HOWELL

15250 Ventura Blvd, 9™ Floor
Sherman Oaks, CA 91403
Tel: (818) 205-9955

Fax: (818) 205-0944

Robert A. Olson

GREINES, MARTIN, STEIN &
RICHLAND LLP :

5900 Wilshire Blvd., 12" Floor

Los Angeles, CA 90036

Tel: (310) 859-7811

Fax: (310) 276-5261

Association of Southern California Defense
Counsel

Clerk of the Court

San Diego County Superior Court
325 South Melrose

Vista, CA 92081

(one copy)

California Court of Appeal

Fourth Appellate District/Division One
Symphony Towers

750 B Street, Suite 300

San Diego, California 92101

(one copy)

Curtis Cole
COLE PEDROZA LLP
200 S Los Robles Ave Ste 300
Pasadena, CA 91101
- Tel: (626) 431-2787
Fax: (626) 431-2788
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Barbara Jones

AARP Foundation Litigation
200 So. Los Robles, Suite 400-
Pasadena, CA 91101

Scott H.Z. Sumner

HINTON, ALFERT & SUMNER
1646 N. California Blvd., Suite 600
Walnut Creek, CA 94596

Tel: (925) 932-6006

Fax: (925) 932-3412

Steven Suchil

American Insurance Association
915 “L” Street, Suite 1480
Sacramento, CA 95814

Christina J. Imre

Sedgwick Detert Moran & Arnold LLP
801 S. Figueroa St., 19" Floor
Los Angeles, CA 90017

Dean Peter Petrulakis

McCormick Barstow Sheppard Wayte &
Carruth, LLP

1150 Ninth St, Suite 1200

Modesto, CA 95354

Vicki F. VanFleet

David B. Newdorf

Newdorf Legal

220 Montgomery Street, Suite 1850
San Francisco, CA 94104

Michael Schuster

AARP

AARP Foundation Litigation
601 E Street, NW
Washington, DC 20049

Joel Liberson

Liberson & Wolford, LLP
660 Market St., 5™ Floor
San Francisco, CA 94104

David S. Ettinger

Horvitz & Levy, LLP

15760 Ventura Blvd, 18% Floor
Encino, CA 91436

Mark G. Bonino

Hayes Davis Bonino Ellingson McLay & Scott

203 Redwood Shores Parkway, Suite 480
Redwood City, CA 94065

Fred Hiestand
Attorney at Law

1121 “L” St, Suite 404
Sacramento, CA 95814




