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JESSICA PINEDA,
Plaintiff and Appellant,
Vs.

WILLIAMS-SONOMA STORES, INC,,
Defendant and Respondent.
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APPELLANT'S OBJECTION TO RESPODENT'S
REQUEST FOR JUDICIAL NOTICE

In support of its Answer Brief, Respondent Williams-Sonoma
Stores, Inc. requests this Court to take judicial notice of eight (8) specific
documents. However, seven (7) of these documents - those relating to the
responses received by Williams-Sonoma from various public law
enforcement agencies from around the State - are not the proper subject of
judicial notice under either California Evidence Code Sections 451 or 452.
Tellingly, Williams-Sonoma fails to provide any authority to support its
request, other than its unsupported contention as to the purported relevancy

of these documents - which, as will be explained below, is strenuously
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disputed by Pineda. Thus, the Court must deny Williams-Sonoma's
Request for Judicial Notice as it relates to Exhibits 2-8.

On appeal, in considering whether to grant a party's request for
judicial notice, a reviewing court is bound by the provisions of California
Evidence Code section 459(a) which states:

The reviewing court shall take judicial notice of

(1) each matter properly noticed by the trial

court and (2) each matter that the trial court was

required to notice under Section 451 or 453. The

reviewing court may take judicial notice of any

matter specified in Section 452. The reviewing

court may take judicial notice of a matter in a

tenor different from that noticed by the trial

court.
Here, Exhibits 2-8 to Williams-Sonoma's Request for Judicial Notice were
not presented to the Trial Court rendering sections (1) and (2) of Evidence
Code section 459(a) inapplicable. Consequently, this Court may take
permissive judicial notice of Exhibits 2-8, but only if the Court determines
that the exhibits satisfy California Evidence Code section 452 - which they
do not.

Under California Evidence Code section 452, the Court may take
judicial notice of the following:

(a) The decisional, constitutional, and statutory law
of any state of the United States and the resolutions

and private acts of the Congress of the United States
and of the Legislature of this state.



(b) Regulations and legislative enactments issued by
or under the authority of the United States or any
public entity in the United States.

(c) Official acts of the legislative, executive, and
judicial departments of the United States and of any
state of the United States.

(d) Records of (1) any court of this state or (2) any
court of record of the United States or of any state of
the United States.

(e) Rules of court of (1) any court of this state or (2)
any court of record of the United States or of any
state of the United States.

(f) The law of an organization of nations and of
foreign nations and public entities in foreign nations.

(g) Facts and propositions that are of such common
knowledge within the territorial jurisdiction of the
court that they cannot reasonably be the subject of
dispute.

(h) Facts and propositions that are not reasonably
subject to dispute and are capable of immediate and

accurate determination by resort to sources of
reasonably indisputable accuracy.

Clearly, none of the aforementioned categories in section 452 apply to
Exhibits 2-8. Williams-Sonoma cannot, nor has it event attempted to, show
that the purported facts contained in Exhibits 2-8 - that the absence of
public agency enforcemént of Section 1747.08 based on a retailer's
collection of zip codes proves that such conduct is not in violation of the

statute - are either facts or propositions “not reasonably subject to dispute”
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and “capable of immediate and accurate determination by the court” as
required. Rather, Williams-Sonoma's Request for Judicial Notice is based
entirely on speculation and conjecture as to the meaning of Exhibits 2-8.

Y et neither theories nor hypotheses are the proper subject of judicial notice.

Nevertheless, Williams-Sonoma asks this Court to simply infer that
because these public enforcement agencies have not pursued violations of
Section 1747.08 for retailers' collections of zip codes, that the only
plausible reason must be that these agencies do not interpret Section
1747.08 in the same manner as Pineda. In doing so, Williams-Sonoma
simply requests this Court to accept its conjecture as fact and ignore any
potential explanations that undermine its theory. For example, couldn't
these absence of public enforcement of Section 1747.08 be because these
agencies have found that private enforcement of Section 1747.08 has been
adequate to ensure compliance with the statute?

In sum, Williams-Sonoma is requesting this Court to take judicial
notice of an absence of facts and interpret such absence to be an affirmative
statement. An inference (and a weak one at that) is not a fact, and an
inference is certainly not the proper subject of judicial notice; thus,
Williams-Sonoma's Request for Judicial Notice of Exhibits 2-8 must be

denied.
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