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Williams-Sonoma Stores, Inc. ("Williams-Sonoma") hereby
respectfully submits its Answer to Jessica Pineda's Petition for Review.

I. ISSUES PRESENTED

1. Does a zip code constitute "personal identification
information" under The Song-Beverly Credit Card Act of 1971 ("Song-
Beverly"), California Civil Code § 1747.08(b)?

2. Does Williams-Sonoma invade the California constitutional
right to privacy if it uses its customers' zip codes to obtain their residential
addresses?

II. INTRODUCTION

If these questions look familiar, that is because this Court less than
one year ago denied a petition for review in a matter that raised the same
issues — whether a retailer violated Song-Beverly by requesting and then
recording its customers' zip codes in connection with a credit card
transaction, allowing the retailer to then use those zip codes to obtain the
customers' home addresses. Party City v. Superior Court (2008) 169 Cal.
App. 4% 497 (review denied, April 1, 2009).

Ms. Pineda's Petition for Review (the "Petition") is in reality asking
this Court to overturn Party City, after retailers and trial courts throughout
the State have been relying on it for over one year. The Petition asks this
Court to decide that the Fourth District of the Court of Appeal was wrong

twice — once in Party City and once in the instant matter — in coming to
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identical conclusions that the requesting and recording of a zip code is not
covered by Song-Beverly as a pure matter of law, even in cases where the
defendant is allegedly using zip codes to obtain their customers' home
addresses.

Apart from the fact that error is not legitimate grounds for review,
the Court of Appeal was not wrong. A zip code is simply not "personal
identification information" and therefore is not covered by Song-Beverly.

Further, the Court of Appeal correctly held that it is not an invasion
of privacy to look up someone's address in publicly available sources
without their knowledge — if it was, people and companies would be liable
for invasion of privacy thousands of times every day throughout California.
The trial court decided, and the Court of Appeal agreed, that Ms. Pineda
failed to allege all of the necessary threshold elements of tortious invasion
of privacy under the California Constitution. The Petition does not argue
that there is any split in authority over this issue. Nor is the Court of
Appeal’s ruling on this one factor an important question of law. Indeed, the
issue on this claim is entirely unique to the facts alleged in this case. The
only specific grounds that the Petition argues for review of the invasion of
privacy cause of action is that the Court of Appeal was wrong. Again, not
only was the Court of Appeal correct, but alleged error is not legitimate
grounds for review. Williams-Sonoma respectfully requests, therefore, that

this Court deny Ms. Pineda's Petition.
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III. CORRECTION TO STATEMENT OF FACTS IN PETITION

Williams-Sonoma accepts the Court of Appeal's recitation of the
facts and requests that the Court adopt the decision's statement of facts
pursuant to California Rule of Court 8.500(c)(2).!

The Petition, however, goes well beyond the Court of Appeal’s
recitation of facts and makes several misstatements of fact that are
unsupported by the record. (See, e.g., Petition, p. 2 (statements re the
conclusions of "the great majority of trial courts"), p. 3 (statements re
"identity theft and credit card fraud"), p. 16, fn. 3 (statements re gas
stations' conduct), pp. 23-24 (statements re identity theft and the TJX
hacking incident).)* Those statements should be disregarded. See Smith v.
State Bar (1985) 38 Cal.3d 525, 541 (disregarding facts unsupported by

record).

! Because the appeal arose from an order sustaining a demurrer, Williams-
Sonoma is bound to accept the facts pleaded in the Complaint as true and
accepts the Court of Appeal's recitation of the facts pleaded.

* The statements with respect to identity theft, credit card fraud and the TIX
hacking incident on pages 3, 23 and 24 of the Petition should especially be
disregarded as they were included in Ms. Pineda's Opening Brief and then
specifically stricken from the record by the Court of Appeal upon
Williams-Sonoma's Motion to Strike. (Order filed October 8, 2009 ("The
respondent's motion to Strike portions of the appellant's opening brief is
granted. The court has disregarded the stricken portions of the appellant's
opening brief.").) It is particularly improper for Ms. Pineda to attempt to
introduce them despite the Court of Appeal's order, and, further, without
calling to this Court’s attention that the Court of Appeal ordered those
unpleaded and unsupported arguments stricken.
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The Petition is also misleading because it asserts that a panel of
justices different from the Party City panel decided Pineda, and argues that
the Pineda panel misinterpreted Party City. (Petition, pp. 18-20.) This
argument is absurd. Justice Huffman, who was the author of Party City,
was one of the justices on the Pineda panel and concurred in the Opinion.
(Opinion, p. 9.) It is preposterous to suggest that Justice Huffman
misinterpreted his own words or was unaware of or misunderstood the
differences in the factual records between the two cases.

IV. THERE ARE NO GROUNDS FOR REVIEW

Supreme Court review is discretionary. People v. Davis (1905) 147
Cal. 346, 347-49. The grounds for Supreme Court review are exclusively
provided for in California Rule of Court 8.500(b). Ms. Pineda argues that
review is necessary to secure uniformity of decision and to settle an
important question of law under Rule 8.500(b)(1).> (Petition, pp- 6-7.)

There is neither need nor basis for either.

3 As discussed more fully below, the Petition does not argue that the Court
of Appeal's decision with respect to the invasion of privacy cause of action
is subject to review on either of these grounds. The Petition merely argues
the Court of Appeal was wrong. (Petition, pp. 20-24.) This is not proper
grounds for review. See Cal. R. Ct. 8.500(b); Davis, 147 Cal. at 348.
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A. There Is No Split Among the Courts of Appeal.

The Fourth District has twice considered whether a zip code is
"personal identification information" under Song-Beverly and has twice
concluded that it is not. Party City, 169 Cal. App. 4™ at 519; Opinion, p. 6
("The Party City court concluded, and we agree, that [Song-Beverly] does
not prohibit this conduct [of asking customers for their zip codes]."). Both
panels were also aware that a zip code, combined with other information
about the cardholder, could lead to the cardholder's home address but stil/
held that a zip code itself is not "personal identification information." Party
City, 169 Cal. App. 4™ at 505, n. 6; Opinion, p. 6.

The Petition attempts to manufacture a split in authority where there
is none between Divisions One and Three of the Fourth District on the
proper standard of construction for this particular section of Song-Beverly.
Ms. Pineda argues that the Pineda court strictly construed the statute,
whereas the Florez court liberally construed it in Florez v. Linens 'N’
Things (2003) 108 Cal. App. 4™ 447, and therefore this Court should
resolve the conflict over the proper standard of construction. (Petition, pp.
6-7). The Petition argues that if the statute were liberally construed, a zip
code would be "personal identification information" because retailers can
use zip codes to obtain home addresses. (Petition, pp. 13-18.) This issue of

the proper standard of construction is a non sequitur.
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First, even if there were a conflict between Divisions One and Three
in the Fourth District, the Supreme Court sits to resolve conflicts among the
disﬁicts, not to resolve purported conflicts among divisions within a single
district. See Davis, 147 Cal. at 348 (one object of the Supreme Court is "to
supervise and control the opinions of the several district courts of appeal”
to secure uniformity among them) (emphasis added). In circumstances
where there is a perceived conflict within a district, there is a procedural
remedy to address it at the district level: a petition to the Fourth District for
rehearing (which Ms. Pineda did not do), as discussed further below.

Second, the Pineda panel did not identify the standard of
construction it was applying to the statute. (See Opinion, pp. 4-6.) Thus,
there is not even a basis for Ms. Pineda's assumption that the court strictly
construed the statute. Accordingly, there is no conflict whatsoever between
this case (Pineda) and Florez. The alleged intradistrict conflict that the
Petition seeks review to resolve is actually between Party City and Florez.
The subject of the alleged intradistrict split — the proper standard for
construction of Civil Code section 1747.08 — is never even mentioned in
Pineda.

Third, under either a strict or liberal standard, a zip code is not

"personal identification information" based on the plain language of the
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statute. Party City, 169 Cal. App. 4™ at 502.* Petitioner seeks to
distinguish Pineda from Party City with allegations regarding the use of a
zip code to look up a street address. But this question was already
expressly addressed in Party City. Party City, 169 Cal. App. 4™ at 505, n.
6. The Court of Appeal in Pineda correctly identified the issue — either a
zip code is "personal identification information" or it is not as a matter of
law. (Opinion, p. 6). Factual allegations with respect to what the retailer

subsequently does with the zip code do not change the nature of the zip

* The Petition argues that the policy goals articulated in the legislative
history of Song-Beverly are consistent with prohibiting retailers from
requesting zip codes and then reverse-searching for home addresses.
(Petition, pp. 16-18). While Williams-Sonoma does not agree with this
characterization of the legislative history of the statute, courts only look to
history when the plain language of the statute is ambiguous. Californians
Against Waste v. Dept. of Conservation (2002) 104 Cal. App. 4™317, 321;
Kaufman & Broad Comm. v. Per. Plast. (2005) 133 Cal.App.4th 26, 29-30.
Under Party City, the issue was properly decided based on the statute's
language. As discussed more fully below, such a "loophole" argument is
properly addressed to the Legislature. Song-Beverly is not the omnibus
privacy legislation that Petitioner may desire it to be. It is a specific statute
designed to address the collection "of very specific and personal
information" in the context of a credit card transaction where retailers had
previously used preprinted forms seeking that information. See Florez, 108
Cal. App. 4™ at 452. The Petition makes an unfounded leap in logic when it
asserts that consistency with broad policy goals is coterminous with scope
of the statute. Alleged conduct does not violate a particular statute just
because it falls within the ambit of the Legislature's overall policy goal in
enacting the statute. For example, a statute restricting watering lawns on
certain days may have a goal of water conservation, but it does not follow
that any act that may potentially waste water violates that statute.
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code itself. Thus, these allegations would be irrelevant no matter which
standard of construction a court were to apply.

Fourth, if in fact the Court of Appeal strictly construed the statute, it
was correct to do so.” The Petition argues that, under Florez, Song-Beverly
should be liberally construed because it is a remedial statute, and that the
Court of Appeal ignored People ex rel. Lungren v. Superior Court (1996)
14 Cal.4™ 294, which held that only criminal statutes are to be strictly
construed. (Petition, pp. 13-15). Neither reason is consistent with

California law. Penal statutes (i.e. statutes that impose a penalty),

3 The question in Florez was different than that in this case. See Party City,
160 Cal. App. 4™ at 514 ("The above cases are distinguishable on their facts
as involving the timing and the recording of certain requested personal
identification information, such as individual telephone numbers, ... They
do not answer the question of what definition should be given with regard
to ZIP Codes under the Act."). In Florez, there was no question with
respect to whether Linens 'N' Things was asking for "personal identification
information" because the store was asking for its customer's telephone
numbers, information that is expressly covered by Song-Beverly. Florez,
108 Cal. App. 4% at 449, Pineda, like Party City, addressed a totally
different question: the threshold question of what else besides an address
and telephone number is "personal identification information" and therefore
covered by the statute?
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regardless of whether they be criminal or civil, are to be strictly construed.®
Tos v. Mayfair Packaging Co. (1984) 160 Cal. App. 3d 67, 78-79.

As discussed above, Pineda does not conflict with Florez on this
issue because the Court of Appeal in Pineda did not identify the standard of
construction it applied or whether it considered Song-Beverly to be
remedial or penal in nature. The topic was never even mentioned in the
Pineda Opinion. Regardless, whether a statute is remedial or penal is not a
mutually exclusive proposition. A statute may be both remedial and penal
in nature. Symmes v. Sierra Nevada Mining Co. (1915) 171 Cal. 427.

Civil statutes are penal in nature when they do not seek to
compensate the plaintiff's loss, but instead seek to punish the defendant.
Miller v. Municipal Court (1943) 22 Cal.2d 818, 862 (citing 1 Corpus Juris
Secundum, page 1180, section 69). "[T]he moment the element of

compensation for loss is eliminated, the statute itself becomes highly penal

® The Petition also argues that the Court of Appeal necessarily ignored
Young v. Bank of America (1983) 141 Cal. App. 3d 108, 114, which held
that Song-Beverly must be liberally construed because it is remedial in
nature and which case Petitioner claims is "directly on point". (Petition, p.
13.) But Young interpreted a completely different section of Song-Beverly,
which did not impose a mandatory penalty. Young, 141 Cal. App. 3d 108
(applying award of compensatory and discretionary treble damages based
on provisions of Song-Beverly that require issuers to correct billing errors
within sixty days and prohibit reporting unfavorable credit information to a
third party while billing dispute under investigation). Young is not directly
on point. Unlike the section at issue in Young, section 1747.08 does impose
a mandatory penalty and is therefore penal in nature. See The TJX
Companies, Inc. v Superior Court (2008) 163 Cal. App. 4™ 80, 85-86.
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in its nature and the argument of appellants that it may still be considered
purely as a remedial statute is without force." Moss v. Smith (1916) 171
Cal. 777, 783; Valdez v. Himmelfarb (2006) 144 Cal. App. 4th 1261, 1269
n.17 ("An action on a penalty . . . is generally considered one in which the
plaintiff is allowed to recover from a wrongdoer without regard to the
actual damages sustained.") "[U]nder a remedial statute all that is
permitted is compensation to make good aloss .. .." Id. at 782. "What is
meant by a statutory penalty was defined in Los Angeles County v.
Ballerino, 99 Cal. 593, [32 P\. 581, 34 P. 329], to be 'one which an
individual is allowed to recover against a wrongdoer as a satisfaction for
wrong or injury suffered and without reference to the actual damage
sustained."" Id. at 783. "The fact that a statute may have a remedial phase
is not at all inconsistent with its being of highly punitive character." Id. at
784. Thus, the Petition misreads Lungren — it is not the law that the rule of
strict construction applies only to criminal penal statutes.

The law is long-standing and well-settled that if a statute gives rise
to a new remedy or is penal in effect — even if the statute has a remedial
purpose — it must be construed in favor of the party sought to be subjected
toit. Weber v. Piyan (1937) 9 Cal. 2d 226, 229-30; see also Tos , 160 Cal.
App. 3d at 78. The penal nature of this kind of statute trumps its remedial
purpose, and it should be strictly construed in favor of the defendant. See

id.; Moss, 171 Cal. at 783.
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Williams-Sonoma does not dispute that Song-Beverly is remedial in
its purpose. But, Song-Beverly gave rise to a new remedy to consumers
and imposes mandatory civil penalties up to $1,000 per violation. Cal. Civ.
Code § 1747.08(e).” For retailers like Williams-Sonoma that conduct
thousands of transactions statewide per day, this number could approach
hundreds of millions to billions of dollars. This is dramatically out of
proportion to the harm allegedly suffered by these consumers and the
statute is, therefore, penal in nature. So, even if the Court of Appeal strictly
construed the statute, it was correct to do so and not inconsistent with

Florez.

7 The Petition argues that the statute is not penal in nature because a court
could impose as little as the proverbial peppercorn as a penalty. (Petition,
p. 15.) The argument is irrelevant. The TJX Companies, Inc. v Superior
Court (2008) 163 Cal. App. 4™ 80, 85-86 (Song-Beverly imposes a
mandatory penalty even if the amount of the penalty is discretionary and
spans from a peppercorn to the maximum allowed by the statute).
Moreover, it is clearly disingenuous. Does Ms. Pineda mean to suggest that
if this case were remanded for trial, she (and all the other plaintiffs that
have filed and will file class actions in this State against retailers who
request zip codes) will only seek civil penalties of a mere peppercorn per
violation?

8 Moreover, even if Florez applied the correct standard for statutory
construction to the facts asserted there, the threshold issue of what
information is covered by Song-Beverly was not before the Court in Florez.
Thus, it would have been consistent for Party City to strictly construe the
statute as to what information was even covered by the statute, while Florez
liberally construed whether the conduct at issue in that particular case
violated it.
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Further, simple notions of fairness, equal protection and due process
require that the statute be sufficiently clear, and thus not limitless in
meaning, to put a retailer on notice that asking for a zip code could subject
it to potentially billions of dollars in penalties. People ex rel. Gallo v.
Acuna (1997) 14 Cal.4th 1090, 1115; State Farm Auto Ins. Co. v. Campbell
(2003) 538 U.S. 408, 417 (Kennedy, J.) (citing BMW of N. Am. v. Gore
(1996) 517 U.S. 559, 574 (Stevens, J.)). Courts have recognized the
problem associated with plaintiffs seeking enormous statutory damage
awards on behalf of a class where the awards are completely unrelated to
the amount of harm inflicted. See, e.g., Ratner v. Chemical Bank New York
Trust Co., 54 F.R.D. 412 (S.D.N.Y. 1972) (declining to certify class of
130,000 that sought $13 million in statutory damages where no actual harm
was alleged); see also, Anderson v. Capital One Bank, 224 F.R.D. 444,453
(W.D. Wis. 2004) ("The potential damages for such a class are wholly out
of proportion to the harm done to any of the class members..."); Kline v
Coldwell Banker & Co., 508 F.2d 226, 234-35 (9th Cir. 1974) (reversing
district court's decision to certify class because the possibility of outrageous
awards of statutory treble damages that might be imposed, jointly and
severally, upon individual defendants would shock the conscience). Thus,
to the extent that it is unclear on the statute's face whether a zip code is
"personal identification information," the statute should have been

construed in a light most favorable to Williams-Sonoma, which is narrowly.
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Finally, even if there were a conflict in the Courts of Appeal with
regard to this issue, it is a conflict between Party City and Florez, not
Pineda and Florez. The standard for statutory construction is not even
mentioned in Pineda. By contrast, the Court of Appeal specified in Party
City that it would adopt a strict construction of the statute and supported its
decision with a detailed and extensive analysis of the law. Party City, 169
Cal. App. 4™ 509-11. This issue was raised in the Petition for Review in
Party City (Petition for Review, Filed January 28, 2009, Party City v.
Superior Court, No. S170092) and this Court was presented at that time,
approximately one year ago, with the opportunity to resolve this supposed
intradistrict conflict. It declined to do so. The Petition here seeks to revisit
that decision, even though the issue is never mentioned in the Pineda
Opinion. This Court was correct when it declined to review this issue in
Party City on April 1, 2009. Nothing has occurred in the meantime to
justify a different result here. To the contrary, Williams-Sonoma and other
retailers throughout California have been relying upon Party City to guide
their conduct since it was issued in December 2008, and particularly since
this Court denied review on April 1, 2009.

B. The Question of Law Presented by the Petition is Settled.

The Petition argues that Supreme Court review is necessary because
these same issues are likely to be presented to each of the Appellate

Districts in California if this issue is not settled now. (Petition, p. 6.) As
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this has yet to occur, and indeed may never occur, this argument is nothing
but wishful speculation. The Supreme Court does not sit to preemptively
decide questions of law that may or may not become unsettled in the future.
Regardless, in Party City, the Court of Appeal specifically stated that it
would decide the matter precisely to settle the law. Party City, 169
Cal.App.4th at 506 (granting review to resolve conflict among the trial
court interpretations). Party City is entitled to deference by Courts of
Appeal in 6ther districts unless one of them finds that Party City was
wrongly decided. Greyhound Lines, Inc. v. County of Santa Clara (1986)
187 Cal. App. 3d 480, 485. Under Party City and now Pineda, a retailer
does not violate Song-Beverly by requesting and recording its customers'
zip codes in connection with credit card transactions, even if the retailer
uses third-party software or services to subsequently obtain its customers'
home addresses. There is nothing open-ended or unsettled about that. If
another appellate district disagrees at some point in the future, then there
may at that time be a conflict between districts for the Supreme Court to
resolve. But at this point, such a conflict does not exist.

The Petition also argues that the Court of Appeal's decisions in Party
City and Pineda created a loophole in Song-Beverly that allows retailers to
circumvent the statute by collecting zip codes and using them to obtain
home addresses, and that this is an important issue that affects the privacy

rights of every California citizen. (Petition, pp. 3, 5, 6, 14-16). The Pineda
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panel was correct to direct Ms. Pineda to the California Legislature with
these arguments. (Opinion, p. 6). Bermudez v. Municipal Court, 1 Cal. 4th
855, 864 (1992) ("[T]he Legislature failed to close this particular aspect of
the statutory 'loophole’ . . .. Whether or not we believe this is a wise result
in terms of policy, we are bound to construe the statute as we find it.");
Bigge Crane Rental Co. v. County of Alameda, 7 Cal. 3d 414, 418-19
(1972) (Mosk, J., dissenting) ("On the other hand, if there is a statutory
loophole large enough to drive a truck through, the Legislature should close
it: if a change is to be made, it should be effected through the legislative
process." (internal quotations and citations omitted)); State of California v.
Western Natural Rubber, 235 Cal. App. 3d 1495, 1502 (1991) (holding that
"[i]f it appears that public entities again have found a loophole in the
statute, the matter is best left to the Legislature to correct once again.");
Gilbert v. Municipal Court, 73 Cal. App. 3d 723, 728, 734 (1977) (holding
that the closing of "a loophole in our appellate system . . . is a matter which
should be addressed by the Legislature); see also Associated Home Builders
ETCv. City of Livermore, 18 Cal. 3d 582, 615 (1976) ("However desirable
the creation of the loophole and the elimination of so-called administrative

red tape it is not for this court, but for the Legislature ...").
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C. Whether Williams-Sonoma's Conduct Amounts to A "Serious
Invasion" of Privacy is Not an Important Question of Law.

The Petition attempts to pull up the invasion of privacy issue for
review solely by Song-Beverly's bootstraps. Independent of the issue of
whether retailers violate Song-Beverly, whether Williams-Sonoma violated
Ms. Pineda's constitutional right to privacy in this particular instance is not
an important question of law suitable for this Court to review. Ms. Pineda
even admits that the issue the Court of Appeal decided — whether using
third party services to look up a customer's home address without her
knowledge to market to her, when she alleged no facts showing that her
address was not publicly available or that she undertook efforts to keep it
private, amounts to a "serious invasion" of privacy — is unique to the facts
of this case. (Petition, pp. 20-21). There is no allegation that the Court of
Appeal applied the wrong test for an invasion of privacy claim. The
Petition simply argues that the Court of Appeal was wrong when it found
the particular facts alleged did not meet the acknowledged standard of a
“serious invasion.” Whether her particular facts meet this standard or not is
not of broad public interest and does not rise to the level of an "important
question of law." See, e.g., Fisher v. City of Berkeley (1984) 37 Cal.3d 644,
654 (resolving conflict between local ordinance and federal anti-trust law
because of extreme importance of issues); Mercury Ins. Group v. Superior

Court (1998) 19 Cal.4th 332, 337 (granting review to address important
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question of law regarding extent of trial court's authority to consolidate
proceedings).
D.  Error Is Not Grounds for Review.

Mere disagreement with the outcome of an appeal is not grounds for
review. If a party believes that the Court of Appeal made an error in its
decision, a petition for rehearing is available. Indeed, if the party asserts
that the Court of Appeal misstated facts, then it is obligated to first bring it
to the Court of Appeal's attention before seeking review. Cal. R. Ct.
8.500(c)(2).

Ms. Pineda glosses over her admission that she did not file a Petition
for Rehearing with the Court of Appeal. (Petition, p. 9.) This alone is
grounds to deny her Petition at least with respect to the invasion of privacy
cause of action, as her argument rests on the grounds that the Court of
Appeal erred in finding that Williams-Sonoma's conduct did not amount to
a “serious invasion” of Ms. Pineda's privacy based on the factual
allegations stated in the Complaint. Cal. R. Ct. 8.500(c)(2); In re Marriage
of Goddard (2004) 33 Cal.4th 49, 53, n. 2 (declining to review arguments
based on misstatements of fact because of failure to petition for rehearing);
Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th 995, 1000, fn. 2
(complaints about facts stated by Court of Appeal not considered on review

where party did not petition for rehearing).

WO2-WEST: [ESB1\402353132.3 -17-



Rehearing is also appropriate where a party believes the Court of
Appeal erred based on a mistake of law (In re Jessup's Estate (1889) 81
Cal. 408, 471-72) or arrived at a decision that will make bad precedent (id.)
or conflicts with another district's decision (Pepper v. Underwood (1975)
48 Cal. App. 3d 698, 710 (1975) (disapproved on other grounds by Stout v.
Turney (1978) 22 Cal. 3d 718, 730), as Ms. Pineda argues occurred here
(Petition, pp. 4-5, 11-15). She offers no explanation for why she failed to
petition for a rehearing on these issues, however.

Regardless, the Court of Appeal did not err. The Petition identifies
five errors. (Petition, pp. 4-5.) As discussed above with respect to three of
them (the plain meaning of "personal identification .information," the proper
standard of construction, and the "loophole" in the statute), the Court of
Appeal's determination was correct.

The fourth purported error is that the Pineda panel "blindly"
followed Party City with respect to the Song-Beverly cause of action
without conducting its own independent analysis. (Petition, pp. 5, 10, 18-
20.) First, it is completely proper for a court to decline to conduct an
independent statutory analysis when the issue is not one of first impression.
See Maclsaac v. Waste Management Collection & Recycling (2005) 134
Cal. App. 4™ 1076, 1082 (engaging in full interpretation of statute because
its meaning was a question of first impression). Second, the Pineda panel

did not "blindly" do anything — it did exactly what it was supposed to do
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under the cornerstone doctrine of stare decisis that governs every court in
this nation. Greyhound Lines, Inc., 187 Cal. App. 3d at 485 (Court of
Appeal respects stare decisis and will ordinarily follow the decisions of
other districts without good reason to disagree).” This is especially true in
the arena of statutory construction. People v. Latimer (1993) 5 Cal 4™
1203, 1213. In fact, by arguing that a different outcome should have
resulted here than in Party City, the Petition seeks exactly the opposite of
what Supreme Court review is meant to achieve — uniformity of decision
with respect to similar laws and facts. If there was a problem or error in the
Party City decision that was an important question of law, this Court could
have and presumably would have addressed it one year ago. Again, it did
not. Therefore, it was proper for the Pineda panel to follow Party City.
The final purported error is that the Court of Appeal erred in finding
that Williams-Sonoma's conduct did not amount to a “serious invasion” of
Ms. Pineda's privacy. (Petition, p. 5, 20-24.) In support of this argument,
Ms. Pineda repeats the arguments she made below. (Appellant's Appendix
("AA"), pp. 327-29; Appellant's Opening Brief, pp. 18-25; Appellant's

Reply Brief, pp. 15-20.) First, the Court of Appeal did not err on this issue.

? Indeed, the Pineda panel had even better reasons to respect and follow the
Party City decision. Not only was it decided by the same division within
the same district of the Court of Appeal, Justice Huffman, the author of
Party City, was on the Pineda panel.
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"Actionable invasions of privacy must be sufficiently serious in their
nature, scope and actual or potential impact to constitute an egregious
breach of the social norms underlying the privacy right." Hill v. National
Collegiate Athletic Assn. (1994) 7 Cal.4™ 1, 37. The Pineda panel was well
within its discretion and correct to find that looking up and even selling an
address that is otherwise publicly available does not amount to a "serious
invasion."'® (Opinion, p. 8.) More importantly, this is not an important
question of law that is subject to review by this Court. It is a factually
specific determination. Indeed, it is the most factually distinctive of the
three elements of the constitutional right to privacy. See Hill, 7 Cal.4™ at
37-52 (To state action for invasion of privacy, plaintiff must show (1) a
legally protected privacy interest; (2) a reasonable expectation of privacy in
the circumstances; and (3) conduct by defendant constituting a serious
invasion of privacy.). Second, even if Ms. Pineda was right that the Court
of Appeal made a mistake, there are several additional grounds upon which

the trial court was correct to sustain Williams-Sonoma's demurrer, so the

19 The Complaint did not even go so far as to allege that Williams-Sonoma
actually sells its customers' addresses. (AA, 2-13.) Ifit is not a serious
invasion to sell an address, it certainly is not a serious invasion to mail
marketing materials to a retailer's own customers.
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supposed error was not outcome determinative."' The Court of Appeal
merely assumed, without deciding, the first two of the three elements of
invasion of the constitutional right to privacy.'? (Opinion, p. 7.) But it is
clear, as set forth in Williams-Sonoma's Respondent's Brief (which need
not be repeated here), that no California case stands for the proposition that
a home address is per se private as a matter of law outside of the
framework of a specific statutory scheme or outside of a few particular
contexts, and that Ms. Pineda did not have a reasonable expectation of
privacy in her home address because she did not take any steps to protect
the secrecy of it. (See Respondent's Brief, pp. 25-35.) Clearly, at least with
regard to the latter issue, the Court of Appeal thought that these facts (i.e.
steps taken to protect the secrecy of one's address) were important in order
to state a cause of action for invasion of privacy and that they were missing
from this case. (Opinion, p. 8.) Thus, the outcome would have been the

same if the court had based its decision on one of the other prongs. As this

! For example, the demurrer could have been sustained on the grounds that
the Complaint failed to allege Williams-Sonoma publicly disclosed Ms.
Pineda's address, or even assuming she established all three elements, on
the grounds that Ms. Pineda's privacy interest was outweighed by another
countervailing interest. (See Respondent's Brief, pp. 26; 28.)

12 If this Court decides to grant review, then Williams-Sonoma respectfully
submits that these two additional elements are additional issues presented
that were not raised by the Petition, and should be included in this Court's
review. Cal. R. Ct. 8.516(b). Specifically: (1) whether Ms. Pineda has a
legally protectable privacy interest in her home address and (2) whether
Ms. Pineda has a reasonable expectation of privacy in her home address.
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Court stated, ""Complete privacy does not exist in this world except in a
desert, and anyone who is not a hermit must expect and endure the ordinary
incidents of the community life of which he is a part." Hill, 7 Cal.4™ at 37
(quoting Rest. 2d Torts, § 652D, com. c.). The Court of Appeal reached the
correct result.

V. CONCLUSION

In sum, there are no grounds for Supreme Court review. Regardless,
Petitioner essentially seeks review of Party City, which review this Court
declined to grant when presented with it a year ago. Pineda did not create a
need to settle an important question of law nor did it create a split in
authority among the districts of the Courts of Appeal.

For the foregoing reasons, Williams-Sonoma respectfully requests
that the Petition for Review be denied and that the opinion of the Court of
Appeal be left undisturbed.

Respectfully submitted,

Dated: December é, 2009

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By

ABETH S. BERMAN
Attorneys for Respondent
WILLIAMS-SONOMA STORES, INC.

—
C RAIG CARDON
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VI. CERTIFICATE OF WORD COUNT

I certify that, pursuant to California Rule of Court 8.204(c), the
attached Answer to Petition for Review is proportionately spaced, has a
typeface of 13 points, and contains 5,697 words, according to the counter of

the word processing program with which it was prepared.

Dated: December '_(, 2009

SHEPPARD, MULLIN, RICHTER &
HAMPTON LLP

By /\MA

P

ﬁom%ys or Defendant and Respondent,
WILLIAMS-SONOMA STORES, INC.
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VII. ATTACHMENT TO BRIEF
PURSUANT TO RULE OF COURT 8.204(d)

Pursuant to California Rules of Court Rule 8.204(d), Williams-
Sonoma Stores, Inc. attaches the following federal opinions cited in support
of its ANSWER TO PETITION FOR REVIEW:

1. Anderson v. Capital One Bank
(W.D. Wis. 2004) 224 F R.D. 444, 453

2. Kline v. Coldwell Banker & Co.
(9th Cir. 1974) 508 F.2d 226, 234-35

3. Ratner v. Chemical Bank New York Trust Co.
(S.D.N.Y. 1972) 54 FR.D. 412

4. State Farm Auto Ins. Co. v. Campbell
(2003) 538 U.S. 408
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Caution
As of: Dec 15, 2009

PENNY LEE ANDERSON and RUSSELL D. ANDERSON, Plaintiffs, v. CAPITAL
ONE BANK, Defendant.

04-C-0096-C

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
WISCONSIN

224 F.R.D. 444; 2004 U.S. Dist. LEXIS 20814

October 5, 2004, Decided

DISPOSITION: Defendant's motion for judgment on
the pleadings as to plaintiffs' claim under the Equal
Credit Opportunities Act granted. Defendant's motion for
judgment on the pleadings as to plaintiffs' claims for
injunctive and declaratory relief granted. Plaintiffs' mo-
tion for class certification denied.

2. Defendant's motion for judgment on the pleadings
is GRANTED as to plaintiffs’ claims for injunctive and
declaratory relief under the Fair Credit Reporting Act;

3. Plaintiffs' motion for class certification under Fed.
R. Cjv. P. 23 is DENIED.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff individuals sued
defendant creditor, alleging that it failed to communicate
the source of its decision to deny the individuals' credit
application, in violation of the Fair Credit Reporting Act
(FCRA), 15 U.S.C.S. § 1681 et seq., and the Equal
Credit Opportunity Act (ECOA), 15 U.S.C.S. § 1691 et
seq. The creditor moved for judgment on the pleadings,
while the individuals moved for class certification.

OVERVIEW: In denying the individuals' application for
a credit card, the creditor complied with the requirements
of the ECOA when it explained that it was denying their
application because the holder of the primary applicant's
Social Security number was reported to be deceased. As
to the FCRA, the individuals did not support their claim
for injunctive relief with any authority. The court was
persuaded by the language of the statute and the reason-

ing of other courts that the ability to enjoin conduct in
violation of the FCRA was reserved for the Federal
Trade Commission and other agencies. The individuals
also had not established any entitlement to declaratory
judgment under the FCRA. This was not a proper case
for class certification both because the issues of law and
fact common to the class were overshadowed by the is-
sues relating to the damages incurred by each individual
member of the proposed class and the lack of any statu-
tory cap on the maximum award of damages for the class
meant that the class damages could have been far out of
proportion to the harm done.

OUTCOME: The creditor's motion for judgment on the
pleadings was granted with respect to the ECOA claim
and the claims for injunctive and declaratory relief under
the FCRA. The individuals' motion for class certification
was denied.

CORE TERMS: consumer, reporting, class members,
deceased, injunctive relief, proposed class, class actions,
class certification, declaratory relief, credit card, notice,
actual damages, commonality, typicality, statutory dam-
ages, omission, declaratory judgment, adverse action,
ascertainable, injunctive, card, credit reports, punitive
damages, assigned, dead, class representatives, denial
letter, form letters, attomey fees, declaratory

LexisNexis(R) Headnotes
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Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections > Failures to State Claims
Civil Procedure > Dismissals > Involuntary Dismissals
> Failures to State Claims

Civil Procedure > Pretrial Judgments > Judgment on
the Pleadings

[HN1]A motion for judgment on the pleadings filed pur-
suant to Fed. R. Civ. P. 12(c) is governed by the same
standard that controls Fed. R. Civ. P. 12(b)(6) motions to
dismiss for failure to state a claim. The only difference
between the two is that on a Fed. R. Civ. P. 12(c) motion,
the court considers the answer as well as the complaint.
Under either rule, a claim will not be dismissed unless it
is clear that no relief could be granted under any set of
facts that could be proved consistent with the allegations.

Banking Law > Consumer Protection > Equal Credit
Opportunity > General Overview

Civil Rights Law > Contractual Relations & Housing >
Fair Housing Rights > Credit & Mortgage Laws
[HN2]15 U.S.C.S. § 1691(d)(3) imposes a duty on credi-
tors to provide specific reasons for the taking of any ad-
verse actions against credit applicants. According to the
United States Court of Appeals for the Seventh Circuit,
this notice requirement is not particularly arduous.

Banking Law > Consumer Protection > Fair Credit
Reporting > Consumer Reports

[HN3]15 U.S.C.S. § 1681m(a) of the Fair Credit Report-
ing Act, 15U.S.C.S. § 1681 et seq., requires persons who
take adverse action against a consumer in reliance on
information contained in a consumer report to provide
the consumer with the name, address, and telephone
number of the consumer reporting agency that furnished
the report.

Antitrust & Trade Law > Private Actions > Costs &
Attorney Fees > Clayton Act

Antitrust & Trade Law > U.S. Federal Trade Commis-
sion Actions > Judicial Review

Antitrust & Trade Law > U.S. Federal Trade Commis-
sion Actions > Remedial Powers > General Overview
[HN4]The United States Court of Appeals for the Fifth
Circuit notes that the civil liability provisions of the Fair
Credit Reporting Act, 15 U.S.C.S. § 1681 et seq., ex-
pressly refer to damages and attorney fees without men-
tioning injunctive relief. In the court's opinion, the omis-
sion of any reference to injunctive relief is significant
because other sections of the Act give the Federal Trade
Commission and other agencies the express power to
obtain injunctive relief. This affirmative grant of power
to the Federal Trade Commissjon to pursue injunctive

relief coupled with the absence of a similar grant to pri-
vate litigants persuasively demonstrates that Congress
vested the power to obtain injunctive relief solely with
the Federal Trade Commission.

Banking Law > Consumer Protection > Fair Credit
Reporting > General Overview

Civil Procedure > Justiciability > Case or Controversy
Requirements > Actual Disputes

Civil Procedure > Declaratory Judgment Actions >
General Overview

[HNS5]Although the Declaratory Judgment Act allows a
court to declare the rights and other legal relations of any
interested party seeking such a declaration in a case of
actual controversy within its jurisdiction, with certain
exceptions, the primary purpose of the Act is to avoid
accrual of avoidable damages to one not certain of his
rights and to afford him an early adjudication without
waiting until his adversary should see fit to begin suit,
after damage had accrued.

Antitrust & Trade Law > Private Actions > Costs &
Attorney Fees > Clayton Act

Banking Law > Consumer Protection > Fair Credit
Reporting > General Overview

Civil Procedure > Declaratory Judgment Actions >
General Overview ‘

[HN6]It is within the court's discretion to deny declara-
tory relief when there is available a more complete form
of relief, such as damages.

Civil Procedure > Class Actions > Certification

Civil Procedure > Class Actions > Class Members >
Named Members

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN7]Before a court may certify a class, the plaintiffs
must satisfy the requirements of both Fed. R. Civ. P.
23(a) and (b). Fed. R. Civ. P. 23(a) sets forth four pre-
requisites: (1) numerosity; (2) commonality; (3) typical-
ity; and (4) adequate representation. These requirements
are intended to limit class claims to those fairly encom-
passed by the named plaintiff's claims. Fed. R. Civ. P.
23(b) lists three types of class actions that may be main-
tained; plaintiffs must demonstrate that they qualify for
at least one of these.

Civil Procedure > Class Actions > Prerequisites > Ade-
quacy of Representation

[HN8]In addition to the express requirements of Fed. R.
Civ. P. 23, courts recognize two implicit ones. First, the
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named class representatives must have standing, that is,
they must be members of the class they propose to repre-
sent. Second, the definition of the proposed class must be
precise, objective, and presently ascertainable. Class
definition is critical because it identifies the persons (1)
entitled to relief, (2) bound by the judgment, and (3) enti-
tled to notice in a Fed. R. Civ. P. 23(b)(3) action.

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

Healthcare Law > Actions Against Facilities > Facility
Liability > Nursing Facilities

[HN9]Fed. R. Civ. P. 23(a)1) requires a showing that
the number of members in the proposed class is so large
as to make joinder impracticable. Meeting this require-
ment takes only a good faith non-speculative estimate of
the size of the proposed class.

Civil Procedure > Class Actions > Prerequisites >
Commonality

[HN10]JA common nucleus of operative fact is usually
enough to satisfy the commonality requirement of Fed.
R. Civ. P. 23(a)(2). Some factual variation in the details
of individual claims does not defeat a finding of com-
monality. Courts give Rule 23(a)(2) a highly permissive
reading, requiring plaintiffs to show only that there is
more than one issue of law or fact in common.

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN11]For purposes of Fed. R. Civ. P. 23(a)(2), com-
mon nuclei of fact are typically manifest where the de-
fendants have engaged in standardized conduct towards
members of the proposed class by mailing to them alleg-
edly illegal form letters or documents.

Civil Procedure > Class Actions > Class Members >
Named Members

Civil Procedure > Class Actions > Prerequisites >
Commonality

Civil Procedure > Class Actions > Prerequisites > Typi-
cality

[HN12]The commonality and typicality requirements of
Fed. R. Civ. P. 23(a) tend to merge. The purpose of both
requirements is to ensure that only those plaintiffs or
defendants who can advance the same factual and legal
arguments may be grouped together as a class. A named
plaintiff's claim is typical if it is based on the same legal
theory and arises from the same course of conduct al-
leged by the other members of the proposed class, even
though there are factual differences between the named

plaintiff's claim and the claims of other class members.
Typicality under Fed. R. Civ. P. 23(a)(3) should be de-
termined with reference to the defendant's actions, not
with respect to particularized defenses the defendant
might have against certain class members.

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN13]The adequacy inquiry under Fed. R. Civ. P.
23(a)(4) serves to uncover conflicts of interest between
named parties and the class they seek to represent. A
class representative must be part of the class and possess
the same interest and suffer the same injury as the class
members. In addition, class counsel must be qualified to
conduct the proposed litigation and must not have con-
flicts with the class.

Civil Procedure > Class Actions > Certification

Civil Procedure > Class Actions > Notices

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN14]Fed. R. Civ. P. 23(c)(2)(B) requires that in any
class action certified under Fed. R. Civ. P. 23(b)(3), the
court direct to class members the best notice practicable
under the circumstances, including individual notice to
all members who can be identified through reasonable
effort. :

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

Civil Procedure > Declaratory Judgment Actions >
Federal Judgments > General Overview

Civil Procedure > Pretrial Judgments > Judgment on
the Pleadings '

[HN15]Fed. R. Civ. P. 23(b)(2) applies only to suits that
seek declaratory or injunctive relief.

Banking Law > Consumer Protection > Fair Credit
Reporting > General Overview

Civil Procedure > Class Actions > Certification

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN16]Fed. R. Civ. P. 23(b)(3) allows the maintenance
of a class action if questions of law or fact common to
members of the class predominate over any questions
affecting only individual members and a class action is
superior to other available methods for the fair and effi-
cient adjudication of the controversy. This provision
permits class certification when a class action would
achieve economies of time, effort, and expense, and
promote uniformity of decision as to persons similarly
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situated, without sacrificing procedural fairness or bring-
ing about other undesirable results.

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Compensatory Damages > General
Overview

[HN17]The United States Court of Appeals for the Sev-
enth Circuit holds that where individual claims are of
significant value, class certification is less appropriate.

COUNSEL: [**1] For Capitol One Bank, FSB, DE-
FENDANT: Russell S Long, Davis & Kuelthau, SC,
Milwaukee, WI USA; James R. McGuire, Morrison &
Foerster, San Francisco.

JUDGES: BARBARA B. CRABB, District Judge.
OPINION BY: BARBARA B. CRABB

OPINION
[*446] OPINION AND ORDER

In this civil action for declaratory, monetary and in-
junctive relief, plaintiffs Penny Lee Anderson and Rus-
sell D. Anderson are suing defendant Capital One Bank
for failing to communicate the source of its decision to
deny plaintiffs' credit application, in violation of the Fair
Credit Reporting Act, 15 U.S.C. § 1681-1681u, and the
Equal Credit Opportunity Act, 15 U.S.C. § 1691-1691f.
Jurisdiction is present. 28 U.S.C. § 1331.

Presently before the court are (1) defendant's motion
for judgment on the pleadings under Fed. R. Civ. P.
12(c) with respect to plaintiffs' claims under the Equal
Credit Opportunity Act and the Fair Credit Reporting
Act; and (2) plaintiffs' motion for class certification un-
der Fed. R. Civ. P. 23,

I find that in denying plaintiffs' application for a
credit card, defendant complied with the requirements of
the Equal Credit Opportunity Act when it explained that
it was denying their application because the holder of
[**2] the primary applicant's Social Security number
was reported to be deceased. This is a "sufficient reason"”
for the denial under the Equal Credit Opportunity Act.
Therefore, I will grant defendant's motion on the plead-
ings as to plaintiffs' claim under that Act.

As to the Fair Credit Reporting Act, plaintiffs have
not supported their claim for injunctive relief with any
authority. I am persuaded by the language of the statute
and the reasoning of other courts that the ability to enjoin
conduct in violation of the Act is reserved for the Federal

Trade Commission and other agencies. In addition, I
conclude that plaintiffs have not established any entitle-
ment to declaratory judgment under the Fair Credit Re-
porting Act. I conclude that this is not a proper case for
class certification both because the issues of law and fact
common to the class are overshadowed by the issues
relating to the damages incurred by each individual
member of the proposed class and the lack of any statu-
tory cap on the maximum award of damages for the class
means that the class damages could be far out of propor-
tion to the harm done. Therefore, I will grant defendant'’s
motion for judgment on the pleadings as it [**3] relates
to plaintiffs' claim for injunctive and declaratory relief
and I will deny plaintiffs' motion for class certification.

For the sole purpose of deciding these motions, 1
find that plaintiffs' complaint fairly alleges the following
facts.

ALLEGATIONS OF FACT

Plaintiffs Penny Lee Anderson and Russell D.
Anderson, Sr. are natural persons who reside in the city
of New Richmond, Wisconsin. Defendant Capital One
Bank is a federally chartered bank and a subsidiary of
Capital One Financial Corporation, which focuses on
credit card lending through the bank. Defendant has a
global customer base of 47,000,000 million and manages
loans totaling $ 70,200,000,000.

On May 29, 2002, plaintiffs applied for Capital One
credit cards. Defendant denied plaintiffs' applications
because "the person represented by the Primary Appli-
cant's Social Security Number is reported as deceased.”
Cpt. Exh. # 3. In the letters advising plaintiffs of the de-
nial of their application, defendant did not say which
consumer reporting agencies were the sources of these
credit reporting errors. Shocked at the reason for the de-
nial, plaintiff Penny Anderson telephoned defendant and
was advised to send in copies of [**4] her own and Rus-
sell Anderson's Social Security cards and the first page of
their bank statement.

On April 15, 2003, plaintiff Russell Anderson ap-
plied again for a Capital One [*447] credit card and was
denied because the holder of the Social Security number
he used was reported as deceased. (Plaintiffs do not say
whether Russell Anderson sent in a copy of his Social
Security card and the first page of his bank account when
he re-applied for credit.) Again, defendant did not say in
its denial letter which consumer reporting entities were
responsible for the erroneous report.

Plaintiffs paid a fee to view their credit reports
online in August 2003. Plaintiffs learned that Experian
Information Solutions, Inc. and Trans Union LLC were
the sources of the consumer credit information contained
in defendant's letters of May 29, 2002 and April 13,
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2003. Defendant purposefully withheld the identification
of these two consumer reporting agencies from plaintiffs
in order to protect and foster its business relationship
with these agencies. Becanse of defendant's failure to tell
plaintiffs which consumer reporting agencies that were
reporting them as deceased, plaintiffs have suffered out-
of-pocket damages, [**5] loss of productive and leisure
time, emotional distress, frustration, fear, humiliation,
anxiety and mental distress.

Although plaintiffs did not allege this fact in their
complaint, defendant has represented that at some point
after plaintiff Russell Anderson's two unsuccessful ef-
forts to obtain a Capital One card, he applied for and
received a credit card from defendant. Plaintiffs have not
contradicted this representation.

OPINION

Before reaching the issue of class certification, it is
necessary to address defendant's arguments in its motion
for judgment on the pleadings that plaintiffs are not enti-
tled to injunctive or declaratory relief under the Fair
Credit Reporting Act. The viability of plaintiffs' claims
bears on their request for class certification.

A. Motion for Judgment on the Pleadings

[HN1]A motion for judgment on the pleadings filed
pursuant to Fed. R. Civ. P. 12(c) is governed by the same
standard that controls Rule 12(b)(6) motions to dismiss
for failure to state a claim. GATX Leasing Corp. v. Na-
tional Union Fire Ins. Co., 64 F.3d 1112, 1114 (7th Cir.
1995). The only difference between the two is that on a
Rule 12(c) motion, the court considers [**6] the answer
as well as the complaint. Under either rule, a claim will
not be dismissed unless "it is clear that no relief could be
granted under any set of facts that could be proved con-
sistent with the allegations." Hishon v. King & Spalding
467 U.S. 69, 73, 81 L. Ed. 2d 59, 104 S. Ct. 2229 (1984).

1. The Equal Credit Opportunity Act

"The [Equal Credit Opportunity Act] was originally
enacted in 1974 to prohibit discrimination in credit trans-
actions." Treadway v. Gateway Chevrolet Oldsmobile,
Inc., 362 F.3d 971, 975 (7th Cir. 2004). "It was amended
in 1976 to require creditors to furnish written notice of
the specific reasons why an adverse action was taken
against a consumer." Id. [HN2]15 U.S.C. § 1691(d)(3)
imposes a duty on creditors to provide "specific reasons"
for the taking of any adverse actions against credit appli-
cants. According to the Court of Appeals for the Seventh
Circuit, this notice requirement "is not particularly ardu-
ous." Id. at 975 n.2. In fact, in outlining the purpose of
the notice requirement, the authors of the Senate Report
said that it was not intended that "'statements of reasons
be given in the form of [**7] long, detailed personal
letters . . . a short, check-list statement will be sufficient

so long as it reasonably indicates the reasons for the ad-
verse action." O'Dowd v. South Central Bell, 729 F.2d
347, 352 (5th Cir. 1984) (quoting S. Rep. No. 589, 94th
Cong., 2d Sess. 8 (1976)). The Senate Report included a
sample checklist of reasons that would meet the Act's
requirements, such as "length of employment," "lack of
credit references," "time in residence" and "too many
other credit obligations at this time." Id.

Defendant told plaintiffs that it had denied their
credit application because plaintiff Russell Anderson's
Social Security number had been reported as assigned to
a person who was dead. This is a sufficient reason under
the Act. Plaintiffs' argument that defendant [*448]
should have disclosed the source of the reported reason
for denial goes beyond the statutory requirements; dis-
closing each consumer reporting agency that reported
plaintiffs as deceased is a more onerous requirement than
stating the reason for denying plaintiffs’ application for
credit and defeats the purpose of a short checklist state-
ment that reasonably indicates the reasons for the [**8]
adverse action. O'Dowd, 729 F.2d at 352. Because plain-
tiffs can obtain no relief under any set of facts that would
support their alleged violation of the Equal Credit Op-
portunity Act, I will grant defendant's motion on the
pleadings as to plaintiffs' claim under that Act.

2. The Fair Credit Reporting Act

Congress enacted the Fair Credit Reporting Act in
1970 to insure that consumer reporting agencies reported
accurate information. Treadway, 362 F.3d at 982.
[HN3]15 U.S.C. § 1681m(a) of the Fair Credit Reporting
Act requires persons who take adverse action against a
consumer in reliance on information contained in a con-
sumer report to provide the consumer with the name,
address and telephone number of the consumer reporting
agency that furnished the report. Plaintiffs contend that
defendant violated this section of the Act when it failed
to identify the consumer reporting agencies that were
reporting them as deceased. They seek actual, statutory
and punitive damages as well as injunctive and declara-
tory relief.

Defendant has moved for judgment on the pleadings
with respect to the claims for injunctive and declaratory
relief, [¥*9] arguing that the Act limits private plaintiffs
to damages. If defendant is correct, the authority to en-
join conduct in violation of the Fair Credit Reporting Act
is reserved for the Federal Trade Commission and other
agencies.

Only one federal appellate court has addressed the
issue of the propriety of injunctive relief for private
plaintiffs. In Washington v. CSC Credit Services, 199
F.3d 263 (5th Cir. 2000), [HN4]the court noted that the
Act's civil liability provisions "expressly refer to dam-
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ages and attorney fees without mentioning injunctive
relief” (citing 15 U.S.C. §§ 1681n-16810). In the court's
opinion, the omission of any reference to injunctive relief
was significant because other sections of the Act give the
Federal Trade Commission and other agencies the ex-
press power to obtain injunctive relief. Id. (citing 15
U.S.C. § 1681s(a), 15 U.S.C. § 45(b) and 15 U.S.C. §
1681s(b)). This affirmative grant of power to the Federal
Trade Commission to pursue injunctive relief coupled
with the absence of a similar grant to private litigants
"persuasively demonstrates that [**10] Congress vested
the power to obtain injunctive relief solely with the Fed-
eral Trade Commission." 1d. See also In re Trans Union
Corp. Privacy Litigation, 211 F.R.D. 328, 339-40 (N.D.
[l. 2002) ("In light of the affirmative grant of such
power to the FTC, this court agrees with Washington that
Congress vested the power to obtain injunctive relief
solely with the FTC."). I see no reason to reach a differ-
ent conclusion, particularly in light of plaintiffs’ failure to
advance any argument for reading the Fair Credit Re-
porting Act as authorizing private plaintiffs to obtain
injunctive relief. Therefore, I will grant defendant's mo-
tion for judgment on the pleadings as it applies to plain-
tiffs' claim for injunctive relief under the Act.

Although plaintiffs seem to concede that injunctive
relief is not available to them, they argue that they can
obtain declaratory relief. According to plaintiffs, the fed-
eral Declaratory Judgment Act, 28 U.S.C. § 2201, per-
mits a court to enter a declaratory judgment even if in-
junctive relief is not available.

[HNS5]Although the Declaratory Judgment Act al-
lows a court to declare the rights and other legal relations
of [**11] any interested party seeking such a declaration
in a case of actual controversy within its jurisdiction,
with certain exceptions not relevant to this case, the
"primary purpose of [the Act] is "to avoid accrual of
avoidable damages to one not certain of his rights and to
afford him an early adjudication without waiting until his
adversary should see fit to begin suit, after damage had
accrued." Cupningham Brothers, Inc. v. Bail, 407 F.2d
1165, 1167-68 (7th Cir. 1969) (emphasis added); see also
In re Trans Union Corp. Privacy Litigation, 211 F.R.D.
at 340 (plaintiffs' request for declaration that defendant
violated Fair Credit Reporting [*449]_Act is not type of
action contemplated by Declaratory Judgment Act). In
the present action, plaintiffs' damages have aiready ac-
crued, thus eliminating any possible benefit to defendant
of an early declaration of plaintiffs' rights.

Second, nothing in 15 U.S.C. § 1681n-16810 sug-
gests that plaintiffs are entitled to anything other than
damages, attomey fees and costs. Third, [HN6]it is
within the court's discretion to deny declaratory relief
when there is available a more complete form [**12] of

relief, such as damages. See, e.g., City of Highland Park

v. Train, 519 F.2d 681, 693 (7th Cir. 1975) (availability
of another remedy does not preclude declaratory relief,
but court may properly decline jurisdiction in declaratory
action when another remedy would be more effective or
appropriate). Fourth, now that plaintiff Russell Anderson
has obtained a credit card from defendant, he has no con-
tinuing controversy with defendant. (Plaintiffs do not
explain why plaintiff Penny Lee Anderson has not ob-
tained a credit card from defendant.) Furthermore, de-
fendant has advised the court that in April 2004 it
amended its denial letter to include the name of any
credit bureau from which it had obtained a credit report
in connection with the rejected application. If there ever
were a need for a declaratory judgment, it has vanished.
Therefore, I will grant defendant's motion for judgment
on the pleadings as it relates to plaintiffs’' claim for de-
claratory judgment under the Fair Credit Reporting Act.

B. Motion for Class Certification

[HN7]Before a court may certify a class, the plain-
tiffs must satisfy the requirements of both Rule 23(a) and
(b). Rosario v. Livaditis, 963 F.2d 1013, 1617 (7th Cir.
1992). [**13] Rule 23(a) sets forth four prerequisites:
(1) numerosity; (2) commonality; (3) typicality; and (4)
adequate representation. In re Copper Antitrust Litiga-
tion, 196 F.R.D. 348, 353 (W.D. Wis. 2000). These re-
quirements are intended to limit class claims "to those
fairly encompassed by the named plaintiffs claims."
General Telephone Co. of Northwest v. EEOC, 446 U.S.
318,330, 64 L. Ed. 2d 319, 100 S. Ct. 1698 (1980). Rule
23(b) lists three types of class actions that may be main-
tained; plaintiffs must demonstrate that they qualify for
at least one of these.

[HN8]In addition to the express requirements of
Rule 23, courts have recognized two implicit ones. First,
the named class representatives must have standing, that
is, they must be members of the class they propose to
represent. Rozema v. Marshfield Clinic, 174 F.R.D. 425,
432 (W.D. Wis. 1997) (citing 7B Charles Alan Wright, et
al., Federal Practice & Procedure, § 1785.1, at 139 (2d
ed. 1986)). Second, the definition of the proposed class
must be "precise, objective and presently ascertainable."
Simer v. Rios, 661 F.2d 655, 669 (7th Cir. 1981 ) ("ele-
mentary that in order to maintain a class action, [**14]
the class sought to be represented must be adequately
defined and clearly ascertainable') (quoting De Bre-
maecker v. Short, 433 F.2d 733, 734 (5th Cir. 1970));
Copper, 196 F.R.D. at 353. Class definition is critical
because it "identifies the persons (1) entitled to relief, (2)
bound by the judgment, and (3) entitled to notice in a
Rule 23(b)(3) action." Manual for Complex Litigation §
30.14 (3d ed. 1999). Therefore, I will determine whether
plaintiffs’ proposed class definition is ascertainable.

1.’ Ascertainability
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Plaintiffs propose the following class definition:

All consumers: to whom Capital One
sent its letter # 9, from February 2002 un-
til April 2004; who applied to Capital One
with a social security number that the So-
cial Security Death Index neither indicates
belongs to a deceased person nor indicates
belongs to a person other than the person
whose name was given on the application;
and who have never had a Capital One
account.

Plaintiffs' proposed definition addresses defendant's
concerns about ascertainability of the class. Under a pre-
vious, broader definition proposed by plaintiffs, defen-
dant had argued that the [**15] proposed class would
include individuals with no claim, either because the
individual was in fact deceased or because the person
deliberately or inadvertently used [*450] a deceased
person's Social Security number on her credit applica-
tion. Plaintiffs assert that the Social Security Death Index
can identify those persons who are deceased in fact and
those who are presumptively identity thieves. Defendant
disagrees, pointing out that the index is far from compre-
hensive because it picks up only reported deaths and
does not include many deaths predating 1962, when the
index was first computerized.

Despite the imperfections of the index, it is likely to
weed out many, if not most, of the persons who used a
dead person's number in place of their own; indeed, it
should weed out any persons who used any number other
than their own when they applied. (Defendant says that
plaintiffs are abandoning all of those who submitted
someone else's number by mistake; including them
would be a logistical nightmare since it would be neces-
sary to determine in each case whether the use of another
number was accidental or deliberate. In any event, I am
not persuaded that the Fair Credit Reporting Act's sanc-
tions [**16] are intended to protect applicants for credit
who submit inaccurate applications.)

In addition, according to plaintiffs, one can use de-
fendant's own records to distinguish applicants who had
an account with defendant from those who did not. (De-
fendant does not dispute this assertion.) This distinction
is important because applicants who had an account with
defendant may be subject to an arbitration agreement
with defendant or may owe defendant outstanding bal-
ances. Plaintiffs' proposed definition excludes individu-
als who have ever had an account with defendant, mak-
ing the proposed class more precise and ascertainable. I
conclude that the proposed class is ascertainable. I note

also that it excludes plaintiff Russell Anderson, leaving
plaintiff Penny Anderson as the only class representative.

2. Numerosity

[HN9]Rule 23 (a)(1) requires a showing that the
number of members in the proposed class is so large as
to make joinder "impracticable." Meeting this require-
ment takes only a good faith non-speculative estimate of’
the size of the proposed class. Arenson v. Whitehall
Convalescent & Nursing Home, Inc., 164 F.R.D. 659,
662-63 (N.D. Ill. 1996). Relying on data from [**17] a
survey performed by defendant, Dft.'s Br., dkt. # 38, at 5,
plaintiffs estimate that the class would include 19, 840
individuals, including plaintiff Penny Anderson. Defen-
dant does not dispute this conclusion. Because it would
be impracticable to join this many individuals, plaintiffs
have satisfied the numerosity requirement of Rule

23(a)(1).

3. Commonality

[HN10]"A common nucleus of operative fact is usu-
ally enough to satisfy the commonality requirement of
Rule 23(a)(2)." Rosario, 963 F.2d at 1018. Some factual
variation in the details of individual claims does not de-
feat a finding of commonality. Id. at 1017 (citations
omitted). Courts give Rule 23(a}(2) a "highly permissive
reading." Markham v. White, 171 F.R.D. 217, 222 (N.D.
11l. 1997), requiring plaintiffs to show only that there is
more than one issue of law or fact in common. Wagner v.
NutraSweet Company, 170 F.R.D. 448. 451 (N.D. Ill.

1997).

According to plaintiffs, the common nucleus of op-
erative fact is defendant’s repeated act of sending form
letters to consumers who were denied credit because they
were reported as dead. [HN11]"Common nuclei of fact
are [**18] typically manifest where . . . the defendants
have engaged in standardized conduct towards members
of the proposed class by mailing to them allegedly illegal
form letters or documents." Keele v. Wexler, 149 F.3d
589, 594 (7th Cir. 1998). Defendant admits that it sent
approximately 124,000 "declined as deceased" letters
identical to plaintiffs’ between February 20, 2002 and
February 20, 2004. Plaintiffs' proposed class meets the
commonality requirement.

4. Typicality

[HN12]"The commonality and typicality require-
ments of Rule 23(a) tend to merge." General Telephone
Co. of Southwest v. Falcon. 457 U.S. 147. 157 n.13, 72
L. Ed. 2d 740, 102 S. Ct. 2364 (1982); see also Rosario
963 F.2d at 1018 ("The question of typicality in Rule
23(a)(3) is closely related to the preceding question of
commonality."). The purpose of both requirements is to
"ensure that only [*451] those plaintiffs or defendants
who can advance the same factual and legal arguments
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may be grouped together as a class." Mace v. Van Ru
Credit Corp., 109 F.3d 338, 341 (7th Cir. 1997). A
named plaintiff's claim is typical if it is based on the
same legal theory and arises from the same course of
[**19] conduct alleged by the other members of the
proposed class, Keele, 149 F.3d at 595 (citing De La
Fuente v. Stokely-Van Camp. Inc., 713 F.2d 225, 232
(7th Cir. 1983)), even though there are factual differ-
ences between the named plaintiff's claim and the claims
of other class members. De La Fuente, 713 F.2d at 225,

Defendant suggests that plaintiff Penny Anderson
lacks the willingness and ability to bear the costs of iden-
tifying and notifying each class member of the case.
[HN14]Fed. R. Civ. P. 23(c)(2)(B) requires that in any
class action certified under Rule 23(b)(3), the court "di-
rect to class members the best notice practicable under
the circumstances, including individual notice to all
members who can be identified through reasonable ef-
Jfort” (emphasis added); see also Eisen v. Carlisle & Jac-
quelin, 417 U.S. 156, 177-78, 40 L. Ed. 2d 732, 94 S. Ct.

"Typicality under Rule 23(a)(3) should be determined
with reference to the [defendant's] actions, not with re-
spect to particularized defenses [the defendant] might
have against certain class members.”" Wagner v. Nu-
trasweet, 95 F.3d 527, 534 (7th Cir. 1996).

Plaintiffs' Fair Credit Reporting Act claim is typical
of the class. Defendant mailed the same "declined as
deceased" letters to the proposed class members without
identifying any consumer reporting agencies, allegedly in
violation of the Fair Credit Reporting Act. This is suffi-
cient to meet Rule 23(a)'s typicality requirement. Keele,
149 F.3d at 595 (finding typicality in proposed class
where defendants mailed form letters seeking collection
fee and plaintiffs alleged violations of same statutory
sections under same legal theory). [**20]

5. Adequacy of Representation

[HN13]"The adequacy inquiry under Rule 23(a)(4)
serves to uncover conflicts of interest between named
parties and the class they seek to represent. A class rep-
resentative must be part of the class and possess the same
interest and suffer the same injury as the class members."
Amchem Products, Inc. v. Windsor, 521 U.S. 591, 625-
626, 138 L. Ed. 2d 689, 117 S. Ct. 2231 (1997) (citations
and internal quotations omitted). In addition, class coun-
sel must be qualified to conduct the proposed litigation
and must not have conflicts with the class. Id. at 626
n.20.

Defendant does not deny that plaintiffs have met
their burden of demonstrating that their lawyer is quali-
fied, experienced and able generally to conduct the pro-
posed litigation. Instead, defendant challenges represen-
tation by plaintiff Penny Anderson on the grounds that
she is willing to limit the recovery of absent class mem-
bers to statutory damages that cannot exceed $ 1,000 and
has failed to demonstrate a willingness and ability to bear
the costs of notifying each class member of the case.

As to defendant's first concern, plaintiffs argue that
defendant misrepresents their intentions and the law.
[**21] In their brief, plaintiffs assert that each class
member will be entitled to similar statutory or actual
damages. Contrary to defendant's argument, plaintiffs
have not agreed to limit the recovery of absent class
members to statutory damages.

2140 (1974). Defendant estimates that identifying and
notifying each class member could cost at least $
100,000. However, plaintiffs have represented that plain-
tiff Penny Anderson will bear whatever costs of identifi-
cation are necessary and whatever notice is practicable,
including notice by publication. Plts.' Br., dkt. # 44, at 9.
I am satisfied that plaintiff meets the adequacy of repre-
sentation requirement.

6. [**22] Predominance and superiority under Rule
23(bX3

Although plaintiffs have satisfied the requirements
of Rule 23(a), they must also satisfy at least one of the
subsections of Rule 23(b). Plaintiffs do not suggest that
subsection (1) applies; they cast their lot with either sub-
section (2) or (3). However, [HN15]subsection (2) ap-
plies only to suits that seek [*452] declaratory or in-
junctive relief. 7B Charles Alan Wright, et al., Federal
Practice and Procedure § 1784, at 77 (2d ed. 1986). Now
that I have granted defendant's motion for judgment on
the pleadings, this form of relief is not available.

Plaintiffs' only remaining claim is for monetary re-
lief under the Fair Credit Reporting Act. Therefore, they
must meet the requirements of [HN16]subsection (3) of
Rule 23(b), which allows the maintenance of a class ac-
tion if "questions of law or fact common to members of
the class predominate over any questions affecting only
individual members" and "a class action is superior to
other available methods for the fair and efficient adjudi-
cation of the controversy." The Supreme Court has
summarized this provision as permitting class certifica-
tion when "a class action would achieve economies of
time, [**23] effort, and expense, and promote . . . uni-
formity of decision as to persons similarly situated, with-
out sacrificing procedural fairness or bringing about
other undesirable results.” Amchem, 521 U.S. at 615
(citing Fed. R. Civ. P. 23 Advisory Committee Notes);
see also Mejdrech v. Met-Coil Systems Corp., 319 F.3d
910, 911 (7th Cir. 2003) ("Class action treatment is ap-
propriate and permitted by Rule 23 when the judicial
economy from consolidation of separate claims out-
weighs any concern with possible inaccuracies from their
being lumped together in a single proceeding for deci-
sion by a single judge or jury.")
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Plaintiffs face an obstacle at the first requirement. It
seems clear that defendant violated the technical re-
quirements of § 1681m of the Fair Credit Reporting Act
when it denied plaintiffs’ applications for credit without
setting forth the names, addresses and telephone numbers
of the consumer reporting agencies on whose credit re-
ports it had relied. The only question is whether defen-
dant's violation was wilful, in which case the class mem-
bers would have the choice of actual or statutory dam-
ages, plus the possibility of punitive damages, § 1681n,
[**24] or whether it was negligent, in which case the
class members could recover only for any actual dam-
ages they incurred as a result of the omission of the in-
formation about the consumer reporting agencies. §
1681o0.

At this stage of the proceedings, plaintiffs have not
advanced any reasons why defendant might be found to
have acted wilfully, other than to allege that defendant
wanted to protect and foster its relationship with the con-
sumer reporting agencies. It is a toss up at this point
whether plaintiffs can make a showing of wilfulness. If
they cannot, each and every class member will be re-
quired to prove actual damages in order to recover any
amount from defendant. As I have noted, the only harm
to plaintiffs and the proposed class is the omission of the
names of the consumer reporting agencies from the de-
nial letter. The class cannot claim actionable harm from
the omission of the information that the Social Security
numbers used in the credit applications were assigned to
a deceased person; as to that statement, defendant was in
compliance with the law. It is hard to imagine that any-
one could have incurred actual damages of any signifi-
cance as a result of the omission of the [**25] names of
the consumer reporting agencies. How much would it
have cost to call or write defendant to determine what
steps to take to correct the false information and then to
photocopy a Social Security card and the first page of a
bank statement and mail the copies to defendant? More-
over, if applicants had wanted to obtain the names of the
reporting agencies so as to be able to correct the informa-
tion for future applications, plaintiffs have not suggested
that they could not have obtained it in the same tele-
phone call or written request.

The second condition of subsection (3) is a showing
that a class action is "superior to other available methods
for the fair and efficient adjudication of the controversy."
At this point in the proceeding, plaintiffs have failed to
make that showing. Unless and until plaintiffs can dem-
onstrate that they can prove wilfulness, there is no
ground at all for a class action. Such an action would
consist of nothing other than a determination of the indi-
vidual damages of that portion of 19,800 people who
want to pursue a claim for actual damages.

Moreover, there is more than an element of unfair-
ness in subjecting a defendant to a [*453] suit by a class
of 19,840 [**26] persons theoretically eligible for
awards of $ 100 to $ 1000. The potential damages for
such a class are wholly out of proportion to the harm
done to any of the class members or to all of them to-
gether, particularly if plaintiffs cannot show that defen-
dant acted wilfully in omitting the source of its informa-
tion for its conclusion that the credit applicant was using
a Social Security number assigned to someone who was
dead. Defendant's violation of the Fair Credit Reporting
Act was particularly innocuous, given the reason for its
denial of credit. As plaintiffs acknowledge, they could
have cured the problem simply by sending defendant
copies of their Social Security cards and the first page of
a bank statement. They did not need the name of any
consumer reporting agency as they would have if defen-
dant had relied on inaccurate adverse reports of their
credit histories. In that case, the rejected applicants
would have had to work directly with the consumer re-
porting agencies to convince them that they had made
errors in showing bills as unpaid, debts owed and judg-
ments entered. In this instance, however, the only mis-
take that the agencies made was to show persons as de-
ceased who were [**27] still alive. Irritating as the mis-
take would be to any applicant, it is only an irritant. It is
not a complete block to the acquisition of a credit card,
as plaintiff Russell Anderson's experience shows.

This case is not one that seeks to vindicate important
rights protected by the Act such as those relating to pri-
vacy in credit reports or to the dissemination of accurate
credit information. Defendant's violation did not relate to
either of these rights; its violation was omitting certain
information from a letter denying credit. Penalties in the
form of damages in the neighborhood of $ 12,000,000
(assuming that each class member were awarded the
maximum amount of $§ 1000 in statutory damages), plus
punitive damages, or even 2,000,000 (assuming that each
member were awarded the $ 100 minimum in statutory
damages) would not be necessary to motivate defendant's
compliance with the Act even if defendant had not cor-
rected its letters already. (Oddly enough, Congress has
not set caps on the amount of class action damage
awards under the Fair Credit Reporting Act as it has un-
der five of the other six subchapters of the Consumer
Credit Protection Act, including 15 US.C. §
1640(a)(2)(B) [**28] (setting a cap of the lesser of $
500,000 or one percent of the net worth of the creditor
for actions under the Truth in Lending Act, 15 U.S.C. §§
1601-49 and the Consumer Leasing Act, 15 U.S.C. §
1667-77); 15 U.S.C. § 169le(b) (same limit for class
action suits under the Equal Credit Opportunity Act); 15
U.S.C. § 1692k (Fair Debt Collection Practices Act); and
15 U.S.C. § 1693m(a)(2)(B) (Electronic Funds Transfer
Act), despite the fact that much of the prohibited conduct
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in these subchapters is far more egregious than defen-
dant's omission of the sources of the information that
plaintiff Russell Anderson's Social Security number was
assigned to a person who was deceased. See, e.g., 15
U.S.C. § 1691, prohibiting discrimination by creditors on
the basis of race, color, religion, national origin, sex,
marital status or age, and 15 U.S.C. § 1692, prohibiting
abusive, deceptive and unfair debt collection practices.)

Finally, a class action is not necessary to give in-
jured parties an opportunity for relief [**29] that would
be too expensive to obtain if they were limited to indi-
vidual suits. If indeed there are other persons who be-

lieve that they were injured by receipt of the kind of let-

ter plaintiffs received, they have an incentive to sue. Not
only can they receive up to $ 1000 in statutory damages
or any amount of actual damages they incurred plus pu-
nitive damages if they can prove wilfulness and actual
damages if they prove only negligence, but their suits are
essentially costless because they are entitled to an award
of the attorney fees and costs they incur in bringing suit.
§§ 1681n(a)(3) and 1681o(a)2). [HN17]The court of
appeals has held that where individual claims are of sig-
nificant value, class certification is less appropriate. Cf.,
Nagel v. ADM Investor Services, Inc., 217 F.3d 436, 443
(7th Cir. 2000) ("Each class member had a sufficiently
large stake to be able to afford to litigate on his own--a
consideration that weighs against allowing a suit to pro-
ceed as a class action."); Frahm v. Equitable Life Assur-
ance Society, 137 F.3d 955, 957 (7th Cir. 1998) ("Indi-
vidual rather than class litigation [*454] is the best way
to resolve person-specific contentions [**30] when the

stakes are large enough to justify individual suits.").
Plaintiffs' claim of $ 25,000 for their emotional distress
is not a small claim. According to plaintiffs, other class
members have similar damage claims. If so, they have
more than adequate incentive to pursue their own actions
against defendant.

I conclude that plaintiffs have failed to carry their
burden of showing that certification of a class action
would meet the predominance and superiority require-
ments of Rule 23(b)(3). Therefore, I will deny their mo-
tion for class certification.

ORDER
IT IS ORDERED that

1. Defendant Capital One Bank's motion for judg-
ment on the pleadings as to plaintiffs Penny Lee Ander-
son and Russell D. Anderson's claim under the Equal
Credit Opportunities Act is GRANTED;

2. Defendant's motion for judgment on the pleadings
is GRANTED as to plaintiffs' claims for injunctive and
declaratory relief under the Fair Credit Reporting Act;

3. Plaintiffs' motion for class certification under Fed.
R. Civ. P. 23 is DENIED.

Entered this 5th day of October, 2004.
BY THE COURT:

BARBARA B. [**31] CRABB
District Judge
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PRIOR HISTORY: [**1] Appeal from the United
States District Court for the Central District of Califor-
nia.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendants appealed the
order of the United States District Court for the Central
District of California certifying a class action, in an anti-
trust case alleging defendants conspired to fix realtor
brokerage fees in violation of the Sherman Act, 15

U.S.C.S. § 1, and the Clayton Act, 15 U.S.C.S. § 15.

OVERVIEW: Plaintiffs commenced an antitrust action
on behalf of themselves and similarly situated residential
home sellers, alleging defendants conspired to fix realtor
brokerage commissions through their distribution of a
recommended fee schedule. Plaintiffs based their dam-
ages on estimated commissions on 400,000 home sales
during a four-year period. Defendants appealed the dis-
trict court order certifying the action as a class action.
The court reversed the judgment because the district
erred in finding that the action was a proper class action.
The court ruled the action was not suitable as a class
action because questions of law or fact common to class
members did not predominate over questions affecting
individual members, and because problems associated
with the proof of damages requirement in antitrust ac-
tions would make management difficult.

OUTCOME: The court reversed the judgment. The
court ruled the action was not suitable as a class action
because questions of law or fact common to class mem-
bers did not predominate over questions affecting indi-
vidual members, and problems associated with the proof
of damages requirement would make management diffi-
cult.

CORE TERMS: broker, class action, conspiracy, real
estate, questions of law, notice, residential, membership,
sellers, fee schedule, attorney's fee, predominate, esti-
mated, generalized, brokerage, antitrust, aggregate, treb-
led, opt, illegal conduct, commodity, resale, Sherman
Act, Clayton Act, interlocutory appeal, class suit, real
property, individual members, treble damages, distrib-
uted

LexisNexis(R) Headnotes

Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections > General Overview

Civil Procedure > Class Actions > Prerequisites > Nu-
merosity

[HN1]Fed. R. Civ. P. 23(b) requires that the prerequisites
of Fed. R. Civ. P. 23(a) must first be satisfied. They are
(1) that the class is so numerous that joinder of all mem-
bers is impracticable, (2) there are questions of law or
fact common to the class, (3) the claims or defenses of
the representative parties are typical of the claims or de-
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fenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class.

Civil Procedure > Class Actions > Certification

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN2]The propriety of the certification of both plaintiff
and defendant classes and of the class action in general
must be measured against the requirements of Fed. R.

Civ. P. 23(a).

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview
[HN3]Fed. R. Civ. P. 23(b).

Civil Procedure > Class Actions > Class Members >
Defendants

Civil Procedure > Class Actions > Class Members >
Nonnamed Members

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN4]Whether the claims or defenses of the representa-
tives of the named parties are typical of all the claims
and defenses of absent members are considered under
Fed. R. Civ. P. 23(b)(3).

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN5]The additional requirements of Fed. R. Civ. P.
23(b)(3) are: (1) whether common questions predominate
over individual ones, and (2) whether the action is "man-
ageable."

Antitrust & Trade Law > Clayton Act > Remedies >
Damages

Antitrust & Trade Law > Sherman Act > Remedies >
Damages

[HN6]In order to prevail under § 1 of the Sherman Act,
15 U.S.C.S. § 1, and to recover treble damages under § 4
of the Clayton Act, 15 US.C.S. § 15, plaintiffs must
prove both that the defendants' conduct contravened § 1
and that plaintiffs suffered injury as a direct result of this
illegal conduct.

Antitrust & Trade Law > Clayton Act > General Over-
view
Antitrust & Trade Law > Sherman Act > General Over-
view

[HN7]The "Membership-Ratification" theory has been
reformulated by numerous courts including the Ninth
Circuit. In each of these reformulations much of the
stress falls upon the knowledge component.

Antitrust & Trade Law > Clayton Act > General Over-
view

Antitrust & Trade Law > Sherman Act > General Over-
view

[HN8]Under the "Membership-Ratification" theory, the
individual members of associations can be held responsi-
ble for the unlawful conspiratorial acts or declarations of
the associations only if they are shown to have known
and approved of such activities and of their unlawful
objectives.

Antitrust & Trade Law > Clayton Act > General Over-
view

Antitrust & Trade Law > Sherman Act > General Over-
view

[HNO9]The key element of proof for linking an associa-
tion member to the acts of his organization is a showing
that he knew of and condoned the act in issue.

Antitrust & Trade Law > Clayton Act > General Over-
view

Antitrust & Trade Law > Sherman Act > General Over-
view

Criminal Law & Procedure > Criminal Offenses > Mis-
cellaneous Offenses > Abuse of Public Office > Illegal
Political Activity > Penalties

[HN10]The law of the Ninth Circuit is that the printing
of a price schedule and its distribution to members is not
enough to establish civil or criminal liability.

Antitrust & Trade Law > Price Fixing & Restraints of
Trade > Per Se Rule & Rule of Reason > General
Overview

Antitrust & Trade Law > Sherman Act > General Over-
view

[HN11]Price-fixing is per se an unreasonable restraint of
trade. It is not for the courts to determine whether in par-
ticular settings price-fixing serves an honorable or wor-
thy end. An agreement, shown either by adherence to a
price schedule or by proof of consensual action fixing the
uniform or minimum price, is itself illegal under the
Sherman Act, 15 U.S.C.S. § 1, no matter what end it was
designed to serve.

Civil Procedure > Class Actions > Certification
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Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN12]In order to certify an action as a proper class ac-
tion it is necessary to demonstrate that the class action is
superior to other available methods for the fair and effi-
cient adjudication of the controversy as required by Fed.
R. Civ. P. 23(b)(3).

Antitrust & Trade Law > Clayton Act > General Over-
view

Antitrust & Trade Law > Private Actions > Injuries &
Remedies > General Overview

{HN13]Proof of injury is an essential substantive element
of the successful treble damage antitrust action.

Antitrust & Trade Law > Clayton Act > Remedies >
Damages

Antitrust & Trade Law > Private Actions > Injuries &
Remedies > General Overview

Antitrust & Trade Law > Sherman Act > Remedies >
Damages

[HN14]The trebling of damages in Sherman Act, 15
U.S.C.S. § 1, and Clayton Act, 15 U.S.C.S. § 15, cases is

a statutory punitive measure.

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN15]The question of manageability under Fed. R. Civ.
P. 23(b)(3)(D) involves considerations of the difficulties
likely to be encountered in the management of a class
action.

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN16]Where generalized treatment soon falls into indi-
vidualized law suits, at that point such actions become
unmanageable as a class action.

JUDGES: Duniway and Trask, Circuit Judges, and
Powell, " District Judge. Duniway, Circuit Judge, con-
curring.

*  Honorable Charles L. Powell, Senior United
States District Judge for the Eastern District of
Washington, sitting by designation.

OPINION BY: TRASK

OPINION
[*228] TRASK, Circuit Judge:

In this proceeding under the Interlocutory Appeals
Act of 1958, 28 U.S.C. § 1292(b), we are called upon to
decide by means of an interlocutory appeal whether this
suit may be maintained as a class action under Rule 23
Federal Rules of Civil Procedure. The action was
brought by plaintiffs Richard and Margo Kline, husband
and wife, on behalf of themse]ves and all sellers of resi-
dential real estate in Los Angeles County against the Los
Angeles Realty Board and its several divisions and 32
named real estate brokers representing a class consisting
of all real estate brokers who were members of the Board
during the 4-year period prior to the filing of the action.

Plaintiffs allege that the Board and its members con-
spired in violation of section 1 of the Sherman Act, 15
U.S.C. § 1, [**2] to fix brokerage commissions through
distribution of a recommended fee schedule to its mem-
bers. Plaintiffs claim that the fee schedule fixed commis-
sions at a higher rate than it would have been absent the
schedule, causing damage to plaintiffs which they are
entitled to have trebled under section 4 of the Clayton
Act, 15 U.S.C. § 15. During the 4-year period involved,
approximately 800,000 deeds were recorded in Los An-
geles County. Based upon this fact defendants estimated
that upwards of 400,000 sales with approximately that
number of plaintiffs could well be involved in this class
suit. ' By virtue of the alleged conspiracy and the dam-
ages sustained the plaintiffs prayed for a judgment
against the defendants as a class and each of them indi-
vidually totaling $250,000,000 actual damages trebled to
$750,000,000, or according to the proof adduced at trial,
together with a reasonable attorney's fee and costs of
suit.

1 The plaintiffs did not disagree but suggested at
oral argument as a word of caution that there
might be more.

[**3] More than 2,000 brokers who were members
of the Los Angeles Realty Board and its divisions per-
formed services during the 4-year period in the sale of
residential property, which is defined as any lot or parcel
of real property improved with from 1 to 12 dwelling
units. Defendants denied participating in any conspiracy.
The defendant Board admitted publishing and distribut-
ing a commission schedule but denied that any member
was required to follow it. The fee schedule suggested a
commission of 6 percent of the total purchase price. The
foreward of the schedule states in part:

“It should be understood that no mem-
ber of the Los Angeles Realty Board, or
any other Realtor is in any way bound by
this Schedule. The amount of the commis-
sion on any real estate transaction is a
matter for the parties to that transaction
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and is in no way subject to the control of
the Los Angeles Realty Board."

The trial court received a motion for certification of
the action as proper under Rule 23. After having consid-
ered the motion, the opposition, voluminous supporting
documents and filings and after having heard extensive
argument, the District Court granted the motion in part
and denied it [**4] in part to the following effect:

(1) The named plaintiffs Richard and Margo Kline,
husband and wife, were found to be representative of a
class of all persons who sold residential property within
Los Angeles County, California, during the period Sep-
tember 24, 1966, to September 23, 1970, and used the
services of one or more of the named defendant real es-
tate brokers or brokerage firms or any member of the Los
Angeles Realty Board (including its divisions) and com-
pensated said brokers or firms for their services.

(2) The 32 named defendant real estate brokers and
brokerage firms together with the Los Angeles Realty
Board and its branches were determined to be representa-
tive of a defendants' class of all real estate brokers who
during the [*229] same period were members of the Los
Angeles Realty Board including its branches and who
acted in that capacity in connection with the sale of resi-
dential real property.

(3) The District Court denied Martin Simon status as
a representative of a class of "unsuccessful sellers of real
property," because it would have been inappropriate un-
der Rule 23.

(4) The court also denied representative status to
sellers of commercial and industrial [**5] property.

The court's two findings of representative status
were based in part on its determination that the central
issue concerned whether there was a conspiracy entered
into by the defendants to fix prices for commissions in
sales of residential real property in Los Angeles County.
This issue, the court found, presented common questions
of law and fact which predominated over any questions
of law and fact affecting only individual members of the
classes. A sub-issue, ruled the court, was whether there
was a schedule of commissions prepared, published and
distributed by the defendants and whether said schedule
was substantially adhered to by the broker defendants.
This central and sub-issue should not have to be tried on
more than one occasion, said the court, and although
individual issues did exist such as whether the individual
brokers knew of the schedule and whether they con-
formed to it, these individual issues did not predominate
over the common issues of law and fact. The court hav-
ing concluded that its order involved a controlling ques-

tion of law as to which there was a substantial ground for
difference of opinion, certified it for immediate appeal
under 28 U.S.C. § 1292 [**6] (b). This court has entered
its order permitting the appeal. ? Defendants appeal the
District Court's order finding the case to be proper class
action.

2 Although questions were raised as to the ap-
plication of the Interlocutory Appeals Act to the
order of the trial court certifying the appeal as an
interlocutory one, those questions were briefed by
counsel on both sides and the order granting per-
mission to submit an interlocutory appeal was
granted by another panel of this court. We do not
further examine that question.

Without expressly so stating, the parties appear in
agreement that whether this is a proper class action is to
be determined under Rule 23(b) (3). We are in accord. *
Rule 23(b) first [HN1]requires that [*230] the prerequi-
sites of Rule 23(a) must first be satisfied. They are (1)
that the class is so numerous that joinder of all members
is impracticable, (2) there are questions of law or fact
common [**7] to the class, (3) the claims or defenses of
the representative parties are typical of the claims or de-
fenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class.
[HN2]The propriety of the certification of both plaintiff
and defendant classes and of the class action in general
must be measured against these requirements.

3 Rule 23(b) states in pertinent part:

[HN3]"(b) . . . An action may be
maintained as a class action if the
prerequisites of subdivision (a) are
satisfied, and in addition:

"(3) the court finds that the
questions of law or fact common
to the members of the class pre-
dominate over any questions af-
fecting only individual members,
and that a class action is superior
to other available methods for the
fair and efficient adjudication of
the controversy. The matters perti-
nent to the findings include: (A)
the interest of members of the
class in individually controlling
the prosecution or defense of sepa-
rate actions; (B) the extent and na-
ture of any litigation concerning
the controversy already com-
menced by or against members of
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the class; (C) the desirability or
undesirability of concentrating the
litigation of the claims in the par-
ticular forum; (D) the difficulties
likely to be encountered in the
management of a class action."

As originally enacted, Rule 23 would not
have accommodated a suit like that filed here. It
provided only for a "true class suit" where, but
for the rule, the joinder of all interested persons
would have been essential, 3B Moore Federal
Practice (1974) para. 23.08; the "hybrid" class
suit where the interests of the parties were several
but concerned a specific property, id. para. 23.09;
and, the "spurious" class suit where there was no
jural relationship between the parties but a com-
mon question of law or fact existed. Such an ac-
tion was an invitation to those having such an in-
terest to join but not a requirement that they ac-
cept. Id. para. 23.10. The importance of Rule 23
at this time was not outstanding. In 1966 the rule
was amended to provide a more flexible remedy.
Recoveries would be available for or on behalf of
all members of the class and the judgments bind-
ing upon all provided the requirements of the rule
were met. The popularity of class actions in-
creased fourfold within a period of four years and
developed a host of champions and critics. Com-
pare Blecher, Is the Class Action Rule Doing the
Job? (Plaintiff's viewpoint) with Simon, ClassAc-
tions -- Useful Tool or Engine of Destruction, 55
F.R.D. 365, 375. The courts have had their own
difficulties in solving the problems generated by
the rule. Eisen v. Carlisle & Jacquelin, 370 F.2d
119 (2d Cir. 1966), cert. denied, 386 U.S. 1035
18 1. Ed. 2d 598, 87 S. Ct. 1487 (1967) (Eisen I);
Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d
Cir. 1968) (Eisen II); and Eisen v. Carlisle & Jac-
quelin, 479 F.2d 1005 (2d Cir. 1973), vacated,
417 U.S. 156, 94 S. Ct. 2140, 40 L. Ed. 2d 732,
42 U.S.1.W. 4804 (1974) (Eisen III).

The Supreme Court at the last term, October
1973, passed upon two cases involving the scope
of class actions. Zahn v. International Paper Co.,
414 U.S. 291, 38 L. Ed. 2d 511, 94 S. Ct. 505
(1973), held that a diversity action seeking dam-
ages could not be maintained on behalf of un-
named plaintiffs whose claims did not meet the
jurisdictional amount requirements. Eisen v. Car-
lisle & Jacquelin, 417 U.S. 156, 94 S. Ct. 2140,
40 L. Ed. 2d 732, 42 U.S.L.W. 4804 (1974), up-
held the decision of the Court of Appeals in Eisen

111, supra, that individual notice must be given to
all identifiable members of the class at the plain-
tiff's expense and that a preliminary or "mini-
hearing" on the merits to determine whether it
might be maintained as a class action was im-
proper.

Our own court has had more than one occa-
sion to consider the problems of Rule 23 as
amended. Most recently we have had before us
La Mar v. H & B Novelty & Loan Co., 489 F.2d
461 (9th Cir. 1973), and In Re Hotel Telephone
Charges, 500 F.2d 86 (9th Cir. 1974).

[**8] It appears clear that prerequisites (1) and (2)
are satisfied by both classes; no question has been raised
as to the adequacy of representation under (4). Although
Mr. and Mrs. Kline represent some 400,000 sellers, they
are sellers who have employed one of the defendant class
members; there are 32 named brokers and brokerage
corporations as well as the Los Angeles Realty Board
and its branches as defendants, and it can well be as-
sumed that the other 2,000 defendants are adequately
represented by them. [HN4]Whether the claims or de-
fenses of the representatives of the named parties are
typical of all the claims and defenses of the absent mem-~-
bers of the two classes will be considered under subsec-
tion 23(b) (3), since to a considerable extent the criteria
are similar. We consider, then, [HN5]the additional re-
quirements of Rule 23(b)(3). (1) Whether common ques-
tions predominate over individual ones, and (2) whether
the action is "manageable."

I. Whether the Questions of Law or Fact Common
to the Members of [**9] the Class Predominate Over
Any Questions Affecting Only Individual Members.

The crux of defendants' argument is that individual
questions concemning the liability of each individual bro-
ker defendant and the injury of each individual plaintiff
predominate over any common questions of a conspir-
acy. The plaintiffs adversely contend that they can pre-
vail on a legal theory which avoids individualized issues
of defendant liability, which establishes plaintiff injury
in general, and which leaves the determination of the
quantum of individual recovery to a mechanical process
or to separate adjudication. In short, appellees argue that
they can prevail on a generalized antitrust theory (utiliz-
ing "per se" rules) while the appellants deny this and
argue that individual issues must be litigated. Resolution
of this controversy requires an examination of substan-
tive antitrust law.

[HN6]In order to prevail under section 1 of the
Sherman Act, 15 U.S.C. § 1, and to recover treble dam-
ages under section 4 of the Clayton Act, 15 U.S.C. § 15,
the plaintiffs [**10] must prove both that the defendants'
conduct contravened section 1 [*231] and that the
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plaintiffs suffered injury as a direct result of this illegal any combination or conspiracy de-
conduct. * Each of these two facets will be separately clared by sections 1 to 7 of this ti-
considered. tle to be illegal shall be deemed

4 15U.S.C. § 1 states:

"§ 1. Trusts, etc., in restraint of
trade illegal; exception of resale
price agreements; penalty

"Every contract, combination
in the form of trust or otherwise,
or conspiracy, in restraint of trade
or commerce among the several
States, or with foreign nations, is
declared to be illegal: Provided,
That nothing contained in sections
1 to 7 of this title shall render ille-
gal, contracts or agreements pre-
scribing minimum prices for the
resale of a commodity which
bears, or the label or container of
which bears, the trademark, brand,
or name of the producer or dis-
tributor of such commodity and
which is in free and open competi-
tion with commodities of the same
general class produced or distrib-
uted by others, when contracts or
agreements of that description are
lawful as applied to intrastate
transactions, under any statute,
law, or public policy now or here-
after in effect in any State, Terri~
tory, or the District of Columbia in
which such resale is to be made, or
to which the commodity is to be
transported for such resale, and the
making of such contracts or
agreements shall not be an unfair
method of competition under sec-
tion 45 of this title: Provided fur-
ther, That the preceding proviso
shall not make lawful any contract
or agreement, providing for the es-
tablishment or maintenance of
minimum resale prices on any
commodity herein involved, be-
tween manufacturers, or between
producers, or between wholesal-
ers, or between brokers, or be-
tween factors, or between retailers,
or between persons, firms, or cor-
porations in competition with each
other. Every person who shall
make any confract or engage in

guilty of a misdemeanor, and, on
conviction thereof, shall be pun-
ished by fine not exceeding fifty
thousand dollars, or by imprison-
ment not exceeding one year, or
by both said punishments, in the
discretion of the court.”

15 U.S.C. § 15 states:
"§ 15. Suits by persons injured;
amount of recovery

"Any person who shall be in-
jured in his business or property
by reason of anything forbidden in
the antitrust laws may sue therefor
in any district court of the United
States in the district in which the
defendant resides or is found or
has an agent, without respect to
the amount in controversy, and
shall recover threefold the dam-
ages by him sustained, and the
cost of suit, including a reasonable
attorney's fee."

[**11] a. Establishing illegal defendant conduct.

The appellees advance two theories under which
they contend that they can establish illegal conduct with-
out individualized proofs. Both theories are based upon
trade association practices and can be called the "Mem-
bership-Ratification" theory and the "Adherence" theory.
The former relies heavily upon Phelps Dodge Refining
Corp. v. FTC, 139 F.2d 393, 396-397 (2d Cir. 1943).
That court said:

". .. The issue is reduced to whether a
member who knows or should know that
his association is engaged in an unlawful
enterprise and continues his membership
without protest may be charged with
complicity as a confederate. We believe
he may. Granted that his mere member-
ship does not authorize unlawful conduct
by the association, once he is chargeable
with knowledge that his fellows are acting
unlawfully his failure to disassociate him-
self from them is a ratification of what
they are doing. He becomes one of the
principals in the enterprise and cannot
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disclaim joint responsibility for the illegal
uses to which the association is put.”

Since Phelps Dodge [**12] [HN7]the "Member-
ship-Ratification" theory has been reformulated by nu-
merous courts including this Circuit. In each of these
reformulations much of the stress falls upon the knowl-
edge component. In Riss & Co. v. Association of Ameri-
can Railroads, 187 F. Supp. 306, 312-13 (D.D.C. 1960),
the court said:

[HN8]"The individual . . . members of
the associations can be held responsible
for the unlawful conspiratorial acts or
declarations of the associations only if
they are shown to have known and ap-
proved of such activities and of their
unlawful objectives." (Emphasis added)

In Vandervelde v. Put & Call Brokers & Dealers Asso-
ciation, Inc., 344 F. Supp. 118, 155 [*232]_(S.D.N.Y.
1972), it was recently stated:
[HNO]"The key element of proof for

linking an association member to the acts

of his organization is a showing that he

knew of and condoned the act in issue."

(Emphasis added.)

This court considered the issue in Northern Califor-
nia Pharmaceutical Association v. United States, 306
F.2d 379 [**13] (Sth Cir.), cert. denied, 371 U.S. 862, 9
L. Ed. 2d 99, 83 S. Ct. 119 (1962). That was a criminal
case. The indicted defendants were the Association, an
incorporated California trade association, and one Don-
ald Hedgpeth. The members themselves were not parties
to the proceeding as defendants and to this extent the
case becomes dissimilar. Hedgpeth, a pharmacist, pre-
pared a price schedule for non-compounded prescriptions
which the corporation distributed to its members. In con-
nection with the evidence required to convict the two
defendants who were indicted the court said:

"The co-conspirators are the Associa-
tion as an active and independent legal en-
tity, its officers, directors and committee-
men insofar as they have carried on pro-
scribed conduct, and those members of
the Association who have knowingly, in-

tentionally and actively participated in an
individual capacity in the scheme which is
said to result in the unlawful conspiracy.
Thus, to the limited extent that it carries
on unlawful activity, the Association is it-
self a sort of contmuing agreement by
which the fixing of prices might be effec-
tuated. This does not mean, however, that
every member [**14] of the Association,
by reason of his membership alone, be-
comes a co-conspirator. Knauer v.
United States, 237 F. 8, 19-20 (8th Cir.
1916). Knowledge and participation are
required. Nor will proof of parallel busi-
ness behavior alone conclusively establish
agreement. Theatre Enterprises v. Para-
mount, 346 U.S. 537, 74 S. Ct. 257,98 L.
Ed. 273 (1954)." Northem California
Pharmaceutical Assn v. United States,
306 F.2d 379, 388-89 (9th Cir.), cert. de-
nied, 371 U.S. 862, 9 L. Ed. 2d 99, 83 S.

Ct. 119 (1962). (Footnotes omitted.) (Em-
phasis added.)

It thus clearly appears that in order for a member of a
trade association to become guilty in a criminal case or
liable in a treble damage case he must have "knowingly,
intentionally and actively participated in an individual
capacity in the scheme."”

Plaintiffs' reliance upon this case and Plymouth
Dealers' Association of Northern California v. United
States, 279 F.2d 128 (9th Cir. 1960), to prove liability by
continued membership is mistaken. In Plymouth Dealers
Association the action was a criminal prosecution against
the Association, a corporation. There, [**15] again, the
court approved instructions which required the jury in
order to convict to find that there was an agreement "that
the defendant should formulate retail list prices for Ply-
mouth motor cars" and "that the price schedules so
agreed upon were a substantial part of the price structure
used in the sale of Plymouth motor cars." Id at 130 n.3.
But the court in speaking of "the defendant,” was refer-
ring only to the indicted corporate defendant, i.e., the
Dealers’ Association. The liability vel non of the associa-
tion members was not in issue because they were not
defendants although they were described as co-
conspirators. Nor is there any indication from the opinion
that the dealer members were parties to any agreement.

We would read Plymouth Dealers’ Association as
elaborated by Northern California Pharmaceutical Asso-
ciation as establishing [HN10]the law of this Circuit that
the printing of a price schedule and its distribution to
members is not enough to establish civil or criminal li-
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ability. Proof here, therefore, even by admission of the
Realty Board that it prepared [**16] a suggested com-
mission schedule and distributed it to its members does
not establish the illegal conduct necessary for a recovery.

Plaintiffs also rely heavily upon United States v. Na-
tional Association of Real Estate Boards, 339 U.S. 485,
94 L. Ed. 1007, 70 S. Ct. 711 [*233]_(1950). In that
action the Supreme Court stated:

"The Board's code of ethics provides
that '‘Brokers should maintain the standard
rates of commission adopted by the board
and no business should be solicited at
lower rates." Members agree to abide by
this code." 339 U.S. at 488.

There is no evidence here of such an ethic or such an
agreement. The Court went on to say:
[HN11]"Price-fixing is per se an unrea-

sonable restraint of trade. It is not for the
courts to determine whether in particular
settings price-fixing serves an honorable
or worthy end. An agreement, shown ei-
ther by adherence to a price schedule or
by proof of consensual action fixing the
uniform or minimum price, is itself illegal
under the Sherman Act, no matter what
end it was designed to [**17] serve. Id.
at 489 (Emphasis added.)

Thus, the Real Estate Boards case would appear to re-
quire for a per se violation by members, (1) an agree-
ment, (2) adherence or consensual approval. In fact, the
Court declined to reverse a district court's finding that
two of the defendants, the National Association and one
Herbert Nelson, were not participants in the conspiracy
upon the basis that the code of ethics of the National
Association, that the fee schedule "should be observed",
was somewhat ambiguous. Said the Court, "It may be
advisory only." Id. at 495.

So we cannot be persuaded that in this case proof of
conspiracy or proof of illegal conduct of each defendant
may be accomplished by generalized means. The legal
significance of the written document and the rules or
bylaws of the Realty Board and the method of compiling
the document may indeed be a question of law and fact
common to all defendants. But membership liability is
inherently an individual question. It cannot be answered

by generalized "Membership-Ratification" (mere con-
tinuation of membership) of any type suggested by ap-
pellees.

Plaintiffs have also misused the "Adherence" [**18]
theory. Under this approach if Broker A receives the fee
schedule and follows it in his pricing, Broker A would be
liable as having adhered to the conspiracy. The fact that
Broker A has adhered does not, however, prove that
Broker B did so. Nor does the fact that a "substantial"
number of brokers adhered prove that Broker B did so
also. None of the cases cited by appellee establishes that
mere parallelism conclusively establishes liability.
Northern California Pharmaceutical Association, supra,
holds to the contrary. Once again, this issue involves
individual questions and necessarily invites individual
defenses. Each defendant is clearly entitled to come for-
ward and prove that he did not know of the commission
schedule or that he opposed it or ignored it or, perhaps,
some other yet unknown defense.

On the question of the defendants' illegal conduct no
adequate showing has been made that the questions of
law or fact common to the members of the class pre-
dominate over the questions affecting individual mem-
bers.

b. Establishing the plaintiffs’ injury, i.e., the dam-
ages issue.

[**19] [HNI12]In order to certify the action as a
proper class action it is necessary to demonstrate that the
class action is superior to other available methods for the
fair and efficient adjudication of the controversy as re-
quired by Rule 23(b)(3). [HN13]Proof of injury is an
essential substantive element of the successful treble
damage antitrust action. Gray v. Shell Qil Co., 469 F.2d
742, 748 (9th Cir. 1972), cert. denied, 412 U.S. 943, 37
L. Ed. 2d 403, 93 S. Ct. 2773 (1973); Winckler & Smith
Citrus Products Co. v. Sunkist Growers, Inc., 346 F.2d
1012, 1014 n.1. (9th Cir.), cert. denied, 382 U.S. 958, 15
L. Ed. 2d 362, 86 S. Ct. 433 (1965). Here there was ap-
parently no showing made in support of the question
whether "economic reality” might dictate that this action
proceed as a class action or not at all. Eisen v. Carlisle &
Jacquelin, 417 U.S. 156, 42 U.S.L.W. 4804 (1974).
[¥234] The matter is not discussed in the briefs. The
prayer for estimated damages indicates that in many in-
stances the damages if recoverable would be substantial.
[**20] The fact that sales of twelve-unit complexes are
included in the disputed transactions also points in that
direction. ° Thus the potential benefit to the proposed
class by the use of Rule 23 does not rise to the same di-
mension as those where the damage award sought is only
$70. Eisen v. Carlisle & Jacquelin, supra, or $2, In re
Hotel Telephone Charges, 500 F.2d 86 (9th Cir. 1974). It
is also entirely probable that a goodly number of the total
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transactions would not be litigable for one reason or an-
other; ¢ and, of course, some of the larger brokers and
brokerage firms could reasonably be expected over the 4-
year period to have a substantial number of residential
transactions which would be involved in a single action
against that one defendant; and finally, some of the ab-
sentee plaintiffs might not desire to become involved in
the litigation at all.

5 Assuming 400,000 transactions causing dam-
age by excess commissions in the estimated sum
of over $250,000,000 the average recoverable
damage amounts to $625. Trebled, the individual
recovery would amount to $1,875 and the aggre-
gate to $750,000,000, the amount of the prayer.
To arrive at that average figure, obviously many
damage claims have been estimated that would
result in a figure considerably in excess of that
average. Since attorneys' fees and costs are also
recoverable in a successful 15 U.S.C.§ 15 action,
it may be safely assumed that a great many of the
cases could be separately prosecuted.
[**21]

6 Affidavits of some defendants in the file ve-
hemently assert that they did not follow the
Board's suggestions; others may assert other de-
fenses which would make litigation of a claim a
poor plaintiff's risk.

The allegation is that from the 400,000 to 800,000
transactions during the period in question damages will
be proved in excess of $250,000,000, which trebled will
aggregate $750,000,000. In addition, plaintiffs are asking
for costs and attorneys' fees. All of these elements of
recovery are within the provision of 15 U.S.C. § 15. The
amounts are staggering. In addition, the prayer is for
recovery against the defendants jointly and severally.
State of Washington v. American Pipe & Construction
Co., 280 F. Supp. 802 (S.D. Cal.) mandamus denied sub
nom., American Pipe & Construction Co. v. Pence, 393
F.2d 568 (9th Cir.) (unrelated issue), cert. denied, 393
U.S. 842, 89 S. Ct. 122, 21 L. Ed. 2d 113 (1968}. This
means that the small individual operator faces a potential
liability of upwards of three-quarters of a billion dollars
[**22] for which all of his or her assets are responsible.
The amount of a recovery in a lawsuit is not ordinarily of
concern where a wrong has been inflicted and an injury
suffered. But when 2,000 are joined in an action where
each is jointly and severally liable, the liability is in-
creased in geometric progression. Such an award against
each of 2,000 real estate broker defendants would shock
the conscience.

In somewhat similar circumstances, class actions
have sought outrageous amounts in statutory penalty
cases such as the $100 minimum under the Truth in

Lending Act of 1968. Ratner v. Chemical Bank New
York Trust Co., 54 F.R.D. 412 (SD.N.Y. 1972) (aggre-
gate of $13 million sought); Shields v. First National
Bank of Arizona, 56 F.R.D. 442 (D. Ariz. 1972) (aggre-
gate of $100 million sought); Alsup v. Montgomery
Ward & Co., 57 ER.D. 89 (N.D. Cal. 1972) (aggregate
of $20 million sought in one consolidated case and $8
billion in another); Gerlach v. Allstate Insurance Co.,
338 F. Supp. 642 (S.D. Fla. 1972) (aggregate of ap-
proximately one billion dollars). In each case cited the
district court denied class action treatment. Judge
Frankel [**23] in Ratner among other reasons stated:

"Briefly, if perhaps too broadly, stated,
the reasons against maintenance of this as
a class action are:

"(1) there is no affirma-
tive need or justification
for such a proceeding in
the actual circumstances of
the case; and

"(2) the allowance of thou-
sands of minimum recover-
ies like plaintiff's would
carry to an absurd [*235]
and stultifying extreme the
specific and essentially in-
consistent remedy Con-
gress prescribed as the
means of private enforce-
ment.” 54 F.R.D. at 414.

This court stated in LaMar v. H & B Novelty & Loan
Co.. 489 F.2d 461 (9th Cir. 1973):
"The clear trend of authority for actions
alleging a violation of the Consumer
Credit Protection Act . . . holds that class
actions are inappropriate.”

We find that the same reasoning applies to treble-
damage actions under the Sherman and Clayton Acts.
Under those statutes compensatory damages must be
trebled, Locklin v. Day-Glo Color Corp., 429 F.2d 873,
878 (7th Cir. 1970), cert. denied, 400 U.S. 1020, 91 S.
Ct. 582, 27 L. Ed. 2d 632 (1971). [**24] [HN14]The
trebling of damages in such cases is a statutory punitive
measure. As expressed by Judge Learned Hand in Lyons

Page 9



508 F.2d 226, *; 1974 U.S. App. LEXIS 5566, **;
1974 Trade Cas. (CCH) P75,436; 1974-2 Trade Cas. (CCH) P75,436

v. Westinghouse Electric Corp., 222 F.2d 184, 189 (2d
Cir.), cert. denied, 350 U.S. 825, 76 S. Ct. 52, 100 L. Ed.
737 (1955), ". . . two-thirds of the recovery is not reme-
dial and inevitably presupposes a punitive purpose.” The
intent of Congress under section 4 of the Clayton Act, 15
U.S.C. § 15, appears to have been to impose punishment
upon the violator of section 1 of the Sherman Act for his
own malefactions not to subject him to vicarious liability
by the coincidence of a class action for the staggering
damages of the multitude. For example, if the sole enter-
prise real broker with a small suburban business finds
that out of $10,000 in commissions he has earned in the
year past, $1,000 has been determined to consist of over-
charges for which in an antitrust action, he becomes ob-
ligated to pay $3,000 as treble damages. But because he
joined a Realty Board and received and followed sugges-
tions as to proper commissions he is now obligated le-
gally to pay $750,000,000. At [**25] some point the
logic of the law leads in this situation to an ad absurdum
result. We believe this is it. 7 In the light of the problems
engendered by the requirement of proof of damages, we
cannot find that under Rule 23(b)(3) this class action is
superior to other available methods for the fair and effi-
cient adjudication of the controversy.

7 As pointed out in a slightly different context in
Green v. Wolf Corp., 406 F.2d 291, 303 (2d Cir.
1968), cert. denied, 395 U.S. 977, 23 .. Ed. 2d
766. 89 S. Ct. 2131 (1969):

"Punitive damages can be justi-
fied only as retribution or as a de-
terrent measure. Restatement,
Torts § 908, Comment a; . . . The
Imposition of Punishment by Civil
Courts: A Reappraisal of Punitive
Damages, 41 N.Y.L.Rev. 1159
(1966)."

II. Manageability of the Action.

The final consideration for class action status in-
volves [HNI15]Jthe question of manageability [**26]
under Rule 23(b)(3)(D), i.e., "the difficulties likely to be
encountered in the management of a class action." This
problem was recognized by the Advisory Committee's
Notes on the Proposed Amendments to Rules of Civil
Procedure, 39 F.R.D. 69, 103 (1966), where the Commit-
tee discussed the types of cases which would generally
qualify under the rule. It then by way of reservation
pointed out that certain cases would be inappropriate as
class actions stating as an example that a mass accident,

”"

. resulting in injuries to numerous
persons is ordinarily not appropriate for a
class action because of the likelihood that
significant questions, not only of damages
but of liability and defenses to liability,
would be present, affecting the individu-
als in different ways."

Here, as the plaintiffs state in their brief, they do not
rely upon the "isolated fact of membership" in the Realty
Board nor upon "mere conscious parallelism" of the
members.

"Rather, plaintiffs rely on a combination
of these and other relevant factors: the
Los Angeles Realty Board distributes a
recommended fee schedule to its mem-
bers; the members of the Board receive
and have knowledge [**27] [*236] of
the fee schedule and maintain their mem-
bership in the Board; and the members of
the Board adhere to the 'suggested' fee
schedule in fixing their brokerage com-
missions."

But this is only the plaintiffs' case as to an individual
defendant. There are 2,000 defendants. Perhaps such
evidence would establish a prima facie case. But the de-
fendant would then have the right to come forward and
submit his proof; ® he may categorically deny some of the
proof of the plaintiff or may submit matter in avoidance.
This trial must repeat itself with individual differences
some two thousand times as far as we can discern based
upon the pleadings before us now. There are some ques-
tions that would need be proved only once such as the
distribution of the schedule, but there are other matters
which would have to be gone into as many times as there
were sales by that defendant during that 4-year period.
One jury could obviously not try the facts as to all defen-
dants. There is a serious question whether such ordinary
trials could properly be referred to a master. And then,
after the case on liability is submitted or tried, the same
procedure would have to be followed as to damages.
[**28] ° It would appear that [HN16]generalized treat-
ment would soon fall into individualized law suits. At
that point the actions become unmanageable as a class
action.

8 It has been suggested that generalized proof of
damages might suffice under Rule 23. But the
Rule does not eliminate the ultimate need for in-
dividual proof of damages by each member of the
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class. Nor does it foreclose the right of each de-
fendant to assert his defenses before a jury if one
is requested.

28 U.S.C. § 2072 states in pertinent part:

"The Supreme Court shall have
the power to prescribe by general
rules, the forms of process . . . and
the practice and procedure of the
district courts and courts of ap-
peals of the United States in civil
actions . . ..

"Such rules shall not abridge,
enlarge or modify any substantive
right and shall preserve the right
of trial by jury as at common law
and as declared by the Seventh
Amendment to the Constitution.”
See Colgrove v. Battin, 413 U.S.
149, 161, 37 L. Ed. 2d 522, 93 S.
Ct. 2448 (1973); Class Action
Symposium, 68 NW.U.L.Rev.
991, 1049 (1974).

[**29]

9 Again, generalized proof is suggested, as pre-
sumably a witness would testify as to what was a
fair commission absent the schedule. But the de-
fendant as to each transaction would be entitled
to give his particularized version. The suggested
commission schedule by its terms applies to
"normal" sales.

For the foregoing reasons we conclude that the pre-
sent action is unsuitable for class action treatment. We
note that in making this determination we intimate no
judgment on the merits.

The judgment of the trial court that the action may
be tried as a class action is reversed.

CONCUR BY: DUNIWAY

CONCUR
DUNIWAY, Circuit Judge, concurring:

1 concur in the judgment, but for somewhat different
reasons.

First, 1 think that this case is controlled by the ra-
tionale of our decision in In re Hotel Telephone Charges,
9 Cir., 1974, 500 F.2d 86. That case, like this one, was an
antitrust case, involving large classes of potential plain-
tiffs and defendants. We there held that the case was not
a proper one for class action treatment for two reasons:

(1) that common questions did not predominate [**30]
over individual questions (see Rule 23(b)}(3), F.R. Civ.
P.), 500 F.2d at 88-90; and (2) that the proposed class
action was not a superior method of adjudication (see
Rule 23(b)(3)), 500 F.2d at 90-92. The facts here are not
identical to those in Hotel Telephone Charges, but the
differences are minor and, in my opinion, not significant
enough to make the rationale of that case inapplicable to
this one.

Second, 1 cannot believe that Rule 23, as amended,
was intended or should be construed to authorize the
kind of judicial juggernaut that plaintiffs and their coun-
sel seek to create here. The plaintiffs Kline have been
designated as the representatives of an estimated 400,000
sellers of real property in Los Angeles County, sellers of
residential dwellings containing up to twelve units. The
Klines sold one residence, in 1970, for $42,500. They
paid a commission to one [*237] broker, Lelah Pierson,
of 6%, or $2,550. She is a named defendant. Their theory
of damages is that, but for the charged conspiracy, the
commission would have been less, but they do not tell us
how much less. If we assume that the broker would have
done her work for nothing, [**31] an obviously im-
proper assumption, their maximum damages would be
$2,550, which, trebled, would be $7,650. Realistically,
this is a grossly exaggerated figure. Yet the plaintiffs
seek to parlay their claim into a lawsuit on behalf of
400,000 sellers, not one of whom, so far as we are ad-
vised, except the Sherman plaintiffs, has indicated the
slightest interest in suing anyone. The Shermans, too,
made but one sale. They paid a 6% commission of
$2,700, which was divided between two brokers, neither
of whom is named as a defendant. The plaintiffs, by this
device, seek to recover from Ms. Pierson, among 2,000
others, $750,000,000 in damages, plus attorneys' fees and
costs.

The named defendants are 32 real estate brokers and
five associations of real estate brokers. They have been
designated as representatives of a class of 2,000 brokers.
Only one of the "representative” defendants, Ms. Pierson,
ever dealt with the "representative” plaintiffs Kline.

At oral argument, plaintiffs explained how easy it
will be for them to identify the members of the respec-
tive classes. First, they propose, under the aegis of the
court, to compel the defendant associations to furnish
them with lists showing [**32] the name and address of
every broker who was a member of any of them at any
time during the four year period preceding the filing of
this action. These brokers, estimated at 2,000, will be the
class of represented defendants. Next, plaintiffs propose,
under the aegis of the court, to compel each of these
2,000 brokers to search his files and supply the name and
address of every person who, during the same period,
paid the broker a commission on a sale of residential
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property containing twelve units or less. These persons,
estimated at 400,000, will be the class of represented
plaintiffs. Plaintiffs do not tell us at whose expense all
this is to be done.

Next, notice will be sent to each of the 400,000 rep-
resented plaintiffs. I would expect that the Rule 23 notice
to each "represented" plaintiff, as prepared by plaintiffs'
counsel, would give him a brief description of the nature
of the case, and then would tell him (Rule 23(c}2)(A))
that he can "opt out," but would also tell him that, if he
does not opt out, he will incur no financial obligation,
while, if the suit is won, he will share in the loot. I won-
der if this is proper. Why shouldn't a "represented" plain-
tiff be told that [**33] if he elects to participate in the
alleged bonanza, he may, by so electing, subject himself
to liability for his share of the costs of suit if the bonanza
is not forthcoming? Why should the court offer him a
free ride in a case in which the defendants' costs, if they
win, may be very large, and will probably not be col-
lectible from the named plaintiffs? Why shouldn't what I
have said also apply to plaintiffs' attorneys' fees, unless
there is an ironclad agreement by the attomeys that they
will collect no fees from anyone if the suit is lost? Rule
23(c)(2) (B) states that the notice shall advise each mem-
ber of the class that "the judgment, whether favorable or
not, will include all members who do not request exclu-
sion." In most cases, one of the incidents of an adverse
judgment is liability for costs. No doubt it will be said
that the potential liability for costs might cause many
represented plaintiffs to opt out. If so, what is so wrong
about that? It may also be said that the potential liability
is meaningless. How would defendants collect? How-
ever, there may be a possible alternative. The real bo-
nanza in a case like this, if it is won, will go to counsel.
Perhaps the class action [**34] order could be condi-
tioned upon an agreement by counsel that they will pay
all costs of all defendants if the suit is lost!

Notice will also go to each of the 2,000 represented
defendants. Here I note a peculiarity of Rule 23 that none
of the [*238] parties has mentioned. Rule 23(c)(2)(A)
requires that the notice to each member of the class must
advise him that "the court will exclude him from the
class if he so requests by a specified date." I have read
and re-read the rule and I can find nothing in it to indi-
cate that this provision is not just as applicable to mem-
bers of a "class”" of defendants as it is to members of a
"class" of plaintiffs. The notice, therefore, must tell the
represented defendant that he can opt out. What member
of a class of defendants who is in his right mind, and
who is told that, if he does not elect to be excluded, he
may be liable for $750,000,000 plus very large attorneys'
fees and costs, will fail to opt out? It seems more than
probable that the court, having gone to the trouble and
expense of learning the name and address of each poten-

tial broker defendant and of devising a proper notice and
having it sent out, will wind up with no "class" of [**35]
defendants, but only those who are named as defendants
and are served with process in the ordinary way. Yet this
will not simplify the action if the 400,000 "plaintiffs" are
brought in as a class. It will still be necessary for each
such "plaintiff," if he is to share in the loot, to prove ()
that the broker with whom he dealt, whether the broker
has opted out or not, participated in the conspiracy, and
(b) that he was damaged by the conspiracy, and what his
damages are. Opting out is not the same as defaulting --
it confesses nothing. And it must be remembered that
plaintiffs have demanded a jury trial.

I venture to suggest that none of the class action fea-
tures of this case was dreamed up by the named plain-
tiffs, but that all of them are the brain children of their
attorneys. In California, barratry is a crime (Cal. Pen. C.
§ 158). The Rules of Professional Conduct of the State
Bar, authorized by Cal. Bus. and Prof. Code § 6076, pro-
vide (Rule 2 § a): "a member of the State Bar shall not
solicit professional employment by advertisement or
otherwise." Does solicitation cease to be solicitation
when done under the aegis of a judge? If so, what has
become of the centuries old policy [**36] of the law
against stirring up litigation? Did the Supreme Court,
when it adopted Rule 23, as amended, intend to abrogate
that policy for a case like this? I am loath to believe that
it did. I also have grave doubt whether such a change in
the law, if intended, can properly be called a matter of
procedure. In other words, I doubt that the Supreme
Court has power, by a procedural rule, to abrogate the
policy to which I have referred, assuming that that is
what the Court intended.

Perhaps more important is the practical effect of
such a suit as this. The burden that it can impose on the
court -- discovery, pre-trial, notice to the classes, etc.,
and on a jury, if one is ever empanelled, is staggering. It
is inconceivable to me that such a case can ever be tried,
unless the court is willing to deprive each defendant of
his undoubted right to have his claimed liability proved,
not by presumptions or assumptions, but by facts, with
the burden of proof upon the plaintiff or plaintiffs, and to
offer evidence in his defense. The same applies, if he is
found liable, to proof of the damage of each "plaintiff." I -
doubt that plaintiffs' counsel expect the immense and
unmanageable case that they [**37] seek to create to be
tried. What they seek to create will become (whether
they intend this result or not) an overwhelmingly costly
and potent engine for the compulsion of settlements,
whether just or unjust. Most, though by no means all,
real estate brokers are small business men. They cannot
afford even to participate in such an action as this, much
less to defend it effectively. I suspect, for example, that
this is true of Ms. Pierson. It is almost inevitable, if the

Page 12



Er 4

508 F.2d 226, *; 1974 U.S. App. LEXIS 5566, **;
1974 Trade Cas. (CCH) P75,436; 1974-2 Trade Cas. (CCH) P75,436

judge's order is permitted to stand, and even if all poten-
tial defendants opt out, that many of the named defen-
dants will settle for whatever amount they can bargain
for, and without regard as to whether they are really li-
able or not, with a good chunk of the money going to
plaintiffs’ lawyers.

I do not say that the Rule 23(b)(3) class action is al-
ways unethical and improperly [*239] coercive. Doubt-
less there are circumstances in which it is the only viable
means of obtaining relief for classes of truly and actively
aggrieved plaintiffs. But courts should not be in the busi-
ness of encouraging the creation of lawsuits like this one.

I join in the judgment of reversal.
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LEXSEE

Qestioned
As of: Dec 15, 2009

Michael RATNER, for himself and all others similarly situated, Plaintiff, v.
CHEMICAL BANK NEW YORK TRUST COMPANY, Defendant

No. 69 Civ. 4195

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

54 F.R.D. 412; 1972 U.S. Dist. LEXIS 15117; 15 Fed. R. Serv. 2d (Callaghan) 1015

February 14, 1972

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff credit card
holder sought class certification on his suit under §
130(e) of the Truth in Lending Act of 1968, 15 U.S.C.S.
§ 1640(e), against a bank for damages caused by the
bank's failure to show the nominal annual percentage rate
(APR) on the credit card's periodic statement.

OVERVIEW: Pursuant to § 130(e¢) of the Truth in
Lending Act of 1968, 15 U.S.C.S. § 1640(e), a credit
card holder sued a bank for himself and as a class repre-
sentative, alleging that the bank’s failure to include the
nominal APR on the card's statements violated the Act.
Before ruling on the issue of class certification, the court
ruled on the merits and granted the holder's motion for
summary judgment. The court held that the bank violated
the Act, but that the holder had minimal damages and
was only entitled to the minimum damages of $ 100 plus
attorney fees allowed by § 130(a) of the Act, 15 U.S.C.S.

OUTCOME: The court denied class certification.

CORE TERMS: class action, class members, annual
percentage rate, actual damages, individual members,
lawsuit, Lending Act, consumer credit, dispositive, peri-
odic, claimants, holder, card, attorney's fee, private en-
forcement, separate actions, standards of conduct, sub-
stantially impair, ability to protect, treble damages, pre-
requisites, incompatible, class-action, purported, anti-
trust, omission, putative, concrete, awarding, nominal

LexisNexis(R) Headnotes

Antitrust & Trade Law > Private Actions > Costs &
Attorney Fees > Clayton Act

Banking Law > Consumer Protection > Truth in Lend-
ing > Liability

[HN1]In § 130(e) of the Truth in Lending Act, 15
U.S.C.S. § 1640(e), Congress created a species of private

§ 1640(a). The court then denied class certification and
held as follows: Class certification was not available
under Fed. R. Civ. P. 23(b)(1) or 23(b)(1) because the
bank was now showing the nominal APR. Thus, incom-
patible results in other lawsuits or an impairment of other
cardholders' rights to have the nominal APR on their
statements was unlikely. The court denied class certifica-
tion under Fed. R. Civ. P. 23(b)(3) because ordering the
bank to give minimum damages to the huge number of
cardholders who suffered no actual damages would be an
annihilating penality on the bank.

attorney general to participate prominently in enforce-
ment. The substantive liability asserted by a plaintiff
under § 130(a) of the Act, 15 U.S.C.S. § 1640(a), in-
cludes minimum damages of $ 100, plus costs and a rea-
sonable attorney's fee, without proof of any actual dam-
ages whatever.

Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview
[HN2]See Fed. R. Civ. P, 23(b)(1).
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Civil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN3]Fed. R. Civ. P. 23(b)(3 says there may be a class
action if the prerequisites of Fed. R. Civ. P. 23(a) are
satisfied, and in addition: the court finds that the ques-
tions of law or fact common to the members of the class
predominate over any questions affecting only individual
members, and that a class action is superior to other
available methods for the fair and efficient adjudication
of the controversy. The matters pertinent to the findings
include: (A) the interest of members of the class in indi-
vidually controlling the prosecution or defense of sepa-
rate actions; (B) the extent and nature of any litigation
concerning the controversy already commenced by or
against members of the class; (C) the desirability or un-
desirability of concentrating the litigation of the claims
in the particular forum; (D) the difficulties likely to be
encountered in the management of a class action.

Civil Procedure > Class Actions > Class Counsel >
Fees

Chvil Procedure > Class Actions > Prerequisites > Gen-
eral Overview

[HN4]Fed. R. Civ. P . 23(b)(3)'s broad and open-ended
terms call for the exercise of some considerable discre-
tion of a pragmatic nature.

COUNSEL: [**1] Jack Greenberg, Eric Schnapper,
New York, New York, for plaintiff.

Cravath, Swaine & Moore, New York, New York, John
R. Hupper, V. Thomas Fryman, Jr., New York, New
York, for defendant.

JUDGES: Frankel, District Judge.
OPINION BY: FRANKEL

OPINION
[*413] FRANKEL, District Judge.

In this action, authorized by § 130(e) of the Truth in
Lending Act of 1968 (the "Act"), ' 15 U.S.C. § 1640(e),
plaintiff, holder of a Master Charge credit card, has sued
to redress an asserted violation of the Act by defendant--
namely, the failure to show a "nominal annual percentage
rate" on a periodic statement reporting an outstanding
principal balance but no interest charge yet accrued.
Plaintiff undertook to sue for himself and as representa-
tive of other debtors similarly situated. Defendant
moved to dismiss; plaintiff moved for summary judg-
ment; and it was agreed that these motions should be
decided before considering whether the suit would be

held properly maintainable as a class action under
F.R.Civ.P. 23. With the assistance of extensive briefs and
argument, the court granted plaintiff's motion for sum-
mary judgment, holding that the datum omitted from the
periodic statement was one required by § [**2] 127(b)
(5) of the Act. The opinion reaching that result is re-
ported at 329 F. Supp. 270, and the matters there outlined
will be repeated here only to the extent necessary. The
time has come now to decide whether the suit may be
maintained as a class action. The court concludes that it
may not.

1 Ie., Title I of the Consumer Credit Protection
Act of May 29, 1968, 82 Stat. 146.

The parties, having ranged broadly in the learned ar-
guments characterizing the conduct of this case, tend in
their briefs to propose sweeping pronouncements as to
whether class actions under Rule 23 must always or may
never be deemed proper where the claim rests upon §
130 of the Truth in Lending Act. The court, for this nisi
prius venture into largely unexplored terrain, will rule
less heroically, only upon the specific case at hand. For
this molecular purpose the factors deemed pertinent are
these:

(1) The action is brought under the special and par-
ticular authorization of [HN1]the Act's § 130(e), 15
U.S.C. § 1640(e), wherein [**3] Congress created "a
species of 'private attorney general ' to participate promi-
nently in enforcement.” 329 F. Supp. at 280.

(2) The substantive liability asserted (successfully in
this court) by plaintiff under § 130(a) includes minimum
damages of $100, plus costs and a reasonable attorney's
fee, without proof of any actual damages whatever.

(3) Upon the undisputed facts of this case, it seems
fair to conclude that plaintiff suffered no damages at all
or that, at most, he may be supposed to have been dam-
aged in some amount representing a small fraction of
$100.?

2 Plaintiff's theory, it may be recalled, is that the
"nominal annual percentage rate" should have
been shown so that plaintiff (and others like him)
could compare competing interest rates and make
an informed choice. Assuming the rate (18%)
had been shown, and assuming plaintiff had
elected to borrow elsewhere, and assuming he
could have borrowed at 6%, the difference in an-
nual percentage rate would have been 12%, or,
for the one month affected by the omission, 1%.
The principal amount affected by the rate was a
new indebtedness of $191.58. See 329 F. Supp.

Page 2



E¥

k

54 FR.D. 412, *; 1972 U.S. Dist. LEXIS 15117, **;
15 Fed. R. Serv. 2d (Callaghan) 1015

at 274. The difference in interest, even on these
excessively favorable assumptions, would have
been less than $2. More realistically, of course,
consumer credit of the kind in question comes
generally at a rate very like 18% per annum.

[**4] [*414] (4) Both sides estimate that there
may be as many as 130,000 Master Charge card holders
who could have asserted the claim upon which plaintiff
brought this suit. At the minimum rate of $100 apiece,
this class would be entitled to a sum in the neighborhood
of $13,000,000.°

3 The figures as to membership in, and recovery
by, the putative class would vary slightly should
some of the alleged members be found to have
used the credit extended by defendant for "busi-
ness or commercial purposes.” Under § 104 of
the Act, 15 U.S.C. § 1603(1), extensions of credit
for such purposes are exempted from coverage.

(5) No other member of the proposed class has
evinced an interest in the lawsuit or brought a similar suit
elsewhere, and the one-year limitation period in 15

U.S.C. § 1640(e) has long since expired. *

4  Plaintiff claims that despite the expiration of
the one-year limitation, the "130,000 individual
rights of action * * * * have not been lost, [be-
cause] it is well established that where a class ac-
tion is denied the putative class members have a
right to intervene which relates back to the filing
of the action." Plaintiff's Memorandum at 12 n. 3.
At most, however, the authority cited by plaintiff
suggests that the purported class members might
be entitled to submit proof that they had not
brought individual actions in reliance upon the
pendency of the attempted class action. See
Philadelphia Elec. Co. v. Anaconda Am. Brass
Co., 43 FR.D. 452, 460-461 (E.D.Pa.1968). It
seems likely that few class members here could
show such reliance. In any event, there is no
need to seek a firm view on the thorny questions
thus stirred. The main force of the point in the
text is that the plaintiff is alone among 130,000
proposed class members in evidencing concretely
an interest in the disputed subject of the lawsuit.

[**5] (6) Defendant, since December 1969, has
been giving upon its periodic statements the annual per-
centage rate plaintiff claims (and this court has held) to
be required, though this practice came about through
inadvertence rather than acceptance of plaintiff's legal
contentions. See id. at 279.

(7) It has been agreed between the parties (with de-
fendant reserving, of course, its contention that the sub-

stantive ruling for plaintiff is erroneous) that if plaintiff
prevails in the end, he will be entitled to approximately
$20,000 attorney’s fees as well as the minimum statutory
recovery of $100.

II.

Briefly, if perhaps too broadly, stated, the reasons
against maintenance of this as a class action are:

(1) there is no affirmative need or justi-
fication for such a proceeding in the ac-
tual circumstances of the case; and

(2) the allowance of thousands of
minimum recoveries like plaintiff's would
carry to an absurd and stultifying extreme
the specific and essentially inconsistent
remedy Congress prescribed as the means
of private enforcement.

Moving from those broad propositions, we note briefly
some of the more detailed grounds for denying the mo-
tion to hold this [**6] a class action.

Plaintiff urges first that his suit may be maintained
as a class action under subdivision (b) (1) of Rule 23.
The pertinent language of the Rule is:

" * * % * [HN2]An action may be main-
tained as a class action if the prerequisites
[*415] of subdivision (a) are satisfied,
and in addition:

"(1) the prosecution of
separate actions by or
against individual mem-
bers of the class would
create a risk of

"(A) inconsistent or
varying adjudications with
respect to individual mem-
bers of the class which
would establish incompati-
ble standards of conduct
for the party opposing the
class, or

"(B) adjudications
with respect to individual
members of the class
which would as a practical
matter be dispositive of the
interests of the other mem-
bers not parties to the ad-
judications or substantially
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impair or impede their
ability to protect their in-
terests * * * *"

So far as clause (A) is invoked, defendant under-
standably and soundly rejects plaintiff's concern that the
future might subject it to "incompatible standards of
conduct." It is a real, if accidental, fact that defendant has
for some time been making the disclosures plaintiff has
demanded. There is no suggestion [**7] of an intention
to do otherwise--at least until or unless there is a final
decision reversing ours on the merits. And there is no
suggestion that some perverse plaintiff might sue (though
none has) to compel /ess disclosure than defendant is
now supplying. The prospect of "varying adjudications"
is in a word imaginary. *

5 Since the observations in the text seem suffi-
cient for clause (A), the court need not and does
not reach the broader defense argument, sup-
ported by scholarly authority, that this provision
was not meant as a vehicle for class claims assert-
ing the kind of monetary liability here in ques-
tion. See Travers & Landers, The Consumer
Class Action, 18 Kan.L.Rev. 811, 823-24 (1970);
Comment, Rule 23: Categories of Subsection (b),
10 B.C.Ind. & Com.L.Rev. 539, 540-42 (1968);
Note, Federal Rules of Civil Procedure: Rule 23,
The Class Action Device and its Utilization, 22
U.FlaLRev. 631, 636 (1970); Note, Proposed
Rule 23: Class Actions Reclassified, 51

Va.L.Rev. 629, 646-47 (1965).

Clause (B) [**8] has even less plausibility for
plaintiff's purposes. Nothing has happened or can hap-
pen in the foreseeable course of this lawsuit that could be
"dispositive of the interests of the other members not
parties * * * * or substantially impair or impede their
ability to protect their interests * * * *." ¢

6 The court is proceeding, of course, upon the
concrete situation before it, which includes the
fact that plaintiff has been held entitled to prevail
upon the merits of his individual claim. This is
not the "normal” course of events; the more fa-
miliar case is one where the class-action motion
is decided before there is any--or anything more
than a tentative--determination touching the mer-
its. Cf. Dolgow v. Anderson, 43 F.R.D. 472,
501-502 (E.D.N.Y.1968). It remains our duty and
our limited function to deal with the concrete
case as it stands. This is not to say that a differ-

ent ruling on the merits might--or may yet--
require a different result on the issue of class ac-
tion vel non. The question is merely left open.

[**9] If subdivision (b) (1) is held unavailing,
plaintiff relies alternatively upon (b) (3), a more hopeful
possibility at which we are now arrived. The pertinent
language of this [HN3]subdivision says there may be a
class action if "the prerequisites of subdivision (a) are
satisfied, and in addition:"

"the court finds that the questions of law
or fact common to the members of the
class predominate over any questions af-
fecting only individual members, and that
a class action is superior to other available
methods for the fair and efficient adjudi-
cation of the controversy. The matters
pertinent to the findings include: (A) the
interest of members of the class in indi-
vidually controlling the prosecution or de-
fense of separate actions; (B) the extent
and nature of any litigation concerning the
controversy already commenced by or
against members of the class; (C) the de-
sirability or undesirability of concentrat-
ing the litigation [*416] of the claims in
the particular forum; (D) the difficulties
likely to be encountered in the manage-
ment of a class action.”

Students of the Rule have been led generally to rec-
ognize that [HN4]its broad and open-ended terms call for
the exercise of some [**10] considerable discretion of a
pragmatic nature. Appealing to that kind of judgment,
defendant points out that (1) the incentive of class-action
benefits is unnecessary in view of the Act's provisions
for a $100 minimum recovery and payment of costs and
a reasonable fee for counsel; and (2) the proposed recov-
ery of $100 each for some 130,000 class members would
be a horrendous, possibly annihilating punishment, unre-
lated to any damage to the purported class or to any
benefit to defendant, for what is at most a technical and
debatable violation of the Truth in Lending Act. These
points are cogent and persuasive. They are summarized
compendiously in the overall conclusion stated earlier:
the allowance of this as a class action is essentially in-
consistent with the specific remedy supplied by Congress
and employed by plaintiff in this case. It is not fairly
possible in the circumstances of this case to find the (b)
(3) form of class action "superior to" this specifically
"available [method] for the fair and efficient adjudication
of the controversy."’
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7 Plaintiff points out that other kinds of statu-
tory proceedings, including private antitrust suits
for treble damages, have been held suitable for
class treatment under (b) (3). But such questions
are not answerable globally once for all; for ex-
ample, some antitrust cases may qualify while
others do not. See 3B Moore's Federal Practice
para. 23.01 [10.-3], at 23-30, para. 23.45 [3], at
23-810 (2d ed. 1969). Moreover, treble damages
are significantly different from $100 recoveries
on a huge scale for claimants unlikely to be able
to show any actual damages at all. A conceivable
alternative to a class of claimants seeking the
$100 minimum would be a class of card holders
(other than, but represented by, the plaintiff be-
fore us) who could prove actual damages from
the omission in issue, awarding each only the
amount thus proved. Cf. Dole, Private Enforce-
ment of Consumer Credit Legislation, 26
Bus.Law 9153, 918 (1971). This alternative would
meet defendant's objection that recovery of the
$100 minimum by each member of the class,
without any participation in the lawsuit or proof
of damages, would impose a penalty not intended
by Congress and possibly raising constitutional
problems. However, plaintiff and defendant
agree that such a class of conceivably limited
claimants appears to be precluded by § 130 of the

Act, 15 U.S.C. § 1640(a) (1), which states that
"the liability * * * * shall not be less than $100."
The court is not required to endorse that conclu-
sion, agreed or not. But the point is substantial,
and it may sufficiently explain what seems dispo-
sitive for the court in any event--that plaintiff
does not seek to represent a class of plaintiffs
seeking only actual damages.

Another hypothetical explored at oral argu-
ment bears brief mention. Cases may arise (some
are said to exist elsewhere already) where a large
class of plaintiffs is made up of individuals who
have suffered claimed damages exceeding the
$100 minimum. Having noted this much, it
seems sufficient to say cases of that sort might be
found to differ decisively from the present one.

[**11] The court rules, then, that this action may
not be prosecuted for a class. It follows that the case is
ended at this level and ready for appeal. The parties
(having forecast that this is likely to be manageable)
should formulate and submit a judgment embodying the
court's rulings, awarding plaintiff the sum of $100 plus
$20,000 attorney's fees and costs as agreed upon. Failing
agreement, the parties will submit proposed forms of
Judgment on notice.
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DISPOSITION: Reversed and remanded.

CASE SUMMARY:

PROCEDURAL POSTURE: Respondent insureds sued
petitioner insurer, alleging that the insurer's refusal to
settle meritorious claims against the insureds constituted
bad faith, fraud, and intentional infliction of emotional
distress. Upon the grant of a writ of certiorari, the insurer
appealed the judgment of the Supreme Court of Utah
which upheld the jury’s award of § 145 million as puni-
tive damages upon an award of § 1 million as compensa-
tory damages.

OVERVIEW: The insureds contended that the substan-
tial punitive damages award was justified in view of the
insurer's national scheme to meet corporate fiscal goals
by capping claim payments and engaging in fraudulent
practices. The insurer argued that the ratio of punitive

damages to compensatory damages clearly indicated that
the punitive damages award was excessive and unrelated
to the actual harm suffered by the insureds. The United
States Supreme Court held that the punitive damages
award was neither reasonable nor proportionate to the
wrong committed, and it was thus an irrational, arbitrary,
and unconstitutional deprivation of the property of the
insurer. While the insurer's nationwide policies were
clearly deficient, evidence of dissimilar and out-of-state
misconduct of the insurer, and out-of-state conduct
which was lawful where it occurred, was an improper
basis for punishing the insurer for the limited harm to the
insureds. Further, neither the wealth of the insurer nor
the fact that its nationwide misconduct went largely un-
punished justified punitive damages which were grossly
disproportionate to the compensatory damages awarded
for the actual harm to the insureds.

OUTCOME: The judgment upholding the jury's award
of punitive damages was reversed, and the case was re-
manded for further proceedings.

CORE TERMS: punitive damages, punitive, damages
award, compensatory damages, ratio, reprehensibility,
guidepost, compensatory, out-of-state, punish, phase,
distress, lawful, policy limit, criminal penalties, dissimi-
lar, excessive, punished, settle, manual, reprehensible,
deterrence, emotional, harmed, payout, case to trial, de-
cisionmaker's, single-digit, culpability, state-court
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LexisNexis(R) Headnotes

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Compensatory Damages > General
Overview

Torts > Damages > Punitive Damages > General Over-
view

[HN1]In the judicial system, compensatory and punitive
damages, although usually awarded at the same time by
the same decisionmaker, serve different purposes. Com-
pensatory damages are intended to redress the concrete
loss that the plaintiff has suffered by reason of the defen-
dant's wrongful conduct. By contrast, punitive damages
serve a broader function; they are aimed at deterrence
and retribution.

Civil Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > Substantive Due Process > Scope
of Protection

Torts > Damages > Punitive Damages > Award Calcu-
lations > Constitutional Requirements

[IN2]While states possess discretion over the imposition
of punitive damages, it is well established that there are
procedural and substantive constitutional limitations on
these awards. The Due Process Clause of the Fourteenth
Amendment prohibits the imposition of grossly exces-
sive or arbitrary punishments on a tortfeasor. The reason
is that elementary notions of fairness enshrined in our
constitutional jurisprudence dictate that a person receive
fair notice not only of the conduct that will subject him
to punishment, but also of the severity of the penalty that
a state may impose. To the extent an award is grossly
exccessive, it furthers no legitimate purpose and consti-
tutes an arbitrary deprivation of property.

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Punitive Damages > Award Calcu-
lations > General Overview

[HN3]Punitive damages pose an acute danger of arbi-
trary deprivation of property. Jury instructions typically
leave the jury with wide discretion in choosing amounts,
and the presentation of evidence of a defendant's net
worth creates the potential that juries will use their ver-
dicts to express biases against big businesses, particu-
larly those without a strong local presence. A court's
concerns are heightened when the decisionmaker is pre-
sented with evidence that has little bearing as to the

amount of punitive damages that should be awarded.
Vague instructions, or those that merely inform the jury
to avoid "passion or prejudice," do little to aid the deci-
sionmaker in its task of assigning appropriate weight to
evidence that is relevant and evidence that is tangential
or only inflammatory.

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Punitive Damages > Award Calcu-
lations > Appellate & Posttrial Review

[HN4]Courts reviewing punitive damages must consider
three guideposts: (1) the degree of reprehensibility of the
defendant's misconduct; (2) the disparity between the
actual or potential harm suffered by the plaintiff and the
punitive damages award; and (3) the difference between
the punitive damages awarded by the jury and the civil
penalties authorized or imposed in comparable cases.

Civil Procedure > Remedies > Damages > Punitive
Damages

Civil Procedure > Appeals > Standards of Review > De
Novo Review

Torts > Damages > Punitive Damages > Award Calcu-
lations > Appellate & Posttrial Review

[HN5]Appellate courts must conduct de novo review of a
trial court's application of the relevant guideposts for
reviewing punitive damages to the jury's award. Exacting
appellate review ensures that an award of punitive dam-
ages is based upon an application of law, rather than a
decisionmaker's caprice.

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Punitive Damages > Award Calcu-
lations > Factors

Torts > Damages > Punitive Damages > Conduct Sup-
porting Awards

[HN6]The most important indicium of the reasonable-
ness of a punitive damages award is the degree of repre-
hensibility of the defendant's conduct. Courts determine
the reprehensibility of a defendant by considering
whether: the harm caused was physical as opposed to
economic; the tortious conduct evinced an indifference to
or a reckless disregard of the health or safety of others;
the target of the conduct had financial vulnerability; the
conduct involved repeated actions or was an isolated
incident; and the harm was the result of intentional mal-
ice, trickery, or deceit, or mere accident. The existence of
any one of these factors weighing in favor of a plaintiff
may not be sufficient to sustain a punitive damages
award; and the absence of all of them renders any award
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suspect. It should be presumed a plaintiff has been made
whole for his injuries by compensatory damages, so pu-
nitive damages should only be awarded if the defendant's
culpability, after having paid compensatory damages, is
so reprehensible as to warrant the imposition of further
sanctions to achieve punishment or deterrence.

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Punitive Damages > General Over-
view

[HN7]A state cannot punish a defendant for conduct that
may have been lawful where it occurred. Nor, as a gen-
eral rule, does a state have a legitimate concern in impos-
ing punitive damages to punish a defendant for unlawful
acts committed outside of the state's jurisdiction. Any
proper adjudication of conduct that occurred outside the
state to other persons would require their inclusion and,
to those parties, the state courts, in the usual case, would
need to apply the laws of their relevant jurisdiction.

Civil Procedure > Trials > Jury Trials > Jury Instruc-
tions > General Overview

Criminal Law & Procedure > Jury Instructions > Par-
ticular Instructions > Use of Particular Evidence

Torts > Damages > Punitive Damages > General Over-
view

[HN8]Lawful out-of-state conduct may be probative
when it demonstrates the deliberateness and culpability
of the defendant's action in the state where it is tortious,
but that conduct must have a nexus to the specific harm
suffered by the plaintiff. A jury must be instructed, fur-
thermore, that it may not use evidence of out-of-state
conduct to punish a defendant for action that was lawful
in the jurisdiction where it occurred.

Governments > State & Territorial Governments > Po-
lice Power

[HN9]A basic principle of federalism is that each state
may make its own reasoned judgment about what con-
duct is permitted or proscribed within its borders, and
each state alone can determine what measure of punish-
ment, if any, to impose on a defendant who acts within
its jurisdiction.

Civil Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > Bill of Rights > Fundamental
Rights > Procedural Due Process > Scope of Protection
Torts > Damages > Punitive Damages > General Over-
view

[HN10]Due process does not permit courts, in the calcu-
lation of punitive damages, to adjudicate the merits of
other parties' hypothetical claims against a defendant
under the guise of a reprehensibility analysis. Punish-
ment on these bases creates the possibility of multiple
punitive damages awards for the same conduct, for in the
usual case nonparties are not bound by the judgment
some other plaintiff obtains.

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Punitive Damages > General Over-
view

[HN11]Although court holdings that a recidivist may be
punished more severely than a first offender recognize
that repeated misconduct is more reprehensible than an
individual instance of malfeasance, in the context of civil
actions courts must ensure the conduct in question repli-
cates the prior transgressions.

Torts > Damages > Punitive Damages > General Over-
view

[HN12]The reprehensibility guidepost for reviewing
punitive damages does not permit courts to expand the
scope of the case so that a defendant may be punished for
any malfeasance.

Civil Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > Bill of Rights > Fundamental
Rights > Procedural Due Process > Scope of Protection
Torts > Damages > Punitive Damages > General Over-
view

[HN13]Few awards exceeding a single-digit ratio be-
tween punitive and compensatory damages, to a signifi-
cant degree, will satisfy due process.

Civil Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > Bill of Rights > Fundamental
Rights > Procedural Due Process > Scope of Protection
Torts > Damages > Punitive Damages > General Over-
view

[HN14]Because there are no rigid benchmarks that a
punitive damages award may not surpass, ratios greater
than those previously upheld may comport with due
process where a particularly egregious act has resulted in
only a small amount of economic damages. The converse
is also true, however. When compensatory damages are
substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of
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the due process guarantee. The precise award in any
case, of course, must be based upon the facts and cir-
cumstances of the defendant's conduct and the harm to
the plaintiff.

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Compensatory Damages > Pain &
Suffering > Emotional & Mental Distress > General
Overview

Torts > Damages > Punitive Damages > General Over-
view

[HN15]Courts reviewing punitive damages must ensure
that the measure of punishment is both reasonable and
proportionate to the amount of harm to the plaintiff and
to the general damages recovered.

Civil Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > Equal Protection > Poverty

Torts > Damages > Punitive Damages > Award Calcu-
lations > Constitutional Requirements

[HN16]The wealth of a defendant cannot justify an oth-
erwise unconstitutional punitive damages award.

Civil Procedure > Remedies > Damages > Punitive
Damages

Torts > Damages > Punitive Damages > Award Calcu-
lations > General Overview

[HN17]The existence of a criminal penalty does have
bearing on the seriousness with which a state views a
wrongful action. When used to determine the dollar
amount of a punitive damages award, however, the
criminal penalty has less utility. Great care must be taken
to avoid use of the civil process to assess criminal penal-
ties that can be imposed only after the heightened protec-
tions of a criminal trial have been observed, including, of
course, its higher standards of proof. Punitive damages
are not a substitute for the criminal process, and the re-
mote possibility of a criminal sanction does not auto-
matically sustain a punitive damages award.

DECISION:

Jury's award, in Utah-court trial, of $§ 145 million in
punitive damages against automobile insurer held to be
excessive, in violation of Fourteenth Amendment's due
process clause, where full compensatory damages had
been found to be only $ 1 million.

SUMMARY:

An insured, when driving with his wife in Utah, was
involved in a multivehicle accident which was fatal to
one of the other drivers. During the ensuing accident
litigation, the other parties offered to settle their claims
for the $ 50,000 amount of the insured's policy limits, but
the insured's automobile insurer rejected the offer. Even-
tually, even though the insured insisted that he had not
been at fault, (1) a jury determined that the insured had
been 100 percent at fault; and (2) a judgment was re-
turned for about $ 185,000. After the insured was unsuc-
cessful on direct appeal of the judgment, the insurer paid
the entire amount of the judgment, including the excess
over the policy limits. However, there was also some
evidence, for example, that, allegedly, (1) the insurer's
employees had supposedly altered the insurer's records to
make the insured appear less culpable for the accident;
(2) the insurer, in refusing the settlement offer, had dis-
regarded the overwhelming likelihood of liability and the
near certainty that, by taking the case to trial, a judgment
in excess of the insured's policy limits would be awarded
with respect to the accident; and (3) the insurer had (a) at
first assured the insured and his wife that their assets
would be safe from any accident-related verdict, and (b)
later told the insured and his wife, postjudgment, to put a
for-sale sign on their house.

The insured and his wife (1) filed a complaint
against the insurer in a Utah trial court, and (2) alleged
bad faith, fraud, and intentional infliction of emotional
distress. The trial court denied a motion by the insurer to
exclude evidence of alleged conduct that occurred in
unrelated cases outside of Utah. In the first phase of a
bifurcated trial, a jury determined that the insurer's deci-
sion not to settle had been unreasonable.

The trial's second phase concerned the insurer's li-
ability for fraud and intentional infliction of emotional
distress, as well as compensatory and punitive damages.
Before the second phase began, the United States Su-
preme Court in another case, BMW of N. Am. v Gore
(1996) 517 US 559, 134 1. Ed 2d 809, 116 S Ct 1589--in
refusing to sustain a $ 2 million award of punitive dam-
ages that had accompanied a verdict of only $ 4,000 in
compensatory damages--instructed courts, when review-
ing awards of punitive damages under the due process
clause of the Federal Constitution's Fourteenth Amend-
ment, to consider three guideposts: (1) the degree of rep-
rehensibility of the defendant's misconduct; (2) the dis-
parity between the actual or potential harm suffered by
the plaintiff and the punitive damages awarded; and (3)
the difference between the punitive damages awarded
and the civil penalties authorized or imposed in compa-
rable cases.

In the case at hand, the insurer then moved again for
the exclusion of evidence of assertedly dissimilar out-of-
state conduct. However, (1) the trial court again denied
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the motion, and (2) some evidence was introduced con-
cerning, for example, the insurer's business practices for
more than 20 years in numerous states. Eventually, the
jury awarded the insured and his wife $ 2.6 million in
compensatory damages and $ 145 million in punitive
damages, which the trial court reduced to $ 1 million and
$ 25 million, respectively.

On appeal, the Supreme Court of Utah--in reversing
in pertinent part and in reinstating the $ 145 million
award of punitive damages--expressed the view that the
$ 145 million award was justifiable under the Gore deci-
sion's guideposts (2001 UT 89, 2001 Utah LEXIS 170).

On certiorari, the United States Supreme Court re-
versed and remanded. In an opinion by Kennedy, J.,
joined by Rehnquist, Ch. J., and Stevens, O'Connor,
Souter, and Breyer, JJ., it was held that the $ 145 million
award of punitive damages was excessive, in violation of
the Fourteenth Amendment's due process clause, where
full compensatory damages had been found to be $ 1
million, because under the Gore decision's guideposts,
the $ 145 million award was neither reasonable nor pro-
portionate to the wrong committed, for:

(1) While the insurer's conduct merited no praise, a
more modest punishment for the insurer's reprehensible
conduct could have satisfied the state's legitimate objec-
tives, as (a) the case at hand had improperly been used as
a platform to expose and to punish the perceived defi-
ciencies of the insurer's operations throughout the United
States; and (b) punitive damages had improperly been
awarded, in reliance on the out-of-state evidence and
other evidence, to punish and to deter conduct that bore
no relation to the harm to the insured and his wife.

(2) There was a presumption against an award that
had this 145-to-1 ratio of punitive damages to compensa-
tory damages.

(3) The most relevant civil sanction under the state's
law for the wrong done to the insured and his wife ap-
peared to have been a $ 10,000 fine for an act of fraud.

Scalia, J., dissenting, expressed the view that (1) the
due process clause provided no substantive protections
against "excessive" or "unreasonable" awards of punitive
damages; and (2) the punitive-damages jurisprudence
which had sprung forth from the Gore decision was in-
susceptible of principled application.

Thomas, J., dissenting, expressed the view that the
Constitution did not constrain the size of awards of puni-
tive damages.

Ginsburg, J., dissenting, expressed the view that (1)
the Supreme Court ought to adhere to the traditional
view that the laws of a particular state had to suffice to
superintend awards of punitive damages until judges or

legislators authorized to do so initiated system-wide
change; (2) even though the large size of the award up-
held by the Utah Supreme Court in the case at hand indi-
cated why such damages-capping legislation might be
fitting and proper, neither the amount of the award nor
the trial record in the case at hand justified the United
States Supreme Court's substitution of its judgment for
that of Utah's competent decisionmakers; and (3) even if
the flexible guides prescribed in the Gore decision were
to be accepted, the United States Supreme Court erred, in
the case at hand, in converting these guides into instruc-
tions that began to resemble marching orders.

LAWYERS' EDITION HEADNOTES:

[***LEdHN1]
CONSTITUTIONAL LAW §778.3

-- due process -- punitive damages -- excessive
award

Headnote:[1A][1B][1C][1D]

With respect to a state-court jury trial on claims by
an insured and his wife against the insured's automobile
insurer--concerning the insurer's asserted bad faith,
fraud, and intentional infliction of emotional distress
after the insured had been involved in an accident for
which the insured had eventually been determined to
have been 100 percent at fault--the jury's $ 145 million
award of punitive damages was excessive, in violation of
the due process clause of the Federal Constitution’s Four-
teenth Amendment, where full compensatory damages
had been found to be $ 1 million, because:

(1) A proper application of the guideposts set forth
in BMW of N. Am. v Gore (1996) 517 US 559, 134 L Ed
2d 809. 116 S Ct 1589, to the facts of the case at hand--
especially in light of the substantial compensatory dam-
ages awarded (a portion of which contained a punitive
element)--likely would have justified an award of puni-
tive damages at or near the amount of compensatory
damages.

(2) Thus, the $ 145 million award was (a) neither
reasonable nor proportionate to the wrong committed,
and (b) an irrational and arbitrary deprivation of the in-
surer's property. (Scalia, Thomas, and Ginsburg, JJ., dis-
sented from this holding.)

[***LEdHNZ2]
DAMAGES §1
-- compensatory -- punitive -- purposes

Headnote:[2A][2B]
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Compensatory damages are intended to redress the
concrete loss that a plaintiff has suffered by reason of a
defendant's wrongful conduct. By contrast, punitive
damages (1) serve a broader function, (2) are aimed at
deterrence and retribution, and (3) thus, serve the same
purposes as criminal penalties.

[***LEdHN3]
DAMAGES §16
-- punitive -- limits
Headnote:[3]

While states possess discretion over the imposition
of punitive damages, there are procedural and substan-
tive federal constitutional limitations on these awards.

[***LEdHN4]
CONSTITUTIONAL LAW §778
-- due process -- tortfeasor -- punishment
Headnote:[4]

The due process clause of the Federal Constitution's
Fourteenth Amendment prohibits the imposition of
grossly excessive or arbitrary punishments on a tortfea-
sor, because elementary notions of faimess enshrined in
the nation's constitutional jurisprudence dictate that a
person receive fair notice not only of the conduct that
will subject the person to punishment, but also of the
severity of the penalty that a state may impose. (Scalia,
Thomas, and Ginsburg, JJ., dissented in part from this
holding.)

[***LEdHNS]

CONSTITUTIONAL LAW §778.3

-- due process -- punitive damages -- excessive
award

Headnote:[5A][SB][5C]

For purposes of the due process clause of the
Federal Constitution's Fourteenth Amendment, to the
extent that an award of punitive damages is grossly ex-
cessive, the award furthers no legitimate purpose and
constitutes an arbitrary deprivation of property. Thus,
while states enjoy considerable discretion in deducing
when punitive damages are warranted, each award of
punitive damages must, under the due process clause,
comport with the principles set forth in BMW of N. Am.
v_Gore (1996) 517 US 559, 134 L Ed 2d 809, 116 S Ct
1589, in which the United States Supreme Court in-
structed courts reviewing punitive damages to consider
three guideposts: (1) the degree of reprehensibility of the
defendant's misconduct; (2) the disparity between the

actual or potential harm suffered by the plaintiff and the
punitive damages awarded; and (3) the difference be-
tween the punitive damages awarded and the civil penal-
ties authorized or imposed in comparable cases. These
Gore principles must be implemented with care, to insure
both reasonableness and proportionality. (Ginsburg, J.,
dissented in part from this holding; Scalia and Thomas,
JJ., dissented from this holding.)

[***LEdHN6]
CONSTITUTIONAL LAW §778.3

-- due process -- punitive damages -- reprehensible
conduct

Headnote:[6A][6B][6C][6D][6E]

Even if there was no error, in a state-court trial
where full compensatory damages had been found to be
$ 1 million, in a jury's awarding some punitive damages-
-on claims by an insured and his wife against the in-
sured's automobile insurer, concerning the insurer's as-
serted bad faith, fraud, and intentional infliction of emo-
tional distress after the insured had been involved in an
accident for which the insured had eventually been de-
termined to have been 100 percent at fault--with respect
to the $ 145 million amount of the jury's award of puni-
tive damages, a more modest punishment for the insurer's
reprehensible conduct could have satisfied the state's
legitimate objectives and, under the due process clause of
the Federal Constitution's Fourteenth Amendment, the
state's courts should have gone no further, for:

(1) The insurer's conduct merited no praise, as the
trial court found that (a) the insurer's employees had al-
tered the insurer's records to make the insured appear less
culpable for the accident; (b) the insurer--in refusing an
offer, by the other parties in the automobile-accident
litigation, to settle at the insured's policy limits--had dis-
regarded the overwhelming likelihood of liability and the
near certainty that, by taking the automobile-accident
case to ftrial, a judgment in excess of the policy limits
would be awarded; and (c) the insurer had amplified the
harm by (i) at first assuring the insured and his wife that
their assets would be safe from any accident-related ver-
dict, and (ii) later telling the insured and his wife, post-
judgment, to put a for-sale sign on their house.

(2) However, the case at hand was improperly used
as a platform to expose and to punish the perceived defi-
ciencies of the insurer's operations throughout the United
States, despite an unsuccessful motion by the insurer to
exclude such out-of-state evidence--and even though it
was not disputed that much of this out-of-state conduct
was lawful where it had occurred--as (a) the insured and
his wife framed the case as a chance to rebuke the insurer
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for its nationwide activities; and (b) the state's courts
expressed similar views.

(3) Moreover, punitive damages were improperly
awarded, in reliance on the out-of-state evidence and
other evidence, to punish and to deter conduct that bore
no relation to the harm to the insured and his wife, as (a)
the insured and his wife identified scant evidence of re-
peated misconduct of the sort that injured them; (b) evi-
dence pertaining to claims that had nothing to do with a
third-party lawsuit was introduced at length; and (c)
other evidence concerning reprehensibility was even
more tangential and extended for a 20-year period,
where, for example, the state's highest court, in reinstat-
ing the award of punmitive damages, criticized the in-
surer's investigation into the personal life of one of its
employees and, in a broader approach, the manner in
which the insurer's policies assertedly corrupted the in-
surer's employees.

(Scalia, Thomas, and Ginsburg, JJ., dissented from
this holding.)

[***LEdHN7]
EVIDENCE §395

-~ presumption -- punitive damages -- excessiveness
-- ratio to compensatory damages

Headnote:[7A][7B][7C][7D]

For purposes of determining whether, where full
compensatory damages had been found to be $ 1 million,
an award of $ 145 million in punitive damages--on
claims by an insured and his wife against the insured's
automobile insurer, concerning the insurer's asserted bad
faith, fraud, and intentional infliction of emotional dis-
tress after the insured had been involved in an accident
for which the insured had eventually been determined to
have been 100 percent at fault--was excessive, in viola-
tion of the due process clause of the Federal Constitu-
tion's Fourteenth Amendment, there was a presumption
against an award that had this 145-to-1 ratio of punitive
damages to compensatory damages, as:

(1) In the case at hand, the $ 1 million award of
compensatory damages, for a year and a half of emo-
tional distress, was substantial.

(2) The harm to the insured and his wife arose from
a transaction in the economic realm, not from some
physical assault or trauma, and there were no physical
injuries.

(3) The insurer paid the automobile-accident verdict
in excess of the insured's policy limits before the com-

plaint by the insured and his wife in the case at hand was
filed, so that the insured and his wife suffered only minor

economic injuries for the 18-month period during which
the insurer refused to resolve the accident claim.

(4) The compensatory damages for the insured and
his wife likely were based on a component which was
duplicated in the award of punitive damages, where
much of the emotional distress was caused by the outrage
and humiliation which the insured and his wife suffered
at the actions of the insurer.

(5) An incident used by the state's highest court to
justify the $ 145 million award--the insurer's purported
failure to report a prior § 100 million award of punitive
damages, in another case in another state, to the insurer's
corporate headquarters--(a) should have been discussed
in the context of the reprehensibility guidepost, rather
than in the context of the ratio guidepost; and (b) in any
event, was so dissimilar, and of such marginal relevance,
that the incident should have been accorded little or no

weight.

(6) Some other premises relied upon by the state's
highest court to justify the $ 145 million award--which
premises were the asserted fact that the insurer's policies
had affected numerous consumers in the state, the as-
serted fact that the insurer would be punished in only one
out of every 50,000 cases as a matter of statistical prob-
ability, and the insurer's assertedly enormous wealth--(a)
bore no relation to the award's reasonableness or propor-
tionality to the harm sustained by the insured and his
wife; and (b) rather, were arguments that sought to de-
fend a departure from well-established constraints on
punitive damages.

(Scalia, Thomas, and Ginsburg, JJ., dissented from
this holding.)

[***LEdHNS]
CONSTITUTIONAL LAW §778.3
-- due process -- punitive damages -- other penalties
Headnote:[8A][8B]

In determining whether an award of punitive dam-
ages on claims by an insured and his wife against the
insured's automobile insurer--concerning the insurer's
asserted bad faith, fraud, and intentional infliction of
emotional distress after the insured had been involved in
an accident for which the insured had eventually been
determined to have been 100 percent at fault--was exces-
sive, in violation of the due process clause of the Federal
Constitution's Fourteenth Amendment, the most relevant
civil sanction under the state's law for the wrong done to
the insured and his wife appeared to have been a $
10,000 fine for an act of fraud, an amount dwarfed by the
$ 145 million award of punitive damages, as some addi-
tional analysis by the state's highest court concerning
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other penalties was insufficient to justify the award of
punitive damages, where (1) the state's highest court
speculated about the insurer's losing its business license,
a disgorgement of the insurer's profits, and possible im-
prisonment; but (2) in so speculating, the state's highest
court referred to an assertedly broad fraudulent scheme
drawn from improper evidence of out-of-state and dis-
similar conduct. (Scalia, Thomas, and Ginsburg, JJ., dis-
sented in part from this holding.)

[***LEdHN9]
CONSTITUTIONAL LAW §778.3

-- due process -- punitive damages -- reprehensible
conduct

Headnote:[9]

Under the due process clause of the Federal Consti-
tution's Fourteenth Amendment, the most important in-
dicium of the reasonableness of an award of punitive
damages is the degree of reprehensibility of the defen-
dant's conduct. Courts are to determine such reprehensi-
bility by considering whether (1) the harm caused was
physical as opposed to economic; (2) the tortious con-
duct evinced an indifference to or a reckless disregard of
the health or safety of others; (3) the target of the con-
duct had financial vulnerability; (4) the conduct involved
repeated actions or was an isolated incident; and (5) the
harm was the result of intentional malice, trickery, or
deceit, or mere accident. The existence of any one of
these factors weighing in favor of a plaintiff may not be
sufficient to sustain an award of punitive damages.
Moreover, the absence of all of these factors renders any
award suspect. Also, it should be presumed that a plain-
tiff has been made whole for the plaintiff's injuries by
compensatory damages, so that punitive damages should
only be awarded if the defendant's culpability, after hav-
ing paid compensatory damages, is so reprehensible as to
warrant the imposition of further sanctions to achieve
punishment or deterrence.

[***LEdHN10]
CONFLICT OF LAWS §2
-- extratetritorial operation
Headnote:[10]

A state cannot properly punish a defendant for out-
of-state conduct that may have been lawful where it oc-
curred.

[***LEdHN11]
CONSTITUTIONAL LAW §770

-- due process -- punitive damages -- jury instruc-
tions

Headnote:[11A][11B]

As a general rule under the due process clause of the
Federal Constitution's Fourteenth Amendment, a state
does not have a legitimate concern in imposing punitive
damages to punish a defendant for unlawful acts commit-
ted outside of the state's jurisdiction, for (1) any proper
adjudication of conduct that occurred outside the state to
other persons would require their inclusion; and (2) to
those parties, the state's courts, in the usual sense, would
need to apply the laws of the parties' relevant jurisdic-
tion. While lawful out-of-state conduct may be probative
when it demonstrates the deliberateness and culpability
of the defendant's action in the state where it is tortious,
that conduct must have a nexus to the specific harm suf-
fered by the plaintiff. Furthermore, a jury must be in-
structed that it may not use evidence of out-of-state con-
duct to punish a defendant for action that was lawful in
the jurisdiction where it occurred.

[***LEdHN12]
STATE TERRITORIES POSSESSIONS §6
-- authority within borders
Headnote:[12]

A basic principle of federalism is that each state (1)
may make its own reasoned judgment about what con-
duct is permitted or proscribed within the state's borders,
and (2) alone can determine what measure of punish-
ment, if any, to impose on a defendant who acts within
the state's jurisdiction.

[***LEdHN13]
CONSTITUTIONAL LAW §778.3
-- due process -- punitive damages -- dissimilar acts
Headnote:[13]

For purposes of the due process clause of the
Federal Constitution's Fourteenth Amendment, a defen-
dant's dissimilar acts, independent from the acts upon
which liability was premised, may not serve as the basis
for punitive damages, as:

(1) A defendant should be punished for the conduct
that harmed the plaintiff, not for being an unsavory indi-
vidual or business.

(2) Due process does not permit courts, in the calcu-
lation of punitive damages, to adjudicate the merits of
other parties' hypothetical claims against a defendant
under the guise of reprehensibility analysis, for punish-
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ment on these bases creates the possibility of multiple
awards of punitive damages for the same conduct.

[***LEdHN14]
JUDGMENT §208
-- nonparties
Headnote:[14]

In the usual civil case, nonparties are not bound by
the judgment which some other plaintiff obtains.

[***LEdHN15]
CONSTITUTIONAL LAW §778.3
-- due process -- recidivism -- punitive damages
Headnote:[15]

Although some United States Supreme Court hold-
ings--that, in criminal cases, a recidivist may properly be
punished more severely than a first offender--recognize
that repeated misconduct is more reprehensible than an
individual instance of malfeasance, courts, in the context
of civil actions, must insure that the conduct in question
replicates the prior transgressions, when courts are de-
termining whether an award of punitive damages is ex-
cessive, within the meaning of the due process clause of
the Federal Constitution's Fourteenth Amendment. Thus,
although evidence of other acts need not be identical to
have relevance in the calculation of punitive damages,
the reprehensibility guidepost, under the due process
clause, does not permit courts to expand the scope of the
case so that a defendant may be punished for any malfea-
sance.

[**+*LEdHN16]
CONSTITUTIONAL LAW §778.3

-- due process -- punitive damages -- ratio to com-
pensatory damages

Headnote:[16A][16B]

While the United States Supreme Court will decline
to impose a bright-line ratio which an award of punitive
damages cannot exceed under the due process clause of
the Federal Constitution's Fourteenth Amendment, the
Supreme Court's jurisprudence and the principles which
that jurisprudence has established demonstrate that in
practice, few awards exceeding, to a significant degree, a
single-digit ratio between punitive and compensatory
damages will satisfy due process. Thus, while ratios such
as 2-1, 3-1, or 4-1--which the Supreme Court has upheld-
-are not binding, these ratios are instructive and demon-
strate that single-digit multipliers are more likely to
comport with due process, while still achieving a state's

goals of deterrence and retribution, than awards with
ratios in the range of 500-to-1 or 145-to-1. Nonetheless,
ratios greater than those which the Supreme Court has
previously upheld may comport with due process, where
a particularly egregious act has resulted in only a small
amount of economic damages. However, the converse is
also true. Thus, when compensatory damages are sub-
stantial, a lesser ratio, perhaps only equal to compensa-
tory damages, can reach the outermost limit of the due
process guarantee. The precise award in any case must
be based upon the facts and circumstances of the defen-
dant's conduct and the harm to the plaintiff. In sum,
courts must insure that the measure of punishment is
both reasonable and proportionate to the amount of harm
to the plaintiff and to the general damages recovered.
(Scalia, Thomas, and Ginsburg, JJ., dissented from this
holding.)

[***LEdHN17]
DAMAGES §23
-- emotional distress -- punitive -- compensatory
Headnote:[17]

With respect to a claimed infliction of emotional dis-
tress, even though it is a major role of punitive damages
to condemn outrage and humiliation caused by a tortfea-
sor, compensatory damages already contain this punitive
element.

[***LEdHN18] A
CONSTITUTIONAL LAW §778.3
-- due process -- punitive damages
Headnote:[18]

Under the due process clause of the Federal Consti-
tution's Fourteenth Amendment, the wealth of a defen-
dant cannot justify an otherwise unconstitutional award
of punitive damages.

[***LEdHN19]
CONSTITUTIONAL LAW §778.3

-- due process -- punitive damages -- relation to
criminal penalties

Headnote:[19]

With respect to the third general guidepost in deter-
mining whether an award of punitive damages is exces-
sive, under the due process clause of the Federal Consti-
tution's Fourteenth Amendment--which guidepost in-
volves the disparity between the award and the civil pen-
alties authorized or imposed in comparable cases--while
the United States Supreme Court has previously also
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looked to criminal penalties that could be imposed, and
while the existence of a criminal penalty does have bear-
ing on the seriousness with which a state views the
wrongful action, the criminal penalty has less utility
when used to determine the dollar amount of an award of
punitive damages, for:

(1) Great care must be taken to avoid use of the civil
process to assess criminal penalties that can be imposed
only after the heightened protections of a criminal trial
have been observed, including its higher standards of
proof.

(2) Punitive damages are not a substitute for the
criminal process.

(3) The remote possibility of a criminal sanction
does not automatically sustain an award of punitive dam-
ages.

[***LEdHN20]
APPEAL §1750.6
-- remand -- calculation of punitive damages
Headnote:[20]

Given that the United States Supreme Court--in re-
versing a judgment by a state's highest court, which had
reinstated a $ 145 million award of punitive damages
against an automobile insurer, and in remanding the case
for further proceedings--held that under the due process
clause of the Federal Constitution's Fourteenth Amend-
ment, the $ 145 million award was neither reasonable nor
proportionate to the wrong committed, the Supreme
Court further held that the proper calculation of punitive
damages, under the principles which the Supreme Court
had discussed, ought to be resolved, in the first instance,
by the courts of the state in question. (Scalia, Thomas,
and Ginsburg, JJ., dissented in part from this holding.)

SYLLABUS

Although investigators and witnesses concluded that
Curtis Campbell caused an accident in which one person
was killed and another permanently disabled, his insurer,
petitioner State Farm Mutual Automobile Insurance
Company (State Farm), contested liability, declined to
settle the ensuing claims for the $§ 50,000 policy limit,
ignored its own investigators' advice, and took the case
to trial, assuring Campbell and his wife that they had no
liability for the accident, that State Farm would represent
their interests, and that they did not need separate coun-
sel. In fact, a Utah jury returned a judgment for over
three times the policy limit, and State Farm refused to
appeal. The Utah Supreme Court denied Campbell's own
appeal, and State Farm paid the entire judgment. The
Campbells then sued State Farm for bad faith, fraud, and

intentional infliction of emotional distress. The trial
court's initial ruling granting State Farm summary judg-
ment was reversed on appeal. On remand, the court de-
nied State Farm's motion to exclude evidence of dissimi-
lar out-of-state conduct. In the first phase of a bifurcated
trial, the jury found unreasonable State Farm's decision
not to settle. Before the second phase, this Court refused,
in _BMW of North America, Inc. v. Gore, 517 U.S. 559,
134 1. Ed. 2d 809. 116 S. Ct. 1589, to sustain a $ 2 mil-
lion punitive damages award which accompanied a §
4,000 compensatory damages award. The trial court de-
nied State Farm's renewed motion to exclude dissimilar
out-of-state conduct evidence. In the second phase,
which addressed, inter alia, compensatory and punitive
damages, evidence was introduced that pertained to State
Farm's business practices in numerous States but bore no
relation to the type of claims underlying the Campbells'
complaint. The jury awarded the Campbells $ 2.6 million
in compensatory damages and $ 145 million in punitive
damages, which the trial court reduced to $ 1 million and
$ 25 million respectively. Applying Gore, the Utah Su-
preme Court reinstated the $ 145 million punitive dam-
ages award.

Held: A punitive damages award of $ 145 million,
where full compensatory damages are $ 1 million, is ex-
cessive and violates the Due Process Clause of the
Fourteenth Amendment. Pp. 5-19.

(a) Compensatory damages are intended to redress a
plaintiff's concrete loss, while punitive damages are
aimed at the different purposes of deterrence and retribu-
tion. The Due Process Clause prohibits the imposition of
grossly excessive or arbitrary punishments on a tort-
feaser. £.g., Cooper Industries, Inc. v. Leatherman Tool
Group, Inc., 532 U.S, 424, 433, 149 L. Ed. 2d 674, 121
S. Ct. 1678. Punitive damages awards serve the same
purpose as criminal penalties. However, because civil
defendants are not accorded the protections afforded
criminal defendants, punitive damages pose an acute
danger of arbitrary deprivation of property, which is
heightened when the decisionmaker is presented with
evidence having little bearing on the amount that should
be awarded. Thus, this Court has instructed courts re-
viewing punitive damages to consider (1) the degree of
reprehensibility of the defendant's misconduct, (2) the
disparity between the actual or potential harm suffered
by the plaintiff and the punitive damages award, and (3)
the difference between the punitive damages awarded by
the jury and the civil penalties authorized or imposed in
comparable cases. _Gore, supra, at 575. A trial court's
application of these guideposts is subject to de novo re-
view. Cooper Industries, supra, at 424. Pp. 5-8.

(b) Under Gore's guideposts, this case is neither
close nor difficult. Pp. 8-18.
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(1) To determine a defendant's reprehensibility -- the
most important indicium of a punitive damages award's
reasonableness -- a court must consider whether: the
harm was physical rather than economic; the tortious
conduct evinced an indifference to or a reckless disre-
gard of the health or safety of others; the conduct in-
volved repeated actions or was an isolated incident; and
the harm resulted from intentional malice, trickery, or
deceit, or mere accident. _Gore, 517 U.S., at 576-577. It
should be presumed that a plaintiff has been made whole
by compensatory damages, so punitive damages should
be awarded only if the defendant's culpability is so rep-
rehensible to warrant the imposition of further sanctions
to achieve punishment or deterrence. _Id., at 575. In this
case, State Farm's handling of the claims against the
Campbells merits no praise, but a more modest punish-
ment could have satisfied the State's legitimate objec-
tives. Instead, this case was used as a platform to expose,
and punish, the perceived deficiencies of State Farm's
operations throughout the country. However, a State
cannot punish a defendant for conduct that may have
been lawful where it occurred, id, at 572. Nor does the
State have a legitimate concern in imposing punitive
damages to punish a defendant for unlawful acts commit-
ted outside of its jurisdiction. The Campbells argue that
such evidence was used merely to demonstrate, gener-
ally, State Farm's motives against its insured. Lawful
out-of-state conduct may be probative when it demon-
strates the deliberateness and culpability of the defen-
dant's action in the State where it is tortious, but that
conduct must have a nexus to the specific harm suffered
by the plaintiff. More fundamentally, in relying on such
evidence, the Utah courts awarded punitive damages to
punish and deter conduct that bore no relation to the
Campbells’ harm. Due process does not permit courts to
adjudicate the merits of other parties’ hypothetical claims
under the guise of the reprehensibility analysis. Punish-
ment on these bases creates the possibility of multiple
punitive damages awards for the same conduct, for non-
parties are not normally bound by another plaintiff's
judgment. For the same reasons, the Utah Supreme
Court's decision cannot be justified on the grounds that
State Farm was a recidivist. To justify punishment based
upon recidivism, courts must ensure the conduct in ques-
tion replicates the prior transgressions. There is scant
evidence of repeated misconduct of the sort that injured
the Campbells, and a review of the decisions below does
not convince this Court that State Farm was only pun-
ished for its actions toward the Campbells. Because the
Campbells have shown no conduct similar to that which
harmed them, the only relevant conduct to the reprehen-
sibility analysis is that which harmed them. Pp. 8-14.

(2) With regard to the second Gore guidepost, the
Court has been reluctant to identify concrete constitu-
tional limits on the ratio between harm, or potential

harm, to the plaintiff and the punitive damages award,;
but, in practice, few awards exceeding a single-digit ratio
between punitive and compensatory damages will satisfy
due process. See, e.g., _Gore, supra, at 581. Single-digit
multipliers are more likely to comport with due process,
while still achieving the State's deterrence and retribution
goals, than are awards with 145-to-1 ratios, as in this
case. Because there are no rigid benchmarks, ratios
greater than those that this Court has previously upheld
may comport with due process where a particularly egre-
gious act has resulted in only a small amount of eco-
nomic damages, Gore, supra, at 582, but when compen-
satory damages are substantial, then an even lesser ratio
can reach the outermost limit of the due process guaran-
tee. Here, there is a presumption against an award with a
145-to-1 ratio; the $ 1 million compensatory award for a
year and a half of emotional distress was substantial; and
the distress caused by outrage and humiliation the
Campbells suffered is likely a component of both the
compensatory and punitive damages awards. The Utah
Supreme Court sought to justify the massive award based
on premises bearing no relation to the award's reason-
ableness or proportionality to the harm. Pp. 14-18.

(3) The Court need not dwell on the third guidepost.
The most relevant civil sanction under Utah state law for
the wrong done to the Campbells appears to be a $
10,000 fine for an act of grand fraud, which is dwarfed
by the $ 145 million punitive damages award. The Utah
Supreme Court's references to a broad fraudulent scheme
drawn from out-of-state and dissimilar conduct evidence
were insufficient to justify this amount. P. 18.

(c) Applying Gore's guideposts to the facts here, es-
pecially in light of the substantial compensatory damages
award, likely would justify a punitive damages award at
or near the compensatory damages amount. The Utah
courts should resolve in the first instance the proper pu-
nitive damages calculation under the principles discussed

here. Pp. 18-19.

P.3d ,reversed and remanded.

COUNSEL: Sheila L. Birnbaum argued the cause for
petitioner.

Laurence H. Tribe argued the cause for respondents.
JUDGES: KENNEDY, J., delivered the opinion of the
Court, in which REHNQUIST, C. J., and STEVENS,
O'CONNOR, SOUTER, and BREYER, JJ., joined.
SCALIA, J., THOMAS, J., and GINSBURG, J., filed
dissenting opinions.
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[*412] [**1517] [***597] JUSTICE KENNEDY
delivered the opinion of the Court.

[***LEdHR1A] [l1A]We address once again the
measure of punishment, by means of punitive damages, a
State may impose upon a defendant in a civil case. The
question is whether, in the circumstances we shall re-
count, an award of § 145 million in punitive damages,
where full compensatory damages are $ 1 million, is ex-
cessive and in violation of the Due Process Clause of the
Fourteenth Amendment to the Constitution of the United
States.

I

In 1981, Curtis Campbell (Campbell) was driving
with his wife, Inez Preece Campbell, in Cache County,
Utah. He decided to pass six vans traveling ahead of
them on a two-lane highway. Todd Ospital was driving a
small car approaching from the opposite direction. To
avoid a head-on collision with Campbell, who [***598]
by then was driving on the wrong side of the highway
and toward oncoming traffic, Ospital swerved onto the
shoulder, lost control of his automobile, and collided
[*413] with a vehicle driven by Robert G. Slusher. Ospi-
tal was killed, and Slusher was rendered permanently
disabled. The Campbells escaped unscathed.

In the ensuing wrongful death and tort action,
Campbell insisted he was not at fault. Early investiga-
tions did support differing conclusions as to who caused
the accident, but "a consensus was reached early on by
the investigators and witnesses that Mr. Campbell's un-
safe pass had indeed caused the crash." 2001 UT 89, 65
P.3d 1134, 2001 Utah LEXIS 170, 2001 WL 1246676,
*1 [**1518]_(Utah, Oct. 19, 2001). Campbell's insurance
company, petitioner State Farm Mutual Automobile In-
surance Company (State Farm), nonetheless decided to
contest liability and declined offers by Slusher and Ospi-
tal's estate (Ospital) to settle the claims for the policy
limit of § 50,000 ($ 25,000 per claimant). State Farm
also ignored the advice of one of its own investigators
and took the case to trial, assuring the Campbells that
"their assets were safe, that they had no liability for the
accident, that [State Farm] would represent their inter-
ests, and that they did not need to procure separate coun-
sel." 2001 UT 89. at ., 2001 Utah LEXIS 170, 2001
WL 1246676, at *2. To the contrary, a jury determined
that Campbell was 100 percent at fault, and a judgment
was returned for $ 185,849, far more than the amount
offered in settlement.

At first State Farm refused to cover the § 135,849 in
excess liability. Its counsel made this clear to the Camp-
bells: "You may want to put for sale signs on your prop-
erty to get things moving.'"" /bid. Nor was State Farm
willing to post a supersedeas bond to allow Campbell to
appeal the judgment against him. Campbell obtained his

own counsel to appeal the verdict. During the pendency
of the appeal, in late 1984, Slusher, Ospital, and the
Campbells reached an agreement whereby Slusher and
Ospital agreed not to seek satisfaction of their claims
against the Campbells. In exchange the Campbells
agreed to pursue a bad faith action against State Farm
and to be represented by Slusher's and Ospital's attor-
neys. The Campbells also agreed that Slusher and Ospital
would have a right to play a part in all major decisions
concerning [*414] the bad faith action. No settlement
could be concluded without Slusher's and Ospital's ap-
proval, and Slusher and Ospital would receive 90 percent
of any verdict against State Farm.

In 1989, the Utah Supreme Court denied Campbell's
appeal in the wrongful death and tort actions. _Slusher v.
Ospital, 777 P.2d 437. State Farm then paid the entire
judgment, including the amounts in excess of the policy
limits. The Campbells nonetheless filed a complaint
against State Farm alleging bad faith, fraud, and inten-
tional infliction of emotional distress. The trial court
initially granted State Farm's motion for summary judg-
ment because State Farm had paid the excess verdict, but
that ruling was reversed on appeal. 840 P.2d 130 (Utah
App. 1992). On remand State Farm moved in limine to
exclude evidence of alleged conduct that occurred in
unrelated cases outside of Utah, but the trial court denied
the motion. At State Farm's request the trial court bifur-
cated the trial into two phases conducted before different
juries. In the first phase the jury determined that
[***599] State Farm's decision not to settle was unrea-
sonable because there was a substantial likelihood of an
excess verdict.

Before the second phase of the action against State
Farm we decided _BMW of North America, Inc. v. Gore,
517 U.S. 559, 134 1. Ed. 2d 809, 116 S. Ct. 1589 (1996),
and refused to sustain a § 2 million punitive damages
award which accompanied a verdict of only $ 4,000 in
compensatory damages. Based on that decision, State
Farm again moved for the exclusion of evidence of dis-
similar out-of-state conduct. App. to Pet. for Cert. 168a-
172a. The trial court denied State Farm's motion. /d.,, at
189a.

The second phase addressed State Farm's liability
for fraud and intentional infliction of emotional distress,
as well as compensatory and punitive damages. The Utah
Supreme Court aptly characterized this phase of the trial:

"State Farm argued during phase II that its decision
to take the case to trial was an 'honest mistake' that did
[*415] not warrant punitive damages. In contrast, the
Campbells introduced evidence that State Farm's deci-
sion to take the case to trial was a result of a national
scheme to meet corporate fiscal goals by capping pay-
outs on claims company wide. This [**1519] scheme
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was referred to as State Farm's 'Performance, Planning
and Review,' or PP & R, policy. To prove the existence
of this scheme, the trial court allowed the Campbells to
introduce extensive expert testimony regarding fraudu-
lent practices by State Farm in its nation-wide opera-
tions. Although State Farm moved prior to phase II of the
trial for the exclusion of such evidence and continued to
object to it at trial, the trial court ruled that such evidence
was admissible to determine whether State Farm's con-
duct in the Campbell case was indeed intentional and
sufficiently egregious to warrant punitive damages."
2001 UT 89, P.3d.at 2001 Utah LEXIS 170, 2001
WL 1246676, at *3.

Evidence pertaining to the PP&R policy concerned
State Farm's business practices for over 20 years in nu-
merous States. Most of these practices bore no relation to
third-party automobile insurance claims, the type of
claim underlying the Campbells' complaint against the
company. The jury awarded the Campbells § 2.6 million
in compensatory damages and $ 145 million in punitive
damages, which the trial court reduced to $ 1 million and
$ 25 million respectively. Both parties appealed.

The Utah Supreme Court sought to apply the three
guideposts we identified in _Gore, supra, at 574-575, and
it reinstated the $ 145 million punitive damages award.
Relying in large part on the extensive evidence concern-
ing the PP&R policy, the court concluded State Farm's
conduct was reprehensible. The court also relied upon
State Farm's "massive wealth" and on testimony indicat-
ing that "State Farm's actions, because of their clandes-
tine nature, will be punished at most in one out of every
50,000 cases as a matter of statistical probability,” 2001
UT 89, P.3d.at ,2001 Utah LEXIS 170, 2001 WL
1246676, at *15, and concluded that the ratio [*416]
between punitive and compensatory damages was not
unwarranted. Finally, the court noted that the punitive
damages award was not excessive when compared to
various civil and criminal penalties State Farm could
have [***600] faced, including $ 10,000 for each act of
fraud, the suspension of its license to conduct business in
Utah, the disgorgement of profits, and imprisonment.
2001 UT 89, at , 2001 Utah LEXIS 170, 2001 WL
1246676, at *17. We granted certiorari. 535 U.S. 1111
535 U.S. 1111, 153 1. Ed. 2d 158, 122 S. Ct. 2326

(2002).
II

[***LEdHR2A] [2A] We recognized in _Cooper Indus-
tries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424.
149 L. Ed. 2d 674, 121 S. Ct. 1678 (2001), that [HN1]in
our judicial system compensatory and punitive damages,
although usually awarded at the same time by the same
decisionmaker, serve different purposes. _Id.. at 432.
Compensatory damages "are intended to redress the con-

crete loss that the plaintiff has suffered by reason of the
defendant's wrongful conduct.” Ibid. (citing Restatement
(Second) of Torts § 903, pp. 453-454 (1979)). By con-
trast, punitive damages serve a broader function; they are
aimed at deterrence and retribution. _Cooper Industries,
supra, at 432; see also__Gore,_supra, at 568 ("Punitive
damages may properly be imposed to further a State's
legitimate interests in punishing unlawful conduct and
deterring its repetition"); _Pacific Mut. Life Ins. Co. V.
Haslip, 499 U.S. 1,19, 113 L. Ed.2d 1. 111 S. Ct. 1032
(1991) ("Punitive damages are imposed for purposes of
retribution and deterrence").

[***LEdHR3] [3] [***LEdHR4] [4] [***LEdHRS5A]
[SA][HN2]While States possess discretion over the im-
position of punitive damages, it is well established that
there are procedural and substantive constitutional limi-
tations on these awards. _Cooper Industries, supra;
Gore, 517 U.S., at 559; Honda Motor Co. v. Oberg, 512
U.S. 415, 129 L. Ed. 2d 336, 114 S. Ct. 2331 (1994);
TXO Production Corp. v. Alliance Resources Corp., 509
U.S. 443, 125 L. Ed. 2d 366, 113 S. Ct. 2711 (1993);
Haslip, supra. 499 U.S. 1 The Due Process Clause of the
Fourteenth Amendment prohibits the imposition of
[**1520] grossly excessive or arbitrary punishments on
a tortfeasor. Cooper Industries, supra, at 433; Gore,
517 U.S., at 562; see also _id., at 587 (BREYER, J., con-
curring) ("This constitutional concern, itself [*417]
harkening back to the Magna Carta, arises out of the ba-
sic unfaimess of depriving citizens of life, liberty, or
property, through the application, not of law and legal
processes, but of arbitrary coercion”). The reason is that
"elementary notions of fairness enshrined in our constitu-
tional jurisprudence dictate that a person receive fair
notice not only of the conduct that will subject him to
punishment, but also of the severity of the penalty that a
State may impose." _[d. at 574; Cooper Industries, su-
pra, at 433 ("Despite the broad discretion that States pos-
sess with respect to the imposition of criminal penalties
and punitive damages, the Due Process Clause of the
Fourteenth Amendment to the Federal Constitution im-
poses substantive limits on that discretion"). To the ex-
tent an award is grossly excessive, it furthers no legiti-
mate purpose and constitutes an arbitrary deprivation of
property. Haslip, supra, at 42 (O'CONNOR, J., dissent-
ing) ("Punitive damages are a powerful weapon. Imposed
[***601] wisely and with restraint, they have the poten-
tial to advance legitimate state interests. Imposed indis-
criminately, however, they have a devastating potential
for harm. Regrettably, common-law procedures for
awarding punitive damages fall into the latter category™).

[***LEdHR2B] [2B]Although these awards serve
the same purposes as criminal penalties, defendants sub-
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jected to punitive damages in civil cases have not been
accorded the protections applicable in a criminal pro-
ceeding. This increases our concerns over the imprecise
manner in which punitive damages systems are adminis-
tered. We have admonished that [HN3]"punitive dam-
ages pose an acute danger of arbitrary deprivation of
property. Jury instructions typically leave the jury with
wide discretion in choosing amounts, and the presenta-
tion of evidence of a defendant's net worth creates the
potential that juries will use their verdicts to express bi-
ases against big businesses, particularly those without
strong local presences." _Honda Motor, supra, at 432; see
also _Haslip, supra, at 59 (O'CONNOR, J., dissenting)
("The Due Process Clause [*418] does not permit a
State to classify arbitrariness as a virtue. Indeed, the
point of due process -- of the law in general -- is to allow
citizens to order their behavior. A State can have no le-
gitimate interest in deliberately making the law so arbi-
trary that citizens will be unable to avoid punishment
based solely upon bias or whim"). Our concerns are
heightened when the decisionmaker is presented, as we
shall discuss, with evidence that has little bearing as to
the amount of punitive damages that should be awarded.
Vague instructions, or those that merely inform the jury
to avoid "passion or prejudice,” App. to Pet. for Cert.
108a-109a, do little to aid the decisionmaker in its task of
assigning appropriate weight to evidence that is relevant
and evidence that is tangential or only inflammatory.

[***LEdHR1B] [1B]

[***LEdHRSB] [5B] In light of these concerns, in
Gore supra, 517 U.S. 559, we instructed [HN4]courts
reviewing punitive damages to consider three guideposts:
(1) the degree of reprehensibility of the defendant's mis-
conduct; (2) the disparity between the actual or potential
harm suffered by the plaintiff and the punitive damages
award; and (3) the difference between the punitive dam-
ages awarded by the jury and the civil penalties author-
ized or imposed in comparable cases. _[d, at 575. We
reiterated the importance of these three guideposts in
Cooper Industries and mandated [HN5]appellate courts
to conduct de novo review of a trial court's application of
them to the jury's award. 532 U.S., at 424. Exacting ap-
pellate review ensures that an award of punitive damages
is based upon an "'application of law, rather than a deci-
sionmaker's [**1521] caprice." _Id, at 436 (quoting
Gore, supra, at 587 (BREYER, J., concurring)).

11

[***LEdHRI1C] [1C] [***LEdHR6A] [6A]
[***LEdHR7A] [7A] [***LEdHR8A] [8A]Under the
principles outlined in BMW of North America, Inc. v.
Gore, this case is neither close nor difficult. It was error
to reinstate the jury's $ 145 million punitive damages

award. We address each guidepost of Gore in some de-
tail.

[*419] A

[HN6] [***602] [***LEdHR9] [9] "[T]he most
important indicium of the reasonableness of a punitive
damages award is the degree of reprehensibility of the
defendant's conduct." _Gore, supra, at 575. We have in-
structed courts to determine the reprehensibility of a de-
fendant by considering whether: the harm caused was
physical as opposed to economic; the tortious conduct
evinced an indifference to or a reckless disregard of the
health or safety of others; the target of the conduct had
financial vulnerability; the conduct involved repeated
actions or was an isolated incident; and the harm was the
result of intentional malice, trickery, or deceit, or mere
accident. 517 U.S., at 576-577. The existence of any one
of these factors weighing in favor of a plaintiff may not
be sufficient to sustain a punitive damages award; and
the absence of all of them renders any award suspect. It
should be presumed a plaintiff has been made whole for
his injuries by compensatory damages, so punitive dam-
ages should only be awarded if the defendant's culpabil-
ity, after having paid compensatory damages, is so rep-
rehensible as to warrant the imposition of further sanc-
tions to achieve punishment or deterrence. Id., at 575.

[***LEdHR6B] [6B]Applying these factors in the
instant case, we must acknowledge that State Farm's
handling of the claims against the Campbells merits no
praise. The trial court found that State Farm's employees
altered the company's records to make Campbell appear
less culpable. State Farm disregarded the overwhelming
likelihood of liability and the near-certain probability
that, by taking the case to trial, a judgment in excess of
the policy limits would be awarded. State Farm amplified
the harm by at first assuring the Campbells their assets
would be safe from any verdict and by later telling them,
postjudgment, to put a for-sale sign on their house. While
we do not suggest there was error in awarding punitive
damages based upon State Farm's conduct toward the
Campbells, a more modest punishment for this [*420]
reprehensible conduct could have satisfied the State's
legitimate objectives, and the Utah courts should have
gone no further.

This case, instead, was used as a platform to expose,
and punish, the perceived deficiencies of State Farm's
operations throughout the country. The Utah Supreme
Court's opinion makes explicit that State Farm was being
condemned for its nationwide policies rather than for the
conduct direct toward the Campbells. 2001 UT 89, P.
3d,at . 2001 Utah LEXIS 170, 2001 WL 1246676, at
*3 ("The Campbells introduced evidence that State
Farm's decision to take the case to trial was a result of a
national scheme to meet corporate fiscal goals by cap-
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ping payouts on claims company wide"). This was, as
well, an explicit rationale of the trial court's decision in
approving the award, though reduced from $ 145 million
to $ 25 million. App. to Pet. for Cert. 120a ("The Camp-
bells demonstrated, through the testimony of State Farm
employees who had worked outside of Utah, and through
expert testimony, that this pattern of claims adjustment
under the PP&R program was not a local anomaly, but
was a consistent, nationwide feature of State Farm's
business operations, orchestrated [***603] from the
highest levels of corporate management™).

The Campbells contend that State Farm has only it-
self to blame for the reliance upon dissimilar and out-of-
state conduct evidence. The record does not support
[**1522] this contention. From their opening statements
onward the Campbells framed this case as a chance to
rebuke State Farm for its nationwide activities. App. 208
("You're going to hear evidence that even the insurance
commission in Utah and around the country are unwill-
ing or inept at protecting people against abuses"); id, at
242 ("This is a very important case. . . . It transcends the
Campbell file. It involves a nationwide practice. And
you, here, are going to be evaluating and assessing, and
hopefully requiring State Farm to stand accountable for
what it's doing across the country, which is the purpose
of punitive damages"). This was a position [*421]
maintained throughout the litigation. In opposing State
Farm's motion to exclude such evidence under Gore, the
Campbells' counsel convinced the trial court that there
was no limitation on the scope of evidence that could be
considered under our precedents. App. to Pet. for Cert.
172a ("As I read the case [Gore], I was struck with the
fact that a clear message in the case . . . seems to be that
courts in punitive damages cases should receive more
evidence, not less. And that the court seems to be invit-
ing an even broader area of evidence than the current
rulings of the court would indicate"); id., at 189a (trial
court ruling).

[***LEdHR10] [10] [***LEdHR11A] [11A][HN7]A
State cannot punish a defendant for conduct that may
have been lawful where it occurred. _Gore, supra, at 572;
Bigelow v. Virginia, 421 U.S. 809, 824, 44 L. Ed. 2d
600, 95 S. Ct. 2222 (1975) ("A State does not acquire
power or supervision over the internal affairs of another
State merely because the welfare and health of its own
citizens may be affected when they travel to that State");
New York Life Ins. Co. v. Head, 234 U.S. 149, 161, 58 L.
Ed. 1259, 34 S. Ct. 879 (1914) ("It would be impossible
to permit the statutes of Missouri to operate beyond the
jurisdiction of that State . . . without throwing down the
constitutional barriers by which all the States are re-
stricted within the orbits of their lawful authority and
upon the preservation of which the Government under
the Constitution depends. This is so obviously the neces-

sary result of the Constitution that it has rarely been
called in question and hence authorities directly dealing
with it do not abound"); _Huntington v. Attrill, 146 U.S.
657, 669, 36 L. Ed. 1123, 13 S. Ct. 224 (1892) ("Laws
have no force of themselves beyond the jurisdiction of
the State which enacts them, and can have extra-
territorial effect only by the comity of other States").
Nor, as a general rule, does a State have a legitimate
concern in imposing punitive damages to punish a de-
fendant for unlawful acts committed outside of the
State's jurisdiction. Any proper adjudication of conduct
that occurred outside Utah to other persons would re-
quire their inclusion, and, to those parties, the Utah
courts, in the usual case, would need [*422] to apply
the laws of their relevant jurisdiction. Phillips Petroleum
Co. v. Shutts, 472 U.S. 797, 821-822, 86 L. Ed. 2d 628,
105 S. Ct. 2965 (1985).

[***LEdHR6C] [6C] [***LEdHRI11B] [11B]
[***LEdHR12] [12]Here, the Campbells do not dispute
that much of the out-of-state conduct was lawful where it
[***604] occurred. They argue, however, that such evi-
dence was not the primary basis for the punitive damages
award and was relevant to the extent it demonstrated, in a
general sense, State Farm's motive against its insured.
Brief for Respondents 46-47 ("Even if the practices de-
scribed by State Farm were not malum in se or malum
prohibitum, they became relevant to punitive damages to
the extent they were used as tools to implement State
Farm's wrongful PP&R policy"). This argument misses
the mark. [HN8]Lawful out-of-state conduct may be
probative when it demonstrates the deliberateness and
culpability of the defendant's action in the State where it
is tortious, but that conduct must have a nexus to the
specific harm suffered by the plaintiff. A jury must be
instructed, furthermore, that it may not use evidence of
out-of-state conduct to punish a defendant for action that
was lawful in the jurisdiction [**1523] where it oc-
curred. _Gore, 517 U.S., at 572-573 (noting that a State
"does not have the power . . . to punish [a defendant] for
conduct that was lawful where it occurred and that had
no impact on fthe State] or its residents"). [HN9]A basic
principle of federalism is that each State may make its
own reasoned judgment about what conduct is permitted
or proscribed within its borders, and each State alone can
determine what measure of punishment, if any, to impose
on a defendant who acts within its jurisdiction. _Id., at
569 ("The States need not, and in fact do not, provide
such protection in a uniform manner").

[***LEdHR6D] [6D] [***LEdHRI13] [13]
[***LEdHR14] [14]For a more fundamental reason,
however, the Utah courts erred in relying upon this and
other evidence: The courts awarded punitive damages to
punish and deter conduct that bore no relation to the
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Campbells' harm. A defendant's dissimilar acts, inde-
pendent from the acts upon which liability was premised,
may not serve as the basis for punitive damages. [*423]
A defendant should be punished for the conduct that
harmed the plaintiff, not for being an unsavory individual
or business. [HN10]Due process does not permit courts,
in the calculation of punitive damages, to adjudicate the
merits of other parties' hypothetical claims against a de-
fendant under the guise of the reprehensibility analysis,
but we have no doubt the Utah Supreme Court did that
here. 2001 UT 89.  P. 3d, at __, 2001 Utah LEXIS
170.2001 WL 1246676, at *11 ("Even if the harm to the
Campbells can be appropriately characterized as mini-
mal, the trial court's assessment of the situation is on
target: 'The harm is minor to the individual but massive
in the aggregate'). Punishment on these bases creates the
possibility of multiple punitive damages awards for the
same conduct; for in the usual case nonparties are not
bound by the judgment some other plaintiff obtains.
Gore, supra, at 593 (BREYER, J., concurring) ("Larger
damages might also 'double count' by including in the
punitive damages award some of the compensatory, or
punitive, damages that subsequent plaintiffs would also
recover").

[***LEdHR6E] [6E] [***LEdHRI15] [15]The same
reasons lead us to conclude the Utah Supreme Court's
decision cannot be justified on the grounds that State
Farm was a recidivist. [HN11]Although "our holdings
that a recidivist may be punished more severely than a
first offender recognize that repeated misconduct
[***605]) is more reprehensible than an individual in-
stance of malfeasance," Gore, supra, at 577, in the con-
text of civil actions courts must ensure the conduct in
question replicates the prior transgressions. _7XO, 509
U.S., at 462, n. 28 (noting that courts should look to "'the
existence and frequency of similar past conduct™) (quot-
ing Haslip, 499 U.S., at 21- 2).

The Campbells have identified scant evidence of re-
peated misconduct of the sort that injured them. Nor does
our review of the Utah courts’ decisions convince us that
State Farm was only punished for its actions toward the
Campbells. Although evidence of other acts need not be
identical to have relevance in the calculation of punitive
damages, the Utah court erred here because evidence
pertaining to claims [*424] that had nothing to do with a
third-party lawsuit was introduced at length. Other evi-
dence concemning reprehensibility was even more tan-
gential. For example, the Utah Supreme Court criticized
State Farm's investigation into the personal life of one of
its employees and, in a broader approach, the manner in
which State Farm's policies corrupted its employees.
2001 UT 89, P.3d,at , 2001 Utah LEXIS 170, 2001
WL 1246676, at *10; 2001 UT 89, at ., 2001 Utah
LEXIS 170, 2001 WL 1246676, at *12. The Campbells

attempt to justify the courts' reliance upon this unrelated
testimony on the theory that each dollar of profit made
by underpaying a third-party claimant is the same as a
dollar made by underpaying a first-party one. Brief for
Respondents 45; see also 2001 UT 89,  P. 3d, at
2001 Utah LEXIS 170, 2001 WL 1246676, at *12
("State Farm's continuing illicit practice created market
disadvantages for other honest insurance companies
[**1524] because these practices increased profits. As
plaintiffs' expert witnesses established, such wrongfully
obtained competitive advantages have the potential to
pressure other companies to adopt similar fraudulent
tactics, or to force them out of business. Thus, such ac-
tions cause distortions throughout the insurance market
and ultimately hurt all consumers"). For the reasons al-
ready stated, this argument is unconvincing. [HN12]The
reprehensibility guidepost does not permit courts to ex-
pand the scope of the case so that a defendant may be
punished for any malfeasance, which in this case ex-
tended for a 20-year period. In this case, because the
Campbells have shown no conduct by State Farm similar
to that which harmed them, the conduct that harmed
them is the only conduct relevant to the reprehensibility
analysis.

B

[***LEdHR16A] [16A]Tuming to the second Gore
guidepost, we have been reluctant to identify concrete
constitutional limits on the ratio between harm, or poten-
tial harm, to the plaintiff and the punitive damages
award. _Gore. supra, at 582 ("We have consistently re-
jected the notion that the constitutional line is marked by
a simple mathematical formula, even one that compares
actual and potential damages to the punitive [*425]
award"); _TXO, supra, at 458. We decline again to im-
pose a bright-line ratio which a punitive damages award
cannot exceed. Our jurisprudence and the principles it
has now established demonstrate, however, that, in prac-
tice, [HN13]few awards exceeding a single-digit ratio
[***606] between punitive and compensatory damages,
to a significant degree, will satisfy due process. In
Haslip, in upholding a punitive damages award, we con-
cluded that an award of more than four times the amount
of compensatory damages might be close to the line of
constitutional impropriety. 499 U.S., at 23-24. We cited
that 4-to-1 ratio again in _Gore. 517 U.S., at 581. The
Court further referenced a long legislative history, dating
back over 700 years and going forward to today, provid-
ing for sanctions of double, treble, or quadruple damages
to deter and punish. Jd., at 581, and n. 33. While these
ratios are not binding, they are instructive. They demon-
strate what should be obvious: Single-digit multipliers
are more likely to comport with due process, while still
achieving the State's goals of deterrence and retribution,
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than awards with ratios in range of 500 to 1, id., at 582,
or, in this case, of 145 to 1.

Nonetheless, [HN14]because there are no rigid
benchmarks that a punitive damages award may not sur-
pass, ratios greater than those we have previously upheld
may comport with due process where "a particularly
egregious act has resulted in only a small amount of eco-
nomic damages." Ibid.; see also ibid. (positing that a
higher ratio might be necessary where "the injury is hard
to detect or the monetary value of noneconomic harm
might have been difficult to determine™). The converse is
also true, however. When compensatory damages are
substantial, then a lesser ratio, perhaps only equal to
compensatory damages, can reach the outermost limit of
the due process guarantee. The precise award in any
case, of course, must be based upon the facts and cir-
cumstances of the defendant's conduct and the harm to
the plaintiff.

[*426]

[***LEdHR7B] [7B] [***LEdHRI6B] [16B]
[***LEdHR17] [17]In sum, [HN15]courts must ensure
that the measure of punishment is both reasonable and
proportionate to the amount of harm to the plaintiff and
to the general damages recovered. In the context of this
case, we have no doubt that there is a presumption
against an award that has a 145-to-1 ratio. The compen-
satory award in this case was substantial; the Campbells
were awarded $ 1 million for a year and a half of emo-
tional distress. This was complete compensation. The
harm arose from a transaction in the economic [**1525]
realm, not from some physical assault or trauma; there
were no physical injuries; and State Farm paid the excess
verdict before the complaint was filed, so the Campbells
suffered only minor economic injuries for the 18-month
period in which State Farm refused to resolve the claim
against them. The compensatory damages for the injury
suffered here, moreover, likely were based on a compo-
nent which was duplicated in the punitive award. Much
of the distress was caused by the outrage and humiliation
the Campbells suffered at the actions of their insurer; and
it is a major role of punitive damages to condemn such
conduct. Compensatory damages, however, already con-
tain this punitive element. See Restatement (Second) of
Torts § 908, Comment c, p. 466 (1977) ("In many cases
in which compensatory damages include an amount for
emotional distress, such as humiliation or indignation
aroused by the defendant's act, there is no clear line of
[***607] demarcation between punishment and com-
pensation and a verdict for a specified amount frequently
includes elements of both").

[***LEJHR7C] [7C]The Utah Supreme Court sought
to justify the massive award by pointing to State Farm's
purported failure to report a prior $ 100 million punitive

damages award in Texas to its corporate headquarters;
the fact that State Farm's policies have affected numer-
ous Utah consumers; the fact that State Farm will only be
punished in one out of every 50,000 cases as a matter of
statistical probability; and State Farm's enormous wealth.
2001 UT 89, P.3d,at 2001 Utah LEXIS 170, 2001
WL 1246676, at *15. Since the Supreme [*427] Court
of Utah discussed the Texas award when applying the
ratio guidepost, we discuss it here. The Texas award,
however, should have been analyzed in the context of the
reprehensibility guidepost only. The failure of the com-
pany to report the Texas award is out-of-state conduct
that, if the conduct were similar, might have had some
bearing on the degree of reprehensibility, subject to the
limitations we have described. Here, it was dissimilar,
and of such marginal relevance that it should have been
accorded little or no weight. The award was rendered in a
first-party lawsuit; no judgment was entered in the case;
and it was later settled for a fraction of the verdict. With
respect to the Utah Supreme Court's second justification,
the Campbells' inability to direct us to testimony demon-
strating harm to the people of Utah (other than those di-
rectly involved in this case) indicates that the adverse
effect on the State's general population was in fact minor.

[***LEdHRS5C]  [5C] [***LEdHR7D] [7D]
[***LEdHR18] [18]The remaining premises for the
Utah Supreme Court's decision bear no relation to the
award's reasonableness or proportionality to the harm.
They are, rather, arguments that seek to defend a depar-
ture from well-established constraints on punitive dam-
ages. While States enjoy considerable discretion in de-
ducing when punitive damages are warranted, each
award must comport with the principles set forth in
Gore. Here the argument that State Farm will be pun-
ished in only the rare case, coupled with reference to its
assets (which, of course, are what other insured parties in
Utah and other States must rely upon for payment of
claims) had little to do with the actual harm sustained by
the Campbells. [HN16]The wealth of a defendant cannot
justify an otherwise unconstitutional punitive damages
award. _Gore, 517 U.S., at 585 ("The fact that BMW is a
large corporation rather than an impecunious individual
does not diminish its entitlement to fair notice of the de-
mands that the several States impose on the conduct of
its business"); see also _id., at 591 (BREYER, J., concur-
ring) ("[Wealth] provides an open-ended basis for
[*428] inflating awards when the defendant is wealthy .
. . . That does not make its use unlawful or inappropriate;
it simply means that this factor cannot make up for the
failure of other factors, such as 'reprehensibility,' to con-
strain significantly an award that purports to punish a
defendant's conduct"). The principles set forth in Gore
[**1526] must be implemented with care, to ensure both
reasonableness and proportionality.
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C

[***LEdHR19] [19]The third guidepost in_Gore is the

disparity between the punitive [***608] damages award
and the "civil penalties authorized or imposed in compa-
rable cases." Id, at 575. We note that, in the past, we
have also looked to criminal penalties that could be im-
posed. Id., at 583; Haslip, 499 U.S., at 23. [HN17]The
existence of a criminal penalty does have bearing on the
seriousness with which a State views the wrongful ac-
tion. When used to determine the dollar amount of the
award, however, the criminal penalty has less utility.
Great care must be taken to avoid use of the civil process
to assess criminal penalties that can be imposed only
after the heightened protections of a criminal trial have
been observed, including, of course, its higher standards
of proof. Punitive damages are not a substitute for the
criminal process, and the remote possibility of a criminal
sanction does not automatically sustain a punitive dam-
ages award.

[***LEdHR8B] [8B]Here, we need not dwell long on
this guidepost. The most relevant civil sanction under
Utah state law for the wrong done to the Campbells ap-
pears to be a $ 10,000 fine for an act of fraud, 2001 UT
89, P.3d, at , 2001 Utah LEXIS 170, 2001 WL
1246676, at *17, an amount dwarfed by the $ 145 mil-
lion punitive damages award. The Supreme Court of
Utah speculated about the loss of State Farm's business
license, the disgorgement of profits, and possible impris-
onment, but here again its references were to the broad
fraudulent scheme drawn from evidence of out-of-state
and dissimilar conduct. This analysis was insufficient to
justify the award.

[*429] IV

[***LEdHRID] [1D] [***LEdHR20] [20]An applica-
tion of the_Gore guideposts to the facts of this case, es-
pecially in light of the substantial compensatory damages
awarded (a portion of which contained a punitive ele-
ment), likely would justify a punitive damages award at
or near the amount of compensatory damages. The puni-
tive award of § 145 million, therefore, was neither rea-
sonable nor proportionate to the wrong committed, and it
was an irrational and arbitrary deprivation of the prop-
erty of the defendant. The proper calculation of punitive
damages under the principles we have discussed should
beresolved, in the first instance, by the Utah courts.

The judgment of the Utah Supreme Court is re-
versed, and the case is remanded for proceedings not
inconsistent with this opinion.

It is so ordered.

DISSENT BY: Scalia; Thomas; Ginsburg

DISSENT
JUSTICE SCALIA, dissenting.

I adhere to the view expressed in my dissenting
opinion in _BMW of North America, Inc. v. Gore, 517
U.S. 559, 598-99, 134 L. Ed. 2d 809, 116 S. Ct. 1589
(1996), that the Due Process Clause provides no substan-
tive protections against “"excessive" or "unreasonable™
awards of punitive damages. I am also of the view that
the punitive damages jurisprudence which has sprung
forth from BMW v. Gore is insusceptible of principled
application; accordingly, I do not feel justified in giving
the case stare decisis effect. See _id., at 599. [***609] 1
would affirm the judgment of the Utah Supreme Court.

JUSTICE THOMAS, dissenting.

I would affirm the judgment below because "I con-
tinue to believe that the Constitution does not constrain
the size of punitive damages awards." _Cooper Indus-
tries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424,
443, 149 L. Ed. 2d 674, 121 S. Ct. 1678 (2001) (THO-
MAS, I., concurring) (citing _BMW of North America,
[*430]_Inc. v. Gore, 517 U.S. 559, 599. 134 L. Ed. 2d
809, 116 S. Ct. 1589 (1996) (SCALIA, I., joined by
THOMAS, J., dissenting)). Accordingly, I respectfully
dissent.

[**1527] JUSTICE GINSBURG, dissenting.

Not long ago, this Court was hesitant to impose a
federal check on state-court judgments awarding punitive
damages. In _Browning-Ferris Industries of Vt., Inc. v.
Kelco Disposal, Inc., 492 U.S. 257, 106 L. Ed. 2d 219,
109 S. Ct. 2909 (1989), the Court held that neither the
Excessive Fines Clause of the Eighth Amendment nor
federal common law circumscribed awards of punitive
damages in civil cases between private parties. _Id., at
262-276, 277-280. Two years later, in _Pacific Mut. Life
Ins. Co. v. Haslip, 499 US. 1, 113 L. Ed. 2d 1. 111 S.
Ct. 1032 (1991), the Court observed that "unlimited jury
[or judicial] discretion . . . in the fixing of punitive dam-
ages may invite extreme results that jar one's constitu-
tional sensibilities," _id., at 18; the Due Process Clause,
the Court suggested, would attend to those sensibilities
and guard against unreasonable awards, _id., at 17-24.
Nevertheless, the Court upheld a punitive damages
award in Haslip "more than 4 times the amount of com-
pensatory damages, . . . more than 200 times [the plain-
tiff's] out-of-pocket expenses,” and "much in excess of
the fine that could be imposed." _Id, at 23. And in _TXO
Production Corp. v. Alliance Resources Corp., 509 U.S.
443, 125 L. Ed. 2d 366, 113 S. Ct. 2711 (1993), the
Court affirmed a state-cowrt award "526 times greater
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than the actual damages awarded by the jury." _Id., at
453; ' cf. _Browning-Ferris, 492 U.S., at 262 (ratio of
punitive to compensatory damages over 100 to 1).

1 By switching the focus from the ratio of puni-
tive to compensatory damages to the potential
loss to the plaintiffs had the defendant succeeded
in its illicit scheme, the Court could describe the
relevant ratio in 7XO as 10 to 1. See _BMW of
North America, Inc. v. Gore, 517 U.S. 559, 581,
134 L. Ed. 2d 809, 116 S. Ct. 1589, and n. 34
(1996).

It was not until 1996, in BMW of North America,
Inc. v. Gore, 517 U.S. 559, 134 L. Ed. 2d 809, 116 S. Ct.
1589 (1996), that the Court, for the first time, invalidated
a state-court punitive damages assessment as unreasona-
bly [*431] large. See _id., at 599 (SCALIA, J., dissent-
ing). If our activity in this domain is now "well-
established," see ante, at 5, 17, it takes place on ground
not long held.

In Gore, I stated why I resisted the Court's foray into
punitive damages "territory traditionally within the
States' domain." 517 U.S., at 612 (dissenting opinion). I
adhere to those views, and note again that, unlike federal
habeas corpus review of state-court convictions under 28
U.S.C. § 2254, the Court "works at [***610] this busi-
ness [of checking state courts] alone," unaided by the
participation of federal district courts and courts of ap-
peals. 517 U.S., at 613. It was once recognized that "the
laws of the particular State must suffice [to superintend
punitive damages awards] until judges or legislators au-
thorized to do so initiate system-wide change." _Haslip,
499 U.S., at 42 (KENNEDY, J., concurring in judgment).
I would adhere to that traditional view.

I

The large size of the award upheld by the Utah Su-
preme Court in this case indicates why damage-capping
legislation may be altogether fitting and proper. Neither
the amount of the award nor the trial record, however,
justifies this Court's substitution of its judgment for that
of Utah's competent decisionmakers. In this regard, I
count it significant that, on the key criterion "reprehensi-
bility,” there is a good deal more to the story than the
Court's abbreviated account tells.

Ample evidence allowed the jury to find that State
Farm’s treatment of the Campbells typified its "Perform-
ance, Planning and Review" (PP&R) program; imple-
mented by top management in 1979, the program had
"the explicit objective of using the claims-adjustment
process as a [**1528] profit center." App. to Pet. for
Cert. 116a. "The Campbells presented considerable evi-
dence," the trial court noted, documenting "that the
PP&R program . . . has functioned, and continues to

function, as an unlawful scheme . . . to deny benefits
owed consumers by paying out less than fair value in
order to meet [*432] preset, arbitrary payout targets
designed to enhance corporate profits." Id., at 118a-119a.
That policy, the trial court observed, was encompassing
in scope; it "applied equally to the handling of both third-
party and first-party claims." Id., at 119a. But cf. ante, at
13, 17 (suggesting that State Farm's handling of first-
party claims has "nothing to do with a third-party law-
suit™).

Evidence the jury could credit demonstrated that the
PP&R program regularly and adversely affected Utah
residents. Ray Summers, "the adjuster who handled the
Campbell case and who was a State Farm employee in
Utah for almost twenty years," described several meth-
ods used by State Farm to deny claimants fair benefits,
for example, "falsifying or withholding of evidence in
claim files." Id., at 121a. A common tactic, Summers
recounted, was to "unjustly attack the character, reputa-
tion and credibility of a claimant and make notations to
that effect in the claim file to create prejudice in the
event the claim ever came before a jury." Id., at 130a
(internal quotation marks omitted). State Farm manager
Bob Noxon, Summers testified, resorted to a tactic of this
order in the Campbell case when he "instructed Summers
to write in the file that Todd Ospital (who was killed in
the accident) was speeding because he was on his way to
see a pregnant girlfriend.” Ibid. In truth, "there was no
pregnant girlfriend." Ibid. Expert testimony noted by the
trial court described these tactics as "completely im-
proper." Ibid.

The trial court also noted the testimony of two Utah
State Farm employees, Felix Jensen and Samantha Bird,
both of whom recalled "intolerable"” [***611] and "re-
current" pressure to reduce payouts below fair value. Id.,
at 119a (internal quotation marks omitted). When Jensen
complained to top managers, he was told to "get out of
the kitchen" if he could not take the heat; Bird was told
she should be "more of a team player." Ibid. (internal
quotation marks omitted). At times, Bird said, she "was
forced to commit dishonest acts [*433] and to know-
ingly underpay claims." Id., at 120a. Eventually, Bird
quit. /bid. Utah managers superior to Bird, the evidence
indicated, were improperly influenced by the PP&R pro-
gram to encourage insurance underpayments. For exam-
ple, several documents evaluating the performance of
managers Noxon and Brown "contained explicit preset
average payout goals." Ibid.

Regarding liability for verdicts in excess of policy
limits, the trial court referred to a State Farm document
titled the "Excess Liability Handbook"; written before
the Campbell accident, the handbook instructed adjusters
to pad files with "self-serving" documents, and to leave
critical items out of files, for example, evaluations of the
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insured's exposure. /d., at 127a-128a (internal quotation
marks omitted). Divisional superintendent Bill Brown
used the handbook to train Utah employees. /d., at 134a.
While overseeing the Campbell case, Brown ordered
adjuster Summers to change the portions of his report
indicating that Mr. Campbell was likely at fault and that
the settlement cost was correspondingly high. Id., at 3a.
The Campbells' case, according to expert testimony the
trial court recited, "was a classic example of State Farm's
application of the improper practices taught in the Excess
Liability Handbook." Id., at 128a.

The trial court further determined that the jury could
find State Farm's policy "deliberately crafted" to prey on
consumers who would be unlikely to defend themselves.
Id., at 122a. In this regard, the trial court noted the testi-
mony of several former State Farm employees affirming
that they were trained to target "the [**1529] weakest
of the herd" -- "the elderly, the poor, and other consum-
ers who are least knowledgeable about their rights and
thus most vulnerable to trickery or deceit, or who have
little money and hence have no real alternative but to
accept an inadequate offer to settle a claim at much less
than fair value." Ibid. (internal quotation marks omitted).

[*434] The Campbells themselves could be placed
within the "weakest of the herd" category. The couple
appeared economically vulnerable and emotionally frag-
ile. App. 3360a-3361a (Order Denying State Farm's Mo-
tion for Judgment NOV and New Trial Regarding Inten-
tional Infliction of Emotional Distress). At the time of
State Farm's wrongful conduct, "Mr. Campbell had re-
siduary effects from a stroke and Parkinson’s disease.”
1d., at 3360a.

To further insulate itself from liability, trial evidence
indicated, State Farm made "systematic" efforts to de-
stroy internal company documents that might reveal its
scheme, App. to Pet. for Cert. 123a, efforts that directly
affected the Campbells, id., at 124a. For example, State
Farm had "a special historical department that contained
a copy of all past manuals on claim-handling practices
and the dates on which each section of each manual was
[***612] changed." Ibid. Yet in discovery proceedings,
State Farm failed to produce any claim-handling practice
manuals for the years relevant to the Campbells' bad-
faith case. Id., at 124a- 125a.

State Farm's inability to produce the manuals, it ap-
peared from the evidence, was not accidental. Docu-
ments retained by former State Farm employee Samantha
Bird, as well as Bird's testimony, showed that while the
Campbells' case was pending, Janet Cammack, "an in-
house attorney sent by top State Farm management, con-
ducted a meeting . . . in Utah during which she instructed
Utah claims management to search their offices and de-
stroy a wide range of material of the sort that had proved

damaging in bad-faith litigation in the past -- in particu-
lar, old claim-handling manuals, memos, claim school
notes, procedure guides and other similar documents."
Id.. at 125a. "These orders were followed even though at
least one meeting participant, Paul Short, was personally
aware that these kinds of materials had been requested by
the Campbells in this very case." Ibid.

Consistent with Bird's testimony, State Farm admit-
ted that it destroyed every single copy of claim-handling
manuals [*435] on file in its historical department as of
1988, even though these documents could have been
preserved at minimal expense. /bid. Fortuitously, the
Camnpbells obtained a copy of the 1979 PP&R manual by
subpoena from a former employee. Id., at 132a. Al-
though that manual has been requested in other cases,
State Farm has never itself produced the document. /bid.

"As a final, related tactic,” the trial court stated, the
jury could reasonably find that "in recent years State
Farm has gone to extraordinary lengths to stop damaging
documents from being created in the first place.” Id., at
126a. State Farm kept no records at all on excess verdicts
in third-party cases, or on bad-faith claims or attendant
verdicts. Ibid. State Farm alleged "that it has no record of
its punitive damage payments, even though such pay-
ments must be reported to the [Internal Revenue Service]
and in some states may not be used to justify rate in-
creases." Ibid. Regional Vice President Buck Moskalski
testified that "he would not report a punitive damage
verdict in [the Campbells'] case to higher management,
as such reporting was not set out as part of State Farm's
management practices.” /bid.

State Farm's "wrongful profit and evasion schemes,"
the trial court underscored, were directly relevant to the
Campbells' case, id., at 132a:

"The record fully supports the conclusion that the
bad-faith claim handling that exposed the Campbells to
an excess verdict in 1983, and resulted in severe
[**1530] damages to them, was a product of the unlaw-
ful profit scheme that had been put in place by top man-
agement at State Farm years earlier. The Campbells pre-
sented substantial evidence showing how State Farm's
improper insistence on claims-handling employees' re-
ducing their claim payouts . . . regardless of the merits of
each claim, manifested itself . . . in the Utah claims op-
erations during the period when the decisions were made
not to offer to settle the Campbell case for the $ 50,000
policy limits -- [*436] indeed, not to make any offer to
settle at a lower [***613] amount. This evidence estab-
lished that high-level manager Bill Brown was under
heavy pressure from the PP&R scheme to control in-
demnity payouts during the time period in question. In
particular, when Brown declined to pay the excess ver-
dict against Curtis Campbell, or even post a bond, he had
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a special need to keep his year-end numbers down, since
the State Farm incentive scheme meant that keeping
those numbers down was important to helping Brown get
a much-desired transfer to Colorado . . . . There was am-
ple evidence that the concepts taught in the Excess Li-
ability Handbook, including the dishonest alteration and
manipulation of claim files and the policy against posting
any supersedeas bond for the full amount of an excess
verdict, were dutifully carried out in this case . . . . There
was ample basis for the jury to find that everything that
had happened to the Campbells -- when State Farm re-
peatedly refused in bad-faith to settle for the $ 50,000
policy limits and went to trial, and then failed to pay the
'excess' verdict, or at least post a bond, after trial -- was a
direct application of State Farm's overall profit scheme,
operating through Brown and others." /d., at 133a-134a.

State Farm's "policies and practices," the trial evi-
dence thus bore out, were "responsible for the injuries
suffered by the Campbells,” and the means used to im-
plement those policies could be found "callous, clandes-
tine, fraudulent, and dishonest." Id., at 136a; see id., at
113a (finding "ammple evidence" that State Farm's repre-
hensible corporate policies were responsible for injuring
"many other Utah consumers during the past two dec-
ades"). The Utah Supreme Court, relying on the trial
court's record-based recitations, understandably charac-
terized State Farm's behavior as "egregious and mali-
cious." Id., at 18a.

[*437] 1I

The Court dismisses the evidence describing and
documenting State Farm's PP&R policy and practices as
essentially irrelevant, bearing "no relation to the Camp-
bells' harm." Ante, at 12; see ante, at 14 ("conduct that
harmed [the Campbells] is the only conduct relevant to
the reprehensibility analysis™). It is hardly apparent why
that should be so. What is infirm about the Campbells'
theory that their experience with State Farm exemplifies
and reflects an overarching underpayment scheme, one
that caused "repeated misconduct of the sort that injured
them," ante, at 13? The Court's silence on that score is
revealing: Once one recognizes that the Campbells did
show "conduct by State Farm similar to that which
harmed them," ante, at 14, it becomes impossible to
shrink the reprehensibility analysis to this sole case, or to
maintain, at odds with the determination of the trial
court, see App. to Pet. for Cert. 113a, that "the adverse
effect on the State's general population was in fact mi-
nor," ante, at 17.

Evidence of out-of-state conduct, the Court ac-
knowledges, may be "probative [even if the conduct is
lawful in the state where it occurred] when it demon-
strates the deliberateness and culpability of the defen-
dant's action in the State where it is [***614] tortious . .

. ." Ante, at 11; cf. ante, at 8 (reiterating this Court's in-
struction that trial courts assess whether "the harm was
the result of intentional malice, trickery, [**1531] or
deceit, or mere accident™). "Other acts" evidence con-
cerning practices both in and out of State was introduced
in this case to show just such "deliberateness” and "cul-
pability." The evidence was admissible, the trial court
ruled: (1) to document State Farm's "reprehensible”
PP&R program; and (2) to "rebut [State Farm's] assertion
that [its] actions toward the Campbells were inadvertent
errors or mistakes in judgment." App. 3329a (Order De-
nying Various Motions of State Farm to Exclude Plain-
tiffs' Evidence). Viewed in this light, there surely was "a
nexus" between much of the "other [*438] acts" evi-
dence and "the specific harm suffered by [the Camp-
bells]." Ante, at 11.

I

When the Court first ventured to override state-court
punitive damages awards, it did so moderately. The
Court recalled that "in our federal system, States neces-
sarily have considerable flexibility in determining the
level of punitive damages that they will allow in different
classes of cases and in any particular case." _Gore, 517
U.S., at 568. Today's decision exhibits no such respect
and restraint. No longer content to accord state-court
judgments "a strong presumption of validity," _7XO, 509
U.S., at 457, the Court announces that "few awards ex-
ceeding a single-digit ratio between punitive and com-
pensatory damages, to a significant degree, will satisfy
due process." Ante, at 14. * Moreover, the Court adds,
when compensatory damages are substantial, doubling
those damages "can reach the outermost limit of the due
process guarantee." Ante, at 15; see ante, at 18-19 ("facts
of this case . . . likely would justify a punitive damages
award at or near the amount of compensatory damages™).
In a legislative scheme or a state high court's design to
cap punitive damages, the handiwork in setting single-
digit and 1-to-1 benchmarks could hardly be questioned;
in a judicial decree imposed on the States by this Court
under the banner of substantive due process, the numeri-
cal controls today's decision installs seem to me boldly
out of order.

2 _TXO Production Corp. v. Alliance Resources
Corp., 509 U.S. 443, 462, n. 8, 125 L.. Ed. 2d
366, 113 S. Ct. 2711 (1993), noted that "under
well-settled law," a defendant's "wrongdoing in
other parts of the country” and its "impressive net
worth" are factors "typically considered in assess-
ing punitive damages.”" It remains to be seen
whether, or the extent to which, today's decision
will unsettle that law.

* % %
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I remain of the view that this Court has no warrant
to reform state law governing awards of punitive dam-
ages. [*439] _Gore, 517 U.S., at 607 (GINSBURG, J.,
dissenting). Even if I were prepared to accept the flexible
guides prescribed in Gore, I would not join the Court's
swift conversion of those guides into instructions that
begin to resemble marching orders. For the reasons
stated, I would leave the judgment of the Utah Supreme
Court undisturbed.
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