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INTRODUCTION
Respondent California Grocers Association (hereinafter "CGA") urges this
Court to adopt the reasoning of the Court of Appeal in Walgreen Co. v. City and
County of San Francisco (2010) 185 Cal.App.4th 424, 110 Cal.Rptr.3d 498 and

hold that the Grocery Workers Retention Ordinance is unconstitutional because it
(1) does not apply to restaurants as well as grocery stores and (2) distinguishes
between grocery stores of different sizes and types.! Walgreen does not support
either proposition.

On the contrary, as the Court of Appeal's decision in Garcia v. Four Points
Sheraton LAX (2010) 188 Cal.App.4th 364, 110 Cal.Rptr.3d 498, 115 Cal.Rptr.3d

685 shows, the Grocery Workers Retention Ordinance passes muster under the

established principles governing equal protection challenges to economic
regulations. Intervener and Appellant Los Angeles Alliance for a New Economy
submits this supplemental brief, pursuant to Rule 8.520(d) of the California Rules

of Court, to address the decision in Garcia, a copy of which is attached as an

Addendum to this brief, and to address the arguments advanced by Respondent

CGA in its Supplemental Brief.

ARGUMENT

Los Angeles' Grocery Workers Retention Ordinance is a classic example of
economic regulation, which draws lines, like virtually every such law, between
covered and non-covered businesses. As this Court noted in Warden v. State Bar
(1999) 21 Cal.4th 628, 88 Cal.Rptr.2d 283, 982 P.2d 154, the task of drawing
those lines is a "'legislative, rather than judicial consideration." Id., 21 Cal.4th at
645, quoting FCC v. Beach Communications, Inc. (1993) 508 U.S. 307, 315-16,
113 S.Ct. 2096, 124 L..Ed.2d 211.

"' CGA also claims that the GWRO does not apply to grocery stores covered
by a collective bargaining agreement. That is, however, a missatement of what the
law actually holds, which we address at greater length below.

SUPPANSBRFHMW 803.15413.12.29.10 ].



This means, in turn, that these legislative distinctions are judged under the
highly deferential "rational basis" test. As the Court in Walgreen acknowledged,
"those attacking the rationality of the legislative classification have the burden 'to
negative every conceivable basis which might support it," citing Beach
Communications, supra, 508 U.S. at 315; accord Hernandez v. City of Hanford
(2007) 41 Cal.4th 279, 298-99, 59 Cal.Rptr.3d 442, 159 P.3d 33.

CGA insists, however, that the Ordinance is unconstitutional because it

does not include all grocery stores, no matter what size. (Supplemental Brief at 4)

The Court of Appeal's decision in Garcia disposes of that argument, holding that

the provision of the Ordinance before it that limits application of the ordinance to
hotels with fifty or more rooms is rationally related to the goal of supporting fair
treatment of employees because it focuses on those institutions most able to bear
the cost of these new requirements. 188 Cal.App.4th at 384. The same is true of
the Grocery Worker Retention Ordinance, which applies to those larger stores that
employ significant numbers of employees.

This is, in fact, established law. As this Court explained in rejecting a
similar underinclusion argument in Kasler v. Lockyer (2000) 23 Cal.4th 472, 97
Cal.Rptr.2d 334, 2 P.3d 581:

"Past decisions also establish that, under the rational relationship
test, the state may recognize that different categories or classes of
persons within a larger classification may pose varying degrees of
risk of harm, and properly may limit a regulation to those classes of
persons as to whom the need for regulation is thought to be more
crucial or imperative. (See, e.g., American Bank & Trust Co. v.
Community Hospital (1984) 36 Cal.3d 359, 371, 204 Cal.Rptr. 671,
683 P.2d 670; Williamson v. Lee Optical Co. (1955) 348 U.S. 483,
489, 75 S.Ct. 461, 465, 99 L.Ed. 563 ['Evils in the same field may be

of different dimensions and proportions, requiring different

remedies. Or so the legislature may think. [Citation.] Or the reform

SUPPANSBRFHMW .803.15413.1229.10 2



may take one step at a time, addressing itself to the phase of the
problem which seems most acute to the legislative mind."].)"
23 Cal.4th at 482, quoting Warden, 21 Cal.4th at 644-45. The United States

Supreme Court made the same point in Beach Communications:

In establishing the franchise requirement, Congress had to draw the

line somewhere; it had to choose which facilities to franchise. This

necessity renders the precise coordinates of the resulting legislative

judgment virtually unreviewable, since the legislature must be

allowed leeway to approach a perceived problem incrementally.

508 U.S. at 316 (citations omitted). The Ordinance in this case, which applies to

the majority of grocery stores in the City of Los Angeles while excluding smaller
ones with fewer employees and less of an impact on the community they serve, is
likewise constitutional.

The same is true for CGA's claims that the Ordinance is unconstitutional
because it does not include membership clubs, restaurants, fast food
establishments and other businesses that sell food in one form or another.
(Supplemental Brief at 4) As the Preamble to the Ordinance recites, the City
considers supermarkets to be of particular importance to the residents of Los
Angeles:

Supermarkets and other grocery retailers are the main points of

distribution for food and daily necessities for the residents of Los

Angeles and are essential to the vitality of any community.

The distinction between grocery stores and superstores, on the one hand, and
restaurants, membership stores and fast food establishments on the other, is
rationally related to this legislative determination that supermarkets play a signal
role in their community. While CGA may not think that there is any meaningful
distinction between a restaurant and a grocery store, the City of Los Angeles does
not share that opinion, Nor would any reasonable person.

//
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CGA also claims that the Ordinance excludes stores that enter into

_ collective bargaining agreements. (Supplemental Brief at 1) That claim is simply

s false: the only distinction for employers covered by a collective bargaining

- agreement is its provision that, while other employers are required to lay off

- employees by seniority during the ninety-day transitional period, an employer that

- is party to a collective bargaining agreement that provides a different system for

= determining layoffs may lay off workers pursuant to the terms of that agreement.

h (Ordinance, § 181.03(B))

B This limited exclusion, which allows employers that are already party to an

: agreement governing layoffs to avoid the possibility of inconsistent obligations

- under the Ordinance and the agreement, is clearly rational. The Court of Appeal

- in Garcia upheld a much broader exclusion of unionized employers against a

~— similar equal protection challenge. 188 Cal.App.4th at 385-86.

e ’ This case has little in common, in any case, with Walgreen, which
concerned an ordinance that prohibited the sale of tobacco products by chain

- drugstores. Walgreen challenged the exclusion of "general grocery stores" and

- "big box stores" from coverage under the Ordinance, noting that those stores

N frequently contained pharmacies as well.

: San Francisco sought to justify that exclusion on the basis of a legislative

finding that "[t]hrough the sale of tobacco products, pharmacies convey tacit

- approval of the purchase and use of tobacco products. This approval sends a mixed

- message to consumers who generally patronize pharmacies for health care |

- services. .. ."" The Court of Appeal had grave doubts about the merits of that

- premise, and even stronger skepticism about how that theory, even if given the

- benefit of the doubt, could draw a distinction between a customer walking into a

= drug store that sold merchandise as well as medicine and the customer patronizing

- a grocery store with a similar range of goods for sale.

: The Grocery Workers Retention Ordinance, by contrast, seeks to address a

- number of related concerns: (1) the effect of employee turnover on the quality of

-
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service provided to customers and the neighborhoods they serve, (2) the effect of
employee turnover on health and safety conditions inside the stores and (3) the
effect of employee turnover on the employees themselves. As this Court took

pains to emphasize in Hernandez, CGA must show that these distinctions between

grocery stores and restaurants or fast food establishments or convenience stores of
less than 15,000 square feet do not bear any conceivable relationship to any of
these legislative objectives.

CGA has not made that showing; on the contrary, the record shows that
these distinctions serve the purposes that the City sought to achieve. The

Ordinance is constitutional.

CONCLUSION
The Court of Appeal's decision should be reversed for all of the reasons

advanced by the Appellants in this matter.

Dated: December 29, 2010 Respectfully submitted,

SCHWARTZ, STEINSAPIR,
DOHRMANN & SOMMERS LLP

Margo A. Feinberg
Henry M. Willis

Attorneys for Ipfervener and Appellant
Los Angeles Alliance for a New Economy

SUPPANSBRFHMW .803.15413.12.29.10 5



CERTIFICATE OF COMPLIANCE WITH
CALIFORNIA RULES OF COURT, RULE 8.204(c)

I, HENRY M. WILLIS, declare that;
I am a partner in the law firm of Schwartz, Steinsapir, Dohrmann &
Sommers LLP, counsel of record for Intervener and Appellant in the above-

captioned case.

I certify that the foregoing INTERVENER AND APPELLANT'S
SUPPLEMENTAL BRIEF ON NEW AUTHORITY AND ANSWER TO
SUPPLEMENTAL BRIEF OF RESPONDENT CALIFORNIA GROCERS
ASSOCIATION contains 1416 words, not including tables and this certificate, as
counted by the Word program used to generate this brief.

| I declare under penalty of perjury, under the laws of the State of California,
that the foregoing is true and correct.

Executed on December 29, 2010 at Los Angeles, California.

A

HENR . WILLIS

SUPPANSBRFHMW.803.15413.12.29.10 6



S D SR T

(A A D T D T R B

E 1 8 1 vt & ¢+ K 4 OB 1P OPOF i

Addendum



| exisNexis’

Page |

LEXSEE

MARCO GARCIA et al., Plaintiffs and Appellants, v. FOUR POINTS SHERATON
LAX et al,, Defendants and Respondents. [And four other cases.]’

B210720 (c/w B210716, B210719, B210726 & B210730)

' COURT OF APPEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT,
DIVISION THREE

188 Cal. App. 4th 364; 115 Cal. Rptr. 3d 6855 2010 Cal. App. LEXIS 1575; 16 Wage &
Hour Cas. 2d (BNA) 1714; 160 Lab. Cas. (CCH) P61,058

September 8, 2010, Filed

PRIOR HISTORY: [***1]

APPEALS from judgments of the Superior Court of

Los Angelés County, No. BC377059, No. BC377060,
No. BC377062, No. BC377063, No. BC377065, William
F. Highberger, Judge. ‘

DISPOSITION: Reversed.

SUMMARY:
CALIFORNIA OFFICIAL REPORTS SUMMARY

*  See footnote 2, post, page 371.

The City of Los Angeles enacted an ordinance
regulating certain hotels near Los Angeles International
Airport with respect to mandatory service charges col-
lected from customers. Specifically, the ordinance re-
quired hotels to pass along proceeds to workers who ren-
dered the related services. The trial court dismissed a suit
by workers who were seeking to enforce the ordinance,
finding that the ordinance was preempted by Lab. Code,
BB 350-356, provisions governing the disposition of
gratuities. (Superior Court of Los Angeles County, Nos.
BC377059, BC377060, BC377062, BC377063 and
BC377065, William F. Highberger, Judge.)

The Court of Appeal reversed the judgments of dis-
missal with directions to overrule the hotels’ demurrers.
The court concluded that the Labor Code does not pre-
empt L.A. Mun, Code, BB 184.00-184.06, because the
provisions regulating gratuities are not irreconcilable

with the ordinance. A service charge is not a "gratuity,"
as defined by 8 350, subd. (e}, and the statutes and ordi-
nance were intended to address different harms. The
Legislature had not demonstrated an intent to regulate in
the field of service charges. The court further concluded
that there was no equal protection violation under a def-
erential, rational basis standard. Although the ordinance
applied only to hotels in a particular business zone that
had been designated for economic investment, the city
rationally could have concluded that the designation
benefited hotels, obligating them to pay service workers
a decent compensation. There was also a rational basis
for applying the ordinance only to hotels with more than
50 guest rooms and without unions. Finally, the ordi-
nance was not unconstitutionally vague and was not an
unconstitutional taking. (Opinion by Aldrich, J., with
Klein, P. I., and Croskey, J., concurring.) [*365]

HEADNOTES
CALIFORNIA OFFICIAL REPORTS HEADNOTES

(1) Municipalities B 56--Ordinances--Preemption by
Statutes--Legislative Intent--Traditional Areas of Lo-
cal Control.--Courts are particularly reluctant to infer
legislative intent to preempt when there is a significant
local interest to be served that may differ from one lo-
cality to another. If there is a significant local interest,
the presumption favors the validity of the local ordinance
against an attack of state preemption. Thus, when a city
regulates in an area over which it traditionally exercises
control, the court will presume, absent a clear indication
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of preemptive intent from the Legislature, that the ordi-
nance is not preempted by state law. The traditional areas
in which a city exercises control are set forth in the Cali-
fornia Constitution: A county or city may make and en-
force within its limits all local, police, sanitary, and other
ordinances and regulations not in conflict with general
laws (Cal. Const., art. XI, § 7). Local legislation that
conflicts with general law is preempted and void. A con-
flict exists if the local legislation duplicates, contradicts,
or enters an area fully occupied by general law, either
expressly or by legislative implication.

(2) Municipalities 8 56--Ordinances--Preemption by
Statutes--Inimical to State Law--Intent to Occupy the
Area.--Local legislation is contradictory to general law
when it is inimical thereto. When a local ordinance does
not prohibit what the statute commands or command
what the statute prohibits, the ordinance is not inimical to
state law. Local legislation that is inimical to state law is
preempted. Local legislation enters an area fully occu-
pied by general law when the Legislature has expressly
manifested its intent to fully occupy the area or when it
has impliedly done so in light of recognized indicia of
intent. Since preemption depends upon legislative intent,
such a situation necessarily begs the question of why, if
preemption’ was legislatively intended, the Legislature
did not simply say so, as the Legislature has done many
times in many circumstances. In determining whether the
Legislature has preempted by implication to the exclu-
sion of local regulation the court must look to the whole
purpose and scope of the legislative scheme. Indeed,
preemption will not be implied where local legislation
serves local purposes, and the general state law appears
to be in conflict but actually serves different, statewide
purposes. There is a presumption against preemption: it
is not to be presumed that the Legislature in the enact-
ment of statutes intends to overthrow long-established
principles of law unless such intention is made clearly to
appear either by express declaration or by necessary im-
plication. [*366]

(3) Employer and Employee 3 12--Compensation--
Service Charge--Hotels--Ordinance.--A "service
charge" is defined in L.A. Mun. Code, B8 184.00-184.06,
as all separately-designated amounts collected by a hotel
employer from customers that are for service by hotel
workers, or are described in such a way that customers
might reasonably believe that the amounts are for those
services, including but not limited to those charges des-
ignated on receipts under the term "service charge," "de-
livery charge," or "porterage charge."

(4) Employer and Employee 8 12--Compensation--
Gratuity--Service Charge--Distinction.--A "gratuity" is
any tip, gratuity, money, or part thereof that has been

paid or given to or left for an employee by a patron of a
business over and above the actual amount due the busi-
ness for services rendered or for goods, food, drink, or
articles sold or served to the patron (Lab. Code, 8 350,
subd. (e)). A gratuity is not a service charge. As contem-
plated by L.A. Mun. Code, BB 184.00-184.06, a service
charge is a separately designated amount collected by a
hotel from patrons that is part of the amount due the ho-
tel for services rendered, rather than something over and
above the actual amount due. Thus, a service charge by
definition is not a gratuity. Further, a "gratuity" as de-
fined in the statute, does not refer to employers' property
rights.

(5) Statutes 8 31--Construction--Context.--When con-
struing a statute, courts views the statute's words in con-
text.

(6) Municipalities B 56--Ordinances--Preemption by
Statutes--Intent to Occupy the Area--Indicia.--The
court finds implied preemption of a local ordinance by
state law only when the circumstances indicate a legisla-
tive intent to preempt based upon indicia of intent. The
court looks for the following indicia of intent: (1) the
subject matter has been so fully and completely covered
by general law as to clearly indicate that it has become
exclusively a matter of state concern; (2) the subject
matter has been partially covered by general law couched
in such terms as to indicate clearly that a paramount state
concern will not tolerate further or additional local ac-
tion; or (3) the subject matter has been partially covered
by general law, and the subject is of such a nature that
the adverse effect of a local ordinance on the transient
citizens of the state outweighs the possible benefit to the
locality. The court looks at the whole purpose and legis-
lative scheme to determine legislative intent to impliedly
occupy an area of law. Absent a clear legislative intent,
the court will presume that a local regulation within an
area over which the local government has traditionally
exercised control, is not preempted. [*367]

(7) Employer and Employee B 12--Compensation--
Gratuity--Service Charge--Airport Hotels--
Ordinance--Preemption.--The provisions of the Labor
Code regulating gratuities do not preempt L.A. Mun.
Code, BB 184.00-184.06, an ordinance requiring some
airport hotels to pass on to service workers the proceeds
of mandatory service charges collected from customers.
Therefore, the trial court should not have dismissed an
action by service workers who were seeking to enforce
the ordinance. '

[Cal. Forms of Pleading and Practice (2010) ch.
531, Statutes and Ordinances, 8 531.90;, Wilcox, Cal.
Employment Law (2010) ch. 3, 3 3.08.]
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(8) - Constitutional Law B 26--Legislation--
Construction in Favor of Constitutionality.--A facial

_challenge to the constitutional validity of a statute or

ordinance considers only the text of the measure itself,
not its application to the particular circumstances of an
individual. If feasible within bounds set by their words
and purpose, statutes ordinances should be construed to
preserve their constitutionality. If a statute or ordinance
is susceptible of two constructions, one of which will
render it constitutional and the other unconstitutional in
whole or in part, or raise serious and doubtful constitu-
tional questions, the court will adopt the construction
that, without doing violence to the reasonable meaning of
the language used, will render it valid in its entirety, or
free from doubt as to its constitutionality, even though
the other construction is equally reasonable.

(9) Constitutional Law B 76--Equal Protection--
Nature and Scope--Corporate Personhood.--The equal
protection clauses of the federal and state Constitutions
guarantee to persons equal protection of the laws (U.S.
Const., 14th Amend, 8 I, Cal. Const., art. I, 7). A cor-
poration is considered a "person” entitled to the constitu-
tional guarantee of equal protection. Equal protection
analysis under the federal and state Constitutions is sub-
stantially similar. As a threshold matter, a meritorious
equal protection claim requires a showing that a classifi-
cation has been adopted that affects two or more simi-
larly situated groups in an unequal manner.

(10) Constitutional Law B 94--Equal Protection--
Classification--Rational Basis Review--Hotels--
Collective Bargaining--Municipal Investment.--The
rational basis review is not a meaningless standard. The
court's review requires it to determine if there is any rea-
sonably conceivable state of facts that could provide a
rational basis for the classification. In making this deter-
mination, the court need not determine [*368] the actual
motive in passing an ordinance or engage in factfinding
with regard to the rationality of conceivable motives. The
court examines whether the rationale is plausible and the
factual basis is reasonably conceivable, which requires
consideration of the relation between the classification
and the legislative object to be attained. Proving the ab-
sence of a rational basis is not impossible but can be an
exceedingly difficult task. An incremental approach to
treating businesses receiving municipal investments dif-
ferently has been upheld as rationally based. The court's
equal protection inquiry ends when there is a reasonably
conceivable state of facts that provides a rational basis
for the challenged classification. A distinction between
hotels with collective bargaining agreements and those
without has been found to be a rational one. Workers
covered by collective bargaining agreements may have
greater bargaining power, and therefore, have a better

ability to negotiate compensation than those workers that
are not represented.

(11) Employer and Employee 8 12--Compensation--
Service Charges--Hotels--Due Process--Ordinance.--
The provisions in L A. Mun. Code, BB 184.00-184.06,
relating to hotels' responsibility to pay service charges,
and the definitions of a "hotel employer" and "hotel
worker" do not violate due process.

(12) Constitutional Law 6§ 113--Due Process--
Statutory Vagueness.--Under the due process clauses of
the U.S. Const., 14th Amend., or Cal. Const., art. I, 8 7,
due process of law is violated by a statute that either for-
bids or requires the doing of an act in terms so vague that
persons of common intelligence must necessarily guess
at its meaning and differ as to its application. Due proc-
ess analysis is guided by two principles. A statute will
pass constitutional muster, if it (1) gives fair notice of the
practice to be avoided, and (2) provides reasonably ade-
quate standards to guide enforcement. In applying these
two principles, the court respects the strong presumption
that legislative enactments must be upheld unless their
unconstitutionality clearly, positively, and unmistakably
appears. A statute should be sufficiently certain so that a
person may know what is prohibited thereby and what
may be done without violating its provisions, but it can-
not be held void for uncertainty if any reasonable and
practical construction can be given to its language.
Moreover, where an ordinance regulates business be-
havior, constitutional requirements are more relaxed than
they are for statutes that are penal in nature. The mere
fact that a new statute or ordinance requires interpreta-
tion does not make it unconstitutionally vague. [*369]

(13) Municipalities B 49--Ordinances--Construction.--
The court is bound to give an ordinance before it a com-
monsense construction in accordance with the plain and
ordinary meaning of its words.

(14) Constitutional Law B 2--Takings--Purpose.--The
takings clause forbids the taking of private property for
public use without just compensation. The purpose of
forbidding uncompensated takings of private property for
public use is to bar government from forcing some peo-
ple alone to bear public burdens which, in all fairness
and justice, should be borne by the public as a whole.

(15) Constitutional Law B 2--Takings--Regulatory--
Factors.--Under certain circumstances, an economic
reégulation may result in a taking. Whether an economic
regulation constitutes a taking depends upon several
factors. When a regulation does not result in a physical
invasion and does not deprive the property owner of all
economic use of the property, a reviewing court must
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evaluate the regulation in light of the factors discussed in
case law. Three significant factors have been emphasized
in particular: (1) the economic impact of the regulation
on the claimant; (2) the extent to which the regulation
has interfered with distinct investment-backed expecta-
tions; and (3) the character of the governmental action.
Additional factors distilled in case law should not be
applied as a checklist but applied appropriately to the
facts of each case.

(16) Employer and Employee B 12--Compensation--
Service Charges--Airport Hotels--Takings--
Ordinance.--The obligations of hotels under L.A. Mun.
Code, BB 184.00-184.06 do not operate upon or alter an
identified property interest. However, that the language
of the ordinance should not be read to operate upon or
alter a charge for a service that is provided by a hotel,
such as, for example, a charge for [aundry and dryclean-
ing services, babysitting services, spa and health-related
services, and the like. Thus, for purposes of a takings
analysis, the ordinance is properly interpreted not to af-
fect a hotel's disposition of charges collected by it as a

legitimate price of the provision of its services. Rather,

the ordinance is designed to address "service charges"
above and beyond the hotel's recoverable costs in pro-
viding the services. A "service charge" under the ordi-
nance might better be described in common parlance as
"a charge imposed in lieu of gratuities." Accordingly, the
court's interpretation of the ordinance does not constitute
an unconstitutional taking. [*370]

COUNSEL: Hadsell Stormer Keeny Richardson &
Renick, Randy Renick, Cornelia Dai; Davis, Cowell &
Bowe, Elizabeth Ann Lawrence, Sarah Varela, Winifred
Kao and Richard G. McCracken for Plaintiffs and Ap-
pellants.

Carmen A. Trutanich, City Attorney (Los Angeles),
Claudia McGee Henry, Assistant City Attorney, and
Gerald M. Sato, Deputy City Attorney, for City of Los
Angeles as Amicus Curiae on behalf of Plaintiffs and
Appellants.

O'Melveny & Myers, Scott H. Dunham, Apalla U.
Chopra and Benjamin J. Kim for Defendants and Re-
spondents Renaissance Montura Hotel Los Angeles,
Marriott International, Inc., Marriott LAX, Marriott Ho-
tels and Resorts, Diamond Rock Hospitality and Sun-
stone Hotel Investors, Inc.

Littler Mendelson and Robert S. Blumberg for Defendant
and Respondent Pacifica Host Hotels, Inc.

JUDGES: Opinion by Aldrich, J., with Klein, P. J., and
Croskey, J., concurring.

OPINION BY: Aldrich

OPINION
[**690] ALDRICH, J.--

INTRODUCTION

In this appeal, we address the validity of the Hotel
Service Charge Reform Ordinance (Ordinance) enacted
by the City of Los Angeles (the City), requiring nonun-
jonized hotels in the Century Corridor [***2] near Los
Angeles International Airport (LAX) to pass along man-
datory service charges to workers who render the serv-
ices for which the charges have been collected. The Or-
dinance is based upon the City's determination that LAX-
area hotels reap economic benefits from their location
and have the responsibility and ability to pay these work-
ers a decent compensation. Service workers have seen
their income decline as a result of the hotels' practice of
imposing mandatory service charges because patrons
assume these charges are paid to the workers and there-
fore do not leave them a gratuity.

Appellants are service workers who challenge the
trial court's dismissal of their lawsuits to enforce the Or-
dinance on the grounds that it is preempted by Labor
Code sections 350 through 356, which govern the dispo-
sition of gratuities. Appellants contend the Ordinance
does not conflict with the Labor Code because it neither
contradicts the Labor Code nor enters the field of regu-
lating gratuities. Although not addressed by the trial
court, appellants also contend the Ordinance does not
violate the equal protection clauses of the [*371] fed-
eral and state Constitutions, is not void for vagueness '
under the due process clause, [***3] and is not an un-
constitutional taking.

We conclude the Labor Code does not preempt the
Ordinance because the Labor [**691] Code provisions
regulating gratuities are not irreconcilable with the Ordi-
nance, and the Legislature has not demonstrated its intent:
to regulate in the field of service charges. We further
conclude there is no equal protection violation under the
deferential, rationa! basis standard, and the Ordinance is
not otherwise constitutionally infirm. Therefore, we re-
verse the judgments of dismissal entered following the
trial court's order sustaining the demurrers to the com-
plaints without leave to amend.

BACKGROUND

In 2006, the City enacted the Ordinance to increase
the compensation of workers performing services at air-
port hotels. The Ordinance requires hotels with 50 or
more rooms within the Gateway to Los Angeles Property
Business Improvement District (Century Corridor PBID)
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adjacent to LAX (hereafter Corridor), to pass along
service charges to those hotel workers who render the
services for which the charges are collected. (L.A. Ord.
No. 178084, adding art. 4, ch. XVIII, B 184.00 et seq. to
L.A. Mun. Code (LAMC).)

Plaintiffs and appellants are banquet captains and
[***4] servers at Corridor hotels. ' They filed separate
class action complaints against certain hotels * for viola-
tions of the Ordinance and the unfair competition law
(Bus. & Prof. Code, 8 17200 et seq.) (UCL). The com-
plaints are similar and allege the [*372] hotels own,
control, or operate a hotel located within the Corridor. *
The hotels allegedly failed to compensate plaintiffs and
members of the putative class in the amount of the entire
service charge as defined in the Ordinance.

1 Appellants are Marco Garcia, Gerardo
Chavez, Jose Antonio Lozano, and Robin Waner.
They filed separate actions in the trial court.
(Garcia v. Four Points Sheraton LAX (Super. Ct.
L.A. County, 2008, No. BC377059); Chavez v.
Marriott LAX (Super. Ct. L.A. County, 2008, No.
BC377062); Chavez v. Renaissance Montura
Hotel Los Angeles (Super. Ct. L.A. County, 2008,
No.,BC377060); Waner v. Radisson Hotel LAX
(Super. Ct. L.A. County, 2008, No. BC377065);

and Lozano v. Hilton Los Angeles Airport (Super,

Ct. L.A. County, 2008, No. BC377063).)

2 The respondent hotels include Renaissance
Montura Hotel Los Angeles, Marriott Interna-
tional, Inc., Marriott LAX, Marriott Hotels and
Resorts, Diamond Rock [***5] Hospitality, and
Sunstone Hotel Investors, Inc., defendants in
Chavez v. Marriott LAX (Super. Ct. L.A. County,
2008, No. BC377062), and Chavez v. Renais-
sance Montura Hotel Los Angeles (Super. Ct.
L.A. County, 2008, No. BC377060); Four Points
Sheraton LAX, LAX Hotel Ventures, American
Property Management Corp., Hilton Los Angeles
Airport, Hilton Hotel Corporation, and Fortuna
Enterprises, defendants in Garcia v. Four Points
Sheraton LAX (Super. Ct. L.A. County, 2008, No.
BC377059), Waner v. Radisson Hotel LAX (Su-
per. Ct. L.A. County, 2008, No. BC377065), and
Lozano v. Hilton Los Angeles Airport (Super. Ct.
L.A. County, 2008, No. BC377063); and Pacifica
Host Hotels, Inc., a defendant in Warner v. Radis-
son Hotel LAX (Super. Ct. L.A. County, 2008,
No. BC377065).

3 On demurrer, we accept as true the material
facts alleged in the complaint. (Schifando v. City
of Los Angeles (2003) 31 Cal.4th 1074, 1081 [6
Cal. Rptr. 3d 457, 79 P.3d 569]; Etheridge v.
Reins Internat. California, Inc. (2009) 172
Cal. App.4th 908, 914 [91 Cal. Rptr. 3d 816].)

Several hotels joined in a demurrer to the complaint,
* contending the Ordinance (1) is preempted by Labor
Code sections 350 to 356, * which regulate gratuities; and
[**692] (2) [***6] is unconstitutional in that it violates
the equal protection clauses of the state and federal Con-
stitutions, is void for vagueness, and amounts to a taking
without just compensation.

4 The joinder extended to all respondents with
the exception of the defendants in Waner v.
Radisson Hotel LAX (Super. Ct. L.A. County,
2008, No. BC377065). In Waner, the trial court
sua sponte issued an order dismissing the com-
plaint with prejudice.

5 Unless otherwise stated, all further statutory
references are to the Labor Code.

The trial court agreed that the gratuity provisions
preempted the Ordinance and did not reach the constitu-
tional issues. The trial court concluded the Ordinance
contradicted the Labor Code. It reasoned the gratuity
statutes in the Labor Code set a "boundary between
moneys which ... belong to the employees, individually
or jointly," and have "served as a bright-line distin-
guishing the validity of competing claims (from business
owner and worker) to moneys provided by the cus-
tomer." Based upon section 351, governing the disposi-
tion of gratuities (to the employee), the definition of
"gratuity" in section 350, subdivision (e), and prior ver-
sions of the gratuity statutes, [***7] the trial court con-
cluded the "employee does not have any claim to owner-
ship in payments made by patrons which fall outside the
definition of 'gratuity.' The vice of the Service Charge
Ordinance is that it tries to do exactly this. It attempts to
give the employees an ownership interest in mandatory
charges added by the hotel ... ." On that basis, the trial
court sustained the demurrers without leave to amend
and entered judgments of dismissal. Plaintiffs timely
appealed, and we consolidated the appeals.

DISCUSSION

We consider two separate legal issues related to the
validity of the Ordinance.

On the preemption question, we must determine
whether the Labor Code provisions regulating gratuities
and the Ordinance are in conflict because the Ordinance
either contradicts state law or enters a field the Legisla-
ture intended to cover under the Labor Code. [*373]

Since we conclude the Ordinance is not preempted,
we also must determine whether the Ordinance passes
constitutional muster. On that issue, we perceive no con-
stitutional infirmity,

L. The Labor Code Does Not Preempt the Ordinance
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Whether the Ordinance is preempted is a question of
law. (Apartment Assn. of Los Angeles County, Inc. v.
City of Los Angeles (2006) 136 Cal. App.4th 119, 129 [38
Cal. Rptr. 3d 575].) [***8] Our preemption analysis
requires us to interpret sections 350 to 356 of the Labor
Code, which also is a question of law for our de novo
review. (People ex rel. Lockyer v. Shamrock Foods Co.
(2000) 24 Cal 4th 415, 432 [101 Cal. Rptr. 2d 200, 11
P.3d 956], Bravo Vending v. City of Rancho Mirage
(1993) 16 Cal. App.4th 383, 391-392 [20 Cal. Rptr. 2d
164].)

A. Preemption Principles

(1) The hotels have the burden of demonstrating that
the Labor Code provisions governing gratuities preempt
the Ordinance. (Big Creek Lumber Co. v. County of
Santa Cruz (2006) 38 Cal 4th 1139, 1149 [45 Cal. Rptr.
3d 21, 136 P.3d 821].) Courts are particularly "reluctant
to infer legislative intent to preempt ... when there is a
significant local interest to be served that may differ
from one locality to another. [Citations.]" (Fisher v. City
of Berkeley (1984) 37 Cal.3d 644, 707 [209 Cal. Rptr.
682, 693 P.2d 261].) If there is a significant local inter-
est, the presumption favors the validity of the local ordi-
nance against an attack of state preemption. Thus, when
the City regulates in an area over which it traditionally
exercises control, we will presume, absent a clear indi-
cation of preemptive intent from the Legislature, that the
Ordinance is not preempted by state law. (/T Corp. v.
Solano County Bd. of Supervisors [**693] (1991) 1
Cal.4th 81, 93-94 [2 Cal. Rptr. 2d 513, 820 P.2d 1023].)

The [***9] traditional areas in which a city exer-
cises control are set forth in the California Constitution:
"A county or city may make and enforce within its limits
all local, police, sanitary, and other ordinances and
regulations not in conflict with general laws." (Cal.
Const., art. X1, B 7.) Local legislation that conflicts with
general law is preempted and void. (O'Connell v. City of
Stockton (2007) 41 Cal.4th 1061, 1067 [63 Cal. Rptr. 3d
67, 162 P.3d 583]) "' "A conflict exists if the local leg-
islation ' "duplicates, contradicts, or enters an area fully
occupied by general law, either expressly or by legisla-
tive implication.” ' " [Citations.]' " (/d at p. 1067, citing
Sherwin-Williams Co. v. City of Los Angeles (1993) 4
Cal 4th 893, 897 [16 Cal. Rptr. 2d 215, 844 P.2d 534];
see also American Financial Services Assn. v. City of
Oakland (2005) 34 Cal.4th 1239, 1251 {23 Cal. Rptr. 3d
453, 104 P.3d 813].) We are concerned with whether the
Ordinance contradicts or enters a field fully occupied by
the Labor Code. [*374]

(2) "[L]ocal legislation is 'contradictory' to general
law when it is inimical thereto. [Citation.]" (Sherwin-
Williams Co. v. City of Los Angeles, supra, 4 Cal.4th at
p. 898.) When a local ordinance "does not prohibit what

the statute commands er command what [the statute]
prohibits,” the ordinance is [***10] not "inimical to"
state law. (/d. at p. 902.) Local legislation that is inimical
to state law is preempted.

Local legislation enters an area fully occupied by
general law when "the Legislature has expressly mani-
fested its intent to fully occupy the area or when it has
impliedly done so in light of recognized indicia of in-
tent." (Big Creek Lumber Co. v. County of Santa Cruz,
supra, 38 Cal.4th at p. 1150, citing Great Western
Shows, Inc. v. County of Los Angeles (2002) 27 Cal.4th
853, 860-861 [118 Cal. Rptr. 2d 746, 44 P.3d 120].) We
are reluctant to invoke the doctrine of implied preemp-
tion. "Since preemption depends upon legisiative intent,
such a situation necessarily begs the question of why, if
preemption was legislatively intended, the Legislature
did not simply say so, as the Legislature has done many
times in many circumstances." (California Rifle & Pistol
Assn. v. City of West Hollywood (1998) 66 Cal. App.4th
1302, 1317 [78 Cal. Rptr. 2d 591].) " 'In determining
whether the Legislature has preempted by implication to
the exclusion of local regulation we must look to the
whole purpose and scope of the legislative scheme.’ "
(San Diego Gas & Electric Co. v. City of Carlsbad
(1998) 64 Cal.App.4th 785, 793 [75 Cal. Rptr. 2d 534],
citing People ex rel. Deukmejian v. County of Mendocino
(1984) 36 Cal.3d 476, 485 [204 Cal. Rptr. 897, 683 P.2d
1150].) [***11] Indeed, preemption will not be implied
where local legislation serves local purposes, and the
general state law appears to be in conflict but actually
serves different, statewide purposes. (San Diego Gas &
Electric Co. v. City of Carlsbad, supra, at p. 793.) There
is a presumption against preemption: " 'it is not to be
presumed that the [L]egislature in the enactment of stat-
utes intends to overthrow long-established principles of
law unless such intention is made clearly to appear either
by express declaration or by necessary implication.' [Ci-
tations.]" (Big Creek Lumber Co. v. County of Santa
Cruz, supra, at pp. 1149-1150, citing County of Los An-
geles v, Frisbie (1942) 19 Cal.2d 634, 644 [122 P.2d
526].)

The hotels challenge the Ordinance as expressly
contradicting the Labor Code and [**694] impliedly
entering a field fully occupied by general state law. To
resolve these preemption issues, we consider the statu-
tory scheme of the Labor Code provisions governing
gratuities, and the Ordinance, each on its own terms.
(Sherwin-Williams Co. v. City of Los Angeles, supra, 4
Cal.4th at p. 897.) Finally, we "measure the latter against
the former" to determine whether a conflict exists. (/bid.)
As shall be discussed, we do [***12] not find a conflict.
[*375]

B. The Gratuity Provisions in Sections 350 to 356
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The Labor Code sections are a comprehensive
statutory scheme regulating gratuities. Our focus is on
two specific statutory provisions, addressing the disposi-
tion of a gratuity, and defining the term “gratuity." (54
350, subd. (e), 351.) Section 351, addressing the disposi-
tion of gratuities, states in pertinent part: "No employer
or agent shall collect, take, or receive any gratuity or a
part thereof that is paid, given to, or left for an employee
by a patron, or deduct any amount from wages due an
employee on account of a gratuity, or require an em-
ployee to credit the amount, or any part thereof, of a
gratuity against and as a part of the wages due the em-
ployee from the employer. Every gratuity is hereby de-
clared to be the sole property of the employee or em-
ployees to whom it was paid, given, or left for. .." (8
351)

A "gratuity," as defined in section 350, subdivision
(e), is "any tip, gratuity, money, or part thereof that has
been paid or given to or left for an employee by a patron
of a business over and above the actual amount due the
business for services rendered or for goods, food, drink,
or articles sold or served [***13] to the patron. ..." (8
350, subd. (e).)

These statutes ensure that gratuities are not used by
an employér to satisfy wage obligations. (Etheridge v.
Reins Internat. California, Inc., supra, 172 Cal. App.4th
at pp. 914-915 (maj. opn. of Croskey, 1.); id. at p. 930
(conc. & dis. opn. of Klein, P. 1.); Searle v. Wyndham
Internat., Inc. (2002) 102 Cal App.4th 1327, 1332 [126
Cal Rptr. 24 231].)

C. The City Ordinance

The operative provisions of the Ordinance are codi-
fied in sections 184.00 through 184.06 of the Los Ange-
les Municipal Code. (L.A. Ord. No. 178084, adding art.
4, ch. XVIII, B 184.00 et seq. to LAMC.) Section 184.02
states in pertinent part: "Service Charges shall not be
retained by the Hotel Employer but shall be paid in the
entirety by the Hotel Employer to the Hotel Worker(s)
performing services for the customers from whom the
Service Charges are collected.” (LAMC, [*376] B8
184.02, subd. A.) Service charges may not be paid to
" "supervisory or managerial employees," and must be
paid to "Hotel Worker(s) equitably and according to the
services that are or appear to be related to the description
of the amounts given by the hotel to the customers." ¢
(LAMC, B 184.02, subd. A.) [**695] Service charges
collected for [***14] banquets or catered meetings
"shall be paid equally to the Hotel Workers who actually
work the banquet or catered meeting”; service charges
collected for room service "shall be paid to the Hotel
Workers who actually deliver food and beverage associ-
ated with the charge"; and service charges collected for
porterage services "shall be paid to the Hotel Workers

who actually carry the baggage associated with the
charge." (LAMC, 8 184.02, subd. A.1-3,) Gratuities and
tips left by customers for a hotel worker are excluded. ’
(LAMC, 3 184.02, subd. B.)

6 Los Angeles Municipal Code section 184.02
provides in pertinent part: "A. Service Charges
shall not be retained by the Hotel Employer but
shall be paid in the entirety by the Hotel Em-
ployer to the Hotel Worker(s) performing serv-
ices for the customers from whom the Service
Charges are collected. No part of these amounts
may be paid to supervisory or managerial em-
ployees. The amounts shall be paid to Hotel
Worker(s) equitably and according to the services
that are or appear to be related to the description
of the amounts given by the hotel to the custom-
ers. The amounts shall be paid to the Hotel
Workers in the next payroll following [***15]
collection of an amount from the customer.
Without limitation of the foregoing: [8] 1.
Amounts collected for banquets or catered meet-
ings shall be paid equally to the Hotel Workers
who actually work the banquet or catered meet-
ing; and [8] 2. Amounts collected for room serv-
ice shall be paid-to the Hotel Workers who actu-
ally deliver food and beverage associated with the
charge. [8] 3. Amounts collected for porterage
service shall be paid to the Hotel Workers who
actually carry the baggage associated with the
charge." (LAMC, 8 184.02, subd. A.1-3.)

7 Los Angeles Municipal Code section 184.02,
subdivision B provides: "This section does not
apply to any tip, gratuity, money, or part of any
tip, gratuity, or money that has been paid or given
to or left for a Hotel Worker by customers over
and above the actual amount due for services
rendered or for goods, food, drink, or articles sold
or served to the customer."

(3) A "service charge" is defined in the Ordinance as
"all separately-designated amounts collected by a Hotel
Employer from customers that are for service by Hotel
Workers, or are described in such a way that customers
might reasonably believe that the amounts are for those
services, [***16] including but not limited to those
charges designated on receipts under the term 'service
charge,' 'delivery charge,' or 'porterage charge.' "
(LAMC, B 184.01, subd. F.) The Ordinance also defines
"hotel worker," "hotel employer," and "hotel,” which are
further explained in our constitutional analysis, post, at
pages 388-389. (LAMC, B 184.01, subds. B-D.)

As stated in the Ordinance, its purpose is to "im-
prove the welfare of service workers at the LAX-area
hotels by ensuring that they receive decent compensation
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for the work they perform." (LAMC, B 184.00.) The Los
Angeles City Council recognized that hotels adjacent to
LAX reap significant economic benefits, including the
highest occupancy rate of all Los Angeles hotels because
of the proximity to the airport. * (LAMC, B 184.00.)
These LAX-area hotels, however, fail to pay their work-
ers a living wage, and because of the low hourly wages,
these workers rely on gratuities. (LAMC, 3 184.00.)
Many workers have seen their income decline, and have
reported a reduction in the gratuities they receive from
customers, because LAX-area hotels have instituted a
practice of adding a mandatory service charge of [*377]
"15% to 20% of the bill for banquets [***17] and other
large group events." (LAMC, B 184.00.) Hotel patrons
assume the service charges are paid to the workers per-
forming the services, and therefore the patrons reduce or
eliminate gratuities. (LAMC, B 184.00.) While some
hotels pay a portion of the service charges to workers,
other hotels retain the service charges. (LAMC, B
184.00.)

8 We granted in part and denied in part appel-
lants' request for judicial notice, and their second
request for judicial notice of documents pertain-
ing to the "official acts of the City of Los Ange-
les.™ (See Evid. Code, § 452, subd. (c).)

Before the Ordinance was sent to the city council,
several issues related to service charges were considered:
(1) an ordinance that would have required hotels and
restaurants to inform patrons that service charges are
inclusive (or exclusive) of a [**696] gratuity; (2) the
legality of adding a service charge or gratuity to a bill;
and (3) the legality of not paying the service charge to
employees, which is reasonably expected by customers
paying the charge. (L.A. City Council, Trade, Com-
merce, and Tourism Com. Rep. on arts. 2, 3 & 4 to ch.
XVIII of the LAMC.) The Ordinance addresses the third
issue. (Com. Rep., at p. 2.)

D. [***18] The Labor Code Regulating Gratuities Does
Not Conflict with the Ordinance

(4) The Labor Code mandates that all gratuities are
employees' property. (38 350-356.) A "gratuity” is "any
tip, gratuity, money, or part thereof that has been paid or
given to or left for an employee by a patron of a business
over and above the actual amount due the business for
services rendered or for goods, food, drink, or articles
sold or served to the patron. ..." (8 350, subd. (e), italics
added.) A gratuity is not a service charge. A service
charge is a separately designated amount collected by a

hotel from patrons that is part of the amount due the ho-

tel for services rendered, rather than something "over and
above the actual amount due." (See LAMC, B 184.01,
subd. F.) Thus, a service charge by definition is not a

gratuity. The Legislature has made clear that amounts
due for services (which include service charges) are not
gratuities. This interpretation is confirmed by a recent
amendment to the definition of gratuity carving out an
exception for dancing services. * (8 350, subd. (e).)

9 Section 350, subdivision (e), includes a spe-
cific reference to dancers. "Any amounts paid di-
rectly by a patron to a dancer employed [***19]
by an employer subject to Industrial Welfare
Commission Order No. 5 or 10 shall be deemed a
gratuity."

The hotels contend the Ordinance transforms a
service charge into a gratuity because it is paid to the
workers performing the services. Searle v. Wyndham
Internat., Inc., supra, 102 Cal.App.4th 1327, 1334-1335
has rejected that argument. The hotels contend the Ordi-
nance's treatment of service charges conflicts with the
Labor Code because the statutory definition of gratuity
excludes employers' property (service charges). (§ 350,
subd. (e).) We reject the hotels' argument. [*378]

(5) The definition of gratuity in section 350, subdivi-
sion (e) does not define employers' property rights; it
establishes the meaning of "gratuity" as that term appears
elsewhere in the statute. (See Cory v. Board of Admini-
stration (1997) 57 Cal App.4th 1411, 1423-1424 [67 Cal.
Rptr. 2d 763].) Section 351 prohibits employers from
collecting, taking, or receiving any gratuity or part
thereof and declares: "Every gratuity is hereby declared
to be the sole property of the employee or employees to
whom it was paid, given, or left for." (8 351.) When read
in this statutory context, a "gratuity" as that term is de-
fined in the statute does not refer to employers' [***20]
property rights. (See Gattuso v. Harte-Hanks Shoppers,
Inc. (2007) 42 Cal.4th 554, 567 [67 Cal. Rptr. 3d 468,
169 P.3d 889] [when construing a statute, courts view
the statute's words in context].) We do not read section
351 or any other provision in the Labor Code governing
gratuities to address employers' property rights.

Our review of extrinsic materials also does not sup-
port the hotels' interpretation. (See Hoechst Celanese
Corp. v. Franchise Tax Bd. (2001) 25 Cal.4th 508, 519
[106 Cal. Rptr. 2d 548, 22 P.3d 324].) The legislative
history does not suggest the Labor Code sections gov-
erning gratuities set property lines between an employer
and employee; the line always has been drawn [**697]
to define an employees' right to gratuities. (Etheridge v.
Reins Internat. California, Inc., supra, 172 Cal. App.4th
at pp. 916-918 (maj. opn. of Croskey, 1.); id at p. 930
(conc. & dis. opn. of Klein, P. 1.); see also Henning v.
Industrial Welfare Com. (1988) 46 Cal.3d 1262, 1270-
1275 [252 Cal. Rptr. 278, 762 P.2d 442], Industrial
Welfare Com. v. Superior Court (1980) 27 Cal.3d 690,
729-730 [166 Cal. Rptr. 331, 613 P.2d 579].) The most
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recent amendment to section 351 removed an exemption
to ensure that in all circumstances employees are entitled
to gratuities. " (See Legis. Counsel's Dig., Assem. Bill
No. 2509 (1999-2000 Reg. Sess.) as introduced [***21]
Feb. 24, 2000, B 16, pp. 5, 24.) "' While the Legislature
also has amended the definition of gratuity (8 350, subd.
(e)), we do not view this amendment as suggesting the
Legislature recognizes that [*379] service charges are
employers' property. There is nothing in the extrinsic
materials to support this assertion. The Labor Code pro-
visions governing gratuities do not address the ownership
of service charges.

10 The 2000 amendment deleted this language
from section 351: "This section shall not apply to
any employment in which no charge is made to a
patron for services rendered to the patron by an
employee on behalf of his employer if both of the
following conditions are met: (a) the employee is
receiving a wage or salary not less than the higher
of the state or federal minimum wage, regardless
of whether such employee is subject to either
such minimum wage law, and (b) the employee's
wage or salary is guaranteed and paid in full irre-
spective of the amount of tips received by the
employee." (Legis. Counsel's Dig., Assem. Bill
No. 2509 (1999-2000 Reg. Sess.) as introduced
Feb. 24,2000, B 16, p. 24.)

11 We granted the hotels' request for judicial
notice of Assembly Bill No. 2509 (1999-2000
Reg. Sess.). The Legislative [***22] Counsel's
Digest states: "Existing law prohibits employers
from receiving or deducting gratuities intended
for employees from wages otherwise payable.

Violation is a misdemeanor. Under existing law, -

this prohibition is not applicable to an employee
that has a guaranteed wage or salary that is at
least the higher of the federal or state minimum
wage. [8] This bill would delete the above ex-
emption ... ." (Legis. Counsel's Dig., Assem. Bill
No. 2509 (1999-2000 Reg. Sess.) as introduced
Feb. 24,2000, B 16, p. 5.)

The Ordinance does not contradict the Labor Code.
The Labor Code and the Ordinance address different
subjects and attempt to prevent different harms. (§ 356;
LAMC, B 184.00.) The Labor Code attempts to prevent
fraud on the public in connection with the practice of
tipping to ensure employees receive the tips left for them
by the patron. (8 356.) The Ordinance addresses certain
hotels' business practices of pricing services based upon
two components--a base price and a surcharge, desig-
nated as a "service charge." The service charge is not
negotiable and is part of the amount the patron must pay
for the services. The Ordinance does not prevent hotels
from charging patrons [***23] for services, but it recog-

nizes that the 15 percent to 20 percent service charge
misleads the public into assuming that the service charge
is being distributed to the worker performing the serv-
ices. The Ordinance mandates that the service charge
must be paid to the worker. Thus, the Ordinance does not
prohibit what the Labor Code commands or command
what it prohibits.

E. The Labor Code Does Not Impliedly Occupy the Field
of Service Charges

(6) We find implied preemption " only when the cir-
cumstances indicate a legislative intent to preempt based
upon "indicia of intent." (O'Connell v. City of [**698]
Stockton, supra, 41 Cal.4th at p. 1068; Sherwin-Williams
Co. v. City of Los Angeles, supra, 4 Cal.4th at p. 898.)
We look for the following indicia of intent: " ' "(1) the
subject matter has been so fully and completely covered
by general law as to clearly indicate that it has become
exclusively a matter of state concern; (2) the subject
matter has been partially covered by general law couched
in such terms as to indicate clearly that a paramount state
concern will not tolerate further or additional local ac-
tion; or (3) the subject matter has been partially covered
by general law, and the subject is [***24] of such a na-
ture that the adverse effect of a local ordinance on the
transient citizens of the state outweighs the possible
benefit to the" locality.' [Citation.]" (O'Connell, supra, at
p. 1068, citing Sherwin-Williams, supra, at p. 898.)

12 The hotels concede there is no express legis-
lative intent to fully occupy the field in sections
350 through 3356.

As previously stated, we look at the whole purpose
and legislative scheme to determine legislative intent to
impliedly occupy an area of law. (O'Connell v. City of
Stockton, supra, 41 Cal.4th at p. 1068.) Absent a clear
legislative intent, we will presume that a local regulation
within an area over which the local government has tra-
ditionally exercised control, is not preempted. (/d at p.
1069.) We find none of the indicia of intent to overcome
this presumption. [*380]

1. No Complete Coverage of the Disposition of Service
Charges ‘

The hotels contend the Legislature has completely
covered the area of gratuities and service charges in sec-
tions 350 through 356 of the Labor Code. We disagree.

The Labor Code and the Ordinance address different
subjects. (88 351, 356; LAMC, B 184.00.) The hotels'
argument incorrectly assumes the definition of gratuity
establishes [***25] an employers' absolute ownership of
service charges. As we have previously stated, the defi-
nition of gratuity, when read in context, does not address
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employers’ property rights. Neither the statute nor the
legislative history of the Labor Code provisions regulat-
ing gratuities indicate the Legislature has considered the
ownership of services charges, or has expressed an intent
to prohibit local regulation of service charges.

The Legislature may have devoted a whole separate
article to gratuities, as the hotels point out, but sections
350 to 356 do not even completely cover the subject of
gratuities. As the tip-pooling cases illustrate, the Labor
Code does not even address all employer conduct in con-
nection with gratuities. (See Leighton v. Old Heidelberg,
Ltd. (1990) 219 Cal.App.3d 1062, 1067 [268 Cal. Rptr.
647] ["While the language of the statute expressly pro-
hibits various employer practices, there is no mention
therein of employer-mandated tip pooling, or of any kind
of tip pooling among employees."]; see also Etheridge v.
Reins Internat. California, Inc., supra, 172 Cal. App.4th
at pp. 918-920 (maj. opn. of Croskey, 1.).)

As noted, the legislative history the hotels rely on re-
fers to employer-prohibited practices [***26] of using
gratuities to meet wage obligations. (Etheridge v. Reins
Internat, California, Inc., supra, 172 Cal. App.4th at pp.
916-918 (maj. opn. of Croskey, 1.); id. at p. 930 (conc. &
dis. opn, of Klein, P. J,); see also 8 356.) We do not
agree with the hotels that the legislative history reveals
the Legislature's "conscious decision to allow employers
to keep service charges.” We cannot locate any citation
to the legislators' [**699] consideration of service
charges. On the record before us, we conclude the Leg-
islature has not turned its attention to this issue. It is
therefore not a matter that has become a state concern.

2. No Partial Coverage/Paramount State Concern

We reject the hotels' contention that the Legislature
has even partially covered the service charge issue in
such terms as to indicate a state concern. (Sherwin-
Williams Co. v. City of Los Angeles, supra, 4 Cal 4th at
p. 905.) The Labor Code does not address service
charges. [*381]

The paramount state concern in the Labor Code is in
regulating gratuities and preventing fraud on the public
in connection with the practice of tipping. (38 3517, 356.)
The Legislature, however, has not expressed a paramount
concern to ensure that employers have absolute [***27]
ownership of business revenue designated as a "service
charge." Thus, there is no indication the Legislature con-
sidered the service charge issue a paramount state con-
cern.

3. No Partial Coverage/Adverse Effect on the State

The hotels present no argument on the third indicia
of intent, that is, whether the Ordinance has an adverse
effect on the state. The Ordinance is a purely local con-

cern and is aimed at ensuring decent compensation for
hotel service workers in the Corridor. (See Searle v.
Wyndham Internat., Inc., supra, 102 Cal. App.4th at p.
1334 [allocation of service charges is of no direct con-
cern to hotel guests].) The City passed the Ordinance
based upon findings related to hotels' service charge
practices, and hotels' failure to pay decent compensation
to service workers in Corridor hotels.

(7) The hotels have not overcome the presumption
against preemption. (Big Creek Lumber Co. v. County of
Santa Cruz, supra, 38 Cal.4th at pp. 1149-1150.) The
Labor Code regulating gratuities does not preempt the
Ordinance.

11. The Ordinance Is Not Unconstitutional

(8) The constitutionality of the Ordinance also is a
question of law for our independent review. (Samples v.
Brown (2007) 146 Cal. App.4th 787, 799 [53 Cal. Rptr.
3d 216].) [***28] "A facial challenge to the constitu-
tional validity of a statute or ordinance considers only the
text of the measure itself, not its application to the par-
ticular circumstances of an individual. [Citation.]" (Tobe
v. City of Santa Ana (1995) 9 Cal.4th 1069, 1084 [40
Cal. Rptr. 2d 402, 892 P.2d 1145].) "' "If feasible within
bounds set by their words and purpose, statutes [ordi-
nances] should be construed to preserve their constitu-
tionality." ' " (Mason v. Office of Admin. Hearings
(2001) 89 Cal App.4th 1119, 1126-1127 [108 Cal. Rptr.
2d 102], fn. omitted.)

We approach our constitutional analysis with the
presumption that the City did not intend to violate either
the state or federal Constitution, but to enact a valid or-
dinance within the scope of its constitutional powers. " 'If
a statute [ordinance] is susceptible of two constructions,
one of which will render it constitutional and the other
unconstitutional in whole or in part, or raise serious and
doubtful constitutional questions, the court will adopt the
con- [*382] struction which, without doing violence to
the reasonable meaning of the language used, will render
it valid in its entirety, or free from doubt as to its consti-
tutionality, even though the other construction is equally
reasonable. [Citations.] ...' " [***29] (People v. Superior
Court [**700] (Romero) (1996) 13 Cal.4th 497, 509
[53 Cal Rptr. 2d 789, 917 P.2d 628], citing Miller v.
Municipal Court (1943) 22 Cal.2d 818, 828 [142 P.2d
297].) The constitutional challenges presented here fail
because there is a reasonable construction based upon the
language in the Ordinance.

A. The Classifications in the Ordinance Are Rationally
Based and Do Not Violate the Equal Protection Clause

(9) The equal protection clauses of the federal and
state Constitutions guarantee to persons equal protection
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of the laws. (U.S. Const., 14th Amend., 8 I; Cal. Const.,
art. I, 8 7, Britt v.. City of Pomona (1990) 223
Cal.App.3d 265, 274 [272 Cal. Rptr. 724].) "A corpora-
tion is considered a 'person' entitled to the constitutional
guarantee of equal protection. [Citation.]" (Walgreen Co.
v. City and County of San Francisco (2010) 185
Cal.App.4th 424, 434 [110 Cal. Rptr. 3d 498] (Wal-
green).) Equal protection analysis under the federal and
state Constitutions is substantially similar. (Manduley v.
Superior Court (2002) 27 Cal.4th 537, 571 & fn. 9 [117
Cal. Rptr. 2d 168, 41 P.3d 3], RUI One Corp. v. City of
Berkeley (9th Cir. 2004) 371 F.3d 1137, 1154.)

The hotels contend the Ordinance violates the guar-
antees of equal protection because it (1) singles out ho-
tels within the Corridor and does not apply to other
LAX-area [***30] hotels; (2) does not cover hotels with
less than 50 rooms; and (3) exempts unionized hotels
within the Corridor.

13 As defined in the Ordinance, " '[h]otel' means
a residential building located within the area
designated by ordinance as the Gateway to LA
(Century Corridor) Property Business Improve-
ment District (Century Corridor PBID) that is
designated or used for lodging and other related
services for the public, and containing 50 or more
guest rooms, or suites of rooms. 'Hotel' also in-
cludes any contracted, leased, or sublet premises
connected to or operated in conjunction with the
building's purpose, or providing services at the
building. If the Century Corridor PBID ceases to
exist, the boundaries at the time of dissolution
shall remain in effect for purposes of this article."
(LAMC, 3 184.01, subd. B.)

As a threshold matter, a meritorious equal protection
claim requires a showing that the City has adopted a
classification that affects two or more similarly situated
groups in an unequal manner. (Cooley v. Superior Court

(2002) 29 Cal 4th 228, 253 [127 Cal. Rptr. 2d 177, 57

P.3d 654]; Walgreen, supra, 185 Cal. App.4th at p. 434.)
The hotels' equal protection challenge is predicated on
the assumption that all LAX-area [***3]] hotels are
similarly situated. [*383]

(10) The Ordinance is subject to rational basis re-
view. (People v. Hofsheier (2006) 37 Cal.4th 11835,
1200-1201 [39 Cal. Rptr. 3d 821, 129 P.3d 29]; Warden
v. State Bar (1999) 21 Cal 4th 628, 641 [88 Cal. Rptr. 2d
283, 982 P.2d 154].) We agree with the hotels that the
rational basis review is not a meaningless standard. Our
review requires us to determine "if there is any reasona-
bly conceivable state of facts that could provide a ra-

tional basis for the classification. [Citations.]" (FCC v.

Beach Communications, Inc. (1993) 508 U.S. 307, 313
[124 L. Ed 2d 211, 113 S. Ct. 2096], see People v. Hof

sheier, supra, at pp. 1200-1201; Las Lomas Land Co.,
LLC v. City of Los Angeles (2009) 177 Cal. App.4th 837,
858 [99 Cal. Rptr. 3d 503].) In making this determina-
tion, we need not determine the actual motive of the City
in passing the Ordinance or engage in factfinding with
regard to the rationality of conceivable motives. (FCC v.
Beach Communications, Inc., supra, at p. 315.) We ex-
amine whether the rationale is plausible and the factual
basis is reasonably conceivable, [**701] which requires
consideration of the relation between the classification
and the legislative object to be attained. (People v. Hof-
sheier, supra, at p. 1201, citing Warden v. State Bar,
supra, at pp. 644-645.) Walgreen, supra, 185
Cal App.4th at pages 434-436, [***32] which the hotels
rely on to make their equal protection challenge, applied
the same standard.

The hotels have the burden to negate every conceiv-
able basis that might support the legislative classifica-
tion. (FCC v. Beach Communications, Inc., supra, 508
U.S. at p. 315.) Proving the absence of a rational basis is
not impossible but can be an exceedingly difficult task.
The hotels have not met this burden.

1. Hotel Size Limitations and Geographic Limits Are
Rational

The Ordinance drew the line at hotels with 50 or
more guestrooms located in the business area designated
as the Corridor. (LAMC, B 184.01, subd. B.) These dis-
tinctions are rationally related to a legislative purpose.

The hotels contend the line should have been drawn
at all LAX-area hotels, especially since the purpose of
the Ordinance is "to improve the welfare of service
workers at the LAX-area hotels,” not just at Corridor
hotels. (LAMC, B 184.00.) We disagree.

The City's incremental approach to focus on the Cor-
ridor, a designated business district (LAMC, B 184.01,
subd. B), does not violate equal protection. The incre-
mental approach to treat businesses receiving municipal
investments differently has been upheld as rationally
based. In [***33] RUI One Corp. v. City of Berkeley,
supra, 371 F.3d at page 1154, the Ninth Circuit rejected
an equal protection challenge to a living wage ordinance
that targeted only employers of a certain size operating
on public trust land within Berkeley's [*384] marina.
Among the Berkeley City Council’s justifications in
drawing the line at the marina was the economic invest-
ment in the area, which resulted in a financial benefit to
marina businesses, "a reasonable portion of which should
be used to provide employees with appropriate wages
and benefits ... ." (Id at p. 1145.) Thus, it was rational to
treat marina businesses differently from their counter-
parts outside the marina. (Id, at pp. 1155-1156.)
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Relying on RUI One Corp. v. City of Berkeley, su-
pra, 371 F.3d 1137, the district court in Fortuna Enter-
prises, L.P. .v. City of Los Angeles (C.D.Cal. 2008) 673
F.Supp.2d 1000, rejected an equal protection challenge
to the Los Angeles city ordinance that designated the
Corridor as a business district, which required hotels
with 50 or more employees to pay their employees a
living wage. (Id. at pp. 1001-1002, 1012-1014.) Ac-
cording to the Fortuna court, the Los Angeles City

Council "acted rationally when [***34] it concluded that

in exchange for the 'significant and unique business
benefits' that the hotels enjoy from their close proximity
to the airport, and the significant capital contributions
that the City plans to make ... the hotels should be re-
quired to pay a living wage." (Id. at p. 1014.)

Like RUI One Corp. and Fortuna, the hotels have
failed to meet their burden to establish an equal protec-
tion violation. The Corridor already had been established
as a designated business zone, which the City has desig-
nated and targeted for economic investment, and the City
rationally could conclude this designation benefits Corri-
dor hotels, obligating hotels to pay service workers a
decent compensation. The hotels have failed to establish
that this [**702] line drawing is not rationally related to
legislative goals.

The size distinction in the Ordinance also is ration-
ally based. The legislative purpose refers to the "ability"
to support the local workforce by engaging in fair em-
ployment practices. (LAMC, B 184.00.) While the refer-
ence to "ability” is not further explained, the "ability to
pay" follows from the legislative findings of high occu-
pancy rates and the economic benefits hotels reap from
the proximity [***35] to the airport. (/bid.) Corridor
hotels have a larger revenue stream from high occupancy
rates, provide services in which a service charge is col-
lected, and are in a better economic position to absorb
the impact of the Ordinance. (LAMC, B 184.00.) A
similar size classification was determined to be rationally
based in RUI One Corp. v. City of Berkeley, supra, 371
F.3d 1137, 1154-1155. Our inquiry ends when there is a
reasonably conceivable state of facts that provides a ra-
tional basis for the challenged classification. (FCC v.
Beach Communications, Inc., supra, 508 U.S. at p. 313.)

The hotels ask us to follow Walgreen, supra, 185
Cal App.4th 424, and to find no plausible reason for the
geographic and size classifications, as the [*385] City's
rationale for these classifications is as arbitrary as the
rationales presented to justify the San Francisco ordi-
nance. We disagree with the hotels' conclusion and find
the City's rationale fully supported.

In Walgreen, the San Francisco ordinance banned
the sale of tobacco products in pharmacies, but exempted
from the ban "general grocery stores" and "big box

stores,"” that qualified as a "pharmacy." (Walgreen, su-
pra, 185 Cal. App.4th at p. 429.) The San Francisco ordi-
nance was [***36] based on the following principal
finding: " 'Through the sale of tobacco products, phar-
macies convey tacit approval of the purchase and use of
tobacco products. This approval sends a mixed message
to consumers who generally patronize pharmacies for
health care services ... . " (/bid.) Given the stated pur-
pose, the Walgreen court could not find a plausible rea-
son for the classification. "Here, there is no reasonably
conceivable factual basis for finding that the purported
implied message approving tobacco use is 'stronger' at a
Walgreens than it is at a supermarket containing a li-
censed pharmacy." (/d. at p. 439.)

In their supplemental brief following oral argument,
the hotels attempted to draw a parallel with Walgreen by
solely focusing on the City's legislative purpose to avoid
customer confusion. With that goal in mind, the hotels
contend there is no plausible reason for the instant classi-
fications. But the purpose of the Ordinance is much
broader than preventing customer confusion. While the
Ordinance refers to the reduction of gratuities based
upon customer confusion, it also refers to low wages, a
decline in workers' wages following hotels' service
charge policies of imposing a 15 percent [***37] to 20
percent service charge, and high occupancy rates at
LAX-area hotels. (LAMC, B 184.00.) Specifically, the
Ordinance declares: "By way of this ordinance, the City
seeks to improve the welfare of service workers at the
LAX-area hotels by ensuring that they receive decent
compensation for the work they perform." (1bid.) Thus,
this is much more than a consumer-confusion ordinance.
Based upon this stated purpose, the City has offered
plausible reasons for the geographic and size distinctions
in the Ordinance which sets this case apart from Wal-

green.

2. Union Waiver Provision Is Rational

The hotels contend there is no rational basis to ex-
empt workers covered under a collective bargaining
agreement. [**703] (LAMC, B 184.05.) But, the dis-
tinction between hotels with collective bargaining
agreements and those without has been found to be a
rational one. Workers covered by collective bargaining
agreements may have greater bargaining power, and
therefore, have a better ability to negotiate compensation
than those workers that are not represented. (See Viceroy
Gold Corp. v. Aubry (9th Cir. 1996) 75 F.3d 482, 490-
491 [upholding provision containing union/nonunion
distinction under rational [*386] basis test based
[***38] upon greater power of workers covered by col-
lective bargaining agreement to ensure safe working
conditions].) The purpose of the Ordinance is to improve
the welfare of service workers by ensuring they receive
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_decent compensation. The union exemption is rationally

related to that legislative goal.

B. The Ordinance Does Not Violate Due Process and Is
Not Void for Vagueness

(11) Contrary to the hotels' contention, the provi-
sions in the Ordinance relating to their responsibility to
pay service charges, and the definitions of a "hotel em-
ployer" and "hotel worker" do not violate due process.
(12) Under the due process clauses of the Fourteenth
Amendment of the federal Constitution or article I, sec-
tion 7 of the California Constitution, "due process of law
is violated by 'a statute which either forbids or requires
the doing of an act in terms so vague that [persons] of
common intelligence must necessarily guess at its
meaning and differ as to its application.' [Citations.]"
(Britt v. City of Pomona, supra, 223 Cal.App.3d at p.
278; see also Fisher v. City of Berkeley, supra, 37 Cal.3d
atp. 702.)

Our due process analysis is guided by two princi-
ples. A statute will pass constitutional muster, " 'if it (1)
gives [***39] fair notice of the practice to be avoided,
and (2) provides reasonably adequate standards to guide
enforcement, [Citations.]" [Citation.]" (Britt v. City of
Pomona, supra, 223 Cal.App.3d at p. 278.) In applying
these two principles, we respect " 'the strong presump-
tion that legislative enactments "must be upheld unless
their unconstitutionality clearly, positively, and unmis-
takably appears. [Citations.] A statute should be suffi-
ciently certain so that a person may know what is pro-
hibited thereby and what may be done without violating
its provisions, but it cannot be held void for uncertainty
if any reasonable and practical construction can be given
to its language." ' [Citation.]" (Tobe v. City of Santa Ana,
supra, 9 Cal.4th at p. 1107.) Moreover, because the Or-
dinance regulates business behavior, constitutional re-
quirements are more relaxed than they are for statutes
that are penal in nature. " (Teichert Construction v.
California Occupational Safety & Health Appeals Bd.
(2006) 140 Cal.App.4th 883, 890 [44 Cal. Rptr. 3d
833])

14 Enforcement measures include a private right
of action for aggrieved employees, restitution,
penalties for a willful violation, and attorney fees
if the hotel worker is the prevailing [***40]
party. (LAMC, B 184.04, subds. A.1-3, B.) The
Ordinance specifically states that "no criminal
penalties shall attach for violation of this article."
(LAMC, B 184.04, subd. C.)
[*387]

1. Hotels' Responsibility to Pay Service Charges to Hotel
Workers Is Clear

The hotels contend the Ordinance is vague as to
their obligation to pay service charges to hotel workers.
The Ordinance directs "[t]he amounts shall be paid to
Hotel Worker(s) equitably and according to the services
that are or appear to be [**704] related to the descrip-
tion of the amounts given by the hotel to the customers,"
and specifically directs payment to the workers who ac-
tually work the banquet, actually deliver the food for
room service, and actually carry the baggage. (LAMC,
184.02, subd. A.1-3))

The hotels attack the Ordinance as vague because
(1) it is unclear who "actually" performs the services; (2)
the "equitable allocation" of service charges to workers is
uncertain; and (3) the phrase "appear to be related to
services” requires them to read their customers' minds.
These concerns are primarily ones of interpretation. As
our Supreme Court has explained, "the mere fact that a
new statute [ordinance] requires interpretation [***41]
does not make it unconstitutionally vague." (People v.
Hazelton (1996) 14 Cal 4th 101, 109 [58 Cal. Rptr. 2d
443, 926 P.2d 423], fn. omitted.) There is a reasonable
construction of hotels' responsibilities, which is all that is
required for this due process challenge.

The hotels contend that determining who "actually
works" the banquet, for example, is vague because this
might include servers and captains, along with cooks and
those employees who provide behind-the-scenes banquet
services. This is an interpretation question, not a consti-
tutional challenge. The plain language of the Ordinance
resolves any ambiguity. '* Given the purpose of the Ordi-
nance, and the definition of service worker, those who
actually work the banquet are those employees that pa-
trons (1) would reasonably believe performed the serv-
ices, and (2) had previously received gratuities for these
services. (LAMC, B 184.00, 184.01, subd. F.)

15 The plain language in the Ordinance also
clearly states who is entitled to be paid the serv-
ice charges for room service deliveries or for
baggage services. (LAMC, B 184.02, subd. A.2-
3)

The equitable or fair allocation of service charges is
clear; it is left to the discretion of each employer.
(LAMC, 3 184.02 A.1-3))

The [***42] Ordinance also clearly states for con-
stitutional purposes what service charges must be paid
and to whom. The Ordinance states the amount paid to
the worker depends upon "the services that are or appear
to be related to the description of the amounts given by
the hotel to the customers." '* (LAMC, [*388] B 184.02,
subd. A.) If a bill separately describes "room service
charge," it would "appear” the hotel service worker who
delivered the food is entitled to the entire service charge.
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(LAMC, BB 184.01, subd. F, 184.02.) This is set out spe-
cifically in the Ordinance. (LAMC, 8 184.02, subd. A.2).
When the bill or receipt does not specifically refer to
room service, banquets, or porterage services (LAMC, B
184.02, subd. A.1-3), the service charge is paid to the
worker who appeared to perform the described services.
This aids hotels in their equitable allocation of service
charges, ensuring the employee [**705] who performs
the services receives the payment.

16 The city used different language to describe a
hotel employer's responsibility to pay service
charges to services workers (LAMC, B 184.02,
subd. A), and to define a "service charge”
(LAMC, 8 184.01, subd. F), but these provisions
when read together [***43] do not result in a
vague Ordinance. The definition of "service
charges," includes situations in which there is no
designation on a receipt or bill that a separately
designated charge is a "service charge" and in-
stead describes the charges as a "delivery
charge,” or "porterage charge." (LAMC, B
184.01, subd. F.) These types of charges, which a
customer would reasonably associate with service
are all "service charges,"” which trigger the hotels'
responsibilities to pay the service charges to the
worker who carried the baggage or delivered food
to the patron. (LAMC, 8 184.02, subd. A))

2. The Definitions of "Hotel Employer” and "Hotel
Worker" Are Clear

The hotels also contend the definitions of "hotel em-
ployer" and "hotel worker" are circular. They point to the
definition of a "hotel employer," which includes "a Per-
son who provides services at the Hotel," '” and the defi-
nition of a "hotel worker," which includes any individual
who "performs a service for which the Hotel Employer
imposes a Service Charge." * (LAMC, § 184.01, subds.
C, D.) To make this argument, the hotels omit key por-
tions of these definitions. When read in context, there is
a reasonable construction of "hotel employer” [***44]
and "hotel worker" that is not circular and not constitu-
tionally infirm.

17 "Hotel Employer" is defined as: "a Person
who owns, controls, and/or operates a Hotel, or a
Person who owns, controls, and/or operates any
contracted, leased, or sublet premises connected
to or operated in conjunction with the Hotel's
purpose, or a Person who provides services at the
Hotel." (LAMC, B 184.01, subd. C.)

18 " 'Hotel Worker' means any individual (1)
whose primary place of employment is at a Hotel,
(2) who is employed directly by the Hotel Em-
ployer or by a Person who has contracted with the

Hotel Employer to provide services at the Hotel,
and (3) who performs a service for which the
Hotel Employer imposes a Service Charge. 'Hotel
Worker' does not include a managerial, supervi-
sory, or confidential employee." (LAMC, 8
184.01, subd. D.)

(13) The definition of a hotel worker is a three-part
definition that is conjunctive, not disjunctive. A hotel
worker is any individual whose primary place of em-
ployment is a hotel, who is employed directly by the’
hotel or by a person who "has contracted with the Hotel
Employer to provide services," and who performs serv-
ices for which the hotel employer provides services.
(LAMC, 8 184.01, [***45] subd. D.) The second condi-
tion in the definition of a "hotel worker," is the one con-
templated in the third alternative definition of a [*389]
hotel employer, that is, "a Person ... who performs a
service [to a hotel]." (LAMC, B 184.01, subd. D.) For
example, an outside caterer provides services to a hotel
(a hotel employer) and employs hotel workers to perform
services by serving the food the caterer prepares for the
catered meeting at the hotel, Moreover, a hotel employer
"provides" services, such as room service, while a hotel
worker "performs" the room service by delivering the
food or drinks. The plain meaning of these terms differs.
(See Webster's 3d New Internat. Dict. (1981) pp. 1678,
1827.) We are bound to give the Ordinance before us a
commonsense construction in accordance with the plain
and ordinary meaning of its words. (Murphy v. Kenneth
Cole Productions, Inc. (2007) 40 Cal.4th 1094, 1103 [56
Cal. Rptr. 3d 880, 155 P.3d 284].)

The definitions of a "hotel employer" and "hotel
worker" are not "hopelessly circular" like the transient
tax ordinances at issue in Britt v. City of Pomona, supra,
223 Cal App.3d at pages 278-279 and City of San
Bernardino Hotel/Motel Assn. v. City of San Bernardino
(1997) 59 Cal. App.4th 237, 249-250 [69 Cal. Rptr. 2d
97]. [***46] In City of Pomona, the definition of a tran-
sient provided no guidance because "a 'transient' is one
who occupies a 'hotel,’ while a 'hotel’ is a structure which
is occupied or intended to be occupied by 'transients.’ "
(Britt v. City of Pomona, supra, at p. 279.) In City of San
Bernardino, the definition of "hotel" used a 30-day limit
on occupancy, while the definition of "transient” used a
90-day limit on occupancy. (City of San Bernardino,
supra, at p. 249.) [**706] The Ordinance contains nei-
ther of these defects and is not void for vagueness.

C. The Ordinance Is Not an Unconstitutional Taking

(14) The hotels also challenge the Ordinance as a
regulatory taking under the Fifth Amendment to the
United States Constitution and article I, section 19 of the
California Constitution. ” The takings clause forbids the
taking of private property for public use without just
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compensation. "The purpose of forbidding uncompen-
sated takings of private property for public use is 'to bar
Government from forcing some people alone to bear
public burdens which, in all fairness and justice, should
be borne by the public as a whole.' [Citation.]" (Connolly
v. Pension Benefit Guaranty Corp. (1986) 475 U.S. 211,
227 [89 L. Ed. 2d 166, 106 S. Ct. 1018].)

19 " The [***47] federal Constitution states:
“[N]or shall private property be taken for public
use, without just compensation." (U.S. Const., 5th
Amend.) QOur state Constitution provides that
"[p]rivate property may be taken or damaged for
public use only when just compensation ... has
first been paid to, or into [the] court for, the
owner." (Cal. Const., art. I, § 19, subd. (a).)

(15) While this is not a "classic” takings challenge,
under certain circumstances, an economic regulation may
result in a taking. (Kavanau v. Santa [*390] Monica
Rent Control Bd. (1997) 16 Cal 4th 761, 773-774 [66
Cal. Rptr. 2d 672, 941 P.2d 851].) Whether an economic
regulation constitutes a taking depends upon several
factors. As our Supreme Court in Kavanau explained:
"When a regulation does not result in a physical invasion
and does nat deprive the property owner of all economic
use of the property, a reviewing court must evaluate the
regulation in light of the 'factors’ the high court discussed
in Penn Central [Transp. Co. v. New York City (1978)
438 U.S: 104 [57 L. Ed. 2d 631, 98 S. Ct. 2646]] and
subsequent cases. Penn Central emphasized three [sig-
nificant] factors in particular: (1) '[t]he economic impact
of the regulation on the claimant’; (2) 'the extent to which
the regulation has interfered with distinct [***48] in-
vestment-backed expectations'; and (3) 'the character of
the governmental action.' [Citations.]" (Kavanau, supra,
at p. 775.) While the Kavanau court distilled additional
factors, the court cautioned that these factors should not
be applied as a checklist but applied appropriately to the
facts of each case. (Id. at pp. 775-776.)

Under the Penn Central factors, we fail to see how
the Ordinance is a regulatory taking. No assets have been
appropriated for government use. The Ordinance reallo-
cates hotels' revenue derived from service charges to pay

compensation. It is not retroactive; hotels will prospec-
tively pay service charges as part of the obligation to
compensate workers, and hotels will pay service charges
only to those workers who perform services for which
hotels impose a service charge. This does not amount to
an unconstitutional taking under the Penn Central fac-
tors. (Cf. Eastern Enterprises v. Apfel (1998) 524 U.S.
498, 529-537 [141 L. Ed. 2d 451, 118 S. Ct. 2131] (plur.
opn., O'Connor, J.) [retroactive, economic regulation that
disproportionately divests a company of $ 50 to $ 100
million many years after the company believed its li-
abilities had been settled amounts to a taking].)

(16) Our takings analysis depends, [***49] in part,
on the recognition that hotels' obligation under the Ordi-
nance does not operate upon or alter an identified prop-
erty interest. We caution, however, that the language of
the Ordinance should not be [**707] read to operate
upon or alter a charge for a service that is provided by
the hotel, such as, for example, a charge for laundry and
drycleaning services, babysitting services, spa and
health-related services, and the like. Thus, for purposes
of our takings analysis, the Ordinance is properly inter-
preted not to affect a hotel's disposition of charges col-
lected by it as a legitimate price of the provision of its
services. Rather, the Ordinance is designed to address the
"service charges" above and beyond the hotel's recover-
able costs in providing the services. A "service charge"
under the Ordinance might better be described in com-
mon parlance as "a charge imposed in lieu of gratuities."
Accordingly, our interpretation of the Ordinance does
not constitute an unconstitutional taking. [*391]

DISPOSITION

The judgments in Chavez v. Renaissance Montura
Hotel Los Angeles (B210716); Chavez v. Marriott LAX
(B210719); Garcia v. Four Points Sheraton LAX
(B210720); Lozano v. Hilton [***50] Los Angeles Air-
port (B210726); and Waner v. Radisson Hotel LAX
(B210730) are reversed with directions to overrule the
demurrers. Appellants are entitled to costs on appeal.

Klein, P. J., and Croskey, J., concurred.
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PROOF OF SERVICE BY MAIL

City of Los Angeles, L.A. Alliance for A New Economy
Vvs.

California Grocers Association

Supreme Crt. Case No: S176099

Appeal Crt. Case No: B206750

Superior Crt. Case No: BC351831

JOANNA RIVERA certifies as follows:

I am employed in the County of Los Angeles, State of California; I am over the age of
eighteen years and am not a party to this action; my business address is 6300 Wilshire
Boulevard, Suite 2000, Los Angeles, California 90048-5202.

On December 29, 2010, I caused the foregoing document(s) described as
INTERNVENER AND APPELLANT’S SUPPLEMENTAL BRIEF ON NEW
AUTHORITY AND ANSWER TO SUPPLEMENTAL BRIEF OF RESPONDENT
CALIFORNIA GROCERS ASSOCIATION to be served by mail upon the person(s) shown
below, by placing a true and correct copy (copies) thereof in an envelope (envelopes) addressed
as follows:

Office of the Clerk Los Angeles County Superior Court

California Court of Appeal Hon. Ralph W. Dau, Dept. 57

Second Appellate District Div. 5 111 North Hill Street

300 South Spring Street Los Angeles, California 90012

Los Angeles, California 90013-1213

Richard S. Ruben Craig E. Stewart

Jones Day Nathaniel P. Garrett

3 Park Plaza, Suite 1100 Jones Day

Irvine, California 92614-8505 555 California Street, 26" Floor
San Francisco, California 94104

Michael J. Finnegan National Chamber Litigation

Pillsbury, Madison & Sutro Center, Inc.

725 S. Figueroa Street, Suite 2800 Robin S. Conrad

Los Angeles, California 90017 Shane B. Kawka

1615 H. Street, N.W.
Washington, D.C. 20062

Carmen A. Trutanich Mitchell Silberberg & Knupp LLP -
Gerald Masahiro Sato Adam Levin

City of Los Angeles Tracy L. Cahill :

Office of the City Attorney 11377 West Olympic Blvd.

900 City Hall East, 200 North Main Street Los Angeles, California 90064-1683
Los Angeles, California 90012-4129

Deborah J. La Fetra Davis, Cowell & Bowe, LLP
Timothy Sandefur Richard G. McCracken

Pacific Legal Foundation Andrew J. Kahn

3900 Lennane Drive, Suite 200 595 Market Street, Ste. 1400
Sacramento, California 95834 San Francisco, California 94105
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and by then sealing said envelope(s) and

X placing it (them) for collection and mailing on that same date following the ordinary

business practices of Schwartz, Steinsapir, Dohrmann & Sommers LLp, at its place of
business, located at 6300 Wilshire Boulevard, Suite 2000, Los Angeles, California
90048-5202. I am readily familiar with the business practices of Schwartz, Steinsapir,
Dohrmann & Sommers LLp for collection and processing of correspondence for mailing
with the United States Postal Service. Pursuant to said practices the envelope(s) would
be deposited with the United States Postal Service that same day, with postage thereon
fully prepaid, at Los Angeles, California, in the ordinary course of business. [ am aware
that on motion of the party served, service is presumed invalid if the postal cancellation
date or postage meter date on the envelope is more than one day after the date of deposit
for mailing in the affidavit. (C.C.P. §1013a(3))

placing it (them) with postage thereon fully prepaid in the United States mail at a facility
regularly maintained by the United States Postal Service at Los Angeles, California.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on December 29, 2010, at Los Angeles, California.

)

O JOANNA RIVERA







