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TO THE HONORABLE CHIEF JUSTICE RONALD M. GEORGE
AND THE HONORABLE ASSOCIATE JUSTICES OF THE
SUPREME COURT OF CALIFORNIA:

L ISSUES PRESENTED FOR REVIEW

1. Trial courts routinely use partial stays and other controls on
discovery to actively manage cases. Does any partial stay necessarily
mean that “prosecution . . . of the action [i]s stayed,” automatically tolling
the running of the five-year mandatory period to bring a case to trial, as the
Court of Appeal’s majority opinion holds? (See California Code of Civil
Procedure § 583.340(b).)

2. Did the Court of Appeal properly examine whether a trial
court abused its discretion in finding it was not “impossible, impracticable,
or futile” for plaintiff to bring her case to trial (as would support tolling
under the five-year statute) during brief periods when only some pre-trial
proceedings were delayed yet other proceedings could have, and did, move
forward? (See California Code of Civil Procedure § 583.340(c).)

II. INTRODUCTION AND REASONS FOR GRANTING
REVIEW

This case presents two issues of pressing importance to courts,
attorneys, and litigants interested in the management of trial court cases.
The first issue is whether a partial stay constitutes a stay of

prosecution automatically tolling the five-year mandatory period for

bringing an action to trial. By a vote of 2-1, the Court of Appeal answered



this question affirmatively. The second issue is whether the Court of
Appeal’s majority opinion is correct in substituting its own judgment for
that of the trial court in determining that it was “impossible, impracticable,
or futile” for plaintiff to bring her case to trial during certain other time
periods.

Periods during which a court actively manages the progress of
litigation by entering partial stays or otherwise controlling discovery should
not automatically constitute a stay of “prosecution” that always tolls the
running of the five-year period to bring a case to trial. Moreover, the Court
of Appeal majority should have deferred to the trial court’s discretionary
decision that plaintiff was capable of and/or did advance her case during
periods of claimed tolling. The Court of Appeal’s published opinion will
have a severely detrimental impact on the judicial administration of cases,
especially complex and coordinated cases where control of proceedings is
necessary to manage the progress of litigation, and the ruling runs counter
to California’s public policies in favor of the efficient and speedy resolution
of actions.

The California Legislature has set forth a clear “policy of the state
that a plaintiff shall proceed with reasonable diligence in the prosecution of
an action . . . .” (Code Civ. Pro. § 583.130.) In furtherance of this policy,
Code of Civil Procedure section 583.310 provides that an action shall be

brought to trial within five years after the action is commenced against the
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defendant. This five-year period is “mandatory” and is “not subject to
extension, excuse, or exception except as ea?pressly provided by statute.”
(Code Civ. Pro. § 583.360(b), emphasis added.) Section 583.340(b)
provides that, in computing these five years, the time during which
“prosecution or trial of the action was stayed or enjoined” shall be
excluded. That section does not state that a partial stay is excluded.
Section 583.340(c) provides that, in computing these five years, the time
during which it was “impossible, impracticable, or futile” for plaintiff to
bring her case to trial also shall be excluded.’

Plaintiff filed her purported class action lawsuit on February 22,
2000. During the nearly seven years that plaintiff’s case was pending, the
trial court entered various orders to actively manage the progress of
litigation, including entering partial stays to contrél the order of discovery.
The Honorable Carolyn B. Kuhl of the LLos Angeles Superior Court, who
personally managed this case for approximately two years, eventually
dismissed plaintiff’s case pursuant to Code of Civil Procedure sections
583.310 and 583.360. She found that the disputed periods of time did not
constitute periods where “prosecution . . . was stayed” because the lawsuit
had not been completely stayed during those periods. Relying on her close
knowledge of the case, she found that during these periods, plaintiff had a
meaningful opportunity to advance her case and that significant litigation

activity had in fact occurred. Therefore, it was not “impossible,



impracticable, or futile” for plaintiff to bring her case to trial during these
periods, and these periods did not toll the running of the five years to bring
a case to trial.

The Court of Appeal reversed. The majority opinion holds that “a
partial stay of an action constitutes a stay of the prosecution of the action
within the meaning of section 583.340, subdivision (b).” (Typed opn., p.
2.) The central ruling of the Court of Appeal is a wholly unprecedented
determination that a period where a partial stay is in place is a period where
“prosecution . . . [i]s stayed” as a matter of law, notwithstanding that the
partial stays here were limited in scope, entered in order to manage the
litigation, and facilitated the significant and substantial litigation activity
that occurred during these periods. The Court of Appeal also held that —
based on its own independent review of the record — plaintiff had met her
burden of demonstrating that it had been “impossible, impracticable, or
futile” to bring her case to trial during two other periods, such that tolling
applied to those periods as well.

In his dissenting opinion, Presiding Justice Turner stated that he
would have affirmed the lawsuit’s dismissal. He pointed to the significant
and orderly litigation activities that had occurred during Judge Kuhl’s
management of the case and concluded that the partial stays did not, as a

matter of law, constitute stays of “prosecution.”



The Court of Appeal decision is the first in California jurisprudence
to hold that a partial stay constitutes a stay of “prosecution” that tolls the
five-year statute. Every other decision recognizing a stay of “prosecution”
as a matter of law has involved a complete stay of trial court activity.
Indeed, the Court of Appeal’s opinion here departs with a California Law
Revision Commission Comment recognizing that the section 583.340(b)
exception for stays of prosecution codified caselaw involving a complete
stay of trial court activity, not any partial stay.

This issue will affect countless cases and courtrooms in the
California judicial system. Pursuant to the California Rules of Court, a trial
court has the duty to actively manage its cases to advance California’s
public policy of seeing that litigation is quickly resolved. Entering partial
stays — that allow specified litigation activities to occur while holding other
in abeyance until the appropriate time — is a fundamental and often-used
tool to accomplish these case management and public policy goals.

The Court of Appeal’s novel holding that such a critical tool of case
management always constitutes a stay of “prosecution” under the five-year
statute severely hampers the way in which a trial court can manage its
cases. Tral courts will not be able to control the orderly progress of
difficult cases without in effect abandoning the public policy mandated by
the five-year statute. Litigants will be able to exploit this limitation to their

advantage, and cases like Bruns will be able to meander along without



diligent prosecution, which is precisely what the five-year rule was enacted
to prevent. The inevitable result is an ever more crowded California court
system.

At a minimum, the determination of whether “prosecution . . . is
stayed” should be left to the trial court’s discretion. The trial court should
at least be granted deference to determine whether, in light of a partial stay
or enjoinment, plaintiff was able to prosecute its case. Deference to
discretion better effects public policy goals than the novel rule of law
created by the Court of Appeal whereby every time a trial court’s order uses
the word “stay” — no matter how limited — there is tolling under the five-
year statute. Here, Judge Kuhl properly exercised her discretion in holding
that plaintiff had the opportunity to advance her case, and that significant
litigation activity had occurred during each of those periods where the
Court of Appeal found as a matter of law that “prosecution . . . was stayed.”

This Court should also grant review of the Court of Appeal decision
to state a consistent and sensible rule with regard to how the “impossible,
impracticable, or futile” standard of section 583.340(c) is applied and
reviewed. Judge Kuhl properly used her discretion in determining that it
had not been “impossible, impracticable, or futile” for plaintiff to bring her
case to trial during brief periods when only some pre-trial proceedings were

delayed yet other proceedings could have, and did, move forward.



The Court of Appeal majority opinion essentially undertook a de
novo review of this issue, contrary to precedent calling for an abuse of
discretion standard of review. Disregarding the evidence supporting a
contrary inference, the Court of Appeal held it was impossible,
impracticable, or futile for plaintiff to proceed to trial during these periods.
The majority opinion’s llack of deference to the trial court’s findings
threatens to chill trial judges from actively managing and supervising
litigation, and, if left undisturbed, it would constitute contrary authority
confusing to future trial courts (and appellate courts) analyzing the issue.

This Court should grant review in order to settle these important
questions of law bearing on the judicial administration of trial court cases.

III. STATEMENT OF THE CASE
A. Filing of the Case

On February 22, 2000, plaintiff Dana Bruns, on behalf of herself and
a putative class of others similarly situated, filed suit against certain
defendants for allegedly sending unsolicited fax advertisementé in violation
of the Telephone Consumer Protection Act of 1991, 47 U.S.C. §
227(b)(1)(C) (“TCPA”). (Typed opn., p. 3.) Subsequently, there were time
periods during which plaintiff claims “prosecution . . . was stayed” or it was
“impossible, impracticable, or futile” to bring her case to trial; relevant

periods are discussed in detail below.



B. The Trial Court’s Active Management of the Case
1. March 9, 2000 to May 24, 2000
On March 9, 11, and 24, 2000, plaintiff served demands for

inspection of documents, special and form interrogatories, and requests for
admissions on certain defendants. (Typed opn., p. 19.) Thereafter, plaintiff
filed 10 motions to compel responses to her discovery. (Ibid.) Apparently
finding most of the discovery and the motions excessive, the trial court
ruled that, except for certain identified interrogatories, all previously
propounded discovery, if deemed necessary or advisable, would have to be
re-served and that all prior discovery motions were vacated. (Typed opn.,
p- 12.)

During this period, substantial other litigation activity continued to
occur, ihcluding that plaintiff: served several sets of written discovery on
defendants (Appellant’s Appendix filed in the Court of Appeal (“AA”),
Volume 1, pages 161-208; 4 AA 822, 845-866); amended her complaint to
name additional defendants (2 AA 513); filed a first amended complaint (1
RA 1-7); and received responses to discovery (2 AA 296-304;
Respondent’s Appendix filed in the Court of Appeal (“RA”), Volume 1,
pages 140, 163-169; 1 RA 140, 171-198). (Typed opn., p. 20.)

2. May 24, 2000 to June 16, 2000
At the May 24, 2000 hearing on defendants’ demurrers and motions

to strike the First Amended Complaint, the court set deadlines for amending



and responding to the complaint, ordered the parties to submit a proposed
Case Management Order (“CMO™), and entered a discovery stay pending
entry of the CMO. (Typed opn., p. 12; 1 RA 230-231.)

Between May 24, 2000 and June 16, 2000, the following activities
took place: counsel for plaintiff and defendants negotiated the terms of a
joint evaluation conference statement and proposed case management order
(1 RA 235-239, 243, 245-246, 248-253, 255, 257-258, 260); plaintiff filed a
second amended complaint omitting the TCPA cause of action but adding a
cause of action for negligence based on the transmission of unsolicited fax
advertisements (3 AA 725-738; 1 RA 241); the parties filed the joint
evaluation conference statement (1 RA 262); and certain defendants filed or
joined in demurrers to plaintiff’s second amended complaint and a motion
to strike portions of that complaint (1 RA 264, 266-268, 270, 272, 274, 276,
278).

On June 16, 2000, the court held the joint evaluation conference,
filed the case management order, and lifted the discovery stay. (Typed
opn., pp. 4, 12, 19.) The case management order stated: “On May 24, 2000,
this Court stayed discovery pending entry of a Case Management Order. . .

. The stay on discovery is hereby lifted.” (Typed opn., pp. 4, 12.)

3. December 3, 2003 to January 185, 2004

On December 3, 2003, the trial court held a hearing at which certain

defendants advised the court that they had submitted a petition for



coordination of various TCPA cases involving defendant Fax.com. (Typed
opn., pp. 4, 13.) The court therefore set a further review hearing for
January 15, 2004, and it ordered discovery stayed until that time. (Typed
opn., p. 13.)

The court did not stay any other litigation activity. (/bid.) Thus,
during this period, certain defendants filed an answer to plaintiff’s Fourth
Amended Complaint (2 RA 368); plaintiff filed related proofs of service of
summons (2 RA 428-444); plaintiff filed multiple motions to compel

-supplemental responses to special interrogatories, form interrogatories, and
document requests (2 RA 370-372, 374-376, 378-379, 381-382, 384-386,
388-390, 392-394, 398-400, 402-403, 405-407, 409-411, 413-414, 416-
418); plaintiff filed her Review Conference Statement (2 RA 424); and
plaintiff filed her opposition to defendant Fax.com’s petition for
coordination (2 AA 347-357).

4. May 6,2004 to August 2, 2004

On May 6, 2004, the court assigned a coordination trial judge.
(Typed opn., pp. 5, 21.) The order of assignment stated that “[ijmmediately
upon assignment, the coordination trial judge may exercise all the powers
over each coordinated action of a judge of the court in which that action is
pending.” (Typed opn., p. 5.)

Despite that plaintiff called the court during this span of nearly three

months, plaintiff did not attempt to take any other action, or advance her
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case in any other way. During this period, plaintiff was free to undertake
other litigation activity to advance her case, such as serving discovery or
deposition notices, or working on her motion for class certification.

5.  August2,2004 to July 11, 2006’

On April 7, 2004, the trial court granted the petition for
coordination, and assigned a coordination trial judge on May 6, 2004.
(Typed opn., pp. 4-5.) On August 2, 2004, the court set an initial status
conference in the coordinated actions for August 17, 2004. (Typed opn., p.
13.) The court ordered that discovery “will generally be conducted under
court supervision and by court order.” (2 RA 459.) The court also ordered
that “[t]o facilitate the orderly conduct of this action, all discovery, motion
and pleading activity is temporarily stayed pending further order of this
court.” (Typed opn., p. 13.)

On August 17, 2004, the court held an initial status conference.
(Ibid.) The court set various dates and ordered that the stay it entered on
August 2 was “lifted for the sole purpose of serving any unserved parties.”
(Ibid.) The court thereafter scheduled a November 9, 2004 discovery
conference (ordering the parties to meet and confer regarding all

outstanding discovery matters) (2 RA 488), and, at the conference, set a

! Tolling is not disputed for the 15 days between August 2, 2004 and
August 17, 2004, during which time a stay was in place, as discussed in this
section. (2 RA 458.)
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December 7, 2004 hearing on plaintiff’s discovery motions and ordered
Fax.com to produce database information by November 30, 2004. (2 RA
533-535.)

On December 28, 2004, the court gave notice that Judge Carolyn B.
Kuhl would be presiding over the coordinated cases effective January 3,
2005. (Typed opn., p. 5; 2 RA 555, 557.)

The status conference and discovery hearing was ultimately held on
March 3, 2005, at which time the trial court granted plaintiff’s discovery
motions and made various orders regarding discovery. (1 RA 81-85; 3 RA
577-579.) Five days later, the court ordered the parties to file proposed
discovery plans by April 12, 2005. (2 AA 405-407.) On April 20, 2005,
the court ordered a discovery plan, requiring defendants to respond to
numerous interrogatories and document requests. (2 AA 413-416; 1 RA
88-108.) The discovery plan allowed plaintiffs to take defendants’
depositions and required plaintiffs to propose schedules for the depositions
they intended to take. (2 AA 414-415.) A discovery cut-off was set fér
September 15, 2005. (2 AA 415.) On May 18, 2005, the court approved a
deposition schedule for the defendant advertisers. (3 RA 668-677.) The
court ordered the parties to meet and confer regarding the scheduling of
these depositions. (3 RA 671.) At an August 26, 2005 status conference,

the court extended the discovery cut-off to November 1, 2005. (3 RA 769,

12



786-788.) The court later extended the discovery cut-off until February 1,
2006. (3 RA 827; 3 Reporter’s Transcript (“RT”) H-34 to 36.)

Substantial litigation activity during this time: E-Commerce
Exchange’s (“ECX”) and CSB Partnership’s defaults were filed and
adjudicated between September and November 2004 (2 RA 502-504, 506-
508, 515-516, 520-523; 3 AA 666-667); several motions to compel were
decided in plaintiff’s favor in March 2005 (1 RA 81-85; 3 RA 577); the
court ordered documents into the depository March 2005 (3 RA 578); the
court ordered a discovery plan, allowing plaintiff to take defendants’
depositions in April 2005 (2 AA 414-415); plaintiff served notices of
deposition in August 2005 (3 RA 738-739); plaintiff moved for sanctions
against defendants in December 2005 (4 RA 897-902, 904-909, 911-918,
920-927); plaintiff filed a Fifth Amended Complaint in February 2006 (4
RA 1069-1070); and plaintiff further amended her cdmplaint to replace six
fictitiously-named defendants in June 2006 (2 AA 530-532; 5 RA 1276).
(See the Bruns Dissent (pp. 1-11) for an in depth discussion of the litigation
activity that occurred during this period of time.)

At aJuly 11, 2006 hearing, the court ruled that it would stop its
active involvement in managing discovery in this action and “just open

discovery at this point . . ..” (Typed opn., pp. 5, 14.)
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C. Trial Court’s Dismissal of Plaintiff’s Case

Defendants filed motions to dismiss pursuant to Code of Civil
Procedure section 583.310 on November 22, 2006. (Typed opn., pp. 5-6.)
The trial court held a hearing on January 25, 2007. (3 RT Q-1to 40.) After
lengthy argument from counsel, the court requested supplemental briefing
regarding the specific litigation activity that took place during each of the
periods that plaintiff claimed the five-year statute was tolled. (3 RT Q-29
to 32; Q-34 to 35.)

The parties filed supplemental briefs on February 7, 2007. (3 AA
814-819; 4 AA 820-935; see also 1 RA 124-205; 5 RA 1304-1401.) The
supplemental submissions to the court included ECX’s “Notice of
Lodgment,” which contained over 1,000 pages of documents, and almost
300 exhibits. (1 RA 206 through 5 RA 1303.) Over three months later on
May 14, 2007, the court entered a 26-page order granting the motion to
dismiss. (4 AA 936-965.) That order contains a detailed analysis of the
litigation activity during each period of time for which plaintiff alleged the
five-year statute had been tolled. (/bid.)

D. Proceedings Before the Court of Appeal

Plaintiff appealed from the judgment of dismissal entered in favor of
defendants. (Typed opn., p 7.) On March 23, 2009, the trial court’s
judgment was reversed and remanded by the Second Appellate District,

Division Five, in a 2-1 opinion. (Typed opn., pp. 24-25.) The Court of

14



Appeal held that a “partial stay of an action constitutes a stay of the
prosecution of the action” within the meaning of Code of Civil Procedure
section 583.340(b). (Typed opn., p. 2.) Therefore, the court held that any
stay, including periods where the court directed what discovery would take
place and stayed other unpermitted discovery, should not be included in the
calculation of the five years. (Typed opn., pp. 10-12.)

The Court of Appeal additionally held that during two periods of
time, plaintiff “met her burden” of demonstrating that it had been
“impossible, impracticable, or futile” to bring her case to trial. (Typed
opn., pp. 20, 22.) Defendants did not petition the Court of Appeal for
rehearing.

IV. DISCUSSION

A. This Court Should Decide Whether a Trial Court’s
Management of its Cases, by Entering Partial Stays, or
Otherwise Controlling Discovery, Necessarily Tolls the
Running of the Five Years to Bring a Case to Trial Under
Section 583.340(b).

The Court of Appeal could have decided this issue in one of three
ways. It could have held that: (1) there is a bright line rule that only a
complete stay is a stay of “prosecution” (as Justice Kuhl found, consistent
with prior authority, and with which the dissent by Presiding Justice Turner
agreed); or (2) it is within the trial court’s discretion to determine whether
there was a stay of “prosecution” based on an examination of the facts of a

case; or (3) if there is any general stay of discovery, even if other stage-
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appropriate activities or specified discovery is permitted, then as a matter of
law there is a stay of “prosecution” that tolls the five-year statute.

The Court of Appeal took the most extreme position of these three,
and held that any partial stay constitutes a stay of “prosecution” that tolls
the running of the five years to bring a case to trial as a matter of law — no
matter how limited the stay, no matter the reason the stay was entered, and
no matter what litigation activity occurred while the stay was in effect.

The Court of Appeal decision creates law that will have a
detrimental impact on litigation in California courts and is contrary to
public policy.

1. Public Policy Dictates That Active Management of

a Case Should Not Toll the Five Years to Bring a
Case to Trial.

California Code of Civil Procedure section 583.310, requiring that
actions be brought to trial within five years (;f filing, is in furtherance of the
California Legislature’s “policy of the state that a plaintiff shall proceed
with reasonable diligence in the prosecution of an action . . . .”” (Code Civ.
Pro. § 583.130; see also Moran v. Superior Court (1983) 35 Cal.3d 229,
237, quoting General Motors Corp. v. Superior Court (1966) 65 Cal.2d 88,
91 (“The aim of section 583 is to ‘promote the trial of cases before
evidence is lost, destroyed, or the memory of witnesses becomes dimmed . .

. [and] to protect defendants from being subjected to the annoyance of an

16



unmeritorious action remaining undecided for an indefinite period of
time.””).)

The California Rules of Court are consistent with this policy,
encouraging — and, indeed, requiring — trial courts to actively manage their
cases to bring them to expeditious resolutions. For example, in furtherance
of delay reduction goals, Rule of Court 3.713(c) provides: “It is the
responsibility of judges to achieve a just and effective resolution of each
general civil case through active management and supervision of the pace
of litigation from the date of filing to disposition.” (Emphasis added.)

Rule of Céurt 3.400(a) defines a “complex case” as “an action that
requires exceptional judicial management to avoid placing unnecessary
burdens on the court or the litigants and to expedite the case, keep costs
reasonable, and promote effective decision making by the court, the parties,
and counsel.” (Emphasis added.) Courts of Appeal have interpreted this
Rule of Court to allow for broad judicial supervision of the trial court
proceedings. (See Volkswagen of Am. v. Superior Court (2001) 94
Cal.App.4th 695, 704-705 (“[B]y recognizing the need for ‘exceptional
judicial management’ the Judicial Council necessarily acknowledged that
courts have the authority to take whatever exceptional management actions
are necessary to accomplish that result.”).)

Similarly, in coordinated cases, a trial judge “must assume an active

role in managing all steps of the pretrial, discovery, and trial proceedings fo
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expedite the just determination of the coordinated actions without delay.”
(CRC 3.541(b) (emphasis added).) Again, Courts of Appeal have
emphasized that a trial judge has a duty to actively manage a coordinated
case. (See Bank of America v. Superior Court (1988) 200 Cal.App.3d
1000, 1009 (“[T]he coordination trial judge [shall] assume an active role in
managing all steps of pretrial, discovery, and trial proceedings. . . .”).)

Nevertheless, the Bank of America court recognized that actively
managed coordinated cases were still subject to the five-year statute: “[W]e
conclude the Judicial Council rules governing the coordination of civil
actions do not conflict with the statutory five-year rule for bringing civil
actions to trial; hence, the statutory rule applies to each of the coordinated
actions.” (Id. at 1010; see also Copley Press, Inc. v. Superior Court (2006)
39 Cal.4th 1272, 1288-1289 (holding that rules of law should be read in
harmony with one another to the extent possible).)

The five-year statute and the Rules of Court requiring active
management are intended to work in tandem to reach a common policy
goal. It is thus completely incongruous for the Court of Appeal to hold that
a trial court’s exercise of its management duties by permitting appropriate
discovery and staying other discovery is to the detriment of the public
policy sought to be enforced through the five-year rule.

The Rules of Court require trial judges to actively manage their

cases. Partial stays are a necessary tool to accomplish this goal. Through
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partial stays, the court can phase the progress of the litigation and enter
orders that certain activity (including specified discovery) is to occur at
appropriate times in the litigation. Indeed, this device is likely the best
means of managing complex or coordinated lawsuits. In such cases, which
can involve hundreds of parties, the trial court will want to order the
sequence in which the parties file pleadings, conduct discovery, and file
motions. Not controlling these steps in complex and coordinated cases
would create a logistical nightmare for the litigants and the trial court’s
docket, and would not achieve the timely resolution of the litigation. This
is precisely why the Rules of Court require that trial judges actively manage
these types of cases.

This type of management is, in fact, just what happened here.
Throughout her two years overseeing this complex and coordinated
litigation, Judge Kuhl managed the orderly progress of discovery, issuing
various orders regarding what discovery should occur at what points in time
(notably, without objection from plaintiff). As Presiding Justice Turner
stated in his dissent: “Judge Kuhl did not stay or enjoin the action; she
managed it.” (Typed dissent, p. 9.) Indeed, one action coordinated with
plaintiff’s lawsuit, Amkraut, was filed after plaintiff’s case (but prosecuted
more diligently than Bruns) and was able to proceed to trial long before
plaintiff’s case was dismissed — because of Judge Kuh!’s active

management of the case through partial stays.
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The Court of Appeal decision has far reaching consequences and
creates untold limitations on trial courts’ abilities to actively manage their
cases, such as Judge Kuhl did here. If the Court of Appeal decision is left
undisturbed, any period during which the trial judge manages a case by
entering partial stays, consistent with the court’s managerial and delay
reduction obligations under the Rules of Court, will constitute a stay of
“prosecution” that tolls the five year rule. Many cases (especially complex
or coordinated cases) would rarely, if ever, be subject to the five-year
statute, given the nature of the judicial oversight function and the reality
that trial court management is exercised by deciding what will be done at
each stage of an action. It simply should not be the law that the five-year
statute does not apply to complex and coordinated cases managed by partial
stays; such an exception is not expressly or impliedly part of section
583.310, and runs contrary to the express intent of the statute.

In light of the Court of Appeal’s decision, a trial judge overseeing a
complex or otherwise complicated case now has a unreasonable choice to
make: she can exercise her management functions over a case by entering
partial stays, or she can ensure the case is subject to the five-year rule. She
cannot do both. Few, if any, judges want to abrogate the five-year rule.
The result will be that trial judges will feel constrained in their exercise of
their judicial management functions and effective resolution of cases. In

fact, counsel for the CSB Petitioners have learned that since the Court of

20



Appeal’s decision was issued, trial judges are struggling with how to
continue to effectively manage their cases, without sacrificing the public
policy of the five-year statute.

If a trial judge makes the choice to actively manage cases through
partial stays, the result will be a more crowded docket and California court
system. The law created by the Court of Appeal removes the law’s
strongest incentive for plaintiffs to bring their cases to trial in a timely
manner. Lackadaisical counsel will be able to rest assured that when the
trial court phases a case or otherwise actively manages it, they do not need
to worry about actively pursuing the case. This will give some the
opportunity to use harassing litigation tactics to their advantage, as the
plaintiff did here with her “victory by discovery sanctions” approach to
litigation, in lieu of actively advancing the case to resolution.

The Court of Appeal decision creates bad law that is not in keeping
with California public policy and the California Rules of Court. This Court
should grant review to address this significant and far-reaching issue.

2. Only a Complete Stay is a Stay of “Prosecution”
Under California Law.

Every California decision that has concluded that there was a stay of
“prosecution” has done so only when there was a complete stay in the trial

court. There was no basis in precedent for the Court of Appeal decision,
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and review should be granted to state a bright line rule that section
583.340(b) only applies to complete stays of litigation.

In enacting 583.340(b), the L.aw Revision Commission explained
that it was intended to “codify existing case law,” citing Marcus v. Superior
Court (1977) 75 Cal.App.3d 204. (Cal. Law Revision Com. com., West’s
Ann. Code Civ. Proc. (2008 supp.) foll. § 583.340, p. 149.) Marcus held
that the five year period was tolled during the time an actioﬁ was stayed in
full pending the outcome of an arbitration proceeding. (Marcus, 75
Cal.App.3d at 212-213.) This result makes sense given that, while a
complete stay is in effect in the trial court, the plaintiff is utterly unable to
advance its case. The Law Revision Commission’s citation of Marcus as
the existing law being codified demonstrates the intent that the phrase
“prosecution . . . was stayed” in section 583.340(b) means a complete stay,
not a partial stay.

Every California case that has found that there was a stay of
“prosecution” has done so only in cases involving complete stays of trial
court activity. (See Ocean Services Corporation v. Ventura Port District
(1993) 15 Cal.App.4th 1762 (defendant obtained a writ of supersedeas
staying the action completely pending an appeal from a preliminary
injunction in a related matter); Rosenthal v. Wilner (1988) 197 Cal.App.3d
1327 (complete stay of the lawsuit pending outcome of appeal in another

case); Bank of America, supra, 200 Cal.App.3d 1000 (a complete stay by
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operation of express statutory law regarding coordinated cases); Buttler v.
City of Los Angeles (1984) 153 Cal.App.3d 520 (complete stay during
periods where a party is in active military service under Soldiers’ and
Sailors’ Civil Relief Act).)

Prior to the Court of Appeal decision, there were no cases holding
that a stay of “prosecution” under section 583.340(b) includes a mere
discovery stay or other partial stay. Instead, “prosecution” of an action has
been deemed stayed only in cases where plaintiff was completely unable to
advance its case in the trial court (e.g., because plaintiff was waiting while
the case was on appeal or after a grant of coordination). This is the correct
rule of law — a bright line rule that, as a matter of law, only a complete stay
is a stay of “prosecution” under section 583.340(b). To hold otherwise is to
blur the distinction between section 583.340(b), and section 583.340(c),
which states that there will be tolling of periods during which “[b]ringing
the action to trial, for any other reason, was impossible, impracticable, or
futile.” (Emphasis added.)

In the instant matter, there was no stay of “prosecution” because
plaintiff was not prevented from prosecuting her case — during each of the
relevant time periods she was able to prosecute her case within the
framework set forth by the trial court pursuant to the court’s active

management duties.
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3. Alternatively, Whether There Has Been a Stay of
“Prosecution” Should Be Reviewed for an Abuse of
Discretion, Which Discretion the Trial Court
Properly Exercised Here.

The Court of Appeal, undertaking a de novo review, held that any
stay is, as a matter of law, a stay of “prosecution” that tolls the five-year
statute. If this Court finds that the Court of Appeal correctly held that a
partial stay may be deemed a stay of “prosecution” under section
583.340(b), a superior approach to the rule of law created by the Court of
Appeal would be to find that such a determination should be reviewed for
an abuse of the trial court’s discretion.

The rule of law created by the Court of Appeal — that every time
there is a stay of any aspect of the litigation, no matter how limited, there is
a stay of “prosecution” — creates an exception that will frequently swallow
the public policy advanced by the five-year statute. Whether “prosecution .
.. of an action was stayed,” should therefore at least be a fact-intensive
inquiry dependent upon the totality of the circumstances in a case — some
partial stays may prevent meaningful advancement of a case, while others
facilitate it. The trial court should have discretion to determine whether,
despite any partial stays, the plaintiff had the capability to move its case
forward toward final resolution.

The Court of Appeal appeared to take into account plaintiff’s

capability to prosecute her case in determining whether there was a stay of
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“prosecution” here. For instance, in holding that the August 2, 2004 to July
11, 2006 time period was tolled because of a partial stay and various
discovery orders, the Court of Appeal stated: “The stay order prevented
plaintiff from fully conducting all of the pretrial activities to which she was
entitled. That certain activity specifically authorized by the trial court
occurred, does not alter that fact. Thus, ‘prosecution . . . of the action was
stayed.”” (Typed opn., p. 16.) If such an inquiry is to be taken into
account, a Court of Appeal should review the trial court’s finding regarding
what litigation activity the plaintiff was able to conduct for an abuse of
discretion. It was inéppropriate for the Court of Appeal to substitute its
judgment for that of the trial court judge regarding whether plaintiff was
able to advance her case during a particular point in time.

If this Court finds that an abuse of discretion standard of review
would be superior to the rule of law in the Court of Appeal decision, the
trial court has already made all findings necessary to reverse the Court of
Appeal decision and find that the trial court’s dismissal was proper. While
the trial court made factual findings in the context of section 583.340(c)
(whether it was “impossible, impracticable, or futile” for plaintiff to bring
her case to trial), such factual findings would also satisfy section
583.340(b) under the alternate constl;uction proposed here, as the two
would be analyzing the same issue: whether plaintiff had the capability to

prosecute her case in light of a partial stay. It is not a redundant
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determination, however, in that under section 583.340(c), the plaintiff also
must demonstrate that it was diligent in prosecuting the case, which is not a
requirement under 583.340(b). (Moran, supra, 35 Cal.3d at 238 (“The
critical factor in applying these [section 583.340(c)] exceptions to a given
factual situation is whether the plaintiff exércised reasonable diligence in
prosecuting his or her case.”); Ocean Services Corp., supra, 15 Cal.App.4th
at 1774 (holding that diligence is not a factor in a section 583.340(b)
determination).)

The Court of Appeal, the trial court, and the parties agree that
whether it was “impossible, impracticable, or futile” for plaintiff to bring
her case to trial pursuant to section 583.340(c) is subject to an abuse of
discretion standard of review. Given the unity of the issue, whether
“prosecution . . . w;s stayed,” in light of partial stays, should likewise be
subject to an abuse of discretion standard of review.

For each of the relevant periods, Judge Kuhl undertook a painstaking
and detailed examination of whether plaintiff had the capability to bring her
case to trial, including what litigation activity occurred dﬁring each period
of time. Judge Kuhl concluded that, for all relevant periods, plaintiff had
the capability to meaningfully advance her case, and significant litigation
activity actually occurred during each of these periods. Thus, plaintiff
actually did, or was actually able to, prosecute her case during each of these

periods. Judge Kuhl’s determinations, mostly made with respect to the

26



time period she personally oversaw and managed, should be reviewed for
an abuse of discretion. Had the Court of Appeal reviewed the trial court’s
decision for an abuse of discretion, it necessarily would have concluded
that there was ample basis for the trial court’s conclusion that the plaintiff
could have advanced her case during each period of time, and that
significant litigation activity had occurred.

The CSB Petitioners believe that partial stays should not constitute
stays of “prosecution” as that was not the Legislature’s intent, no case has
evef so found, and it is contrary to California’s public policy goals.
However, if this Court were inclined to agree with the Court of Appeal that
partial stays may be stays of “prosecution,” a superior construction to the
rule of law created by the Court of Appeal would be to review this issue for
the trial court’s abuse of discretion. Judge Kuhl properly exercised her
discretion in concluding that, based on the record and her actual experience
overseeing the litigation, significant litigation activity occurred during each
of these periods of time. Prosecution of the action was therefore not stayed.

B. The Court of Appeal Applied the Wrong Standard of

Review By Independently Examining Whether It Was

“Impossible, Impracticable, or Futile” for Plaintiff to
Bring Her Case to Trial.

The Court of Appeal’s Opinion creates bad precedent by improperly
relying on solely its own judgment regarding whether it was “impossible,

impracticable, or futile” for plaintiff to bring her case to trial during two
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time periods — March 9, 2000 to May 24, 2000 and May 6, 2004 to August
2, 2004.

The Court of Appeal ostensibly agreed with the parties and the trial
court that a trial court’s determination whether it was “impoSsible,
impracticable, or futile” under section 583.340(c) for plaintiff to bring her
case to trial is reviewed for abuse of discretion. (Typed opn., p. 18, n.12.)
However, the Court of Appeal did not follow this standard and review the
trial court’s decision on this issue for abuse of discretion; instead the Court
of Appeal allowed its determination that a de novo standard of review
applied to the determination of whether there was a stay of “prosecution” to
color this issue as well, making bad law in the process. This Court should
grant review to correct the precedent created by the Court of Appeal. (See,
e.g., Hollywood v. Superior Court (2008) 43 Cal.4th 721 (this Court
reaffirmed application of an abuse of discretion standard of review in
prosecutorial recusal cases, holding that the Court of Appeal had
improperly reviewed the issue de novo).)

A simple reading of the portion of the Opinion addressing the
“impossible, impracticable, or futile” requirement makes it clear that the
Court of Appeal reviewed the record on a de novo basis. (See Typed opn.,
pp. 17-23.) For example, in analyzing the two time periods, the Court of
Appeal independently examined the facts and then held that “plaintiff met

her burden” of proving that it had been “impossible, impracticable, or
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futile” for plaintiff to bring her case to trial. Nowhere in this entire analysis
does the Court of Appeal use the word “discretion,” consider the trial
court’s stated reasons for her decision, or analyze whether the trial court
abused its discretion in rejecting tolling during these two time periods. The
Court of Appeal thus incorrectly analyzed this issue pursuant to a de novo
standard of review.

Under the “abuse of discretion” standard of review, appellate courts
will disturb discretionary trial court rulings only if plaintiff can demonstrate
“a clear case of abuse” and “a miscarriage of justice.” (Blank v. Kirwan
(1985) 39 Cal.3d 311, 331; Denham v. Superior Court (Marsh & Kidder)
(1970) 2 Cal.3d 557, 566.) Discretion is “abused” only when, in its
exercise, the trial court “exceeds the bounds of reason, all of the
circumstances before it being considered.” (Denham, 2 Cal.3d at 566;
Walker v. Superior Court (Residential Construction Enterprises) (1991) 53
Cal.3d 257, 272; see also Avant! Corp. v. Superior Court (Nequist) (2000)
79 Cal.App.4th 876, 881-882 (“We could . . . disagree with the trial court’s
conclusion, but if the trial court’s conclusion was a reasonable exercise of
its discretion, we are not free to substitute our discretion for that of the trial
court.””).) Indeed, “[w]hen two or more inferences can reasonably be
deduced from the facts, the reviewing court has no authority to substitute its

decision for that of the trial court.” (Walker, 53 Cal.3d at 272.)
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Had the Court of Appeal correctly analyzed this issue for an abuse of
discretion, it would have readily found that the trial court did not abuse its
discretion in finding that it was not “impossible, impracticable, or futile” to
bring the case to trial during the two relevant time periods.

Specifically, with respect to the March 9, 2000 to May 24, 2000 time
period (during which time plaintiff served discovery and discovery motions
thét were later vacated by the court), the trial court had the discretion to
consider the court’s earlier attempts to manage plaintiff’s discovery as
warranted by the sheer volume of discovery plaintiff had propounded. The
trial court had before it evidence that plaintiff: served several sets of written
discovery on defendants (1 AA 161-208; 4 AA 822, 845-866); amended her

complaint to name additional defendants (2 AA 513); filed a first amended

" complaint (1 RA 1-7); and received responses to discovery (2 AA 296-304;

1 RA 140, 163-169; 1 RA 140, 171-198). (Typed opn., p. 20.) The trial
court had sound bases for rejecting plaintiff’s argument that it was
“impossible, impracticable, or futile” for her to bring her case to trial during
this time period, and for concluding instead that plaintiff engaged in
activity during these months in a manner that should properly be included
in the calculation of the five-year limit.

With respect to the May 6, 2004 to August 2, 2004 time period (the
time period between the assignment of a coordination trial judge and an

initial status conference), the trial court had the discretion to determine that
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plaintiff could have taken any action she wished during this time period.
The trial court properly exercised its discretion in finding that plaintiff
chose not to advance her case during this period, and that her failure to do
so did not make it “impossible, impracticable, or futile” for her to bring her
case to trial.

Moreover, the trial court properly relied on plaintiff’s own
representation, made three years before the action’s dismissal, that her case
had “been aggressively litigated, with extensive discovery and law and
motion undertaken. Pre-trial activities . . . are largely completed.” (Typed
opn., p. 7.) The court did not abuse its discretion by concluding that any
delays in pre-trial proceedings did not make it impossible, impracticable, or
futile for plaintiff to bring her action to trial when, despite those delays, her

pre-trial activities were largely completed three years before the action’s
dismissal.

The Court of Appeal incorrectly analyzed this issue, and substituted
its judgment for the trial court, which was entirely improper pursuant to an
abuse of discretion standard of review.

V. CONCLUSION

A court’s active management of its cases by entering partial stays or
otherwise controlling its cases should not toll the running of the five-years
to bring a case to trial. By holding that any type of stay tolls the five-years

to bring a case to trial, the Court of Appeal has effectively vitiated the five-
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year statute for many classes of cases and has severely hampered a trial
court’s ability to manage its cases. The California Supreme Court should
grant review in order to correct this decision, which otherwise will have
significant negative effects on the California judicial system.

Moreover, the Court of Appeal clearly reviewed an issue de novo
that should have been reviewed for an abuse of discretion. Such a decision
departs from well-established precedent and should be reversed to prevent
the development of confusion in the law.

The CSB Petitioners therefore respectfully request that this Court

grant review of this important and far-reaching Court of Appeal decision.
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INTRODUCTION

Plaintiff and appellant Dana Bruns (plaintiff) brought an action in the Orange
County Superior Court in 2000. There were various amendments and substitutions of
parties. The trial court stayed proceedings and then lifted the stay for discovery. It then
stayed proceedings pending resolution of an appeal in another case. There were further
stays of discovery and a stay of all proceedings in connection with a petition for
coordination with other cases. The petition for coordination was granted and the case
transferred to the Los Angeles Superior Court. Plaintiff obtained a default as to certain
defendants. Proceedings were again stayed, with that stay lifted only for purposes of
serving unserved parties. Ultimately the discovery stay was lifted.

The trial court granted a motion to dismiss the action pursuant to Code of Civil

Procedure section 583.360,1 which requires dismissal of an action not brought to trial
within five years of the commencement of the action. The trial court, under section
583.340, subdivision (b) excluded from the computation of time when an action must be
brought to trial, only periods when the entire action was stayed. The trial court did not
rule on the alternative motion to dismiss under section 583.210 for the failure of plaintiff
to serve a party with a summons and complaint. Discretionary dismissal under section
583.410, subdivision (a) was not raised in the trial court.

On appeal from the judgment entered in the dismissal order, we hold that a partial
stay of an action constitutes a stay of the prosecution of the action within the meaning of

section 583.340, subdivision (b), and therefore, the trial court erred in dismissing the

All further statutory references are to the Code of Civil Procedure unless otherwise
stated.



action under section 583.360. As discussed in the unpublished portion of this opinion,
we remand the matter to the trial court to rule on the motion brought under section

583.210—failure to serve timely the summons and complaint.

BACKGROUND

On February 22, 2000, plaintiff brought an action in Orange County Superior
Court on behalf of herself and a putative class of others similarly situated, against
defendant and respondent E-Commerce Exchange, Inc. (ECX), Flagstar Bank, Clayton
Shurley’s Texas BBQ, and Does 1 through 500, inclusive, for allegedly sending
unsolicited advertisements to telephone facsimile machines in violation of the Telephone
Consumer Protection Act of 1991 (TCPA), 47 U.S.C. section 227(b)(1)(C). Through
subsequent amendments ending in a fifth amended complaint and substitutions for
fictitiously named defendants, plaintiff added causes of action for violation of
California’s Unfair Competition Law (UCL) (Bus. & Prof. Code, §§ 17200, et seq.) and
negligence, and named additional defendants and respondents CSB Partnership; CSB &
Perez, LLC; CSB & Hinckley, LLC; CSB & McCray, LLC; CSB & Ellison, LLC; CSB
& Humbach, LLC; Chris & Tad Enterprises (CSB defendants); Clayton Shurley dba
Clayton Shurley’s Texas BBQ; Clayton Shurley’s Real BBQ, Inc.; Elliot McCrosky dba
California Homefinders and E&N Financial; Daniel Quon; Daniel E. Quon, O.D., Inc.;

2
and Fax.com, Inc. On May 6, 2004, on a petition for coordination by defendants

In this appeal, ECX filed its own respondent’s brief and joined the respondents’
brief filed by the CSB defendants except for that part of the CSB defendants’ brief that
concerns dismissal of an action under Code of Civil Procedure section 583.210. The
CSB defendants, which filed their own respondents’ brief, joined ECX’s respondent’s
brief. Flagstar Bank; Clayton Shurley dba Clayton Shurley’s Texas BBQ); Clayton
Shurley’s Texas BBQ, Inc.; Clayton Shurley’s Real BBQ, Inc.; Elliot McCrosky dba
California Homefinders and E&N Financial; Daniel Quon; Daniel E. Quon, O.D., Inc.;
and Fax.com, Inc., which with ECX and the CSB defendants collectively are referred to
in this opinion as “respondents,” did not file their own respondent’s briefs but joined in
the briefs of respondents ECX and the CSB defendants.
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Fax.com, Inc. and Kevin Katz (who, apparently, is no longer a party to this action),
plaintiff’s case was transferred to the Superior Court in Los Angeles County for
coordination with other cases.

On May 24, 2000, the trial court, Judge William F. McDonald, imposed a
discovery stay and ruled that plaintiff’s eight pending discovery motions were rendered
“moot” by the stay. The trial court’s minute order states,“Discovery is ordered stayed
until the entry of CMO [case management order].” ECX’s notice of ruling states, “All
discovery, discovery issues and motions are stayed pending further order of the
Court ....” On June 16, 2000, the trial court entered a case management order that
states, in part, “On May 24, 2000, this Court stayed discovery pending entry of a Case
Management Order. . . . The stay on discovery is hereby lifted.” The trial court’s June
16, 2000, minute order states that two motions to compel discovery set for June 21, 2000,
were “moot” and, thus, vacated. On July 12, 2000, the trial court “further clarified its
prior Orders with respect to the reopening of discovery.” The trial court ruled that,
except for certain identified interrogatories, “all discovery, if deemed necessary or
advisable to the propounding party, would need to be re-served. All previous discovery
motions remain vacated and moot as a result of this ruling.”

On June 13, 2002, the trial court stayed this action for all purposes pending
resolution of the appeal in Kaufman v. ACS Systems, Inc. (2003) 110 Cal.App.4th 886,
which case addresses, in relevant part, whether a plaintiff has a private right of action for
a violation of the TCPA in state court. On October 21, 2003, after the Court of Appeal’s
opinion in Kaufman v. ACS Systems, Inc. that recognized such a cause of action (id. at pp.
895-896), the trial court lifted the stay in this action.

On December 3, 2003, the trial court held a review hearing at which it ordered that
“All discovery is stayed.” On January 15, 2004, the trial court lifted the stay.

On January 30, 2004, the trial court set a hearing for March 4, 2004, on the
petition for coordination and ordered, “All hearings, orders, motions, discovery or other
proceedings are hereby stayed in all cases subject of [sic] the petition for coordination

until a determination whether coordination is appropriate.” On April 7, 2004, the trial
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court granted the petition for coordination. On May 6, 2004, this case was assigned to
Judge Charles W. McCoy of the Los Angeles Superior Court. The assignment order
states, “Immediately upon assignment, the coordination trial judge may exercise all the
powers over each coordinated action of a judge of the court in which that action is
pending.”

On January 15, 2004, plaintiff obtained entry of ECX’s default. On January 23,
2004, plaintiff obtained entry of CSB Partnership’s default. On November 8, 2004, upon
motions, the trial court set aside the entry of defaults against ECX and CSB Partnership.

On August 2, 2004, Judge McCoy issued an order setting the initial status
conference for August 17, 2004. In the order, Judge McCoy also ordered, “To facilitate
the orderly conduct of this action, all discovery, motion and pleading activity is
temporarily stayed pending further order of this court.” At the initial status conference
on August 17, 2004, Judge McCoy ordered, “The Stay is lifted for the sole purpose of
serving any unserved parties.” Further, Judge McCoy set October 22, 2004, for hearing
“any Motions Re Lifting Stay so as to Enforce Existing Judgment.” Judge McCoy never
did lift the August 2, 2004, stay. '

On April 20, 2005, Los Angeles Superior Court Judge Carolyn B. Kuhl, to whom
this case wés reassigned effective January 3, 2005, entered a discovery order that
required, among other things, that respondents respond to specified interrogatories and
document requests. Judge Kuhl set a deposition date for Fax.com, Inc. and permitted
other depositions to be scheduled, but did not otherwise lift the stay imposed on August
2,2004. On July 11, 2006, Judge Kuhl “lifted the stay on discovery, and ordered that the
parties may conduct open discovery.” '

On November 22, 2006, the CSB defendants, except for CSB Partnership, filed a
motion to dismiss plaintiff’s fifth amended complaint on the ground that plaintiff failed to
serve the CSB defendants other than CSB Partnership with a summons and complaint
within three years of the commencement of the action as required by section 583.210, and
on the ground that plaintiff failed to bring her action to trial within the five-year statutory
period as required by sections 583.310 and 583.360. CSB Partnership and apparently all
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other defendants except Flagstar Bank subsequently joined this motion to dismiss the

.3
action.

On November 22, 2006, ECX moved to dismiss plaintiff’s fifth amended
complaint pursuant to sections 583.310 and 583.360, subdivision (b) on the ground that
plaintiff failed to bring her action to trial within the five-year statutory period. It appears

that all defendants joined ECX’s motion.4 The trial court granted respondents’ motion to
dismiss under sections 583.310 and 583.360, ruling that plaintiff failed to bring her action
to trial within the required time.

In ruling on respondents’ motion to dismiss plaintiff’s fifth amended complaint,
the trial court under section 583.340, subdivision (b), excluded certain time periods. It
ruled that the 23-day period from May 24, 2000, when there was an order staying
discovery to June 16, 2000, was included within the five-year period within which
plaintiff was to bring her action to trial, because significant litigation activity occurred
during the period. The trial court ruled, it was not impossible, impracticable or futile “to
progress toward bringing this action to trial pursuant to section 583.340(c).” In making
its ruling, the trial court also rejected plaintiff’s argument that the May 24, 2000 stay was
lifted on July 12, 2000, rather than on June 16, 2000.

The trial court excluded from the five-year period within which plaintiff was to
bring her action to trial the 495-day period from June 13, 2002, when there was an order
staying proceedings pending an appeal in another case, to October 21, 2003. The trial
court ruled that the 44-day period from December 3, 2003, when there was an order
staying discovery, to January 15, 2004, was included within the five-year period within
which plaintiff was to bring her action to trial because it was not impossible

impracticable or futile “to make progress toward bringing this action to trial pursuant to

The relevant notice of joinder lists “Clayton Shurley, an individual and dba
Clayton Shurley’s Texas BBQ, a California Corporation” as joining the motion, but not
“Clayton Shurley’s Texas BBQ, Inc.”

See footnote 2, ante.
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section 583.340(c).” In its ruling, the trial court noted that in her opposition to the
petition for coordination, plaintiff stated that her case “‘has been aggressively litigated,
with extensive discovery and law and motion undertaken. Pre-trial activities in the Bruns
action are largely completed.’”

The trial court excluded from the five-year period the 97-day period from January
30, 2004, when all proceedings were stayed pending resolution of the petition to
coordinate proceedings, until May 6, 2004. The trial court noted that the periods during
which ECX and CSB Partnership were in default overlapped with other periods that it
had excluded from the five-year period within which plaintiff was to bring her action to
trial. The trial court ruled that the periods that did not overlap with other excluded
periods were included within the five-year period because counsel for the defaulting
respondents claimed not to have been served with the operative complaint and offered to
stipulate to set aside the defaults, and plaintiff’s counsel chose not to agree to the
stipulation, thus rejecting a means of continuing with the action. In addition, the trial
court ruled it was not impossible, impracticable, or futile to bring plaintiff’s action to trial
during the period of the defaults, as other litigation activity continued.

The trial court excluded from the five-year period, the 15-day period from August
2, 2004, when the trial court ordered a temporary stay to August 17, 2004, when the trial
court lifted the stay solely for purposes of serving unserved parties. In so ruling, the trial
court rejected plaintiff’s contention that the stay remained in effect until the trial court
lifted the discovery stay on July 11, 2006, instead ruling that Judge McCoy lifted the stay
at the initial status conference on August 17, 2004. The trial court determined that the
five-year period expired on October 23, 2006, and because the trial had not been set by
that date dismissed the action.

Plaintiff filed a timely notice of appeal. Pursuant to a request from this court, the
parties addressed the consequences of the trial court’s failure to rule on the motion to

dismiss under section 583.210.



DISCUSSION
L Dismissal Under Sections 583.310 and 583.360 For Plaintiff’s Failure To
Bring Her Action To Trial Within The Five-Year Period
Plaintiff contends that the trial court abused its discretion in dismissing her action
under sections 583.310 and 583.360 for failure to bring the action to trial within the five-
year period. Plaintiff contends that various periods of time should have been, but were
not, excluded from the five-year period such that her action should not have been

dismissed. We agree.

A Standards of Review

““In reviewing the lower court’s dismissal of [an] action for failure to prosecute,
the burden is on appellant to establish an abuse of discretion. [Citation.] We will not
substitute our opinion for that of the trial court unless a clear case of abuse is shown and
unless there is a miscarriage of justice. [Citation.]’ [Citation.]” (Sagi Plumbing v.
Chartered Construction Corp. (2004) 123 Cal.App.4th 443, 447.) The incorrect
interpretation of the application of a statute is an abuse of discretion. (In re Lugo (2008)
164 Cal.App.4th 1522, 1536, fn. 8.)

We review the construction of a statute de novo. (Regents of University of
California v. Superior Court (1999) 20 Cal.4th 509, 531.) “‘In construing a statute, our
role is to ascertain the Legislature’s intent so as to effectuate the purpose of the law.
[Citation.] In determining intent, we must look first to the words of the statute because
they are the most reliable indicator of legislative intent. [Citation.] If the statutory
language is clear and unambiguous, the plain meaning of the statute governs. [Citation.]’
(People v. Lopez (2003) 31 Cal.4th 1051, 1056 [6 Cal.Rptr.3d 432, 79 P.3d 548].) In
other words, if there is ‘no ambiguity or uncertainty in the language, the Legislature is
presumed to have meant what it said,” and it is not necessary to ‘resort to legislative

history to determine the statute’s true meaning.” (People v. Cochran (2002) 28 Cal.4th
396, 400-401 [121 Cal.Rptr.2d 595, 48 P.3d 1148].)” (People v. Licas (2007) 41 Cal.4th



362,367.) “We begin by examining the statute’s words, giving them a plain and
commonsense meaning.” (People v. Murphy (2001) 25 Cal.4th 136, 142.)

B. Application of Relevant Legal Principles

An action must be brought to trial within five years after a plaintiff commences an
action against a defendant. (§ 583.310.) An action is commenced within the meaning of
section 583.310 upon the filing of the plaintiff’s original complaint. (Bank of America v.
Superior Court (1988) 200 Cal.App.3d 1000, 1010-1011.) The time requirements for
bringing an action to trial are “mandatory and are not subject to extension, excuse, or
exception except as expressly provided by statute.” (§ 583.360, subd. (b).) “In
computing the time within which an action must be brought to trial pursuant to this
article, there shall be excluded the time during which any of the following conditions
existed: []] (a) The jurisdiction of the court to try the action was suspended. [{] (b)
Prosecution or trial of the action was stayed or enjoined. [] (c) Bringing the action to
trial, for any other reason, was impossible, impracticable, or futile.” (§ 583.340.) The
trial court “shall” dismiss an action that is not timely brought to trial. (§ 583.360, subd.
(a).)

On January 30, 2004, the trial court ordered that “all hearings, orders, motions,
discovery or other proceedings are hereby stayed in all cases subject of [sic] the petition
for coordination until a determination whether coordination is appropriate.” The petition
for coordination was granted and this case was transferred to Judge McCoy. On August
2,2004, Judge McCoy ordered that “all discovery, motion and pleading activity” was
stayed. On August 17, 2004, Judge McCoy ordered the stay lifted “for the sole purpose
of serving any unserved parties.” Judge McCoy did not lift the August 2, 2004, stay.
Neither did Judge Kuhl, except that on July 11, 2006, she lifted the stay only on
discovery. Thus, there was in effect a stay as to any trial, and that stay was never
removed. It might be argued that the August 2, 2004, stay constitutes a stay of the trial of
the action under section 583.340, subdivision (b) that was never removed. But the parties

do not make such an argument, and it appears that what occurred was a stay under section
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583.340, subdivision (b) of the “prosecution . . . of the action” rather than a stay or
enjoinder of the “trial of the action.”

The parties disagree on whether discovery stays constitute stays of the
“prosecution . . . of the action” under section 583.340, subdivision (b). We have found
no case that defines the term “prosecution” as it is used in subdivision (b) of section
583.340. In Melancon v. Superior Court (1954) 42 Cal.2d 698, however, our Supreme

29

Court stated that the taking of depositions constitutes “a step in the ‘prosecution’ of an
action. (Id. atp. 707.) The Supreme Court based this statement on its earlier holding in
Ray Wong v. Earle C. Anthony, Inc. (1926) 199 Cal. 15, 18, in which it stated, “‘The term
“prosecution” is sufficiently comprehensive to include every step in an action from its

2%

commencement to its final determination.’” (Melancon v. Superior Court, supra, 42
Cal.2d at pp. 707-708.) We construe Melancon v. Superior Court and Ray Wong v. Earle
C. Anthony, Inc. as standing for the proposition that the “prosecution” of an action is a
broad concept encompassing all of the various steps in an action, including, but not
limited to, pleading, discovery, and law and motion. Each of thé various steps in an

action constitutes “prosecution” of that action.

1. Stays of prosecution under section 583.340, subdivision (b)

Plaintiff argues that a partial stay, such as a stay of discovery, is a “stay” of the

“prosecution” of an action covered by subdivision (b) of section 583.340.5 Respondents
argue that subdivision (b) of section 583.340 excludes only those stays that concern the
prosecution of the entire action, not stays that concern only certain aspects of the
prosecution of an action. We agree with plaintiff.

In Holland v. Dave Altman’s R. V. Center (1990) 222 Cal.App.3d 477, 482, the
Court of Appeal addressed the meaning of the term “stay” in subdivision (b) of section

5
As set forth above, we review de novo the construction of a statute such as

subdivision (b) of section 583.340. (Regents of University of California v. Superior
Court, supra, 20 Cal.4th at p. 531.)
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583.340 and stated, “The parties cite no reported decisions construing the term ‘stay’ as
used in section 583.340, and we have found none. The term, however, appears to have a
commonly understood meaning as an indefinite postponement of an act or the operation
of some consequence, pending the occurrence of a designated event. Thus, in People v.
Santana (1986) 182 Cal.App.3d 185, 190 [227 Cal.Rptr. 51], a case involving the stay of
a sentence, the court concluded that ‘[a] stay is a temporary suspension of a procedure in
a case until the happening of a defined contingency.” Black’s Law Dictionary (5th ed.
1979) page 1267 defines the term as ‘a suspension of the case or some designated
proceedings within it.”” We agree with the view expressed in Holland v. Dave Altman’s
R. V. Center that a “‘stay” within the meaning of subdivision (b) of section 583.340
includes “a temporary suspension of a procedure in a case” or a suspension of designated
proceedings within a case.

That a stay of certain types of proceedings within an action—a partial stay of an

action—is a stay of prosecution under subdivision (b) of section 583.340, is consistent

with the general policy favoring trial over dismissal for failure to prosecute an action.6 In
Ocean Services Corp. v. Ventura Port Dist. (1993) 15 Cal.App.4th 1762, 1774, the Court
of Appeal stated, “Code of Civil Procedure section 583.340, subdivision (b), provides
that the five-year period ‘shall be’ tolled if ‘[p]rosecution or trial of the action was stayed
or enjoined.” The statute is unconditional and is intended to have uniform application.
‘““This is consistent with the treatment given other statutory excuses; it increases certainty
and minimizes the need for a judicial hearing to ascertain whether or not the statutory
period has run.” (17 Cal. Law Revision Com. Rep. (Jan. 1984) p. 919.) It also is
consistent with the general policy favoring trial over dismissal. (§ 583.130.)" (Holland v.
Dave Altman’s R. V. Center (1990) 222 Cal.App.3d 477, 484 [271 Cal.Rptr. 706].)” It

6 . . .
Because the discovery stays at issue in this action were entire stays of discovery,

we do not reach the issue of whether a stay with respect to a specific discovery device—
such as a stay of a particular person’s deposition—is a stay under section 583.340,
subdivision (b).
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would be unfair to force a party to request a trial when it has been deprived of an element
of pretrial proceedings. The suggestion that this interpretation is flawed because it
requires the implicit addition of a word to the statute—"partial” before the word “stay”—
equally applies to respondents’ interpretation that is necessarily premised on the implicit
addition of the word “entire” before the word “stay.”

Plaintiff contends that the trial court erred in failing to exclude, under section
583.340, subdivision (b), three periods from the five-year period within which plaintiff
was to bring her action to trial: the 49-day period from May 24, 2000 to July 12, 2000;
the 43-day period from December 3, 2003, to January 15, 2004; and the 708-day period
from August 2, 2004, to July 11, 2006.

a. May 24, 2000, to July 12, 2000—49 days

As set forth above, on May 24, 2000, the trial court issued a minute order staying
discovery until the entry of a case management order. On June 16, 2000, the trial court
entered a case management order that, in part, lifted the May 24, 2000, discovery stay.
On July 12, 2000, the trial court “further clarified” its prior order with respect to
reopening discovery and ordered that except for certain interrogatories, all prior
discovery, if deemed necessary or advisable, would have to be re-served and that all prior
discovery motions remained vacated. Because a discovery stay is a stay of prosecution
under section 583.340, subdivision (b), the trial court should have excluded the 23 days
from May 24, 2000, to June 16, 2000, from the five-year period within which plaintiff
was to bring her action to trial.

Plaintiff contends that the trial court’s June 16, 2000, case management order that
states, “On May 24, 2000, this Court stayed discovery pending entry of a Case
Management Order . . . . The stay on discovery is hereby lifted” did not lift the May 24,
2000, discovery stay. Instead, plaintiff contends that the trial court intended the stay to
continue beyond June 16, 2000, and that the discovery stay was not lifted until the trial
court’s order on July 12, 2000. As support for this contention, plaintiff notes that the
notice of ruling for the May 24, 2000, hearing states, “All discovery, discovery issues and

12



motions are stayed pending further order of the Court”; at the June 16, 2000, hearing, the
trial court “simultaneously” entered the Case Management Order and vacated two
discovery motions pursuant to the May 24, 2000, order; and, on July 12, 2000, the trial
court ordered that all discovery that had been propounded prior to the stay would have to
be re-served.

Plaintiff is mistaken. The trial court entered a discovery stay on May 24, 2000,
and ordered that stay lifted on June 16, 2000. That the trial court vacated two discovery
motions and lifted the discovery stay on the same date and later clarified that its prior
order lifting the discovery stay required that previous discovery be re-served does not

manifest the intent to continue the stay.

b. December 3, 2003, to January 15, 2004—43 days
On December 3, 2003, the trial court held a review hearing at which it stayed all
discovery. On January 15, 2004, the trial court lifted the stay. The trial court should
have excluded the 43 days from December 3, 2003 to January 15, 2004, from the five-
year period within which plaintiff was to bring her action to trial because, as we have

held, a discovery stay is a stay of prosecution under section 583.340, subdivision (b).

C. August 2, 2004, to July 11, 2006—708 days
On August 2, 2004, Judge McCoy set an initial status conference for August 17,
2004. In that order, Judge McCoy ordered, “To facilitate the orderly conduct of this
action, all discovery, motion and pleading activity is temporarily stayed pending further
order of this court.” At the initial status conference on August 17, 2004, Judge McCoy
ordered, “The Stay is lifted for the sole purpose of serving any unserved parties.” Judge
McCoy also set October 22, 2004, for “hear[ing] any Motions Re Lifting Stay so as to

Enforce Existing J udgment.”7

7
The parties have not suggested that a proceeding on October 22, 2004 has any

significance to the issues in this appeal.
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In discussing this time period in its ruling on respondents’ motion to dismiss
plaintiff>s fifth amended complaint, the trial court ruled that Judge McCoy lifted the
August 2, 2004, stay on August 17, 2004. The trial court said, “However, as discussed
above, that ‘further order’ came when Judge McCoy held an Initial Status Conference on
August 17, 2004, and lifted the stay.” The prior discussion to which the trial court
apparently refers is to its earlier comments in its order: “The court gave its ‘further
order’ and the temporary stay was lifted when the court held its Initial Status Conference
on August 17, 2004. (ECX Supplemental Brief, Notice of Lodgment, Exh. CCC,
08/17/04 Minute Order at 2: ‘The Stay is lifted for the sole purpose of serving any
unserved parties.”) Therefore, only the period from August 2, 2004, the date of Judge
McCoy’s Initial Status Conference order temporarily staying proceedings, to August 17,
2004, the date of the Initial Status Conference when Judge McCoy lifted the temporary
stay, counts to toll the five-year statutory period.” This prior discussion confirms that
Judge McCoy lifted the stay only for a very narrow purpose—to serve any un-served
parties. Moreover, the preceding paragraph in Judge McCoy’s minute order
demonstrates that Judge McCoy did not lift the August 2, 2004, stay in its entirety. In
that paragraph, Judge McCoy set October 22, 2004, for motions to lift the stay “to
enforce [an] existing judgment.” If Judge McCoy had entirely lifted the August 2, 2004,
stay, there would have been no need to set such a hearing date.

On April 20, 2005, the trial court entered a discovery order requiring, among other
things, that respondents respond to specified interrogatories and document requests; the
commencement of a deposition for Fax.com, Inc.; and the permission that other
depositions be scheduled. The trial court did not otherwise lift the discovery stay
imposed on August 2, 2004. On July 11, 2006, the trial court “lifted the stay on
discovery, and ordered that the parties may conduct open discovery.” Accordingly,
because the August 2, 2004, stay was not lifted until July 11, 2006, and a partial stay is a
stay of prosecution of the action under section 583.340, subdivision (b), the trial court
should have excluded the 708 days from August 2, 2004, to July 11, 2006, from the five-

year period within which plaintiff was to bring her action to trial.
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2. The Trial Court’s Active Management of Litigation
Respondents contend that the stays at issue under section 583.340, subdivision
(b)y—May 24, 2000, to June 16, 2000; December 3, 2003, to January 15, 2005; and
August 2, 2004, to July 11, 2006—were part of the trial court’s active management of
* plaintiff’s action and, thus, should be included within the five-year period. In support of
their argument, respondents rely on California Rules of Court, rules 3.400(a) and

8
3.541(b). Rule 3.400(a) provides, “A ‘complex case’ is an action that requires
exceptional judicial management to avoid placing unnecessary burdens on the court or

the litigants and to expedite the case, keep costs reasonable, and promote effective

9
decision making by the court, the parties, and counsel.” Rule 3.541(b) provides, in part,
“The coordination trial judge must assume an active role in managing all steps of the

pretrial, discovery, and trial proceedings to expedite the just determination of the

coordinated actions without delay.”10 That these periods were part of the trial court’s -
active management of plaintiff’s action, respondents contend, is demonstrated by the fact
that “substantial litigation activity”—such as discovery and the filing of pleadings and
motions—occurred during these periods.

Although discovery was conducted during the period after Judge McCoy’s August
2, 2004, order that included a stay of all discovery, that discovery was limited. Judge
McCoy’s August 17, 2004, order lifted the stay “for the sole purpose of serving any
unserved parties” and did not permit discovery, and Judge Kuhl’s April 20, 2005,
discovery order required and permitted only certain discovery. It was not until July 11,

2006, that Judge Kuhl “lifted the stay on discovery, and ordered that the parties may

All rules citations are to the California Rules of Court unless otherwise noted.

On July 12, 2000, the trial court ruled this action a complex action.

10
The petition for coordination was granted on April 7, 2004, and assigned to Judge

McCoy on May 6, 2004.
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conduct open discovery.” Although within the stay period, there was limited discovery,
status conferences, and certain pleading-related activity, the fact remains that Judge
McCoy’s August 17, 2004, order lifted the stay for a limited purpose and respondents
have not identified any subsequent order—apart from Judge Kuhl’s July 11, 2006
order—that lifted the stay. The stay order prevented plaintiff from fully conducting all of
the pretrial activities to which she was entitled. That certain activity specifically
authorized by the trial court occurred, does not alter that fact. Thus, “prosecution . . . of
the action was stayed.” (§ 583.340.)

Respondents’ contention that the periods contested under subdivision (b) of
section 583.340 were subject to the trial court’s active management of plaintiff’s action
and, thus, should be included within the five-year period is unavailing. Respondents cite
no case, rule of court, or Code of Civil Procedure section that exempts a trial court’s
actions in actively managing a complex or coordinated action from the provisions of
subdivision (b) of section 583.340. When a trial court issues a partial stay—such as a
stay of discovery—in its active management of a complex or coordinated action, thus

impeding a plaintiff’s prosecution of the action, the period of such impediment is

excluded from the five-year period under section 583.340, subdivision (b).ll
Respondents further contend that any argument that the trial court’s active
management of plaintiff’s action prevented plaintiff from bringing her action to trial
should be rejected because the plaintiff in Amkraut v. Pacific Coast Office Products, an
action coordinated with plaintiff’s action here, brought that action to trial within the five-
year period even though the action was filed nearly nine months after plaintiff here filed
her action. Plaintiff does not argue that the trial court’s active management of her action

prevented her from timely bringing her action to trial. Plaintiff argues that the trial court

11
With respect to the period from May 24, 2000, to June 16, 2000, the trial court’s

stay preceded its July 12, 2000, designation of plaintiff’s action as complex and its April
7, 2004, grant of the petition for coordination. Thus, the May 24, 2000, stay could not
have been subject to the trial court’s active management of a complex or coordinated
action pursuant to rule 3.400(a) or rule 3.541(b).
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should have excluded the contested periods from the five-year period because these
periods were stays within the meaning of subdivision (b) of section 583.340. Moreover,
the ability of another party in a different, coordinated action to move successfully to
certify a class and to bring that action to trial more expeditiously than plaintiff did here
may have been the result of any number of factors not before us, such as less complex
pleadings, less discovery, fewer discovery disputes, or fewer defendants. What
transpired in a different action, even if coordinated, has no bearing on the application of
sections 583.310 and 583.360 to this action. As shown here, trials of coordinated actions
may occur separately. (Rule 3.541(b)(2).)

Respondents finally contend that if plaintiff was dissatisfied with the trial court’s
active management of her action, she was under a duty to challenge the status quo or alert
the trial court to the potential running of the five-year period. But if the periods
discussed above are excluded from the five-year period under subdivision (b) of section
583.340, as they should be, there was no impending running of the five-year period about

which plaintiff should have alerted the trial court.

3. Impossible, impracticable, or futile under section 583.340,
subdivision (c) ‘

The plaintiff has the burden of proving that it was impossible, impracticable, or
futile to bring an action to trial within the five-year period in sections 583.310 and
583.360. (T'amburina v. Combined Ins. Co. of America (2007) 147 Cal.App.4th 323,
329.) The impossibility, impracticability, and futility exceptions to the five-year
dismissal statute “must be interpreted liberally, consistent with the policy favoring trial
on the merits.” (Baccus v. Superior Court (1989) 207 Cal.App.3d 1526, 1532.) “[T}he
critical factor in applying these exceptions is whether the plaintiff exercised reasonable
diligence in prosecuting her case. Thus, the five-year dismissal statute may not be
applied if plaintiff is unable to bring her suit to trial due to causes beyond her control, nor
should it penalize conduct that is entirely reasonable.” (Taylor v. Hayes (1988) 199
Cal.App.3d 1407, 1410; Sanchez v. City of Los Angeles (2003) 109 Cal. App.4th 1262,
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1273 [“For the tolling provision of section 583.340 to apply, there must be ‘a period of
impossibility, impracticability or futility, over which plaintiff had no control . . . .>].)

“The determination whether it was ‘impossible, impracticable, or futile’ to bring a
case to trial within a given time period is generally fact specific, depending on the
obstacles faced by the plaintiff in prosecuting the action and the plaintiff’s exercise of
reasonable diligence in overcoming those obstacles. [Citation.]” (Howard v. Thrifty
Drug & Discount Stores (1995) 10 Cal.4th 424, 438.) An action is not tolled for delays
that a plaintiff, with reasonable diligence, might have avoided. (Lauriton v. Carnation
Co. (1989) 215 Cal.App.3d 161, 165.) In Lauriton v. Carnation Co., the plaintiff claimed
that it was impossible, impracticable, or futile for him to prosecute his action during his
bankruptcy. (Zbid.) The Court of Appeal rejected the plaintiff’s tolling claim because the
plaintiff could have sought relief from the bankruptcy court to prosecute his action.
(Ibid.) Because the plaintiff failed to use every reasonable effort to bring his action to
trial, the Court of Appeal held, the plaintiff did not exercise reasonable diligence in
prosecuting his case. (/bid.)

Plaintiff contends that the trial court erred in failing to exclude, under section

583.340, subdivision (c), three periods from the five-year period within which plaintiff

12
was to bring her action to trial.  Plaintiff contends that the trial court should have
excluded the 76-day period from March 9, 2000, to May 24, 2000, the 88-day period
from May 6, 2004, to August 2, 2004, and the 298-day period (during which ECX and

CSB Partnership were in default)13 from January 15, 2004, to November 8, 2004. In

12
As set forth above, we review for an abuse of discretion a grant of dismissal for

failure to prosecute an action. (Sagi Plumbing v. Chartered Construction Corp., supra,
123 Cal.App.4th at p. 447.)

Plaintiff also contends that, under subdivision (c) of section 583.340, the trial
court should have excluded from the five-year period periods during which the trial court
entered the partial stays discussed above. Because we hold that the trial court should
have excluded such periods under subdivision (b) of section 583.340, we do not reach
plaintiff’s alternative argument that such periods also should have been excluded under
subdivision (c).
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contrast to the periods plaintiff contends should have been excluded under 583.340,
subdivision (b), these periods are not periods during which a stay was imposed. Instead,
they are periods during which plaintiff contends she could not prosecute her action due to
some cause beyond her control that made it “impossible, impracticable, or futile” to bring

her action to trial. (§ 583.340, subd. (c).)

a. March 9, 2000, to May 24, 2000—76 days

On March 9, 11, and 24, 2000, plaintiff served demands for inspection of
documents, special and form interrogatories, and requests for admissions on defendants
not parties to this appeal. Thereafter, plaintiff filed 10 motions to compel responses to
her discovery. On May 24, 2000, the trial court imposed a discovery stay and ruled that
eight of plaintiff’s 10 pending discovery motions were rendered “moot” by the stay. On
June 16, 2000, the trial court lifted the May 24, 2000, discovery stay and ruled that
plaintiff’s two remaining motions to compel were “moot” and ordered them vacated. On
July 12, 2000, the trial court, clarifying its prior order reopening discovery, ruled that,
except for certain identified interrogatories, all previously propounded discovery would
have to be re-served, and all discovery motions remained “moot” and vacated.

Discovery is an essential component of bringing an action to trial. Plaintiff
commenced her action on February 22, 2000, and first propounded discovery on March 9,
2000. Plaintiff could not have begun discovery any earlier and, thus, was reasonably
diligent in prosecuting her action. (Zaylor v. Hayes, supra, 199 Cal.App.3d at p. 1410.)
The trial court’s orders of May 24, 2000, and June 16, 2000, as clarified by the trial
court’s July 12, 2000, order, rendered nugatory plaintiff’s discovery activity during the
period from March 9, 2000, to May 24, 2000, i.e. prior to the stay. The trial court’s
actions were beyond plaintiff’s control (ibid.; Sanchez v. City of Los Angeles, supra, 109
Cal.App.4th at p. 1273), and the delay in discovery brought about by the trial court’s
orders was not a delay that plaintiff, with reasonable diligence, might have avoided

(Lauriton v. Carnation Co., supra, 215 Cal.App.3d at p. 165).
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Respondents acknowledge that the trial court’s orders voided plaintiff’s discovery
during the contested period, but argue that other litigation activity was conducted during
the period, including other discovery. Respondents point out that during the contested
period, ECX answered plaintiff’s interrogatories on April 13, 2000, CSB Partnership
responded to plaintiff’s first set of document requests on May 15, 2000, and CSB
Partnership produced responsive documents on May 18, 2000. The discovery to which
respondents refer was responded to prior to the trial court’s orders. That other litigation
activity, including certain discovery, was conducted during the period of March 9, 2000,
to May 24, 2000, does not change the fact that the trial court’s orders, in effect, rendered
all of plaintiff’s discovery—apart from discovery already completed at the time of the
trial court’s orders—inoperative. The trial court’s action eliminated what was done
during an earlier period; obviously it was impossible for plaintiff to conduct discovery
during a period that had already passed.

Citing Gentry v. Nielsen (1981) 123 Cal.App.3d 27, 35-36 and Tejada v. Blas
(1987) 196 Cal.App.3d 1335, 1340-1341, respondents argue that the five-year period for
bringing an action to trial is not extended for discovery disputes. Although plaintiff’s
motions to compel responses to discovery were filed during the period in question and
ordered vacated by the trial court, the basis for plaintiff’s contention that the period from
March 9, 2000, to May 24, 2000, should have been excluded from the five-year period is
not that a discovery dispute prevented her from conducting the discovery during that
period; rather it is that the trial court’s orders, in effect, nullified her discovery.

Because plaintiff acted with reasonable diligence and could not have avoided the
delay in discovery, plaintiff met her burden her of proving that it was impossible,
impracticable, or futile with respect to the discovery at issue during the 76 days from
March 9, 2000, to May 24, 2000. (Tamburina v. Combined Ins. Co. of America, supra,
147 Cal.App.4th at p. 329.) Accordingly, the trial court should have excluded that period

from the five-year period within which plaintiff was to bring her action to trial.
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b. May 6, 2004, to August 2, 2004—88 days

On May 6, 2004, Judge McCoy was designated as the judge for coordination
proceedings. In support of plaintiff’s opposition to respondent’s motion to dismiss the
fifth amended complaint, plaintiff’s counsel submitted a supplemental declaration in
which he declared that he contacted the trial court on May 27, 2004, following Judge
McCoy’s appointment to inquire about resetting for hearing discovery motions that had
been filed but not yet been heard. Plaintiff’s counsel was told that the trial court was
awaiting the transfer of court files for the various actions and could not do anything until
it had the files.

Plaintiff’s counsel declares that on June 23, 2004, he called the trial court to
determine if the file for plaintiff’s action had been received. Plaintiff’s counsel was told
that the file had not yet arrived. Plaintiff’s counsel intended to “follow-up” with the trial
court but did not do so after receiving a copy of a letter dated July 28, 2004, (from
counsel for a plaintiff in a coordinated action not a party to this appeal) to the trial court
that noted that the preferred time for holding a preliminary trial conference after Judge
McCoy’s designation had passed (citing former rule 1541(a)) and requested that Judge
McCoy set a hearing for a pending motion for preliminary injunction. On August 2,
2004, Judge McCoy issued the initial status conference order that stayed plaintiff’s action
pending further order of the court. Plaintiff’s counsel declares that based on his
conversations with the trial court, he understood that the actions coordinated before Judge
McCoy were in abeyance pending transfer of the files.

We agree with plaintiff that the trial court held her action in abeyance pending
receipt of her court file and the court files of the other coordinated actions. Plaintiff was
reasonably diligent in prosecuting her action during this period, contacting the trial court
on May 27, 2004, to schedule a hearing of discovery motions and contacting the trial
court again on June 23, 2004, to determine if the trial court had received her court file.
(Taylor v. Hayes, supra, 199 Cal.App.3d at p. 1410.) Plaintiff’s inability to proceed with
her discovery motions during this time was beyond her control (ibid.; Sanchez v. City of

Los Angeles, supra, 109 Cal.App.4th at p. 1273), and the delay in discovery brought
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about by the absence of her court file was not a delay that plaintiff, with reasonable
diligence, might have avoided (Lauriton v. Carnation Co., supra, 215 Cal.App.3d at p.
165).

We disagree with plaintiff, however, as to the period during which the abeyance in
her action tolls the five-year period. “The text of section 583.340 impels the view that
there must be a causal connection between the circumstance upon which plaintiff relies
and the failure to satisfy the five-year requirement. Bringing the action to trial must be
impossible, impracticable, or futile for the reason proffered.” (Sierra Nevada Memorial-
Miners Hospital, Inc. v. Superior Court (1990) 217 Cal.App.3d 464, 473 [addressing a
claim of tolling under subdivision (c) of section 583.340]; see also Sanchez v. City of Los
Angeles, supra, 109 Cal.App.4th at pp. 1271-1272.) Because plaintiff’s counsel was
unaware until May 27, 2004, that the trial court would take no action with respect to
plaintiff’s case because it did not have plaintiff’s court file, there was no causal
connection between the abeyance in her action from May 6, 2004, to May 27, 2004, and
plaintiff’s failure to bring her action to trial within five years.

Because plaintiff acted with reasonable diligence and could not have avoided the
abeyance in her action during the period from May 27, 2004, to August 2, 2004, plaintiff
met her burden her of proving that it was impossible, impracticable, or futile to bring the
discovery motions at issue during this period. (Tamburina v. Combined Ins. Co. of
America, supra, 147 Cal.App.4th at p. 329.) Accordingly, the trial court should have
excluded the 67-day period from May 27, 2004, to August 2, 2004, from the five-year

period within which plaintiff was to bring her action to trial.

c. January 15, 2004, to November 8, 2004—298 days
Plaintiff obtained entry of ECX’s default on January 15, 2004, and CSB
Partnership’s default on January 23, 2004. On November 8, 2004, the trial court set aside
the entry of both defaults. In support of her contention that the trial court should have
excluded the periods during which ECX and CSB Partnership were in default from the

five-year period within which she was to bring her action to trial, plaintiff relies on
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Howard v. Thrifty Drug & Discount Stores, supra, 10 Cal.4th 424. In Howard v. Thrifty
Drug & Discount Stores, the California Supreme Court stated that the exception to the
five-year period for impossibility, impracticability, or futility “almost invariably” applies
“when a default judgment has been entered in favor of the plaintiff, effectively bringing
the litigation to a standstill.” (/d. at p. 438.) The Supreme Court further stated, “In the
context of a default judgment, courts have held that a reasonable period of time between
the defendant’s default and the entry of the default judgment should also be excluded
from the calculation of the five-year period.” (/d. at pp. 438-439.)

Plaintiff’s reliance on Howard v. Thrifty Drug & Discount Stores, supra, 10
Cal.4th 424 is misplaced. In Howard v. Thrifty Drug & Discount Stores, the Supreme
Court discussed a situation in which a default judgment is entered and litigation is
thereby effectively brought to a standstill. (/d. at p. 438.) Here, plaintiff did not obtain a
default judgment against ECX or CSB Partnership; it only obtained entry of the defaults.
The Supreme Court in Howard v. Thrifty Drug & Discount Stores also stated that a
plaintiff must exercise reasonable diligence in overcoming obstacles. (/d. at p. 438; see
also Lauriton v. Carnation Co., supra, 15 Cal.App.3d at p. 165 [an action is not tolled for
delays that a plaintiff, with reasonable diligence, might have avoided].) Plaintiff took no
steps to obtain entry of default judgments and, thus, was not reasonably diligent in the
prosecution of her action. Plaintiff contends that she was prevented from obtaining
default judgments by the various stays the trial court imposed and by the abeyance in her
action which essentially covered the period from just after the entry of default against
CSB Partnership until the trial court set aside entry of the defaults. It remains, however,
that plaintiff could have sought relief from the trial court to obtain entry of default
judgments but chose not to do so. Because plaintiff failed to exercise reasonable
diligence to overcome the obstacles preventing entry of default judgments, the trial court
properly rejected plaintiff’s contention that the period during which ECX and CSB
Partnership were in default should have been excluded from the five-year period within
which plaintiff was to bring her action to trial. As we discuss, some of this period is

excluded for other reasons.
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C. Calculation of the Five-Year Period“

The trial court ruled that three periods of time for a total of 607 days should be
excluded from the five-year period within which plaintiff was to bring her action to trial.
These periods are the 495 days from June 13, 2002, to October 21, 2003; the 97 days
from January 30, 2004, to May 6, 2004; and the 15 days from August 2, 2004, to August

17, 2004.15 Respondents agree with the trial court that these three periods should be
excluded from the five-year period. The trial court added the additional 607 days to the
end of the five-year period that would have elapsed on February 22, 2005, had the five-
year period not been tolled for any period, and concluded that the five-year period
expired on October 23, 2006. Because plaintiff had not moved to specially set her action
for trial, and the trial did not commence within the five-year period as calculated by the
trial court, the trial court granted respondents’ motions to dismiss that were filed on
November 22, 2006.

In addition to the time periods the trial court excluded from the five-year period,
the trial court also should have excluded, the 76-day period from March 9, 2000, to May
24, 2000; the 23-day period from May 24, 2000, to June 16, 2000; the 43-day period from
December 3, 2003, to January 15, 2004; the 67-day period from May 27, 2004, to August

16
2, 2004; and the 708-day period from August 2, 2004, to July 11,2006. When added to

14
Respondents argue in connection with “futility and prejudice,” that even if the trial

court erred when it included some of the challenged time periods within the five-year
period within which plaintiff was to bring her action to trial, the five-year period ran. As
we explain in this part, in view of the time periods the trial court should have excluded
from the five-year period, sufficient time remained within which plaintiff could bring her
action to trial.

15
The trial court also entered a complete stay on January 25, 2007, the date of oral

argument on the motions to dismiss. Respondents do not contend that the period
following January 25, 2007, should be included within the five-year period.

16
The 708-day period from August 2, 2004, to July 11, 2006, must be reduced by the

15-day period—August 2, 2004, to August 17, 2004—that the trial court, in calculating
the 607-day exclusion period, excluded.
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the 607 days the trial court excluded from the five-year period, these additional periods

provide plaintiff sufficient time within which to bring her action to trial, and there was no

. . 17
need for plaintiff to request a trial date or to move to specially set her action for trial.

II.  Discretionary Dismissal Under Section 583.410, Subdivision (a)

Respondents contend that we should affirm the trial court’s dismissal of plaintiff’s
fifth amended complaint because discretionary dismissal would have been proper under
section 583.410, subdivision (a). We disagree.

Respondents did not raise dismissal under section 583.410, subdivision (a) in the
trial court and may not raise it for first time on appeal. (Gonzalez v. County of Los
Angeles (2004) 122 Cal.App.4th 1124, 1131-1132.) In Gonzalez v. County of Los
Angeles, the trial court dismissed the plaintiff’s action under sections 583.310 and
583.360 because the plaintiff failed to bring the action to trial within the five-year period.
(Id. at p. 1127.) On appeal, the defendants argued that if the trial court erred in
dismissing the plaintiff’s action under the mandatory provisions of the five-year statute,
the dismissal should nevertheless be affirmed under the discretionary provisions of
section 583.410 because the plaintiff had not diligently prosecuted her action. (/d. at p.
1131.) The Court of Appeal rejected the defendant’s argument, holding: “““[I]t is
fundamental that a reviewing court will ordinarily not consider claims made for the first
time on appeal which could have been but were not presented to the trial court.” “[W]e
ignore arguments, authority, and facts not presented and litigated in the trial court.
Generally, issues raised for the first time on appeal which were not litigated in the trial
court are waived. . ..”” (Newton v. Clemons (2003) 110 Cal.App.4th 1, 11 [1 Cal.Rptr.3d
90], fn. omitted.) ‘However, it is well settled that when the issue raises a pure question of

law, . . . we may consider the issue for the first time on appeal.” (Gilliland v. Medical

It would appear that in any future calculation of the five-year period, the time
between the November 22, 2006, filing of respondents’ motions to dismiss and the trial
court’s January 25, 2007, stay should be included in the five-year period.
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Board (2001) 89 Cal.App.4th 208, 219 [106 Cal.Rptr.2d 863].) [{] The question of
whether dismissal would be appropriate under the three-year statute is not one of pure
law. On the contrary, the trial court must exercise its discretion—based on several
factors—in ruling on such a motion, and we in turn review the trial court’s decision for
an abuse of discretion. (§ 583.410, subd. (a); Marra v. Mission Foods Corp. (1993) 19
Cal.App.4th 724, 727 [23 Cal.Rptr.2d 741].) Accordingly, a motion under the three-year

statute must be presented to the trial court in the first instance.”

III. Dismissal For Plaintiff’s Failure To Serve The CSB Defendants, Other Than

CSB Partnership, With The Summons And Complaint Within Three Years

Of The Commencement Of The Action As Required By Section 583.210

The CSB defendants, other than CSB Partnership, contend that we should affirm
the trial court’s dismissal of plaintiff’s fifth amended complaint under section 583.210
because plaintiff failed to serve them with the summons and complaint within three years
after plaintiff commenced her action. In their motion to dismiss, the relevant CSB
defendants moved to dismiss plaintiff’s fifth amended complaint on the ground that they
were not served with the summons and complaint within three years of the
commencement of the action as required by section 583.210. Plaintiff opposed the
motion on the ground that these CSB defendants were estopped from asserting the section
583.210 argument because counsel for CSB Partnership, CSB & Hinckley, and Chris &
Tad Enterprises had informed plaintiff’s counsel in April 2000, after plaintiff had named
Big O Tires, Inc., as a defendant, that CSB Partnership, CSB & Hinckley, LLC, and Chris
& Tad Enterprises, LLC and not Big O Tires were the proper defendants.

In dismissing plaintiff’s fifth amended complaint, the trial court did not make
factual findings with respect to the relevant CSB defendants® 583.210 argument or
plaintiff’s estoppel argument. The trial court did not rule on the section 583.210
argument in light of its ruling that plaintiff had not timely brought her action to trial
under sections 583.310 and 583.360. We remand this matter to the trial court for it to

make such findings and to rule on the section 583.210 and estoppel arguments. (See
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Tamburina v. Combined Ins. Co. of America, supra, 147 Cal.App.4th at p. 336 [with
respect to a determination of impossibility, impracticability, and futility under section
583.340, subdivision (c), the Court of Appeal remanded to the trial court to make factual
findings on whether the plaintiff had acted with reasonable diligence] citing Hocharian v.

Superior Court (1981) 28 Cal.3d 714, 721-723.)

DISPOSITION

The judgment is reversed, and the matter remanded to the trial court to rule on the
section 583.210 issues. Plaintiff is awarded her costs on appeal.

CERTIFIED FOR PARTIAL PUBLICATION

MOSK, J.

I concur:

ARMSTRONG, J.
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TURNER, P. J., Dissenting.

The issue in this case is simple: Is a coordinated complex action stayed or its
progress enjoined within the meaning of Code of Civil Procedure section 583.340,
subdivision (b)' because it is subject to now well established case management practices?
My answer is, “No.”

I respectfully disagree in two respects with the position of plaintiff, Dana Bruns.
First, I disagree with her argument that the Los Angeles Superior Court proceedings were
stayed except for a few days after the case was initially assigned to Judge Charles W.
McCoy. It was never stayed by Judge Carolyn B. Kuhl. Second, even if there were
something akin to a “partial stay,” this case was not stayed or enjoined as that language is
used in section 583.340, subdivision (b). Thus, I would affirm the dismissal pursuant to
section 583.310.

First, I respectfully disagree with the argument of plaintiff that any meaningful
stay of the action existed within the meaning of section 583.340, subdivision (b) after
Judge McCoy’s initial stay order. Without the benefit of the time the case was pending in
Los Angeles County, plaintiff’s section 583.340, subdivision (b) arguments have no
merit. Contrary to plaintiff’s assertion, once the coordinated case was assigned to Los
Angeles Superior Court in general and Judge McCoy in particulaf, the following
occurred. After Judge McCoy issued his “temporary stay” order, a status conference was
scheduled. On August 12, 2004, a joint status conference report was filed which
discussed all relevant litigation issues. On August 17, 2004, Judge McCoy held a status
conference and issued a minute order which does state the stay was lifted for the sole
purpose of serving unserved parties. However, on August 17, 2004, Judge McCoy also:

scheduled a preliminary injunction hearing date and issued a briefing schedule; selected

Code of Civil Procedure section 583.340, subdivision (b) states: “In computing
the time within which an action must be brought to trial pursuant to this article, tﬁere
shall be excluded the time during which any of the following conditions existed: [1] ...
(b) Prosecution or trial of the action was stayed or enjoined.” Unless otherwise
indicated, all future statutory references are to the Code of Civil Procedure.



October 22, 2004, as the time to hear motions to set aside defaults; selected October 22,
2004, as the date to hear motions for interim attorney fees; also set on that date a hearing
concerning lifting the stay to enforce existing judgments; and selected November 9, 2004,
as a date for a discovery conference.

Extensive papers were filed on the preliminary injunction issue. On October 4,
2004, at a time when plaintiff claims the action was stayed, Judge McCoy denied the
preliminary injunction request. On November 3, 2004, plaintiff’s counsel sent a letter to
the attorney for defendant, E-Commerce Exchange Inc., raising discovery issues. On
November 8, 2004, while plaintiff contends the present lawsuit was stayed, Judge McCoy
granted the motions of defendants, E-Commerce Exchange, Inc. and CSB Partnership, to
set aside their defaults. On November 9, 2004, Judge McCoy conducted a status
conference and the issue of discovery was discussed. For the conference before Judge
McCoy, plaintiff’s counsel identified 17 pending discovery motions. Judge McCoy set a
hearing of December 7, 2004 for plaintiff’s 17 discovery motions. Hearing on the motion
was later continued until February 4, 2005. Orders were also entered as to other
plaintiffs. On November 12, 2004, plaintiff’s counsel served a notice of hearing on the
discovery motions. A similar notice was served by plaintiff’s counsel on November 30,
2004.

Thereafter, effective January 3, 2005, notice was given that the coordinated action
was assigned to Judge Kuhl for all purposes including trial. On January 12, 2005,
plaintiff gave written notice of the reassignment. On February 1, 2005, plaintiffs, Joel
and David Amkraut, who had filed a separate complaint but were part of the coordinated
action, moved for class certification. On February 8, 2005, counsel for defendant, CSB
Partnership, James H. Casello, who filed an opposition on January 3, 2005, requested the
hearing on the 17 motions to compel be continued as he was unavailable on February 23,
2005. On February 23, 2005, the hearing on plaintiff’s 17 motions to compel was
continued until March 3, 2005, as requested by Mr. Casello.

On March 3, 2005, at a time when plaintiff asserts the action was stayed, Judge

Kuhl held her first status conference after the coordinated action was assigned to her for
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all purposes. Judge Kuhl ordered the parties to meet and confer concerning: a mediator;
liaison counsel; an expert witness for all plaintiffs; “residual discovery issues”; a possible
case management order; and a document preservation order. As to plaintiff’s case: the
17 motions to compel were granted; responses were ordered served within 30 days; the
sanctions motion was denied; and her attorney, Kevin M. Tripi, was ordered to prepare a
written order. All defendants and their officers, agents, and counsel, were ordered to
preserve all evidence relevant to the operative complaints including “fax broadcast
records.” Judge Kuhl made various orders as to other plaintiffs. Another status
conference was set for one week later on March 8, 2005. At no time during the March 3,
2005 hearing did Judge Kuhl say anything about any stay. On March 8, 2005, Judge
Kuhl: assigned liaison counsel; ordered all parties to “sign up with LexisNexis File and
Serve” as previously ordered by Judge McCoy; ordered all counsel, including plaintiff’s
attorney, Mr. Tripi, to provide service lists to all plaintiffs’ liaison counsel; ordered all
plaintiffs’ liaison counsel to file the service list with the clerk by April 4, 2005; stated she
would hold a mandatory settlement conference; ordered that any objections to her holding
a mandatory settlement conference be filed by April 11, 2005; ordered all plaintiffs to file
a proposed discovery plan by April 12, 2005; ordered defendants to file their proposed
discovery plans by April 12, 2005; designated a document repository; and directed
defendants to produce all applicable insurance policies which might insure the claims in
the complaints, including comprehensive general liability policies, to the document
depository by March 23, 2005. A further status conference was set for April 15, 2005.
At no time during the March 8, 2005 status conference did Judge Kuhl say anything
about any stay. On March 18, 2005, defendant, E-Commerce Exchange Inc., deposited
its insurance policy declarations page in the depository specified by Judge Kuhl. On
March 12, 2005, Judge Kuhl signed a five-page order granting plaintiff’s motions to
compel which were previously orally granted on March 3, 2005. On April 12, 2005, all
plaintiffs’ liaison counsel filed a discovery plan.

On April 15, 2005 a status conference was held which scheduled the time to object

to the proposed discovery order. An order to show cause re sanctions was issued because



of non-compliance with Judge Kuhl’s March 3, 2005 orders. The order to show cause
was directed at defendant, FAX.com, for allegedly failing to deposit papers with the
document depository. At no time during the April 15, 2005 hearing did Judge Kuhl say
anything about any stay. On April 20, 2005, Judge Kuhl issued a comprehensive 21-page
discovery order. Among the aspects of Judge Kuhl’s discovery order were the following
requirements: all plaintiffs’ liaison counsel was to serve a list of defendants’ advertisers
who were to be deposed; the list was to include a proposed schedule for the depositions;
each individual plaintiff’s attorney was to advise all plaintiffs’ liaison counsel by May 3,
2005, in writing as to what advertisers he or she desired to depose; after consideratioh of
all plaintiffs’ liaison counsel’s report, a schedule of the depositions would be set at the
next status conference; all plaintiffs’ liaison counsel was ordered to serve subpoenas,
including letters rogatory or commissions in order to secure facsimile transmission
database information; discovery produced in plaintiff’s case be made available to any
other party upon request; copies of documents and tangible things produced in plaintiff’s
case were ordered deposited with the document depository within 20 days; and all
counsel could review the documents produced in this case. Judge Kuhl’s April 20, 2005
discovery order noted that additional use of discovery devices may be appropriate. In
addition, Judge Kuhl: ruled that the only permissible objections to court ordered
discovery were lawyer-client and work product privileges; ordered privilege logs be
served June 27, 2005; ordered that discovery close by September 15, 2005; and allowed
all plaintiffs’ liaison counsel to modify a due date for discovery in writing. Judge Kuhl’s
discovery order concluded: “This is an order of the Court. Non-compliance by any party
will be enforced by the issuance of an Order to Show cause why sanctions should not be
imposed, and the potential imposition of sanctions for [non-compliance].” On April 28,
2005, defendant, E-Commerce Exchange, Inc., deposited its entire insurance policy in the
depository. Also, on April 28, 2005 Mr. Tripi wrote Mr. Casello regarding outstanding
disclosure obligations.

On May 3, 2005, Mr. Tripi wrote Judge Kuhl and requested that an order to show

cause be issued concerning several defendants who are not parties to this appeal. Mr.
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Tripi explained these defendants had not complied with Judge Kuhl’s March 12, 2005
order in certain respects. Mr. Tripi reminded Judge Kuhl of her March 12, 2005
discovery order. On May 9, 2005, Judge Kuhl issued orders concerning a privilege log.
On May 11, 2005, all plaintiffs’ liaison counsel filed a proposed deposition schedule and
order concerning documents in the possession of FAX.com. On May 13, 2005, Mr. Tripi
again complained to Mr. Casello about unresolved discovery obligations. On May 17,
2005, Judge Kuhl ordered documents in the possession of FAX.com placed in the
document depository.

On May 18, 2005, Judge Kuhl issued a 10-page deposition schedule for
advertisers. Judge Kuhl ordered 29 depositions take place. Thirteen of the depositions
were to occur at Mr. Tripi’s office. Judge Kuhl’s May 18, 2005 order contains four and
one-half pages of instructions and definitions directed at the deponents. On May 27,
2005, counsel for defendant, E-Commerce Exchange, Inc., filed a notice his client could
not comply with Judge Kuhl’s order to file verified interrogatory answers and production
responses. On May 28, 2005, all plaintiffs’ liaison counsel served a copy of Judge Kuhl’s
May 18, 2005 order. On May 31, 2005, Mr. Casello sought additional time to comply
with Judge Kuhl’s May 17, 2005 disclosure order. The request was made in connection
with plaintiff’s case. At a June 13, 2005 status conference, Judge Kuhl was advised there
had been limited compliance with her discovery orders. At no time during the June 13,
2005 status conference did Judge Kuhl say anything about any stay. On June 14, 2005, a
privilege log was filed by Mr. Casello on behalf of defendant, FAX.com. On July 19,
2005, Mr. Tripi wrote to counsel for defendant, E-Commerce Exchange, Inc., explaining
that it was in violation of Judge Kuhl’s discovery orders. On July 21, 2005, a status
conference was held. Orders were issued concerning depositing documents in the
document depository and a potential settiement. At no time during the July 21, 2005
status conference did Judge Kuhl say anything about any stay. On July 22 and 27, 2005,
Mr. Tripi wrote to Mr. Casello. Mr. Tripi complained that various defendants

represented by Mr. Casello remained in violation of Judge Kuhl’s discovery orders.



On August 2, 2005, counsel for defendant, CSB Partnership, served a notice of
deposit of telephone records maintained by FAX.com. On August 2, 2005, defendant, E-
Commerce, Inc., served document demand responses. On August 10, 2005, plaintiff’s
counsel served a notice of 12 depositions. Two of the depositions were to involve
employees of defendants, CSB Partnership and E-Commerce Exchange, Inc., who were
most knowledgeable about the matters set forth in Judge Kuhl’s May 18, 2005 order to
testify pursuant to section 2025.230.2

On August 25, 2005, counsel for defendant, E-Commerce Exchange, Inc., Paul T.
McBride, wrote Mr. Tripi and requested the scheduled deposition date be changed. Mr.
McBride explained: “We will produce a ‘person most knowledgeable,” but you must
understand that any person we can produce will have, in fact, very little knowledge of the
subjects outlined in the Court’s June 13, 2005, Order Setting Deposition Schedule for
Defendant Advertisers.”  Also, on August 25, 2005, Mr. Casello gave notice that due to
scheduling conflicts, he could not attend the scheduled depositions. Mr. Casello
confirmed the scheduling conflicts in a letter to Mr. Tripi.

On August 26, 2005, a status conference was held. Judge Kuhl ordered defendant,
E-Commerce Exchange Inc., to provide plaintiff’s counsel with original discovery
verifications by September 2, 2005. Other orders were made as to litigants who are not
parties to this appeal. The discovery cut-off date was extended to November 1, 2005, and
another status conference was set for September 22, 2005. At no time during the August
. 26, 2005 status conference did Judge Kuhl say anything about any stay. On August 30,
2005, Mr. Tripi and Mr. McBride, on behalf of defendant, E-Commerce Exchange, Inc.,
agreed to cancel the scheduled “person most knowledgeable” deposition. On August 31,

2005, Mr. Tripi sent a “meet and confer” letter to Mr. Casello. On September 1, 2005,

2
Section 2025.230 states: “If the deponent named is not a natural person, the

deposition notice shall describe with reasonable particularity the matters on which
examination is requested. In that event, the deponent shall designate and produce at the
deposition those of its officers, directors, managing agents, employees, or agents who are
most qualified to testify on its behalf as to those matters to the extent of any information
known or reasonably available to the deponent.”
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defendant, E-Commerce Enterprise, Inc., served interrogatory answers. On September
30, 2005, Mr. Tripi again wrote Mr. Casello about violations of Judge Kuhl’s discovery
orders. On October 25, 2005, during a status conference, Judge Kuhl extended the
discovery cut-off date until February 1, 2006. At no time during the October 25, 2005
status conference did Judge Kuhl say anything about any stay.

On November 10, 2005, at a status conference, Judge Kuhl issued an order
certifying the class in the complaint filed by the Amkrauts. At no time during the
November 10, 2005 status conference did Judge Kuhl say anything about any stay. As
noted, the Amkrauts filed their original class certification motion on February 1, 2005.
The hearing had been continued to allow further investigation. At the September 22,
2005 hearing on the class certification motion, the Amkrauts’ counsel proposed a class
and subclass definition which was certified by Judge Kuhl. Judge Kuhl’s order refers to
settlement which was disapproved on August 23, 2005.

On December 8, 2005, plaintiff moved for a deemed admitted order against
various defendants and monetary sanctions. The next day, December 9, and again on
December 21, 2005, Mr. Tripi wrote Mr. Casello about noncompliance with Judge Kuhl’s
orders. At the January 4, 2006 status conference, hearing on plaintiff’s deemed admitted
motion was continued until January 24. Nothing in the minute order for the January 4,
2006 status conference indicates that the issue of a stay was raised by Judge Kuhl or any
party. On January 24, 2006, plaintiff filed a motion for leave to file a fifth amended
complaint and for issuance of contempt orders against Mr. Casello and certain of his

~clients. At the February 15, 2006 status conference, plaintiff’s January 24, 2006
unopposed motion for leave to file a fifth amended complaint was granted.

On January 24, 2006, a hearing was held on plaintiff’s motion to deem matters
admitted. On January 30, 2006, a status conference was held. At no time during the
January 30, 2006 status conference did Judge Kuhl say anything about any stay of any
proceedings. On February 10, 2006, plaintiff filed her fifth amended complaint which
sought damages and injunctive relief for violations of the Telephone Consumer

Protection Act, unfair competition, and negligence. On February 15, 2006, Judge Kuhl
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filed a written order granting plaintiff’s deemed admitted and monetary sanctions
motions. At no time during the February 15, 2006 status conference did Judge Kuhl say
anything about any stay. On March 24, 2006, plaintiff’s request that an order to show
cause issue as to why Mr. Casello and his client should not be held in contempt was
granted. On April 2, 2006, plaintiff sought terminating and monetary sanctions against
various defendants. On April 28, 2006, plaintiff’s terminating sanctions motion was
granted in part and denied in part. Monetary sanctions were imposed. At the April 28,
2006 status conference Judge Kuhl stated she intended to handle each case individually
rather than collectively. Mr. Tripi stated he would begin to prepare class certification
motions. At no time during the April 28, 2006, status conference did Judge Kuhl say
anything about any stay.

On June 15, 2006, plaintiff amended the fifth amended complaint pursuant to
section 474 to add seven fictitiously named defendants, Mark Nichols, CSB & Perez,
LLC, CSB & Hinckley, LLC, CSB & McCray, LLC, CSB & Ellison, LLC, CSB &
Humbach, LLC, and Chris and Tad Enterprises. On July 11, 2006, plaintiff’s motion to
compel interrogatory answers was granted and a further status conference was set for
September 19, 2006. At no time during the July 11, 2006 status conference did Judge
Kuhl say anything about any stay. On July 12, 2006, counsel for the “CSB related
parties” agreed to accept service of the summons and fifth amended complaint. On
September 19, 2006, a status conference was held and Mr. Tripi related that he had
served new defendants. At no time during the September, 19, 2006 status conference did
Judge Kuhl say anything about any stay. On October 6, 2006, an uncontested trial was
conducted on the Amkrauts’ complaint as to defendant, FAX.com, which is not a party to
this appeal.

In my view, after Judge McCoy’s initial order—nothing has been stayed. The
foregoing is a litany of: numerous status conferences and orders; discovery disputes and
orders including the issuance of terminating and monetary sanctions; depositions; an
uncontested trial; class certification litigation; a class certification order as to two other

plaintiffs; orders setting aside defaults; and the filing of amendments to complaints and



answers thereto. Judge Kuhl never issued an order preventing any plaintiff from seeking
class certification or a trial. As will be noted, at the status conferences any party could
have raised any issue it wanted. With respect, plaintiff’s “stay” or “enjoined” analysis
confuses an action that cannot proceed materially with the case management process. Ifa
case is being managed, that is not the same under these circumstances as it being stayed
or its progress being enjoined. Judge Kuhl did not stay or enjoin the action; she managed
it.

Second, if one assumes there was a partial stay of the action, I would affirm in any
event because: section 583.340, subdivision (b) does not utilize the words “partial stay”;
the Legislature has expressly prohibited judges from modifying the express language in
section 583.340, subdivision (b); the Law Revision Commission comment to section
583.340, subdivision (b) cites to a single decision which involves a stay as to all causes of
action, parties, and issues; and plaintiff failed to comply with her obligation to make a
motion to set the case for trial. »

A partial stay is insufficient to toll the five-year rule. Section 583.340, subdivision
(b) does not state that a partial stay of the action is excluded from the computation of the
five-year period to bring the matter to trial. Section 583.360, subdivision (b) explicitly
prohibits a court from modifying the language in section 583.340, subdivision (b) in any
manner. Section 583.360, subdivision (b) states with clarity, “The requirements of this
article are mandatory and are not subject to extension, excuse, or exception except as
expressly provided by statute.” Plainly stated, plaintiff is asking us to insert the word
“partially” before the words “stayed” or “enjoined” in section 583.340, subdivision (b).
Section 583.360, subdivision (b) prohibits us from doing that.

Moreover, the Legislature has indicated its intention that the stay language in
section 583.340, subdivision (b) only involves a complete, as distinguished from a partial,
stay. The Law Revision Commission Comment to section 583.340, subdivision (b)
states: “Subdivision (b) codifies existing case law. See e.g., Marcus v. Superior Court
[(1977)] 75 Cal.App.3d 204, [212-213].” (Cal. Law Revision Com. com., 16 West’s
Ann. Code Civ. Proc., 2009 Cumulative Pocket Part foll. § 583.340.) The cited case,
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Marcus v. Superior Court, supra, 75 Cal.App.3d at page 209 involves a stay as to all
causes of action, parties, and issues. And in Marcus, the Court of Appeal held that while
the complete stay was in effect, it would be impossible and impracticable to bring the
matter to trial thereby avoiding the effect of the section 583.310 five-year rule. (Id. at pp.
212-213.) Thus, a partial stay of the type purportedly involved here is insufficient to toll
the five-year rule because: the language of section 583.340, subdivision (b) does not use
the term “partial stay”; section 583.360, subdivision.(b) does not permit any modification
to the language in section 583.340, subdivision (b); and any ambiguity in that regard is
resolved by the Law Revision Commission comment which cites to the Marcus decision
which involves a stay as to all causes of action, parties, and issues.

Given the language in section 583.340, subdivision (b), section 583.360,
subdivision (b), and the Law Revision Commission comment, the important preference
for trials on the merits, upon which plaintiff rests much of her analysis, changes little.
Section 583.310 et seq. involves competing interests and obligations: the preference for
trial on the merits over dismissal for failure to prosecute (§ 583.310; De Santiago v. D &
G Plumbing, Inc. (2007) 155 Cal.App.4th 365, 370-371); the duty of the plaintiff ‘““at
every stage of the proceedings’” to use due diligence to expedite final determination of
the case (Crown Coach Corp. v. Superior Court (1972) 8 Cal.3d 540, 548, overruled on
other grounds in Hocharian v. Superior Court (1981) 28 Cal.3d 714, 722, fn. 5); and
encouraging the expeditious disposition of litigation, providing defendants the repose to
which the law entitles them, and freeing the court’s resources for the efficient
adjudication of other claims. (Hughes v. Kimble (1992) 5 Cal.App.4th 59, 69-70; Ippolito
v. Municipal Court (1977) 67 Cal.App.3d 682, 687, disapproved on another point in
Hocharian v. Superior Court, supra, 28 Cal.3d at p. 722, fn. 5.) These cross-purposes are
such that applying them to this case is of little efficient pedagogical value—section
583.340, subdivision (b), section 583.360, subdivision (b), and the Law Revision
Commission comment say what they say and they say nothing of a partial stay.

Finally, our Supreme Court has held that the plaintiff has a duty to bring the
approach of the five-year time limit to the attention of the trial judge. (Howard v. Thrifty
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Drug & Discount Stores (1995) 10 Cal.4th 424, 434 [after judicial arbitration, plaintiff
had the duty to move to specially set the case for trial]; see Weil and Brown, Cal. Practice
Guide: Civil Procedure Before Trial (The Rutter Group 2008) § 11:202.28, p. 11-76 (rev.
#1,2007).) It bears emphasis that this is a matter subject to the case management
process. The court rules allow a plaintiff the opportunity to move to set a case for trial or
to modify a prior case management order which did not set a trial date. As a coordinated
action, the bench officer to whom the case was assigned by the Chief Justice possessed
all the powers of a superior court judge. (Cal. Rules of Court, rule® 3.540(b)
[“Immediately on assignment, the coordination trial judge may exercise all the powers
over each coordinated action that are available to a judge of the court in which that action
is pending”]; Bank of America v. Superior Court (1988) 200 Cal.App.3d 1000, 1009.)
The powers of a superior court judge include setting a case for trial as part of the case
management process. In a class action, rule 3.762(b)* permits a party to notice a case
conference in a class action where the issue of a trial date can be raised. Only 20 days
notice must be given. (Rule 3.762(d).) Here, plaintiff never made a request for a case
conference where any problems pertinent to section 583.310 could have been obviated. It
was plaintiff’s duty to do so. Therefore, Judge Kuhl was warranted in dismissing the

casc.

TURNER, P. J.

Future references to a rule are to the California Rules of Court.

Rule 3.762(a) and (b) state: “(a) Purpose []] One or more conferences between
the court and counsel for the parties may be held to discuss class issues, conduct and
scheduling of discovery, scheduling of hearings, and other matters. No evidence may be
presented at the conference, but counsel must be fully prepared to discuss class issues and
must possess authority to enter into stipulations. [9] (g) otice by the parties [1] '
Notice of the conference may be given by any party. If notice is given l})?y a named
plaintiff, notice must be served on all named parties to the action. If notice is given by a
defendant, notice must be served only on the parties who have appeared. []] Within 10
calendar days after receipt of the notice, the Ii)aintiff must serve a copy on each named
party who has not appeared in the action and must file a declaration of service. If the
plaintiff is unable to serve any party, the plaintiff must file a declaration stating the
reasons for failure of service.”
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