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INTHE
SUPREME CoUrRT OF CALIFORNIA

SEFFREY TVERBERG and CATHERINE TVERBERG,
Floantiffs and Appellanis,

FILLNER CONSTRUCTION, INC,,

Defendant and Respondent,

REPLY BRIEF ON THE MERITS

INTRODUCTION

FPrivetie doctrine places a number of well-reasoned lmitations on
hirver lability for innuwies arsing during the performance of
contractorg’ work., 1o essence, these Hmitations generally permit
hivers to delegate hazardous work to contractors without the need
Lo supervise the contraciors’ sehivities to assure the safety of those
performing the work.

Plaintiffs cordend, howevey, that Privefie’s Limitaiions on
hiver Hakality apply soledy to cladms by contractors’ emplovess, notto
claims by selfomploved contravtiors. Avcording to plaintiffs, a hirer

hasg ap affivmative dudy to assure that a zelfemploved contractor



periorms hig work in a safe manner and i@ not injured as g result of
work-related actividies—oven though a hiver generally owes neduty
of care under Frivette to contractors” emplovess.

Plaintiffe provide no logienl explanaiion why @ hirey owes 5
bhroad duty of carve to selfomploved contractors despite FPriveite's
limitations on the scope of a hiver’s duty of care to contractors’
ciplovees, The rationale offered by plaintiffs is that the Privette
doctrine is based primarily on the svailability of workers
compensation: thal celatively few selfemploved confractors
purchase workers compensation policies to cover thelr work-related
injuries; and that FPrivetie thervefore should nol apply to self-
smploved contractors,

Contrary to plaintiffy’ proffered rationale, hivers arve entitled
to assume that self-emploved contractors, who are charged with
knowledge of the hazards inherent o thewr scoupation, will insure
against those harards by purchasing etther workers' compensation
or some form of Insurance coversge providing benefits eguivalent oy
superior to thess provided wder a workers’ compensation policy.
Mo hirer-—whether g homeowner, small business owner, or general
contractor—should be penalized for the wnilateral decision of @ seli-

{ampiayesﬁ contractor to undertake inherently dangerous work

Dienwving hirvers the right to inveke Privetie against clabms by
seif-emploved contractors also undercouts numerous other policies
supporting the Privedte doctrine, Plaintifls attempt to brush aside

these policies in theilr answer brief, but, when given the weight to



which they ave entitled, these polivies fully support extension of

Privetie to clatras by selfemploved coniraciora,
LEGAL ARGUMENT

i THE POLICIES UNDERLYING THE PRIVETTE
DOCTRINE APPLY TO CLAIME BY SELF-EMPLOYED
COMNTRAUTORS,

A, Privefie imposes reasonable rules designed to Hmit

hiver Hability.

Vinder the Privetie doctrine, hirvers are generally not hable for
porveonal injuries sustained by those performing services on behalf
of the hirer. (See generally Priveite v, Superiny Court {1983} 5
Cal.dth 689, 688-702 (Privetie) [conbractor’'s emplovess may not
recover from hiver on peculiar visk theoryl, Hooker v Department of
Transporigtion (2002 37 Caldih 198, 206.209 (Hooker) [Privelte
doctrine extended to retained conteol theary of Hability]; Michae! v,
Denheste Transportation, Inc, (20083 187 UslApp 4th 1082, 1091-
1084 {Privette doctrine extended to @aif@mpio};éﬁi cantractorsl.}
Instend, 5 hirer may be held Hable for injuries to those who perform
contract work only in exceptional dreumestances, such as where the
hiver has fatled to warn of & concealed dangerous eondition or has
affirmatively contributed in some other manner o the plaintiffs

ugury, (Mee Opening Brief on the Merits (OBOM)Y 9-10)



Privetts's Hmitations on hirer Hability ave based inpart onthe
availability of workers’ compensation for work-related injuries and
the hiver's de facto payment of 2 prorata portion of the premivm for
workers’ compensation {(or alternative coverage) for those who
perform the contrad work, The docirine is also based on nuunersus
other egually compelling considerations, tneluding () the anomaly of
helding hirers vicariously liable for injuries caused by parties from
whom the hirer may not be able to recover; (1) the unwarranied
windfall that gured workers would obtain if they could pursue »
tort elairn in addition to obinining workery compenaation; (1} the
public policy in favor of encouraging property owners fo retain
cantractors, who have the expertise to perform hazardous work ing
safe manner; and (v the vight of hirers to delegate havardous work
b contractors, with the veasonable expectation that they (the
hirers) will generally not incur lisbility for injuries sustained by
those periorming the work, {8Bee GBOM 11-158)

In part B below, we will demonstrate that, plaintiffy
contentions to the contrary notwithstanding, the same policies that
Hmit hirver habiliby to contractors emplovees hikewise Hmit hiver
fiability to selfemploved coniractors. Belfore szamining in detail
the policies underdying Privetie, however, it bears emphasis that
even where the Priveite doctrine is applicable, it does noid create
complete immunity for all work-velated injuries. Thusg, just as the
FPrivetie doctrine will not preclude an injured contractor’s emploves
from renovering from a hiver who coneeals a dangerous condition or

atfirmatively contributes in some manner to the employes’s injury,



iowill likewise nol prechude selfemploved contractors from
ppeovering 0 the same extent,

The issue in this case s whether a hirver sued by a self-
smploved contractor is entitled Lo the some reasonable Bmitations
on babilily dmposed when the hirer is sued by an ingured
contractor's employves-—no more and no less. Based on the polivy
veasons discussed in the Privetfs Line of caxes, there 18 no reason (o
confer greater vights on ingured self-emploved contractors than on

injured contractors employvees,

B, The policy considerations underlying Privetie apply to

elaims by self-emploved contractors.

1. Self-emploved  comiractors arve efigible for
workers' compesasation, even if they eleet o
purchase some other form of coverage or none at
all,

(e of the primary reasons Privetie should apply to self
smployed contraciors I that contracinrs, ke their emplovees, are
eligible to purchase workers compensation benefits, either from
private insurers or the 8tate Compensation Insurance Fund (8CITEF.
{See OROM 26-300

Inthe Court of Appeal, plaintiffs vigorously argued that self-
employed contractors are ineligible to obtain workers’ compensation
coverage and Privetie therefore has no application to dlaims against
hivers by selfemployed contractora. (E.g., AOB 14} The Court of

Appen! accepted plaantifly’ argument, predicating its decizion that



FPrivetie should not apply to seifemyploved contraciors on the
agsumplion that selfemploved contracters arve inshigible for
workers' compensation eoverase. (Typed apn., 1, B

in thas Court, plaintifs have retreated from the argument
that  selfemploved  contrastors  are  incligible  for workers
compensation. (See ABOM 29, 31-32) Plaintiffs now argue a very
different position, albeil one that s eguslly  indefensible.
Specifically, plainiiffs have argued that because velatively fow solfs
emploved contractors elect to purchase workers compensation, the
Frivetle doctring showdd not apply to ony claims by self-employed
contractors. (ABOM 81.33)

it 1w indisputable that many self-emploved contractors may
alect o purchase some form of casualty insurance cther than
workers' compensation, such as medical and disability policies
providing henefits that are equivalent or superior to those of 2
workers  compsnsation policy. Plaintiffs have provided no
reasonable explanation, however, why the decision of some zelf-
emploved contractors to purchase a form of casualty nsurance othey
than workers compensation coverage {or the election by other
contractors to purchasge no nsuranees or inadeguaie insurancel is a
hasiz for denyving hirers the benefit of FPrivetids Umitations in
defending against claims by selfemploved contractors. As this
Court bas explained, hurers arve reasonably entitled to “anticipate
that the independent contractor will insure against the rigk” of
hazardous work. (State Compensation Ins. Fund v. Workers Comp.
Appeols Bd, (1888) 40 Cal.3d 5, 13 (Stade Compensation), emphsasis

added)



Given that hirers have no contrel over the decisian made by
seifrermnploved  contractors to purchase workerd compensation
mnmursnoe for their own benelil, the decision by some contractors io
purchase some form of inswranece other than workers compensation
should have nothing to do with the application of Privetts to selfs
smploved contractors, This conclusion i only reinforced by the now
undisputed fact that there is ne legal bnpediment to g contractor
procuring workers' compensation coverage prior to the injury,

Sumilarly, the election of some self-emploved contraciors to
forge insurance coverage altogether is not a basis to withheld
Privetie’s protections from hivers of %if»emp}&yed cantractors, A
contractor’'s unveasonable dedsion to procure no insurance {or
madequate inswrance} conflicis with the hiver’s regsonalie
asssumption thai the contractor will procure such coverage.

Plaantiffs advance a number of other contentions in support of
thetr argument that Provetiy has no application abaent workeres’
compenaation coverage for the injured worker, but none has any
merit:

i Plaintiffs contend that hivers should be denisd Privette’s
proteciions in actions by selfemploved contractors because of the
“fundamental differences between workers' compensation insurance
and private medical snd dissbility pdicies” that many self-emploved
contractors may choose in Heu of workers' compensation policies,
(ABOM 373 There are po such fundamental differences. Like
workers” compensation benefits, policy benefits wnder a medical or

disability policy (first-party policies) are available to the beneficiary

o}



without the need fo prove any third party’s lability, (Bes OBOM
30y

Bven pasuming there were any material distinetions between
workers compensation coverage and Drst-party medieal and
dizahility coverage, the extent of s hiver’s Hability should have
nothing to do with whether or not a contravtor has elected to
purchase workers' compensalion coverage. It is the contracior, not
homeowners or other hivers, who bears primary responsibility for
asseszing the risks inherent in his work and procuring coversge
that reflects the nature and degres of that risk, (8Bee Torres w
Feardoen (1892 3 Cal.App.dth 881, 840 (Torres) [“the contrantor
better understands the aatvre of the workl] . .. is hetier able tu
recognize visks peculiar o4, and “is alen able to lnsure against the
risk and cost of injury as an expense of his own business™].)

While many homeowners and other hirers will themeslves no
doubt have seme form of coverage for catastraphic work-related
aceidents, many hivers lack the sophistication and resources
sufficlent o obdain adequale coverage for such accidents,
Accordingly, Torres properly requires contractors to recognize and
insure againgt the risks mnhersnt in their work and the Privetie
doctrine, consistent with the well-reasoned rationale underlyving
Torres, lunits harer Hability to both contractors” employess and self
ecraploved contractars.

2. Plaineiffs contend that Priveite applies only “when »
worker is aotuoily covered by” appropriste nsurance coverage,
(ABOM 32, original emphasis) Taken Hierally, plaintiffs’ argument

would mean that if a self-emploved contractor has purchased

O



approvriate coverage, Frivette would apply to the contractor's claims
apainst the hirer—while Privetty would not apply to the cantractor’s
claims if the contractor failed to purchase such coverage,

To avoid conferving grester rights on those selfemploved
contraciors who have elected to purchase seme form of inswrance n

lieu of workers compensation {or no insurance at all), applcation of
the Privetie doctrine cannet depend an whather self-emploved
contractors have eleciad to procurs workery compensation, but
instead depends only on the undisputed fact that selfenmploved
cantractors, 28 a class, ave ofigible under California law to purchase
workers compensation. Because California law does not preclude
self-emploved contractors from purchasing such coverasge, the
Friveite doctrine should apply to such workers, whether or not they
have purchased workers' compensation insurance.

3 Plaintiffs contend that Privedie should not apply to self
smploved contractors hecause some contractors may be deemed "ton
high a visk” to obtain casualty coverage. (ABOM 383 Yet, plaintiff
Jeffrey Tverberyg does not condend that he has been unable to oblain
workers compensation or other coverage, MNor do plamtiffs cite any
authority establishing that selfemploved contraciors could not
ohtsin casuslty coverage based on the hazardous nature of theiy
work.

Even where g self-omployed contractor cannot obtain coverage
from a privalz insurer hased on the risks inherent in the
contractor's work, the contractor may generally obtan coverage

through SCIE, the workers” compensation insurer of “last resort.”

oo



(Notrica v State Comp. Ins. Fund (1899 74 UslApp 4th 811, 849;
fos, Unde § 11784, subadl {03}

Pursuant to Insurance Onde section 11784, subdivision {0,
HRULE geperally  mav nol “refuse  fo insurs any wuorkery
compensabion visk under state law, [whenl tendered with the
pregium therefor” (Kmphasiz added) The zole exceplions to
gsaction 11784, subdivision {¢} are (i) where the applicant has failed
to comply with “the minimum requirements of the industrisd
accident prevention authorities with regard to conatruction,
sauipment, and operation”; and (1) where the rsk “i8 bevond the
sate caveying of the fund” (Fbid)

Meither of the excepfions to section 11784, subdivision {¢}
justify denyving Priveite’s defenses to hivers in azctions by self-
empioved condractors. Pirst, the fact that some contractors may not
gualify for workers compenaation from SCIF as g result of thew
fatlure to coraply with the mindtmum standards imposed by aceident
prevention authorities 18 not a basis to increase hiver Hability to
self-emploved contractora. It would be contrary to public poliey to
give confractors greater rights against hivers as the resuld of
cantractors’ failure (o comply with minimum safety standards
applicable to their construction method, squipanent, and eperations.

Lakewise, the fact that some risks may be “bevond the safe
carrying of the fund” 15 not a basis to deny Priveste’s defenses to
hirers in actions by self-emploved contractors. If the rvigk from a
contractor’s operations 18 so great that SCIF caonot reasonably
undersrite the sk, i iz wnressonable to expec individual

hameowners and other hivers to bear such risks. Thus, the only

16



reasonable course of action for the contractor is to refuse o
undertake the project, thereby shifting the work to contractors whe
can either obtain the necessary coverage theough privats insurance
sy who have the financial vesources 1o be able to self-insure the rigk.

4. Plaintiffs contend the Privetts doctrine doss not apply o
clatms by self-emploved contractors becausse this Court’s Privetis
decisions have all been based on the statutorily-mandated
availability of workers compensation to the plamiifis figured w
thoae cases, (ABOM 320

it is true that tn the Privedte cases decided by this Court, the
plaintiffs have been vovered by workers’ compensation: each of the
Privetie cases decided in this Court have arisen from injuries to
coptractors emplovees, who are automatically entitled to workers
compensatinn for work-velated infucies sven where the smployer
has failed to purchase sush coverage. (Bee Lab. Code § 3718, subd.
{hy [establishing right of employes of uninaured emplover to recover
fram Uninsured Ermplovers Benefits Trust Found JEBETEL) The
fortuity that the Court has not vet decided a case in which the
plaintiff waz o self-employed conbractor iz not, however, a
reasonable basts for conwluding that the Privetfe doctrine has no
application where the plaintiff 1s a self-emploved contractor. The
dispositive point in this case is that the policies underlving Priveite
support extension of the doclrine to claims by selfiemploved
contractors, for the many ressong discussed hersin,

B, Plaintiffs contend that “every ather court which has
considered the issue has determined that the key to the application

of the FPrivelie dootrine 1s the acfual existence of workers'

11



compensabion coverage.” (ABOM 35, original emphasis) Inmaking
this grgument, plainbifls oite Bell o Greg Agee Conslruction, e
{2004) 125 Cal App . 4th 453 (Belly and Lopez v C.GM. Developunent,
Fee, (2002 101 CalApp. dth 430 (Lopez). Neither of these cases,
however, discuszed the extent o which a self-employved conbractor
may recover sgainst a hiver. Consequently, neither vase examined
whether the "key” to application of the Privetie docteine is "actual
existence” of workers' compensation coverage.

Both Bell snd Lopez sotually bhold that the Privetis dootrine
appiies to clairas by contractors’ emplovees even where a contractor
has fatled to purchasze workers' compensation on behalf of the
contractors’ employvees. The rationale for applying Priveffe in this
context iz that the emplovess are entitled to recover workers
compenaation benefits from the UBBTE, As explained by the court
in Bell, “{slince the fundsmental social policy of providing
compenzation to an ingured emplovee is achisved” through aperation
of the UEBTE, thers ix no justification for imposing Hability on the
hirer unider the peculiar visk doctrine, {(Bell, supra, 125 Cal App.dth
5t p. 468, emphasis added; accord, Loper, supra, 101 Cal.App 4th at
. 448,

Bell and Lopez nowhere refer to g “Tundamental social poliey”
of providing compensation to selfemploved contractors who fail to
procure workers’ compensation {or eguivalent coverage) on their
own behalf prior to commencing harardous work, T face, there is
no such “fundamentsl soccial pelicy” Unlike a contractor’s
emplovee, a self-employed contractor negotiates divectly with the

hirer and can {and should) negotiste a price that is sufficient te



cover workers compensabion benelibs or whatever eguivalent
coverage the contractor may choose o procure. {(Torres, supra, 3
CalApp.dth at p. 8400 A contractor’s employes, in contrast, has no
contral pver the contract price, byl musd wstead rely on his oy ey
smplover to negotiate a price that is sufficient fo cover the
praployes’'s workers compensation premium.

Furthermore, a self-emploved conbracior, upon being paud by
the hirver, has divect control over whether to purchase workers
compensation {or squivalent coverage) on ks own hehalf with the
portion of the contract price that showld be allecated o such
coverage., An emplovee, in contrast, has no control over the
contractor’s purchase of workers compernssation o his or her behalf.

“Berause the courts in Bell and Lopez did net have oocasion to
consider whether the Privetie doctrine applies to selflemployed
comtractors, and lthewise did not have sceasion bo consider whether
the policies wnderlving FPriveife alse apply to self-emploved
contractors, neither Bell noy Loper 18 controlling in the present

case. !

PooIn addition to Bell and Lopes, plaintifiz cite a number of out-of-
state cases for the poposition that hiver Hability cannot be Hmited
ahsent workers compensation coverage. As in Bell and Lopez, the
plaintiff in esch of the out-of-stale cases was a contrachor’s
emplovee, not g self-emploved contractor. SBee ABOM 38, citing
Dillord v, Sirecker (1894 255 Kan. 704 [877 P24 371, 872
{(Phllardy; Herrell v. National Beef Porking Co., LEL (2009) 41
Kan.App . 8d 802, 303 {202 P.3d €91, 6938} Motteuzz: v. Columbus
Partnership, P (o 1993) 886 S W.2d 188, 129, Mouser v,
Caterpitlor, Ine. (8th Cie. 2008) 336 F.3d 658, 658.) The cases thus
lend no support to plaingiffs’ avgument that hivers cannet rely on
Privetts in defending olaims againgt self-emploved contractors,

oy
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For all these reasons, hirer lisbility to selfremploved
soptyractors should not be expanded based on the assumption that
some contraciors may unwisely choose o engage in hasardous work
swithout ohigining casualty coverage. To unpose liabidity on this
basis would have the perverse effect of encowraging contractors to
engags in hasardous work withouwt ebiaining sdequate insurance, 2
result that is clearly condrary to publis pdioy, induding the policies

undeviving Privetie?

% Hirers indirectly pay  for selfemploved
contractors to purchase casualty insurance

COVErREe,

As thiz Cowrt made clear in nummercus cases, hirers
effectively pay contraciors to procure appropriate levels of workerd
compensation,  (Priveite, supre, & Ualdth at p. 688 Stale
Compensaiion, supra, 40 Cal3d st p, 13

Plaintiffs attempt to deflect the impact of this significant
policy consideration with the facile arpument that “where the self-
cmploved worker has not purchased worksry’ compensation
insurance, the hiver ohvicusly cannet be desmed to have paid for
ner-existent insurance” (ABOM 3840  Plaintiffs’ argument

conveniently overlooks the fact that even if a contractor has fadded to

2 Becapuse a contractor cannot reasonably undertake hagardous
work without workers compensation coverage {or some other form
of casualty coverage chosen by the contractor), there s noneed fora
trigl on the issue whether Tverberg bimself purchased workers
compensation {or sther coverage), {(Bee ABOM 31, fn. 3.)



purchase workers’ compensation coverage ov some other form of
insurance coverage for work-relsted injuriss, some portion of the

compensation the contractor recpives from the hiver should hoave

been applied to the purchase of workery compensation or equivalent
coverage, Ibis unreasonable fo impose greater Hakdlity on the hiver

merely becnuse the contractor has failed fo use a portion of his
sompensation to procure workers  compensation,

Plaintiffs also contend that some contrantors may choose to
underbid other contractors to the point they receive msufficient
compeansaiion to pay for thelr own casualty insurance, (Bee AROM
40-41.) Omee again, plaintffs argwment fails fo provide a principled
rationale for denyving homeowners and other hirers the profections
of Privetic., As noted in one of the very authorities cted by plaintiffs
in their answer brief, our “economic gystem permite workers who
presume to undertake dangerous work to bhargain for an enhanced
reward for agsuming the danger” inherent in the work, {(fllard,
supra, 877 P.2d4 at p. 877} Consequently, the fact that some
contractors may alect to undertake hagardous work without
procuring sufficlent compensation 1o procure casualty coverage is
not a basis for denyving hirers Priveite’s defenses against elairs by

self-emploved contractors.



4. fmposing a general duty of vars on hivers in favor
of selfemploved contractors would lead to the
anomaly  of  some  hirers  ipcurring  a

disproportionate sharve of Hability,

To permit sclif-emploved contractars to venover under the
peculiar visk doctrine would lead to “the ancmalouw resudt that »
nennegligent person’s lability for an njury is greater than that of
the person whose negligence actually caused the injury)” {OBOM
3435, citing Provette, supra, B Caldth at p, 698 Here, for example,
if the Provette dootrine did not apply to this case, Fillner, ag the
general contractor, could be held vicaviously lable to plaintiffs
under the peculiar risk ductrine for the negligent conddust of other
cantractors ab the work site, such as Lane (Ghe subeontractor
retained by Fillner) or Pervy {the subcontractor retained by Lans).

Plaintafls insist there is no possibility of hirers bearing a
disproportionate shave of the Hability because eguitable indemnity
is svailable from those directly vesponsible, According to plaintiffs,
with equitable mndemnity available, "the hirer need not fear being
Toft holding the bag for {a] contractor’s negligence.” (ABOM 15

The avarlability of eguitable indemnity as a1 potentinl basis for
recovery is nob, however, & reason to deny hirvers the right to inveke
Privette in defense of claims by selfemploved contractors. Given
the severity of many accidents sustained at construction sites, the
parties who are divectly Hable for the injuries will not always be
able to fully indemnify the hirer—and thus hirers held vicariously
lable have very good reason te fear that they may be “left holding

the bag” if their only recourse is an equitable indemuity olaim. A
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siple hypethetical tlustrates this point. I 8 birer relains a
geperal contractor who tn furn retains 3 subcontractor, the hirey
may be left to bear a disproporiionate share of Lability i the
Privetie doctrine does not apply to the subcontractor’s colaims
against the hiver. For example, the subeontractor might seeh o
hald the hiver vicariously lable for the general condractor’s
negligence.  If the general coniractor has msufficient insurance
ecoverage or assets tu cover the subcontractor's injuries, the hirer
could most definitely be “left holding the bag” for the subrontractor's
ingjuries, a result contrary to Privette, which properly recognized
that a non-negligent hiver should not be required to shoulder
sreater Hability than that of the person whose negligence actually

cused the injury, (Privetde, supro, 5 Caldth at p. 898

4. Tmposing s geneval duty of care on hivers in favor
of selfemployved contractors would confer an

unwarranted windfall on contraciors,

As discuszed in gome of the very suthorities relied upon by
plaintifls, to the extent contractors or their emplovess ave permitted
to yecover from hivers in contravention of the Bmitations of Priveite,
“a limited class of injured warkers,” such gs those “who can convinee
a judge that their work . . . was inherently dangerous,” and
therefore gives rvise to Hability under the peculiar visk doctyine, ave
permitied “to aveid the Hmitations of workers’ compensation.”
{Hullard, supra, 877 P.2d at pp. 8376-377) Thus, if Privette doss not
apply to claims by selfemploved contractors, a Hmited class of

woerkers may obtain g windfall tord recovery dened o other injured



workers, whose tort rscovery is bmited by the exclusive remedy
provisions of workers' compensation. (bee UBOM 36,

Plaintiffs contend that if a selfemploved oontrantor has sof
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purchased workers’ compensation Insurance, there s no risk of 2
windfall and, therefore, the coniractor’s tort vecovery shovdd not be
fimited by the Priveite dovtrine, (See ABOM 13-140 Flaintiffy
argument misses the point: the windfall s the ford recovery by a

Lrmuted class of workers i1 excess of the tort recovery available to

nther similarhy-situsted workers. Thus, to permit a Hmited group of
workers {self-emploved contractors whe fail fo procure workers’

compensation or egquivalent coverage) to recover in excess of Privelle
is to confer a windfall on ons class of workers that is denied fo other
workers  {such as  contraciors’ employees or selfeemploved
cantractors who have purchased casuslty coverage).

A self-emploved contractor’s failure to purchase casuslty
coverage, moreover, 18 ot a valid reason te lmpose Hability on
hirers to an extent greater than is permitied under Privetts, No
hirer should incur greater Halbality ton é@%ézzzpia‘yed combractor us s
conzeguence of the contractor’s ill-advised decision o perform
hazardous work without procuring casualty coverage. The effect of
plaintiffs’ argument would be to unifairly deny hirvers the defenses
available under Privetty because somy self-emploved contractors
may fail to purchase insurance befors undertaking hazardous work.

Plaintiffs alse contend that the collateral sourse rule
precludes consideration of the possible windfall to those self-
emploved contractors who use a portion of the proceeds from the

hirer to purchase casually inguranece, then seek recovery from the

18



hirers on tort claims that would otherwise be barved by Privetfe
(Bee ABOM 240 Aceording to plaintifls, “[tihe exwsfence of
maurance procesds paid for by the injured person for his owa
benefit should be completely irrelevant” (Fhid,, citing Helfand o,
Sowthern Col. Bapid Franett Bigt, (1870 2 Cal. 34 1 (Helfond))y Mot
5,

The collateral source rule merely precudes introduction of
svidence of collateral sources of compensation that are “whelly
independent of the turtlessor” (Helfund, supra, 2 Cal3d at p. 6,
emphasis added; accond, Miller v, Bllis (2002 108 CalApp 4th 373,
783 A contractor’s recovery of medical andfor digsability benefita is
not “wholly independent” of the hirer becanse the hurey, in paying
the contract price, has effectively paid the portion of the premivm
covering the contractor's claims for injuries occurring during the
performance of the contract work, (Bee Privedte, supra, b Caldth at
p. 698 jeost of insurance premium for worke-related activity is
“borne by the defendant who hives [the contractor]”]) Therefore,
the evidence of such insurance is relevant and may properly be

~nsidered as a reason to apply the Privetie doctrine to clatras by

setf-employved contractors.

5. Imposing a general duty of care on hirers in favor
of selfsmployed contractors would discourage
retention of vontractors, making worksites more

hazardous,

Privette 1w also based on the public policy of encouraging

retention of contractors, specialists who have the expertise to
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porform hazardous work in g sale manoer, By placing Himits on
hirey Rability for work-related aoeidents caused by contractors and
thelr emplovess, Privefie encourages hirers to delegate hasardous
swork to spedalty contraciors rather than rely on theiwr owp
paplovess to perform work that may wob be divectly within their
emplovesy’ feld of expertise. (OBOM 37.38)

As aptly explained by the Kansss Bupreme Court inone of the
cascs cited by plaintiffs, a hiver with its own employes work foroe
“may chonse to divect i8] own employess to do the work despite
fthe smploveed] buok of expertize.”” {(Ixllord, supro, 877 P3d st p.
3783 “That stmple chotce lmits the [hirer’s] exposure to that
provided under worker's compensalion.  But that choice also
increases the rvisk of injury to the employess and Lo innocent third
partiea.” (Ibid) Denying hivers of selfemployed contractors the
protections afforded under the Priveife doctrine thus has the effect
of “(1) rewarding [hirvers] who, despite their own lack of sxpertise,
choose to perform work negligently]] resulting in ingury to {their
smplovees], (8) increasing risks to innocent thivd parties and (3)
punishing [hirvers] who seck expert assistanoe in an offort to avoid™
potential mjuries and Hability to otheys. (Fbid)}

Plaintiffs contend the risk that hability in excess of that
permitted by Privefte might deter hivers from retaining contractors
‘e considerably mutigated” because of the possihility the hiver mught
recover inderanity from other parties divectly responsible for a selfs
employed contractor's work-related injuries, (ABOM 15.) As noted,
however, not afl hivers will be fully indemnified for catastrophic

injuries o selfemploved contractors—where a hirer is held
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vicariously liable to a subcontractor as a result of a general
contractors’ negligence, for ingtance, the hirer will vot be able to
obstain somplete indemunity if the general contractor has inadequaie
Insuranes coverage of nssets to pay the judgment. Consequently, o
permit Bability in excess of that permitted by Erivetie may vary well
lead many commercial entities to delegate hazardous work o their
pwr emplovess (o whom their Dability s Lmited o workers

compensation) rather than to delegate the work to contractors.

&. Hirvers should be permitted to delegate hazsardous
work to contractors without being required to
assure that the contractors performthe work ina

safs manner,

Plaintiffs do not deny that in retaining a contractor, a hirvey
“generally delpgates” to the contractor the dudy to assure that the
contract work is performed in g safe manner. (Kinsmon v, Unoce
Corp. {2005y 37 Caldth 689, 8736740 Plaintiffs nonethelose
contend that hivers should have g broad duty of care o self-
emploved contractors, and bhe Hable for breach of that duty of care,
because it is “wnrealistio to expect [self-emploved contractors] to
undertake responsibility for their own safety”  {(ABOM 853)
Plairdiffs’ contention cannoet be reconcded with this Court's decigion
in Kingman that all hivers are permitted to delegate work to
contractors with the expectation that the contractors will undertake
primary responsibility for assuring that they perform their wark in
a safe manner. {(Rinsman, at pp. 6736874 If a2 hirer mayv genervally

delegate to contractors the vesponaibility for workplace safety, then
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hirers should not owe a broad duty of care o contraciors o assure
that the contractors perform thelr work in a safe manney.

Flaintiffs furthey contend that hirvers are not entitled fo
delegate to self-emploved contractors the dudy to asssure that
hazardous work iz performed in g safe manner because a setf
emploved countracter, unbike an emploves, lacks the “right to
complain” about wnsafe working conditions, (ABOM 510 Avcording
to plaintitls, if g selfemploved contractor refuses to work in unsafe
sonditions, “the hirver or confracior can fermenale fug condract and
replace him with another selfiomploved worker” (Fhid., emphasis
added.}

Contrary to plaintifls’ argument, seif-emploved workers have
geonomie protection in the form of their contraet with the hirer, By
reguiring a contractor to work in unsafe conditions that cannot be
remedied by the sontractor, a hirer would effectively hivsdey or
prevent the contractor's performance, thereby giving the contractor
g right to stop work and sue for breach. (See generally 1 Witkin,
Swmmary of Call Law (10th ed. 2005 Contracts, § 850, p. 937
fprevention or hindrance of performance is g breach of contract])

Plamntitls cite Labor Code sections 8310 and 8311—which
prevent retaliation against emplovees who file complaints with
state agenvies based on wnsafe working conditions—an support of
their argument that self-emploved contractors have fewer rights
than do emplovess. These Labor Code sections do not, however,
precinde a selfemploved contractor from bringing a oivil action for

breach of contract against a hiver who demands that g contractor



work in unsafe conditions that cannot be effectively vremedied by the
cantracior.

Plaintifls cite Moown o Wal-Mart Stores, Do (3002 27
Caldth 219 in an attempl to suppert thelr argument that
contractors need broader tort remedies than confraciors’ employees,
in order Lo deter hirers from requiring contractors to work tn unsale
conditions,  In Melowen, this Courd held only that g hiver who
creates unsale working conditions {eg., by providipg defective
eguipment for use by a contractoer’s emploves) affirmatively

contributes to iguries caused by such defective eguipment and can

doctrine, (ABOM 520

As applind to claites by self-emploved contractors, Mefown
does not support the sweeping rde thatl plaintiffs wrge, Le, that ¢fl
hirers sued by seif-emploved contractors should be dended Privetie’s
proftections merely becsuse some hirers abuse thelr superior
bargsining postiion by requiring coniractors to work in unsafle
condittons., Instead, 3c&oen stands for the much narrower
proposition that those hivers who affirmatively contribute to the
selfremployed contractor's injuries by regquiring that the contractors
work in unsafe conditions can be held liable o the contractor

consistent with the Privette doctyine .

¢ Plaintiffs also contend that, for the same reasons that hirers owe
a non-delegable duty of care to assure that their contraciors do not
cause injury to third parties, hivers should have a non-delegable
duty to assure that their selfemploved contraciors perform their
work in a safe manner. (ABOM 47-48. As discussed above, hirer
hability to contractors is lmited based on muwmerous compelling

{continued...}
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1. THE PRIVETTE DOCTRINE APPLIES TO PECULIAR
RISEK CLAIME ABSERTED BY HELP-EMPLOYED
CONTRACTORS-REGARDLESS OF THE RELATIVE
“SOPHISTICATION” OF THE DEFENDANT.

A, Bwven relatively unsophistivated defendants face
Hability under the peonliar risk doetrine and are

therefore in need of Privetie’s protection.

Plaintifls contend thees is no need to extend the protections of
Privetie to "ordinary homeowners, small business persons, and other
unsophisticated hirers” because auch hirers are not subject to
Hability wader the pecadiar visk docteine. (ABUOM 48; see ABUM
433 Rather, plaintiffs assert, “{olnly persons whe have knowledge
and experience in the field, and businesses [with] sophistication and
regources” face potential Hability under this dodirine. (ABOM 480

Contrary to plaintaffs’ contention that homeowners cannet be
subiect to Bability under the peculiar visk doctrine, the peculiar risk
clain at issue in the Privetie case itself was asserted against the
owner of a dupdex by a contractor’s emploves injured in a fall in the

course of the roofing project. (Privetie, supra, & Ual.4th at p. 6823

{...conbinued)

policies.  Many of these policy reasons—including the hirer's
indirect pavment of workers compensabion coverage-—have no
applivation to third-party claims against hivers. The significant
differences in the relationship between a hirver and a contractor, on
the one hand, and a hirer and a3 third party, on the other, invalidate
plainiiffs’ argument that a hirer should be lable to a self-employed
contracior fo the same extent as the hiver is hable to a thivd party.
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The claim sgainst homeowner Franklin Privetie belips plaintatly’
contention that “ordinary homeowners and unsophisticated hirers”
fuoe no potential peeouling sk Hability, (Bee AROM 483

The doctrinal basis for plaintiffy’ contention that “ordinary
homeowners . .. and unsophisiicated hivers” do not foce Dability
under the pesuliar risk doctrine originates in a comment from the
Hestatement Becond of Torts indicating that i evaluating whether
a defondant should be Hable under the pecudiar risk doctrine:

“the extent of the emyployer’s knowledge and experience
in the feld of work to be done is io be tzken inio
account ... an inexperienced widow emploving &
contractor to build o house is not to be expected to have
the same information, or io make the =ame
mguiries , .. as is a real estate development company
smploving @ contractor to bwild the same howse”

{ABOM 45, emphasis added, citing Rest. 24 Torts, 8413, com., £, pp.
G86-387

Unfortunately for most defendants sued under the peculiar
risk doctripng, very few gushily for the “inexpernenced widow”
defense, Bub for the protections of the Briveite doctrine, the vast
majority of defendants sued under the peeuliar risk doctrine would,
Like Franklin Privette and other homeowners and small business
entities sued on a peculiar risk theory, face an extremely ardusus
task in convineing a pary that they, like the “inexperienced widow”
referred to in the Restatemsent comment, were sufficiently
inexperienced o be relieved of vicaricus Hability wnder the peculiar

riak dosirine.



B, Under Priveits, even velatively sophisticated hivers are
entitied to delegate without fear of ineury ing peculiar

visk Hability,

laintiifs also contend that "sophisdicated” defondants are not
deseyving of Privettd’s protections. This Oourt has alveady
considered and rejected a virtually identical contention.  (Bee
Toland v, Sunland Housing Group, Ine, (1998 18 Usl4th 853, 268,
{(Toland)y In Toland, two justices suggested in a conswrring and
dissenting opinien that s hirer could he held liable under the
peculiar visk doctrine i the hiver’s knowledge of the risks inherent
in the work, and the precautions necessary o avoid them, was
“superior” to that of the contractor. (I, at p. 371 {cone. & dis. opn.
of Werdegar, -1} The majority apinion rejected this approach, aptly
noting that the determination whether a hirer has superior
knowledge (e, is more sophisgticated) than a contractor “presents
considervable difficultied” and that there is “Hitle basis nn which s
jury could sensibly impose Lability using the conecurring and
digssenting opinion’s ‘comparsiive knowledge’ rule” {§d, at p. 2685
Accordingly, this Court concluded that even sophisticated hirers
such as general contractora should not be denied “a right available
to any other hiving persoen the right to delegate to independent
contractors the responsibility of ensuring the safedy of their own
workers.” ({d. at p. 2698
After Toland, the Priveite doctring is fully applicable to all
peculiar risk elaims, regardless of the relative sophistication of the

hirver and the contractor. Conseguently, where a general contractor,



such as Pillner, retaing a suboontractor to rendey services, the
general contracter is entitled to delegate to a subsontrasior the
responsibility of ensuring the safety of the subeonivactor as well as
that of those vetained by the subeontractor {whether emplovess or
othey contractors), without fear of incurring vicaricus Hability for

the submonivactor's negligence,

. The availability of contractual indemmnity is not a basis

to deny hirers the protections afforded by Privefie,

Plaintiffs also contend there is no need o extend the Privette
doctrine to peculisr risk colaims by selfemploved contractors
becanse “sophisticated hirers” can avoid such Bability through
contractual indemnity provisions, (ABOM 48-50)

Plaintifls argument fails for several reasons:

First, as reflected by the fact that plaintiffs lmit this
argument to “sophisticated hirvers,” the argument fuils to take into
account “unsophisticated hivers,” .., most homeowners and small
businegses, who have no understanding of contractusl indemunity
and lack the sophistization to bargain for it. As explainad, it is the
contractor, not the homeowner or small business owner, who s
presumed to know the visks of their emplovioent and who is charged
with responsibility for provuring adequate insurance, (See ante, §
1.B.1)

Seeond, as noted above, this Court has already deaded that

gven so-called “sophisticated” hirvers (.e., hirers with “superior
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knowledsze™) are sntitled to Priveife's protentions sgainst claima by
contractors emplovees, (See ande, § 1LBS I notwithstanding the
availability of confractual indemmnity, soplusticated hivers are
erbitied to Privetids protoctions against daims by confraciors’
smiployess, then the availability of contractual indemnity s not a
reazon to deny sophisticated hirers Privedte’s profections asgainst
clatms by selfcemployed contractors,

Finally, whatever the hirer's level of sophistication, the
avaitlability of contractual indemnity is no substitute for Privette's
mpulti-faceted defenses. Indemuity is of no value whatsopvey whers
the persan or entity who might be held liable to indemify the hiver
{o.z., 2 general contractor that 18 retained by a hirver and 18 directly
liable for injuries to an injured subcondractor) is insclvent or
otherwise unable to pay the share of damages directly attributable

to their faalt artsing from a catastrophic work-related accident.

3. The comparative fault defense is not a substitute for

the Privetis doctrine,

Plaintiffs contend that the comparative fault doctrine
provides a sufficient defense to hivers against peculiar visk claims
arising from the negligent conduct of self-employed contractors and
that hivers therefore have no need fo invoke Privetie to defend
agamest such clalms, (Bee ADOM 4849

As ds implicit in this Court's Privette decisions, however,
comparative fault principles alone provide insufficient protection

where hirers are sued for injuries arising from work-related



aceidents. Plaintiffs often seek to utilize the peculiny visk theory o
hold a hirer elogrionsiy Hable for the negligend conduct of a
supervising contracior. In such ciroumstances, the comparstive
fault dectrine will tvpically provide no protection o the hiver
whatsoever, For example, an injured swbeontracior might sue a
property owner under the peculiar risk dostring on the theory that
the hirer should be vicarivusly Hable for a general contractor's
negligent coanduct. In such an action, the comparative faudt
docirine, unlike the Privette dootrine, would not be a viable defenss
to the property owner i the jury found the general contractor labile
and allocated no fault to the subsontractor.

Thus, for the same reason Privetie preciudes such claims by
contractory’ smplovees, it likewise should apply to preclude such

claims by contractors themselves,

i, THE PRIVETTE DOCTRINEG APPLIES TO BETAINED
CONTROL CLAIMS ASSERTED BY SELF-EMPLOYED
CONTRACTORS.

A, Hirers are not Hable to contractors” smployees on a
retained control theory absent proof that the hiver

affirmatively contributed to the employes’s injury.

The retained control dectrine provides generally that one whe
sobrusts work to @ contracter, “but who retaing the contrel of any

part of the work, is subject to Hability for physical harm to others



for whaose safety the emplover owes a duty to exerise reasonable
pare” (Best2d Torte, § 4142

As plaintifls candidly admit, prior to this Cowrt’s decision in
Hooher, section 414 was broadly construed o impose hahility on
hirers who Dnded to prevent vnsale practices by their contractors.
(See ABROM SB-38, citing Hooker, supra, 27 Cal4th 198 The basis
for such expansive Hability arose from various sources, insluding a
corrmnent fo section 414 which provides that a hirer may be held
Hable on the retadned condrol theory merely because the hiver
“retainfed] only the power to direct the order in which the work
shall be done, or to forbid its being done in a manner hkely {o be
dangerous to himself or others” (ABOM 26-27, quoting Rest.2d
Torta, § 414, com. a, p. 387} Similarly, another comment o section
4314 provides that if the hirer “knows or should hkwnow™ that
contractors have “carelessly dane their work in such a way as to
create a dangerous condition,” the hiver may be lable on the
votained control theory for fatlure "o remedy [the dangerous
condition] himself or by the exercise of his contral vause the
[contractor] to do s0.” (Rest.8d Torts, § 414, com. h.)

Frior to Hooker, some Califernia courks gave effect to these
comments to section 414, holding that a hiver could be Hable on the
vetained control theory of ability solaly on the ground that the
harer had authority o "decide all questions as to the acceptability of
the work performed and the acceptability of the manner of
performance of the work” and had knowledge of the contractor’s use

of unsafe equipment. (Bee, og., Holman v, State of Californin



(19751 83 Cal.dpp. 34 317, 334 (Falmon), duisapproved by Uenorgo
o Traorde Dy (2001) 26 Cal dth 18380
0 course, off birers have the authority o decide the
“acceptability” of 4 contractor’s work, just as all hirers have the
right to forbid the performance of the contractor’s work inog manney
ltkely to be éiazzgem us to the contractor or o others, (See Mellonald
L Shell (R Col (1858 44 Cal 230 785, 788 [all bivers have a "general
supervisery vight to contrel the work s as to insure s satisfactary
completion”]) Thuy, the retained contrel theory, broadly construed,
threatened to beoome a Bability theory as expansive a8 the peculisr
risk doctrine, under which emplovers can be held vicaricusly Hable
for contractors’ negligence.
in Hooker, this Oourh, recognizing the potential abuse of
retained comtrel clabms against hivers, imposed a nuwmber of
reasonable Imitations on the scope of hiver lability to contractors’
emplovess under the retained control doctrine, holding that a hiver
may not be Hable under this theory of Hability to an emplovee of the
cantractor “merely because the hiver retained control over safety
conditions at a worksite” {(Hooker, supro, 837 Talldth af p. 203,
Instead, s hirver may be lLable to 3 contracior’zs emplovee on a
retained contral theory of Bability ondy "insofar as a hirer's exercse
of retgined control gffirmatively contribuied to the emploves's
irjury.” (Jbedy
As this Cowrt further explained in Hooker, if the “affirmative
cordribution” limitation were not a reguired element of proof by
condractorg employess seeliing recovery on a retained control theory

of Hability, this theory could easily become a pretexi for holding



hirers vicarionsly lable for the acts o omissions of the pontractor,
the very type of hability that the Privells docteine was meant o

preciude.? (Heoker, supra, 27 Calidth at pp, 811212

B,  Hirers may not be held Hable to a selfemployed
combractor on g retained control theory absent proot
that the hirer affirmatively contribuied to the

sontractor’s injury,

Plaintiffs inesplicably cordend that Hooder does not apply
where the plaintiff is o self-emploved contracter yather than a
contractor’s emplovee, Under plaintifls’ theory, a hirer vould be
Habde to z selfemployved contractor on a retainsd contral theory
even where the contractor ecouwld not prove that the hirver
affirmatively contributed to his injury. {Bee ABOM 25-28, citing
Holmarn, supra, 53 CallApp.3d at pp. 332-388)

Just an g hirer may be held Hable to 8 contractor’s emploves

only where the hiver affirmatively contribated to the smploves’s

4 The CACT commitiee has not inoorporated thig Court's express
reguirement of proof of affivmative contribution in the CACT form
instruction on the retained control doctrine. (Bee CACT No, 10088
(3009 Bupp.))  The omission of the requirement in the form
instraction 18 particularly perplesing in lght of the CACT
commities’s notes following the form instruction, which specifically
gquote Hooker's “affumative contribubion” requirement.  (See
Hovrces and Authority to CACT No. 10098 (20089 Suppy ¥ 1)

The erroncous statement of the law in the CACT instruction
warrants this Couwrt’s comment not only for the potential benefit of
the partiss and couris in this cazse, bud in wany other pending and
future cases as well



indury, @ hiver may be held Hable to a self-emploved contractor anly
where the hiver affinatively contributed to the contractor’s npary,
(See Hocker, sppra, 37 Ualdth at po 2100 A selfemploved
contracior shoeuld not be peemitted to recover without proving the
same elements that o contractor’s pmployes must prove to resaver,

As explained in Hooker, the “fairness rationale” at the cove of
the FPriveite doctrine pracdudes imposition of Bability to contraciors
empiovess under the retained control doctrine “where such Hability
would exeved that imposed on the njuwred plaintiff's hmmediate
sz%znpioye}z‘, whn ereated the havard” (Fooker, supra, 37 Caldth st .
211y By parity of veasoning, it 13 fundamentaily at odds with
Frivette and Hooker to hold hirers Hable to selfemploved
contraciors on the relained control theory of Hability for the
negligence of the contractor himself (or, on multiemployer
worksites, those comtractors superviging the imgured wrdracior’s
activities), Le., the party (or parties) who created the hazarvd, To
impose such liability on hivers of selfemployved contractors
sifpctively requires that hirers assume a duty to assure that the
contractors perfors their work in a safe manner, a duty that hivers

do not owe o either contractors or their emplovees, (See 1bid)



1t

5 Fillper did not affirmatively contribute to plaintiffs

injuries,

Plamtiffs alse contend Fillper affivmatively cordributed to
plaintifly fmguries ® |

To demonstrate affivmative contribution, plaintiffs must
prove some form of offirmotive misconduct rather than mers
inaction. (See Hooker, supra, 29 Caldth at p. 210 {hiver did not
affivmatively contribute merely by futling to prevent workey from
performing hiz work in an unsale manner); Podille v Pomong
Coflege {(S008Y 186 Cal App.4th 681, 874 samel) A hirer's mere
inaction in the form of failing to assure thal o cordractor performs
his work in a safe manner is not affirmative contribution, (Fooker,
atp. 208y Instead, a hiver's inaction rises to the level of affirmative

contribubion only in exceptional ciroumstanees, such ag where the

viver has “promisefd] fo undertabe s particular safety measure,” but
hiver bas “promisefd} to undertake a paryticular safety measure,” but
failed to do so, resulling o mjury. (&, at p. 212, fn. 8, emphasis

added .}
Here, the undigputed evidence shows that Fillner retained
Lane Bupply to instsll a capopy over the gas stalivn undey

congbraction by Fillner, (AA 38 In retaining Lane Bupply, Fillner

5 Fillner did not vaise the affivmative contribution issue in ils
petifion for review because the Uourt of Appeal did pot discuss the
isgue, Plaintiffs filed no answer to Fillners potition for review and
therefore did not raise the affirmative contribution issue prior to
briefing.  However, Fillner does not obiject to the Cowrt's
conzideration of this issue and addresses it here should the Court
desm it appropriate to reach the issue.



delegated responsibility for care and safely during installation of
the canopy. Lane Supply, in tun, condracted with Perry
Canstruction  for installafion of the canopy (6id), thereby
delpgating to Perry responsibility for care and safety during the
installation.  Perey retained Jeffroy Tverberg to assisgt in the
imnstallation of the canopy. (Jbud)

1t ig undispuded that prioe to the accident, Tverberg knew of
the exiztence of the bollard holes and knew that they presented a
potential harard, vet did not take any precautions apainst any
danger they presented., (A4 38-40) Tverbery' s ondy undertaking in
an atbempt to assure his safeby prioy to commencement of the work
waa to reguest that Fillner cover the holes, something Fillner never
agreed to do. (A& 1123 Thus, even though the bollard holes
remained uncovered at the time he planned to begin work, Tverbery
slected to begin bis work withoud covering the holes himself or
ingisting that someone {whether Parry, Lane, oy Fillner) cover the
holes before he began his work.

The relevant fzcte thus demonstrate that Fillner did nob
affomatively undertake any duby o assure plaintiff's safety and
thevefore did not affirmatively contribude to Tverberg's injury. Had
Fillner promised to cover the ballard holes, then failed o do so,
plaintiffs could ressonably argue that Fillner's conduct constituted
atfivmative contribwtion under the reasoning of Hooker. It is
undisputed, however, that Fillner did not promise to cover the
hiolea, Moy is there evidence that Fillner engaged in any cther form

of affirmative misconduct,

o
¥



Plainiiffs contfend Fiilner afiematively contributed because
“Pillner had authority over saledy at the jobsile; Fillner had the
power to cover the holes or provide other safely measures; Fillner
waz on actual notice of the danger; and Fillner chose to Lake no
actiorn.” (ABOM 300 Plainiplty’ theary is precisely the theory
vejected in Hooker, wheve the Uburt held that “a hirer of an
independent contracior s not Hable to an emplovee of the contractor
merely because the hiver retained conirol over safety conditions at
[the] worksite” (Fooker, supre, 27 Cal.dth at p. 302 Likewisze,
under Hooker, the evidence that Fillner was aware of the dangerous
condition is not a basis for a finding of atficmative condribution,
([ee id. at pp. 803, 214-215 [Caltrany swarencss of danger inherent
in permitting freeway overpass to be used during construction did
not constitute afficmative contribubion])

Ultimately, plaintiffs seek to hold Fillner responsible because
JSeifrey Tverberg made an unwise decision to confront » condition
that he personally knew to be dangerous, without fivst remedying
the condition or requiring someone else 1o yemedy 6 on his behalll
This evidence is insudficient to support recovery on the retained

eontral theory of Hability.
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CONULUSION

The judgment of the Court of Appesl should be reversed.

Septembey 10, 2009 HORVITZ & LEVY 1ip
DAVID M. AXELRAD
STEPHEN E. NORRIS
VITALE & LOWE
ROBERT LAWRENCE BRAGG

< N \Lx 2
By Q“)r%:%gg‘m < r/? e

Stewhen E. Norris

Attorneys for Detendant and Respondent
FILLNWER CONSTRUCTION, INC.
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