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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

LEE MAX BARNETT,
Petitioner, | S
Petition for
V. , Review -
previously
THE SUPERIOR COURT OF BUTTE COUNTY, granted in
Case No.

Respondent, S150229

THE PEOPLE OF THE STATE OF CALIFORNIA,

Real Party in Interest.

- TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE,
AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE
SUPREME COURT OF CALIFORNIA:

Petitioner, the People of the State of California (hereinafter “the
People”), respectfully petitions this Court to grant review of the above entitled
matter pursuant to Rule 8.5 of the California Rules of Court. This Court earlier
granted review in this same matter and transferred the opinion to the Court of
Appegl, Third Appellate District for briefing to consider and decide the issue
raised in an amicus curiae brief. A copy of the published decision of the Court
of Appeal, Third Appellate District on transfer, filed on June 19, 2008 is
attached as Appendix A (App. A).

ISSUES PRESENTED

1. Does an out-of-state law enforcement agency become part of the
prosecution team for discovery purposes when the agency's
involvement is limited to providing the prosecution in the current
case with previously existing records regarding prior crimes of

the defendant?



2. Under Penal Code section 1054.9, is the requirement that a
petitioner show “good faith efforts to obtain discovery materials
from trial counsel were made and were unsuccessful” satisfied
when a pvetitioner simply describes material, that if it exists,
would be discoverable at trial, without consideration of the
discovery already provided by the prosecution and obtained by

the petitioner from trial counsel?

GROUNDS FOR REVIEW

The People respectfully request that this Court grant review of the
issues presented so as to secure vuniformity of decision and to settle important
questions of law (Cal. Rules of Court, rule 8.5, subd. (b)(1)). This Court
previously granted review on these questions.

This case involves two impdrtant issues of discovery law. First,
the Court of Appeal adopted an expansive definition of the “prosecution team”
for discovery purposes that is at odds with this Court’s precedent and will have
an impéct in criminal cases throughout the state. Review is necessary to secure
a uniform definition of the “prosecution team” concept in California that will
apply consistently in both pretrial and post-conviction proceedings.

In addition, this case also involves an application of Penal Code
section 1054.9, which- provides “limited” post-conviction discovery rights to
prisoners under sentence of death or life without possibility of parole. The
issues of the showing necessary to entitle a prisoner to post—conviction
discovery and the applicability of Evidence Code section 664 are unresolved by
this Court. As these motions are addressed in the Superior‘ Courts, a uniform.
interpretation of the statute is necessary to provide individual trial courts

sufficient guidance in this area.



STATEMENT OF THE CASE

This Court previously granted the People’s petition for review of
the Court of Appeal, Third Appellate District’s prior decision in this case
granting in part aﬁd'denying in part Barnett’s petition for writ of mandate.

This Court has already affirmed Barnett’s death sentence. (People
v. Barnett (1998) 17 Cal.4th 1044.) Subsequently, on July 19, 2004, Barnett
filed a motion for discovery pursuant to Penal Code section 1054.9 in the Butte
County Superior Court. (Petition for Writ of Mandate (“Petition,” Exh 1.) The
trial court granted a substantial number of Barnett’s requests. (Petition, Exh
56.) | |

Nonetheless, oﬁ November 30, 2005, Barnett filed a Petition for
Writ of Mandate with the Court of Appeal, Third Appellate District.
Ultimately, the Court of Appeal issued an alternative writ and filed a published
opinion granting and denying the writ in part. The Court then modified its
opinién on rehearing on January 2,- 2007 to grant Barnett an additional
discovery request. .

On April 25, 2007 this Court granted fhe People’s petition for
review on the same issues presented raised again in this petition. However,
after the Criminal Justice Legal Foundation filed an amicus curiae brief '
challenging the constitutionality of Penal Code section 1054.9, this Court
transferred this case back to the Court of Appeal to consider and decide the
state constitutional issue.

After considering additional briefing by the parties on transfer,
the Court of Appeal filed a published opinion on June 19, 2008 holding that

Penal Code section 1054.9 was constitutional. (Barnett v. Superior Court

1. The first published decision is reported at Barnett v. Superior Court
(2006) 145 Cal.App.4th 495. The modified opinion was published at (2001)
146 Cal.App.4th 344 and is now located at (2007) 54 Cal.Rptr.3d 283.
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(People) (2008) 164 Cal.App.4th 18). The opinion otherwise granted and
denied Barnett’s petition in part again relYing substantially on the same analysis
and language contained :in its earlier opinion for which this Court had granted
the People’s petition for review .

Accordingly, the Court of Appeal repeated its rejection of the
majority of Barnett’s requests, finding that Barnett had failed to establish that
he was entitled to discovery under Brady v. Maryland (1963) 373 U.S. 83.
(App-A:2.) In granting one request, however, the Court of Appeal rejected the
People’s argument that out-of-state law enforcement agencies that provided pre-
existing police reports “related to previous criminal conduct” by Barnett were
not part of the prosecution team for discovery purposes. The Court held that
such agencies were sufficiently “involved” in the case so as to be part of the
“prosecution team” for discovery purposes. (App.A:24-36.)

Furthermore, the Court disagreed with the People’s argument that
Penal Code section 1054.9 required Barnett to show that he did not already
have the materials he requested in his discovery motion. The Court found that
Barnett "did not have to account for the documents cuﬁently in his possession.
(App.A: 34-36). '

Finally, citing its decision in People v. Superior Court (Maury)
 (2006) 145 Cal.App.4th 473 (hereafter Maury), the Court rejected the People’s
argument that Barnett was not entitled to discovery under Penal Code section

1054.9 because he failed to show that he was “unsuccessful” at obtaining the

2. The Court did not repeat the analysis of its earlier opinion rejecting
the People’s argument that it was Barnett’s burden to prove the existence or a
good faith belief in the existence of requested discovery materials. Instead, the
Court simply cited its opinion in People v. Superior Court (Maury) (2006) 145
Cal.App.4th 473 to reject the argument. Associate Justice Sims did not reattach
the concurring opinion he filed in conjunction with the Court’s earlier opinion.
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discovery materials requested, as required by the statute.¥ The People argued
that Barnett should make that showing by establishing that the specific materials
he requested actually existed and were therefore missing from his files. In
addition, the court held that Evidence Code section 664's presumption that an
official duty has been regularly performed did not apply to the actions of the
prosecution at trial when a petitioner seeks post-conviction discovery of
materials that the prosecution should have disclosed at trial. The Court of
Appeal disregarded this Court’s endorsement of Evidence Code section 664
from In re Steele (2004) 32 Cal.4th 682 since it did not believe this Court’s
statement was based on thorough analysis and compelling logic. (App.A: 33-
34.)

The People now ask this Court to resolve the issues presented in
the original petition for review granted by this Court after the Court of Appeal

issued its first published opinion in this case.

3. As noted, the same three judge panel has also issued published
decisions in two other Penal Code section 1054.9 cases. (Maury, supra,
Kennedy v. Superior Court (2006) 145 Cal.App.4th 359.) In Maury, the court
rejected the People’s interpretation of section 1054.9, employing the same
reasoning and virtually identical language as it used in this case. In Kennedy,
the court denied Kennedy’s petition for writ of mandate, though not on the
grounds the People urged.



ARGUMENT
INTRODUCTION

Although the Court of Appeal in this case denied the majority of
Barnett’s discovery requests under Penal Code? section 1054.9, the court’s
definition of the “prosecution team” and its interpretation of section 1054.9 will
have a substantial negative impact in both pre and post trial discovery
proceedings. Review is necessary to avoid such an outcome.

The Court of Appeal first created a overly-inclusive definition of
the “prosécution team” that Will have significant repercussions in .criminal cases
throughout the state. The Court of Appeal held that out-of-state agencies that
simply provide police reports are sufficiently involved in the case to be
considered part of the prosecution team. The appellate court’s definition of the
concept conflicts with this Court’s decision in Steele, supra, 32 Cal. App.4th at
701. In addition, the court’s definition cannot be limited to section 1054.9
situations and will impact the discové_ry obligations in any criminal case in
which the prosecution obtains information from a government agency outside
of its jurisdiction.

In addition to its expansive view of the prosecution team, the
Court of Appeal also interpreted section 1054.9 in a manner inconsistént with
the purpose of the statute. Section 1054.9 was enacted for the “limited”
purpose of fixing “the problem that occurs when a defendants’ files are lost or
destroyed after trial” and providing “a reasonable avenue for habeas counsel to
obtain documents to which trial counsel was already legally entitled.” (Steele,
supra, 32 Cal.4th at pp. 694-695.) However, the Court of Appeal in this case

interpreted section 1054.9 to have a much broader purpose. The Court of

4. Unless otherwise specified, all further statutory references are to the
Penal Code.



Appeal’s interpretation forces the prosecution on a wild-goose chase for
discovery that likely does not exist, based only on a capital or life prisoner's¥
unsupported hope that something new will turn up. - |

In his concurring opinion to the Court of Appeals’ first opihion
in this case?, Justice Sims correctly -recognized that the appellate court’s
interpretation of Penal Code section 1054.9, “allows a defendant to ‘discover,’
among other things, every scrap of paper currently possesséd by the prosecution
or law enforcement that was prepared by any law enforcement agency that had
anything to do with any witness.” (App. B:2). However, this Court has
stressed that section 1054.9 “does not allow ‘free-floating’ discovery asking for
virtually anything the prosecution possesses.” (Steele, supra, 32 Cal.4th at p.
695.) Despite this Court’s admonition, the Court of Appeal interpreted section
1054.9 to allow a petitioner to request virtually anything the prosecution
possesses.- Indeed, the Court of Appeal opined that discovery under section
1054.9 is actually limited only by the imagination ‘of habeas counsel! (See
App.A: 53 [“[I]f a defendant and/or his attorney can imagine and describé
materials to which the defendant would have been entitled at time of trial based
on some plausible theory, then a request for such material would be proper
under section 1054.9"].) This case demonstrétes that by limiting discovery.to _
a petitioner’s imagination, the court has effectively eliminated any limitation to
post-conviction discovery.

The Court of Appeal’s decision is based on a fundamentally
incorrect premise that ignores statutory language and fails to accord trial

prosecutors any confidence. This opinion guarantees that section 1054.9

5. Section 1054.9 specifically applies to prisoners sentenced to death
and to life imprisonment without the possibility of parole.

6. For the Court’s convenience, Justice Sims’ concurrence from the first
appellate opinion is attached to this petition for review as Appendix B.
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motions will occur in every capital case in California. Review is necessary to
ensure that section 1054.9 is properly applied in the limited manner the

Legislature intended.

L.

REVIEW IS NECESSARY BECAUSE THE

COURT OF APPEAL CREATED AN

OVERBROAD AND UNWORKABLE

DEFINITION OF THE “PROSECUTION

TEAM” FOR DISCOVERY PURPOSES

THAT WILL IMPACT CASES FAR

BEYOND PENAL CODE SECTION 1054.9

In granting one of Barnett’s discovery requests, the Court of
Appeal concluded that out-of-state police agencies are part of the prosecution
team or otherwise “involved in the prosecution” for purposes of discovery.
(App.A:32-33.) Review is necessary to correct this improperly expansive view
of the “prosecution team” because it will have implications far beyond
discovery under section 1054.9.

In his Petition for Writ of Mandate, Barnett argued that he was
entitled to discovefy of original notes taken by out-of-state police officers
relating to the interview of any witness who testified against Barnett. (Petition,
at p. 21.) Though the superior court granted discovery of original notes from
California law enforcement officers, it denied such discovery from out-of-state
officers. ‘ _

The Court of Appeal in this case held that “the trial court abused
its discretion when it denied Barnett's request for any original notes taken by the
" 22 out-of-state law enforcement officers who conducted interviews of witnesses
who testified at trial.” (Slip opn. at p. 41.) In reaching this conclusion, the
court determined that a “law enforcement agency that provides a report relating

to previous criminal conduct by a defendant . . . can be deemed to have been

‘involved in the investigation or prosecution of the case’ against the defendant.”
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(Id. at p. 20.) The Court expressly noted that the fact that an agency’s
“involvement may have been limited to providing reports the People requésted
from them” did not change the analysis. (/d. at p. 21.) The court concluded
that “the People had constructive possession of information possession by those
[out-of-state] agencies, and the People’s constitutional duty to disclose
exculpatory information extended to information in the possession of those
agencies.” (Id. at p. 24.)
A. The Court Of Appeal’s Definition Of The Prosecution

Team Conflicts With In Re Steele
In In re Brown (1998) 17 Cal.4th 873, this Court discussed the
extent that the prosecution’s duty to disclose materials under Brady? applies to
materials outside of the actual possession of the prosecution. Consistent with
United States Supreme Court precedent, this Court concluded, “The scope of
this disclosure obligation extends beyond the contents of the prosecutor's case
file and encompasses the duty to ascertain as well as divulge ‘any favorable
evidence known to the others acting on the government's behalf ....”” (/d. at p.
879, quoting Kyles v. Whitley (1995) 514 U.S. 419, 437.) “As a concomitant
of this duty, any favorable evidence known to the others acting on the
government's behalf is imputed to the prosecution. ‘The individual prosecutor
is presumed to have knowledge of all information gathered in connection with
‘the government's investigation.”” (/bid., quoting U.S. v. Payne (2nd Cir. 1995)

63 F.3d 1200, 1208.)

In Steele, this Court reiterated that “the prosecution is responsible
not only for evidence in its own files but also for information possessed by
others acting on the government's behalf that were gathered in connection with

the investigation.” (32 Cal.4th at p. 697.) There, the prosecution had obtained

7. Brady v. Maryland (1963) 373 U.S. §3.
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access to the defendant’s prison file, had reviewed the file for relevant
information, and arranged to have copies made of select records in the file. (/d.
atp. 702.) Despite the level of prosecution access to the defendant’s file, and
the obvious cooperation from the prison, this Court concluded that the prison
was not part of the prosecution team. (/d. at p. 701, citing People v. Superior
Court (Barrett) (2000) 80 Cal.App.4th 1305.) '

Thus, this Court relied on the decision in Barrett when evaluating
the extent of the prosecution team. In Barrett, the court considered to what
extent prison officials were part of the prosecution team in a case involVing a
homicide in prison. “[P]rison officials interviewed crime witnesses, prepared
reports and performed other investigative tasks in connection with the homicide
that took place inside the prison.” (People v. Superior Court (Barrlett)_, supra,
80 Cal.App.4th at p 1317.) The trial court ordered discovery from the \
prosecution of substantial information possessed by the prison that did not
relate to the charged crime. (/d. at pp. 1309-10) On the mandamus review, the
Court of Appeal first concluded that “CDC clearly was an investigatory agency
in the case and part of the investigative team.” (Id. at p. 1317.) As such, fhe
defendant was entitled to “discovery of materials generated or maintain.ed by
CDC relating to its investigation of the April 9, 1996 homicide.” (/bid.)
However, the defendant was not entitled to the bulk of his requests because
those documents were “not gathered by CDC in connection with its
investigation of the April 9, 1996 homicide.” (Id. atp. 1318) In other words,
the defendant was not entitled to discovery through the prosecution “of
materials CDC generated when it was not acting as part of the prosecution
team.” (/bid.) To obtain those materials, the defendant would have to proceed
under third party discovery rules. (/bid.)

Consequently, as Barrett makes clear, an agency is part of the

prosecution team if it generates or gathers information “in connection with” the

10



investigatioh of the charged offenses in a given case. If an agency previously
gathered information for reasons unrelated to the charged offenses, it is not part
of the prosecution team. Obviously, prison officials in Steele did not gather the
defendant’s prison records “in connection with” an investigation into the
murder in that case. Indeed, such a connection would be impossible given that
the murder in Steelé occurred after the defendant’s prison term had ended. (32
Cal.4th at p. 701.)
| Accordingly, the Court of Appeal’s decision conflicts with Steele.
The involvement of the prison in Sfeele was indistinguishable from the
involvement of the out-of-state agencies in this case. In Steele, the prison
simply provided information to the prosecution, just like the _out-of-state
agencies provided previously-generated reports to the prosecution in this case.
Obviously, when the out-of-state agencies investigated Barnett’s
prior crimes, they were not acting on behalf of the prosecution in this case.
Those out-of-state reports and interviews were generated in separate
investigétions that pre-dated the murder in this case, in many instances by
almost two decades. Though the out-of-state agencies had long completed any
invéstigations into Bamett’s prior crimes by the time the murder in this case
occurred, the Court of Appeal found those agencies sufficiently involved in the
prosecution of this case that they were part of the prosecution team. Indeed, the
Court of Appeal opined that even if the out-state-agencies were not part of the
“prosecution team,” the People in this case were still considered to be in
“constructive possession” of the record of those agencies because‘the agencies
had provided records. (Slip opn. at p. 24.) The Court of Appeal, however,
failed to cite any support for its novel conclusion that Brady obligations extend
beyond the “prosecution team” in any given case.
In this case, the prosecution undertook an investigation into

Barnett’s past with an eye to developing evidence in aggravation for the penalty
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phasé. That investigation led the prosecution to numerous out-of-state agencies
that had information relevant to Barnett’s prior criminal activities. (App.A: 28-
29.) Those agencies did not gather information nor evidence at the behest of
the prosecution. They simply provided information that had already been
gathered in different, unrelated cases. They were passive third parties, not
active participants in the investigation and prosecution of Barrett’s case.
| The Court of Appeal’s interpretation of the prosecution team
makes little sense unless one adopts the view that anytime an agency provides
information to a prosecutor it becomes “involved” in the investigation and
prosecution of thét case. However, as this Court held in Steele, merely
providing information to the prosécution does not render an individual or
agency part of the prosecution team within the meaning of Brady. The Court
of Appeal’s interpretation is simply inconsistent with this Court holding in
Steele, and therefore review should be granted on this issue.
- B. The Court Of Appeal’s Definition Of The Prosecution

Team Will Have A Broad Impact In Criminal

Discovery Beyond Section 1054.9 Cases

The Court of Appeal’s definition of the “prosecution team” is
ultimatevly based on constitutional principles from the Brady line of cases. The
appellate court made it clear that “the People had constructive possession of
information possession by those [out-of-state] agencies, and the People’s
constitutional duty to disclose exculpatory information extended to information
in the possession of those agencies.” (App.A:34.) Given that Brady
obligations exist in all criminal cases, the holding of the Court of Appeal in this

case cannot reasonably be limited to section 1054.9 cases.¥

8. The scope of the “prosecution team” definition in California is
congruent with the definition under Brady, supra. (See People v. Zambiano
(2007) 41 Cal.4th 1082, 1133-1134.)
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There is no doubt that prior crime evidence may be used in

-numerous circumstances in a criminal trial, both for guilt and sentencing
determinations. (See, e.g., §§ 667, 667.5,667.51; Evid. Code §§ 1101, 1108,

1109.) If a prosecutor intends to prove and use an out-of-state prior in a current

criminal prosecution, it is likely that the prosecutor will obtain some

information related to fhat prior crime from the agencies that investigated and

prosecuted the prior. Under the Court of Appeal’s interpretation of Brady,

however, once the prosecutor obtains information regarding that prior, the

agency that provides the information becomes “involved” in the prosecution of

the current case, and part of the prosecution team.

Given the Court of Appeal’s decision, anytime the prosecution
obtains information for use in a criminal case from another government agency,
the prosecution will have to assume that the agency is part of the prosecution
team. However, in many cases, the prosecution will have little or no access to
an agency'’s files beyond what the agency provided. Certainly, in this case, the
prosecution had no control over the out-of-state agencies that provided
information and may not have been able to get full access to all records
possessed by those agencies that involved Barnett.?

The concept of the “prosecution team” extends beyond post-
conviction discovefy under section 1054.9. Tt applies to pre-trial discovery
pursuant to section 1054.1 and throughout the entire criminal case under Brady
v. Maryland. The Court of Appeal’s expansive definition of the prosecution
team will necessarily apply outside of section 1054.9 cases. Accordingly,

review is necessary in this case to properly define the scope of the prosecution

9. The People are not advocating a test for the prosecution team be
based on whether the prosecution had some type of supervisory authority over
the law enforcement agency. The observation merely highlights the problems
that will be caused by creating an overly-expansive view of the prosecution
team.
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team as it applies before, during and after trial.

IIL.

REVIEW IS NECESSARY BECAUSE OF
THE COURT OF APPEAL’S
MISINTERPRETATION OF THE PURPOSE
OF PENAL CODE SECTION 1054.9 AND ITS
DISREGARD OF ITS STATUTORY
LANGUAGE, WILL RESULT IN POST-
CONVICTION DISCOVERY MOTIONS IN
EVERY CAPITAL CASE IN CALIFORNIA

A. The Court Of Appeal Operated On The Incorrect

Premise That Penal Code Section 1054.9 Was

Designed To “Double-Check” The Discovery

Provided At Trial

The pervasive, and ultimately incorrect, premise of the Court of
Appeal’s interpretation of section 1054.9 is the court’s view that the statute is
an actual investigatory tool, rather than simply a mechanism for the “limited
~ purpose” of providing habeas petitioners with access to materials that are
discovered “missing” from their trial counsel’s file!? Though the difference
of opinion between the Court of Appeal and the People on this point may seem-
subtle, that difference has a fundamental impact on any interpretation of the
statute.

In Steele, this Court concluded that the purpose of section 1054.9
was more than just a “file reconstruction” statute. One legislative report
indicated, “The purpose of the proposed legislation is to provide a reasonable

avenue for habeas counsel to obtain documents to which trial counsel was

10. The reason that materials are missing from a petitioner’s possession
is immaterial to the statute. The materials may be missing because they were
provided and lost (Steele Category 1); because the prosecution should have
provided them but did not (Steele Categories 2 & 3); or because they were
materials the petitioner could have asked for and been entitled to at trial (Steele
Category 4).
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already legally entitled.” (Stéele, supra, 32 Cal.4th at p. 694, quoting Sen.
Rules Com., Off. of Sen. Floor Analyses, Rep. on Sen. Bill 1391 (2001-2002
Reg. Sess.) as amended Aug. 26, 2002, p. 5.) As the legislative report noted,
the purpose of the statute was to provide “access” to discovery materials.

This legislative purpose becomes even more clear considering the
state of the law prior to section 1054.9. Under People v. Gonzalez (1990) 51
Cal.3d 1179, a habeas petitioner was not entitled to any discovery absent the
issuance of an order to show cause. (Steele; supra, 32 Cal.4th at p. 690.) Thus,
unless there was informal cooperation from the prosecutor, even a petitioner
who could establish that discovery materials to which he was entitled at trial
were missing and in the possession of the prosecution was not entitled to access
to that material. The Legislature followed the Court of Appeal’s advice in
People v. Ainsworth (1990) 217 Cal.App.3d 247, and enacted a state, section
1054.9, to give courts jurisdiction to order discdvery‘in these situations. That
statute represents the Legislature’s determination that a petitioner who can
establish that he does not possess all of the discovery materials from the trial
should be giveh reasonable access to such materials.

Thus, the purpose' of section 1054.9 was to provide a simple
means for habeas petitioners to obtain access to any missing discovery
materials. In other words, section 1054.9 created a remedy to petitioners who
have initially determined that some of the discovery materials from trial are
missing-either because counsel lost them, the prosecution did not provide them,
or defense counsel did not make a legitimate, meritorious request for them.

In contrast, the Court of Appeal now relies on its separate Maury
opinion to hold that section 1054.9 is a mechanism by which a petitioner can
determine whether anything is missing in the first place. No initial showing is
required. In Maury, the court was concerned about the possibility that “a

defendant in a given case may have no idea whether the materials he obtained
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frofn trial counsel amount to all of the materials the prosecution turned over
during trial.” (App.A:34 citing Maury, supra, at 484). Thus, section 1054.9
is a “peace of mind” statute intended to quiet any fears, no maiter how
groundless or imaginary, a petitioner might have regarding the completeness of
trial discovery.

Unfortunately, this broad reading of section 1054.9's “limited
purpose” has a fundamental impact on the court’s interpretation of the statute.
In this case, for example, Barnett is missing nothing from trial counsel’s files

“and has made no showing that any additional discovery materials exist.
Obviously, no litigant, on either side, really knows if they have all of the
discovery to which they are entitled. However, that unavoidable uncertainty

. does not support double or triple checking of discovery either at trial or in post-
conviction proceedings.

| Moreover, neither the language of the statute nor its legislative
history support the court’s premise that section 1054.9's purpose is to alleviate
a prisoner’s concerns that he might not have all of the discovery from a case.
In Steele, this Court concluded that the statute’s “main focus was to permit
reconstruction of lost files.” (32 Cal.4th at p. 694.) But the legislative history
did “not mention other problems such as the possibility that prosecutors did not
fulfill their duty to provide discovery.” (Ibid.) Nothing in the statute suggests

“that the Legislature was concerned about a prisoner’s comfort level regarding
the remote possibility that some additional materials exist. Rather, the
Legislature was concerned about providing a reasonable remedy for prisoners
who have already determined that they are missing some discovery materials.

Section 1054.9 is roughly analogous to the rule of Brady v.

11. In this case, confusion over whether Barnett received all of the
discovery provided at trial should not exist because “the record indicates that
Barnett received trial counsel's entire file” which presumably contains all of the
discovery provided by the prosecution. (App. A:33.)

16



Maryland, supra, 373 U.S. 83. In Brady, the United States Supreme Court
established a remedy when the state has failed to disclose favorable, material
evidence. However, Brady did ﬁot establish constitutionally-mandated
procedures for conducting discovery either during or after trial. (See,
Weatherford v. Bursley (1977) 429 U.S. 545, 559 [“There is no general
constitutional right to discovery in a criminal case, and Brady did not create
one”].) Brady involves a remedy once a non-disclosure has already been
discovered. Nothing in the Brady line of cases requires procedures for
discovering the existence of material, exculpatory evidence in the first place.
Ordinarily, the prosecutor’s decision on what to disclose is final. (Pennsylvania
v. Ritchie (1987) 480 U.S. 39, 59.)

Like Brady, section 1054.9 provides a remedy once a problem is
discovered. The statute provides a petitioner reasonable access to documents
a petitioner has discovered are missing from his files. This interprétation is
supported by the statute’s requirement that a petitioner show that “good faith
efforts to obtain discovery materials from trial counsel were made and were
unsuccessful.” The term “unsuccessful” indicates that the Legislature intended
section 1054.9 to apply only when a petitioner can establish that he is missing
some of the discovery materials. The statute was simply not designed to apply
to a petitioner who has no basis to believe that any materials are missing, but
who just wants the prosecution to double-check to make sure.

Section 1054.9 is a remedial statute designed to provide
petitioners with reasonable access to obtain materials they determine are
missing. It was not designed, as the Court of Appeal concluded, as a tool to
determine if a problem even exists. Unfortunately, the Court of Appeal’s
erroneous conclusion substantially impacted the court’s interpretation of the
statute. Review is necessary to clarify the proper purpose of the statute as a

straightforward remedy for missing documents.
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B. Review Is Necessary Because The Court Of Appeal

Ignored The Statutory Requirement That A Petitioner

Show He Was Unsuccessful In Obtaining The

Discovery Materials From Trial

To be entitled to “limited” discovery under Penal Code section
1054.9, a petitioner must make a threshold showing “that good faith efforts to
obtain discovery materials from trial counsel were made and were
unsuccessful.” (§ 1054.9, subd. (a).) In this case, the Court of Appeal
effectively eliminated this “threshold showing” from the statute.

In Steele, this Court expressly left open the question of what
showing is necessary to satisfy the “good faith efforts” requirement of
subdivision (a). (32 Cal.4th at p. 690 [indicating “the ‘good faith effort’
requirement is not at issue here”].) However, because the Legislature
specifically triggered post-conviction discovery on the showing articulated in
subdivision (a), a proper interpretation of that language is critical to any
application of section 1054.9. Review is therefore necessary to provide the
lewer courts with that proper interpretation. |

1. The Plain Language Of Penal Code Section

1054.9 Requires A Threshold Showing By A
Petitioner That He Was Unsuccessful In
Obtaining Discovery Materials From Trial
Counsel’s Files

The starting point in statutory construction is the express
language of the statute at issue. (People v. Birkett (1999) 21 Cal.4th 226, 231.)
Words used in a statute should be given the meaning they bear in ordinary use.
(Ibid.; Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735.) If the language is
clear and unambiguous there is no need for further interpretation or
construction. (Deitkmejian, supra.) |

The Legislature conditioned discovery under section 1054.9 on

two specific showings by a petitioner. First, a petitioner must show that he
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made “good faith” efforts to obtain the discovery materials from trial counsel.
Second, the petitioner must also show that his “good faith efforts” were
“unsuccessful.” Only upon a proper showing of both requirements specified in
subdivision (a) is a petitioner entitled to “reasonable access” to the discovery
materials in the possession of the prosecution. While the “good faith efforts™
requirement is easy to understand, the statute’s requirement that a petitioner
show he was “unsuccessful” requires a more in-depth analysis.

In a typical habeas situation, a petitioner obtains files from trial
counsel. Those files will contain a certain amount of “discox)ery materials”
from the trial. At that point, it is incumbent upon the petitioner to review the
files and make a determination if the files contain all of the “discovery
materials” from trial. If a petitioner detc;,rmines that some discovery materials
are missing, then section 1054.9 applies to allow reasonable access to those
missing materials. On the other hand, if a petitioner hds no evidence that any
discovery materials are missing from those received from trial counsel, there is
no basis to believe that section 1054.9 should apply. Accordingly, when a
petitioner files a section 1054.9 motion, implicit in that motion is the assertion
that some discovery materials are missing for the petitioner’s files. |

However, the statutory language requires more than an assertion
that discovery materials are missing, it requires a showing that a petitioner does
not have all of the discovery materials from his or her case. Thus, a petitioner
seeking discovery under section 1054.9 must show that it is more likely than
not¥ that some discovery materials are missing from the documents obtained
from trial counsel. Obviously, to satisfy that burden, a petitioner must produce

evidence tending to establish this fact. (Evid. Code, §§ 110, 550.) A

12. The Legislature did not specify a burden of proof for the showing
necessary to trigger application of the statute. In the absence of a specific
burden of proof, the showing should be preponderance of the evidence.
(Evidence Code, § 115.)
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petitioner’s belief or speculation that some unknown discovery materials are
missing from his or her files is insufficient to carry that burden.

Obviously, a petitioner who obtains all of the “discovery
materials” from trial counsel is successful under fhe statute. Thus, the onlytime
that post-conviction discovery is authorized under section 1054.9 is when a
petitioner is missing some of the “discovery materials” from his or her trial.
Under the plain language of the statute, a petitioner must therefore show that he
is iniésing discovery materials to properly establish that he was “unsuccessful.”
A petitioner who has no evidentiary basis to support that any discovery
materials are missing cannot satisfy the showing mandated by the statute.

2. The Court Of Appeal’s Interpretation Of

Section 1054.9 Eliminated The Requirement
That A Petitioner Show He Was Unsuccessful
And Erroneously Concluded That It Would Be
Impossible Standard To Meet

As noted, the Court of Appeal now relies on Maury to reject the
People’s interpretation of the required “threshold showing” under section
1054.9 that petitioner has been “unsuccessful in obtaining discovery materials
from trial counsel.” (App.A: 33-34.) In Maury, the Court erroneously
concluded that the People’s interpretation of section 1054.9 “erects a standard
that is virtually impossible, if not absolutely impossible, for a defendant to
meet.” (Maury, supra, at 480.) In doing so, the court impermissibly
transformed section 1054.9 into a “‘free-ﬂoating’ discovery [statute] for
virtually anything the prosecution possesses.” (Steele, supra, 32 Cal.4th at
695.)

Although the Court of Appeal rejected the People’s interpretation
of the term “unsuccessful” in section 1054.9, the court offered no guidance as

_to its meaning. Given the court’s ultimate holding in this case, it appears the

court simply ignored the term in the statute. Indeed, the court articulated its
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view on the showing necessary for discovery under section 1054.9. “Butif a
defendant and/or his attorney can imdgine and describe materials to which the
defendant would have been entitled at time of trial based on some plausible
theory, then a request for such material would be proper under section 1054.9.”
(App.A:53.) Conspicuously absent from the showing required by the court is
any mention of the term “unsuccessful.” The lack of any meaningful
explanation from the court regarding the term “unsuccessful” indicates that the
court simply ignored that language and applied section 1054.9 as if it did not
include the term.

“Well-established canons of statutory construction preclude a
construction which renders a part of a statute meaningless or inoperative.”
(Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal. 4th 257, 274.)
Obviously, the Legislature intended for the term “unsuccessful” to have some
operative effect on post-conviction discovery. Specifically, the Legislature
intended section 1054.9 to apply to those petitioner who are actually missing
some of the discovery materials from trial. By ignoring the express language
of the statute, the Court of Appeal has eliminated a major limitation to post-
~ conviction discovery erected by the Legislature. The Court of Appeal in tﬁis
case simply took it upon itseif to rewrite the statute.

Ultimately, the Court of Appeal chose to ignore express statutory
language based on an incorrect conclusion. Specifically, the Court reiterated
its reliance on Maury in which it held that the People’s interpretation of the
term “unsuccessful” set a “virtually impossible, if not absolutely impossible”
standard for petitioner’s to meet. (Maury, supra, at 480.) The court was
mistaken. |

As discussed above, section 1054.9 discovery is only available
when a petitioner is missing some or all of the “discovery materials” from his

or her case. All that the People are advocating is that when a petitioner seeks the
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benefit of section 1054.9, he explain why he believes discovery matefials are
missing. If a petitidner possesses no evidence that suggests additional
discovery materials exist, then any request for post-conviction discovery is
based on mere speculation. Speculation is insufficient to establish the required
showing of “unsuccessful.” As discussed above, the purpose of section 1054.9
is not to determine, in the first instance, if any materials are missing. Rather
section 1054.9 provides a remedy when a petitioner affirmatively establishes
that materials are missing. |

Indeed, a petitioner, like Barnett, who has no evidenﬁary basis to
believe that any discovery materials are missing from those obtained from trial
counsel should have an impossible burden to establish that he was unsuccessful.
Barnett’s burden is of his own making. He is willing to speculate that

-additional materials exist but balké when tasked with presenting any evidence
to substantiate his speculation. Unless a petitioner has a objectively reasonable
belief (ie, supported by evidence) that he is missing discovery materials, then
he should not be seeking discovery under section 1054.9 in the first place.
Requiring an evidentiary showing to support a post-conviction discovery
requests will discourage frivolous and speculative motions.

In sum, the Court of Appeal’s interpretétion of section 1054.9
eliminated statutory language intended by the Legislature to limit access to post-
conviction discovery. The appellate court’s failure to accord any meaning to
the statutory requirement that a petitioner show he was “unsuccessful” before
discovery is authorized cannot stand. Reviéw is necessary to properly limit the
application of this statute to situations the Legislature actually intended.

C. Review Is Necessary Because The Court Of Appeal

Failed To Properly Apply Evidence Code Section 664
To The Actions Of The Prosecution At Trial

In its decision, the Court of Appeal relied on Maury to expressly

22



reject the People’s argument that Evidence Code section 664 should apply
when a petitioner is seeking discovéry materials pursuant to section 1054.9.
(Maury, supra, at 480-485..) The Court’s decision ignores the Evidence Code
and conflicts with language in Steele.

Evidence Code section 664 provides, in relevant part,. “Tt 1s
presumed that official duty has been regularly performed.” This presumption
has been repeatedly held to apply to the actions of the prosecution. (See, e.g.,
People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 147
[“The district attorney who participated in the proceeding, now deceased, is
presumed to have had knowledge of the law and to have acted in compliance
with its requirements.”]; Miller v. Superior Court (2002) 101 Cal.App.4th 728,
747-748 [applying presumption to the actions of the prosecution|; People v.

Cummings (1956) 141 Cal.App.2d 193, 200 [absent evidence of bad faith in
cross examination, courts must presume the prosecutor acted in good faith].)
Since providing discovery at trial is part of the official duty of a prosecutor
under both statutory and constitutional mandates, Evidence Code section 664
should apply when a discovery violation is alleged. Absent evidence to the
contrary, a prosecutor should be presumed to have properly fulfilled all
discovery obligations at trial. In other wordé, the prosecutor should not be
required to “re-do” discovery based on unsubstantiated speculation by a
petitioner who files a motion under section 1054.9 that simply re-submits
discovery requests from trial. |

In Steele, this Court specifically recognized the applicability of

- Evidence Code section 664 to section 1054.9 proceedings. This Court noted

| “unless the defendant overcomes Evidence Code section 664's presumption as.
to specific evidence, there will be no discovery for the trial court to order that

the prosecutor should have provided at trial.” (Steele, supra, 32 Cal.4th at p.

694 (italics added).) Though, as the Court of Appeal recognized, this language
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was dictum, there is no indication that this Court did not mean what it said
about the applicability of Evidence Code section 664 to post-conviction
discovery. Indeed, this Court has expressed confidence in prosecutors to
properly fulfill discovery obligations. (See, e.g., Steele, supra, 32 Cal.4th at p.
694 [“we expect and assume that they will perform this duty promptly and
fully”]; People v. Gonzalez, supra, 51 .Cal.3d at p. 1261, [“We expect and
assume that if the People's lawyers have such information in this or any other
cése, they will disclose it promptly and fully”].) Similarly., the United States
Supreme Court opefates under “[t]he presumption, well established by
"tradition and experience," that prosecutors have fully "discharged their
official duties™ under Brady. (Strickler v. Greene (1999) 527 U.S. 263, 286.)

Although both this Court and the United States Supreme Court
have confidence .Vin prosecutors to fully satisfy their discovery obligations, the
Court of Appeal apparently does not. However, there is nothing in the
legislative history of section 1054.9 that suggests that the Legislature was
concemed about prosecﬁtors failing to properly discharge their discovery
obligations at trial. (See Steele, supra, 32 Cal.4th at p. 694 [noting that
legislative “reports do not mention other problems such as the possibility that
- prosecutors did not fulfill their duty to provide discovery™].) Despite this lack
of any support in the legislative history, the Court of Abpeal in this case
disregarded the evidentiary presumption required by Evidence Code section
664.

The Court of Appeal embraced its erroneous conclusion in
Maury that applying the presumption would impose “a burden he may have no
means of meeting.” (Maury, supra, at 494.) The court is incorrect. A
petitioner who has evidence which suggests that discoverable materials were
not disclosed at trial can use that evidence to rebut the presumption. On the

other hand, a petitioner who has no evidence which suggests the prosecution
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did not fulfill its discovery obligations should not be entitled to discovery based
on an unsupported allegation of a discovery violation. To allow a petitioner to
obtain a discovery order under those circumstances would encourage petitioners
to engage in fishing expeditions based on nothing more than speculation that
the prosecution did not fulfill its discovery obligations. |
| This case presents a perfect example of the problem with ignoring
Evidence Code section 664. Here, Barnett expressly alleged that the
prosecution committed discovery violations at trial. (App.A: 37) However,
Barnett should not be able to trigger section 1054.9 obligations based on his
unsupported allegation, rather than competent evidence, that the prosecution
failed to provide the discovery that was required at trial. The Court of Appeal
in the case, by failing to apply Evidence Code section 664, gave credence to
Barnett’s baseless accusations of prosecutorial misconduct. As a result, the
prosecution will be forced to prove that it did not commit any discovery
violations at trial.
D. The Court Of Appeal Failed To Consider That Penal
Code Section 1054.9 Was Enacted As A Post-
Conviction Discovery Statute That Only Applies After
Trial Discovery Has Occurred
Ironically, the problem with the Court of Appeal’s interpretation
of section 1054.9 is that the court failed to consider that séction 10549 is a
post-conviction discovery statute. (App.A: 8-15 [upholding constitutionality of
section 1054.9 as a post-conviction discovery statute].) The court’s failure to
place section 1054.9 discovery in the proper context fatally infected the court’s
interpretation of the statute.
When the Legislature enacted section 1054.9, it was aware that
it was creating a discovery statute that would only apply after a trial. The
Legislature knew that post-conviction discovery would only occur after a trial

and the discovery that already had been provided. Accordingly, any
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interpretation of section 1054.9 must consider the fact that it was expressly
enacted to apply in a post-conviction setting. (App.A: 8-15).

The Court of Appeal in this case lost sight of that fact, and treated
post-conviction discovery like pre-trial discovery. Pre-trial discovery operates
on a clean slate. To require a defendant pre-trial to specifically identify
materials that actually exist in the possession of law enforcement would be
manifestly unfair. However, in a post-conviction setting, a petitioner has access
 to the entire record of the trial and whatever discovery he possesses from trial.

Post-conviction discovery in other jurisdictions recognize this
fact. In federal court, discovery is not permitted in habeas cases absent good
cause shown for the need for discovery. (Rule 6 of the Rules Governing
Section 2254 Cases.) Several other states also require a showing of good cause
before discovery is permitted ih post-conviction proceedings. (See, e.g., Canion
v. Cole (2005) 210 Ariz. 598, 600; People v. Johnson (2002) 205 11.2d 381,
408; State ex rel. Tassin v. Whitley (1992) 602 S.2d. 721, 723 [Louisiana];
Hollingsworth v. State (2003) 852 So.2d »612, 616 [Mississippi]; State v.
Marshall (1997) 148 N.J. 89; McMorrow v. State (2003) 667 N.W.2d 577, 582
[North Dakota].; Strickler, 527 U.S. at 285-286 [Virginia].) -

The Court of Appeal failed to recognize that substantial litigation
has already occurred by the time a petitioner seeks discovery under section
1054.9.A At the post-conviction stage, a trial has already occurred. Witnesses
against the defendant have testified under oath and physical evidence relevant
to the crime has been presented in open court for the jury to review. The record

992

at trial, which “should be ‘the main event’” of the criminal litigation process
contains the bulk of the relevant evidence in the case. (Anderson v. City of
Bessemer City, N.C. (1985) 470 U.S. 564, 575 [quoting aspirational language
of Wainwright v. Sykes (1977) 433 U.S. 72, 90.).) Indeed, the witnesses against

the defendant testified under oath and were subject to cross-examination, “the
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greatest legal engine ever invented for the discovery of truth.” (California v.
Green (1970) 399 U.S. 149, 158.) |

Unlike a defendant in the pre-trial stage, a habeas petitioner has
the benefit of hindsight to evaluate what the witnesses against him or her
actually said and to consider the actual evidence presented by the prosecution.
Certainly a trial court ruling on discovery matters during trial must take into
consideration the discovery that has gone on before. Similarly, in section
1054.9 proceedings, courts should also consider what has already occurred
when evaluating the need for additional discovery. If nothing in the record
suggests that additional discovery materials exist, that is a relevant circumstance
a court should consider when ruling on section 1054.9 motions.

A defendant at trial who is dissatisfied with the discovery
obtained at trial must file a motion to compel additional discovery and establish
that additional discovery exist that the prose;:ution failed to disclose. (See, e.g.
§ 1054.5.) A habeas petitioner who is also dissatisfied with the discovery
obtained at trial should be held -to the same standard. Otherwise, habeas
- petitioners would have greater post-conviction discovery rights than defendants
at trial. As this Courf held in Steele, “Section 1054.9, subdivision (b), should
not be read as creating a broader postconviction discovery right” than that
provided at trial. (32 Cal.4th at p. 696.)

Accordingly, review is necessary to ensure that post-conviction
discovery under section 1054.9 is applied in context and does not ignore the
‘litigation and proceedings that have already occurred in the case.

E. Review Is Necessary To Ensure That Penal Code

Section 1054.9 Motions Will Not Occur In Every
Capital Case

The decision of the Court of Appeal in this case makes it possible
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for any capital'¥ petitioner in California to éasily meet the conditions for post-
conviction discovery. As discussed above, the court ignored the statutory
requirement that petitioners must show that their efforts were “unsuccessful”
before discovery pursuant to section 1054.9 is authorized. In addition, the court
rejected the application of Evidence Code section 664 to post-conviction
~discovery.

Instead of establishing any meaningful hurdles to access to post-
conviction discovery, the Court of Appeal permitted the scope of discovery to
be governed by the imagination of habeas counsel. The court places no
limitations on a petitioner’s ability to request materials beyond requiring that a
petitioner describe discoverable materials. The Court of Appeal candidly
acknowledged that the imagination of petitioners is the only limiting factor
under section 1054.9. “But if a defendant and/or his attorney can imagine and
describe materials to which the defendant would have been entitled at time of
trial based on some plausible theory, then a request for such material would be

proper under section 1054.9.” (App.A:53.)

Thus, under the Court of Appeal’s interpretation; every capital
prisoner in the state should be exi)ected to file section 1054.9 motiohs. Though
the Court of Appeal hopes that petitioners will not “formulate discovery
requests based on nothing more than pure imagination,” (ibid.) that is exactly

14/

what the court’s decision will encourage. There is no downside for

13. The vast majority of the litigation has involved capital prisoners
who are automatically entitled to representation in collateral proceedings. It is
uncertain how much litigation will be generated by prisoners sentenced to life
without the possibility of parole.

14. Even the Court of Appeal has recognized that its interpretation of
the statute provides no limit to the ability of imaginative petitioners to obtain
post-conviction discovery orders. “The problem raised by this hypothetical is
not the difficulty in imagining and describing such evidence, but rather the
possibility that encouraging defendants and their habeas attorneys to imagine
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petitioners because it is always easy to ask for materials if one does not have to
provide any basis to believe the materials even exist. At a minimum, capital
prisoners will be able to delay resolution of their cases by using section 1054.9
because “the statute provides yet another excuse for a defendant to litigate, and
litigate, and litigate.” (App. B:3.) As this Court has noted, capital petitioners
“have a strong incentive for delay.” (In re Clark (1993) 5 Cal.4th 750, 796,
fn.31.) The court’s interpretation of the statute provides an easy means for
capital prisoners to inject further delay into an already protracted process.

. Iﬁ sum, review is necessary to properly limit the application of
section 1054.9. Providing post-conviction discovery based only on the
imagination of habeas counsel and/or capital prisoners invites substantial and
meaningless litigation. Indeed, the standard set by the Court of Appeal to
obtain discovery is so permissive that it can be easily met by every capital and
life prisoner in California, even prisoners who have no basis to believe any
additional discovery materials exist. When enacting section 1054.9, the
Legislative could not have intended to establish a system in which every capital
and life prisoner in the state will engage in post-conviction discovery. Review
should be granted to properly limit the. application of this statute to what the

Legislature intended.

such evidence will “turn [section] 1054.9 discovery into a game.”” (App.A:53.)
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CONCLUSION

For the foregoing reasons, the People respectfully request that the
Petition for Review be granted.
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This writ proceeding arises out of Penal Codel! section
1054.9, which allows persons subject to a sentence of death or
life in prison without the possibility of parole to file a
motion for postconviction discovery to assist in seeking a writ
of habeas corpus or an order vacating the judgment; In 2004,
petitioner Lee Max Barnett filed a comprehensive motion for
discovery under section 1054.9 in Butte County Superior Court.
Ultimately, the court granted many of Barnett’'s requests but
denied many others. Barnett brought this writ proceeding to
' challenge the denials.

In an earlier opinion in this proceeding, we decided a
number of issues left unresolved by In re Steele (2004) 32
Cal.4th 682, a California Supreme Court decision that had
decided some “important procedural and substantive issues
- regarding” section 1054.9. (In re Steele, at p. 688.)
Following the issuance of our opinion, the Supreme Court granted
review, then trahsferred the matter back to us with directions
to decide a new issue that had been raised by one of the amicus
curiae on behalf of the People, namely, whether section 1054.9
was an invalid amendment to the criminal discovery statutes that
were enacted by initiative as part of Proposition 115 in 1990.

As we will explain, we conclude section 1054.9 was not an
invalid amendment to the criminal discovery statutes. We will

also conclude (as we did in our earlier opinion) that the trial

1 All further statutory references are to the Penal Code

unless otherwise indicated.



court did hot abuse its discretion in denying some of Barnett'’s
requests but did abuse its discretion in denying others, and
therefore we will grant Barnett’s petition in part and deny it
in part. In reaching that result, we conclude (among other
things) that: (1) in requesting materials pursuant to section
1054.9, a defendant does not have to provide the People with an
inventory of every single document or other item the defendant
possesses already; (2) section 1054.9 does not give a defendant
the right to have the court order duplicative discovery;
(3) section 1054.9 does not provide a vehicle for a defendant to
enforce any obligation the People may have to produce
exculpatory evidence they did not possess at time of trial; and
(4) an unsworn denial of the existence of any furthér responsive
documents is not a valid basis for upholding the denial of a
defendant’s motion for discovery under section 1054.9.
FACTUAL AND PROCEDURAL BACKGROUND

In 1988 in Butte County, Barnett was conviéted of the
murder of Richard Eggett (as well as other crimes) and sentenced
to death. 1In 1998, the California Supreme Court affirmed his
convictions and sentence. (Péople v. Barnett (1998) 17 Cal.4th
1044, 1075, 1104, 1183.)

In July 2004, Barnett filed a discovery motion pursuant to

section 1054.9.2 At the time, he had two petitions for habeas

2 As relevant here, that statute provides as follows: “(a)

Upon the prosecution of a postconviction writ of habeas corpus
.or a motion to vacate a judgment in a case in which a sentence
of death or of life in prison without the possibility of parole
has been imposed, and on a showing that good faith efforts to



' corpus pending . in the California Supremé Court and one pending
in federal court.?

In his discovery motion, Barnett sought various materials,
including materials now missing from the numbered discovery
provided during trial, materials the prosecution allegedly
failed to produce in response to a discovery order during trial,
‘and various other materials.

At a hearing on the motion.in November 2004, in front of
the same judge who had served as the trial judge 16 years
earlier, thevprOSecutor told the court the parties had been
working together outside of court to narrow the issues.
Barnett’s counsel agreed they had “made a lot of progress,” but
both sides acknowledged there would be areas of disagreement.
Ultimately,'the parties.agreed to meet and confer on a proposed
briefing schedule to address those areas of disagreement.

In December 2004, the-court entered an order setting a
briefing schedule to address “each specific item remaining at

issue” and setting a further hearing for March 2005. Pursuant

obtain discovery materials from trial counsel were made and were
unsuccessful, the court shall, except as provided in subdivision
(c) [relating to access to physical evidence for the purpose of
examination], order that the defendant be provided reasonable
access to any of the materials described in subdivision (b).

(91 (b) For purposes of this section, ‘discovery materials’
means materials in the possession of the prosecution and law
enforcement authorities to which the same defendant would have
been entitled at time of trial.” (§ 1054.9.)

3 The Supreme Court has since denied both petitions. (In re
Barnett (July 27, 2005, S096831) [den. by order]; In re Barnett
(May 17, 2006, S120570) [den. by order].) As far as we know,
Barnett’'s federal petition remains pending.



to the briefing schedule, Barnett filed a supplemental brief
that identified 60 different items or categories of items that
he was seeking to discover.

The People were to file their brief in January 2005, but’
failed to do so. In February, pursuant to the ordered briefing
schedule, Barnett filed his reply brief asking the court to
“grant discovery of all items requested in the amended discovery
motion” due to the People’s failure to file their brief.

At the hearing in March, the prosec@tor apologized for
failing to file his brief and said he would “like to try another
round of informal [discussion with opposing counsel] before we
involve the Court.” Barnett’s counsel agreed.

At a.status conference in April, at the request of
Barnett’s counsel, the court ordered the People to produce by
May 12 everything they were going.to agree to produce.. The
parties and the court wbuld then address “any areas of
disagreement” at another sratus conference already set for July.

At the July status conference, Barnett’s counsel
acknowledged that the People had produced over 300 pages of
. discovery materials and 64 compact discs of audio tape
recordings. Ultimately, it was agreed Barnett Qould file a
further supplemental brief in August, with the People’s response
to follow in September.

In their response, the People argued, among other things,
that: (1) “in requesting materials pursuant to section 1054.9,
a petitioner must show that the requested materials are nét in

his possession”; (2) to be entitled to an order for the



peruction of documents, the prosecution was required; but
failed, to disclose at trial, “a petitioner must overcome a
presumption that the prosecution properly fulfilled its
discovery obligations at trial”; and (3) to succeed on a motion
under section 1054.9, “a petitioner must establish a good faith
basis to believe the materials réquested actually exist.” The
People also specifically responded to many of Barnett’s
discovery requests by noting that *[n]Jothing exists as to this
request beyond that already disclosed to petitioner.”

A further hearing on the discovery motioﬁ was held in
October 2005, and in November the trial court issued its rulihg,
granting some requests and denying others. As to the requests
the trial court granted, the court ordered that “if there [are]
no discovery materials or no further discovery materials to be
-provided béyond what has already been provided, then the
~ [People] should so state in a written declaration to be provided
petitioner-defendant on or before the discovery deadline. (1]
The declaration should state the factual basis for the
conclusion, quote,-nothing exists to be discovered as to this
item of discovery, end quote; or, quote, nothiné exists as to
the discovery-item beyond what has already been provided, end
quote. [§] The declaration should address what efforts were
made to find the item or items of discovery, including what, if
any, agencies or individuals were contacted and their
responses.”

As to the requests the trial court denied, the court did

not offer a separate reason for its ruling as to each request,



but stated only that it was doing so “because I find that
particular request falls outside the guidelines set forth in the
Steele decision.”

On November 30, 2005, Barnett commenced this proceeding by
filing a petition for writ. of mandate in this court seeking to
compel the trial court to grant the various discovery requests
it had denied. We ordered the issuance of an aiternative writ
of mandate, then issued our opinion in December 2006 directing
the issuance of a peremptory writ of mandate to require the
trial court to grant two of Barnett’s requests that the court
had previously denied.

Both Barnett and the People sought review of our decision
in the Supreme Court. The court granted the People’s petition
bﬁt denied Barnett’s. Numerous amicus briefs were filed in.
support of both Barnett and the People. One of the amicus
curiae that filed a brief in support of the People was the
Criminal Justice Legal Fouﬁdation (the Foundation). The
Foundation argued that section'1054.9 was “an -amendment of the
Criminal Discovery Statute[s] enacted by the Peéple in
Proposition 115,” and “[b]écause the bill enacting section
1054.9 did not pass the Leéislature by the two-thirds vote
required for such an améndﬁent, the section is not valid.”

Without reaching the issues raiéed by the People’s petition
for review, the Supfeme Court transferred the métter back to us
“with directions tO‘establish a briefing schedule ahd then
consider and decide the is#ues raised in the [Féundation’s]

brief . . . and [Barnett]’s answer to that brief.” We



established a briefing schedule in accofdance with the Supreme
Court’s directive and have received briefs from the People and
Barnett. We did not solicit further briefing from the
Foundation; as the Foundation had thoroughly briefed the issue
in its amicus brief in the Supreme Court.
DISCUSSION
I
Section 1054.9 Is Not An Amendment To The Criminal Discovery
Statutes Enacted As Part Of Proposition 115

On June 5, 1990, the voters adopted an initiative measure

entitled the “‘'Crime Victims Justice Reform Act,’” designated on
the ballot as Proposition 115. (Izazaga v. Superior Court
(1991) 54 Cal.3d 356, 363.) “Proposition 115 added both

constitutional and statutory language authorizing reciprocal
discovery in criminal cases. Section 30, subdivision (c), added
to article I of the California Constitution (article I, section
30(c)) by Proposition 115, deciares discovery to be ‘reciprocal’
in criminal casesl (*In order to provide for fair and_speedy
trials, discovery in criminal cases shall be reciprocal in

nature, as prescribed by the Legislature or by the People

through the initiative proééss.’) [{] Proposition 115 also
added a new Penal Code chapter on discovery. (Pen. Code, § 1054
et seq. . . .)"” (Izazaga, at p. 364.) Under the provisions of

that new chapter, both the prosecuting attorney and the defense
are required to make certain disclosures to the other side. (§§

1054.1, 1054.3.)



An uandified section of Proposition 115 (section.jo)
prescribes the requirements for amending any of the new statutes
contained in the initiative meaéure: “The statutbry provisions
contained in‘this measure may not be amended by the Legislature
except by statute passed in each house by rollcall vote entered
in the journal, two-thirds of the membership concurring, or by a
statute that becomes effective'Only when approved by the
electors.” (Stats. 1990, p. A-256, § 30.)

In 2002, 12 years after the passage of Proposition 115, the
California Legislature enacted section 1054.9 (Stats. 2002,
ch. 1105, § 1), which, as we have noted, allows personsisubject
to a sentence of death or life in prison without the possibility
of parole to file a motion for postconviction discovery to
assist in seeking a writ of habeas corpus or an order vacating
the judgment.

The Foundation contends the Legislature’s enactment of
section 1054.9 did not satisfy the requirements of section 30 of
Proposition 115 because section 1054.9 did not pass by “two-
thirds of the membership’) of “each house” and did not become
effective “*only when approved by the electorate.” The
Foundation's count of the vote is correct.?® Therefore, if by

enacting section 1054.9 the Legislature can be deemed to have

4 Senate Bill No. 1391, the legislation that enacted section

1054.9, passed the Assembly by a vote of 42 to 31. (5 Assem. J.
(2001-2002 Reg. Sess.) p. 8239.) Since the membership of the
Assembly is 80 (Cal. Const., art. IV, § 2, subd. (a)), the bill
passed with the concurrence of only 52.5 percent of the Assembly
membership. '



“amended” “[t]lhe statutory provisions contained in [Proposition
115],” then the Legislature acted beyond the powers granted by
the voters. (See Proposition 103 Enforcement Project v.
Quackenbush (1998) 64 Cal.App.4th 1473, 1483-1484 [“When a
statute enacted by the initiative process is involved, the
Legislature may amend it only if the voters specifically gave
the Legislature that power, and then only upon whatever
conditions the voters attached to the Legislature’s amendatory
powers”] .)

In this context, “An amendment is a legislative act
designed to change an existing initiative statute by adding or
taking from it some particular provision.” (People V.'Cooéer
(2002) 27 Cal.4th 38, 44.) The Foundation contends that by
enacting section 1054.9, the Legislature “amended” the criminal
discovery statutes contained in Proposition 115. The People and
Barnett both disagree, as do we.

The Foundation first.asserts that “[s]ection 1054.9 amended
the Criminal Discovery Statute by adding a new section to that
statute.” It is true that “amending a statute includes adding
sections to . . . that statute.” (Huening v. Eﬁ (1991) 231
Cal.App.Bd.766, 777.) But “in the case of an added code
seétion, it is the effect of‘the added section and not its label
or the representations in the enactment creating it which
controls. Where a new section affects the application of the
original statute or impliedly modifies its provisions, the new
section is an amendment to the statute.” (Ibid.) Thus, the

mere fact that the Legislature added section 1054.9 to the Penal
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Code chapter on discovery that was enaeted by the voters as part
of Proposition 115 aoes not necessarily hean section 1054.9
“amended” “[tlhe statutory provisions contained in thle
initiative] measure.” To determine if the Legislature amended
any of the statutory provisions contained in Proposition 115, we
must look to the effect of section 1054.9 on the discovery
chapter the voters enacted.

Critical to this analysis is determining, in the first
instance, the intended reach of the discovery provisions in
Proposition 115. The People argue that those provisions are
“*limited to pretrial discovery in criminal actions.” In their
view, “Since section 1654.9 does not-apply to the pretrial
criminal proceedings subject to the Criminal Discovery Statute,
it did not amend that statute and did not need to be adopted
pursuant to a 2/3 vote of the Legislature.”

The Foundation argues, on the other hand, that the intended
reach of the discovery statutes in Proposition 115 is far more
broad. The Foundation places particular emphasis on subdivision
(a) of section 1054.5, which the Foundation describes as an

“antievasion provision” or an “exclusivity provision.”® The

5 That provision specifies that “[n]lo order requiring

discovery shall be made in criminal cases except as provided in
this chapter. This chapter shall be the only means by which the
defendant may compel the disclosure or production of information
from prosecuting attorneys, law enforcement agencies which
investigated or prepared the case against the defendant, or any
other persons or agencies which the prosecuting attorney or
investigating agency may have employed to assist them in
performing their duties.” (§ 1054.5. subd. (a).)

11



Fbundation contends that this “exclusivity provision” shows the
voters intended the discovery statutes in Proposition 115 to
provide the sole avenue for obtaining discovery “in criminal
cases,” period. The Foundation then devotes some energy to
arguing why the postconviction discovery allowed under section
1054.9 necessarily occurs “within the confines of a criminal
defendant’s underlying criminal case,” .so as to justify the
conclusion that that discovery falls within “the exclusivity
provision of section 1054.5, subdivision (a).”

The Foundation’s argument, however, overstates the
significance of the “exclusivity provision.” It is a
fundamental rule of statutory interpretation that “We do not
construe statutes in isolation, but rather read every statute
‘with reference to the entire scheme of law of which it is part
so that the whole may be harmonized and retain effectiveness.’”
(People v. Pieters (1991) 52 Cal.3d 894, 899.) . Accordingly, in
determining the intended reach of the discovery statutes enacted
as part of Proposition 115, we cannot limit ourselves to
subdivision (a) of section 1054.5. Rather, we.must construe then
entiré discovery chapter as a whole to determine the intended
réach of the statutory provisions in that chapter and whether
.section 1054.9 can be deemed to have affected the application of
those provisions‘or impliedly modified them.

‘Various'aspects of the discovery statutes the voters
enacted as part of Proposition 115 convince us that,
notwithstanding the “exclusivity provision” on which the

Foundation relies, the intended reach of the statutory scheme is
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not as broad.as the Foundation contends. First, portions of
section 1054, which set forth the intended purposes of the
discovery statutes the voters enacted, sUggest that the intended
reach of the statutes is limited to the discovery that precedes
criminal trials. Indeed, the very first subdivision of that
section expressly provides that one of the purposes of the
statutory scheme is to “promote the ascertainment of truth in
trials by requiring timely pretrial discovery.” (§ 1054,

subd. (a), italics added.) Another subdivision provides that
another purpose of the statutory scheme is to “save court time
in trial and avoid the necessity for frequent interruptions and
postponements.” (Id., subd. (c), italics added.)

Perhaps even more to the point, section 1054.7 specifies
that §[t]he disclosures required under this chapter shall be
made at least 30 days prior to the trial, unless good cause is
shown Why a disclosure should be denied, restricted, or
deferred.” (Italics added.) Additionally, the provisions in
subdivisions (b) and (c) of section 1054.5, which govern the
sanctions a court may.impose on a party for not making the
required disclosufes, contemplate application before trial,
inasmuch as the potential sanctions include “delaying or
prohibiting the testimony of a witness or the presentation of
real evidence,” “continuance of the matter,”~“adyis[ing] the
jury of any failure or refusal to disclose and of any untimely
disclosure;" and (if required by the federal Constitution)

“dismiss[ing] a charge.” (§ 1054.5, subds. (b) & (c).)

13



In summary, reading the statutory scheme as a whole, it
appears to us the voters intended the discovery chapter they
were enacting.to address the discovery that occurs before a
criminal trial. The Foundation peints to nothing, other than
the broad language of the “exclusivity provision” in subdivision
(a) of section 1054.5, to suggest that the discovery statutes
enacted as part of Proposition 115 are infended’to reach beyond
that, to encompass, and limit by silence, discovery that might
be sought postconviction. As we have explained, however, the
“exclusivity provision” cannot be read in isolation from the
remainder of the statutory scheme.

We arevfurther persuaded that the voters intended to
addresé only pretrial discovery because, under case law existing
at the time the measure was adopted, there would have been no
reason for the initiative measure to address postconviction
discovery. That is so because extanﬁ case law did not recognize
any.right to postconviction discovery. Specifically, in People
. v. Ainsworth (1990) 217 Cal.App.3d 247 -- decided approximately
six months before the passage of Proposition 115 -- this court
held that “a trial court, after a judgment of conviction is
final” is “without jurisdiction to entertain” a defendant’s
“motion for discovery.” (Ainsworth, at p. 249.) The court
explained that “[t]here [wals no decisional or statutory
authority for a trial court to entertain a postjudgment
discovery motion which is unrelated to any proceeding then
éending before the court. The reason for such lack of authority

is simple. As with any other motion, a discovery motion is not
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an indepéndent right or remedy. It is ancillary to an ongoing
action or proceeding. After the judgment has become finél,
there is nothing pending in the trial,qourt to which a discovery
motion may attach.” (Id. at p. 251.)

Ainsworth’s recognition that there was no basis in
California law for postconviction discovery in a criminal case
confirms our conclusion that the discévery provisions of
Proposition 115 are intended to address pretrial discovery only.
Since the initiative measure did not speak to the issue of
postconviction discovery, the enactment of section 1054.9 --
which deals exclusively with postconviction discovery in capital
and life-without-parole cases -- cannot be deemed to have
“amended” “the statutory provisions contained in” Propositidn
115. For this reason, the Legislature did not act beyond the
limitations on its power set forth in section 30 of the
initiative measure, and the Foundation’s challenge to the
validity of section 1654.9 fails.

IT
Barnett’'s Specific Discovery Requests

Having resolved the Foundation’s challenge to the wvalidity

of section 1054.9, we turn to the issues raised by Barnett.

Specifically at issue is the trial court’s denial, in whole or

15



6 We will address

in part, of 24 different discovery requests.
each of those requests separaﬁely.
A
Home Addresses Of Law Enforcement Witnesses

In February 1987, on a motion by Barnett to compel
discovery, the trial court ordered the People to make available
to Barnett “[t]he hames, addresses and telephone numbers of all
witnesses, prepared in a written list, who may be cailed to
testify by the prosecution at any hearing or phase of the-trial
in this case, including but not limitéd to the guilt trial and
penalty phase.”

In his motion ﬁor discovery under section 1054.9, Barnett
asserted that "“[t]lhe state hever provided such a list.” Barnett
claimed " [t]he district attorney aid~pfovide a list of potential
witnesses . . . , but many of the witnesses who testified at
trial are not on the list.? Barnett requested “a complete and
accurate witness list as was ordered in the trial court’s
discovery order.”

The People asserted they had “no memory or documentation
that such a specific list was given other than a partial
subpoena list used for.internal purposes.” The People did,
however, “attempt[] to reconstruct the missing witness list with

other information that existed in the People’s files from the

6 Originally, there were 25 requests at issue, but in his
replication, Barnett withdrew his objection to the denial of one

of those requests.
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trial,” but did not include in that list the home addresses of
any law enforcement officers who testified. According to the
People, the “home addresses of police . . . witnesseé . . . were
not reconstructed” because “a peace officer’s home address is
not to be disclosed.”

The trial court ordered the People to provide the requested
witness list, with the exception that “[n]o home addresses or
telephone numbers of law enforcement officers are required to be
disclosed.”

Barnett contends the trial court erred in refusing to order
the Pecple to disclose the home addresses of the 15 iaw
enforcement officers who testified at trial. He contends the
home addresses of the law enforcement witnesses were relevant
for impeachment purposes because "“[a] credibility investigation
includes an inquiry into the witnesses’ reputation in their home
communities” ahd denying him those addresses depri?ed him of
various constitutional rights, including his Sixth Amendment
right to confrontation.

In People v. Lewis (1982) 135 Cal.App.3d 317, a defendant
who was charged with possession of phencyclidine (PCP) for sale
“brought a discovery motion seeking to obtain . . . the home
addresses of the two arresting officers.” (rd. at p. 319.)

“The stated reason for the request was that, since appellant and
the officers had different versions of the events leading ub to
appellant’s arrest, and appellant’s counsel had ‘reason to
believe’ that the officers’ version was untrue, the officers’

credibility was a crucial issue in the case and the defense
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should be allowed to investigate their reputations within their
home communities for possible impeachment purposes.” (Id. at
p. 321.)

The trial court denied the motion, and the appellate court
~affirmed that ruling. (People v. Lewis, supra, 133 Cal.App.Bd
at p. 321.) The appellate court explained that " [tlhe
constitutionally guaranteed right to confront witnesses is not
without limitations. One such limitation is where the
disclosure of certain information about the witness, such as his
residence address, would endanger the witness or his family. 1In
California, the Legislature has seen fit to include'peace
officers within this protected group by enacting Penal Code
section 1328.5, which provides: ‘Whenever any peace officer is
a witness before any court or magistrate in any criminal action
or proceeding in connection with a matter regarding an event or
transaction which he has perceived or investigated in the course
of his duties, where his testimony would become a matter of
public record, and where he is required to state the place of
his residence, he need not state the place of his residence, but
in lieu thereof, he may state his business address.’ [ﬂj This
case presents the type of situation visualized by the
Legislature when it enacted section 1328.5. It is not uncommon
for criminal defendants and law enforcement officers tq_relafe
different vérsions of the events leading up to the defendant's
arrest. The Legislature recognized the potential danger to
‘which law enforcement officers and their families could be.

exposed if the officers were required to disclose their home
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addresses during the course of testimony, making such
information available to discontented defendants and their
associates. (11 . . . [Dlisclosure of the officers’ home
addresses without their authorization is specifically foreclosed
by section 1328.5." (People v. Lewis, supra, 133 Cal.App.3d at
pp. 321-322, fns. omitted.)

Barnett contends Qe are “not bound by Lewis” because “Lewis
did not discuss alternatives that would have provided the
information to defense counsel, but not the defendant, such as a
protective order” and because “Lewis was decided prior to the
enactment of . . . Penal Cocde section 1054.2(a) (1) [in 1990,
which] requires défense counsel to keep confidential addresses
and telephone numbers of witnesses, and not provide that
information to the defendant or any other person.” Barnett
further contends that section 1054.2, subdivision (a) (1), and
section 1328.5 “can be harmonized to allow disclosure of peace
officers’ home addresses to defense counsel in diséovery subject
to § 1054.2(a) (1), as opposed to in open court.” Accordingly
Barnett concludes we have “discretion to grant.[his] request”
for the home addresses of the law enforcement witnesses.

Barnett’s argument misapprehends both our role in this
proceeding and the scope of discovery permitted by section
<1054.9. First of all, it is not for us, as a reviewing court,
to exercise our discretioﬁ in determining whether to grant or
deny Barnett’s request for discovery of particular materials.
Our role is.to.review the rﬁling"of the trial court, and (as

Barnett admits elsewhere in his petition) an appellate court
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“generally review[s] a trial court’s ruling on matters regarding
discovery under an abuse of discretion standard.” (People v.
Ayala (2000) 23 Cal.4th 225, 299.) Thus, the question for us is
whether the trial court abused its discretion in denying
Barnett’s request for the home addresseﬁ of the law enforcement
witnesses. E |

This leads us to Barnett'’s misappr%hension of the scope of
discovery permitted by section 1654.9. EThe statute specifically

t
)

allows a defendant to seek discovery ofgmaterials “to which [he]

|

would have been entitled at time of tri%l."- (§ 1054.9, subd.
(b).) As our Supreme Court explained i% Steele, while this
language is broad enough to make sectio% 1054.9 more than just
“a ‘file reconstruction statute,’'” at tﬁe same time the
statutory language “does not allow ‘fre%—floating’ discovery
asking for virtually anything the proseLution possesses.” (In
re Steele, supra, 32 Cal.4th at pp. 693L 695.) Instead, section
1054.9 “provide[s] only limited discove%y”;_specifically, “the
statute is limited to material to whichEthe defendant would have
been entitled at. the time of trial.” (‘ﬂ.’n re Steele, supra, 32
Cal.4ath at p. 695.) '

In Steele, the Supreme Court explaFned that those materials
include “materials the prosecution provﬁded at trial but that

!

the defendant can show have since been ﬂost,”7 as well as
. \

“materials to which the defendant was aktually entitled at time

I
)
b
!
)
)
)
'
’

7 We will refer to these materials aF category No. 1

materials. :
i .
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of trial, but did not receive.” (In re Steele, supra, 32
Cal.4th at p. 695.) The court further explained that this
latter category of materials could be further broken down into
three subcategories: (1) “specific materials that the defendant
can-show the prosecution should have provided (but did not
provide) at the time of trial because they came within the scope
of a discovery order the trial court actually issued at time of
trial or a statutory duty to provide discovery” “or the
constitutional duty to disclose exculpatory evidence”;

(2) “materials the prosecution should have provided at the time
of trial because thg defense specifically requested them at that
.time and was entitled to receive them”; and (3) “materials that
the prosecution would have been 6bligated to provide had there
been a specific defense request at trial, but was not actually
obligated to provide because no such request was made.”® (Id. at
pp. 695, 697.)

With this understanding of what materials are discoverable
under section 1054.9, the question for us is whether the trial
court abused its discretion in determining that the home:
addresses of the law enforcement witnesses did not fall within
any of the foregoing categories of materials to which Barnett
would have been entitled at time of trial. Of course, since it

is Barnett’s burden to demonstrate an abuse of discretion by the

8 We will refer, to these materials, respectively, as category

No. 2 materials, category No. 3 materials, and category No. 4
materials.
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trial court (see Denham v. Supérior Court (1970) 2 Cal.3d 557,
566), it falls to him to convince us that the material he seeks
i1s something to which he would have been entitled at trial.

Here, Barnett contended in the trial coﬁrt that the home
'addresses of the law enforcement witnesses were category No. 2
materials because they came within the.scope of the discovery
order the trial court issued in February 1987. The trial court
implicitly concluded that the home addresses did not fall within
this category, and the question for us is whéther the trial
court abused its discretion in making that determination.

We find no abuse of aiscretion. It is not clear from the
face of the discovery order that the trial court'intended to
require the prosecution to disclose the material Barnett sought.
The order directed the prosecution to make available to Barnett
“[t]lhe . . . addresses . . . of all witnesses . . . who may be
called to testify by the pfosecution." While the order was
certainly broad enough to encompass any law enforcement
witnesses, the reference to “addresses” -- unqualified by the
word “home” -- makes it uncertain whether the trial court
.intended to require the disclosure of the -home addresses.——
rather than the work addresses -- of any law enforcement
witnesses.

Because we draw all presumptions in favor of the trial
court’s order (see Denham v. Superior Court, supra, 2 Cal.3d at
p. 566), we presume that the trial court concluded disclosure of
the home addresses of the law enforcement witnesses was not

within the intended scope of the discovery order. This
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conclusion is reasonable for at least two reasons. First,
because the judge ruling on the section 1054.9 motion was the
same judge who issued the discovery order, he is the person most
likely to know what the intended scope of the discovery order
was. Second, at the time the trial court made the discovery
order, Lewis had been the law for nearly five years. Lewis
specifically held that “disclosure of the officers’ home
addresses without their authorization is specifically foreclosed
by section 1328.5.” (People v. Lewis, supra, 133 Cal.App.3d at
p. 322.) Since the trial court was bound by Lewis (see Auto
Equity Sales, Inc. v. Superior Court {(1962) 57 Cal.2d 450, 455),
it is eminently reasonable to conclude that in ordering the
disclosure of the “addresses” of all witnesses, the trial court
did not intend to require the disclosure éf the home addresses
of those witnesses who Were law enforcement officers, because
Lewis prohibited the court from making such an order.
Accordingly, the trial court did not abuse its discretion
in determining the home addresses of the law enforcement
witnesses were not within the scope of the discovery order and
therefore were not material to which Barnett would have been
entitled at time of trial. To the extent Barnett asks us to
determine whether Lewis was wrongly decided, or to revisit Lewis
in light bf the enactment of section 1054.2, we have no powér to
do so in this proceeding. As Barnett admits elsewhere in his
petition, “[tlhe law in effect at the time of his pre-trial and'
trial proceedings governs this Court’s determination of what Mr.

 Barnett was entitled to receive in discovery.” In 1987, Lewis
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was the law (and it remains the law today). Under Lewis,
Barnett was not entitled to the home addresses of the law
enforcement witnesses. Therefore, he is not entitled to that
material now on a motionvunder section 1054.9, and thus the
trial court did not abuse its discretion in denying this aspect
of his motion.

B

Original Notes By Out-Of-State Law Enforcement Officers

In its February 1987 discovery order, the trial court
granted Barnett’s request for “[alll original notes taken by any
pclice officer relating to the interview of any witness to be
called to testify against the defendant .”

In his motion for discovery under section 1054.9, Barnett
asserted that “[n]Jo original notes of any witness interview were
provided in discovery.” Accordingly, Barnett requested
“discovery of all notes taken by any.law enforcement officer
relating to the interview of any witness.” (We will sometimes
refer to this request as discovery item No. 6.)

In their informal response to this request, the district
attorney (Michael Ramsey) and the chief investigator for the
district attorney’s office (Tony Koester) “reviewed all of the
files in [their] possession relating to the Barnett case and

discovered a number of sheets of notes which appear[ed] to
be interview notes of witnesses.” The People provided these
notes to Barnett.

Barnett asserted that this response was “insufficient”

because the People had “made no representation that they ha[d]
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asked [14 in-state law enforcement] officers [who were involved
in witness interviewsi for any original notes.” Barnett asked
the court to order the People to contact these officers “to
ascertain whether any officer maintained original notes of the
interviews in question.” Barnett also asked the court to order
the People'ﬁo contact, for the same purpose, 22 out-of-state law
enforcement officers who conducted interviewé of witnesses who
testified at trial.?

In their formal responsé, the People asserted that “[n]o
notes of investigative officers were ever part of the discovery
shared with trial defense counsel because none existed nor was
there a duty to preserve.” The People then clarified that “the
‘prosecution team’ never had those notes” and argued that they
_should not have “to go on an expedition to hunt for other
agencies’ officers"notes.. . . that may have been created
during the investigations of the petitioner’s other decades’ old
crimes.”

At the outset of_its order on the section 1054.9 motion,
the triai court made a ruling about which law enforcement
agencies qualified as “law enforcement authorities” for purposes
of section 1054.9 under the Supreme.Courtfs decision in Steele.
Recall that under subdivision (b) of the statute, the “discovery

materials” to which the People must provide the defendant access

3 Barnett explained elsewhere that the six law enforcement

agencies for whom these 22 officers worked had been involved in
investigating Barnett’s prior crimes that were used as
aggravating factors in the penalty phase of his trial.
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are limited to “materials in the possession of the prosecution
and law enforcement authorities.to which the same defendant
would have been entitled at time of trial.” In Steele, the
Supreme Court explained that the term “law enforcement
authorities” did “not extend to all law enforcement authorities
everywhere in the world, but . . . only to law enforcement
authorities who were involved in the investigation or
prosecution of the case.” (In re.Steele, supra, 32 Cal.4th at
p- 696.) | |

The trial court here extrapolated from the Supreme Court’s
1anguage that the term “law enforcement authorities” included
*any law enforcement agency involved in the investigatioﬁ of any
criminal conduct, be it a charged or uncharged crime that was
presented against Mr. Barnett in the guilt phase or as an
aggravating factor in the penalty phase of the case.” The court
referred to this ruling as “Point One.”

Subsequently, in ruling on Barnett’s motion for police
notes of witness interviews (discovery item no. 6), the court
ordered the People “to contact the agencies listed that meet the
criterion recited in Point One, to ascertain if their case file
or agency records currently contain any of the requested
materials.” In making this order, howeVer, the court limited

its ruling to the 14 in-state law enforcement officers Barnett

26



had identified and did not include the 22 out-of-state
officers.10

Barnet; contends the trial court’s refusal to order the
production of interview notes from the out-of-state law

enforcement officers “is contrary to Steele” because those

officers “all were involved in the investigation and prosecution

10 There is reason to believe the court may not have intended

to limit its ruling in this manner. The court’s exclusion of
the out-of-state officers from its ruling on Barnett’s request
for original notes occurred because the court referenced a
particular page and line number -- page 29, line 1 -- of one of
Barnett’s briefs. Had the court referenced line 21, instead of
line 1, the out-of-state officers would have been encompassed in
the ruling. There are two reasons to believe the trial court’s
reference to line 1, instead of line 21, was a mistake. First,
the court’s definition of “law enforcement authorities” in its
ruling on “Point One” was broad enough to encompass the out-of-
state officers because those officers appear to have
investigated charged or uncharged crimes that were presented
against Barnett in the guilt phase or as an aggravating factor
in the penalty phase of the case. Second, immediately after the
ruling at issue here, the trial court gran&ed a request for
{(among other things) “all notes and memorandum of any kind,
handwritten or typed . . . relating to statements made by any
witness the prosecution intended to call . . . .” This request
(discovery item No. 7) was broad enough to subsume Barnett’s
more specific request for “original notes” at issue here
(discovery item No. 6), but the trial court did not exclude the
out-of-state officers from the scope of this subsequent ruling.

Given that the court’s ruling on discovery item no. 7
appears to require the People to provide Barnett access to all
of the material that he is otherwise seeking under discovery
item no. 6, we could decline to further consider Barnett’s
challenge to the partial denial of his request for original
~police notes. To provide clarity, however -- and because
neither party has raised the point of whether discovery item No.
6 is subsumed in discovery item No. 7 -- we choose to address
and resolve the parties’ dispute over discovery item no. 6.
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of the case against him.” The People offer three responses to
this argument, whiéh we will address in turn.
1
Law Enforcement Authorities

We begin with the People'é;argument that “Barnett has
interpreted the term ‘law enforcement’ in.section 1054 .9 much
too broadly.” 'According to the People, law enforcement agencies
are “involved in the investigation and prosecution of the case”
within the meaning of Steele only if those agencies can be
deemed “part of the prosecution team at trial,” only if they
were “involved in the investigation and prosecution of the
capital murder charged in this case,” and only if they “work[ed]
for or acted as an agency of the prosecutor in this case.” The
People further contend that “[j]Just because a law enforcement
agency provides information about earlier criminal conduct 6f a
defendant, unrelated to the charged offense thét is the basis
for the current trial, does not render that agency part of the
pfosecution team.”

We believe it is not Barnett who has interpreted the
statute too broadly, but the People who have interpreted’it too
narrowly. Barnett asserted in support of his motion that the 22
out-of-state law enforcement officers “conducted interviews of
witnesses who testified at trial,” and the People did not (and
do not) dispute that assertion. Elsewhere in his moving papers,
Barnett asserted that the People had provided in the original
trial discovery the reports of those (and other) ihterviews;

thus, it is appafent that the People obtained the reports of the
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interviews froﬁ the out-of-state law enforcement agencies for
the purpose of preparing the capital case against Barnett.

The guestion, then, is Qhether a law enforcement agency
that provides a report relating to previous criminal conduct by
a defendant charged with a capital offense can be deemed to have
been “involved in the investigation or prosecution of the case”
against the defendant, such that materials in the possession of
that agency are subject to discovery under section 1054.9. We
conclude the answer to that question is “yes.”

In Steele, the Supreme_Court stated that the law
enforcement agencies that are excluded from the reach of section
1054.9 are those “that were not involved in the investigating or
preparing of the case against the defendant.” (In re Steele,
supra, 32 Cal.4th at p. 696.) A capital case like this
frequently encompasses in?estigation and proof of prior felony
convictions the defendant has suffered because the jury may
consider such convictions in determining whether to impose the
death penalty or life Qithout the possibility of parole.

(People v. Gurule (2002) 28 Cal.4th 557, 636; § 190.3, subd.
(c).) Thus, the investigation of prior felony convictions, and
preparation of the evidence necessary to prove those’
convictions, is a standard part of the proseéution of a capital
éase. To the extent the out-of-state law enforcement agencies
here provided the.People, during their_preparation of-the.
capital case against Barnett, with reports of his prior criminal
conduct that resulted in felony convictions, those agencies were

without question “involved in the investigating [and] preparing
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of the caée agaiﬁst” Barnett. That their involvement may have
been limited to providing reports the People requested from them
does not change the fact that they were Qinvolved.”

Citing Moon v. Head (11th Cir. 2002) 285 F.3d 1301, the
People argue that a law enforcement agency that merely provides
information about earlier criminal conduct “does not render that
agency part of the prosecution team.; The implied point of this
argument is that a law enforcement agency must be “part of the
prosecution team” in ordér to be deemed “involved in the
investigétion or prosecution of the case” within the meaning of
Steele. We diéagree. |

This argument arises from that part of Steele in which our
Supreme Court concluded that limiting the term “law enforcement
authdrities” in section i054.9 to agencies “involved in the
investigation or prosecution of the case” was “consistent with
the scope of the prosecution’s constitutional duty to disclose
exculpatory information.” (In re Steele, supra, 32 Cal.4th at
p. 696.) According to the court, under case law from the United
States Supreme Court, “the prosecution is responsible not only
for evidence in'its own files but also for information possessed
by others acting on the government’s behalf that were gathered
in connection with the investigation.” (Id. at p. 697.) Thus,
by interpreting the term “law enforcement authorities” in
section 1054.9 to mean agencies “involved in the investigation
or prosecution of theicase,” our Supreme Court_sought to

establish parity between the prosecution’s constitutional duty
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to disclose exculpatory inforhation and the availability of
discovery under section 1054.9.

In Moon, a case that involved the constitutional duty to
disclose exculpatory information, the Eleventh Circuit held that
that duty did not extend to information in the possession of an
out-of-state law enforcement agency because that agency was not
part of the “prosecution team.” (Moon v. Head, supra, 285 F.3d
at pp. 1309-1310.) Relying on Moon, and the parity our Supreme
Court established in Steele, the People here reason that because
the out-of-state law enforcement agencies at issué here were not
part of the “prosecution team” for purposes of the
constitutional duty to disclose exculpatory information, they
likewise do not qualify as "“law enforcement authorities” within
the meaning of section 1054.9.

The People’s reliance on Moon is misplaced. Unlike the
Eleventh Circuit, California courts do not interpret the
constitutional duty to disclose exculpatory information as
_limited to information in the actual possgssion of the
“prosecution team.” Instead, as explained in People v. Superior
Court (Barrett) (2000) 80 Cal.App.4th 1305 (which our Supreme
Court cited with approval in Steele,'supra, 32 Cal.4th at p.
697), “A prosecutor’s duty under Brady [v. Ma;yland (1963) 373
Uu.s. 83, [10 L.Ed.za 215]] to disclose material exculpatory
evidence extends to evidence the prosecutor--or the prosecution
team--knowingly possesses or hasrthe right to possess. . . .- In
Kyles v. Whitley (1995) 514 U.S. 419, 437-438 [115 S.Ct. 1555,

1567, 131 L.Ed.2d 490], the Supreme Court held that a prosecutor
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has a duty to learn of favorable evidence known to other
prosecutorial and investigative agencies acting on the
prosecution’s behalf, including police agencies. The scope of
the prosecutorial duty to disclose encompasses exculbatory
evidence possessed by investigative agencies to which the
prosecutor has reasonable access. [Citation.] [ﬂ] A
prosecutor has a duty to search for and disclose exculpatory
evidence if the evidence is possessed by a person or agency that
has been used by the prosecutor or the investigating agency to
assist the prosecution or the investigating agency in its work.
The important determinant is whether the person or agency has
been ‘acting on the government’s behalf’ [citation] or
‘assisting the government’s case.’ [Citation.] [
Conversely, a prosecutor does not have a duty to disclose
exculpatory evidence or information to a deféndant unless the
prosecﬁtion team actually or constructively possesses that
evidence or information. Thus, information possessed by an
agency that has no connection to the investigation or
prosecution of the criminal charge against the defendant is not
possessed by the prosecution team, and the prosecutor does not
have the duty to search for or to disclose such material.”
(People v. Superior Court (Barrett), supra, 80 Cal.App.4th'at
pp. 1314-1315.)

Here, even if therout—of—sﬁate law enforcement agehcies
were not part'of the “prosecution team,” the People used those
agencies to assist in their prosecution of the capital case

against Barnett. Accordingly, the People had constructive
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possession of information posseséed by those agencies, and the
People’s constitutional duty to disclose exculpatory information
extended to information ih the possession of those agencies. It
follows then that those agencies were “involved in the
investigation or prosecution of the case” against Barnett within
the meaning of Steele. Consequently, the People cannot avoid
their duty of disclosure under section 1054.9 by claiming
otherwise.

: .

Actual Existence Of Discovery Materials

This leads us to the People’s next argument in defense of
the trial court’s denial of Barnett’s request for discovery of
interview notes from the out-of-state law enforcement officers.
The People argue that "“Barnett has not made the necessary
showing that he was unsuccessful in obtaining these materials,
to the extent they exist, from trial counsel.” The People
concede that “Barnett exercised good faith efforts to obtain
discovery material from trial counsel. Indeed, the record
indicates that Barnett received trial counsel’s entire file.”
Nevertheless, the People contend “Barnett has never made the
necessary showing that his efforts at obtaining discovery
materials were ‘unsuccessful.’ To make such a showing, Barnett

must establish that some discovery materials actually exist

beyond those obtained from trial counsel. Unless additional
discovery materials are shown to exist, there is no basis to
conclude that Barnett was unsuccessful in obtaining the

discovery materials defined by section 1054.9.”
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We rejected this same aréument in People v. Superior Court
(Maury) (2006) 145 Cal.App.4th 473, 479-486. As we concluded
there, “in moving for discovery under section 1054.9, the
defendant does not have to prove the actual existence (or a good
faith belief in the actual existence) of discovery materials in
the possession of the prosecution and/or the relevant law
enforcement authorities as a prerequisite to obtaining an order
for discovery under the étatute.” (Maury, at p. 485.)
Accordingly, we need not address this argument further.l?

3
Materials In Barnett’s Possession

The People’s final argument in defense of the trial court’s
denial of Barnett}s request for discovery of interview notes
from the out-of-state law enforcement officers is that “Barnett
has not indicated what materials in this category, if any, he
currently possesses.” According to the People, because section
1054.9 “covérs only materials to which ‘defendant would have
been entitled at time of trial’ but does not currently possess”
(In re Steele, supra, 32 Cal.4th at p. 695), vin requesting
materials pursuant to section 1054.9, a petitioner must show
that the requested materials are not in his or her possession.”

Barnett complains that “[tlhis argument was not made below,

and should not be heard here.” Barnett is mistaken. The People

11 The People use this argument as one of their responses to

virtually.every one of the discovery requests remaining at issue
in this proceeding. Having rejected the argument here, we will
not address it again.
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offered this very same argument in their response to Barnett’s
motion in the trial court.

On the merits, Barnett contends this argument fails because
“it is unsupported.in the statute and such a rule would violate
due process and the work product privilege." He also contends
that he “did identify which trial discovery documents were in
trial counsel’s files.”

We agree with Barnett that the requirement the People
advocate is not supported by the language of the statute, and
thus we do not reach the issues of due process and work product.
Section 1054.9 requires nothing mere than the showing of good
faith, but unsuccessful, efforts to obtain the materials from
trial counsel before moving for a discovery order under the
statute. Such a showing ean be made in severel ways without
creating an inventory of every single document or other item the
defeﬁdant possesses already. In Steele, the defendant provided
a declaration from his current attorney attesting that he had
reviewed trial ceunsel’s file and interviewed trial counsel and
Aascertained that the materials sought in the motion were not
pfovided‘to trial counsel. (In re Steele, supra, 32 Cal.4th at
p. 689.) Here, Barnett’s motion attested to the transfer of
trial counsel’s entire trial file through several attorneys to
his present attorneys and identified the numbered discovery

pages in trial counsel’s file that were missing or illegible.12

12 Barnett did not submit any declarations to support the

unsworn statements his motion, and thus there was technically no
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Since the People provided the numbered discovery in the first
place, they could determine what documents Barnett obtained from
his trial counsel and which of those documents he now did not
have. They were entitled to nothing more.l3
4
Conclusion
For the reasons set forth above, we conclude the trial
court abused its discretion when it denied Barnett’s fequest for
any original notes taken by the 22 out-of-state law eﬁforcement
officers who conducted interviews of witnesses who testified at
trial (as identified in Barnett’s second brief regarding
discovery). Accordingly, we will grant this aspect of Barnett’s
petition and order the issuance of a writ of mandate directing
the trial court to correct this error.
C
Criminal Records And Charges
' In its February 1987 discovery order, the trial court
granted Barnett’s requests for “[tlhe criminal record of all
~witnesses who may be called to testify at the trial in this
case” and for “all.agreéments, promises, threats, inducements,

offers of reward or immunity, witness fees, transportation

evidence to support the showing required by section 1054.9;
however, the People forfeited any objection on this ground by
not raising it in the trial court.

13 The People use this argument as one of their responses to
virtually every one of the discovery requests remaining at issue
in this procéeding. Having rejected the argument here, we will
not address it again. '
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assistance, assistance to members of the witness’ family or to
associates of the witness, or affirmative representations,
whether written or oral, made or implied to such persons or to
their attorneys, executed or not, in an effort té obtain
information or testimony as to the investigation and/or
prosecution of the offenses charged in the information.” The
court, however, did not grant Barnett’s request for discovery of
“all pending'criminal charges against [all witnesses who may be
called to testify at trial in this case] anywhere in the State
of California, all information regarding the.current parole
and/or probation status of such persons, and all arrests,

criminal charges, ongoing criminal investigations, or actions

"pending anywhere in the State of California since the date of

the alleged offense charged in the Information.” Apparently,
the court limited this request to only Barnett and his alleged
coparticipant.

In his motion for discdvery under section 1054.9, Barnett
asserted that the prosecution failed to comply or did not fully
comply with the two requests the trial court granted. Barnett
asserted that because the prosecution did not provide the
'complete criminal record for all prosecution witnesses, he

“cannot say whether other witnesses had charges pending against

kthem or were otherwise under the cohtrol of the court or

probation office when they testified.” He also argued that the
trial court had erroneously denied his request for discovery of
the pending charges against, and parole and/or probation status

of, the prosecution’s witnesses. Accordingly, Barnett requested
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“any records indicating that charges were pending or
contemplated against.any State witness prior to their testimony
against Mr. Barnett and for a period of one year after his
seﬁtencing on November 30, 1988.” He also requested “the
complete criminal record of all the State’s witnesses, including
arrests, felony and misdemeanor convictions, ongoing criminal
investigations, probation and/or parole status, and actions
pending against each witness within and without California.”

In their informal response to this request, the People did
not provide any of the requested information, asserting the
request was “[t]oo broad and factually impossible to determine.”

Barnett contended “the prosecution was obliged to disclose
the information no matter how burdensome it may have been to
compile” because the information “could have been used to
impeach the State’s witnesses.”

In their formal response, the People stood by their
assertion that the request was “over broad” and contended the
trial court had recogniéed as much “when it limited a similar
pre—trial.request to only the petitioner and [his] co-
participant.”

In ruling on this request, the trial court first noted that
it had already ordered discovery of “[t]lhe discoverable items
herein” in ruling on an earlier request. . (Specifically, the
trial court had granted Barnett’'s request for any agreements,
promises, inducements, or offers of immunity.) The trial court

then ruled that “[t]he balance of the material listed herein
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does not fall within the Steele criteria, and the request for
discovery in those areas is denied.”

Barnett contends the trial court’s refusal to order
discovery of this material was "“contrary to Steele” because
“[eiverything requested is information that could have been used
to impeach the State’s witnesses” and is therefore within the
prosecution’s constitutional obligation to disclose evidence
favorable to the defendant under Brady.

In their response to this argument, the People conﬁend
“this request is beyond the scope of section 1054.9 in that it
seeks materials or information that post-date the trial.” To
the extent Barnett sought “any records indicating that charges
were éending or contemplated against ény State witness . . . for
a period of one year after [Barnett’s] sentencing on November
30, 1988," we agree. By its very terms, section 1054.9 covers
only materials to which the defendant “would have been entitled
at time of trial.” (§ 1054.9, subd. (b}, italics added.) Thus,
Barnett’s request for records felating to charges pending or
contemplated after his trial is beyond the scope of the statute.

The fact that (as Barnett notes) “exculpatory evidence that
comes to light after trial must be disclosed” under Brady does
not change this result. Whetherrthe People had a posttrial duty
under Brady to disclose to Barnett criminal charges that were
pehding or contemplated against one of their witnesses within a
year.after Barnett was sentenced has nothing to do with whether
the People can be ordered to produce such information under

section 1054.9. Because it 1is limited to materials to which the
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defendant would have been entitled at time of trial, that
statute simply does not provide a vehicle for a defendant to
enforce any posttrial Brady obligations the People may have.

Other than Barnett’s request for information postdating the
trial, it does not appear to us that the People are offeiing any
argument against the requests now at issue that we have not
already rejected. Nonetheless, because we presume ‘the trial
court'é order is correct and the burden is.on Barnett to
establish an abuse of discretion (seé Denham v. Superior Court,
supra, 2 Cal.3d at p. 566), Barnett still bears the burden of
persuading us that his requests are proper under section 1054.9
and Steele. To carry this burden, Barnett must persuade us the
materials he is seeking fall within one of the Steele categories
- that is, are materials to which he would have been entitled
at tiﬁe of trial -- and that the triél_court abused its |
discretion in concluding otherwise. He has failed to do so.

As noted above, Barnett contends *[e]verything requested is
information that could have been used to impeach the State’s
witnesses” and therefore falls within the prosecution’s duty to
disclose under Brady. - In other words, Barnett contends they are
category No. 2 materials -- i.e., materials “the prosecﬁtion
should have provided at time of trial because .they came within

the constitutional duty to disclose exculpatory evidence.”
(In re Steele, supra, 32 Cal.4th at p. 697.) Thus, the question
is this: Did the prosecution have a duty under Brady to
disclose to Barnett: *“any records indicating that charges were

pending or contemplated against any State witness prior to their
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testimony against Mr. Barnett” and “thé complete criminal record
of all tﬁe State’s witnesses, including arrests, felony and
misdemeanor convictions, ongoing criminal investigations,
probation and/or parole status, and actions pending against each

#7214 7o answer that

witness within and without California
questions, we must examine the scope of the prosecution’s duty
under Brady.

“The prosecution has a duty under the Fourteenth
Amendment’s due process clause to disclose evidence to a
criminal defendant. [Citation.] But such evidence must be both
favorable to the defendant and material on either guilt or
punishment. [Citation.] [1] Evidence is ‘favorable’ if it

either helps the defendant or hurts the prosecution, as by

impeaching one of its witnesses. [Citation.] (Y] Evidence is

14 As we have noted, the February 1987 discovery order

required the prosecution to disclose “[tlhe criminal record of
all witnesses who may be called to testify at the trial of this
case.” At the same time, however, the court denied Barnett'’'s
request for discovery of “all pending criminal charges against
[those witnesses] anywhere in the State of California, all
information regarding the current parole and/or probation status
of such persons, and all arrests, criminal charges, ongoing
criminal investigations, or actions pending anywhere in the
State of California since the date of the alleged offense
charged in the Information,” except as to Barnett and his
alleged coparticipant. Thus, the trial court apparently
concluded the details specified in the second request were not
part of the “criminal records” the court was ordering produced
in response to the first request. This explains why Barnett has
not claimed those details were subject to disclosure under -
Steele because they came within the scope of the February 1987
discovery order and instead is relaying solely on Brady to
justify his request for those details. '
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‘material’ ‘only if there is a reasonable probability that, had
[it] been disclosed to the defense, the resuit . . . would have
been different.’” (In re Sassounian (1995) 9 Cal.4th 535, 543-
544, fn. omitted.)

In determining the materiality of evidence that was not
disclosed, “[t]lhe question is not whether the defendant would
more likely than not have received a different verdict with the
evidence, but whether in_its absence he received a fair trial,
understbod as .a trial resulting in a verdict worthy of
confidence. A ‘reasonable probability’ of a different result is
accordingly shown when the»government's evidentiary suppression
‘undermines confidence in the outcome of the trial.’” (Kyles v.
Whitley, supra, 514 U.S. at p. 434 [131 L.Ed.2d at p. 506].)
Furthermore, the materiality of the evidence is “considered
collectively, not item by item.” (Id. at p. 436 [131 L.Ed.2d at
p. 5071.)

Under the foregoing principles, the fact that evidence
could have been used for impeachment purposes alone does not
mean that evidence is subject to the B;r'ady duty of disclosure
and therefore something to which the defendant is entitled under
section 1054.9. Showing that evidence could have been used for
impeachmentrpurposes satisfies the requirement that the evidence
must be “favorable” to the defendant; however, to.fall within
the constitutional duty of disclosure, the evidence must also be
“material” -- that is, it must be of such significance that

considered collectively with any other evidence favorable to the
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defendant, its absence undermines confidence in the outcome of
the trial.l® |

Here, Barnett has made no effort to show that the materials
he is seeking meet this materiality standard, and this omiesion
is fatal. Steele makes elear that, to obtain a discovery order
under section 1054.9, the defendant bears the burden of showing
that the materials he is requesting are materials to which he
would have been entitled at time of trial. (See In re Steele,

supra, 32 Cal.4th at p. 688 [“section 1054.9's discovery

is limited to, specific materials . . . that the defendant can
show fall into any of these categories . . .”]; see also id. at
p. 697.) Barnett has not carried that burden here because he

has not shown that the materials he is seeking were subject to

disclosure under Brady.1®

15 At this point, we are concerned only with evidence a

defendant seeks on the ground it was subject to the
prosecution’s constitutional duty to disclose exculpatory
evidence under Brady. We express no opinion on what must be
-shown to obtain evidence that was subject to a statutory duty to
provide discovery, such as the duty imposed on the prosecution
by subdivision (e) of section 1054.1 to disclose “[alny
exculpatory evidence.” The reciprocal discovery statutes

(§ 1054 et seqg.) of which section 1054.1 is a part were not
enacted until 1990, two years after Barnett’s trial. Thus,
those statutes do not govern what Barnett would have been
entitled to at time of trial and therefore have no bearing on
his section 1054.9 motion.

16 We recognize that the Supreme Court in Steele directed the
superior court to issue a discovery order under section 1054.9
for materials the defendant contended fell within the Brady duty
of disclosure without expressly requiring the defendant to
demonstrate materiality. Instead, the Supreme Court simply
noted that “[i]f the defense had specifically requested the
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The cases Barnett cites to support his discovery request
are of no assistance to him. In People v. Coyer (1983) 142
Cal.App.3d 839, the appellate court concluded that a defendant
was “entitled to discovery of criminal charges currently pending
against prosecutioﬁ witnesses anywhere in the state.” (Id. at
p. 842.) Coyer, however, did not address the constitutional
duty of disclosure; instead, Coyer was decided uhder the case
law that governed criminal discovery in California before 1990.
Thus, Coyer does not support Barnett’s claim to these materials
under Brady. |

Of course, because the trial in this case occurred in 1988,
discovery at time of trial was goverﬁed by the pre-1990 casé
law, and it could be argued that under Coyer Barnett was
éntitled to the materials he now seeks. That argument does not
assist Barnett, however, because he specifically asked the trial
court for discovery of these materials at time of trial, but the
trial court denied his requests. For this reason, Barnett
cannot now claim he was entitled to these materials at time of

trial because they fell within the scope of the February 1987

prosecution to provide all of petitioner’s prison records in its
possession,” “the prosecution would have been obligated to
provide them” “assuming the records were otherwise material.”
(In re Steele, supra, 32 Cal.4th at p. 702, second italics
added.) By this assertion, however, the court did recognize
that materiality was an essential element in showing that the
defendant would have been entitled at time of trial to the
documents now sought, and since Steele elsewhere makes clear
that the defendant bears the burden of making this showing, it
follows that the showing of materiality must be made by the
defendant before he is entitled to a discovery order under
section 1054.9.
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discovery order; they plainly did not. Moreover, section 1054.9
doés not provide a vehicle for Barnett to make a belated
challenge to Ehat discovery order. If Barnett believed the
trial court wrongfully denied his request for discovery of these
materials at time of trial, he needed to raise that issue on
appeal from his conviction. Having failed to do so, Barnett is
now precluded from coﬁtending he was entitled to these materials
at time of trial unless he demonstrates they were subject to the
constitutional duty of disclosure.

Barnett’s reliance on People v. Santos (1994) 30
Cal.App.4th 169 is likewise misplaced. 1In Santos, the appellate
icourt concluded thét “thé due process clause of the federal
Constitution compels disclosure of misdemeanor convictions of
witnesses when requested by defendant.” (Id. at p. 173.) 1In
reaching that conclusion, however, the court failed to note or
apply the requirement (later explained in Sassounian) that to be
subject to the constitutional duty of disclosure, evidence must
be “material,” such that there is a reasonable probability the
result of the trial would have been different if the evidence
had been disclosed. Thus, Santos is of no help either.

In People v. Hayes (1992) 3 Cal.App.4th 1238, the appellate
court determined that the trial court erred in denying a
discovery request fof “‘the alleged victim’s criminal
convictions, pending charges, status of being on probation, any.
acts of victim’s dishonesty and, any prior false reports of sex
offenses by thé victim’” because such evidence was within the

prosecution’s constitutional duty of disclosure. (Id. at pp.
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1243-1245.) Upon doing so, however, the appellate court
remanded the case to the trial court for that court to determine
if the evidence (assuming it existed) was material. (Id. at p;
1245.) The flaw in this approach is that, as previously shown,
evidence is not within the prosecution’s constitutional duty of
disclosure unless it is both favorable and material. In
essence, the appellate court in Hayes found a Brady violation
without determining whether the evidence at iséue.was material.
That was erroneous, and therefore Hayes is of no use to us.

| In the remaining three federal cases and two state cases
Barnett cites, the appellate courts both recognized and applied
the materiality element of the constitutional duty of
disclosure. (See Crivens v. Roth (7th Cir. 1999) 172 F.3d 991,
998 [finding a Brady violation where the prosecution failed to
disclose the criminal record of a witness whose “testimony
form[ed] the heart of the state’s case against” the defendant];
U.S. v. Steinberg (9th Cir. 1996) 99 F.3d 1486, 1492 [finding a
Brady violation because the prosecution failed to disclose.
evidence of ongoing criminal activity by a “key witness in the
trial”], disapproved on other grounds in U.S. v. Foster (9th
Cir. 1999) 165 F.3d 689, 692, fn. 5; United States v. Auten (5th
Cir. 1980) 632 F.2d 478, 482 [finding a Brady violation where
the prosecution failed to disclose additional convictions of a
witness whose testimony was “of substantial weight”]; People v.
Little (1997) 59 Cal.App.4th 426, 429-435 [concluding the
prosécution had a duty to disclose the felony conviction.of a

witness whom the trial court characterized as a “‘critical
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witness’'” whose “‘credibility was very, very important in this
case'"]; People v. Martinez (2002) 103.Cal.App.4th ié?l/ 1081-
1082 ([finding a Brady violation where the prosecution failed to
disclose pending charges against a “pivotal witness”].) These
cases do not help Barnett because he has made no showing of
materiality here.

At first glance, there may appear to be a conceptual
problem in requiring a defendant to demonstrate the materiality
of evidence that may not even exist, but that difficulty is
illusory. If the defendant seeks the discovery of materials
under section 1054.9 on the ground he was entitled to them at
time of trial because they fell within the prosecution’s
constitutional duty of disclosure, he must simply describe those
materials with sufficient particularity to ekplain why --
assuming they exist -~- they would have been both favorable and
material and thus subject to disclosure. It will then be for
the trial court to decide, in the exercise of its discretion,
‘whether the defendant has shown both the fa?orableness and the
materiality of the evidence the defendant seeks. If the.
defendant cannot describe evidence that would be both favorable
and material, then he has not shown that what he is seeking
qualifies as “discovery materials” under section 1054.9, that
is, something to which he would have been entitled at time of

trial.l? If, however, the trial court concludes the defendant

17 Again, at this point we are concerned only with materials

to which a defendant claims entitlement under the constitutional
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has met his burden of'showing favorableness and materiality and
thus shown a potential Brady violation, -the defendant is
entitled to a discovery order for that evidence under section
1054.9. Of course, if the requested material does not exist or
is not in the possession of the prosecution or the relevant law
enforcement officials, then the People need simply'say so in
responding to the discovery order.

Here, Barnett has never made any effort to explain why “any
~records indicating that charges were pending or contemplated
égainst any State witness prior to their testimony against Mr.
'Barnett” and “the complete criminal record of all the State’s
witnesses, including arrests, felony and misdemeanor
convictions, ongoing criminal investigations, probation and/or
parole status, and actions pending against each witness within
and without California” were material, such that the evidence,
if it exists, would (even considered collectively) reasonably
undermine confidence in the outcome of the trial.

Part of the problem is‘the breadth'of Barnett’s discovery
request. It is so broad it would encompass the criminal records
of witnesses whose testimony was of little or no value in
securing his conviction. Certaihly such evidence, even |
considered collectively with other evidence favorable to

Barnett, is not “material” so as to fall within the

duty of disclosure, and not with materials to which a defendant
may claim entitlement under a discovery order issued at time of
trial or a statutory duty of disclosure.
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constitutional duty of disclosure and thus is not evidence to
which Barnett was entitled at time of trial under Brady.
Moreover, even as to witnesses who might have been “key” or
“pivotal," any additional impeachment evidence that might have
been available, such as convictions or pending charges, would
not necessarily have been material. It is possible that an
extehsive amount of impeachment materials were already offered
for such witnesses (assuming there were any) and that the
presence of some additional impeachment evidence might.not have
made any difference. We cannot determine if that is the case,
however, because Barnett has made no attempt to address the
materiality element of the constitutional duty of disclosure.l8
Barnett contends it is “contrary to.United States Supreme.
Coﬁrt_precedent” to “shift([] the burden of establishing ([the]
materiality of [the] requested discovery from the prosecﬁtor to
[him] .” Hé asserts that because only “[t]he prosecutor knows
what [evidence] he possesses that is favorable,” it is the
prosecutor’s duty to determine whether that evidence, considered
collectively, is material. Thus, in Barnett’s view, a
defendant’s only obiigation in seeking Brady materials as part
of a discovery motion under section 1054.9 is to “describe broad

categories of evidence that would be favorable, if such

18 We note that the defendant in In re Sassounian, supra, 9

Cal.4th at page 535 made the same mistake over a decade ago in
pursuing habeas relief based on an alleged Brady violation.
(See Sassounian, at p. 550, fn. 14.) Thus, there can be little
(if any) excuse for Barnett’s failure to do so here.
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existed.” The trial court must then “*grant the discovery
request,” at which time “[t]he burden . . . will shift to the
prosecutor to assess the materiality of all the favorable
evidence.”

We disagree that this approach is mandated by federal
constitutional law. It is true that, in the context of pretrial
discovery, “the prosecution, which alone can know what is
undisclosed, [is] assigned the consequent responsibility to
gauge the likely net effect of all such evidence and make
disclosure when the point of ‘reasonable probability’ is
reached.” (Kyles v. Whitley, supra, 514 U.S. at p. 437 [131
L.Ed.2d at p. 508].) But we are not dealing here with pretrial
discovery; rather, we are dealing with a motion for
postconviction’discovery, which is provided for and governed by
Caiifornia law. ©Nothing in the Brady line of cases requires us
to place the burden of showing materiality on the prosecution in
connection with a motion for postconviction discovery under
state law. Indeed, such a motion involves federal
constitutional principles under the Brady line of cases only
indirectly. As we have explained, section 1054.9 allows a
defendant to seek discovery of material to which he would have
been entitled at time of trial, which includes material that was
subject to the prosecutor’s constitutional duty of disclosﬁre
under Brady. But we have also explained Steele makes clear that
in making a motion for discovery under section 1054.9, it is the
defendant who bears the burden of showing he would have been

entitled at time of trial to the materials he is reqdesting.
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This necessarily means that when the defendant argues he was
entitled to the materials at time of trial pursuant to the
prosecutor’s constitutional duty of disclosure, he bears the
burden of showing both the favorableness and materiality of the
evidence he seeks. If the defendant fails to show the evidence.
he is seeking is material, then he has failed to show he was
entitled to that evidence at tiﬁe of trial, which is a
foundational requirement to discovery under section 1054.9.

Barnett also argues that requiring him to show materiality
is contrary to Steele because Steele.made clear that defendants
"may use [section] 1054.9 as an investigative tool,” “before
they file a [habeas] petition.” In Barnett’s View,‘requiring
him to sﬁow the materiality of the evidence he is seeking
“returns [defendants like him] to the . . . standard of
discovery that the Legislature intended to modify” when if
enacted section 1054.9. |

We disagree. 1In Stéele, the Supreme Court explained that
section 1054.9 was intended to modify the rule from People v.
Gonzalez (1990) 51 Cal.3d 1179, 1257, 1261, which was “that.the
mdefendant had to state a prima facie case forA[habeas] relief
before he may receive discovery.” (In re Steele, supra, 32
Cal.4th at p. 691.) Requiring the defendant to show the
materiality of evidence he is requesting under section 1054.9
does not, as Barnett contends, resurrect the Gonzalez rule and
require him to “prové his claim without discovery in order to
get discovery.” Under Gonzales, the defendant had to be able to

set forth in a habeas petition, under penalty of perjury,
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“specific facts which, if true, would require issuance of the
writ” before a cause or proceeding would even exist in Which
discovery could be sought. (People v. Gonzalez, supra, 51
Cal.3d at p. 1258.) Now, however, a defendant may simply file a
motion for discovery under section 1054.9. Moreover, as we have
explained, if the defendant seeks the discovery of materials on
the ground he was entitled to them at time of trial because they
feil within the prosecution’s constitutional duty of disclosure,
he must simply describe those materials with sufficient
particularity to explain why -- assuming they exist -- they
would have been both favorable and material and thus subject to
disclosure.

| Under the present system, the defendant need not have
alréady developed a theory of habeas relief on which he can
swear to the supporting facts under penalty of perjury. He
must, however, at least have conceived of reasonably specific
materials to which he would have been entitled at time of trial,
which he can then describe in his motion for discovery under
section 1054.9. While this aoes place a greater burden on him
than Barnett might like, it is a burden compelled by section
1054.9 and our Supreme Court’s decision in Steele.

Barnétt also argues that requiring him to show the
materiality of the evidence he seeks is inconsistent with this
court’s conclusion that he dées not have to prove the actual
existence of that evidence, because it places a burden on him
thatlis “equally as dauhting," Again, we disagree. Describing

evidence that, if it exists, would be both favorable and




material, is far less difficult than proving the actual
existencé of such evidence. Indeed, Barnett illustrates how
easy it is to imagine evidence that would be favorable and
material when he hypothesizes the existence of a tape recording
in which another person (Cantwell) confessed to the murder of
which he was convicted.!® The problem raised by this
hypothetical is not the difficulty in imagining and describing
such evidence, but rather the possibility that encouraging
defendants and their habeas attorneys to imagine such evidenge
will “turn[ section] 1054.9 discovery into a game.”

We must assume that in the exercise of their duties to
their clients and to the courts, habeas attorneys will not view
discovery under section 1054.9 as a “game” and will not
formulate discovery requests under that statute based on nothing
more than pure imagination. But if a defendant and/or his
attorney can imagine and describe materials to which the
defendant would have been entitled at time of trial based on
some plausible fheory, then a request for such material would be
proper under section 1054.9. Thus, for example, given the
defense theory that Cantwell framed Barnett for Eggett’s murdef'
(which was alréady supported by the testimony of two witnesses),
it would be appropriate for Barnett to request in a motion under

section 1054.9 any materials tending to show that Cantwell was

13 At his murder trial, two defense witnesses testified that

*it was Cantwell who arranged to have Eggett killed and
defendant framed for the murder.” (People v. Barnett, supra, 17
Cal.4th at p. 1079.)
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responsible for the murder. Such evidénce is reasonably
specific and, if it exists, would be favorable to Barnett.
Moreover, Barnett would likely have little difficulty in
persuading the court that the prosecution’s failure to disclose
further evidence of Cantwell’s responsibility for the crime
would tend to undefmine confidence in Barnett’s conviction. In
any evenﬁ, this showing of materiality would be far easier than
proving any such evidence actually exists.

Thus, we stand by our conclusion that when a defendant
seeks discovery under section 1054.9 on the theory that he would
have been entitled to the requested materials at timevof trial
under Brady, the defendant bears the burden of establishing the
materiality of the evidence he seeks.

We also stand by our conclusion that Barnett did not make
the requisite showing here. 1In seeking relief from this court,
it was Barﬁett's burden to demonstrate an abuse of discretion by
tﬁe trial court (see Depham v. Superior Court; supra, 2 Cal.3d
at p. 566); accordingly, it fell to Barnett to convince us that
the materials he is seeking are materials to which he would-have
been entitled at trial. It is not our duty to search through -
Barnett’s habeas petition, which is thousands of pages long, to
find his explanation of why the evidence he seeks to discover is
material. (See Grant-Burton v. Covenant Care, Inc. (2002) 99
Cal.App.4th 1361, 1379 [appellate court has no duty to search
the record].) On the contrary, it is Barnett’s duty to present
a fully developed argument to us about why he is entitled to the

relief he seeks, and ahy such argument must include a fully
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developed explanation of why he was entitled at time of trial to
the materials he requested because those materials were both
favorable and material under Brady. Having failed to offer such
an explanation,'Barnett has failed to show an abuse of
discretion by the trial court in denying this discovery request
under section 1054.9.
‘D
i Inducements

Barnett contends the trial court erred in denying his
request for discovery of “any inducements offered or made to
[six particular] State witnesses.” As the People point out, the
trial court noted that this request was subsumed in an earlier
.request for discovery of inducements offered to any witness,
which the trial court granted. The trial court denied the
subsequent request only “[t]o the extent thle subsequent]
discovery request seeks more than [the earlier request].?

Barnett does not suggest that this request sought anything
more than the earlier request, which the triél court granted.
Indeed, Barnett fails to address the overlap between the two
requests. Section 1054.9 does not give a defendant the right to
have the coufp order duplicative discovery. Accordingly,
Barnett has failed to show any abuse of discretion in the trial
court’s ruling.

E
Lies To Law Enforcement
in his motion under section 1054.9, Barnett contended he

~was “entitled to know whether any witness lied to law
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enforcement.” In his initial brief, he asserted this
constituted category No. 2 material under Steele.

In their formal response, the People asserted, “Nothing
exists as to this request beyond that already disclosed to
petitioner. Further the prosecution has no duty to actively
investigate the facts and circumstances of these activities .for
the benefit of the petitioner.” |

The trial court denied this request.

Barnett contends the trial court abused its discretion in
denying this request because "“[s]uch information is Brady
material, and must be disclosed.”

The People offer no response to Barnett’s assertion that
this request seeks Brady material. Instead, they argue that
“[gliven the district attorney’s statement [that nothing exists
as to this request beyond that already disclosed], the [trial]
court did not abuse its discretion in denying a request for
materials that do not exist or afe not possessed by the relevant
ragencies.”

Barnett complains that “[t]lhe District Attorney’s statement
that no responsive records exist was not made under oath, under
penalty of perjury” and that “[t]he prosecutor’s denial was not
the reason the Superior Court denied this request.”

As to Barnett’s latter point, “we review the correctness of
the'trial court’s ruling, not the reasons underlying it.”
(People v. Koontz (2002) 27 Cal.4th 1041, 1075-1076, fn. 4.) “A
judgment or order correct in theory will be affirmed, even where

the trial court’s given reasoning is erroneous.” (Punsly v. Ho



(2003) 105 Cal.App.4th 102, 113.) Thus, we are not concerned
with the reason the trial court denied this discovery request,

but only with whether the decision to deny it was correct.

. Consequently, the issue before us (at this point) is whether a

trial court abuses its discretion in denying a motion for
discovery under section 1054.9 when the People, in their unsworn
opposition to the motion, assert that no documents responsive to
the discovery request exist beyond those already provided.

| It could be argued that requiring a court to order the
prosecution to provide the defendant access to materials the
prosecution has already asserted do not exist would be an idle
act. In construing section 1054.9, however, we must fespect the

statutory language. The statute provides that “on a showing

' that good faith efforts to obtain discovery materials from trial

counsel were made and were unsuccessful, thé cqurt shall [with
an exception not applicable here] order that the defendant be
provided reasonable access to” the discovery materials.

(§ 1054.9, subd. (a), italics added.) The statute does not
ailow the People to preempt a discovery order by asserting in an
unsworn oppositioh to the defendant’s motion that none of the
documents the.defendant seeks exist. Nor is it necessarily a
meaningless act to require the People to assert their denial of
the existence of any responsive document after the issuance of a

court order. Particularly where the denial of existence of any

- further responsive documents is unsworn, the existence of a

court order requiring the prosecution to provide access to

discovery materials emphasizes the seriousness of the issue.
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Moreover, there is an additional reason in. this case to
require the People to assert their denial of the existence of
any responsive materials after the issuance of a discovery
order. As previously explained, the trial court here ordered
that, with respect to the requests it granted, “if there is no
discovery materials or no further discovery materials to be
provided beyond what'has already been provided, then the
[People] should so state in a written declaration to be provided
petitioner-defendant on or before the discovery deadline. (91
The declaration should state the factual basis for the
conclusion, guote, nothing exists to be discovered as to this
item Qf discovery, end quote; or, quote, nothing exists as to
the discovery item beyond what has already been provided, end
quote. [§] The declaration should address what efforts were
made to find the item or items of discovery, including what, if
any, agencies or individuals Qere contacted and their
respbnses."

If we were to determine that Bérnett’s discovery request
was otherwise proper under section 1054.9 and Steele, but that
the- People’s unsworn denial of the existence of any further
responsive documents was a sufficient basis for the trial
éourtfs denial of the request, then Barnett would be denied the

information that the trial court ordered the People to give him
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with respect to other discovery requests the trial court
granted. 20

For these reasons, we conclude that the People’s unsworn
denial of the existence of any further responsive documents is
not a valid basis for upholding the denial of Barnett’s request
for discovery of information that any witness lied to law
enforcement . 2?1

That leaves us with the question of whether the trial court
abused its discretion in denying this request because the
materials fall within the prosecution’s duty of disclosure under
Brady._ We find no abuse of discretion because, as before,
Barnett has failed to demonstrate the materiality of the
evidence he seeks. Moreover, the three additional cases he now
cites do not excuse his failure becaﬁse each recognizes and
applies the materiality element of the constitutional duty of
disclosure. (See Carriger v. Stewart (9th Cir. 1997) 132 F.3d
463, 480 [finding a Brady violation where the prosecution failed

to disclose the corrections file of its “star witness”]; U.S. v.

20 . We note that there is no explicit authority in section

1054.9 or Steele for the declaration requirement the trial court
imposed here. We have no occasion to decide, however, whether
the imposition of this requirement was improper, because the
People did not seek review of the trial court’s discovery order
by filing a petition for writ of mandate, nor have they raised
any issue regarding the validity of this requirement in response
to Barnett’s petition.

21 The People use this argument as one of their responses to
virtually every one of the discovery requests remaining at issue
-in this proceeding. Having rejected the argument here, we will
not address it again.
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Bernal—Obeso (9th Cir. 1993) 989 F.2d 331, 336 [concluding “a
material lie by a critical informant-witness about his prior
record would be exculpatory and thus discoverable Brady
information which the government would be under a Constitutional
duty to disclose”]; U.S. v. Brumel-Alvarez (9th Cir. 1992) 991
F.2d 1452, 1458 [concluding that “[e]lvidence impeaching the
testimony of a government witness falls within the Brady rule
when the reliability of the witness may be determinative of a
criminal defendant’s guilt or innocence].)
F

Ongéing Criminal Activities

In his motion under section 1054.9, Barnett contended he
was “entitled to know of any state witness’s ongoing criminal
activities.” 1In his initial brief, he asserted this éohstituted
category No. 2 material under Steele. |

In their formal response, the People asserted, "“Nothing
exists as to this request beyond that already disclosed td
petitioner. Further the prosecution has no duty to actively
~investigate the facts and'circumstances of these activities for
the benefit of the petitioner.”

The trial court denied this request.

Barnett contends the trial court erred in denying.this
request because “a witness who is committing crimes has a motive
to help law enforcement in order to avoid punishment for his own
crimes.” 1In essence, Barnett contends once more that the
information he is seeking would have been relevant for

impeachment purposes and was thus discoverable under Brady. The
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People do not offer any argument against this request that we
have not already rejected. Once against, however, Barnett has
failed to show the materiality of the evidence he seeks.
Accordingly, he has again failed to show the trial court abused
its discretion in denying his request.
G
Drug Use Or Addiction

In his motion under section 1054.9, Barnett contended he
was “entitléd to disclosure of any information in the
government’s possession indicating that a witness was a drug
addict or used drugs.” 1In hié initial brief, he asserted this
~constituted'category No. 2 material under Steele because “[s]uch
information is relevant to the witness’s ability to perceive and
recall events and also as impeachment material!”

In their formal response, the People asserted, “Nothing
exists as to this request beyond that already disclosed to
petitioner. Further the prosecution has no duty to actively
investigate the facts and circumstances of these activities for
the benefit of the petitioner.”

The trial court denied this reqﬁest.

.Barnett contends the trial court erred in denying this
request because “such evidence is impeaching, éhowing that the
addict’s testimony is inherently suspect and that the fact of
addiction is probative of other motive for testifying.” The
People do not offer any arguhent against this request that we

have not already rejected.
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The two California cases Barnett cites on this point are
inapposite. In People v. Melton (1988) 44 Cal.3d 713, 736-737,
the court concluded that "“[a] witness’s drug intoxication may
indeed be a basis for impeaching his credibility,” but that
conclusion related to a witness the defendant claimed was
intoxicated at the time he was testifying. 1In People v. Rocha
(1971) 3 Cal.3d 893, 901, the court concluded *[e]vidence of
consumption of narcotics is admissible for impeachment purposes
if there is expert testimony substantiating the effects of such
use,” but that conclusion related to a witness (the defendant
himself) who was allegedly under the influence of marijuana at
the time of the crime. Neither of these cases stands for the
proposition that evidence of a witness’s drug use or addiction
in general is relevant for impeachment purposes.

The federal cases on which Barnett relies provide some
support for the proposition that when an informant witness is
also a drug addict, the witness’s drug addiction is relevant to
his credibility{ For example, in United States v. Kinnard (D.C.
Cir. 1972) 465 F.2d 566, 570, the court stated that “a
government informer’s addiction to narcotic.drugs and his
indictment for narcotics violations . . . increase[s] the danger
that he will color his testimony to place guilt on the defendant
for his own benefit.” These cases, however, do not support the
broader proposition thét any witness’s drug addiction is
relevant to the witness’s credibility. In the absence of any
other authority, we conclude that Barnett has failed to show

that the materials he seeks would have been favorable to him;
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thus, we need not address his failure (once again) to
demonstrate their materiality. Under these circumstances, the
trial court did not abuse its discretion in denying this
request.
H
Motive To Lie Or Bias

In his motion under section 1054.9, Barnett contended he
was “entitled to disclosure of any information in the
government’s hands regarding any of its witnesses’ motives to
lie or biases for the State or against Mr. Barnett.” 1In his
ihitial brief, he asserted this constituted category No. 2
material under Steele.

In their formal response, the People asserted, "“Nothing
exists as to this request beyond that already disclosed to
petitioner. Further the prosecution has no duty to actively

investigate the facts and circumstances of these activities for
the benefit of the petitioner.”

The trial court denied this request.

Barnett contends the trial court abused its discretion in
denying this request because “{[s]uch evidence is quintessential
impeachment material.” The People do not offer any argument
against this request that we have not already rejected..

We agree with Barnett that materials reflecting any motive
to lie or bias by the People’s witnesses for the People or
against Barnett would have been favorable to him, but he has

again failed to make any showing of materiality. Accordingly,
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the trial court did not abuse its discretion in denying this
request.
I
Records

In his motion under section 1054.9, Barnett contended he
was entitled to the following records regarding all of the
People’s witnesses: probation records, juvenile records, mental
health records; governmental records indicating drug use and/or
addiction, and prison records. In his initial brief, he |
asserted these records constituted category No. 2-and/or
category No. 4 material under Steele.

In their formal response, the People asserted they were not
in.possession of any probation reports that were in the hands of
the.court or the probatioﬁ office and that “[t]lhe rest of the
request is to items outside of the prosecutibn team’s possession
oxr knowledge.”

The trial court denied this request.

Barnett contends “[tlhe trial court’s ruiing is contrary to
law because probation, juvenile, and mental health recdrds ﬁay
be used to impeach.”22 The People do not offer ahy argument

against this request that we have not already rejected.

22 Barnett notes that “[r]ecords regarding drug use and abuse”

fall within the scope of one of his earlier requests, which we
have addressed -- and rejected -- already. He also notes that
the trial court granted him access to the prison records of the
People’'s witnesses in response to another request. Accordingly,
in considering the present request, we -- like Barnett -- limit
ourselves to probation, juvenile, and mental health records.
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Barnett first relies on Davis v. Alaska (1974) 415 U.S. 308
- [39 L.Ed.2d 347] for the proposition that he was entitled to
discovery of the juvenile records of the People’s witnesses. 1In
People v. Hammon (1997) 15 Cal.4th 1117, 1124, however, our
Supreme Court explained that Davis v. Alaska did not involve
discovery rights: “By its terms, the decision in Davis
involved a defendant’s trial rights only: The court held a
defendant could not be prevented at trial from cross-examining
for bias a crucial witness for the prosecution, even though the
question called for information made confidential by state law
[i.e., the witness’s juvenile probationary status].”

Under Pennsylvania v. Ritchie (1987) 480 U.S. 39 [9%4
L.Ed.2d 40], however, juvenile -- and other potentially
confidential -- records in the possession of the prosecution may
be subject to discovery because "“the due process clause requires
the ‘government’ to give the accused all ‘material’ exculpatory
evidence ‘in its possession,' even where the evidence is
otherwise subject to a state privacy privilege, at least where
no clear state policy of ‘absolute’ confidentiality exists.”
(Peqpie v. Webb (1993) 6 Cal.4th 494, '518.) Again, however,
Barnett has failed to demohstrate the materiality of the
evidence he seeks, which is a prerequisite to demonstrating his
entitlement to that evidence under Brady and section 1054.9.
Accordingly, he has failed to show the trial court abused its

discretion in denying this request.
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J
Work Product In District Attorney’s Files

In his motion under section 1054.9, Barnett requested the
“Butte County District Attorney’s files regarding [himself] and
Thomas Burgess [his alleged coparticipant].” 1In his initial
brief, he explained that this request was limited to documents
“the State has not yet disclosed” and included “a request for
documents that the Distfict Attorney claims are work product” --
specifically, a file box that the district attorney had pointed
out to Barnett’s attorneys and told them he was not going to
disclose. Barnett requested'that the court order the People “to
file a privilege log, describing each document withheld with
sufficient specificity to enable [him] to argue that such
document is not covered by the statutory work product protection
and should be disclosed.” |

In their formal response, the People asserted that they had
“disclqsed all discoverable matters,” but had “not‘discovered
papeis reflecting the prosecution’s own impressions of
witnesses, trial notes, and legal research -- i.e., work
product, not required to be disclosed.”

The trial court denied this request.

Barnett contends the trial court’s ruling was an abuse of
discretion “because the District Attorney is not entitled to
claim work product protecgion in these circumstances and because
the trial court failed to examine any of-the materials in camera

for Brady material.”




Barnett’s first contention -- that the People are not
entitled to claim work product protection in these circumstances
-- is premised on his belief that his “right to Brady material
must overcome the work product protection.” Barnett'’s belief is
correct (see People v. Collie (1981) 30 Cal.3d 43, 59, fn. 12
[work-product doctrine “manifestly . . . cannot be invoked by
the prosecution to preclude discovery by the defenSe of material
evidence, or to lessen the state’s obligation to reveal material
evidence even in the absence of a request therefor”]); howéver,»
the assertion that the People are not entitled to claim work
product protection is true only if, and to the éxtent, the
documents the People have withheld actually include Brady
material. It is because of the possibility that the documents
withheld include Brady material that Barnett offers his second
contention -- that the trial court was obliged to conduct an in
camera review of the.documents or at least require the People to
provide a privilege log. 1In essence, Barnett wants the trial
court to examine in camera, and/or the People to prepare a

'piivilege log for, those documents'ih_the district attorney’s
files regarding himself and Thomas Burgess'that the district"
attorney contends are protécted as work product, because some of
those documents may contain Brady material.

The People assert that “the prosecution has the final word
on what is disclosed pursuant to Brady and an in camera review
of the prosecution’s files is not constitutionally nor
statutorily compelled.” In support of this argument they cite

Pennsylvania v. Ritchie, supra, 480 U.S. at p. 59 [94 L.Ed.24 at
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pp. 58-59], in which the court stated that "“[a] defendant’s
right to discovery exculpatory evidence does not include the
unsupervised authority to search through the Commonwealth’s
files. . . . Unless defense counsel becomes aware that other
exculpatory evidence was withheld and brings it to the court’s
attention, the prosecutor’s decision on disclosure is final.”
(Fn. omitted.)

This passage from Pennsylvania v. Ritchie is inapposite
because Barnett is not seeking the right to personally examine
the documents the People withheld to determine if they contain
Brady material; rather, he is seeking to have the trial court
conduct that examination. 1In fact, Ritchie actually supports
Barnett’s position because in Ritchie, the Supreme Court held
that confidential records in the possession of the prosecution
that are not subject to a clear state policy of absolute
confidentiality are subject to discovery if they conﬁain Brady
material, and “[wlhen the state seeks to protect éuch privileged
items from disclosure, the court must examine them in camera to
determine whether they are ‘'‘material’ to guilt or innocence.”
(People v. Webb, supra, 6 Cal.4th at p. 518.)

' It is important to note, however, that Barnett cannot
simply request discovery of all of the district attorney’s work
product and thereby require the trial court to examine all such
doéuments for Brady material. This is so because, as our
Supreme Court noted in City of Los Angeles v. Superior Court
(2002) 29 Cal.4th 1, under Ritchie a-defendant cannot “‘require

the trial court to search through [privileged documents] without
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first establishing a basis for his claim that [they] contain
material evidence’ [citation], that is, evidence that could
determine the trial’s outcome, thus satisfying the materiality
standard of Brady, supra, 373 U.S. 83.'" (City of Los Angeles
v. Superior Court, supra, 29 Cal.4th at p. 15, quoting
Pennsylvania v. Ritchie, supra, 480 U.S. at p. 58, fn. 15 [94
L.Ed.2d at p. 58, fn. 15].)

Here, Barnett has not addressed whether the documents he is
seeking constitute “material” evidence. Thus, he has not met
the:threshold burden required to trigger the trial court’s
obligation to review the.documents in camera for Brady
materials. Under these circumstances, we find no abuse of
discretion in the trial court’s denial of this discovery
request.

K
Rap Sheets And Police Reports Regardihg Juror C. L.

In his motion under section 1054.9, Barnett requested
“[r]ap sheets, police reports, and any other portions of the
Butte County Superior Court’s file on Juror [C. L.]'s
certificete of rehabilitation which have not yet been disclosed
to Mr. Barnett’s counsel.” 1In his initial brief, he expléined
that his postconviction investigation had revealed that C. L.
was ineligible to serve on a jury because he had prior felony

convictions and his civil rights had not been restored, despite
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his statement to the contrary on his juror questionnaire.?23
Barnett further explained that the sﬁperior court had denied him
copies of the rap sheet and the police reports that were in the
court file. He contends that “[t]he information in the sealed
portion of the court filed, as well as any information in the
possession of the District Attorney and law enforcement agencies
involved in investigating [C. L.]’s past criminal conduct and
his application for certificate of rehabilitation, must be
disclosed.”

In their formal response, the People asserted that “[jluror
[Cc. L.] was not a witness and therefore the‘People‘are not
required to supply petitioner with any information about him
under any conceivable discovery rule and particularly not under
Penal Code section 1054.9.”"

Noting that it had “reviewed what is available in action
82726" -- the court case in which C. L. sought a certification
of rehabilitation -- the trial court denied this request. The
court stated for the record that it had placed a copy of the
court file in a sealed envelope as a court exhibit.

Barnett contends he has “stated a reasonable basis to

believe that there is relevant evidence in Juror [C. L.]'’'s

23 In one of his habeas corpus petitions, Barnett alleged that

while C. L. obtained a certificate of rehabilitation from the
superior court in 1984, the Governor refused to pardon him and
therefore his civil rights were not restored. (See § 4852.17
[civil rights restored by the granting of “a full and
unconditional pardon by the Governor, based upon a certificate
of rehabilitation”].)



file,” and he “urges this Coﬁrt to examine the records and
diéclose any information that would bolster the claim that Juror
[C. L.] lied during voir dire about his own criminal record or
that of his family.”

We deny this request because the present proceeding -- an
original writ proceeding brought to obtain appellate review of
the trial court’s ruling on a motion under section 1054.9 -- is
simply not the proper vehicle for Barnett to obtain what he
‘seeks. Section 1054.9 allows a defendant to obtain discovery
from the prosecution and/or the law enfbrcehent authorities
" involved in investigating or preparing the case against the
defendant of materials in their possession. It does not provide
a vehicle for seeking access to sealed portions of a court file
from the court.

Barnett argues that " [a]ny postconviction discovery
mechanism that.does not allow for such discovery violates the
Sixth and Fourteenth Ahendment right to be tried by a fair and
impartial jury and the Fourteenth Amendment right to due process
in state postconviction proceedings.” We are not persuaded, as
Barnett cites no authority sﬁpporting that proposition. The
general principle he cites that énce a state makes
postconviction review available, "“its operation must conform to
the due process requirements of the 14th Amendment” (Easter v.
Endell (8th Cir. 1994) 37 F.3d 1343, 1345.) is not enough to
sustain his argument because Barnett fails to explain why a
statute that provides for postconviction discovery from the

prosecution and relevant law enforcement authorities violates
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due process if it does not also provide for discovery of sealed
materials in the possession of the court.

Barnett next contends that even if section 1054.9 “does not
authorize such disclosure, then the Superior Court had inherent
power to authorize disclosure.” Again, however, Barnett cites
no authority for this assertion. Moreover, whether the court
has such authority is simply not a question that.is properly
answered in this proceeding, which is a proceeding to obtain
discovery from the prosecution and/or the law enforcement
authorities involved in investigating or preparing the case
agéinst him.

BeéauSevthe materials at issue include “rap sheets” and
police reports, however, the question remains whether Barnett is
éntitled to obtain discovery of those documents that are in the
possession of the prosecution and/or the relevant law
énforcement authorities, and not simply in the court file
relating tovC. L.’s certificate of rehabilitation. We address
that question next.

L
Criminal Records Of Jurors C. L. And L. F.

In addition to requesting the materials addressed above
regarding Juror C. L., in his motion under section 1054.9
Barnett requested more broadly “information regarding any
arrests or convictions and all criminal activity known to law
enforcement for [C. L.] and [L. F.] and their family members . ”
In his initial brief, Barnett broadened this request even

further, asserting that he was seeking “information regarding
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any arrests or convictions and all criminal activity known to
law enforcement for the trial jurors, especially [C. L.] and
[L. F.] and their family members.” (Italics added.) He
contended this information constituted category No. 4 material
under Steele.

In their formal response, the People incorporated their
response to Barnett’s previous request.

The trial court denied this request.

Barnett contends the trial court erred in this ruling
because he “has good cause for seeking this discovery.”
According to Barnett, his own postconviction investigation has
uncovered information that C. L. “lied about his own crimiﬁal
record and that of his adult sons” and that L. F. “concealed his
own illegal drug use during the trial and his connections with
criminals.” Barnett further contends that both jurors have no
privacy interest in their‘records beCauéefthey are now deceased.

Good cause for the discovery is not the relevant standard,
however. As we have repeatedly stated, section 1054.9 entitles
a defendant to discovery only of materials to which he would
have been entitled at time of trial. Thus, to_conVinée us the
trial court erred, Barnett must convince us that he would have
been entitled to the criminal records of C. L. and L. F. (and
presumably the othef trial jurors) at time of trial.

Barnett cites People v. Murtishaw (1981) 29 Cal.3d 733 for
the proposition that he “is entitled to information concerning
the jurors in the hands of the prosecution and law enforcement

agencies involved in the investigation of the case.” ' That is an
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. overstatement of the holding ih Murtishaw. In Murtishaw, the
defendant moved for “discovery of prosecutorial investigations
of prospective jurors or for $1,000 to enable the defense to
conduct a similar investigation.” (Id. at p. 765.) Despite the
district attorney’s acknowledgement “that his office had
conducted field investigations of prospective jurors and
maintained records showing how the jurors had voted in prior
cases and whether they had arrest records,” the trial court
denied the defendant’s motion. (Ibid.)

On review, the Supreme Court observed that “[w]lhen courts

deny defendants who cannot afford similar investigations

access to the prosecutor’s records, the result is that
prosécutors in case after case will have substantially more

information concerning prospective jurors than do defense

counsel. Such a pattern of inequality reflects on the fairness
of the criminal process.” (People v. Murtishaw, supra, 29
Cal.3d at pp. 766-767, fn. omitted.) Accordingly, the court

held that in future cases trial courts would have “discretibnary
authority to permit defense access to jury records and reports
of investigations available to the prosecution.” (Id. at

“p. 767.)

The People contend Murtishaw is of no assistance here
because “there is no indication in the record that the
prosecution engaged in [a field] investigation” of prospective'
jurors. The rule in Murtishaw, howevef, does not strictly
depend on whether the prosecution conducted such an

investigation. Under Murtishaw, the trial court had discretion



to permit Barnett access to “jury records and reports of-
investigations available to the prosecution.” (People V.
Murtishaw, supra, 29 Cal.3d at p. 767.) Thus, regardless of
whether the prosecution conducted an investigation that resulted
in a report,?* Barnett was entitled to seek access to “jury
records . . . available to the prosecution.” Such records would
necessarily include the criminal records of the jurors, if any.
And since Murtishaw refers to records available to the
prosecution, and not just records in the possession of the
prosecution,-a defendant can seek access to the jurors’ criminal
records under Murtishaw even 1f the prosecutién has not sought
to obtain those records itself.

Here, we believe that if Barnett had sought access to ﬁhe
criminal records of C. L. and.L. F. under Murtishaw, based on a
showing from his own investigation that C. L. “lied about his
own criminal record” and that L. F. “concealed his own illegal
drug use during the trial and his connections with criminals,”

it would have been an abuse of discrétion for the trial court to

24 Barnett asks us to infer that the People did “conduct[]

juror investigations” from the fact that “[i]ln response to other
discovery requests, [the People were] quick to say that the
requested materials did not exist,” “[ylet as to juror
investigations, [they] made no such denial.” That criminal
records for Jurors C. L., L. F., and potentially others may
exist (which may be inferred from the People’s failure to assert
otherwise in respéonse to Barnett’s request for such records):
does not mean the People conducted investigations of those
jurors at time of trial and thus availed themselves of those
records. Accordingly, the inference Barnett asks us to draw is
not a reasonable one.



have denied his request. Accordingly, we conclude he has shown
he was entitled to those records at time of trial, and the trial
court abused its discretion in denying his request for discovery
of those records under section 1054.9.

To the exﬁent Barnett’s request was broader, seeking not
only the criminal records of C. L. and L. F., but also the
criminal records of theirvfamily members and those of the other
trial juroré, and seeking mofe generally “information regarding
any arrests or convictions and all criminal activity known to
law enforcement for the trial jurors, especially [C. L.] and
[L. F.] and their family members,” Barnett has failed to show
any entitlement to those records or that information under
Murtishaw.

Seeking other authority for‘such discovery, Barnett
contends “[t]he logic of cases such as Brady v. Maryland impels
this Court to order disclosure of records in the possession of
the government relating to [his] jurors.” We cannot agree.
“Under Brady, supra, 373 U.S. 83, 87 [83 S.Ct. 1194, 1196-1197],
'the prosecution must disclose to the defense any evidence that
is ‘favorable to the accused’ and is ‘material’ on the issue of
either guilt or punishment." (City of Los Angeles V. Superior
Court, supra, 29 Cal.4th at p. 7, italics added.) Even assuming
a juror'’s criminal.record could be deemed favorable to the
~defendant, it certainly cannot be deemed material on‘the.issue
of guilt or punishment. Thus, Barnett’s right to exculpatory
information under Brady does not support his request for the

criminal records of the trial jdrors.
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Barnett contends that “[i]f at trial, Mr. Barnett had
learned that Juror [C. L.] lied about his criminal record and
his civil rights, Mr. Barnett would have been entitled to an
inquiry.” The authorities Barnett cites, however, stand for
nothing more than the proposition that when a question of juror
partiality or misconduct arises, the defendant should be given
the opportunity to prove juror bias or misconduct. '(Seé, e.qg.,
Smith v. Phillips {(1982) 455 U.S. 209, 215 [71 L.Ed.2d 78, 85]
[“the remedy for allegations of juror partiality is a hearing in
which the defendant has the opportunity to prove actual bias”].)
Barnett offérs no authority for the further proposition that the
opportunity to prove juror bias or misconduct includes the right
to discovery from the prosecution of materials relating to the
juror in guestion.

| Barnett tries to bridge this gap by arguing that “[i]f a
prosecutor conceals information about a juror’s biases, the
prosécutor violates his obligations pursuant to the Due Process
Clause.” While that may be so, it provides no basis for
Barnett’s discovery request here, at least to the extent that
request extends beyond the criminal records of C. L. and L. F.
Barnett has offered nothing to suggest that at time of trial the
People were aware of, but actively concealed from him,
information about the bias of any of the jurors. We have
conéluded already that Barnett is entitled to the criminal
records of C. L. and L. F. under Murtishaw, but Barnett has

offered no authority supporting his request for any juror



materials beyond those records (including but not limited to the
criminal records of the family.members of C. L. and L. F.).

For the foregoing reasons, we conclude the trial court
abused its discretion when it denied Barnett’s request for the
criminal records of Jurors C. L. and L. F. |

M
Criminal Records Of Witnesses’ Family Members

In his motion under section 1054.9, Barnett requested
“information regarding any arrests or convictions and all
criminal activity known to law enforcement for family members of
the State’s witnesses.” In his initial brief, he asserted this
constituted category No. 4 material under Steele.

In their formal response, the People asserted that
" [n]othing exists as to th[is] request[] beyond that already
disclosed to petitioner. As already noted, the prosecutor has
no duty to‘actively investigate the facts and circumstances of
the case for the benefit of the accused. [Citation.] Nor are
the People required to make a complete and detai[i]ed aécoﬁnting
to the defense of all police investigative work on a case.”

The trial court denied this request.

Barnett contends “[t]his ruling was an abuse of discretion
.because such information_cap be impeaching.” Béyond the
arguments we have rejected already, the People assert only that
the trial court “was within its discretion to deny discovery
requests for materials that provide, at most, limited relevance

for collateral impeachment of a witness.”



In support of his discovery request, Barnett cites People
v. Crawford (1967) 253 CalLApp.2d 524. In Crawford, the
defendant complained “that his cross-examination of a
prosecution witness was unduly restricted by the trial court”
because the court “refus[ed] to permit him to cross-examine {a]
witness . . . in the presence of the jury on the alleged arrest
'of [the witness’'s] wife” “the previous night.” (Id. at p. 533.)
The appellate court concluded “the arrest would have been
material to impeach the witness (by showing a motive for
testifying against [the defendant]) if it also could be shown by
direct or circumstantial evidence that the witness had knowledge
of the arrest” but “the defendant failed to offer any proof that
the witness knew or could have known of his wifefs arrest.”

(Id. at pp. 533-534.)

At its broadest, Crawford stands for the proposiﬁion that
evidence of the recent arrest of a prosecution witness’s close
family member may be relevant for impeachment purposes if it can
be shown that the witness knew of the arrest, because the arrest
may provide a motive for the witness to cooperate with the'
prosecution and thereby may suggest prosecutorial bias on the
part of the witness. '

U.S. v. Lankford (11th Cif. 1992) 955 F.2d 1545 -- the
other case Barnett cites in support of his argument -- is
similar. There, the appellate court held the trial court erred
by limiting the defendant’s cross-examination of the chief
government witness against him about “thelfact that [his] sons

had been arrested by state authorities for the sale of twenty
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pounds of marijuana.” (Id. at pp. 1548-1549.) According to the
appellate court, “Notwithstanding the fact that [the witness]
had made no deal with the government concerning a federal
investigation into his sons’ marijuana arrest, his desire to
Cooperate may have in fact been motivated by an effort to
prevent such an investigation. We cannot imagine a much

stronger motive for testifying on behalf of the government than

the desire to protect one’s children.” (Id. at p. 1549, fn.
omitted.)
As we have noted previously, "“[tlhe prosecution’s

constitutional duty to disclose all substantial materiel
evidence favorable to an accused ‘extends to evidence which may
reflect on the Credibility of a material witness.’” (People v.
Hayes, supra, 3 Cal.App.4th at p. 1244.) Even under the
reasoning of Crawford and Lankford, however; the fact that a
close family member of a prosecution witness was recently
arrested does not reflect on the credibility of the witness
unless the witness knows of the arrest. Thus, contrary to
Barnett'’s. assertion, the mere fact of the arrest alone is not
“impeaching.” It is only the combination of the arrest and the
witness’s knowledge of it that provides a basis for impeaching
the witness.

Barnett offers no authority for the proposition that a fact
that in and of itself does not bear on a witness’s credibility
must be disclosed because it might bear on the witness’s
credibility if another fact is also true. In the absence of

such authority, we conclude that Barnett has failed to show an
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abuse of discretion by the trial court in the denial of this
discovery request.

It is also worth noting that even if the érrest of é close
family‘member, by itself, could be deemed impeaching, Barnett’s
discovery request was not limited to information about any
arrest of a close family member of a prosecution witness for
which charges could still be brought. Instead, Barnett asked
for “information regarding any arrests or convictions and all
criminal activity known to law enforcement for family members of
the State’s witnesses.” Thus, Barnett’s request encompassed all
arrests of family members, not only those for which charges
could still be brought, as well as all convictions, which fall
outside the reasoning of Crawford and Lankford and have no
discernible bearing on the witness’s credibility. The
overbreadth of Barnett’s request provides yet another reason for
us to find no abuse of discretion in the trial court’s denial.

N
Communications Regardiﬁg Barnett, The Case
Against Him, And The Witnesses

In his motion under section 1054.9, Barnett requested “any
document, record or paper énd audio or video recording of all
information relayed to law enforcement regarding [him], the case

against him and the State’s witnesses.” He also requested "all

- records of all communications about [him], the case against him,

or the State’s witnesses between law enforcement and any person,
including the dates, times, locations, and details of all such

communications.” In his initial brief, he asserted these
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materials fell within the scope of the discovery order from
trial and were therefoie category 2 materials under Steele.?®

In their formal response, the People asserted that
Q[n]othing exists as to these requests beyond that already
disclosed to petitioner. As already noted, the prosecutor has
no duty to actively investigate the facts and circumstances of
the case for the benefit of the acéused. . [Citation.] Nor are
the People required to make a complete and detail[lled accounting
to the defense of all police investigative work on a case.”

The trial court denied these requests.

Barnett contends the trial court abused its discretion in
denying thesé requests “because the information sought would
facilitate the ascertainment of facts and a fair trial” and he
“is entitled to discover ‘any unprivileged evidence, or.
information that might lead to the discovery of evidence, if it
appears reasonable that such knowledge will‘assist him in
preparing his defense.’'” The People do not offer any argument
against these requests that we have not already rejected.

Since Barnett no longer>contends these requests were for
materials that fell within the scope of the February 1987
discovery order, we consider these requests as ones for categéry
No. 4 materials -- that is, materials to which he would have

been entitled at time of trial if he had asked for them. ' Viewed

25 Specifically, Barnett asserted that the materials fell

within the scope of 35 specific discovery requests in the
discovery order from trial, 34 of which the trial court granted.



in that light, we conclude the trial court did not abuse its
discretion in denying these requests.
Barnett cites three authorities in support of his.

requests.?2%

The first is Pitchess v. Superior Court (1974) 11
Cal.3d 531, in which our Supreme Court explained that “an
accused in a criminal prosecution may compel discovery by
demonstrating that the requested information will facilitate the
ascertainment of tﬁe facts and a fair trial.” (Id. at p. 536.)
The Pitchess court also explained, however, that “[t]he
requisite showing may be satisfied by general allegations whiéh
establish some cause for discovery other thén ‘a mere desire for
the benefit of all information which has been obtained by the
People in their investigation of the crime.’” (Id. at p. 537,
italics added.)

Here, Barnett has not made the showing required by Pitchess
because he has not established any cause for his broad discévery
requests “other than ‘a mere desire for the benefit of all
information which has beeﬁ obtéined by the People in their
investigation of the érime.'" (Pitchess v. Superior Court,
supra, 11 Cal.3d at p. 537.) Accordingly, Pitchess is of no

assistance to him.

26 Because discovery at the time of Barnett’s trial was

governed by California case law, it is appropriate for us to
consider that case law in determining whether Barnett would have
been entitled to these materials if he had asked for them at
that time.
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The second case Barnett cites is Ballard v. Superior Court
(1966) 64 Cal.2d 159. in Ballard, the court quoted a law review
article by Chief Justice Traynor, in which he wrote, “‘'A
‘'showing, however, that the defendant cannot readily obtain the
information through his own efforts will ordinarily entitle him
to pretrial knowledge of any unprivileged evidence, or
information that might lead to the discovery of evidence, if it
appears reasonable that such knowledge will assist him in
preparing his defense.'” (Id. at p. 167.) The court also
explained, however, that “[a] defendant’s motion for discovery
must nevertheless describe the fequested information with at
least some degree of specificity and must be sustained by
plausible justification.”. (Ibid.)

Here, Barnett dbes not seek any specific information
supported by plauéible justification. Instead, his requests for
*all information relayed to law enforcement regarding [him], the
case against him and the State’s witnesses” and “all récords of
all communications about [him], the case'against him, or the
State’s witnesses between law enforcement and any person”
together amount to nothing less than a request for all
information the People obtained in their investigation of the
crime, which is supported by no particular justification other
than the suggestion that something useful to him may be found
"therein. Ballard, like Pitchess, does not support such broad
requests.

Finally, Barnett cites People v. Riser (1956) 47 cal.2d

566. There, the court stated that “the state has no interest in
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denying the accused access to all evidence that can throw light
on issues in the case.” (Id. at p. 586.) The court also
explained, howevef, that a defendant’s right to compel
production of evidence from the prosecution during trial arises
only “on a proper showing . . . when it becomes clear during the
course of trial that the prosecution has in its possession
relevant and material evidence.” (Id. at pp. 585-586.)

Barnett has not made any such showing here. His requests
for essentially all of the information the People obtained in
their investigation of the crime are not requests for “relevant
and material evidence.” Accordingly, like Pitchess and Ballard,
Riser does not support"the requests.

In light of Barnett’s failure to show that he would have
been entitled at time of trial to the materials he seeks, the
trial court did not abuse its discretion in denying these
requests.

o
Records Qf Conversations With Witnesses

In his motion under section 1054.9, Barnett requested
*audio and/or video }ecords and noﬁes orldocumentation of any .
sort of any conversations between law enforcement and Delinda
Olsen or Philippe Enoingt at their home, or any other person at
the Olsen-Enoingt home, from July 7, 1986 through August 31,
1986.” . In his initialrbrief, he asserted ﬁhese materials fell
within the scope of the discovery order from trial and were

therefore category No. 2 materials under Steele.
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In their formal response, the People asserted that
“[n]othing exists as to thlis] request[] beyond that already
disclosed to petitioner. As already noted, the prosecutor has
no duty to actively investigate the facts and circumstances of
the case for the benefit of the accused.  [Citation.] Nor are
the People required to make a complete and detail[l]ed accounting
to the defense of all police investigative work on a case.”

The trial court denied this request.

Barnett contends the trial court’s ruling was an abuse of
discretion because when Olsen testified against him, there were
multiple felony counts pending against her and Enoingt in Butte
County. He contends he “was entitled to investigate Olsen and
Enoignt’s contacts with law enforcement to explore their bias
against him or for the State or motive to curry favor with the
State.” He also claims that “law enforcement had come to
[Olsen’s] home to discuss the case against Mr. Barnett with her
and Enoingt at least twice before . . . June 2, 1987” and that
“*Olsen has stated in a sworn declaration that law enforcement
threatened to take Olsen’s children from her unless she
testified against Mr. Barnett.”

The People do not offer any argument against this request
that we have not already rejected.

Whether we consider this -a request for category No. 4

materials or a request for category No. 2 materials subject to



disclosure under Brady,?” we find no abuse of discretion in the
trial court’s ruling. In support of this discovery request,
Bafnett.cites only People v. Crawford, supra, 253 Cal.App.2d at
page 533 and U.S. v. Lankford, supra, 955 F.2d at pages 1548-
1549, which we have discussed already. Those cases stand for
the proposition that evidence of the recent arrest of a
prosecution witness’s close family member may be relevant for
impeachment purposes if it can be shown that the witness knew of
the arrest. That proposition has no relevance here. To the
extent Barnett seeks these materials on the belief they may
contain some evidence of threats Olsen claims were made to geﬁ
her to testify against Barnett, Barnett has failed to offer any
explanation of what Olsen’s testimony was or why it was material
to his conviction. Absent such an explanation, we conclude he
has failed to show an abuse of discretion by the trial court in

its denial of this request.?2®

27 .Barnett no longer contends this request was for materials

that fell within the scope of the February 1987 discovery order.
28 Barnett asserts he offered an explanation “[iln his habeas
corpus petition, which he lodged with the superior court and
appended to his [mandamus] petition in this Court as an
exhibit.” As we have already pointed out, however, it is not
our duty to cull the thousands of pages of Barnett’s habeas
petition to find the explanation that he should have offered
directly to this court in his mandamus petition.
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p
Butte Interagency Narcotics Task Force

In his motion under section 1054.9, Barnett requested “any
notes, reports or documentation of any sort, including audio or
video recordings, of any interview or contact by members of the
Butte Interagency Narcotics Task Force (the task force) and any
person concerning Mr. Barnett, the case against him, or the
State’s witnesses, including contacts initiated in pursuance of
other criminal cases.” . In his initial brief, he asserted these
materials fell within the scope of the discovery order from
trial and were therefore category 2 matérials under Steele.

In their infqrmal response to this request, the People
noted, “Two (2) Daily Information Memo’'s (DIM’s) provided.”??
Barnett complained that one of the two documents was “heavily
redacted,” and he requested “access to all records in the
possession of the task force regarding [him] in unredacted
form.”

In their formal response, the People asserted that the task
force was not part of the prosecution team because the task
force did not “assist[] in the investigation of the murder with
which petitioner was.charged.” Nevertheless, the People
explained that “at the spécific request of the petitioner’s
appellate counsel, the People requested any information that the

task force had in its files on petitioner. The Peopie received

23 The People apparently obtained these documents from the

task force pursuant to a subpoena issued in March 2005.
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that information by way of subpoena and disciosed it to
petitioner.”

The trial court denied this request.

Barnett contends the trial court abused its discretion in
denying this request because “[the task force] was involved in
the investigation of the case against [him] and co-defendant Tom
Burgess.” Noting the People’s production.of the two DIM's,
Barnett contends “the State recognizes that [the task force] was
an agency involved in the investigation and prosecution of the
case."”

The People:contend that “Barnett has not established that
[the task force] was part of the prosecution team as defined by
Steele” and “[t]lhe fact that the prosecutor, in the spirit of
cooperation [citation], obtained materials from [the task force]
on petitioner’s behalf in no way establishes that [the task
forcé] was part of the prosecution team in this case.”

According to Barnett, the task force was involved in the
investigation and prosecution of the charges against him because
(1) the_task forcé arrested Burgess, his alleged coparticipant;
(2) the task force produced (in response to the People’s
subpoena) a feport noting that a “CI” (confidential informant or
citizen informant) reported that Barnett and Burgess were
involved in methémphetamine trafficking; and (3) the task force
admitted in 2001 that it had records regarding Barnett, but they
had beén destroyed.

The three factors on which Barnett relies do not’

demonstrate the task force was involved in the investigation or
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prosecution of the case against him. vThe mere fact that the
task force officers arrested an alleged coparticipant for the
same crimes does not establish that agency’s involvement in the
investigation or prosecution of the case against Barnett.
Similarly, the mere fact that the task force had in its recoxrds
a report from a “CI” that Barnett and Burgess were both involved'
in trafficking methamphetamine‘does not establish that agency’s
involvement in the investigation or prosecution of the murder
case against Barnett. Finally, the fact that the task force, at
one time, had “files concerning Mr. Barnett” does not establish
that agency’s involvement in the investigation or prosecution of
this case against Barnett.

In short, Barnett has not pointed to anything that
establishes the task force was one of the “law enforcement
authorities” to which séction 1054.9 applies. Accordingly,
Barnett has failed to show any abuse of discretion by the trial
court in its denial of this request.

Q
Witnesses’ Other Cases

In his4motion under section 1054.9, Barnett requested “the
case name, number, and county of any case other than People v.
Barnett, Butte County Superior Court Case No. 91850, that any
witness in the Barnett trial also testified in,” as well as “a
listing of those witnesses who have provided information to law
enforcement in connection with any other investigation” and
“documentation, including audio or video recording of such

contacts between witnesses and law enforcement, including the



content of such contact, and documentation in any form of law
enforcement’s evaluation of the witness’s credibility.” In his
initial brief, he asserted “[t]lhis information may provide
impeachment material or, in the case of defense witnesses,
evidence that could have been used to bolster their'credibility
after their-credibility wée attacked on cross-examination.” He
further assefted “[tlhis information falls within Category 4.”"

In their fofmal response, the People asserted, “Nothing.
exists as to this request beyond that already disclosed to
petitioner.” The People further asserted that the burden placed
on the People to comply with the request faf exceeded Barnett'’s
need for the diecovery.

The trial court denied this request.

Barnett contends this ruling was an abuse of discretion for
the same reasons discussed above in connection wiﬁh his requests
for information relayed to law enforcement regarding him and all
records of communications about him. Specifically, Barnett
relies on Pitchess, Ballard, and Riser to justify his discovery
request because the information requested might lead to the
discovery of information that'would call into question the
credibility of the People’'s witnesses or bolster the credibility
of his witnesses.

The People contend that.“[g]iven the speculative and
generalized nature of Barnett's request, in addition to its
incredible'breadth, the respondent court properly denied

Barnett’s fishing expedition.”



Barnett first contends that “the burden on the State is no
justification for failing to comply with disclosure
obligations.” 1In support of that contention, Barnett cites In
re Brown (1998) 17 Cal.4th 873, a case involving the
prosecution’s failure to comply with its constitutional duty to
disclose exculpatory material under Brady. Brown is inapposite
here because Barnett’s present request was not one for
exculpatory Brady material; rather, it was for detailed
information about other cases and investigations the witnesses
in his trial had participated in -- information which might well
have no bearing on the murder case against Barnett at all.

Contrary to Barnett'’s aésertion, the burden on the People
of complying with a broad discovery request such as the one at
issue here is a relevant factor when the defendant seeks
information that is not subject to Brady. Indeed, as Barnett
himself later admits (in contradiction of his earlier argument),
California case law establishes that *[a]lthough policy may
favor granting liberal discovery to criminal defendants, courts
may nevertheless refuse to grant discovery if the burdens placed
on government and on third parties substantially oﬁtweigh the
demonstrated need for discovery.” (People v. Kaurish (1990) 52
Cal.3d 648, 686.) Barnett contends, however, that “here, the
State made no showing in the Superior Court regarding the burden
on the State to provide the information Mr. Barnett seeks.”

Barnett cites no authority for the proposition that the
People must make an evidentiary showing of the burden involved

in complying with a particular discovery request before the
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trial court can exercise its discretion to deny that request
under Kaurish and reiated authorities. Indeed, there is nothing
in Kaurish even suggesting such a requirement. There, the
defendant had sought to “discover ‘police reports pertaining to
child molestation killings in the Hollywood area’ for the six
months preceding and following the murder” at issue. (People v.
Kaurish, supra, 52 Cal.3d at p. 686.) The trial court granted a
motion to quash the subpoena, and on review the Supreme Court
concluded the trial court did not ébuse'its discretion. (Id. at
p. 687.) In doing so, the court did not cite to any evidence of
the burden the discovery request placed on the People, but
instead simply noted that “defendant’s request was broad ahd
somewhat burdensome, both with regard to expenditure of police
resburces to review files and to the privacy interests of third
parties.” (Ibid.) Presumably the court reached this conclusion
based on the face of the request alone.

On its face, Barnett’s request here is even more burdensome
than the request at issue in Kaurish in that it seeks
information on cases and investigations throughout the state
involving any witness who testified in Barnett’s murder
prosecution. Moreover, ,Barnett’s request is not supported by
any particularly compelling justification. He has not alleged
that he expects to find information bearing on thé credibility
of the witnesses in the materials he has requested, only that he
may find it. Under these circumstances, we find no abuse of
discretion in the trial court’s denial of this discovery

request.
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R
Street Talk Regarding Barnett'’s Innocence

In his motion under section 1054.9, Barnett requested
“documentation in any form of any person conveying information
to law enforcement in Butte County, including [the task force],
regarding Mr. Barnett, the case against him or the witnesses in
his case. This request includes information about any person
who conveyed information to law enforcement regarding ‘'street
talk’ about the case, and any ‘'street talk’ to the effect that
Mr. Barnett was innocent, was being set up and/or wés framed.”
In his initial brief, he asserted these materials fell within
the scope of the discovery order from trial and were therefore
category No. 2 materials under Steele.

In their formal response, the People asserted, “Nothing
exists as to this request beyond that already disclosed to
petitioner. Furthermore, the constitutional mandate of the
People to disclose exculpatory evidencé to a defendant does not
reqﬁire the prosecutof to disclose a ‘rumor’ of exculpatory
evidence.” |

The trial court granted the request “contained in thé first
sentence” but denied the request “as far as ény, quote, street
talk, end quote, is concerned.”

Barnett contends “[tlhis order is unfathomable” because
“[tlhere is evidence in the record that witnesses told law
enforcement that ‘street talk’ indicated that Mr. Barnett was
being framed,” and “[s]Juch information is exculpatory and must

be disclosed.”



The People contend that under Brady, “the prosecution is
not required to disclose mere ‘rumors‘’ of exculpatory evidence.”
They cite two cases-in support of that assertion. The first --
United States v. Agurs (1976) 427 U.S. 97, 107 [49 L.Ed.2d 342,
351-352] —; is inapposite, because it deals with the duty of a
prosecutor to produce evidence to the defendant when the
.defendant makes only a generél request for Brady méterial, or no
request at all. That is not the case here. Here, we are
dealing with the People’s duty.to produce evidence in response
to a specific request -- that is, for “information about any
person who conveyed information to law enforcement regarding
‘street talk’ about the case, ahdAany ‘street talk’ to the
effect that Mr. Barnett was innocent, was being set up-and/or
was framed.” On that subject, the court in Agurs had this to
say: “Although there is, of course, no duty to provide defense
counsel with unlimited discovery of everything known by the
prosecutor, if the subject matter of such a request is material,
or indeed if a substantial basis for claiming materiality
exists, it is reasonable to requife the prosecutor to respond
either by furnishing the information or by submitting the
problem to the trial judge. When the prosecutor receives a
specific and relevant request, the failure to make any_fesponse

is seldom, if ever, excusable.” = (Agurs, at p. 106 [49 L.Ed.2d4

at p. 351].)
The second case the People cite -- Smith v. Stewart (9th
Cir. 1998) 140 F.3d 1263, 1273 -- is somewhat closer on point.

There, the defendant argued “that his Brady rights were violated
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because counsel had not been informed that the police had heard
about a rumor in the community to the effect that [his] brother
was in the car with him, but that Smith himself had gone into
the store to commit the robbery.” (Smith v. Stewart, supra, 140
F.3d at p. 1273, fn. omitted.) In rejecting this argument, the
court stated: “No doubt under Brady the state had the
obligation to disclose favorable evidence to Smith. [Citation.]
However, it is pretty difficult to see how the information was
favorable. If it were, it was so weak, so remote, and so
inconclusive that it is highly unlikely that it would have had
any effect whatever upon the verdict, much less would it
‘undermine confidence in the outcome’ of the trial.” (Ibid.)

| The problem with the People’s reliance on Smith is that the
rumor in Smith was not really exculpatory, since the rumor only
confirmed that the defendant had committed the crime (albeit
with the possible assistance of his brother). Here, on the
other hand, the “street talk” that Barnett’s request sought
information about was exculpatory, to the extent that “street
talk” was “to the effect that Mr. Barnett was innocent, was
being set up and/or was framed.” Moreover, it appears Smith,
like Agurs, involved the prosecutor’s duty to disclose
exculpatory evidence when no request for Brady material had been
made. This case, on the other hand, involves a request.for a
specific category of information. |

We believe that Barnett’s request for information received

by law enforcement about “étreet talk” regarding Barnett'’s

innocence “*describe [s] the requested information with at least
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some dégree'of specificity” and is.“sustained by plausible
justification.” (Ballard v. Superior Court, supra, 64 Cal.2d at
p. 167.) Thus, had Barnett sought this information at time of
trial, he would have been entitled to it, and therefore it was
an abuse of discretion for the trial court to deny his request
for this information in his motion under section 1054.9..
‘S
Information Regarding Pathologist

In his motion under section 1054.9, Barnett requested
“information which the prosecution knew or should have known
about - [pathologist Gwen] Hall’'s testimohy in other cases
involving death by stabbing, including the number of autopsies
she had performed on such decedents, testimony in other cases
invoiving death by shotgun shots, including the number of
autopsies she had performed, and testimony involving decedents
who had been bound, including the number of such autopsies she
had performed.” Barnett further requested “the preliminary
héarihg and trial festimony of every case in which Dr. Hall
testified as a prosecution witness from 1984-2000 and copies of
all coroner’s reports relating to such testimony; As to those
cases, Mr. Barnett réquests the case names and numbers and
county where tried.” Barnett also requested “copies of any
document generated or in the possession of law enforcement
concerning Dr. Hall’s credibility and any written complaints
pertaining to Dr. Hall’s credibility”; “any infofmation
regarding arrests and/or convictions of Dr. Hall”; and “a list

of all instances in which Dr. Hall changed her reports or
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testimony in any case, or where an attorney accused her of
changing her findings or opinions or of being biased or giving
false testimony: or fabricating evidence, including the names and
numbers of the cases, the county were tried, and the names of
the attorneys involved.” In his initial brief, he asserted
these materials were category No. 2 and/or No. 4 materials under
Steele.

In their formal response, the People asserted,'“Nothing
.exists as to this request beyond that already disclosed to
petitioner.” The People further asserted that the burden placed
on the People to comply with the request far exceeded Barnett’s
ﬁeed for the discovery.

The trial court denied the request.

Relying on Pitchess and Ballard, Barnett contends the trial
court abused its discretion in denying this request because he
is “seek[ing] any information in Ehe hands of the State bearing
on Dr. Hall’s credibility and expertise.”

The People contend that “Barnett’s request is beyond the
scope of section 1054.9” because he is “seeking materials from
as late a date as 2000.” To the extent Barnett’s request
encompasses material that did not exist at time of trial, we
agree it is beyond the scope of the statute. As we have
explained already, by its very terms section 1054.9 covers only
materials to which the defendant “would have been entitled at
time of trial.” (§ 1054.9, subd. (b), italics added.) Thus,
Barnett’s request for materials relating to Dr. Hall's

involvement in other cases after his trial is beyond the scope



of the statute. Whether or not the People had a posttrial duty
under Brady to disclose some or all of this material to Barnett
has ﬂothing'to do with whether the People can be Qrdered to
produce such information under section 1054.9. Because it is
1imited to materials to which the defendant would have been
entitled at time of trial, that statute simply does not provide
a vehicle for a defendant to enforce any posttrial Brady
obligations the People may have.

Of course, that does not entirely resolve Barnett’s
request, since the request encompassed other materials that
existed (if they existed at all) at time of trial. As to those
materials, the People contend the trial court’s ruling was not
an abuse of discretion because the burden on the People of
complying with the request outweighed any possible benefit to
Barnett. of compliancé.

“In the exercise of its discretion, the court may compare
the defendant’s demonstration of need for the matter sought with
the burden that would be'placed on the prosecution in providing
it. [Citations.] Pertinent considerations include whether the
demand for discovery is overly broad [citations] and,
importantly, the nature of discovery that has been granted.”
'(Lemélle v. Superior Court (1978) 77 Cal.App.3d 148, 165.)

On the issue of burden, Barnett repeats his argument that
the Peoplé offered no evidence of the burdén. We have.concluded
already, however, that an evidentiary showing is not required.

- The question is whether the trial court could have reasonably

determined that the apparent burden of complying with Barnett’s
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broad request substantially outweighed Barnett’s need for
discovery. Of course, that requires us to examine the “need”
Barnett demonstrated for the information he seeks. On this
point, Barnett contends the information he seeks is relevant to
impeaching Dr. Hall’s credibility. He further claims that he
“has already developed evidence that Dr. Hall misrepresented her
qualifications in this trial.” That evidence consists of a
letter from the American Board of Pathology which allegedly
shows that Dr. Hall testified.falsely at Barnett'’s preliminary
examination when she claimed she had certificates in forensic
pathology and anatomic pathology.

Under these circumstances, we find no abuse of discretion
in the trial court’s ruling. Barnett’s request sought an
éxtremely broad array of materials, including (but not limited
to) the preliminary hearing and trial testimony of every case in
which Dr. Hall testified as a prosecution witness over a four-
year period (from 1984 through 1988), and copies of all
. coroner’s reports relating to such testimony. As justification
for that request, Barnett asserted only that Dr. Hall'’s
credibility was in issue because of an allegedly false statement
she made at his preliminary examinatioh about her_certifications
in pathology. It is a matter of greaﬁ speculétion, however,
whether any of Dr. Hall’'s other testimony which Barnett sought
to discover would have provided any further basis to challenge
her credibility as a witness. Moreover, the trial court granted
another request Barnett made for discovery related to Dr. Hall

-- specifically, his request for “any records to which the
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prosecution had reasonable access regarding [her]
qualifications.” 1In light of all these factors, we cannot say
the trial court acted outside the bounds of reason in denying
this discovery request.
T
Homicide Investigation Manuals
In October 2004, after Barnett filed his motion under
section 1054.9 and after his attorneys met with the district

attorney in an attempt to resolve the matter, Barnett’s

“attorneys noted in a letter to the district attorney that “[tlhe

recent discovery disclosures” had “prompt{ed some] additional
discovery requests.” One of those requests was for “the
protocols, guidelines or manual in effect in 1986—1988 for
homicide investigations by the Butte County Sheriff’s Office and

the Butte County District Attorney’s investigative staff.” In

‘his initial brief on the motion, Barnett added this request to

those made in the motion and asserted these materials were

category No. 4 materials under Steele.

In their informal response to the motion, the People
asserted, “No manual existed in 1986-1988.7 1In his second
brief, Barnett requested “a declaration to that effect from
persons with personal knowledge.” 1In their formal response to
the motion, the People asserted that Barnett had “failed to show
a plausible justification for” the requested material.

The trial court denied the request.

Barnett contends the trial court’s ruling was an abuse of

‘discretion because he is “entitled to investigate the quality of
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the police investigation in the case against him and to
investigate whether the police followed their own protocols in
investigating the case.”

-The Peopie respond that Barnett has not offered a
“plauéible justification” for his réquest because the request is
“based on nothing more than his speéulative hope that something
helpful to him will turn up.”

The cases on which Barnett relies to.support his discovery
request may stand for the proposition that evidence of a poor
" police investigation can be relevant in a criminal prosecution.
It does not follow, however, that just because the quality of
‘the investigation is a relevant subjeét, a trial court abuses
its discretion if it refuses to allow discovery of any written
protocols, guidelines, or manuals that exist for conducting such
investigation. Here, Barnett has not offéred'any fact or even
any allegation suggesting there was something wrong with the
quality of the investigation in this case. In the absence of
any asserted basis for bélieving the investigation was flawed,
we cannot say the trial court acted beyond the bounds of reason
in determining thaf Barnett had not shown a plausible
justification for the discovery he sought. Accordingly, we find
no abuse of discretion in the trial court‘s denial of this
request. .

U
Burgess’s Arrests
In their letter to the district attorney in October 2004,

Barnett'’s attorneys noted that Burgess’s rap sheet (which was
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among the missing pages of trial discovery the People had
recently provided) “shows that he was arrested on July 10, 1986,
and charged with assault with deadly weapon, robbery and
possession of narcotics. No disposition of those charges is
indicated on the rap sheet. What is the disposition of those
three charges? If they were dismissed, when were they
dismissed?” In his initial brief on the motion under section
1054.9, Barnett added this request to those made in the motion
and asserted the request was for category No. 2 materials under
‘Steele.

In their informal response to the motion, the People
asserted, “The arrest on July 10, 1986 was relative to the
initial charges in this matter. The charges were dismissed.”
In his sécond brief, Barnett requested “documentation
establishing these facts from prosecution and law enforcement
agencies involved in the investigation and prosecution of the
case.” In their formal respohse to the motion, the People
asserted that *[t]he short answer is that the entire discovery
given over to petitioner at trial establishes these ‘'facts.’
Further, the diShissai of the charges against Burgess is in the
court record, having occurred pursuant to Penal Code Section
1099 on May 9, 1988, the first day of trial.”

The trial court denied the request "to the extent it
requests information beyond what has already been provided'fqr
and/or ordered herein.”

Barnett contends the court’s ruling was an abuse of

discretion because he "“could have impeached [Burgess, who
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testified against him,] with the fact that he had charges
pending against him that were not disposed of until after he
testified.” Barnett contends the People’s explanation for the
disposition of the charges against Burgess "“does not account for
the narcotics charge.”

The rap sheet for Burgess that was part 6f the original
discovery appears to show that Burgess was arrested on July 10,
1986, for assault with a deadly weapon, robbery, and possession
of a controlled substance. On July 14, 1986, a complaint was
filed in the Oroville Justice Court charging Burgess with
assault by means likely to produce great bodily injury and four
counts of kidnapping. On August 11, 1986, an information was
filed in the superior court charging Burgess with two counts of
robbery, assault with a firearm, and four counts of kidnépping.'
On the first day of trial, the ‘trial court granted the People’s
motion to dismiss the information against Burgess.

Barnett complains that the dismissal of the information
*did not resolve the narcotics charge because the narcotics
'éharge was not included in the complaint or information filed
against Burgess.” Thus, he implies, there must be other
material in the possession of the prosecution and/or the
relevant law enforcement authorities showing the disposition of
the narcotics charge. |

That Barnett was arrested for possession of a controlled
substance does mean that a charge of possession of a controlled
substance was ever filed‘againSt him. 1Indeed, it appears from

the materials already in Barnett’s possession (described above)
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that no such charge was ever filed. Under these circumstances,
we find norabuse of discretion in the trial court’s denial of
this discovery request.
\Y
“The Hooker Rape Victim”

In early September 2004, Barnett’s attorneys apparently had
a conversation with the district attorney and his chief
investigator regarding Barnett'’s discovery motion. During that
conversation, the investigator apparently referred to someone as
“the hooker rape victim.” That reference generated the
following inquiry in a letter dated September 9, 2004: “Please
provide any information or records, in any form, regarding the
witness whom Mr. Koester referred to aé ‘the hooker rape
victim.’ There were two witnesses who alleged that Mr. Barnett
raped them: [M. G.] and [H. T.]. While we assume that Mr.
Koester’s comment referred to one of these two witnesses, we ask
for any information or records indicating that any of the
State’s witnesses was a ‘hooker.'’”

Having received no response to their inquiry, Barnett’s
attorney reiterated their request for information on the “hooker
rape victim” in their October 2004 letter. In his initial brief
on the motion under section 1054.9, Barnett added this request
to those made in the motion and asserted the request was fof
category No. 2 materials under Steele.

In their informal response to the motion, the People
asserted, “This comment made by [Koester] was ih reference

solely to the attire worn by [H. T.], a witness in the People’s
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penalty phase case. The state has no infbrmation which connects
[H. T.] with the crime of prostitution. A rap sheet for [H. T.]
‘has been acquired and is included.” In his second brief,
Barnett requested “that Mr. Koester provide this information in
a declaration under oath.” In their formal response to the
motion, the People asserted, “Nothing exists as to this request
beydnd that already disclosed to petitioner. This is not a
proper disqovery request but a request for the People to write a
poStconviction report for the petitioner, which is beyond the
'scope of Penal Code Section 1054.9 and Steele. Additionally
there is no duty to prepare notes or a report at the request of.
a defendant of convérsations (or observations) not presently
reduced to writing. [Citation.] ©Nor are the Pebple required to
make a complete and detailed accounting to the petitioner of all
. investigative work on a case.”

The trial court denied the request.

Barnett contends the trial court’s ruling was an abuse of
discretion because "“[i]lnformation that one of thé State’s
witnesses was a prostitute was impeachment material that was not
disclosed at the time of trial.” The People do not offer any
‘argument against this request that we have not already rejected.

To the extent Barnett seeks inférmation about the
particular witness to whom the investigator referred as “the
hooker rapé victim,” the People’s informal response provided
Barnett everything to Which he might have been entitled. The
investigator identified the witness to whom he was referring,

explained that his reference to her as a “hooker” was based on



her attire, stated that the People had no information actually
connecting her with the crime of prostitution, and provided
Barnett with a cdpy of her'rap sheet. As to this aépect of
Barnett’s request, there was no discovery left for the court to
order.

Barnett’s request, however, also sought “any information or
records indicating that any of the State’s witnesses was a
‘hooker.’” (Italics added.) Barnett contends he was entitled
to such material “because evidence of a witness’s criminal
activity could have been used to impeach.”

"Even assuﬁing there was evidence one or more df the
prosecution’s witnesses was a prostitute, the People had no
constitutional duty to disclose that evidence to Barnett unless
it was material. Because Barnett hés failed to demonstrate the
materiality of any such evidence, he has failed to show he was
entitled to such evidence at time of trial. Accordingly, the
trial court didvnot abuse its discretioﬁ in denying this
request.

W
Dave McGee’s Propensity For Violence

Other comments the investigator apparently made during the
conversation in early September 2004 about being threatened by
one Dave McGee 1led Barnett’s.attorneys to reéount an incident
Barnett had told them about McGee in which McGee allegedly
“climb[ed] on top of a police car and defecat[ed].” Based on
these incidents, Barnett’s attorneys requested “any information

regarding Dave McGee’s history of violence and disrespect for
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law enforcement.” In his initial brief on the motion under
section 1054.9, Barnett added this request to those made in the
motion and asserted the request was for category No. 2 materials
under Steele.

' In their informal response to the motion, the People
asserted, “The State has no information regarding the incident
as described in the defendants [sic] brief. Indeed, had the
incident actually happened, it would be common knowledge within .
Butte County law enforcement as a legend which would endure the
decades of time.” 1In his second brief, Barnett requested “that
. the Court compel the prosecution to provide a declaration under
oath to that effect, detailing its efforts to investigate the
matter in the records of other prosecution and law enforcement
agencies involved in the investigation and prosecution of the
case.” In their formal response to the motion, the People
asserted, “Nothing exists as to this request.beyond that already
disclosed to petitioner. This is not a proper discbvery request
but a request for the People to write a post-conviction report
for the petitioner, which is beyond the scope_of Penal Code
Section 1054.9 and Steele. Additionally there is no duty to
prepare notes or a report at the request of a defendant of
~conversations (or observations) not presently reduced to
writing. [Citation.] ©Nor are the People required to make a
complete and detailed accounting to the petitioner of all.police
investigative work on a case.”

The trial court denied the request.



Barnett contends the trial court abused its discretion in
denying this request because "“McGee testified that Mr. Barnett
was the aggressor in a fight between them, whereas Mr. Barnett
testified that McGee was the aggressor.” According'to Barnett,
“In a contest of credibility, evidence of McGee’s reputation foi
violence would have been compelling evidence impeaching McGee
and corroborating Mr. Barnett.”

The People do not offer any argument against this request
that we have not already rejected.

Even assuming evidence of McGee’s reputation for violence
would have been favorable to Barnett, he has failed to make any
showing that such evidence would have been material. Thus, he
has failed to éhow any abuse of discretion by the trial court in
its denial of this request.

X
Identification Of Redacted Documents

In his second brief on the motion under section'1054.9,
Barnett added this final request: “[Slometimes it is hard to
tell if a document has been redacted. Mr. Barnett requests that

the Court compel the prosecution to provide a declaration from

someone with personal knowledge. stating which documents provided

in discovery are redacted and that none of the other documents

have been redacted.”

e m el —— ... 109



In their formal response to the motion, the People did not
respond to this request.

The trial court denied the request.

Barnett contends this ruling was an abuse of discretion
because “[tlhere is no legitimate state interest in hiding
redacted material, or concealing the fact that material has been
redacted.” The People respond that “Barnett has presented no
case or other rule for this novel request. . . . Certainly
nothing in section 1054.9 or in California’s general discovery
laws requires such al[n] undertaking by the prosecutiorn.” 1In
reply, Barnett asserts that “[t]he [federall Freedom of
Information Act . . . requires government agencieé to indicate
onvthe document where any deletions or redactions were made.”

He also cites a state court decision from Florida.

Barnett contends that information about which documents
- have been redacted “will enable [him] to ascertain whether there
has been full compliance with the discovery order entered at the
time of trial and with the discovery order entered on” his
motion under section 1054.9. He does not explain how this is
so, hdwever. Knowing that something is missing from.a document
does not necessarily give any basis for knowing what is miséing.

. In any event, under sectidn 1054 .9 Barnett is entitled to
discovery of materials to which he would have been entitled at
time of trial -- nothing more, nothing less. If part of a |

document falls within that category, then he is entitled to that
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part of the document, but not the rest. Just as he has no right
to know exactly which documents the People have withheld from
discovery because they are not materials to which he would have
been entitled at time of trial, Barnett has no right to know
exactly what portions of the documents the People have produced
were redacted because those portions are not materials to which
Barnett would have been entitled at time of trial. Accordingly,
the trial court did not abuse its discretion in denying this
request. |

DISPOSITION

The petition is granted in part and denied in part. Having
served its purpose, the alternative writ is discharged.

Let a peremptory writ of mandate issue directing the
respondent court to modify its discovery order by granting
Barnett’s requests for the fbllowing materials:

(1) “ta]ll original notés'taken by any police officer
relating to the interview of any witness to be called to testify
against the defendant,” including the 22 out-of-state officeis
identified by Barneﬁt; |

(2) the criminal records of trial Jurors C. L. and L. F.}
and

(3) “documentation in any form of any person conveying
information to law enforcement in Butte County, including [the
task fdrce], regarding Mr. Barnett, the case against him or the
witnesses in his case,” inéluding “information about any person

who conveyed information to law enforcement regarding ‘street
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talk’ about the case, and any ‘street talk'’ to the effect that

Mr.

Barnett was innocent, was being set up and/or was framed.”

ROBIE , Jd.

We concur:

SCOTLAND , P.J.

SIMS . J.
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Concurring opinicn of Sims, J.

I concur in Justice Robie’s thoughtful and thorough
opinion. In my view, he has correctly construed Penal Code
section 1054.9 (section 1054.9) in accordance with the intent of
the Legislature.

I write separately to share my views on the current state
of death penalty litigation and on the relationship of section
.1054.9 to that litigation.

The typical modern death penalty case usually involves four
trials.

The first trial determines whether the defendant is guilty
of the offense. If the jury finds him guilty with special
circumstances, the second trial deterhines the penalty: death
or life without possibility of parole.

The third trial is the trial of the jurors who arrived at
the decisions in the first two trials. The third‘trial is
usually initiated by an investigator for the defendant, who
locates trial jurors and gets one or more of them to supply an
affidavit detéiling what went on in the jury room. Then, the
third trial examines the jurors’ deliberations in minute detail
in order to make sure that the jurors have not engaged in any
“"misconduct,” such as telling other jurors about their own
personal experiences in life. (See e.g., People v. Schmeck
(2005) 37 Cal.4th 240, 292-294; People v. San Nicolas (2004) 34
Cal.4th 614, 643, 651.)

If the conviction and death penalty survive the third

trial, the groundwork has been laid for the fourth trial, which
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is the trial of the attorneys (both prosecutor and defense
counsel) who participated in the original trial. This fourth
trial ordinarily arises in habeas corpus proceedings. The
Legislature has seen fit to aid everybody in this fourth trial
with the enactment of section 1054.9, which, as Justice Robie’s

’

opinion spells out, allows a defendant to “discover,” among
other things, every scrap of paper currently possessed by the
prosecution or law enforcement that was prepared by any law
enforcement agency that had anything to do with any witness. In
this trial, appellate attorneys spend hours in the quiet of
their offices composing attacks on the decisions of trial
counsel made inétantly in the heat and crush of trial.

One consequence of all these trials, and associated appeals.
and writ proceedings, is that there is an extraordinary delay
between a defendant’s commission of his crime and his execution.
For example, the most receﬁt execution in California was
Clarence Ray Allen, éxecdted on January 17, 2006, for killings
committed in 1980 (by hit men he solicited from prison).

(Doyle, Egelko, & Finz, Ailing Killer Executed aﬁ Age 76 (San
Francisco Chronicle (Jan. 17,_2006) p. A-1); see also People v.
Allen (1986) 42 Cal.3d 1222, 1241, 1243-1244.) So Clarence Ray
Allen was executed some 26 years after he had committed his
crime.

One month earlier than Allen’s execution, Stanley “Tookie”
Williams was exécuted for murders committed in February and

March 1979. (Finz, Fimrite & Fagan, Williams Executed (San

Francisco Chronicle, (Dec. 13, 2005) p. A-1; see People v.



Williams (1988) 44 Cal.3d 1127.) Again, the period between

commission of the crime and execution was 25 or 26 years.

In my view, section 1054.9 will further delay the final
adjudication of death penalty cases. The statute prov;des vet
another excuse for a defendant to litigate, and litigate, and
litigate.

These delays between commission of the crime and punishment
are the direct result of attempts to create perfect due process
for those receiving the death penalty. Section 1054.9 is simply
the most recent manifestation of such attempts. Of course, when
the time lag between crime and punishment is more than a quarter
of a century, all deterrent effect of the punishment is lost.
The truth of the matter is that opponents of the death penalty
have Qon.

This fixation with attempting to provide perfect justice1
has emasculated the death penalty in California. This is in
absolute and complete derogation of the will of the voters of
California who have repeatedly approved the death penalty by

initiatives since 1978.2

1 There is, of course, no such thing possible in the affairs of
men and women.

2 The last time the voters approved of the death penalty was in
the March 7, 2000, Primary Election, when the voters approved
amendments to the death penalty statute (Pen. Code, § 190.2) in
Proposition 18 and (initiative measure) Proposition 21.
(Historical and Statutory Notes, 47A West’s Ann. Pen. Code (2006
Supp.) foll. § 190.2, p. 127; People v. Shabazz (2006) 38
Cal.4th 55, 65 [stating voters approved Proposition 21].)
Proposition 18 provided special circumstances warranting the
death penalty for intentional murder committed in connection
with kidnapping or arson or committed by “means of” (rather than
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In the present case, defendant and petitioner, Lee Max
Barnett, committed his crimes, including a murder that involved
the infliction of torture, 20 years ago on July 6, 1986.
(People v. Barnett (1998) 17 Cal.4th 1044, 1069.) He is just
now getting the discovery described in Justice Robie’s opinion.

His case will be going on for a long, long time.

“while”) lying in wait. (Ballot Pamp., Primary Elec. (Mar. 7,
2000) text of Prop. 18, p. 117.) Proposition 21, section 11,
added gang-related murder as a special circumstance warranting
the death. penalty. °~ (Historical and Statutory Notes, 47A West's
Ann. Pen. Code (2006 Supp.) foll. § 190.2, p. 127; Notes,
Deering’s Ann. Code Pen. Code (2006 Supp.) foll. § 190.2, p. 76
[gquoting Proposition 21]; Ballot Pamp., Primary Elec. (Mar. 7,
2000) text of Prop. 21, p. 121 et seq.)

Before that, the voters approved the death penalty in the
March 26, 1996, Primary Election, when they approved
Propositions 195 and 196, expanding the list of special
circumstances warranting the death penalty. (Historical and
Statutory Notes, 47A West’s Ann. Pen. Code (1999 ed.) foll.

§ 190.2, pp. 207-208; Ballot Pamp., Primary Elec. (Mar. 26,
1996) text of Props. 195 & 196, pp. 56, 58.) .

Before that, the voters at the June 5, 1990, Primary
Election approved Proposition 114, conforming § 190.2's special
circumstance for murder of peace officer to legislative
reclassification of peace officers. (Yoshisato v. Superior
Court (1992) 2 Cal.4th 978, 983; Historical and Statutory Notes,
47A West’s Ann. Pen. Code (1999 ed.) foll. § 190.2, p. 207;
Ballot Pamp., Primary Elec. (June 5, 1990) text of Prop. 114, p.
29.) Also at the June 5, 1990, Primary Election, voters
approved initiative measure Proposition 115, which among other
things restricted attorney voir dire in all criminal cases,
including death penalty cases. (People v. Ramos (2004) 34
Cal.4th 494, 511; Historical and Statutory Notes, 47A West’s
Ann. Pen. Code (1999 ed.) foll. § 190.2, p. 207; Ballot Pamp.,
Primary Elec. (June 5, 1990) text of Prop. 115, p. 33.)

Before that, the voters at the General Election on
November 7, 1978, adopted the death penalty initiative approving
Penal Code section 190.2. (People v. Hernandez (2003) 30
Cal.4th 835, 865-866; People v. Teron (1979) 23 Cal.3d 103, 123-
125, dissenting opinion of Clark, J., reciting history of death
penalty in California.)
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In its opinion affirming his death'penalty sentence, our
Supreme Court summarized evidence of defendant Barnett’s
backgfound as follows:

“In addition to relying on the circumstances of the instant
crimes, the prosecution presented evidence of defendant's prior
felony convictions and evidence of his prior violent criminal
activity, an follows:

“In 1965, defendant was béing pursued in a vehic%e when he
injured a state trooper in New York by running him off the road.
Defendant was convicted of second degree assault, transportation
of a stolen vehicle across state lines, and felony attempted
prisoner escape.

“In March of 1969, defendant robbed the clerk of a liquor
store in New York at knife point. Prior to taking the money,
defendant had proposed to the clerk that they split the
proceeds. A week later, defendant robbed him again, this time
claiming to have a gun in his coat. After his arrest, while the
clerk was sitting near him in court, defendant repeatedly warned
the clerk in a low voice to say he did not remember anything.

“In September of 1970, defendant was arrested for a series
of robberies in the Calgary area. At the time of his arrest,
defendant was a passenger in a truck and raised a loaded handgun
~up.off the seat with his left hand. A second officer stopped
defendant from using the gun. He was convicted of five counts
of armed robbery. |

‘™In December of 1971, defendant tried to rob the owner of a
North Miami Beach restaurant at gunpoint. . He was thwarted when

the owner slammed the cash register drawer on his hand as he
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tried to grab the money. He fled and police pursued. During’_
the pursuit, defendant backed his vehicle into a police officer,
hitting him in the right leg. He also sideswiped a police car
and ran into a fence. Defendant eventually was shot in the left
leg after he pointed a gun at an officer.

“In April of 1972, defendant robbed the attendant of a

Phoenix gas station at gqgunpoint. Prior to committing the

- robbery, defendant had tried unsuccessfully to get the attendant

to set up a robbery and share the proceeds.

“In September of 1973, defendant, while in custody at a
medical facility, resisted being transported back to jail. He
broke away from officers and started smashing at the glass door
of a fire extinguisher compartment. He had to be Maced before
he could be handcuffed.

“On October 26, 1977, defendant raped 17-year-old Mae G.
when_they went for a drive in his car.. Defendant took her to an
isolated location where he raped her, sodomized her, and forced
her at knife point to perfqrm oral sex.

“In November of 1979, defendant was convicted of assault on

"David Sinopoli and sentenced to prison in Massachusetts.

“In November of 1982, defendant met Helen T. in a bar in
Albany, New York, and got her in his car on the pretext of
sharing some marijuana. He took her to an isolated area and
raped  her.

“On January 10, 1987, defendant, while incarcerated in
jail, used a razor blade to slash the arm of Arthur Jordan, an

inmate in the next cell, as Jordan was leaning on the bars



watching television. Defendant had accused the victim of having
his buddy, the former'resident of the cell, moved.

“On May 13, 1987, defendant caused a disturbance in the
jail yard by refusing to wear his jumpsuit as required by Jjail
rules. As he was being led back to his cell, he threw his fist
towards the head of one of the officers. The fist did not
connect because another officer grabbed defendant's arm with
both hands.

“On May 24, 1988, defendant spit at three correctional
officers, hitting two in the face, as he resisted being loaded
into a transportation van. Once in the van, defendant kicked
out one of the windows.

“On July 22, 1988, defendant triéd to kick out the windows
of the patrol car he.was riding in. When an officer tried to
grab him, he spit in his face.” (People v. Barnett, supra, 17
Cal.dth 1044, 1080-1081.) | |

If the day ever comes when we have afforded perfect due
pfocess to this model citizen, Lee Max Barnett, and he 1is
executed, few will remember the circumstances of his crimes,
which involve the tortﬁre and stabbing to death of Richard
Eggett. Few will remémbef that, before stabbing Eggett to
death, Barnett snagged Eggett in the back with a treble fish
hook and yanked on it. (Peoplé v. Barnett, supra, 17 Cal.4th at
p. 1073.) I say “few” will remember because one group of people
will doubtless remember: the family of Richard Eggett, who will
have endured painful decades of liviﬁg with Eggett’s murder

without closure. -



Something really must be done about the current state of
death penalty litigation, and it is not to provide defendants
(who have had the death penalty imposed by a jury) with more

post-conviction discovery.

SIMS |




DECLARATION OF SERVICE BY U.S. MAIL

Case Name: Barnett v. Superior Court _ No.: S
I declare:

I am employed in the Office of the Attormey General, which is the office of a member
of the California State Bar at which member's direction this service is made. Iam 18
years of age or older and not a party to this matter. 1 am familiar with the business
practice at the Office of the Attorney General for collection and processing of
correspondence for mailing with the United States Postal Service. In accordance with
that practice, correspondence placed in the internal mail collection system at the Office
of the Attorney General is deposited with the United States Postal Service that same
day in the ordinary course of business. '

On July 29, 2008, I served the attached PETITION FOR REVIEW; OPINION ON
TRANSFER by placing a true copy thereof enclosed in a sealed envelope with postage
thereon fully prepaid, in the internal mail collection system at the Office of the
Attorney General at 1300 I Street, P.O. Box 944255, Sacramento, California
94244-2550, addressed as follows:

Jennifer Corey California Appellate Program - SF

Assistant Federal Defender Linda Robertson, Attorney at Law
801 1 Street ‘ 101 Second Street, Suite 600
Sacramento, CA 95814 San Francisco, CA 94105-3647
Robert D. Bacon Habeas Corpus Resource Center
Attorney at Law 303 Second Street, Suite 400 South
484 Lake Park Ave PMB 110 San Francisco, CA 94107
Oakland, CA 94610
Attorneys for Petitioner (2 copies) Michael L. Ramsey

: Butte Co. District Attorney
Honorable William R. Patrick 25 County Center Drive
Butte County Superior Court ' Oroville, CA 95965

1 Court Street
Oroville, CA 95965

I declare under penalty of perjury under the laws of the State of California the
foregoing is true and correct and that this declaration was executed on July 29, 2008,
at Sacramento, California.

Declararff









