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To the Honorable Chiet Justice Renald 8. George and the
Honorable Agsociate Justioss of the £ ‘;M‘ orma Supreme Uourt
The City of San Jose (°City™) petitions for roview of the opinion of
the Court of Appeal, Suth Distriot, fled on March 4, 2008, 2 copy of which
13 aitached boreto as HExhibit Al
i. SEATEMENT OF IRSUE

Does the superior Cowrt bave tntial jurisdiction © emertain a

request by a local public entity seeking immedisie injunctive reliaf
pursuant w the comnon law doctrme undey Congy Samivation District
Nupnher 2 v. Los Angeles County Ewplovess Assn (1985 38 Cal.3d 584, 10
enjous certain public emplovees from participating in an impending work
stoppage that poses an urminent threat (0 the public’s health and safety; or
else 15 the incal public entity fust requured o zeek an administrative
dectston from the Public Emploves Belations Board that the Board will seek

such relief from the Superior Conrt on behalf of the local public entity?

i SUMMARY OF BEASONS REVIEW SHOULD BE GRANTED

While this matter was pending before the Sixth District Court of
Appeal, the very issue presented i this case was being vonsidered in at
teast four other appeitate cases in District Courts thronghout the State’ In
each of those concurrent cases, the appeitate court was considering trial
court erders funding that the Supeoor Courts, and not the California Public

Employment Relations Board ("PERE™), had mitial jorisdiction o decide

§ - ¢ rad Mt ., - F Funic ” "
see Cowny of Contrg Cosia v, Public Emplovees Union Lovad One

{1st Dist)y, Case (\0 ATI3093 Couney of {:wzme ‘wsie v, Laliforsis
Nurses -fch (P Dist, Case Mo, ALIS IR, Couny of Sacramenio v,

AN
AFSCME Local 198 (3rd Dy, Clase Mo, (U0340233% ¢ (;u:iw'o,f',i‘m;zm {dara
v, Sevvice Emplovees Internotional Usion Local 35 ¥ Dist, Case Me

HOAG937.



whether public employess, whise job duties were alleged o be oritical o
the public health and safety, could be enjoined from parlicipating in a work

et case where the trial court found PERE

stoppage. 1t was only inthe pr
- and not the Superior Coart - o have mutial lunisdiction over sach
prientially critioat i,

Because # was the first appeliate court i reach o decision on thus
wital tegal wsue, amd because its decision was seerningly Inconsistent with
this Cowt’s decision i County Saiftation, supra, the Sixth Distret Court's
published optoion affirming the wial court’s decision in this case has
reverberated throughout the state. Two other Districts that are considering
the sssue {the First and the Third Distnicts) have either invited or scceptad
additional briefing 1w bight of the Appellate Court’s decizion in this case,

This 1ssue 13 ripe for final resolution by the Supreme Cosot in that
only this highest court can settle the tportant guestion of law presented in
iz caser when faced with o work stoppage that poses an immminent threat
to the public health and safety, does the common law dootring under Coony
Sanitaion sllew g pubbic entity 1o seek ynmediate Infanctive relinf from a
Superior Court, o1 18 8 publico entity required 1o exhanst sdministative
remnedies through PERE 3 an attempt to convinee PERB 10 seck trjunciive
reliof on it behall from the Superior Jonrt?

Further demopstrating the imponence of deeiding this issug, bath the
fegisiature and the Governot’s office have recomtly made unsuncessiul
efiors o bring closure to the question rised in this case, with these two
branches of government coming to different conclusions on the proper
reschition. On Augost 30, 2007 the legslature enrolied to the Governor
Assembly Bill 533, winc i would have provided that, “under the Mevera-

Miligs-Brown Act, the Poblic Employment Relations Board s exclusively

s



gutharized » make 2 determinaton whether 10 seek from g conrt of
competent jurisdiction injunctive relief mvolving or growing out of a sirike,
work stoppage. or lockout mvolving an employes prganization amd a public
agency.” On Septamber 26, 2007, the Goverpor vetoed this Bil, stating in
his veto message that s Tonperative that local governmonts bave aceess 1o
pnediate wjunctive relief from Supenor Courts during strike situations”™
{1 hight of the Governor’s veln, the question presented m this petition
rerins wrresolved,

The wsue of whether pubhic entitics may seek injunotive relief
synediately from the Supenor Uourl, or else be st required 1o seek an
sdministrative determination from PERB, is of critical tmportance to every
oity angd county in the state that 1s charged with protecting the pablic
weiare, LUntid the Court of Appeal’s decision 1 this case, public entities
genrally understood, and wost trial courts apparently apreed, that
threatened waork stoppages by spectic safery-critical public emplovees
cosdd be espeditiously eniomed by the Superior Courts, Mow, if the lower
court's deaision were allowed 1 stand, and despite the Governor's veln, a
more cumbersome ronte  an injunction would appear io be reguired - one
that would vequire time consunying ady mmazmizz ¢ exhaustion through

PEER. In order for thas tmaportant issue 1o be resolved, the Uity

respectiotly requests that the Suprams Court grant review,

iil. LEGAL BACKGROUND

Labor relations between public entity employers and thelr employess
are governed by the Mever-Ailios-Brover Ace (Cad. Gov't Code £330 s

seg H{UMMBATYL Although settng forth public emplovess’ collective

Cra Cotober 18, 2007, ﬁ Uourt of Appeal judicially noticed beath
enroiled A 553 as well as the Governor’s vein maessage,



bargaining rights, the MMBA 5 sident as to whether pablic emplovess have
a vight 10 strike.

Becapes the legal night ot p n? lio employees to engage in a work
stoppage hes been mientionsily overlooked by the legislature,” the
development and lomttations of such a right bave been the product of
wehioral analysis over the best several decades. In 1983, this Court decided
Counee Sanitation District Mevber 2 v, Los Anpeles Counre Emplovess
Ars ' {TOE3 38 Call 3d 504 Iy the County Sandftation case, this Uburt
concinded that public caployess generally have the right 1o engage in a
work stoppage, unless sach sotion wondd cause a disruption that would
“seriously thregten the pubbe health or safery.” & a1 3300 {n such cases,
the Soperior Court shoald exermise 13 “equitable anthoniy 1o enjoin a sirike
based on g showing that the strike ropresents a subsigntial and fmnvinent

danger o the public health or safety” & g1 3%

=3

At the iime Cowsy Samitation was decided, PFERE had no

junsdiction whatsoever over gny MMEBA clanne. However, in 2001, the

2
“

1

egislature vested PERB with mitial exclusive jurisdiction over alleged
violations of the MMBA. See Cal. Gov'l Code §3309(0). Before it passed
Government Code Bection 3309, the legislaiure e;;aeciiicaiiy considered
cositying the rule of Cownty Sariration i the MMBAL {See 88 739, as
armended August 16, 1899 §R} Had 1t done so, there would have been very
bttle guestion that a Cowney Sanitadion charge would tmphicats the MMBA
and tuvoke PERR punsdiction, By the legislature”s fatlure to adopt Comy

Sowitation's holding o the MMBA, however, County Sanitation remained

merely 2 cormmon law rule over which PERB osionsibly had e jurisdiction,

>
3

As poted by this Couwrt, the Legislature has seemed content 1o legve
this Uthoray ssue” to the udiciary, {,zvzmz'v Sanitation District No. v, fos
Angeles Counte Emploveey Asy n {1985) 38 Cal, 3d 364, 571 0. 12



See Centrad Delty Water Agency v State Water Resowrces Controf Bd,
(1993 17 Cab Appadith 621, 623634 {finding Legishnne's deletion of
Language that appearsd in stetule’s earbior version s strong evidence that
final stainte as enacted should not be construed 1o molude omitted
provision.d The Governor's recent veto of AR 3583 is further evidence thas

the Buperior Court refeined junsdicton over Counly Senifaticn olaims.

iy, i@'}‘&{;‘.'i_”ii AL AND PROCEDURAL HISTORY

A, SUMBIARY OF FACTS

1. The Initial Threat O A Work Soppage

This case demonstrates a typioad factual siuation in which a pubhic
erdity requires & swifl imnjunction w ovder fo provent certain specific safety-
sensitive employess frorn parbicipating in an otherwise legal wouk stoppage.
in the summer of 2008, the City and one of s untons, Operating Engineers,
Local Unton Mo, 3{50BES or "Uimon™) reached an tupasse during the
course of labor negotiations, OF#3 iz the exchusive reprasentative of a
bargaining unit consisting of O3 Oty emplovees, A portion of these
eragrleypes perform some form of safetv-senstttve functions, ranging from
the maintenance of sophisticaled wastewaler reatment systems to the repaiy
and maintenance of Uity fleet vehioles, including police cniisers. {Ses
Appeiants Appendix of Exhibits to Pention for Wit of Supersedess or
Csther Appropriate Relief [YApp."} Fah 2 at 18912 Eabu 3 a1 34013147

On May 30, 2006, and pursuant {0 the parties” agreed upon impasse
procedures, UEHS provided the City svith 72 howrs sedioe of job actiong

{which could include a strdke or sundar work stoppage). (App. Exho 1)

4 . S a, . i . -
The Wit Appendis served as the "Appellate Append” for the

Ciy's appeal,

LN



Thas, a potential work stoppage could have conurred any tune affer Friday,

Fope 2 2006

w Ay A

2. The Uily's Attempt to Seek an Injunction in Superior
Court

G May 31, 2006, the Cuty filed s Complamt with the Santa Clara

County Superior Uourt seebing o enjoin Bfty-mne specifio safery-critical

members of GEAY frowm partivipating in QB4 < threstened work stoppage.
{App. Bxh, Ly OF these ffty-nine enplovess, thirty-sine worked at the
City’s Water Pollution Control Plant, and twenty worked &t the Department
of "i"rsmsp&%i@‘ii@n o ensure the continnous and proper operation of the
City's extensive sewer system, {App. BExh 4 gt $4and Exh. & a1 €53

Un June 2, 2006, the Oty Bied arequest for Temporary Restraining
Crrdder and an Cheder to Show Cause rel Preliminary Injunciion {App. Exh.
23, and the parties appeared af g heanng regarding such request before
Supenor Court Judge Bevin Murphy, Also appearing at the bearing was
Robert Thempson, General Coungel for PERB. {app Exh 10 PERB i
an administrative agency with the State of ¢ a?zfurm a charged with oversighi
of Califorsia’s public sector collective bargaiming lows, inchuding the
MMEBA, which establishes the coliective bargaining rights of most
sployees of California’s cilies, counties, and special districts. At the
hearing, both OE43 and PERE assertod that the Buperior Court had oo
Jurtsdicticn over the Ciy's Complatnt and request for mpunctive relief in
that PERB had exclusive mtial junisdiction over the matter. {App. Exhs. 6
and 10

Afler obtairing assurances from the Union that  would delay job
gotion pemling the cowrt's deasion, Judge Murphy reschedoled the TRO
heanng for June 7. Duning the bearing, Judge Murphy ruded from the bench

that FERR had exclusrve fnitial jnrsdiction over the City's action and

&



thereby raled that the Uity had not exhausted s administrative remedies.
{Reporter's Tronseript ["RT7  av 1940515 Judge Muphy based his
deeiston, i relovant part, on bis Dnding that the allegations in the City's
pleadings suggest conduct which is arguably prohibited or srmuaably
protected by the MMBA® (RT ar 194:8-15) As such, Judge Murphy
disranssed the y's case without ruling on the merits. The Supmﬁiw
Court’s written Pisonssal Order was executed and filed on Junge @, 2008,
{App. BExh, H}

3 The City’s Weilt Petition and Appeal

The City fded 2 Notoe of Appeal with the Court of Appeal for the
sixth Appeilate District on June 9, 2000 and immediately sought o Wit of
Supersedeas seeking to prevent the identified safety-oritival emplovees from
participating in & work stoppage pending resolution of the City’s request for
mjunetive relef on ixmenits. The Appellate Court issued a stay order on

e 14, 2000, prohibiting OE#D from inducing such 2 work stoppage unl

the ity sought “ijunctive relief through IPFERBLY Shordy thersafter,
FERR and/or various unions filed appeata from Superior Court decisions
which came to the apposite onclusion of Judge Murphy, in cases
originating in Contra Costa County, the (:.Tﬁ_mz;'z';y of Sania Clars, and the

County of Sacramento. (500 foonote 1) above) The Sacramento and

Fudge Murphy alse based his decision on the aliernative ground that
PERE had mrisdiction since the Union had led o charge with FERR on
May 31, 2006, alleging that the City’s complain seeking an injunction
amounted to an unfar labor practice. However, a parly cannot invoke
PERB s subject matter jurisdiction over a Superior Court complaimt merely
by filing a complaint with PERB alleging that the action taken in Superior
Court violates the MMBAL See Public Employment Relations Bowrd v,
Modeste City Schnols :)z«*f*-u‘{u’ (EO82Y 126 Cal App. 3d 881, 390, The
Appelinte Court in this case ap pazwth recognired this rule, and did not
base ity decision on the Union’s PERB filing,

N



Contra Costa County sases are stll pending 1o the First and Third Districts,
respectively, while the Sisth District disnussed the Santa Clara, County case
as mont on the same date that it rendersd B decision o this case.
B, COURT OF APPEALS OPINION
The Court of Appeal for the Bixth Appellnie District issued s

decision in this case on March 4, 2008, (See Exhubit A, attachad hereto
The Apgeitate Court affirmed the tial court’s demrmination tha PERE has
excinsive mital jurisdiotion, even with regard to a request for injunciive
rebief undey Cowndy Sositatine. The Appetiaie Court foumd that the
underiving work sioppage by the safety-onitical emplovess was both
arguably prohibited and arguably protected by the MMBA and therefore
PERE has exclusive mtial junsdhiction, (Id at 17419

CWith respeot e Comnly Sandtasion, the Appeiate Court determined
that the Legislaure removed from the courts theyr mitial Jurisdiction over

pubne employee work stoppage when i vested PERE with MMRBA

uarisdictien m 2000, (B st 2003 The Appellate Court further determined
that the Ineal soneern dotrine was ot appdicable (Jd. at 24923 Jand there
was o pxeepiion m the general rle requiring admimsirative exhaustion

before resorting to the courts. {Id. at 363

Y, BEVIEW IS NECESSARY TOSETTLE AN IMPORTANT
QUESTION OF LAW REGARDING A CITY'S ABIHITY TOSEFRK
IMMEDIATE INUNCTIVE RELIEY FROM THE SUPERIOR
COURT TOPROTECT THE PUBLIC HEALTH ANB SAFETY

Rule 8500001 1) of the California Rules of Court provides that

roview by the Supreme Cowt will be grnted where 1 appears “necessary in

143

in additton 1o the file copy of the Appeliate Couwrt’s decision,
attached hereto as Exbubit A, the published opinion can be found at 180
CalApp. 4T 951



secure wyiformity of decison or the settfoment of bnportant guastions of
faw.” Ual Bules of Court, Bale 83000 1) The seitlement of the
fraportant guestion raised wthis case i3 sought by public entities acress the
State, conrts that are currently considering the question, as well as the
tegislature ansd governnr’s office

A T IS ESSENTIAL THAT THIS COURT RESOLVE

WHETHER THE COMMON LAWY DOUTRINF

- ACAINST
STRIKES BY SAFETY-CRITICAL EMPLOYEES
IMPLICATES THE MMBA AMD THEREFORE PROVIDES

PERB WITH EXCLUNSIVE IMITIAL JURINKDICTION

Inn the undertving action, the City svught to eninin from striking

o

specific employees whose sbsence during a work stoppage would croate an
myunend threal to the health and safely of the public, The City did not seek
a fmnding, and could not have alleged, that the Union or ifs members were
threatening w cormit an unfair labor practice in violaiion of the MMEBA or
sy PERB regulation. Instead, the Oy sought to enforee the commeon law

rale allowing public entiies to enjoin 2 work stoppage that “creaiss a
substantial and immiment threal to the health or safety of the public”
Connty Santtarfon 38 Cal3d a1 336, The power of the judiciary t enjoin
wark stoppages that would endanger the public health and safety was
clearly established by the Supreme Cowrt in Orunry Saniration.

i Whether the 2001 Adoption of Governnent Code Section

350%(b) Expands PEREB’s Jurisdiction Over Coumngy
Konitaticn Ulaims Reguives Resolution

In 2001, the legislatury vested PERE with jurisdiction over aliega

MMBA violations, Bpecifically, the operative language 5 contained in
Crovernment Code Section 33090, which reads as follows:

& complart allegiog any vielation of this chapter or of any
rules and ;cvniaticv s adopted by <; public agency . shall be
processed as an unfair practice charge by | BE f%?%j The g
determination as 1o whether the dmra,a, of unfair practics s

&G
3



justified and, if 5o, the rz;sp*uprm remedy nooessary 1o
effectuate the p f}:mxs:a of thiz chapter, shall be 3 ma?t
within the zxclusive jurs sdiction nf [PERBL [PERB] o%mii
apply and in 3s**pzs:ﬁ unfair labor praciioes consistent with
exysting judicil intorprotations of this chapier,

N

Cal Giov'y Code 43300, With the passage of this law in 2001, PERR has
heen desmed 10 have oxclusive and initial jurisdiction over conduct which
15 grguably probubited or argoably profected by the MMBA. Coachells
Valtley Mosquite and Vector Controf Duivict v. Califorsia Pahlic
Emplovmeny Relations Boerd (2005 35 Caldth 1072, 1084; San Diego
Teachers dssn. v, Superior Coury {19793 24 Tl 3d 1. As part of that
exslastve funsiiotion, PEER has suthornity 1o determine whether conduct
constitutes an “unifay practioe” under the MMBA. Cal Gov™t Code
§$350%(h).

sice Government Code Section 350% was adopied, this Court has
wit had cause 1o determine the scope of PERB S i zsti'i{;ti(}m W any, over
work stoppages by specific safety ortical public emplovess, In lght of the
fegslanure’s recent fatlure o clearly establish PERB s jurisdiction over

Congnty Saritation strikes {see vetoed AR 353, it is in the hamds of the

sdiciary to determine the oxtent PERB'S judsdictional reach,

R This Court Has Yet fo Determine Whether the MMBA s
Implicated by Claims that Certain Emplovees are Too
Safety-Sensiive to Participate in g Work Steppage

Az the Appellate Court acknowledged i tts decision, the MMBA
“neither demies nor grants leosl employees the right o stnke”™ {Fxh A at
16} Yo, despate this soknowledgement, the Court found that the
underiying conduct of Cownty Sanfiation clam would be bath arguably
prohibited and protected by the MMBAL

As to the “arguably prohubited” prong of the test, the Cournt conceded

that “the activity at issue must be wthered to the MMBAL” (B ar 18)



However, without any direct Suprerne Court precedence on the scope of the
PAMBA, the Court based 118 donisicn on theorstival MMBA violations that
could anse w1 any given stle simuation. In partioddar, the Court felt
comifortable relving on cases invobving entirely different Bictual scenarios -
none mvolving the type of health and safoty threats present in oases Hke this
one - to conclude that public emplovee strikes must pesessarily ienlve
condict that 5 arguably prohibited by the MMBA . {(Id. at 17-18

The Uity disagrees that this can be the standard i assessing whether
the “arguably prohibited” prong s satishied. Bather, sllegations regarding
the safety-sensitive namre of specific emplovess s wholly separate from
whether a Union has engaged in other condust {such as the threat of a
general strike) hat may somehow be deemad an unfar labor practice under
the MMBA. Yee e.g., Wygant v, Victor Valley Soint .S, District {1985)
168 Cal App 3d 319, 304325 (every emplovee lawsull complaining of acts
of g public employer arguably raises a question of whether the emplaver
was mzeting and negotiating ju good faith, “vot PERIS exclusive
wrisdiction s not all-nclusive™). Because the basis for prohibiting these
certain employees from striking i3 the common law {specifically, Conay
Sanitgrion) snd noy the MIMBA, PERE does not have jurisdiction.

This same reasoning 1s what motivated Superor Courts across the
State to fnd thar PEREB did not have jurisdiciion i such situations.
However, without Bupremz Conrt gurdance, the Court of Appeal in this
case reasoned otherwise, fathing o distinguish between & County Sawmitaiion

claim which focuses solely on the functions of specific eraplovess and their

pnportance o the public healitl and safety, and geseral unfair lnbor practice

clatms, whicl would indeed mmplicate the MMBA.



The same holds true with regard to the Appellate Jowt's analvsis of
the “arguably protected” prong. Unce sgain, the Court of Appead found
nothing wi the provisious of the MMB A that protected the right of public
emplovees to strike. Indeed, the Appoliate Couwrt oited nothing but case Iaw

o support such g right. {Id, a1 19} Hecause the source of the legal

i not sound. See Servive by Medulfion, fne. v Cloroy Co. (19965 44
{alapp.4™ . 1814 (the precondition for pre-emption, that the conduct
be arguably protected or peohilited, ™8 not without substanee” and g party
cannot satisty this precondition “by a conclusory sssortion of preemption”™
Howsever, unloss reviewsd by this Court, the published decision will puide
the analysis of similar claims, Once again, Supreme Uourt intervention is
peeessary o provent this pisreading of the law,

by short, prior to the Appellate Court’s decision, no vase has taken
the position that 2l public smplovee disputes avalving “sirdke~related
actrvity” 15 subjoct 1o PERE junsdiction. Were that the sule, then the cases
finding PERR punsdiction where sinke sctivity §s alleged would surely have
said so. Howsver, rather than simpdy seoding “strike related cazed” 1o
PERE, the Courts in ach instance analvze the {8018 1o detenmine wheibs
the statute governed by PERE, s imphoted. Supreme Cout review
confinming the more measured approach in determiniog the scope of
PERE s wrsdictnion i required.

B. THERE IS BROAD STATEWIDE INTEREST IN THE IS5UF
PRESENTED, MERITING SUPREME COURT RESOLUTION

The City recogmzes that the Supreme Court is not inclined to grant
review uniess the case presenis a matter of statewide imporiance. There can

te hithe guestion that the issue prosented i this case meets such a standurdd.



Fivst of all, the fact that the very issue més&d_ i this caser {8 currently
Bedore multiple Courts of Appeal m different appellate districts speaks
volummes aboul e pervasiveness of the ssue presented. Secondly, by the
lepisiature s enpolling of AR 1373 and the Governar™s subsequent vl
thereot, 1t evident that the other branches of govemnment alsar have an
nierest in whether PERB has inttal exclusive jurisdiction over attempis to
enjoin safety-oritical employees from participating in work stoppages,

The reason for this clear stgtewide interest 15 selftevident, The izsue
of this case touches upon one of the cove duties of California’™s loeal
governments: the ability 10 adequately enaure the continued public health
and safety of the communities they serve, This duty could be seversly
curtated if the Appeliate Court's decision were to be the last ward on
whether public entitios must first exhanst PERRs ps( s before secking
wunctive relief

There can be no dispute that, even auder the best case scenario,
PERE 8 meapable of providiag the kind of tmmediate reliof that ublic
entiites may reguive. The process through which PERE determines the
approprintensss of justicial intervention (which takes place hrough its
Sseramento office) can be convoluted, wsutficiently tme consuming, and
patertly sulficient to gddress tmnminent health and safety sinthes, Only
after such process s comploted does 1 even consider whether 11 will seek an
tnjuntion on & complainant’s bebalf w Saperior Court. See Pub. Bmpl,
Rel Bd. Regs. 32450-32460. Indeed or PERB’S own reguiations, the
process 1o obtain a doterrmmnation by PERK could take well over a week, #d

Further, even 3f PERR makes a determination that an Ingnnetion is
appropriate. FERB does not have the power 1o issue an injunciion. Rather

i1 has the disoretion either to seek inpnstion from the Court or not, and

it
L



miwst abide by all the procedures associated with the cowrt mnncton
process. Pub. Empl Bel Bd Beg, 32400 and 22465, Cal. Gov't Cade
GA50%(a.

Such a round-asboul admimistrative process, when i involves an
fmminery threat to the public health and safery, Is inadeguate and deficient,
espectally where PREE has no mechanism for a party 1o obtaln an imterin
tanction while PEED ongages tn @ process of deciding whether to purses
an Hunciien,

Finally, this case raises tasues that are “so deeply vooted i locad
feeling and responaibility” that pre-emption should not be inferved in the
absence of clear evidence of legishative intent, Servive by Medallion 44
Cal App. 4% a1 1IR13-1814 While rejecied by the Appeliate Court, s
concept - reterred o ag the “ocsl concern” doctrine — has been applied o
determine that FEREB shonld not bave jnsdiction over “losal concerns,”

oo where the s}zspu”‘ unguestionably myvolves labor issues that would
otherwise be covered, See, eg., Pisburg Unified Svhoo! Districe v,
Caltfornia School Employees 45y 'n {19855 166 Cal App. 2d R75, 884
{unton’s featleting and picketing activities msed local concerns that can be
egpomzid by the Supertor Uotrt in the first instance).

Local preservation of the public health and safely is such 3 “locyl
concern” that should not be hindered by PERB s adiministrative processes,
Ser People v. Union Pacific Railroad (20063 141 Cal. App. 4% 1228, 1247
{the exercise of the police power 1o protect the health and welfare of the
public and the ervironment is primartly and historisally g malter of loogl
concern. Thereiore, this case raises an issue of fundamental and broad
statewide iterest. Supreme Court roview of this matter s warrantod and

anticipated by pubhic entities as well as Lindons across the state,

nk
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¥ OO UNION

For the regsons set forth borein, the City respectiully reguests

Supreme Court review of the important issues maised in this case.
Respectiidly submittad,

Dated: Apnl 14, 2008 RICHARD DOYLE, Uity Attoraey

ROBERT FABEL A

Br. Deputy City Attorney

Attorneys for Petitoners

,..M
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Vi CERTIFICATE REGARDING WORD COUNT

{, Robert Fgheln, conusel for PlamtfTPotilioner Clty of San fose,

=3

hereby cortify, pursuant to Caltfornia Rules of Court, Bale K 2040501, that
thiis brief is proporticoately spaced, has g ypefnce of 12 poinis, and the
word count for this PETITION FOR BEVIEW, exclusive of tables, cover

sheet, and proot of service, according © my compuler program i 5,163

wisrds.
Faespeotfolly submitted,
Dated: Apnl 14, 200 RICHARLD DOYLE, City Atrney

Attorney

w

"s’m; ey for Plaimi iV Petitioner
ATY OF SAN OS8R
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CERTIFIER FOR P H2ATION
IS THE COLURT OF APPLAL OF THE STATE OF CALIFORNIA

SEXTH APPELLATE DISTRICY
DY OF AW JORE, HUB0O2T:
{

¢
{Sants Clara Cowmy
Plantff and Appeilant, Super, O No, O¥064707)

QPERATING ENGINEERS LOCAL
LINHON NGO 3, 21 al,

Diefondants and Respondents.

¥
(Y

When a strike involving statutory unfair labor practice chiims i3 threatened by
public szrz';_pif;yeaz; whuse services are sssential w mnnicipal hoalth and saferv. who has
ansdichion over the dispute; the supenior court or the Pablic Empioymen Relations
Board? As the triad court correcily determined, the agency has exchisive initial

pwrisdiction, Wy thorefore affivm the order challenged here,

INTRODUCTION

The statate ab the heart of this case 13 the Meyvers-Milias-Brown Act (MMBAY,
codified at Governrment Code sections 3500-251 1 The MMBA “governs collsctive
bargaining and employer-emploves relations for most Californda local pubiic ontities, |
tcinding oittes, counties, and special disinics” {Coanhella Valley Mosgito & Vector

Contral izt v, California Public Employment Relations Bd. (20055 35 Cal dth 1972,

b . o
Further noapecifiod statutory reforences are to the Government Code,



LOT7 {Coachelia Valleyyy The Public Bmploviment Relations Boud {(PERR)

exciusive initisl furisdiction over olaimed violtions o i" AL (it

The tabor dispute at tssue here 1s betwesn the Cliy of San Jose (the Clyy and
Operating Engineers Local Moo 3 {the Undon), The Urndon represents s apsprovamately 40
of the Uly’s emplavess, wcluding a number of individuals that the Ciry identified as

eritiend 1o the contimued operation of ity sanitation system and other Bnilites.

FACTUAL AND PROCEDURAL BACKGROUND

I 2006, the City and the Umion were cnsz;zayi i1y pegeliations for a now
memorandiy of agresont. o Apsil /;'s;i}(}_, % i.f:.r.s'i&?: ve agresmment was reached, byt i was
rejenied by Upton mombers. The old contract expirsd, and the Uinion refused o extend 4.
O May MY, 2006, the Union gave the Uity 72 bours” notice that job aotions cowld ooour

any e after Jupe 2,
Reguest for fjunciion

The City filed 8 complaing for permanent Ti}‘:l’i.%{)'i’ii'.i'ﬂ,, prelivunary ijunction, and
temporary restrainmg order, sesking o eugoin specified Union enaplovees from engaging
ma work stoppage. Thoss employess were wentified on Exhibit A w the complaiat
The City decowd their sorvices essential to the pubdic health and safety of i3 oitizens,

O June 2, 2006, the {0ty applied 1o the supenor court for 2 temporary restraining
order agamst a work stoppage by 7 of the emplovees identified as essontial, The City
assevted that the superior oonrt was the proper forom for the requested velie! It argpaed

that the Public Employmant Exckafzum Board does not e exclnsive nitad orisdicting
over the common faw prohibition against healh and safety swibes, that PERR &
expertise n determining whether a stike constifnies an imminent threat to publis health

awd safery, and that the agencey’s proces:

o6 are not suited 1o protecting ayainst such

threats.



fippaxition

The Union opposed the Oity’s apphication for tomporary restraining order. The
Umon argeed that the court’s yz; sciction was preempied in favor of PERE, beeause the
undertying conduct was arguably prohibized of argoably protected by the MMBA.
Furthermore, the Union asseried, PERB has developed provedures w effectively compel
rernedial action, inchuding the ability o seek inpnctions when appropriate. The Urdon
sdvised the court that 13 had Bled an potair practice charge against the 7 sty on May 31,
2006, alteging violations of the MMBA,

The Publiz Emplovment Relations Board also opposad the Cy"s veguest o
impunctive reliefl FERE argued that the dispute vame within i exchusive initial
surisdiction and that the Uity was regared o exhaust 18 administrative romaedies pr OF 10

secking reiel in the supernor vt
Hearings

The matier firs came on for beanng on June 2, 2006, With ihe parties” agreemiont,
andd the Unlon's representation that it would oot swike in the interirg, the court continned
the matter to the following week. One reason for the contimuanss was 10 give the et
the opportunity to review the briefs and the caxe law,

The bearing resamed on lune 7, 2006, The court began by thanking the parties fur
sgyesing to the continuanve, ebserving that 31 was “in g hetter pOSHION o be informed an
the law” than before. Aflor engeriaining oral arguments, the court announesd Hs
conchusion that the parties” dispute “falls witlon the exclusive inltdal urisdiotion of the

Fubbic BEmploveent Relations Board™ Hostated: “Therefore, for the reason of lack of

jurisdiction the coury will tske no achion at ths e

’



Ovder

O Jupe ¥, 2006, the supenor oot entered g formal dismissal oxder, which reads:
UThe Court hereby dismisses this action without prepadice ou the grounds that Plains#
oty has fatled o ovhaust s admmsstrative remedies, o that Plaintiff has not firgt sough
redied froms the Public Emplovess Relations Board, which the Court finds o have

sxviverve initial prisdiction over this matter.”
Appeal

The City immediately filed o notice of appest. 1t also petitioned this cowt for a
with of supersedeas, and we granted 2 stay ponding fnal determination of ths appeal.

Two aimicus curiae briefs have been filed in support of the City’s appesl, ooe
subprattesd jomtly by the Califorms Stale Association of Counties and the Leagne of
Californm Osties and the other subroitied by the County of Sania {lara

The Lintop opposes the appeal. Like the City, it 18 snpported by two z;.micé_\ thi
Public Employment Relations Board (PERR) and the Ualiforsia Sumte Councid of Service
Eamployens,

Concerning FERR, we denind #ts appivation for leave 1o Intervene, Byt we
grasted the agency leave to appear 83 an amicus, Converning the Californis State
Ununcli of Service Employess, we acceptad 3s amicus brief and we also gravted its

reguest for judiom] notice,

ISSUER ON APPEAL
The Oty contends that this dispate should be hoard o superior court, both because
the vonrt hes jurisdiotion under the commuon low 10 cgoin public ermploves strikes that
threateny pmblic health and ssfety, and also because the { ity “did not alloge any vinlations

of the MMBA which 1 the only basis by which E"E‘%&Rjiﬁ wonld have exclusive initial



snsdiction.” The Oty further argues that the agencey’s remedies are madenuate in cases
sach a5 this and that exhaustion shonhd be exoused.

The Union characterizes the Cily's oontentions as contrary o Jaw, in iy siew, the
Ciny's argument coneerning PERE ramedies ignores both provadent andd the favts of thix
case. Purthenmure, the Unton assarts, the Uty fatled 1o ostablish an exception to the
agency s exclusive mibal poisdichon over this dispute sxonung exbausiion,

Following oral argument i thix case, we asked the pariies 1o sabanit additional
briefing oo the question of movtness. o 88 response, the Oty aubnowledgred that the
partizs had “rzached an sgreement for g new contract during the conrse of this appeal.”
The Uion hkewise advised that #f bad reached agreement with the iy “on 4 suscessor
labwir agreement, and the thrzatened work stoppage never ocourred” Nevertheless, both
parties ask us io decide the tssues prasented o the gppeal, even i they are technically
mout. According to the City, “the ssues currently on appeal are of continuing public
intercs{t..\.” The Upion agrees, adiding thut “this issue has the potential e arise in overy
California oity, connty, and other distriols subject » the MMBA, and the fssue of public

sector strikes 15 clearly of broad pubdic ntorest”

DINCUSRION

W begin cur analysis wath the threshold guestion of moostness. We then consider

sursdhetion aud exbaustion

Mootnesy

A eass iy moot when the reviewing :;:{m;:z'.';‘:a.rz,rwi provide the parties with practical,
effectual rehet, (MHC Operating Limited Partnership v. City of Sawn Jose (2003) 106
CalAppdth 204, 214} In such cases, the appral goneralty should be dismissad, {ihdd

As both parties recognize, evenaf a case 18 technically moot, the court has inhereny

pewer to decide i where the issues presanted are suportont and of continaing iterest,



{Burch v Gearge (19941 7 Cal 4th 246, 253, fa 4 Thatis particularly tme when the

swsue s likely w recur yet evade review. {See, e, N Rubsidiary (KNBC TV, e v

Supeerior Court {1999 20 Caldth THTE, 1190, I 6

Yo agree that the contral ssues modented here -~ the extent of PERI s exclusive
witial fnrisdiction and the need for exhanstion of admustrative romedies — present
smportant legal questions of continung pubibic inporiance. We therefore sxaroise our
discretion fo decide those sasues on the merits, despite the fact that the underlying Sapute

1 tochnically m 00t
Surisdiction

To establish the proper framework for cur analysis of the fnrisdintionad issues, we

i by desoribing the development of the relpvant body of faw.

i, Overview: Labor Relations in Publiv Fmployment

P

Nlarting w the 1960s, the Califorua Legislarure “enacted a suvios of legislasive
mwgsures granting public smployess, at both the state and local leved, @ variery of

erganvational and pegotiaung rights somewhat analogous to the rights long afforded
most employvees iy the povale sector by the federal Iabor relation laws of the 19307

; SR

FPacific Legad Foundngion v, Srows (1R%81 2908138 168, 173174 These measures

“eatablished a framework for the resolution of srmplover-cmplovee disputes and the
avoidance of work stoppages.” (i st p, 202.) Fach “is part of g harger sysiem of faw for
the regnlation of public evaployment relations wnder the initial jurisdiction of the PERR.?

{Coavhefle Falley, supea, 35 Caldth at p 1089
A Legiddative dofs
1. The MAMEA ond o predecesaor
“in 1961, the Lepisiature enacted the Deorge Brown Act {ut tond, swhich for the

o~

fral tyme recogrived the nights of state and local public employees to organize anst o



have their ropresetatives meet and confer with their pablic agency emplovers aver
~ o v EH -~

wages and working conditions.” (Doachelfa Vallev, supra, 35 Caldth sopo

Py

357

FPR

Y
“in 1968, the Legisiature went g step farther by enacting the MMBA [citation],
which "anthorsed labor and management representatives not only 1o contir but m ante
Wi wrilen d, reements for preseniation to the geverning body of o ?Lz’z.z:iné;;:ip;@}
government or other local ageney.” [Citationa] Although the MMBA coversd most
eroployees of local public entises, B did not dnclude school districts” smplovees ™
{(Coachella Valley, supra, 35 Caldth at p. 10833 Notwithstanding some © “sketchy’
provistong, the 2ol containg strong protection for the rights of public employess w 10in
participste i the actnaties of anployee orgayrations, and for the v righis of thoss
DrEanZaions o rx,igr“*om smployees’ mierests with public agencies”” (Internationad
Bratherhoond of .é’;?g:/;:irzz;-azi Workers v Oty of Oridiey (1983) 34 Call3d 191, 198 The
stated parposes of the MMBA are "o promote full coramunication botwesn public
employers and their enuployees by providing o reasonshie method of resolving dispoiss”
and "o promete the provenent of personred wenageroent and ;:njapiizyerwsmpEc}j_«ee
relations within the varicos public agencies in the State of California.. TS ARG,
subd. €213
“YWhen the Legisd sngeted the MMBA in 1265, 5t had not ver created the
PERE, and it did ot incinde s the MMBA any provisions expressly suthorizing ether
admindstrative or fudicial pr<>cec<;iimgs to enforee s provisions.” {Coachelln Poliey,
supra, 3% Caldth gt p. 1084, see Internavona! Brotherhoad of Flectrical Workers v, City
af Gridley, rmypre, 34 Cal3d at po 197 Many vears later, the Legislaiure @ hrought the

b
MBMBA within the PERBE ¢ jurisdiction” through legistation that waz adopted m 2000 and

._\

g

effective w July 2001 (Ooackelio Valley. al p. 1088,
2. (xher statutes goversing pubiic erployees
Moving bovond the MMBA the Logislature enacted other labor measures in the

1705, “covering addittonal categories of public agencizs and theyr eruployees.”



(Uoachelle Falfoy, supra, 35 Caldthat o, 1083 In 1973 v "adopied the Fducational
Employment Belanons Aot {Gov, Code, §8 354033493, herenfior the BERAL, which
governs employer-emplovee relattons for public schools (kindergarten through Mgk

b3

school) and community collopes™ (44 st p. 1084 Y Two vears Inter, iy 1977, the

/

2

b

Legislature enanted the St Employer-Emplovee Relattons Act{Gov. Code, §§ 351

33247 1o govern relat

ons between the state government angd certain of 118 emplovess
(i i p. HORADY Omizinally bnown by 18 avronym SEERA, that legislation “wax later
renammzd, and s official nome 18 now the Ralph O Dills Act (hereattor the Dills 8on.”
(fbidy "o 1978, the Legislature enacred the Higher Bducation Emplover-Bmplovee
Relations At ... 1o govern labor relations within the Vlmversity of Califorga, the
Calfornia State Untversity, and Hastings College of the Law™” {{hid)
The trend of bringing additional categories of poblic emplovess under the

satutory umbredfa has continned v the Zist centory. “in 2000, the Legislanue |
evacted the Trial Cowrt Emploveizm Protection and Governance A L m govern labor

relations and other smploviment matters within the stare’s wis] eourts. [Chration.? In
2002, the Legisiatnre enacted the Trial Couwrt Interprater Emploviment and Labor
Baebtions Act . togovern labor relations and employment matters for trial conrt
perpretors. [Cimion ] 1o 2003, the Legislatire cuacted the Los Angeles County
Metropohitan Transt Authority Transt Employver-Emplovee Balations Avt . w govern
fabor relations for a public ransit distriet” (Leachelle Volley, supra, 35 Caldth o

po 108510667
B. The Public Employment Relations Board: creation and develepmeny

“The history of the PERB begins in 1975, when the Legislanre adopted the

Fducanonal Emplovment Relations Aot As part of this now statutory scheme, the

~~~~~

RIY, “an expert,

p

guasi-judicial sdminstrmiive agency modeled after the National Labor Belations Board,



(]

i enforoe the act” " (Coachella Valley, supra, 35 Calfth st pp. 1084 1083 g Ring

Pacific Legal Fowndades v, Browe, ngoa, 29 Cal3d atp 177 “The Legislature vested

the EER B with authority to adiusdivate uniriy lsbor practive charges ender the PFRA

{Cogohelle Valley. atp. 833

»

Toeo yeurs later, 1n 1977, the Tulle Actwas enacied. {See Convfenlin Valley, nypra,
35 Caldth arp. 1085} Although “the Legislature did not meorporate the Dills Act into
e PERA, 8 did Yexpand the huriadiction of the FERB w inchude adindication of unfair
pracics charges unsder the Dills Act, and a3 g result the BERB was renamed the PERB
{$bi

“Bince 1977, the PERB s jurisdiction has coptinued to expand ax the Lagislature
bas soacied sew smploviment relations laws eovering additional categories of public
sgencies and their emplovees.” {(Cogchella Valley. supre. 35 Caldthat p, 1D As
zach new public srployment statute was added, “the Legislature followsed the pattern set
by the Dalls Aot tr did vot incorporate the new laws” substantive provisions into the
FERAC. . Butthe Legislature expanded the FERE s junsdiction to cover unfair laboy
practices alteged under each of these Jabor relations laws” (Jd gt p. 10863

“PERB s an expert, quasi-judiciel admiustoative agenoy” (Uit and County of

P

san Francizeo v, internaiional Usion of Qperating Engineers, Local 35 (200

\3

3 15t

S

Cal Appdth B35, 943 (San Frasciieo)) 18is Vndependent of any stale agenoy,

{§ 3541, subd. {ay} B five members are "appointed by the CGovernor by and with the
advice and consent of the Senate” (§62d)

The Public Emplovment Relations Board “is authortzed to resolve dispases and
enforce the statutory duties and rights of public employees” subizet 1o the various public
employiment statites, mehuding the MMBAL (3 Witkiv, Swrmary of Cal Law (10th ed.
2008y Agency & Enaployvment, § 368, p. 678 "One of PERE s privaary funclions is to
smrvestigate and adpudicate charges of uniaiy labor practices”” (S Froacisca, suprea, 151

g

Cab Appdthatp 2433 T

P initial determination as to whether the charge of unfair

A



practio g mstfied and, 1 5o, the appropriate remedy™ s “a matter withun the exclusive
jurisdiction of the board.™ (4 3509, subdd {h))

As the Calt § ornis Bupreme Conrt bes long recoguized, “PERB has a specialized
oo & LR

e

and focnsed sk 1o profect both eruplovess and the state 13;3?{33‘62" fog

n

the orzanizational and collective bargaining righta suaranieed " iher stadnies that it

admnninters, {Bwwring Teachers Aszn. v, Public Emplovment Relations Bd. (1988 44

Cal 3d 799, 804, quotng Pacific Lepal Foundation v, Broven, supra, 29 Oal 3d ot 7 196
TAs such, PERE Is "one of those sgencies presumably equipped or informed by

- expertence to deal with a specialized Held of boowledge, whose findings within that fiold

sarry the authorily of an expesiness which cowrts do not possess and therefore must
respect,” 7 {Bumming Teachers dssn., at p. 804, quoting Universad Camera Corp. v,
Laxhor 84 (19311340 115 474, 488

Where PERE I as ex chusive smtial jurisdiction, “the courts have anly appetiate, as

be)

opposed to original, prisdiction to review PERE s decisions” (frernaiionsd Federation

of Prof. & Technival Engineers vy, Bunch (1995} 30 Cal App 4th 670, 877 {ntornptionn!

P

Federationy, see § 3530953
. Cose Loaw

While thess statutory and administrative developments were unfolding, case law
was evobiog as well Three California Supreme Cpurt cases are pariic wlarly selevant
here, becanse thoy twvolve public cmopioyes sirikes: (13 San Dicge Teackhers dasn v,
Superior Cowrs (19793 24 Cal 364 1 (Sun Diggoy; {233 FI Rancho Unified Schoot T v
Notionol Education fsz (19833 33 Cal.3d 946 (&1 Runchey; and (3 Counry Sunizarion

Cousry Emplovees 4ssre (19853 38 Cal 34 564 {Coynty
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> vase, A tonchers” union and ds president sought anmubment of
e w;p orders wmsued agamst thern for conducting o strtks m violation of a coun
gunction. {Son Diege, sugeer, 24 Cal 3d ar po4) Atissue was whether “the tinlunctive
remesiios were wmpropor becguse of the district's fadure to exhaust its administrasive
semnedies under the BERAT (Md atp 73

Asddressing the exhaustion guestion, the ¥aa (ego conrt identified three main
] Yy Could PERE property deternune that the sirke was an unfuir practice ander
the BEERA? {23 If it made that determinagtion could it furnish relief sgnivalent ro tha
which would be provided by a wial count? (3 Diad the Legislature intend ther PERS
would have sxclnsive initial junisdiction over romedios against strikes that 1 property
conld find were unlai practices™ {(Sun Diego, supra, 24 Cal3datp. 7.3

The gh court answered sach guestion o the affirmative, First, 3t held, g stnke
could be an unlair proctne wder the BERAL (San Dege, supra, 24 Cal3d st pp. 890

Hext, the court concluded, the school district was mrguingd per exhigust s adminictrative

remedy under the EERA, since "PERE could furnush relief equivalent tn that which could
be provided fudictally” (/d atp. 93 Based oo those determinations, the court alse
answered the thrd question affumatively, finding tat PERE had exclusive inisial

junssdiotion over the teachers” strtke. (&0 st p 12

Beoause the schon! distriot ad faded 1o exhaust s romoidics with PERE, the bigh
art annudied the contempt orders arising out of the stike Injunciion. {Sas Diegs,
supra, 24 Cal 3datp. 143
£ Rancho
Four yoars after its decision in San L¥ego, the Califorsia Suprems Cowrt ook up
the £ Bancho case. (B Ranche, ngwa, 33 Cel3d 946 The cowt summanized its

patlior deciaon as holding “that FERE bas exclusive jurisdiction aver sclions 1o enjoin

strikes by public school employee arganizativns vecognized or certified a5 exclusive

b



¢

represenpistives under BEERA {Jd. at pp. BSZH53, cittog Saw (dego. stepre, 24 Cal 3d w

g W I B Bancho. the court was presented not with an infunction bt with an action

for tort damages ansing out of a past school stnke. (87 Ranche, 2t p. 9320 Despite the
g bt £ ¥

difforences in posture between the twir cases, the court used 118 sariter decision 28 2

starting point for anadyais”” (Jd atp 853G
The conr desoribaid the federal preempuon docting and s refevance, noting

“Sawn Diege Teachers embraced the preemption doctrine developed by the federal counts

ander the Mational Labor Relations Aot 77 (A Rencho, sprs, 33 Cal 34 atp. 935,
citing Sea DHego, sgea, 24 Dab3d st g 120 Following that lead, the £V Bancho court

alan locked 1o "those principles” in deading the tssue befors i (87 Rancho, at g 933
“Ntated broadiy,” the court said, Munder the federal preempiion dociring, the Mational
Labor Relatiens Borrd {INLREB} is held 1o have exclustive jurisdiction over activities
arguably protected or prohibited by the NLRAY {(f6idy The ¥ Rancho court discussed
United Statea Soprame Cowrt precedent, which explatres that “the aim of thiz rule is 10
gvond contlict "in 48 broadest seose” i the regulation of laborananagernent relations,
eonthet with {thel complex and uterrelated foderal scheme of law, tomedy and
adinusiration.” 7 {(fhidy California has g sirotiay svetens, as with federn! lay, “FERA
entablishes o comprebensive scheme of faw, remedy and admintstration through PERBY
{fzf atp. BOLL)

Applying the federal precioption doctrme, the £ Zanche coart considerad hoth

branches of the doctrme: arguably probibited and arguably protected. The court first

addressed the guestion of whether the past stoke was “arguably prohubited” a3 “an anfair

practice under BERAT (& Bancho, supra, 33 Cal 34 atp. 9545 Concerning i?}lig‘; firat
prong, the court observed, “strikes are an unfaw practice under BERA only if they fnvolve

a vicdation of the act’s provisions.” (&7 al p. 837 Hven constrained by that Hmitation,
the court rejectsd the school distrie’s contention “that the issues which it could present in

cort are broader thaw the issuza it could present 1o PERBY (8bidy The cowt thus

i2



conchided that “the argualily prohibited branch of the preemption doctrine”™ applied.
{85y Tarsing to the seoond prong. the court agreed with the unions that the sirike

ety svas “arguably protected” ander the EERAL (44 atp. 939 iéc,wh on this
anatysds, the bigh court beld that the suparior court lacked prisdiction either w enjoin the
atrike o (o award damages ansng ol of . {4 at po B800 In the courts words

3

“EFraving concloded that the Unions” strike was argeably protected ov probibited soder
FERA and that apphication of the precmption doctme s fally justified under either
vrong, it mllows that the supetor court wonld not bave had jansdiction o enjoin the
3 ("mwf{ Seonitarion
FThe Coenty Sanitafion case, decided in 1985, involved g sirtke by samtalion

workers, who were governed by the MMBAL (Owmsny Sapination, supra, 38 Cal % at
fal 568,} There, a pliwality of the Californta Supreme Court squarely addresspd the
unrzsoived issug of the legalivy of public emploves strnkes. (&0 at pp. 570-374 3 Prior o
this decision, o fong line of vases had deamed such strikes nulaswlol {Iel atp 370, I, 1t}
see Lf atp. 010 [dis. opm. of Lucashy Bejecting that Hoe of authority, the count
conchuded that “the cormmon lase prolubition sgainst all public emplovee strkes 15 0o
fonger supportable” (fd atp. 367 sze & at p. 588

The coury identified and refoted four categories of argumenis offered as

fustificattons for the commeon iaw rule sgaust public employee sivkes. (Cowmsy

e

Snitution, ypra, 38 213 ab pp. 374581 Most relevant bere is the fourth argument,

which posits that “sierruption of government servioes 15 unaoceptable because they are
sasentinl.” {44, at p. 3793 The court guestionsd that notion, obmerving that the law
tdarates sirtkes by private employees mmany of the same areas mowhich government is
engaged, such g5 transportation, health, sducation, and ptilities. “Indecd,” the court said,
“srriben by private workers often pose a miore sonous Hueat to the pulbdic interest than

would many of those which invelve publbic emplovees™ (74 gt p. SROY The court did
R 7 \



find Ypartial roent™ i the argument, though, (Grodin, duthor s Commeniz to Pudilbic

v .

Ereplovee Rar n Californio: The Mevers-Miltos-Brown ot in the Courss {19997
S Hastngs LY P61, 7 8

The court acknowledged Vihat there arg cortatn “vesential” puble servives, the
disruption of which would sertowsly threater the poeblic health or & m {County
Sanitation, supea, 3% Cal 33 gt p. 580 “The Legislaturs bas already prohibited strikes
by frefighters ender any circumstance. B omay conclude that oth wr categories of public
empicyess perinrm such esseniial services that a strike would invariabl ¥ result m
waminen: danger o public health and safery, and must therefore be prohubited.” (74, at
p. 255, o omitted.y “While the Legislature may enact such spectfic restrictions, the
courts must procead on 3 case-lyv-case basis” (g

Az 2 standand 1o guide these determinations, the court stated that “siriles by pablic
employees are not anlasiil at cormrmon law onless or until 4 s dlearly demonsirated that
sich o stnke creates a substantial and waminent threat to the health or safety of the
public” (Uninty Sanfsagion, suprg, 38 Cal3d ar o 586 “This stapdard allows
exespitons o certain essential areas of publio emplovment (e g, the prohibition :,3;;1?;41

v i
3

frefighters amd law enforcemant personnel} and alao reguires the cowrts to deterine on a

case-by~case basiz whether the public interest overrides the basic nght w siribe” (Fdd)
ided by the foregoing prinuiples and authority, we now addeess the specific

contentions raised bere. As the Uity cosrectly observes, thus appeal raises questions of

ALY

faw, which we review de noveo. (See, e.p. Bobbing v, Foorbil] Nissar {1994, 22

Cal Appdth 1769, 17731774 {dismissal for sck of subsect matter juriadiciion])
3L Analysis
To warramt FERB ;vzrzvd;«,um the conduct at iasue mnst imphicats the MMRBA.

{ B f { Ranche, supra, 33 Cal 34 atp 9573 & necessary first step s identifving that

condhit.



A What conduct is af issus heve?

fn determining whether the challenged setiviry implicates the stainle, we disregard
the partios” labels. A party “may nok, iinuz;gi artful pleading, evade PERDB s exclusive
jensdiction” {Ngw Francizeo, supre, 131 Cal Appdthat p. 243 Dejecting the aity?
argimnee that CPERE does not have fnrisdiction because its compiaint only slleges a

siclation of the city charter, nob ... sny nafair practice uoder the MMBATLY “It is the

copduct being regulated, not the formal desoription of governing legal fards, that i3
the proper focus of eoncern.” (Mot Coach Essplovees v, Lackrides (19717403 118,

f}w}f P

274, 292; aceovd, Frexann Unifivd School Diet v, Navignad Eduwostion Assr (19211 125

' ’S&{)}/ S '}::’

269 (Fresnol ) 1o other wards, “what meatters 15 whether the underlying
conduct onowhich the suit i3 based — however described in the complaint — may fall
withiin PERIs exclusive jurisdicrion.” (&7 Rancho, sepra, 33 Ul 3d av p. 954, fu 130
For the same reasons, 8 party’s forur seloction s not determunative. {See San
Fromoisea, mgpa, 13 Cal Appodth at po 944 [rejeciing the oiby’s contenton that FERE
“has go furisdiction over compdainis that are filed i the superior court™]; Pubfic
Emplovment Relaiions Bd v, Modeste City Schools Divn (19823 136 Cal App. 3d 881, 390
{Modestoy [faot that diswict filed "undar practos clatms did sot confer jurdsdicdon upon
PERBTLY Thus, neither the C ity’s selection of the superior court as the forum for is
complatat nor the Lhaon's choive to fde o charge with PERR influences e analysia,
Moreover, Yo mnst ponsirue the activity broadly in order 1o provide *exclusive
jurisdiviion over activities arguably protecied or prohibited. 7 (Colifivnia Teachers

Aasoviation v, L

F5H

fnpston Linior Schoo! fysarint 1990 219 Cal App 3d 1543

Y

¥

5

guoting #f Ranche, supra, 33 Cal 3d at p. 953
Here, the Oity’s vomplaint asserted teo types of conduct that it sosght 1 enjoin,
First, it alieged, Linon members “itend to picket outstde of certain City facilities, the

operation ot which gre onifical to the public health and safety,” with the result that the

pans
{8



delivery of "oritically necessary parts {and} supplies” may be disrupted. Second, the City
assertest, essential praployens Ywill engage In work sloppage” that “will hinder, delay and
frtertere with the City"s efforts 1o provide essential services, the disruption of which
septoualy Gweatens the public health or watety”

For i part, the Union's unfair labor practice charge with PERR aseerted that the

Loty Mherfared with workers” nights 1o participate in strikes by threatening tw i
spplication i an order to provent ity eoplovees that are mevobers of the Union from
engaging 2 stuke.” Based on that conduet, the Union charged the Oty with viclating
beth the MMBA iQ’f, 3502, 35¢ 36? and PERR i”a,szdimm{is {Cal. Code of i\w 5., hit X,
§ A2603)
5 essence, then, the Uity complaing about threatened sirike activity, while the
Ungon coraplans aboud nterference with that setiviry, (CF FF Baacho. supra. 33 Cal 3

at i 954 Moonduct complained of L s, of conrse, the Unions” sirtke”™}
B, Does the challenged combuct implicate the MMBAZ

The MAMBEA “does not directly addvess the guestion of steikes”” (Copary

$

Senitation, suprg, 38 Cal M atp 571 The MMBA thus “seither dentes nor grants loal
employees the nght Lo stnike™ (4 sl p. 5723 "The Legislature L intentionally avoided
the fnclusion of any provision which could be constraed as either 8 blanket yrant or
profubnton of o nght w stnks, thus leaving the issoe shrouded in ambigu_ity," {#d at
p. 5733 Inthe opindon of 2 renowned abor law commsentator: “The MMRA . was
asient on the right to strike, most kely beoanse the Legislature found that e
pobitically wo hot to handle.” {Grodin, duthor’s Comments to Public Eoployes
Burgnining in Colfformia. The Mevers-Miligs-Brown detin the Courts, supra, 59
Hastings L1 at pp. 787-768.) Despite s silence, “the Legislature effectively romoved

many of the aoderprrngs of the common taw per s ban against public omployes

strikes. While the MMBA doos not divently sddress the msus of such strikes, itg



suplivations reganding the traditional common law profubition are significant.” {Cowuy
Sanitation, stp. §576.)

Al {%‘::;piik:ét stafutory guidance voncerning strikes, the question 1 whether the
MBIB A arguably prohibits or arguably protects that conduct. (See B Ranche, supra, 33
Ual 3 at pp. 257, 93% funder EERA, sirike arguably was both prohibied and protested])

<AL

it the act does eithey or both, FERE poovnally has exclusive initial farisdiction. (4 at

I drgmeshiy profibited aorivisy

Here, the Ully condends that the threatened sirike iz Hlegal broause 1 is prohibited
8t conmon Bw, |

Ag ibiegal sirike 1< arguably prohibited as an anfar labor practice under the
MMEBA, fust as if i under the BERAL (Bee Son Dege, suprg, 24 Cal3d atp. 83 As
explained in b Dieper "By engaging in g srtks the {undon] may have cormmdtted ar
teast rery ot the unfalr praciices forbidden an ermployves organization that is recognized 25

exvtusive representative: {13 fathure to negonate o good faith {4 3343.6, subd. (¢}, and
{2} refusal 1o participate in the impasse procadure (§ 3543.6, aubd {d)) (Fid)
suniarly, m &7 Ranche, “the sinike arguably could have mreadved 3 violation of section
35436, subdivisior (b, This seotion makes # urdawlel for s won 1o interfere With,

vaatrate, of coeros employees beocause of their exercise of vights guaranteed them by

TEERAL including thetr rights to refuse o participate in union activity and {0 represent
themselves individually (§ 354337 {7/
Asdditionally, “the stike arguably could bave violated section 35436, subdivision {a).

That section makes it unlewiul for an emploves organization 1o [olause o atterpt 1o
cause a public school eruployer to vielate Section 3534350 Sululivision {dY of the latier
section, i turn, forbsds a public school emaployer from “contributiing ] fivancial or other

support” t a anton.” (& atp. #3505



AS the £ ;tv puzrw (YL, S f‘ia, staiulory 9;0"3»‘&;’% wars al 19sie m those PO

(24

cases. B that observation resta on the “errowcous preavise that PE

BB s Bmited
mvestigating only charges which are defined a3 “uslow il under [the statute]” (fesh v
Washiagton {Laified School Dise {1951y 124 Cal App. 34 43, 48 {disousaing BERALY

I

e Legislature bar further vested PERE with authority © tovestigate other all feped

violattons of the {statute] and 1o make determinstions with respect © such allegad

viehitions.” {(f4d} “The statute 1§ not a3 narrow as the City sugeests” (S Froncisco,

suprg, 151 el Appdth at p 9440

W acknowlee

e ihat the activily at issee nmst be tethered 1o the MMBA. B
this is not a vase, Hke some cited by the Ciry, whers the snderdying conduct unplicates an
entirely different stalnte, such as the Edecanon Code. (See, e, Califormia Teachers

Axsociation v, f;z“w‘;vzg oy Union School Districs, sngere. 219 Cal App. 3 1303 39 Wygeamt v.

P

Vicrow Valley Joim Unicn High School Shse, (19851 168 Cal App 3d 319y “Mandatory
provisions of the Bducation Code are ontide the purview of the board” (Celiformia
Teachers Associgtion v, Livingsion Usipn Scfoed Duvicr, a1 5 13100 “Conversely,

where there i3 any clabmowhioh "arguably” constitutes an unfair Iabor practive, the courts

have deferred to the admmistiative tribunal” {(ddy The issue 13 “whother the genesis of

f/‘

an gryuable uniair abor praciics or was vooted n an arpaable

<7

the disagrooment here was
vielation of the {stattel” (bid)y Here, we conclude, # wes, Despite s label as g
corurnen aw clatm, the underlving activity - an allegedly tlegal sivike — may ron gfond of

the MME AL The “arpuably prolubaed

&

vranch of the preemption doctrine thus is
satisfiod,

2 Argwably protecied gotivity

The “argably protected” prong presents the opposite stde of the coin

As explaised above, the landmark 1985 plursitty decision in Cownty Sanitasion
recognized pubhic employees” geperal nght to strke. (Comngy Sanitation, supra, 38

Cal2d at p. 5673 Bt even before that decision, when the legallyy of public amployee

i8



strikes was st ap open gquestion, the B Raache cowt conchuded that the FERA gl
protect a strtke called o response to an smplover’s undair labor practices. (B Beachn,
supra, 33 Cal3d gt p, 258 Under such ciroumstances, the court held, “the strike may

»

constitnie “arguably projected” aotivity” {#4, at P, 95393

Here, the Unton’s condust 1 arguably protecied becauss public emplovees
covered by the MMBA enjoy 2 genersl right o strike. (Umony Saonitation, supra, 38
Caldd arp. 3673 “The right to form and be vepresentasd by unions 18 2 fundamental right
of Arerican workers that has been extended 1o public eruplovees through constimional
adpedcation as well s by stamute in this case, 8 specifivally mandated by the

e

provisions of the MMBA iteelf” (4 at pp. 5387588, i omuttad) Bat “the o it 1o

sponize means Hitle unless it 1 accorded some degree of protection regarding its
principal alm —— effective collentive bargaining,  For such bargaining 10 be meaningful,
empioyes groups must mamtam the abihity (0 apply prossure or at least thresten s

apphication. A creditable night o strike i one means of doing s0.” (A4 atp. 538 And

regardless of whether the MMBA s the sourse of the geveral right to stribe, the stamss
“imphoations” converving hat vight “are sigrificant” {4 atp. 576 The threatenad

strke getvity thus is argaably proteoted under the MMBAL

o Iy there an exeepticn fo PERB jurisdiction where Pessential® public

emplayess gre fvelved?

Besisting PERE jurisdiction, the Oy argoes that it complaint does nw suplicaie
the MMEBA but is instead promised ca the comwnon law prohibition against sirikes by

safety-zensiiive emplovess.

We disagres. First, as just dusvussed, the iny's complaint does suplicaw the
MMBRA, ance it wvolves ponduct that the statute argoably prohibits or profects,

Mureover, as we now explain, absent an explicit statutory probibition againat strikes by

19



parhicular eraplovess, the guestion of the legality of such sirtkes s entrusted o PER® in

the first instance
i Limdstions on essentind emplovess right o sivike
As disonssed above, the County Sanitaton case rocognires “that t%} ¢ Ay Certain

¥

‘essential’ ;’m’biic services, the disnupton of whivh would sertously threaten the public
Bzalih or safery” {Canaty Saniadoe, s, 38 Ual 3d atp, 35800 In the absence of
fegistative guidance, deasions about the permisaibility of strikes by pubdic smplovees
who perfonm such essential seyvices wust be made “on a case-by-case basis” (4. ot
p. 583
Forum
In 1965, when County Saritarion was decudesd, the conrts were oharged with those

sshividualized decisions. (See County Sanitaiion, supra, 38 Cal3d st p. 320 RBat with
the atatutory changes that became effective m 2001, “what the Logislature did was o
emove from ihe oowts thelr nital jpeisdiction over MMBA unfair practive charges.”
{Unacheils Yalley, supra, 35 Cal Ath st p 10893 As explamed in Coachelfn ¥ Vabley, the
Legislature theveby changed “the forum — vesting an adminisirative sgenoy (the PER) 1133
rather than the courts with mutial arisdiction over MMEBA charges. " (8id) The

cachelfa Valley case nvoived o stange of }i';r;.iitai'iém; issue, but we anderstand that
regnsiative runsformation to have beomder unplications. The Coachella Valley court itaelf

deseribed i a8 2 “Pandamental change” (I atp. 1077

By vest_img the ageney with exchusive iutial junsdiction over the MMBA, we
convinde, the Legislature entrosted PERB with determining the permiasibifity of strikes
by essential publiv emaployees that inplicate the MMBA. Mone of the City s arguments
persuades as w the contrary.
- Policy considlerations

fpertant policy conswderatons wrderpin the prant of exclusive initial jurtsdiction

i PERB. “The decision to give exolusive initial jurisdiction o PERE enables it o

b
fand



“perforny s mandated duty o effeciuate and suplement the purposes snd policies of the
; b &
o

swaute] . T (Umernationa! Federation, supra, 40 CalApp.Sth at 67 F6 {discusaing
, i 5 g

Acknowledging the agency’s junsdiction helps “promote the Legislamre’s

UFpGAS W croating an export aduunstrative body whose yesponsibility it 5 to develor
£ ; b I

- and applv a comprehensive, consiient scheme regnlating public smplover-cmploves
refations.” (Link v datioch Dnfied Kohool Dhss (19833 142 Cal App 3 765, 769;
accord, mternptional Federation, st p. 6773 Deference to the ageney's exclusive mitial
surssdiction serves 1o bl bring expertise and nusformily to the deloate task of
stabilizing labor relations.” {San Déego, supra, 24 Calldd st p. 12.)

In hght of these strong policy implivations, a controversy Yraising primarily legal
claims sdoes net remnve the nocessity for followimg the presontbed adminisirative
semedy.” {nternaiional Federotion, syper, 4 Cal App dthiatp. 6763 Even “allegations
of constitutional viciations do not warrant fudicial interventioy prior 1o a final
determination by PERB. ¢5d atp 677

The same principle applies (o the Oy's invocation of the commuon law, The
Legislature has establishad 2 comprehensive scheme “for the reganlation of public

¥ ;
.{'/kétlie’f‘

empioyment relations wnder the matiad unsdiction of the PERB (Coachell
supra, 35 Caldth at po 1089 The expansive common law exeeption pasitmd hore would
disrupt that scherne, The activity that the City would exempr from ageney furisdiction |
“poos o the essence of labor law-—the réght o strike: the very fabeic of the {statu
eould be destroyed iF snch suits eould be matntained.” (Fresmo, supra, 125 Cal App 3d a
. 20 Tdiscussing the MNERAL)
Expertise
Owr conclusion is further bolstered when PERB s exportise 18 considered. The
sgeney brings Yan mwiormed and coberent basis for stabilizing labor relations conflict and

for equitably and delicmely structuring the balance of power aroong competing forces so



st further the common good™ (Motor Cogch Employess v Lockridgre, suprn, 403 U8,

it p. 286, fo, omited {MURBY, acoord, Madesie, supra, 126 Cal dpp3dat p. §93)

By contrast, the courts are oot well sutted o the task. "A cowrt enjoining 2 strike
on the basis of (1) a rule that public employee strikes are ilegal, and (2} havm resuling
from the withholding of wechers” services cannot with expertise tailor 1is remeds ¥ £

implzment the broader objzotives entrasted to PERB {fan D

e, Uiy, 24 Calldd ag
po 123 That s true even where the court 18 “oompstent, thorough, and informed.”
(Modesio, supra, 136 Cabdpp 3d at p. 893 When it comes to strike-redated disputes,
“the courts are poor forams for the resohution of such wsuen” (Cowony Sanitation, supra,

A8 Calldarp. 613 [dis opn. of Luocas, L]

Wor are we persuaded 1o o different view by the claim that PERIE Jacks expertise

concerning essential muninipal finctions. Aconrding to the City, "PER R s expertise pver

v. Fua s

<x

fabor relations gives it no upper iﬁmwﬁ i determmning whether an cogineer’s absence ia
fikely to create a sewage spill which would threaten the public health and safeny

We guestion the promise undertying the Civy's contention. The ity focuses
sarrowly on job function, which b only one factor in assessing the risk of public harm,
Certatnly, as County Janingion avknowiedges, ™I particular jobs performed by striking
sanitation or other pablic emplovess reguire andgue skills and raindng, 1 s conceivahle
that a public agency might be unable o find adequate veplacements.”” {Uounte Saniration
ab p. 586, fo. 33 B as that case also recognizes, with “sanfiation Sinkes, i i often the
bength of the stoke which will witmately recuive 1ssuance of av injunction.” (id) And
. even with respeot 1o job functions, imilanties fikely exist in the provision of esseutinl
municipal services, parbioudarly w areas subject o stme low, soch as ohild pf«,m,ii Ve

services, {See, e.g, Well & Inst Code, § 300 ef seq.) A least as to those areas, PERR s

les

statewide p@:;f;\;;ée‘zf;ttiw'c Hers an obvinus advaniage.

More fundamenially, w reiterate 2 point made shove, B dogs not “serve public

policy o have mimerous superior cowrts throughout the state intarpreting and



iaplementing statowide labor policy mevitably with conflicting results. One of the basic
purposes for the doctrine of preemption s to bring experise and unifrmity to the task of
stabilizing labor relations” {Modesto, supre, 136 Cal App 3d atp 895 )

5. Bemedien

The City also challenges the adequacy ot the available admunisirative remadics,
saying: "PERE is meapable of providing the kind of inmsediate relief that the Uity
reguires i ths case”

We reject that challonge, As oxplained 1n the Ses D¥szew caze, the issue s whether
PERB can furnish relief equovalent to that availabie o court. {San Dicgo, supra. 24
Calddat o 9 Here, we f;cma:iuené:_\ i cun

First, as a practical matler, "PERB possesses "broad” remedial powers suabling it
1o take action and make determingtions as are necessary 1o effectuate the policies of the
statutes it admpusters.” {(Mlermtional Federgtivn, supra, 40 Cal AppAh at p. 679 As
has been said of 2 weachers” strike, 1t “does nol present fusurmonntable relief problems,
PERB having broad powers, including the right to seek injunziive relief on the reguest of
a party to g complaint” (Fresno, supra, 125 Cal App 3datp. ;?i,} The same can be

said of threatened work stoppages by other essential pubho ewplovess. With respent i
the City's concern for celarity, the fTacts of this case demnnsirate the agency’s ahility to
aot provptly. Here, the Oty was given 7 2 hows’ notics of the possibility of & strike.
Instead of seeking adminstrative rehiel, the City went divectly t© court - three days later
By then, PERR had already filed papers with the comrt, Moving bevond the facts hefine
us, and reviswing the agency’s processes, we find nothme that dictates a differens
34

Ceonclusion, {See Cal Code of Regs., 1t 8, 5(-3246

w
L&

}

K‘n'

»‘orf

2§ 2
Morepver, PERE has the same wterest m poblic safety as the Cliy. in Sen Dievo.

our state’s igh cowrt exphcitly rejrciod the notion that there 15 "a disparity hetwaeen

puiblic and PERB interests” {Sow L¥epo, sigoa, 24 Cal 3 atp. V1) At issue thers was

threatened disrapion of educationad services. As the court observed: “The public



migrest 1 to minindve mtermpiions of eduational services” (Fd) “PERE
responability for administering the Istatute] requires thal it use s power to seek judicis]
sediel i ways that will further the public inforest fn mamtaining the continuity sud qualiny
i ednostional services.” {ffidy The agency has the sane responaibility 1o the pablic
with vespect o municpal services. But i each case, the detenuination of how best to
avoid pubdic harm e lell to the ageney. "PERE may conchude in 2 particular case that a
restraining vrder or mjunetion would not hasten the end of a sivike L and, on the
nirary, would impair the sucoess of the statutorily munsdared negotistions between
winion and emplover”” (M atp. 133 Decisions abost which remedies i 1 pursne hav
been entrusted o the agency”s discretion, which 1510 be exercised in the public fnterest,
ltimately, resciution of the remedies guestion brings us fufl-circle to policy
considersuions agar. "o delurating the arcas of conduct which arg within PERB s
exclusive furisdiction, the courts muost pecessanly be concerned with aveiding conflict
st ondy 10 the substantive ralzs of law to be applied, bot also o remedies and
administration, if state policy s to be uﬁ_iz:,-z'niz_;fser“«;i.” (R fenchio, supra, 33 €813 ut
P 9603 A ot Moannot with expartise tilor s remedy 1o implement the t*m;dc
objectives antrusted 1o PERB. (San Diege, supre, 24 Cal3d atp. 13 The rule
veqaring deforcoce 1o e agency Mmst sland even against the 31‘2&11?1@3.‘3{ that o require
PERE procedures m be commenced and PERB o seek injunctive velief might cause
srreparable injury shoakd FERED deuide agamnst seeking court infunctive relief” (Frosno,
supra, 125 Caldppidarp 2710
8. Local concern doctring
Finally, contrary to the Ulty’s contention in s reply brief, this is not s proper case
for application of the cal concern doctrne,
“Two factors are conaidered relevant o appheation of the local concern exception
for the arguably probubited branel of the presrmption doctrine. First, doss there exst o

“significant state mterest in protzoting the citizen fow the challenged condust” Seeond,

b

N



<

despite the cocurrence of the challznged conduct in the conrse of g lnbor dispote and the

v of filing an unfair iabor charge, . does the exerciss of st mrisdiction over the

pot

-

tort claym entatl Hitle misk of iderforence with the regy

arry jurtsdiction of the

R I

adniisivative ageney . (Oishurg Usified Schaol Digz v Cnlifornie Schood Emplovess

cdsan, {1985 166 Ual App 34 875, S¥E (Flrtsbnorey, guoting Sears, Reebuch & Co v
Carpersrs (IRTRY 436 LR 180, 196

Nezither of these factors applios hore. First, this s not a case i which the intereats
of a particular private citizen are threatened, (U6 Kaplan s Fruir & Prawduce o, fao v
Superior Coure (1979326 Cal3d a0, 71 i;"‘pr{m';zpzien o ":azrgmbija protooted”

s iag s >
JCUVIDY L

acoess” W private propariyl) Second, exvising strike activity from PERB s jursdiction

winald nisk substaptial “interference with the regulatory jorisdiction of the adminiswative
agenoy.” {(Putsiurg, s, 166 CallApp 3d atp. 8833 As explained above, the City’s

complaint in this case “poes to the essence of labwor law” and thes to the very beart of the

agency’s ynsdiction. {Fresno, supra, 123 Cal App3d at p. 2680

Exhaustinn
I Legal Principlas

“In general, a party must exhaust za%mm;stmtgm remedies before resorting to the
vonrts” (Uoacheile Valley, supra, 35 Caldth at p 1030 But that general rule “is
subfect to groopiions,” (Fdy Farlity s one sxceptions. (44 ol pp. TORGL1081 Y Another
exceplion, which the City vokes here, applies Ywhen a party claims that “the agency
iacks awhority, statutory or otherwise, o resolve the underlving dispule between the

*y

parties.” " 4 a pp HIR L1082
Az the Caltforna Supreme Cournt rovently explained inthe Coachella Faliev case
“In deoiding whether to entevtam a claim that an agency lacks jurisdiction before the

25w

agency proveedings have run their course, a court considers three factors: the mpry or



burden that exhaustion will impose, the sirength of the legal argument that the sgenoy
facks jurisdionion, and the extent to whick admumistrative expertise may aid in resolvins

the mrisdichional issue.” {Cogriwdlia FVafley, supro 35 Oaldthatp, 1082,
i1 Analysis

Applving the three Coachelln Vafley factors to this case, we And no hasis for

excusing exhaustion here.
A Injury

The Cay :;z,z;gz.lf:i‘s that requiring exhaustion would impose substan tial public injury,
i support of that argnment, the Tty oiles Department of Personast Adesiiziration v,
Supwripr Courr (19923 5 Cal App.sth 135 The £0y7s reliance on that oase i3 nrisplaced.

When Depariment of Personpel Administration was decided, “California faced an
naprecedenied budpetary orisis at the ouiset of fiscal vear 19911982 with exponditures
projectsd o excsed revenuss by move than $14 billion.” {Deparmment o Persanns!
Adminisration v, Superior Coury, sypra, 5 Cal dppdih st po 183 Against tha
backdrop, “negotiations continuad for new collective bargaiung agreoments betwesn
petitioner Department of Persoanel Admimistration {BPAY and various unions
representing stale employess.” (f6idy When an impasse was reached, two unions (later
1oined by others) petinoned for a writ of mandate prohibiting DPA from uniiatemii ¥
redocing members’ wages or modifving their health care b pueiite. (4 atp 1ty Siding
with the amons, ifm tral vourt wseed 2wt of mandate, (M4 at p. 165 Dipa sought
extraordinary rehief from the Cowrtof Appeal. (fhid} As thal cowt eaplained, two
“wnterrelated” cxcepions apphiedy futility and rreparabe harme {4 atp. 1711 The
cours tus excnsed exbaustion “because of the potential for troparable injery and becanse
fling with FERE would have been futide under the circumstances.” (84 atp. 1663 Asto

the first point, the count observed: “The srreparable mjury exception has been rarely

applied” {4 at p 1703 But the court nevertheless felt compalled 10 apply the exception

1

26



there: “Becase of the voprevedented pature of the 8acad orisis faced by the state, the

v

shution of these fssnes prioy o the emd of the vear, anud the great

grgent nred [OF 7o)

potential for sreparable barm m e e of moreased lavells of state emplovess, we
hebigve the falnre of the uptons to exbaust thelr administrative romedy by Bhag an unfair
proctive charge with PERE shouwid be excused”™ {44 at p. 171} The court continued:
“Exbausion should b exonsed for anotber, interrelated megson” -~ fatiliny. (hidy PERR
had explicitly dispvowed junsdiction over the dispute. {(Jd at po 1683 Resort 1o the
agency thus would bave been fulide. {4} And “the process of seeking a writ 1o compel
PERE t assumne jurisdicrion would have greatly increased the time required to resolve
this dispute, thus aggravating the potentialeveparable wjury” (fd atpl 172, fn, 20
This case s distinguishable Som Depariment of Personnsl Administration on bk
grounds cied in that case, futility and feparable harm, First, PERE has not disavowed
jurisdiction: w the contrary, i has vigoroualy clatmed 1. {(Of ;?afpe‘zrzm ent af Fersonnel
Administration v, Superior Cowrt, supra, 5 Cal Appdth atp. 168} Second, thiz case does
not present an “onprecedented” crias or other unique Cimumstances. (1 i atp. 171
A strtke by pubdic amplovess 18 threatened, albeit vue that carnies the visk of public hanm,
Moresover, as discussed above, the avatlable administraiive remedies are zipial 10
the task at hand, given PERE s “twoad powers, including the right 1o seek mnctive
reliot on the request of & party to g cotoplaint.” {Fregao, supra, 125 Cal App 34 at
g 274 sew Department of Persennel diminisranon v, Superior Conrt. supra, S
Calappdth ar po 171 {recopmuing “the possilality that PERB coudd bave ordesed the

same velie? as that provided by respondent superior coun™ L)



B, Strength of Jurisdiction drgrment

The seoond factor m the analysss s “the stropgrh of the leeal arguament that the
agency lacks mnsdiction. 7 {Coegchella Valley, supro, 33 Caldth at pl 1082 3 Tha
factor alse welghs against 2xousing sxhaustion,

For all the reasons disousaed above, the Cly’s jurisdictional srpuoment s wealk
As the Sen Oiege cowt remarked, PERECS Texclosive inttial purisdiction” 13 Yamph
wnphied by the comprebenstveness of the [statutory] schome™ - thore, the EERA. (San

.

Eego, supei, 24 Lall

N

sdarp. 123 Purthermore, the Legislature tncloded an expres
statutory declaration to that effect in the EERA. (Sse dhid, citing 5 35413 Eftbctive in
July 2001, it did the same thing i the MMBA, That provision reads: “The initial
determination as 1o whether the charge of unfalr practice ix fustified and, iF so, the
appropriste rereedy vecessary 1o effectuate the porposes of this chapter, shall be a matter

o

within the exclusive junsdiction of the board.” (4 3309, subd. (b} Taken mgether, this

statute gnd the California Supreme Court’s inisrp c‘;,t on of 2 cognate provision compel

Py

the conclusion that PERHE bas exclustve initiad puisdiction over this dispae.
. Experfise

Iy deciding whether exhaustion should be exousad, the third and final factor i “the

5.

gxtent 1o which sdministrative experiise may aid in resolving the fursdictional ixsu

{Unachells Valley, supra. 35 Caldth atp FOR2) As explained sbove, PERB 1

“popipped or informed by eapetiznce 1 deal with o speciatized feld of knowledge,”

public employment labor relations, {Universal Camera Corp. v Labor 8d., smpra, 346

LLS et p. 488, accord, Bumming Teachess dsxa v, Public Esplovment Relpsions Bd.

supra. 44 Cal 3d at p. 8041 “One of PERR s primary fonctinns 18 0 lnvestigate gmd

We use the word Sweak™ not beeatse we fiud the Ciy’s angament meritless bug
as o torm of art, because "sirength of the legal argument that t%xe agensy facks
junsdicnion™ is the legal cnterion. (Coachelln Iz.:r'c sipr, 3% Lal Ath p. 1082)



adpudicars charges of unfaw labor practiees”” {San Franciseo, supra, V51 Cal App dth at

p. 943 Bisos the purmdictional issue bere trans s part on whether the wnderlving
conduct constitutes an anta lsbor practice (and thus 15 arguably prohibised by the
MBBAL, the ageoy’s expertise o this area vaay 2o a long way in helping o resolve the

dspuled guestion of junsdicton

In surn, we sonchude, this case presents no basis for exonsing exhanstion. Oy
conclusion does not mean that parties subjent & PERB s sxolusive nitial inrisdiction are
foreclosed from seelung a judicial determmation excusing administrative exhanstion
where the particular clroummsiances warrant i1, Whether such circumstances 2xist may
przaent a case-specific factual qv-.fzz@t'imz, {Econmnic Empowerment Fouwsdation v.
{maokenbusi {13973 5T Cal App 4th 677, 692 [futility exception to exhaustion
redquirement “imay be an tssue of Rt in sovae cases”1) Here, wo decids ouly that the

record before ns does not warrant such relie

SUMMARY OF CONOLUSI(HSE

{ Moptness Although tdus conlroversy is chnically moot, we nevertheless
exsroing our inherent power (o address the issues presented, which are important and of
CORURILNG nireal.

i Jurisdiction: The Public BEmploviment Belations Board has exslusive indlial
surisdiction to determine whather partioudar public cmplovess covered by the MMEA
have the right to strike i cases that implicare the MMBA. Two eritical eloments
cotabine to compel that conclusion: the amendment of the MMBA, effoctive in 2001,
and prior California Supreme Court procedent. With the statutory amendment, the
MMBA was brought onder the same junsdictional umbrella as other public emplovment
*ai;tw suchy as the BERAC In prior cases. the Ualifornia Supremse Court bas alrzady
ruled — twice - that the BEERA transfurs exclusive ity furisdiction from the courts to

PERB when the public emplover was seeking releef frovg a unton’s sirke activity, {San



fHego, supra, 24 Cel 34 1 B Rancho, supra, 33 Tal 3d 946 That procodent pow
apprhies with equal fores 0 the MMBA L The auperior court™s jurisdiction thus is
precmypded in favor of PERB

. Exhasgstien: Applying the three relovant factors o the case presented here,

we find no basis for excusing exhanstion. Fivst, the City will not suffer irveparabie harm,

£ 85

LN

as the adramsirative remedies are sdequate. Next, its srgaments concerning jurisdivtion
are weak. Ard finally, the agency’s expertice bs relevant in reselving the dispured
guestion of jurisdiction,

BISPORBITION

The judgment of disnmiasal 1 athroed

sMoeadams, 1

Bamatire-Manoakian, Acting P.L

Dutty, J.

[P
&



Tral Court:
Trial Judes:

Attorpey for Appeilant

Antorney tor Respondents:

Antormey for Amicus curiae,
Cahifornis State
and League of Californin Citles:

Attorney Dy Amious Cunae,
{aliforma State Couneil of Service
Emplovers

Attorney 1o
Public Eowpl

i Asmious our g,
oyment Relations Board:

Atirney B AcRs cunac,
Counly of hanta Clara:

Asaocianon of Counties

manta Clara L
Supmrior Congt

Ko VDG T07
Honorablz Kevin Murphy

ffee of the (ity Attomesys

Rachard Dovle, ¢ Y Attorniey

(eorge %mm Azsistant City Allorney
Rohert Fabela, Sentor *}wut ity Atinmey
Suzanne E.iﬁ.?d)l{hy, Deputy Uiy Attornes

Leonard Carder
Arthar A, Kramye

Wenberg, Roger & Rosenfeld
Antomie Ruz

Fewter B Henning

Adtabnader,
Demain
Jonathen Welssglass
Linda Lye

Berzon, Nosshawn, Robin &

Robert Thompson, General Counsel
Robin Wealey
Tammmy Samsel

Office of the County Counsel

Anp Miller Ravel, County Counsel

Nancy 3. Clark, Assistant Uounty Counset
Lori . Pegg, Lead Deputy County Counsel

&

LX)



PROGY OF SERVICE

CARE NAME: ity of Ban Jose v, Dperating Eaginesrs Local Unien No,

COURT OF APPEALS CASE WO HO2D272
{supertor Ceurt Nt 1060V 0064707

{, the undersigned deslare a3 follows:

Lam g cttiven of the United States, over 18 vears of age, eniploved in
Santa Clara County, and not a party to the within action. My business
adidress 15 200 Fast Santa Clara Street, :»n}ﬁw California NETE31903,
and 15 located in the county whers the service desoribed below ocourred.

Cin April 14, 2008, T caused 1o be served the withing
PETITION FOR REVIEW
by OVERNIGHT DELIVERY, wi ti; g oopy of i decloration, by

depnsiting them mio a spated envelope: ;m} ape, with delivery fees
fully prepaidipravided for, and

causing  the envelope/package fo be deposited for
cotlection A

cagsing e envelope/package to be deliversd o an
authornized  counter  or  driver  to receive  the
envelope/package

desigratod b the express servioe carner for next day dedivery,

[ turther declare that § any readsly familiar with the business’ practice
for collection and processing vi correspondence for overnight
sdelivery by an express conrier service. Buch correspondence would
be deposited with the express se v e it delrvered o the aul humze o
express service counter/driver to recelve an envelope/package for the
eapress service that same day i the urd;mu” courze of business,

by MATL, with a wj{ vy of this declarstion, by depositing them iivlo a
\e saled env elope, wit f,wx{ e fully prcg&i,:ﬁv dnd caus ing the envelape
i be deposited for collection and mailing on the date indicated above.

{ further declare that L aw readily farmiliar with the business’ practice
for collection and ;mmm; g ol i;aam,\'éoﬁsi p3ce for "m*i;rw withs the
United  Biates }’mi - Hervice,  Said SOTIEH wndencs vm whd be
deposited with the United Sintes Postal Bervice that same d ay in the
prdinary conrse of bosiness.

SEE ATTACHED SERVICE LISY

1 dechare under penalty of pegury ander the laws of the Sigle of

{attformia thet the foregoing & trne and vorrect. Erecuted on April 14,

2008, af Sap Jose, Califorma,
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Cine (1Y Copy via LS, Mail to:
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Mixth ‘%pg‘aéi-’*te f}z_strzcz

333 West Samts Clara Soreet, Suite 1060

San Jose, Califoryia 95113

One (1) Uony via LLS, Mall to¢
Honorabile Bevin Murphy
Superior Court of Uslifornia
County of Santa Clar

191 North First Sirest

Sant Jose, Califormia 95113

ae (13 opy vig LK, Mail tor
Arthur Akiba Krantz, Esq.
Leonard Carder LLP

§330 Broadway, Sutte 1450
Oakland, Uabifomia 94612

Telephone Noo {5143 27 2-03164
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