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INTRODUCTION

Pursuant to California Rules of Court, rule 8.520, subdivision
(d), Plaintiffs-Appellants California Farm Bureau Federation et al.
(“Farm Bureau”) respectfully file this supplemental brief to acidress
this Court’s recent decision in Silicon Valley Taxpayers Assocfation,
Inc. v. Santa Clara County Open Space Authority (July 14, 2008,
S136468)  Cal.4th  [2008 WL 2717789] (“Silicon Valley”).

In Silicon Valley, this Court examined the legal standards appli-
cable to a challenge brought under Proposition 218—issues that are

directly “analogous” to those raised by the parties here under Proposi-

‘tion 13. (Silicon Valley, supra, __ Cal.4th __ [2008 WL 2717789, at

*5].) Accordingly, Silicon Valley addresses two of the key issues pre-
sented in this case: (1) the standard of review for constitutional chal-
lenges, under both Propositions 13 and 218, to an agency’s quasi-
legislative acts, and (2) the impact of the “proportionality” require-
ment of Propositions 13 and 218 on attempts to “reverse-engineer” the
amount of fees by working backwards from an agency’s entire annual
budget, without any consideration of the specific benefits received or

burdens imposed by the fee payors.
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DISCUSSION
1. Standard of Review.

Respondents have invoked the doctrine of separation of powers
to argue that, in reviewing the constitutionality of the SWRCB’s
emergency regulations under Proposition 13, this Court must apply a
“highly deferential standard.” (Respondent’s Br., p.29.) Silicon Val-
ley expressly rejected this argument in the analogous context of
Proposition 218. (See Silicon Valley, supra, _ Cal.4th _ [2008 WL
2717789, at *9] [“These substantive requirements [of Proposition
218] are contained in constitutional provisions of dignity at least equal
to the constitutional separation of powers provision.”].) In short, there
no longer can be any dispute that “a more rigorous standard of review
is warranted” under both Propositions 13 and 218—*“courts should
exercise their independent judgment” to review the decisions of a
State or local agency “acting in a legislative capacity” because the
agency “has no authority to exercise its discretion in a way that vio-
lates constitutional provisions or undermines their effect.” (Id. at *9-
*11; see also Apt. Ass’n of L.A. County v. City of L.A. (2001) 24
Cal.4th 830, 837 [constitutionality under Proposition 218 is “a ques-

tion of law for the appellate courts to decide on independent review of



the facts™]; Sinclair Paint Co. v. State Bd. of Equalization (1997) 15
Cal.4th 866, 874 [same standard under Proposition 13].)

2.  Proportionality.

Like Proposition 218, Proposition 13 imposes a strict “propor-
tionality” requirement on forced government exactions. (Compare
Cal. Const., art. XIIl D, § 4, subd. (a) [under Proposition 218: “No
assessment shall be imposed on any parcel which exceeds the reason-
able cost of the proportional special benefit conferred on that par-
cel”], italics added, with Sinclair Paint, supra, 15 Cal.4th at p.877
[under Proposition 13: Valid regulatory fees must not “exceed the
reasonable cost of providing services necessary to the activity for
which the fee is charged and [must not be] levied for unrelated reve-
nue purposes.”], italics added.)

As the Farm Bureau has argued, Water Code section 1525 nec-
essarily fails any “proportionality” test because the Legislature left the
SWRCB with “the impossible task of attempting to legally impose all
of the costs of the [water rights program] on one class of water right
holders, while other classes of water right holders and the general
public would get a free ride.” (Farm Bureau Op. Br., p.14.) The

SWRCB itself has acknowledged this inequity. (See, e.g., id. at



pp-12-13.) Yet given its statutory mandate, the SWRCB simply took
the entire proposed annual budget of its water rights program and
“‘reverse-enginéer[ed]’ the ‘fees’ rather than setting them according
to any analysis of the actual costs of the benefits received, or burdens
imposed, by those water right holders.” (/d. at p.15.) As a result, an-
nual fee payors now subsidize the beneﬁts received and burdens cre-
ated by the federal government, other water right holders who are ex-
empt from paying fees, the general public, users of “one-time” ser-
vices, and even other annual fee payors. (See id. at pp.16-23.)

In Silicon Valley, this Court unanimously rejected the same
flawed “reverse-engineering” methodology that Respondents have
employed here. The Santa Clara County Open Space Authority
(“OSA”) imposed a $20 per year “assessment” on 314,000 single-
family homes to subsidize the cost of acquiring and maintaining open
space lands. (Silicon Valley, supra, @ Cal.4th __ [2008 WL
2717789, at *2-*3].) The assessment was unconstitutional under
Proposition 218 because the OSA had “fail[ed] to directly connect any
proportionate costs of and benefits received from the [assessment] to
the specific assessed properties.” (Id. at *17.) In striking down the

(143

assessment, this Court noted that “‘an assessment calculation that
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works backward by starting with an amount taxpayers are likely to
pay, and then determines an annual spending budget based thereon, .
does not comply with the law governing assessments, either before or
after Proposition 218.”” (Ibid., italics added.)

Moreover, this Court stressed that an “assessment” or “fee”—
unlike a “tax”—must be designed to pay the costs of the benefits re-
ceived or burdens created by the fee payor, “and not to fund an
agency’s ongoing budget.” (Silicon Valley, supra, __ Cal.4th
[2008 WL 2717789, at *16]; see also Pennell v. City of San Jose
(1986) 42 Cal.3d 365, 375 [under Proposition 13, “fees,” as opposed
to “taxes,” “do not exceed the reasonable cost of providing services
necessary to the activity for which the fee is charged and . . . are not
levied for unrelated revenue purposes”].) Thus, in Silicon Valley, the
assessment was unconstitutional “largely because the special assess-
ment is based on [the annual budget for the program] rather than on a
calculation or estimation of the cost of the particular public improve-
ment to be financed by the assessment.” (Silicon Valley, supra,
Cal.4th  [2008 WL 2717789, at *16].)

CONCLUSION

The Farm Bureau requests that Water Code section 1525 be de-



clared unconstitutional on its face and as applied, and that the BOE be
ordered to issue refunds to all Farm Bureau members who paid the il-

legal “fees.”
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