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ISSUES PRESE

The wage crders promashpated by Califorsin’s Dndusinial Welfare
Comrmesion (IWCO provide two alfernative definitions of the torm

“amplover” Under the wage orders, an emplover i any person who “divesily

o~

ot iebirectly” eirfer {1} "employe {[further defined as “auffer

H 4 o1 permitfs]
e owork] . any persen” or {2} "oxeveises contiod aver the wages, hours or
working conditions of any person.” This case direetly rakses application of
Both defiuitions of Yemplover™, as well us o thind fssue whtich is contractaal,
fa. Does “suffor o pormst toowork” setads the TW7s origina! Intend
by encompass work that the owner reasonably knows 15 being performed for

s peneftl - moluding work by persons engg

<

sesd by independent condractors -
or shwuhd e feom be goversad by the more vestietive snsdti-frotor balansing

fest oratted 37 years aftor the IWO s promuigation in 2 1947 UK Buprome

Court deaision (Rutherford Food Corp. v, MoConb, 331 808 720

R

wterpreting the same words fncorporated in the foders! Pair Labor Standards
Aoy of 18389

P As a;:ﬂpiéfzs;i s thin case, that esue is whether strawberry

sudtivate and barvest plats in the broker/deslors fiedds for exctosive delivery

i the broker/dealers, and ol fmes were avare that e contract “grower's”

erpsioyens were working in the brokevdealers” fields, “sufferied] or

pertritted those emplovees] to work”, within the meaning of the wage crders

and arz hable for thelr unpaid wages.

‘Resolution of bot v order issues is senfingont on s Courds
determination m Reyaclds v Besserr, Mo, 8113823, rev. grasted July 23,
2003, that the wage order provisions define the scope of emplover Hubility in
private actions brought o enforce the wage-snd-hour provisions ;,)f the Labor
Cuode. The parties and court below pasumesdt that definition of Rability,



Ju. What s the meaning of Texercisos control over wages, Bours o

worhing uonditions,” the alismative wage-order definition of “eoployer™?
Zb. As apphiod o this case, the issue is whether strawberry

brokerdealors, who unilsterally decided 1o rebborse thomselves for their

wpepsimserd i the strawherry orop rather than distribnge 1o the contract

“grower” the latier’s share of market proveeds, knowing that the coniract

growey woudd e unable to pay fus workers, “divetly o mdiveatly

v

exercise]d] contred over wages, hours, or working conditions™ of the contrant
“grower's” workers, within the mesning of the wage ordors,

Hrasting alifornia cases hold that emplovess are the Intended
benedictaries of remedial statutes setting wags lovels and thus are thisd-party
benpticiarios of voniracts betweey thelr emplover and a contracting principal
to follow these faws. and sy msdntain g private action against thele omplover
to entorns such agreemeuis,

As gpphivid 1o this case, the issue is whether workers have thivd-party
benphiotary standing to enfores sach an sgreemend against thelr employer's
prnoipal, where they can grove that the principel’s fatlure 1o pay contractugl
proceeds o their soplover directly cansed thetr eraplover’s fathure 1o

comply with mintonsn-wage ';‘es:‘;je.zé’f:e:mé:m'.s;‘?

This case invoelves fundamental ssues that arise b o BuniHar context
e this Cowrt has grappled with i mony cases - bow to protect the vights of
Califorma’s wost valnerable workers, the farm workers who cultivate and

vt cur cops. This Court hos ropestedly tmervened for that purpose,

(e, e, Moo v, Roval Pacling (20001 22 Cal 4th 875 5.0, Borello &

sons. duc v, Bept of Iudusioial Bolations (1989 4% Cal 3¢ 3410

i



Pebitioners are {alifornis S workers. Tn 2008, they and 180 other
seascnal Tarmworkers were hived by an individanl, one bidro Munoz, 1o weed
and harvest strawberries that Munoz cultivated under various eonmtotual
arvangeomends with respondents. As 18 trae for fens — i not imdreds — of
thousands of Californin’s farmenrhers, thw workers” tmmedinte suplover,
L., Munog, dis not own, contrel o7 rearket the crop upon which his workers
wore faboring. Bespondenis held the land, determined what crops to raise
upon i, naderwrole production costs, reuquited exclusive defivery of the

rawbiry barvest o theen, and controlled ol aspects of the harvesting and
marketing.  Like viruslly sl such srrangements, the agreements betwesn
Mmooz aod respondents rseted that Munos was an independdent contractor,

Rlunes” principal investment in the enlorprise was o be the cost of
fabior e suppliod through petitioners and the nther workers, Munoe return
was a share in the market procesds which however became subiect to

respondents” unifaterally determining how mach Munoz wonld roosive and
when, {odeed, Respondent AP withheld vot only every cont of Musos
stiare of the market proceeds for the season in onder 10 recover its cwn
proviustion vosts, but Rusther withheld the greater part-and delaved the

rest-of contraciugl advances miended o mest harvest labor costs - all
despite Munnz” repented complaings that APEY s conduct provented hive from
paviy his workers swwhe were harvesting AP s orop

Peliioners sued Munoz ansd respondents for thetr unpaid wages,

alfegag that all were emplovers under the W wags order governing
agricuitural workers (Ordue 14, 8 Cal Dodde Rops., § 111407 and thus amder
the Labor Code, Petitionzrs further susd sz::%;mxﬁmt APICH m contract,
atleging that the ’v‘%-“{';?é(m‘S.% were thurd-party beneficiaries under s contraciugl

provision by which Musor spreed w0 comply with all California stanstory

Lo



wage regquirements and that APIYS breach of the contract had dirootly causpid
Munoe insbility 1o comply with this provision, Mimos defaulted and
deciared barkruptey. Respondents denied all Hability, and the court of appent
sntered sermmry judgment by thelr faver on all cladms sxcept for one
myvolving an oral confract muds 0 cortain warkers by COMBE and RUIZ
Ths case presents the ideal opportunity to decide whether o legal
sotution for us all-oo-typical ragedy is provided in the wage orders
provastgated by California’s Industrial Welfare Corrdssion {FW0)
Boginning with Chder No, 1 in 1916, the IW s continuensly defined
Cernployer” as - and thus tmposed Hability for wages on — anvone who
“autterfs] or permita] any porson toowork”. As this Court recognized in

Montbion v, Roval Pecking Co., supra, 22 Caldth, ot 385, g wage crdey

definttion of "zmployer” has nover boen tiewpreted by any California court,
Petitioners” prtonsive research of TWE arcliives and historie other

sourees-provided i the record below ~demonstmtos without contradiction
ihat the Uommmisaion clearly understood — and intended - that these words
reguiate work which the owner resscaably buows is belng periormed for his
benetit, e, that the owner beoome the guasmanier of lubor conditions within
hus business i he knows the work is belng performed for his benefit,

spuatly cloar was the Commission’s understanding snd intent that “sulfer or
perrt o work” regidatr te sployees of independent contractors and
defeat contractnal relationships that stiempied to privately define the

soaployer relationship”

“The purposeful inclusion of mdepesdent contractors within the swesn
of the “sufter or perrat” tost st the cpposite of thedr ox aqaress exchusion
>z'm‘§s=>‘;"§m% orkers Compensation Act, (8.4
Cab 3d, al 3545

WBoreiln & Sous, supro, 48

i



Iis eardy 1947, the IWC undertook two simultaneons steps o expand
this “emplover” definition o is corrent form, First, the TWO added an
alterpativr definition providing that any porson wWho “sxercises comirol aver
the wages, bours or working conditions of any person” is an emplayer.
sevond, the FW further broadened both definitions by pranviadinng that an
sraployer i “any person . whe divently or dudivectly, oy Sieonsgh an agpent
o ey ofher person 7 ooty either predicate ant, L., vither “seffers or

porrats to work” o “exercises eontrol” {Sve, generafle, Indusirial Wells

Commnission Wage Osders Grereafor, “Orders”™) a1 paragraph 2, sabdivisions

Jreves

D3, {5, v, Wage Dreder 14 - Agnioudnural Occupaticns, % Cal Code 1 Reyps.,
Section 1114020071
Subseguent to the IWCs 1947 actions to expand the definition of

“eeaployer,” the ULR, Suprems Cewt in Rutharford Food Corn v, Mol omb

LIR47) 231 LLS. 772 addressed the “emplovee” definiton of the fodera] Fair
Labor Bavdards Act {FLEA 1938, That eaiplovee definition { 29 1 8.0
203 fed 1 (g moorpovated the same “suffer ar permt o work” ,%azzgzmga:
forand 1 Dalifornia’s “smplover” definition and in the lews of gome 30
additional staies. Although scknowledzing that the FLEA anguage had beo
borrowed from the states” earlier remedial amplovment lews, the federal
suprene Uomt igncored the stale courls” virually unbroken expansive
appitcation of e plase and instead applied s molt-factor balancing test
winteh it borrowed From 168 recont mterpretations of Ywo other federal
stadirtos, the Mationsd Labor Belabions Aot and the Social Necurity Aok, and

whioh i termed “econorme mabity”  (Rutherford, supre, 331 U8, at 1479

.......... LAPX
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FATTY. Federsl decisions have coptinued o use this mult-factor balancing
fest i applving FLEA s “xuffer or pormt to work™ definilia”
The court of sppeat concluded that thus FLO Axbased Rederal malte-
factor balanomy wst orafled 3 vears aber Califorda’s Ysuffor or ponmit 1o
wirk” emyplover definithon sevenbeless controdled. The cowrd’s cursory
anstysis rebied solely on detisions i two states that first adepted “suffor o
permt” provisions wy their respentive wage-and-hour laws yoars affer

Batherfond and, that either Batally or 1 logslative history, had specifically

wworporated the foderal test (Ship Opimion, po %) Laborers” Intern, Union of

Maorth Ameniea v, Sase Panms (800 19973 127 KU App, 312, 314 Guaca v,

Armorican Fuarptiurg O, (N Mex, 1984 101 WML 7RE, 788 The court

ignored the mynerous dectaions of oty sister slates tha hoed apphed their
rpspeotive pro-FLSA Psuller or pemnt” provisions-contennstaries of
Califormie scomustont with onginal intent that the entrepreneur who wag
reasonably gwars of work bany dong for his bonefit was Hable under “aulfer
oy perwit. Thess aister-sale decisions ocenrred prior o gl
sontemporaneons with the TW s onginal Order, as well ns during the

sybmequent decades 1y which the

it romsued and expanded wage orders © cover the s'}‘ve'fw%';.a'i;fzzizz;;j{ rasjority of
Calitornia soploviment. The court alse igaored the revord of hwwdreds of
pages of WO records wohuding sardy Ordors, carly roponts jo the loglslature
ard Cormmrission minuies,

The court below aloo wok an wlentical approach w the wage arder

alternative “exercises coplrol” delinttion, notwithstanding that this language

2 N o

However, foderal decisions have simsdiancousty srafted o non-
balancing single- isaﬂa;{ teat to apply PLEA S enployer defimtion (29 1180,
§ 2034dy whicl the courts equally charsotonye ag "econoue realiny™. {Yes,

2.g., Babiny, Tovmeny, oo, etal (S DUNY 1993 797 FSupn, 247




i found nowhere in the FLSA and that the TW bad also prommlgated this

not ke ther “employvers” under tils provision, the court of appead relied

aposs o single 19% decision by the Undlesd Stees Uourt of Appest for the

Bleventh Urrondt and found conclusive the facts that respondants did not
“wontrol menther of workers, the Bising or firing of spevific mdividucis, or

the sfention of orewy”. {Slip Opinies, p. 7 Alnebln v, Long & Soott Faoe

(U5 Cir, 19943 20 F 33 434, 440-94 1) The cowrt’s reliance an Al

was reoarkably misplaced saamuach a3 {11 he above-desoribed Alnable
factors yehed apon by the couwrt of appeal slearty do not include 8t least two
nor arguably any of the three altersative Biotors appesning i the plain
tanguags of the wage ordey (Uoontrol over wages, howos of working
conditions”y, {2} the Almubls analysis was predicated upon the madti-facinr
batanving test developed under “soffer or parmit™-thus the cowrt essentially
eedegated “oxercmes control” o xa;fp’% usape-a disfavored approach; and (3) as

N4

@ sradti-facior,

¢ abrvady bad been discredited 4 the
foderal courls, being ﬂmwéi» ally refected by the Ninth Clrenit {Lomes-Lopy

v, bday (1997 111 F A3 637, 6417 arsd not follnwed in i3 own Clreuit,

(Antenory, 135S Farms (117 Cir 19U BR P 3 223 wherein the courd
reversed surnrnary judgiment o favor of defendants that bad been baged on the
recenthy-mened Admeble deciion)

The court’s resclution of both definmions ignored this Court’s
freguent mstructions St {1 the cardinal rule of construetion where
regutatory funguage 1 subpat o sore ey one reasonable Buerpretation, is

o asceriam the mtest of the promulgating bedy (e, Poople v, Pleters

.m,\

Rty 572 Callld 8R4, ¥9%, {2 when a promulgating body wses language o

terms that bad il the tre g well-known mesndng st comman law or the law of



this country, the words are presamed to buve been used in that sense, {Poonie

%

Y. /

4 LIUR0) 42 Cal3d 891y, (3} ihe emplovment relationship under
alifornis vomedial logistation should be comstrued with “partiontar
reference o the “histery and fandamental parposes of the statute™ (5.0,

Borelle & Bows, ine. v, Dept of Industrial Belations, swpve, 48 Cal 34 241

and {4} absert convincing evidence of the IW0s tatent 1o sdopt 2 foderal

standand, fodeval law shoobd st be ivported i the TWO s onders. {Moriition

v. Royal Pecking Uo., mpen, 22 Calldth a3 582

Finally, prttoners assert that they have stnding as thivd-parry
beneficiaries to assert a olalm v contract sgalnst respondent AP0 whose
coptract with their emplover Isdee Munos incladed 2 wrovision reguring
Munoe o cotply with misdmum-wage and other statutory emploviment
standbards, California taw has established that emplovees are the intended
buneticiarios of remedial statwes setting wage lovels and thus ar thivd-party
pepotictanies of contracts hetwoen thadr emplover and a contracting princiym!
o fnllow these laws, amd muy maintain private sctions against their exnpdover

w enforee the agreemsants. {The Unicn v, 0 & O Pire apruskiers (2002 107

sohpp dth 705 Tippet v, Teaieh (19953 27 Cal App 4th 1517)% Here,

petitionens presented evidenos {opposing surmary Judgment) that APIO s
breach provimately caused thelr employer 1o defadt. The couwrt of appeat
ignored this theory of the pleadings and soncladed merely that v “reasonuble
mirence” was that AP widended theough the compliance provision to
proteet isell from Hgattion (8ip Opin, po 1), slthough that assurnpiion is
meonsisiont with other evidence i the face of e contrant such as AFHDY s
srstual provise B indemsity and bold Muose harmless from Hability i the

svent of suit agaimst kim for abor vindations.
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Califormin’s Labor Code, whish ostabdishes emplovess’ rights to
mindrnn and overtime wages, 1 various related payroll vighes such as the
freguency and tming of wage povments and reguirement oy sccompanying
writien wage slatsnents, and o penaliies sgoist emplovers who &l i
comply with these provisions {Labor Code, Ddv, 2, 5§ 200-2045 2) has nover
defirmd who is an sraployer lsble for compliance with these provisions,

Smee 1913, Californs hes ernpowered the Industrisl Welfare
Commission (WO o foromdate repulations {hoown as wage ovders
goversing oo wage, overtime amd other wage-ambbour-relatod issues

such as employer Bability o provide tools and squipment. (Labor Code, 39

3

170, TI0E Siate 1913, Chpte 324 Maorillion, suprg, 23 Caldth 875,

‘.x 2

%13

o

Beginning with Ondor No. 1 i 1916 and continuin st the preseat, the PWE
H .

s do e wags orders hnposed ¢ ,mg.;é over Bability upon porsens who “saffer

Reval Facking On, {.i-iiﬁi%é}i}'} 22 Caldth 373, oo Californis voat bus directly

addressed or wnwrpreded the wage ovders” "anfler or pervt 1o work”
defiation, Cha Febwaary B, 1947, the WO supplemeniod that definition by
adsing & new and allernative provision) heocefrth, an emplover booarne
alace, Tany persen L. who | oxercises coulral over the wages, hours or
workang conditions of any person”. Pending this Uowrt’s devision in
Revaoids v. Bement, supss, No, U383, there 13 no Califorma case law
sderpreting SRg provigion,

The WL nover ea";sz?;{:za';gz%;;s‘@a“i the 1947 federal test when W oniginally

adopted “saffer or permit toownrk” i 1916, nor duning the ensuing decades

4



when it reqssued and expended 5 swage ondrs o cover the vast ¢ naority of
Californis employment nor even when it promudgated its 1947 expansions of
the employer definition {whivh also preceded the Batherford 1 deoiston), And
an with be further demonsirated, the foderal test provides loss prowetion m
workers,

Thiz Cowrt shoald grant voview fo setile these mporiant issues of law,

STATEMENT OF THE CASE
Batement of Facls

&, The Werkers’ Relattonships With Isidrs Munoz

Peutioners and some 130 other seasonal farmworkers sere hired fry
s Istden Munoz i 2000w wesd and harvest strawherries that Munor grow
under differing contractusd srasgoments with respondonis in three San Luis
Ubispo County fields,  Two of e fields wore cultivaied sod harvested for
frealr-marke! berries pursuant io contracts with respandent AP, The third
field was cultivated and harvested for freshomarket berries prrsuant 1o
sosrracts with the COMBS and respondens FUAN RUEZ (heveafter, “RUEE™,
PAppeilants” Appendix In Lien of Cledk’s Transcript (horeatier, RN
BG-(at p 43) App. 839, 840, R43-844; App. 847-848]

A, Hespandent APHYs Helstlonships With Isidro Munaz

Munoz” and respondent AP s relationship began iy 1997 when they
exseuted an APIG-prepared form contract, maptioned " FParmer Agresrment™

Pursuasnt o tus agreoment Munoz was 1o sultivate and harvest varipus QEGES

e parties proveeded on appeal by e‘;;‘;;;wz*;'*é < prussuant Regdee ooff
Cewt 5.0 Althongh the perties were unable o stipolate 1o 2 Joint Appendiy,
no pespondent fled an appendic. Ceortain deposition recnrds e OTPEate ai i
the procesdiogs bulow wpmduced 4 pages of depoaition transengs per shee
Where maliple deposition if,z;z&arz;sz PAgEE 2ppear o 4 single page of
appondiy g \a,\,«ms‘? ary “dupo” page referenve will specifically dentify the
relevant transeript porions,

b



for APIG over a peneed of four years as firther specifiad n annual addenhing

referenced as "rop Exhibig”, {App. 1299

Appc P3RS DAL of, App. 136
b matenduetory pavagraph of text, App, 1921 APHO sold the crops under it

swr fabels to Hx own customers, and affer dedacting various charges,

Qh\

<

repitted “nst provecds” o e Marmers” o “growers” such as Munng,
The Farmer Agreement recognized that Munos would hire

employees to cultivate, harvest and deliver the berries to ATID [App. 138
1398 2 App. 1399 21 and also contamed g further ;’3‘1‘(3“&7,5523{}2’3 whereby Munoz
provajaed to comply with alf state labor laws. [App. 489 1408 The
Agresrvend prociamed thet the relationship between APIC and Munoz was
that of wdependent comractors but aleo contained o provision that ko ARIO
avd Mones would "mdommnty detorsd and hold each other fror and hanmless
froms any lababity anemg fromany allegation, complaint, astion o
proceeding, whether onal or admsmistrative, concerming . . the employment
of L. Dworkers] L mcluding but nod Hmlted o metters pertsining to
wages .., whether or nod either or both APIG or Munag comtended that the
fows were upphicabls o them [App. 189 16 G

AP anbleased to Munoz theough August 14, 2000 3 parcel known as
the “Ooeano field” for strawberry production. [App, 12994 App. 152-15%,
Appe H95 Line 19 - App 990 Line 11 App. 998 Lines ‘?«’“%,’

Bamoz” prodoctinn and debivery of stawherries to APHD in 2000 was
farther governed by o "vop Exbubit” sddendum to the Farmer Agrecment,
executed on depternber 15, 1999, This docamend specified that Munns

winhl culttvaie snd harvest siawberries on 31 acres of the Goeann Beld” and

“The record regquires close attention regarding figld refsrences:
Munoe and APHY s witnesses and doouments below variously reforenne the
Uceane Dohd v the Phelan and Tavtor Ranch, the “Tavior Rancl”, “Oceana

panch’” or “Oeeanc Geld” [App. 129 %4 App, 152159, Anp. 95 S 1

b



oy 25 additronal aores referenced e as the YApio Leass™ oyl otherwise
referred o ua the “Fonos Hdd”" [App, 12093 App 135137, sew, 126 % 34
s, Apg:s. SA0. App, 8348551 APIO concurrently soblessed o Munoy
the Jenos field [App. 1299 5 160-164; App. 998 Line 19 App. 998 Line
SMunor also concurrently entered » seoured promissory st i faver
of AP providing for repaymont oF o loan from AFIO (Characierized s
“advances” totahog $163.000) oward production costs of the 300
strawberry orop. At least 354,900 of these advances ropressnted Munor” rent
for the Coeans and Jepon finlds, payable o APHD. Muno and APIC firther

g

srpered 2 “Recurity Agreement” [App. 130-131¢

112 App. 137 % 15

7

“ vy

App 163167, App. B31-8530 App, 998 Line 9 - App. 1002 Line 25

This combined APH-Maonoe agreement Boislly provided AP with
sode control of Munaz harvest.  Munos was obligated to pick fresh market
berrtes and deliver to APIC as dong as AP destred. AP bad no obligation
tor raarket and sell Munor berries 1D APHD detormined o 15 sede fndgment
that there was msoffioient marked deronnd for the orops and, ot APIOYs
roqus, Munoy had o siop harvesting and packing the bwrves. AP had e
sighd 0 regect any berries debivermd by Munoz which APIO, m 2 sole

sudgment, determnined {o be unsntable for purchase, marketing aralior sale,

Petitioners wad other feld workers koew this location as “"Ocoane”. {App.
TATE 50 App, 7728 50 App 790 App. BUT 4

“Again, the moooend demands close attention regarding Gedd references.
Munoz arst AP s witnesses and docwments bolow vartously reference the
Ao fease” by that name as well ws "enon ranch” or Yoo field” and
“Mesa ranch”. App. 9U5, 1053 App B30T Petittoners and other field
workers bnew this locations a3 "Mesa 27, [App 47 45 App. T72% 5 App
TR App 8UT Penivoners hereafier will reference this Incation as the
Y emon feld”,

i
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either at the time of delivery by Monoz or which subsequently booame
unsuitable while in AP pessession. AFID conld dispose of these crops
without sotice. [App. 138918, App. 140-141 99 7, B.A ., Appe. 147 % 13
(el y App MBS o, App. 1389 1 App, 13215498 1 B0 5 A,
EIR AN L App He fust puragraph
App 1T Hoe 12- 1048 Ine ¥

L aceord, App, 188, 190, gocord,

Mo conld nod sell borvies W any thivd party without the express
sweritten consent of AP,

AFHO had the nght upon deterosining thet Manoz bad fatled 1o perform
wiry ebligation sader the sgroement—ivtuding harvesting bemsies, or
compdying with labor tase 1o either (1) onter the fiekds and nmintain the
Pusiness; or {23 contract with third parties to perform the fanctions; ar {3)
pay Munor expamses. [App. B Y 13 Moamover, AFID coulid declare
Muno in default of the subleases for any fulure @ comply with the Parmsr
Agreement. [App 1321569 5, 8 10, App. 1611641 5. 8, 10

AP sert field roprosontatives to both the Oooane and the Fenon
fiedds on a daily busis to tell both Munez and s workers how many boxes of
strawhsrries to prck, which Bult o pack and o discand, sad bow © pack the
frutt to ensore quality. [App. 194 920-901 App. 841 App. 940.941, 944-
B47, WAR-BEE App. 1003 hnes 13180 see, alin, App. 1048 Hnes 9-14.)

The berrdes wore feld-packed i boxes bearing AFHY's labels. [App.
1R7-18% fatp. 47 bne 21 dheough p. 50 Hoe 21 p 56 Yne 15 through p, $1
tme O App. 190, App. 8417 Bubstardial wages romain uopsid for this wark,
as wll ag for submequent work in these sume felds barvesting cannory

berrivs delivered o Frovsus Foods, Ine. app. 747748 9% 3, 5, %, 751 par.

LR, TEEE (920, App. TITTI RN R, 5, T TI6TIT 94 1815, App. TO0-791

——
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KRS, E RGOS TG App, KDTROR Y 303, B B1E8
Spp, 8228271

APHDY was wware on g daily basts that Munny” workers were Isboring m
AR s Oceane and Jepon felds 93 a consequenee of the momiug feld visits
by its field agents and o 2 vonsequenes of reveiving af the end of the day the
thousands of cartons of havveated frodt [App. 13851399 14, 2; App. 1409
S App. 14R- 140 9% 1400 16, App. 194, S30-921 App. 841 App. 946947,
BAR-951 1

Loy the provisions of the combid agreement, APIO paid the “net
procesds” from berry sales to i "growers” on the third Friday Sollowing the
satenday woek in which borries were harvested, However, so long as Munae?'
accemnt with APIO resulied i o negative nlance, Lo, the charges owed APIOD
o fs sarbier advances to Mupos {oither divect ar 1o vendos on his behalf
gxoeeded vradils from APIG, Munaz roceved no cash paviment of net
proceeds. [App. 12799 12, 15 App. 1004 line 16 - - 1007 line 11 App.
OO0, HOOR, sov second eobanm fromy night, captioned, “Mote/Grower
statenwnd Balance™), App. 1I95-1197

Indesd, m the pntive 2000 spason, APIO did oot pay Munow a sl
cent of net proveeds. Follosving deductions for the conling, matketing and
handiing couts, all of Moo’ "net” procends were credited amainst s our
standun baluncs due AFHD andfor dhae other vendors or sopplion 1o which
AP divected payments from Munow procesids. [App. 10081007, of, App.
11951197 4
APHYs vwn oaloolatiogs showed that over the Hoal fowr weeks of posk
froshemarket barvest Munow was proking beries at g lose: the market price
sweas bedow s break-oven poinl. Notwithstanding the below-bregk-even

srarket price {for Munow), Hus state of affains apparently beaefited APIG.



P hept devmuding ore bornies, {App. 1003 Hoes 6415, App, 10291035,
App. HIGK App, 1208 hioe 20 - - 1207 Bne 247 Munos beboved be had no
option o seck aliorpative disposition thet might enable Bim o continue o
pay his harvest workers, {App. 141 % 84S Spp. 1S3, 190, App. B400 App.
049 fme 11~ - 1050 e 16

Munoy, of course, needed substantial funds during harvest. Unce pesk
farvest began sbout mad-Aget], Munos payroll was directly dod 0 the
votnme ol berres delivered since be (and vivually all stravwherry producers)
paicd thelr harvest workers pices rate wages, Munoz” workers received 1
norinal cosh plece rate of BLAS per carton, [App. 7489 7, App. 772 % &y

App. 7924 & Apn BSOS AT App, 4RI Y B, App. 1485-14%6 %8

Indeed, field-harvest Iabwr ropresents approsimately 82 pervent of totad

strawbhenry production costs. [App. 367368, 3761
Heeause of "growers”™ problems with cash How durisg the harvest,
APEY had unplemented a sysiorn of partial advance paveent on partons
giready dedivered b for which net proseeds had not ved been caloudated nor
delrvered o the “growers”. [App. TOOS- 1008, 1020 APIC called it
sysiem of partial sdvance paymwats Pk and Pack™ or "Pick Pack”, s fixed
the " Piok Pack™ vate {pey carton) i the annsel Crop Bahibi addendiom 1o te

Farmoer Agrooy “Piok Paek” payvments for the 2000 seas

SO were
contractuaily fxod ag 5200 per carvton

Following April 23, APIY s “Pick Pack” peyments for the balanee of
Mugioy” harvest dropped significanthy below the contractually guarsntoed e
of 5200 pey cavton. On Moy 5, APIO tsued & "Plok Pack™ check of
SA3 L8 33 to Muonr for 26,719 cartuns of berries dolivered the week
ending April 30, 2008, The percarion payment for that week averaged ouly

SL61 [App. HOBZ-10R4T CGu May 12, APIO tsved v “Fiok Fack” vheck of

L



506,791 40 to Monoz for 43374 cartons sdelivered the week ending May 7,
The average payrend for that week was ondy $1.5% per carton. TApp. 1071
RN

APICY dren suspended "Pick Pack” checks for cartons deliversd by
Munce for thy woeks ending May 14 and May 21 Finally, op May 31, ARIG

“asued -but dud aos then deliver 1o Munoz--g check for $77.622.9¢

covering delivery of SR.420 cartons for those weelss, That smount ropre.
sented an average “Pick Fack” payyent for those two weeks of $1.33 per
cartenn, Lapp HO2E App. HH2-1064.0 AP continged to withhiold that
cheok from Munor wntif June 10 when the check s procseds wore pomvertest
at the personat bank of APHY s manager into mdividoal cashior’s chocks
pavable 1 some of the cmployees 1 whom Munoez owed wages, and
deliversd w the Division of Labor Standards Enforcement. {App. 1038

The comnudative deficiencies froem the contractual rate of the “Piok
Pack” checks delversd by AP followimg April 23 was some $69 406,
There 18 no evidenve that AP ever disoussed those changes in the “Piek
Pack’™ vate with Mumng,

Moreaver, APIO, dreough s own avcounting, was awsss of Munoy'
Habilities, aud that thelr magninide during the 2000 season was lnoreasing
even as Munne was debivermg berrios 1o APIC for sale. TApp. 10131014
Appe LES-H9G, see three right-hand colunms {Debit” Oredit™ HBalanne”,
shawing momihly balances due to AP of $84.771.97-Feb d CEER RN 93
Mor, 1OB137.607 B6-Apnl 1, R163,634.65-May 1) $206 582 49 June i
SIBEZ54 69-duly 1L AR could not have beern unwware fhat i
continued prroitiing or encouraging o demanding that MUDNOZ continue

hagvest wonld have the mevitable consequencs that MUNGT, conld nod pay

the winrke



Isdead, m March, barely 2t the begioning of the harvest, Munog b
formmd API that e was nnstng out of cash. Murphy authorized g 520, 600
advance beyoud the Joan amponts cermmitied ot the bepinning of the seagon,
Phpp. 1049 Apn 11641165 App. 11961 Thersafter, Munoe continued to
el AP that he was vmable 9 pay his workers bocauss AP was
withholding pavments, {App. 10541035, 1037

ARG alse withheld other provesds generated by Munoz” harvest,
Although APIC pomually charged $1.48 per carton for cooling the fraig,
Mhanos was entited 10 g partial rebate of $0.70 per carmn af the end of the
seascn, Munez' conler veluies for the 2000 feshomarket harvest totaled
SU1L623.40. Although Mumoes delivery of fesh-market borrdes 10 AR
enpded on May 21 AP retsined this cooler rebate wnnl July 33, when it

zxjg.eg';%iez?} the entire awount agaiest Munez” outslanding balance. TApp. 1369

e

L ofL L App, 100D, see, vight cobionm “Rebate 707, s20 4% theough 60
colures frov right margin for “Floal Liguidation Date” of 07728000 5.1
AP comtrolied whether manry of Munor” non-labor costs wonld be

prated i mdvance of unpatd wages by virtue of its systom of “advaneing” ex-
penses and sabapiuent rovivery of these charges from Musod market pro-
soods in advance of rerniing Munes net jp;:f;c:ete&g,, PAapp 137 % 13, App.

B L YVendors or supplions to Monoz would bill AP whe thes ontered
these expuoses as charges sgaivst Mune in the peneral ledger, AP the
eneured that 1 recovered these charges betore any net procseds were et
terd o Mamcz, thus deformmimg that these bills were passd ahesd of workess'
wiges. Dhpp. 10061007 10151014 App. 10871055, soe, 7 column from

%

bl caplionn] Y VYemd ]

-

Munor westiiod that g5 o “divect resull of [APID] not paving . | [Bhw)

for the stravbernes L [Manoz] had so fusds 1o pay the | harvest workess

3



in ., fhis] employ”, and by wes unable o pay thom for several wasks of
work, Munoz repestedly called APHY s fiedd represeriative during harvest
and oomplained that without APIY s peviment, be oouldd not pay s harvest
WOTKETR.

Atier Munoz iold APIO s finld representative that some of hiz
workers had fled wage clatms with the Labor Conpnssscnsy, ARG
imsirucied Munoz 1o provide st st of onpad workers swoho harvested
sirawhernes debivered to ARHD, Bowever, AP told Munor to Himit the lis
ior those Vemployees he wanted 10 pay out of 7 the outetanding “Pick Pack”
pavnent of approxinately $77.0000 1.e., the wages due werkers on the st
contd not sxoesd et amount. Lapp. 133426, App. 170-176; App. 1035
fines 3.9, App, 1029 boes 2125, App. 1047 hoes 146, App 1041 Hne 24~
F344 e 24 App. 13 Bne 18 - 1044 line 9

APHY s Vice President Murphy told 2 Californe Division of Lahor
Standards Enfrvopment DLEE) Bureay of Field Enforcement {BOFED
Investigaior that APHD had 2 $75,000 cheok pending to bndro Munoz, and
confirmed that the Uoeane fild and the Jepon feld were AP On June

7, Murphy lefl BOFE & messape that be would provide the investigator with g
copy of Munny” pavredl mformation the following day, that e [Morphy] was
“holding the woney”, and thoughs that “we shonld i1y 1o pay ol workers gt one
fin” Whapdy then belped plan o worker cheok distethution that was {0 oooar
:

Meanwhile, AP wold Munoz that s would writs ot cashuer’s chooks

.

at s tocativn apparently of bis choosing. [App, 831832

oy
E4

s

o

>

i eaeho weorker mdividually”, and a fume was set for Munoz 0 sccompany iy
fickd reprosentative snd Muophy (o Murphy's porsonal tank. There, Munaz
endorsed the AP chieck Yover 1o the bank™ the het of workers’ names and

covreaponding wages owed was ghven toe thy bank, amd Murphy informed the



bank that the AP check necded i be converted o cashing s cheoks
corresponding fo the names and moouns oo the et [App. 10382, 1020,

Padh ] Tapp, 123

T 20 App 170170 App. 1035 Hines 3%, App. 1039 Lines
U3, App. 1041 Bnes 146, App. 1041 Hiw 24 - 1044 line 20,1

Murpliy detivered the 71 cashier’s chocks plus o st conaining 7

-
S

names and amounts 1o be paid to the BOFE fnvestigator. Many of the

o~

workers whe recerverd cheoks wars owed more wages than covered e the
chuoks| many other persoms whose names wers not on the st provided by
Musphy {and for whom there wore no checks) came 0 the site glso olatming
uppand wages from Munoz, Hightv-throe additional wage olaims were filed

agatnst bun after Jone 10, [App 834, 835

L Respondents COMBR and RUIZ Relatlonships With
ishdre Munoy

Hespondents UOMBS busmess was slso the marketing of borries (and
other pronduced. [App. 8819117 Muonos first contaciod COMEBS &y 1998
through respondent RUEZ, and oll of Munor” communications Shroughout his
subsoquent telationabip with COMBS wers through BUIZ. [App. 344, Apyp.
226

Moz began growing and harvesting produce for COMRS in the
sprang/surmer harvest of 1998, Subsequently, i retirn or two Toams From
COMBS totaling 580,000, Munov contracted to barvest freshemarket

strawbarries exelisively for COMES from the 40-acre “Bl Campo” field’

z-*ﬁi"’zn‘a';w?z Munor and the COMBES witnesses vefermnred the Feld ax
“ED Campe”, petttioners and other § zeké workers anl thetr sopervisors ofter
referenced dus field as “Masa Uno” o “Boss 1% [App. 74795, App. 772 %
App TO0R 5 App, RUTH S, App. 943, 9531 Poittioners berealter will
referenss Has 'if;wi,zazs.a s the “E1 {7 avymy Gekd”,

X
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PApp. 343 Spp. 861, App 926, 9307 RLUE onally transhaied the COMBS
ceatract axte Bpanish for Mumos when he exevutzd it in October, 19695,

The comtract between Munor and the COMRE war Hied exolusive oiy fo
the B Carmpe field. tu return for the Toan, Munos was vommsitted fo
delivertng off the strawlerdes frora the B Compe fiold to the TOMBS for
the 2000 season {or until the loan was rmpaid). The contract did not obl ligate
Munoz to Haquidate the oan from, ot otherwise do business with the COMBS
for soomuch as a single strawberry from any other field. [App. 8619 1.3

Rlumez sew BULS in the B Campo feld on numerous osocasions
between Mareh and Bay, 2000, and RUEY came on a daily basis between at
feast April and May to toll Moner’ orew how much fruit i plak, which Buit
(o pack or dscard, and o ensure & gquality puck, Mupox knew BUIZ as
COMBER Seld reprosentstive, [App. 842-844; App. 861.]

RULL hirself testified nconsistently about his relationship with the
COMBS. RUIY first tosufiod that he was smploved by the COMBY betwoen
septenthor, 1299, and Angust, 2000, Subsogsently, BULE then nodified hus
tastnony w the offoct that between Jumuary and June, 2000, he i not work
For {OCHRS bt sather worked fhr about 108 farmers o ranchers “hiping
thern e wach as Deould” Azconding w this latfer festimony, be only began
work ay COMBST fiedd reprosentative in Jupe, 2000, BUE scknowlndgad
that Laryy Corsbs did not speak Spanish so that i 2 "Borner” wanted o
compnmicate with the formers, be would aek BUTY 1o speak for i App.
SIS, HF6, 9771 Draning the 2000 strawherry season, RUIZ nsed o business
card which dentdfod b ax "Fiold Rupresentatioe” for "OOMEBR 13577 of
Banta Marta, {App. 806 line 14 - 307 Hpne &) App 9111

Munne” workers, inchaling petiionsrs, weeded amd barvested froghe

rarket berries w the Bl Campo Beld from ot least Febraary through late June,

s
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2008, delvering fresh-rnarket frust o COMES unid approxivately wid-bay,
At zone poind o May, after Munoz advised the COMEBS that be was unable
to pay bns workers and was losmg bis barvest crews, COMBS advanced o

additicnal 330,000 1o Munor sgainst estimated foure eoceeds.  [App. 91

ESER I

Mevertheless, substantial wages rermain unpaid for this work, [App. 1874188,
10, 195, App, TATTAGP S, 508, TRUY LE TR 1920, App, TYRTTA G
S0 TT6TIT I IRA1, App, TROSTRERE D, 50T, TOATRS Y 11 Ape.
GOT-BUB P, 5, K B12-813 9 1920 App BZR-E27 L App B3R Y12, App
BI9-%400 App. 943944, A,p;_}, LARO-148T 94 S-7) App. 14851486 9% 4.10.)

Petitinners amd cortatn other workess slso harvested cannery berries
after the freshamarket deliveries ended, and split thetr harvest Home after May
27 evenly among the Bl Campo, Zenon and Oocane folds. Thelr wages for
that work performed remsemn unpaid. Review of the records for a sample of 65
Bamow workers revested a total of unpaid wages mrsaindng of $105.256.81,
of whicl 518,263,440 was for work done prior to May 22, [App. 189, 927
App, TSR TSI IT-V App, TTOTTTHR 173 App, TR4-TRS W 14419,
App L-BI3 WY 1820 App. 822827, App. 952 App. M8 1482 9910+
App. BB 1514

L Frday, May 27, Munoy” creow harvesting cannery bernies in the Bl
Carpo Beld walked out of the Beld m protest over non-payiment of wagss.
Munoe® foreman’s sitempt © gol the workers t retum was neffectual. fAnD.
TRRTEL App, TTACTIR] App TR App BIGWETL]

BULS ~whom the workers all reoognived g5 the reprosentaiive wheo
chooked the borry barvest dadyve-amived duing the walkeout and mid e
workers that they should relum 0wk to belp Musoz and et be IRUIZ
guaranteed they would b poud as he was delivening cheoks fo Munog from s

boss, As of that date, Mooz continued 1o owe UOMEBE a sobstantial portdon
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of the latter’'s sdvances. When workers expressed congorn that svailable
funds wonld be wesufficlon o pay wesryvone, RUIZ farther told them not o
worry as he wonbd deliver even largey amounts of money the Iollowing week
anc even more the subsequent week. Themupon, numerous workers refurned
o work the following Monduy, based apon their belio? in RURE
ropresentations. [App, THTSE App. 775776, App. 793754 App, 8118312
App. 1481 TR App. 14B6 98 1113

Provedural History

Pettioners filed suit for their own and the interests of same 1RO
other workers in the superior court agaimst Monos and respondents CUMRE
and BULS Munoy defaulted. Maintiffs subsequently fled o firet amended
complaint (hereafter, “Complaint”™), adding respondent AR, fne. as a
defersdant.

The Complaint alleged gt sach vespondent (plus Munoz) Yerapinved”
pttioners and other mensbers of the general public for varving periods
darmg the 20007 strawberry season, primarily 1 harvest strawherries, and
from time o trne o perform other fasks refated to growing and harvestin 5
strawhbernes, Flaimtitle, samg mdividually, alleged in five couses that all
reapmndents were liable for fathue to pay California minimum wage;
Boguidated damages aristog from Bilure 10 pey minimam wage, folure 1o pay
contractual wages, watmg-time permlties for Sulure 10 pay wages doe at
tervmation; and peoalties for feilure o provide stanstonily-required WAgE
statornents, Mambithz also alioged soparate claims for breach of contrao
agatnst AP and against the COMBE. Anting for the miersst of all workers,
plamadls further alieged against &l respondents violations of California’s

untal comprtition law (Bus & Profs, Code, §8 17200 e se) predioated

&R
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sy the same fattures, and assenied they were entitled 1o enforce penaltis
for the publn interest under Bus. & P, Code Sention 17202

Respondents COMES and JUAN RUTZ deried ol allegations and
geseried aifirmative defenses, Followmg the overraling of i denvrrer,
AP alen devaed sl allegations and forther asserted vaniows affomative
defenses. Munes agemn defaultod and procsedings agadngt him were
subseunently staved ag a conseguance of his filing a petttion In bankratpey.

APEY, COMBD and RULL fded separate motions for surmary
mdprnent andfor sowraary adiudication on all causes, and the trial court
subseguently granted g motions and entered indgments of daniseal,
Petitioner ey appealed.

The court of appeat atfirmed the dismizsaals of alf stiniory olaims
{first throngh Hifth causes of action} predicated upon the coplover
refationships of respondents under the Wags Order definitions. The couri of
appeat also afftrmed disviasel of the contracial clabm ageinst respondent
APIO prodicated npon pe isiwz 1 asseriion that they had thivd-party-
teneficiary standing o (‘;"ﬁ.‘;?i'}%’{:f: the contractual proevision belween Munoy and
AFICE that olf statutory wage requirarnents would be complied with {sixth
cause of actton}, The cowrt of appeal sevemed dismissal of the clalm agains
the COMBS and RUEZ predicated upon ovidenve that cortain workers
regsonably and deirimentally relied wpon an oml “guarsntes” by those
respondents that the former™s wages wonld be pald Wthey returmed o wark
{seventh couse of aotion}. Although not addressed in its opinion, the court of
appeat’s dectaon alon vesudts o swrrnmary judgment on petitioners” siphh and
minth causes for e public isterest under the Untair Compatition Law espop
as to those ol agaost the COMEBS ared BULY predicated upon the ol

gontract,



FURBTHER REABONK TG GRANT REVIEW
i. THE WAGE ORDER DEFIRITIONS PROVIRE
SGRICULTURAL ANDOTHER LOW-WAGE WORKERS

GREATER FROTECTION THAN THE FEDERAL MULTL
FAUTOR, BALANUING TERY

Farm laber advocates see on a datly basis what the pross cccasionally
vepsrts with, anforunatedy, all oo Little conssuuence.

By the thonsands, sgricultural eymplovers in Californis are
preakitng sfate and federal labor laws by underpaving,
sommtines stiiling, tens of thousands of farm workers toiling
st the bottom rung of the stale’s econcnsc ladder,

{Furillo, "Tahing under abuse”, SACURAMENTO BEE (Special Reporty, May
20, 203 [hnpewow saches comfstativ/arcive/news/prolons/
workers/ 20010220 s bind] As that setcle further infonms,

These days, violations of wage and hour bows are incrasingly
th result of @ ansfrmation in the imdustry™s srployment
structure. Insiead of growers directy birtng their workers,
they are now sooploying middiemen-farm fabor commaciors—to
vond up thear pickees and prusees, That syvsters has obscured
fines of vesponsibility and entangled workers’
the manimnum wags.

efforis io attain

{5y

imdeed, probuebly over one-balf of Dalifornin’s neardy cns-milion
farrawarkers are engaged by farm abor contractors or through othar
cemtingent or labor-imeromidisry avramgements mehaling those created by
responddants that attenapt to privately contraet away the entreprencurs”
Babiiity for wages for laboy thet bonefis the enterprise.

Thesy ayranpements bave smesd o oallicns of other Califhrnds
workers engaged through emplovee-leasing wmangements, ompomry-
services sud varions sub-coutielng schemes now prevalent n low-wape

ernpslovivent surh as conmwraial bouse-Keepmy, bealih-care, taxs mnd



delivery services, As noted by Califormia’s leading scholar of agrioulnral
fabaor, “Inoreasinghy the purpose of contrastors s 1w be risk absarbers,”
{ireenhouse, “Middlzroen i the Low-Wage Boonony™, NEW YORK TIES
(e, 28, 2003), WK 10, guoting Phillip Maran, Professor of Agriculiural
Eeonormes af the Uiversity of Caltforia-Davisy Unstated b D, Sariin is
the oorvollary that when the contraciors and middienmen do not have the
respurees to absorh the visk, thet risk i then tansterred w the wage-carner-a

reaudt at osdds with the sproial status acconded wages of California workers,

(R s Catenmg borvice v Depd of Industnal Belodions (19623 57 Cul 2
319, 3350

H 1s donbtful that a more pervasive exercise of control could be
enpreisod over the wages of g contrantor’s workers than was imposed by
APIG. Both APIG and COMEBR were frol merchans and both established the
mechansms © eosure production of the Hult for thelr businesses, That they
separated the busmess mto distinel parts connot obsoure the fact that the
worhers cultivating and picking fruit oxslusively for their seles porformed for
thew respective benetits. 1 either “suffor or permdt o work” or Yexercises
contral” retain e vitality srtended by thelr prowsdgator, employer Hability
for svages 12 foond heve, But the court of sppeals’ begrudging approuch will
doed gssure the employver conmmunity th these ntermedialie and tayered
approsches are effective strategios i ensaring tha all other production costs
can be effentively recovered befiwe wage samers {the magonity o whean in
those arrangements receive miniEmET oF nesr-minimmn vwage) are acoorded

the ressdual, The risks of ¢

e can be shifbed to il

o bighirisk ) enterp

st Ity o the workers,

B3
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The complex, multi-factor badancing fest adopiad by the court of
appeal’ dooms the majority of these Jow-wage workers, gspocmily
farmaworkers, to enforcement as nayth whenever foint or sevent Hability i
jined. Mo worker 1 capable of prosecuting his own wagy clain against
mintly-linble smplover under this tost in either small claine cowt or within

the purpuortedly streambined, altormative adminisirative procedures of the

Labor Compaasioner {Labor Code, § %808); see, Duadra v, Millan {1998y 17
LlalAth K331 Imsdoed, the Labwr Commissioner has Bistorically declined
avcept clamns asserted jortly ardd soverslly sgainst namliiple emplovers due
3 faok of myvestigation roscurees and a policy that sach claims are too
sorplex i be processed i the Beotion ¥8 bearing process. Mo pablic
enforzoment agency has the meoures o proseoute joint and several Hability
ander the mult-factor balancing test. Indesd, to Petitioners’ knowledge, the
California Division of Labor Stendards Enforvement has sever prosecuied a
ease under Labor Code Section 933 agamstmultiple emplovers undey
“suttor or permit to work”, Private counsel fiud the costs of tigating the
comples mult-factor balancing test dsproportionste fo reooveries for fow-
wage omployees, Indeed, the saforonment history Tor lovewae workers
dernonstraies that caly those workers sufficiently fortunate 1o lonate iogal
serviess program thad specializes n farmworker sndfor low-wage
eraployiment esues gad that eolncidenially has the resouross available to

ke on B2 case, pursue and provail in jolntemployer cases requiring

apphication of the multi-ficior balancing test

A veneat and thorough rovizwe of apelication of the mult-factar
baiansing fat applivd under FLEA 1o detenmine maltiple-emplover Hability
te fourad i Torros-Lopne v, May, megea, 111 F3d 633,

2



The maidu-Tactor balaseing approach fmposes emplover responsibility
far more restricively than the historie application of “suffer or permit o
work!”. Indeed, detormination that & “genuing” “independont contracion”
reiationship exists outs short imposition of Haldlsy sgainst the principal for
the unpaid wages of the contractor’s workers. by sharp contrast, “suffor or
perrmt’ was sdopted to defeat the Smposition of even gonuing contracinal
relationships that sevored Habdlity, Indeed, if the multi-factor tost set forth in
Lorres-Lopes., mpra, had beon applied to the reported siate sest denisions
upholding emplover babality under state Ysuffer or permit”™ standards in the
first half of the Twentieth Contury, 3t is doulaful that amy would bave found

employer relationshups. (See, e, Diorayaskl v, Nugens (1L 1948 @

M2 485 Daly v, Rwifl & o (Mont 1930 300 P 285 Comyonwesith o

Hong (Mass 19273 138 NE 759, of, TomesLopesy, May sgeg, 111 Fd

£333

As g practical matter, enforcement of suffer or poooit o work”
resulis m principels undertsking the obligation of ensuring that thelr
contracion comply wil the law, “Selfer o permit to wark” “easts 3 duty
spon the swaer or proprictor in prevent the unlawiul condition”, which daty
15 not satisfied merely by a company rule probibiting the conduct. {M&

s xed Price v, Sheflield Fume-Shwson-Docker On, (0¥ App. Dv. 1917

P67 MY R SR, o, (NY Crappls. IBUG 225 WY 25 {121 WE. 474)
{“the defendant’s duty did ned end with the mere provmulpation of a ralz
fandd tihe inference was pornsissible that thore was no adegnate svstem . . of

detection” s Goreinyeki v, Nugend (1L 1948 83 DLE 24 495 499

{Cappellants . conld have tnown by the exercise of reszonside care . )

S

g case does mot pose the gquestion whethor (o apply or rjecr

“econonnt reality " -an expression at lowst as difficult to dsperage as

377
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Y

“motherhood™-us the marker for Califorin’s wage arder dofinitions. The
msany prommigaines of “salfer or permitio work” were fully convinoed that
thay wore spplying economin reality In thelr spproach o 82 Hability. The
guestion is whether the labodous mulicfactor, balanoing approach

soonommie reality-only one of soveral approsches-controls respansibility for

wages n Unlifoosia,

Civard of revipw s cesential not merely B rasure that Isidm Moo’

F5U-some former workess recoive thed long-overdue wages bit 1o bogin to

provide credence to the "special slatas” thal wages purpor! © enjay,

3

Bh. THID PETTTION FRESENTS AN APPROPRIATE RECORD FOR
THES COURT TO SETTLE IMPORTANT QUESTIONS OF Law
s doulittful that suy other oase pressited to this Court invelving the
authority of the Industrial Welfare Commission has provided the Court a
greater wealth of ortiginal vesearch fnto not only the Commission’s archives
but those of other state boalies as well as other conmtemporaneons amd
retrospective research. The Dommission’s understanding and intent are
marifosted n nearly 200 pages of s early minotos, prders, and roposts o the
legistatore, plas veviews of secondary materials that examing the sarly
pifcrts to establish the Cornission and thet esamineg contemporansous
miodel oodes and ensotrments W other siates.
Muorenver. the diffenng relationships between the three vespondents

and penitioners” employer, lehlro Munoz, provide an opportunity for the

ot o wdorstand an armay of srvangements that are snccantered datly in
k & %

Cadiforia agricolture (and in other fow-wage, sontingent srrgsiavienty and o
eyvatpate on a broad palette how the wage ordor employer definitions may aund

should address these mumerous velaticaships,

Nk
phel
e



IREUES THAT ARE CLOSELY RELATED, ANINOR é’ﬁ@?%ﬁi}iﬁ
GREATER CONTEXT, T QUESTIONS MOW PENDNG IN
THIS AND THE COURTS L3 APPEAL

Thus privats-party achon © enforon wags provisions of the Labor
Code tumns upen the emplover definitions prosslpated o the TW wage
orders. Two other divisions of the Court of Appeal for the Second Appellate
Dhstrict frave recenthy mivcted privateenarty actinns which sssert that, under
certain facts, the “exercmses control” definttion exends employer Habilivy
for wages 1o ofticers oy directors of nowdnelly-omploving corporations,
Those cowts affrmed demurrers o the duad grounds that public podioy &3
momsistent with the assened Hebility against corporation principals, and that
the TWE definitions do not define or establish swployer Gability for private
enforcement of the Labor Code, This Coumt has granted veview in one case,

Reyeodds, supra, wosd the vopublished decision in the otherhas not vet
become fnal, (drakelion, et v Congreesy, st il | Mo, B181R 7, opanion
{unpublished) Gled Deo. 22003 A thind case, also asserting individua)
conporate officer Bability for wages as an eoplayer has been brought by the

Labmr Cormnusstoner whe has obinined judpment tn the sl court. The
defendant offiver bas sppealad the tssue of Hability and althongh brivfing has
tong boon completod, the conrt of appeal bes indicated that i will detay
hearing woti this Conrt deaides Bevaolds,  {lgar v, Grogory, No,
GUMI3AT (Fourth Appedlate D8atvint, Div. Throo, continied i Ao vy £
oeendory.

I the mslond petition the parbios and courts have sssumed that the

wags order defivitions {whatever texits Swy may eorporaied do define the
exployer for purposes of private enforcersent of the Labor Code’s wage

provisions, Unlike Reynolds (and dratefion should review be sought



theres’ this pelitton arses oul of surrunary judement vather S demsrrer
and presents an extensive factad record, Whitke all three of the other
pending appesls sddress whether “exercises control” may reach corporats
principals, ¢ question that canervably may be mselved on dependent public
policy considerations, this petition presents a broader quesiion of general
principles of sigrpretation and application, None of the three other cases
paine the “suffer or permit to work” definition,
COBMOCLUNION

The Petitton for Beview should be granted 1o resolve the Smdarmeonal
gquestion: who is babde as an emplover for wages under Californin’s Labor
Code.

DATED: Dec, 28, 2003 Respectfully subiniiied:
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RULE Mo D U ERTIFICATION

I, WILLIAM G, HOBRGER, cortifty that T am appeliaie connsed for
Petitioners o the metant Pettion, that | have prepared the foregoing Petition
for Boview uang WordPerfeot 9 0, and that the wond count for this petition,
meloding footnotes, is 8369, a8 gonerated by the WordPerfeot word-
ccunting fratum. *’; v 4 Y ’

DATELY oo, 2%, 2003
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T aitarnls Rl of Gauet, nde 800, prohilits ooty aved pardins fowr viiirg or selying o8 opdniahs 6of serlifed By
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| pubhication tr srdured published for purpoves of sule K27,

HECTHE COURT OF APPEAL OF THE RTATE OF CALIFOBRMIA

RICT

SO APPELLATE DINT

DN IRIONM 81X

RABIUIEL MARTIMES ot gl 243 Civil N, BIGIT73
{auper, U0 Mo, CVORIG2S)
Plaintiffs and Appetianis, {Nan Luis Obispe Countyd

COREY W OOMBS ol al,

Dieforcionts and Baspondents.

wizuel Martinez, Antonio Perer Cortes, Filda Mariiner, Otilio Oortes,

vy

aing Corter and Asuncins Orue (workerst appeal o judpmens of disndseal aftey the

cenprt geanted summary hulpment on thedy causes of action or wages aginst Corky K
Conmbs, Larry D Combe, Combs Daatribotion Co. (eollectively o), Juan Baiz,
and Apin, bne {Apiol,

We vomclnde, smong othey things, that the toad court properly granted
svonary fudgment in favor of Corabs, Apio and Raie because they did not exercise
sufficient control aver the workers and the agrionliurel pperation {o be joint amplovers.
i properly dismssed the workers’ sixth canse of sution beoanse they did net show that

they were thivd party beneflouriss 0 g contract betwesn Apio and Dsldre dMunoz. But

x



federal, stie and loond laws applicable &0 s farnving eperations, mohubng, without
dnitation, lsbor, houlth and sallty, indusisial bygiens, envivommtal peolection, land
s aned furardvans subsianves, and hat i1 poasoeses sll reguired Hoenses,
amuthormatings, arnd permils {o oporate the sarme.”
Rlnpox sasd 1 bis declaration st he Bd not wnderstand the Farmes
Agreernent becauae 1 was i Hoglish and he spealy Spanish. Apio preparmd it but did
not ranstate i oy bin, He subleased the sgrivultaral land from Apio and i provided
bios rponey so be could grow strawbernies, He harvested and delivered stravwhbmies
sxniumively 1 Apin, Apto stalf supervised hims. They fold hin what crop o pick and
how i pack 8. The vrop bad o be packed in hoves with Apie's label, Munoe relied
o Apic to pay him and caloulsly bow much #owed B, He and the waorkers
delivered 40,000 boxes of strawberries 10 Apio g Soweel pertod,. Apio did not nay
hin, and T oonld ot pay the workers,
Depwwment of Lobor Stavdords Feforooment
FLSE} evestipaion of Dnpaid Wiges

Paul Rodriguer, s BLAE tnvestigator, coptacted Tim Murphy, Apin's

vige-presidend, sbout the unpaid wages. Murphy provided BLEE 2 Hst of the wirkens

ansed anid he was Vholding the meormy™ o pay them, He winte checks, bat Redrip

determined thay "the checks Ll nod cover gl the wages owedL ]
{lambs’ Cloptenct With Munoz
Conbe foansd Monoy 580000 fo harvost steawbomios on g 40-aore field,
Combs and bMunoe signed 2 contraet which gave Combs exclusive titls o the crops
provfusced on that Beld for e vear 2008 "or until [thel loun s paid off Munor saud
Rudz, Combs’ field roprosentative, supervised the "guality of the producs During
April and May of 2000, Ruiz vame to the Beld on s datly baste, Hetold Munoz “how

sraach 10 prok, which fruit 1o puck, which frutt to disoard, snd bow to pack the fnud

.y
Rl
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W roview ail the gvidonoe and "all of the 'nfinences’ reasonably drawn therefrom
- the light most favorable to the opposing party.” {dgwifr v Adlesuic Richfieid
Co (208313 28 Caldth R26, %42
PV wage order Mo, 14 defines an emaplover as "any person L L who
divectly or indieotly, or theough sn agend or any other porsen . | exercisey coutrod
ever fhe wages, kours or working condifiony of wy person {Ual. Code Begs., i R,
§ 11148, subd. 2{0), dalics asldedy These regulations gre romedial and st be
Bhavally construed, (Maifion v Raved Pocking Co, (20003 22 Cal.4th 575, 3920
W ropulativns (wage orders™y often " paradlel language within” the foders! Faly
Labor Bandards Ant of 1938 {FLSAL 29 Unitad Bates Code section 201 of seg.
{ Moviliion, at p. 5880
There is no Californis case law inlerpreting this wage order, We nay
ook oy PLBA cases for gzi*é»;i;-’;m::* where they ars comsistant with the remedisl purposes
£ Califorma aw. (S5 Borelle & Joms, Brcov Dopt of Industrin! Refotions {1988) 48
ab 3 2L 384385 PFedevsd lnw does aot contrel undess 45 more beneficial o
emplovees than state law ™ {Moriffion v, Bovel Pocking Co. sgra, 28 Caldih at p
RSN

ALy FLEA Eagsloyer Definith

FLEA 15 remedial slatute which allows workers 1o i for unpaid
wages. {29 UKL 5§ 200218, Toves-Laoper v, Muy (9th Clr, D87 11 F 34633,
634 It defipes an emplover broadly and includes "any porson acting divectly or
mdirectly in dhe dnterest of on employer nrelation o sn employee]]Y (Rursorong
Dhonwas (1996 O el 227, Supp. DARD, 1470 29 U800 § 20341y "Repulstions
pronudzatot under the FLEA rmoognived that an smploves may bave more than one
ermpiover .7 (Forres-Lapez, st po 635 "When more then one sutily s sn amployer
. the entities are termed ot ewplovers”Y (bl

Under FLAA, individuals or entitivs that bive and five the workers are

einplovers, But others who do not bave divect contact with the workers may alse be

[



The workers conlend thal Munods dedlarstion states Apto exercisad
subsiantinl controd over e barvest, They arpue that 8 leased the lands and sab-Jeased
them to Muonoz and that the workers used boxes with Apio labels and packed

rawherrips in cartons that Aplo provided. Munoss declarstion savs Apdo siaff
controtied bow many "boxes o pack, which fiwit to pack, which fralt to discard, and
how i pack the a7

But ¢ ovop marketing company way send 155 emplovess o supervise
asprcts of the bervest for quality contred parposes. That does not meake 8 2 foing
sraplover. {diwable v. Losg and Sot Farm (31t Cle 1943 20 F A3 434, 441
Hore the workers did not show that the supervision was so extensive thet 1 smonnied
o control. (868} Tt only oogarred g cosrpde howrs a day during the part of the season
when the orops were packed and barvested.

At did not contrl the number of wirkors, the biring or firing of
specilis fmbividoals, or the selection of the crews, U therefove lacked suffioient contro
oeer the workforos to be clasaified s v joint eoplover, {Himadle » Long and Som
Farms, sapra, 20 F 3 gt p, 4400 Maonow bad the exclusive control over the
worktoree, the tools wsed by the wirkers, the power 1o bive and fro and to set wage
vates wied howrs of work, He trained bis workers, selzcted bis arows and amployed
forpmen (o supervize the op a full Ume bagi,

The workers coptenid that the Former Agroamunt gave Apio the option in
v Munoe's harvesting operabons. But thet only applied if Monoe's performance was
deficient, snd Apto did not oxercise that option

The eovwkers argue that Apio had the Baaoctad controd over Munos’s
buainess whizh determined whether thew would be paid. They claim that Munoz had a
sraabl cperation and becwme soleerd. But Munes had » substaniial tasinesss. He
provided harvesting services for four commaniis and reosived B500,000 10 run thess
aperations on four ranches. Apio losned Munor money, bat it did vot own the land

and was not an owner, 8 panner of an investor i Munoes basiness, The reasonahle



supgryvise then The workers did not meed thedr busden o show a ressonable nference
that Cowbs or Rals were jolnt amplovers
. Fhe Suffer or Porey to Work Stansdod

The workers comtend that Apto, Combs and Rude met IWO wage order
o, 4% altermatve defimtion of employer as one who engages, suffies ar parmiss
others to work, {(Ush Uode Regs., ot &, & 11140, subd. {230 They argae: 1) that
the originat DV wage ordors which used this phyass arose ont of ohild labwoy cases In
the early part of the twentieth centiny, 21 that Californin has continned 10 use thix
wgffor v peesnit fo work langosge In oureent wage orders involving sdult workers, 3
that we must inferpret his standard using Californda low, 43 thet selther PLSA mor i3
peonomiic reality test appdies, and 53 thet vuder the saf¥er or paradl to work standasd,
APIC, Combs angd Boiz are linble for the nnpaid wages becams they did business with
Munow and buew oy should bave booen that he was pot paving bis workers, We

;i‘«.di’?""

Thin w oot a chsld labor case, and the wearkers cite no Caltformnia
authority 0 support thelr strict Bability theory, As Apio corrently sotes, other states
which have the "seffor or permit fo work” standard apply a0 eoonomic reality test and
Iook 1o the voutret of the parporied joint employer over the buslnss or the emplovees.
{Labarers’ fatern. Union of Narth Amevica v, Case Forsas, Ine {1997y 127
MC App 3E2, 304 PABR S E 24832, 6341, Garcle v Amerivan Frsitre Co, (1984)
B DML TES TRR[ORS PG934, 981 We find these ouses © he persuasive, The
triat oot dud not e

. Coaed’ Liabiliy jov Buiz's Orad Prosibne 1o Fay Wages

The workers contend the conrt erred bocarss thelr evidence supportad

rensunabie mivrences that Rodz was Combs’ agent who promised © pay their wa

avst they reasonalbly and detrinentally relied an that, making Combs Hable, We sgres,
A prinsipal 18 Hable for the avts of an agerd who has "actual” anthority o

aot for the principel oy "ostensible” aothority, Qasclenr v Kagon (1971322

Q



Munoz's zroployees.i” Muoveover, the complinnes provision &s broad. B vequired
Munoz to comply with "all provicions of federal, stgte and looal laws applicalde w s
fanming opesations,” land use, pormits anad Tadl recuired Hoenses ™ There was slsn an
incderanity provision where Mumoz agreed 1o bold Apie haomless fromm liability, A
reasonable inference s that Apio infended fo protect Hsel! from Hiigation stemming
from Munez's sctivities ard the workers were only inoidental bepeficlarizs, The
workers dud not meet theyr den lo pregent ovidene showing ttwas "more kel
than™ oot that Murphy was wrosg, {dpuflor v ddangie Rickfield Co., sagra, 25
Calath at p, 857

The portton of the dgmend which disiatssed the sovonth cause of sction
s veveraed. In all other vesprcts, the judgment s affiomed. Costs o appetions,

MO T BE PUIRLISHEDS
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PRA T OFFICE Malle By pleong serd dovument In sealed swvelopes with postage
provided fop, which I pdeced for collection and mailing ioday fllow i crdinary business
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