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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA
S099414

Plaintiff and Respondent,
V.

KENNETH RAY BIVERT

Defendant and Appellant

STATEMENT OF APPEALABILITY
This appeal is an automatic appeal following a judgment of

death pursuant to Penal Code section 1249, subdivision (a).

INTRODUCTION
When appellant Kenneth Ray Bivert was 17 years old, he
participated in three murders in two separate incidents in Yolo County.
Because appellant Vwas a juvenile at the time of the offenses, the prosecution
could not legally seek the death penalty. (Pen. Code, § 190.5, subd. (a).)
Appellant entered pleas of guilty to three counts of first degree murder and

was sentenced to state prison for a term of 52 years 8 months to life.
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While an inmate in Salinas Valley State Prison in Monterey
County, appellant was accused of killing inmate Leonard Swartz — a murder
allegedly committed because Swartz was a child molester. The Monterey
County District Attorney sought the death penalty against appellant.

In any penalty phase, the most important factor in aggravation
would be appellant’s three prior convictions for murder while the most
important factor in mitigation would be the fact that appellant killed Swartz
because Swartz was a child molester. During the voir dire proceedings, the
prosecution was able to ask each prospective juror how he or she felt about
the prospect of imposing the death penalty for a person who committed the
murder of a child molester. However, because the trial court denied a
defense motion for a separate jury for any penalty phase, appellant’s trial
counsel could not ask prospective jurors how they might view the
appropriateness of the death penalty for a prison inmate who had been
previously convicted of three counts of murder when he was a juvenile, as
such questions would obviously have prejudiced appellant in the guilt phase
of the trial.

Both sides exercised all their peremptory challenges of
prospective jurors. The trial court erroneously granted the prosecution’s
challenge for cause of a prospective juror who believed the death penalty

was “probably” not appropriate for a person who killed a child molester.

2



The trial court also erroneously denied a defense motion to excuse a
prospective juror for cause because of his beliefs concerning the death
penalty.

In the guilt phase of the trial, thé prosecution presented, over
defense objection, evidence that appellant was a White supremacist.
Appellant is White, as was Swartz. The evidence of racist beliefs on
appellant’s part was irrelevant and the court’é allowing the prosecution to
introduce such inflammatory evidence resulted in a prejudicial violation of
appellant’s constitutional right to a fair trial.

In the penalty phase of the trial, the prosecution introduced
evidence of the three prior murders. In light of the evidence concerning the
three prior murders and the evidence that appellant was a racist, the jury
returned a verdict of death in less than an hour and a half. The introduction
of the evidence of the prior murders in the penalty phase violated
appellant’s constitutional rights because the evidence resulted in appellant
being sentenced to death principally for crimes he committed when he was
a juvenile, which is contrary to the United States Supreme Court decision in
Roper v. Simmons (2005) 543 U.S. 551, 572-578 [161 L.Ed.2d 1].

Because of the above errors, this court should reverse both the

judgment of death and the underlying conviction for murder.



STATEMENT OF FACTS
GUILT PHASE OF THE TRIAL

Prosecution’s Case

The Assault On Rick Dixon

In November of 1996, Rick Dixon was an inmate at Salinas
Valley State Prison in Monterey County. (47 RT 9221-9222.) Dixon had
served seven and a half years of a fourteen-year prison term. (47 RT 9223.)
Dixon had also served time in prison on other prior occasions. (47 RT
9222-9223.) Dixon’s felony convictions included seven counts of receiving
stolen property, forgery, grand theft person, burglary, two counts of
robbery, assault with a deadly weapon on a péace officer with a vehicle, |
and two counts of escape. (47 RT 9222-9224.) At the time of his
testimony, Dixon was on parole. (47 RT 9223, 9241, 9246.)

Appellant, who was also a prison inmate at Salinas Valley
State Prison, was housed with Dixon in building B2. (47 RT 9224-9225.)
In November of 1996, appellant, while in the building day room, told Dixon
there was a “piece of shit” housed in cell 217 that he wanted Dixon to “deal
with,” or stab. (47 RT 9925, 9227, 9254.) Appellant said it was Dixon’s
time to “earn [his] bones” and show that he was part of the group of the
“woods,” or White inmates. (47 RT 9226, 9254.) Dixon considered

appellant to be in charge of the White inmates in building B2. (47 RT

8
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9229.) In prison, there is a code that results in each race being responsible
for dealing with its own “rats” and pedophiles. (47 RT 9232.) The inmate
in cell 217, who was named “Dennis,” was a child molester. (47 RT 9227.)
No one else heard appellant make this proposa_l to Dixon. (47 RT 9254.)

Dixon did not want to get involved in appellant’s proposal
because his release date from prison was pending. (47 RT 9227.)
According to Dixon, a few days after the proposal, appellant told Dixon
that “something” (which was never defined) would happen to him if he did
not stab the child molester. (47 RT 9254-9455.) Dixoh, being aware that,
in the past, similar requests to attack another inmate had been made by
other inmates and that nothing had happened when those requests were
refused, did not take appellant’s proposal seriously and thought he was
bluffing. (47 RT 9230, 9255.)

On November 23, 1996, Dixon, who had been out in the
prison yard, returned to building B2 around 4:30 p.m. (47 RT 9235.) At
that time, the two correctional “floor officers” for that building, Rolando
Gonzales and Nicholas Griewank, went outside to check inmates who were
returning to the building for‘ contraband. (47 RT 9030, 9052.) Upon
entering the building, Dixon used a urinal attached to a wall in the day
room. (47 RT 9235-9236.)

As Dixon started to walk away from the urinal, inmate Steve

9
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area of Dixon’s chest and scratches on both sides of his neck. (47 RT 9211,
9214-9215.) After being taken for a short period of time to a hospital

outside of the prison, Dixon was transported to a hospital within the prison,

- where he remained until November 27, 1996. (47 RT 9215, 9240.) Dixon

was placed under observation, but he did not receive any other medicgl
treatment for his scratches or puncture wounds. (47 RT 9216-9217.)

On the night of the stabbing, Dixon picked out appeliant and
Steve Petty from a photographic lineup. (47 RT 9245-9246, 9288-9289; 54
RT 10,618-10,619.) At that time, Dixon told prison officials that the motive
for the stabbing was that his former cell mate had not paid a drug debt owed
to inmates of other races — not because he had refused appellant’s request to
attack an inmate who was a child molester. (47 RT 9247-9250.) Before
Dixon was stabbed, appellant had asked Dixon why his cell mate, who had
bought drugs from inmates of other races and was then transferred out of the
yard for the B building complex while still owing money for the drugs, had
not been “dealt‘with” prior to leaving the yard. (47 RT 9230.)

Moré than two years after he had been stabbed, Dixon
provided a new motive for the stabbing. (47 RT 9251-9252, 9271-9272.) In
December of 1998, Dixon told Correctional Officer Andy Cariaga that he
was stabbed due to his refusal to comply with appellant’s request to stab an

inmate who was a child molester, as opposed to a motive relating to a drug

12
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debt owed by a White inmate to an inmate of another race. (47 RT 9251-
9252, 9271-9272.) Dixon testified that he received no promises from the
prosecution in exchange for his testimony and his prison sentence was not
reduced. (47 RT 9224.)

Like Dixon and appellant, Inmate D' was housed in building
B2 at Salinas Valley State Prison on the date Dixon was stabbed. (47 RT
9277.) He was serving a 32-year sentence for convictions of four counts of
child molestation and one count of embezzlement. (47 RT 9276-9277.)

From his cell on the upper of the two tiers of cells, Inmate D
could see the day room. (47 RT 9280-9281.) Inmate D testified that, on
November 23, 1996, while he was in his cell, he saw appellant come up
behind Rick Dixon and hold him while Steve Petty approached from the
front and started stabbing him in the chest. (47 RT 9281-9282.) In contrast
to Dixon’s version of the events, Inmate D was certain Petty, not appellant,
was the stabber. (47 RT 9282, 9285; 50 RT 9854-9855.) After the stabbing,
Inmate D observed Petty run to the lower C section and throw something

into the shower. (47 RT 9282-9283.)

! At trial, inmate witnesses other than Dixon were identified only by
an initial. However, during deliberations, the jury was given exhibits that
contained the full names of all the inmate witnesses. (52 RT 10,225,
10,293-10,294; 56 RT 11,057-11,058; 64 RT 12,646; 65 RT 12,823.)

13



The Killing Of Leonard Swartz

A. Appellant’s Pre-Offense Statements To Two Inmates
About The Killing Of Swartz

1. The Statements To Inmate D

After Rick Dixon was stabbed, appellant was transferred out of
the buildings in the B complex of the prison. {50 RT 9839-9840.) Buta
few months later, in February of 1997, Inmate D saw appellant back in the B
complex yard. (50 RT 9840.) Inmate D asked appellant why he was back
on the B yard so soon after the Dixon incident and whether he was going to

be getting his job back. (50 RT 9841.) Appellant responded he was not

going to be around too long because he was going to “hit” a child molester

in building Bl./ (50 RT 9841.) Inmate D asked appellant if he was sure he

‘wanted to do that in light of his just being allowed to return to the B yard.

(50 RT 9841.) Appellant replied it was something he had to do as the other
inmate needed to be “gutted.” (50 RT 9841, 9854.)

Almost a year after Dixon was stabbed, Inmate D contacted
the Santa Barbara County District Attorney’é Office to tell them of the
information he had regarding the stabbing of Dixon. (50 RT 9851-9852.) In
turn, the Santa Barbara County District Attorney’s Office passed on the
information to the Monterey County District Attorney’s Office. (50 RT

9852.) Denying there was any causal connection to any charges in Santa

14



Barbara against him and his coming forward with information about the
stabbing, Inmate D testified he felt compelled to come forward with his
informatioﬁ because he had seen too many attacks in prison. (50 RT 9847-
0848, 9852.)

Because he was testifying against another inmate, Inmate D
risked being stabbed himself and, as a result, he was assigned to a “soft” or
“sensitive needs” yard. (47 RT 0286-9287; 50 RT 9847, 9849.) Inmate D
had written the district attorney sevéral times to complain about problems he

was experiencing in prison. (47 RT 9286-9287; 50 RT 9852)

2. The Statements To Inmate C

In 1996, Inmate C was housed in building B1 at Salinas Valley
State Prison. (50 RT 9862.) He was serving a 40-year sentence for six
counts of robbery with firearm enhancements, assault with a firearm on a
peace officer, assault with a deadly weapon, and stealing a car. (50 RT
9862.) He had also been convicted of three or four felonies in Florida. (50
RT 9885.)

Two or three times, including the morning of February 5,
1997, on which Swartz was stabbed, appellant told Inmate C that Swartz was
a child molester who did not belong on the face of the earth. (50 RT 9863-
9868.) Appellant said one of his missions in prison was to take care of

15



“scum” like Swartz. (50 RT 9866.) Appellant further stated it was the
responsibility of the White race to “take care of” such people. (50 RT
9866.)

Appellant would tell young White inmates new to prison
“what the white race is all about and what they should do.” (50 RT 9876.)
Appellant said that the White race had “gotten soft” over the years and,
years ago, people like Swartz would have been “dealt with.” (50 RT 9867.)
Appellant said that one of his missions was to clean up all the “trash” and
“scum” that White people “let slide.” (51 RT 10,019.)

During the conversation on February 5, 1997, appellant told
Inmate C that he was going to deal with the Swartz matter himself that day.
(S0 RT 9869.) Although Inmate C saw Swartz, who was his friend, after he
had spoken to appellant and before Swartz was stabbed later that day,
Inmate C did not warn Swartz about appellant’s statements because he did
not believe appellant would really attack Swartz. (50 RT 9865, 9874.)

During the time the B building complex was opcn, inmates can
choose to go to the yard or to remain in the building. (50 RT 9872.) On the
day Swartz was stabbed, Swartz remained in the building while Inmate C
chose to go out to the yard. (50 RT 9872, 9874.) As he‘ left, Inmate C
observed appellant sweeping, even though appellant was not assigned to do

sweeping duties in the building. (50 RT 9872-9873.) While Inmate C was

16
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in the yard, Swartz was attacked. (50 RT 9868.) Inmate C did not see the
attack on Swartz, but he did see him being carried out of the building on a
stretcher. (50 RT 9868, 9883.)

Inmate C believed that aﬁpellant told only him and three others
— inmate Steven Lesley and two other inmates named “Steve” and “Kehny”
— about his plan to stab Swartz and, therefore, if someone informed on
appellant, appellant would be able to find out the identity of the informant.
(50 RT 9871-9872.) Inmate C believed it would have been dangerous to
inform on appellant. (50 RT 987549876, 9881.) Inmate C testified he later
came forward because his conscience was bothering him for not doing
anything to stop Swartz’s killing. (50 RT 9882.)

At the time of his first interview regarding this matter, Inmate
C was under a doctor’s care and took medication for anxiety and depression.
(50 RT 9885-9886.) He was on this same medication at the time of his trial
testimony. (50 RT 9886.) Inmate C denied receiving any benefit in
exchange for his testimony other than receiving secure housing while in

prison. (50 RT 9882.)

17



B. The Stabbing Of Swartz

On November 23, 1996, the date Dixon was stabbed, appellant
was moved to an administrative segregation unit at Salinas Valley State
Prison, where he remained until Janvary 24, 1997. (53 RT 10,446-10,447.)
Appellant was then transferred to building B1. (53 RT 10,447-10,448.) In
building B1, as well as in all buildings at the prison, Black inmates stayed
on the C section side of the day room along with Northern Hispanics, while
White inmates congregated in section A with Southern Hispanics. (47 RT
9295; 48 RT 9464.)

On February 5, 1997, Correctional Officers Erica Carbajal
(who then went by the surname of “Schweitzer”) and Jason Morgan were
working in building B1 as floor officers while Correctional Officer Mary
Brockett was working in the upstairs control room. (47 RT 9291-9293,
9312; 48 RT 9460.) Around 11:25 a.m., a couple of Black inmates
approached the officers’ podium where Carbajal was sitting and asked for
some paperwork. (47 RT 9293-9294.) Carbajal went into an office by the
day room to get the requested paperwork. (47 RT 9296.)

About the same time, in the upstairs control room, Officer
Brockett’s attention was drawn to a Black inmate in the upper tier of section
C, who was persistently shouting at her to open his cell door. (47 RT 9315-

9317; 48 RT 9423.) Also at the same time, Officer Morgan stepped outside
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the building to talk with Sergeant Wayne Mitchell. (48 RT 9460.)

When Carbajal left the office with the paperwork that the
inmates had requested, she saw, on the A side of the day room, inmate
Leonard Swartz, who was bleeding, holdihg his hands around his throat and
- stumbling towards her. (47 RT 9297, 9299.) Carbajal pressed the al’arm she
carried on her and ordered all the inmates down to the floor. (47 RT 9298.)
Carbajal then helped Swartz down to floor and called for medical help. (47
RT 9298.)

After hearing the alarm set off by Carbajal, Officer Morgaﬁ
and Sergeant Mitchell entered the building. (48 RT 9438, 9461-9462.)
They too saw that Swartz was bleeding and ordered all the inmates to get
down on the floor in a prone position. (48 RT 9438-9439, 9462.) When
correctional officers with the Investigative Services Unit (ISU) arrived,
Sergeant Mitchell turned over the area to them for an investigation to be
conducted. (48 RT 9440-9441.) |

Officer Carbajal retrieved a Stokes litter (a gurney without
wheels) so Swartz could be carried away from the building. (47 RT 9299-
9300.) As Swartz was being carried off on the gurney, one of the officers
tripped and the litter fell to the ground, but Swartz remained on the litter
when it was dropped. (47 RT 9302; 48 RT 9453, 9463, 9485.) The officers

took Swartz first to the prison infirmary of the B building complex and then
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to the emergency room at the prison’s Correctional Treatment Center. (48
RT 9486-9487.) From there, an ambulance took Swartz to the emergency
room at Natividad Medical Center. (49 RT 9705-9708.)

As a result of the stabbing, Swartz’s carotid artery had been
partially severed and muscles in his neck had been cut. (50 RT 9821.) Over
two weeks later, on February 22, 1997, Swartz died. (50 RT 9820, 9828-
9830.) Forensic pathologist Dr. John Randolph Hain testified that the stab
wounds caused blood loss, which in turn caused strokes, which resulted in a

brain seizure and death. (50 RT 9828-9830, 9838.)

C.  The Investigation Following The Killing Of Swartz
Officer Joseph Moss of the ISU prepared a diagram of the

écene, documenting the location of the inmates in the section A side of the
day room. (48 RT 9496, 9499.) Appellant was among those inmates. (48
RT 9499.) Moss also made a videotape showing the location of the inmates.
(48 RT 9501.)

| Officer Warren Holland was working in the B complex yard at
the time the alarm sounded in relation to the stabbing of Swartz. (48 RT
9528.) While on the yard earlier that day, Officer Holland had confiscated
as contraband some blue Los Angeles County shorts from an inmate on the

yard. (48 RT 9529.) When responding to the alarm in building B1, Officer |
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Holland still had the contraband blue shorts in his possession. (48 RT
9529.)

After entering building B1, Officer Holland observed a shank
on the floor on the A side of the day room. (48 RT 9529-9530.) He secured
the shank by placing a bucket over it and then placing the contraband blue
shorts on top of the bucket. (48 RT 9530.) At trial, Holland did not recall
seeing blood on the contraband shorts, but he acknowledged that a
photograph of the shorts he was shown appeared to depict stains on the
shorts. (49 RT 9604.)

Officer Holland relinquished control of the bucket covering
the shank to another officer, who had arrived on the scene to take
photographs. (49 RT 9611.) Officer Holland also participated in strip
searching inmates from the A and B sections who were in the immediate
area of the stabbing. (49 RT 9610-9611.)

Correctional Officer Andy Cariaga, who was an investigator
with the ISU, arrived at building B1 and assumed control of the investigation
from Lieutenant Davis and Sergeant Mitchell. (49 RT 9632.) One of
Cariaga’s first directives to Sergeant Mitchell was to “freeze” the entire day
room floor, of stop the inmate mdvement that had been taking place in that
area. (49 RT 9633.)

Upon the arrival of Sergeant Jose Rocha on the scene, Cariaga
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relinquished control of the investigation to him. (49 RT 9634.) Rocha
instructed Cariaga to conduct a Hemastix presumptive test for blood on 10
randomly selected inmates in the day room. '(49 RT 9634.) The inmates
selected included appellant. (49‘RT 9636, 9638.) Appellant’s Hemastix test
reaction was positive. (53 RT 10,431.)

Cariaga saw that appellant’s hands were shaking, his chest was
quivering, and he was sweating. (49 RT 9636.) When Cariaga asked
appellant why he was shaking, appellant answered that he was cold. (49 RT
9636, 9700.) When Cariaga asked appellant why he was sweating, appellant
had no rcsponée. (49 RT 9636, 9700-9701.) The temperature in the room
was normal and Cariaga noticed no other inmates who were shaking. (49
RT 9637.)

Cariaga logged the shank that was found into evidence. (49
RT 9642-9643.) The weapon had a white cotton linen handle and flat metal
which had been bent in an L-shape. (49 RT 9643.) Cariaga disassembled
the weapon to do a fingerprint exam, but he found no prints. (49 RT 9643-
9644.)

Officers took appellant’s blue jeans, belt, and shoes from him
and later forwarded them to the Department of Justice (DOJ) laboratory in
Watsonville for examination. (49 RT 9645-9646, 9664-9665.) Also taken
into evidence and forwarded to the DOJ laboratory was a blue state-issued
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shirt found by Correctional Officer Fernando Beltran on a stairwell handrail
near the crime scene. (49 RT 9646, 9647, 9670-9671.)

It was determined that appellant’s shoes did not match the
footprints found on the floor at the crime scene area. (49 RT 9647.) Greg
Alivez, a senior crimiﬁalist with the DOJ laboratory in Watsonville, detected
blood on the shank, blood on Swartz’s clothing, blood on the blue shirt
which was found on the railing by Officer Beltran, and blood on appellant’s
jeans. (53 RT 10,408-10,409, 10,413-10,416, 10,418-10,419.) He sent that
evidence, as well as blood drawn from appellant, to the DOJ DNA
laboratory in‘Berkeley. (53 RT 10,408-10,409, 10,413-10,416.)

The laboratory extracted DNA from the blood evidence
received in appellant’s case. (54 RT 10,677.) Margaret Aceves, a
criminalist at the laboratoi'y, used the PCR method to type and compare the
DNA found on the evidence. (54 RT 10,685, 10,691-10,692.) She found
that blood on the shank blade, the shank handle, and the rearrof appellant’s
pants matched Swartz’s blood. (54 RT 10,703-10,704.) She estimated the
probability among Caucasians that a random person, other than Swartz,
would possess this DNA profile ranged from 1 in 15 billion to 1 in 26
billion. (54 RT 10,702-10,704.)

DNA found on the front of appellant’s pants contained a

mixture of Swartz’s DNA and appellant’s DNA and it appeared that blood,
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which was consistent with Swartz’s blood, was the major contributor of the
DNA with appellant contributing “background” DNA as the wearer of the
pants. (54 RT 10,705-10,710; 55 RT 10,803-10,804.) Background DNA
could come from saliva or semen; (54 RT 10,712.) Some DNA tfxat was
found on appellant’s shirt sleeve was from neither appellant nor Swartz. (55
RT 10,806-10,807.)

After the stabbing of Swartz, Sergeant Jose Rocha began

reviewing appellant’s outgoing and incoming mail. (53 RT 10,470.) He

“noticed an envelope addressed by appellant to Mary Ellen Mercer in Citrus
Heights, California. (53 RT 10,471-10,472.) Inside the envelope was a
letter dated February 19, 1997, written to “Christian.” (53 RT 10,471-
10,472.) In February of 1997, Christian Banscombe was an inmate in
building B1. (53 RT 10,482-10,483.) Inmates are not allowed to send
letters to one another and, in order to circumvent that rule, inmates will write
to intermediaries outside of prison. (53 RT 10,481-10,482.) Mercer was
Branscombe’s grandmother. (54 RT 10,639.) Rocha copied the envelope
and letter and put them in the mail.. (53 RT 10,472.)

In May of 1998, District Attorney Investigator Gary Craft
searched Mary Ellen Mercer’s home in Citrus Heights and seized the
envelope previously viewed by Sergeant\Rocha. (54 RT 10,639, 10,643.)
At trial, Ms. Mercer acknowledged she served as an intermediary for mail
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between appellant and her grandson, Christian Banscombe. (54 RT 10,658-
10,659.)

In the letter, appellant wrote Branscombe that he wished he
could fxave “hung around with him” longer in building B1, but he “was
honor bound, gave my word and that is law.” (53 RT 10,474.) Appellant
wrote that the authorities had the wrong man as the victim “realized what a
worthless piece of human waste he was énd tried to take himself out.” (53
RT 10,476.) Appellant asked, “How can a man call himself a peckerwood
and still live on the yard with scrap?” (53 RT 10,478.) Sergeant Rocha
explained that a “peckerwood” is a White supremacist in the prison system
and also testified that the term refers to a White inmate who is a “bleed off’
of the Aryan Brotherhood. (53 RT 10,478, 10,481.) In the letter, appellant
wrote he had not smoked for a while and would gladly beat a Muslim to
death with a sack of pork chops for a cigarette. (53 RT 10,479.)

At one point in his letter, appellant told Branscombe that
prison authorities had taken blood samples from him and identified him as
the assailant in a stabbing incident, but they were wrong because he did not
stab anyone. (53 RT 10,476.) Appellant hoped that “{e]ventually maybe . . .
they will figure out they have got the wrong guy.” (53 RT 10,474.)

District Attorney Investigator Gary Craft testified that on
September 7, 1999, a book was found in appellant’s property that bore a
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label with appellant’s name, his address at Pelican Bay State Prison, and his
Department of Corrections number. (54 RT 10,635-10,638;) The book
contained handwritten passages that read, “Non-existence of the unfit has
and will be the law of nature,” and “The one who knows the secret does not

speak; the one who speaks does not know the secret.” (54 RT 10,639.)

D.  The Testimony of Three Inmates Who Saw The Stabbing Of

Swartz

1. Inmate F

On the date Swartz was stabbed, Inmate F, who is a Northern
Mexican for purposes of the unofficial system of segregation, was housed in
building B1 of Salinas Valley State Prison. (50 RT 9899-9000, 9902, 9910.)
He was serving a sentence of 28 years to life and had previously been
convicted of two counts of second degree bﬁrglary, petty theft with a prior
theft conviction as a felony, the sales of narcotics, a prison battery on a non-
inmate, and first degree murder. (50 RT 9898-9899.) Inmate F was a “shot
caller” for his gang, the Nuestra Familia. (50 RT 9910; 9913.) A shot caller
could order members of his gang to “hit” (stab or kill) other inmates in the
prison. (51 RT 10,010.)

Around the time of the stabbing, Inmate F wanted to get into

his cell on the second tier to retrieve some items so he could shower and, in
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order to do so, he was using the call button to try to gét the attention of the
control booth officer. (50 RT 9901-9902.) Inmate F, while talking to an
inmate in another cell, heard punching and slapping that sounded like a
fight. (50 RT 9902.) He turned and saw appellént slapping another White
inmate with both hands while the other inmate was attempting to push
appellant away. (50 RT 9902-9904.) Before the grand jury, Inmate F
testified he saw appellant hitting the inmate with one hand and slapping him
with the other. (51 RT 10,005.) Inmate F testified that his memory had
faded and, at the time he shared information with the grand jury, the facts
were fresher in his mind. (50 RT 9923; 51 RT 10,006.)

The inmate with whom appellant had been fighting started
walking to the floor officers’ podium bleeding and holding his neck. (50 RT
9904.) However, Inmate F never saw a weapon being used in the fight. (50
RT 9923.) After the fight ended, Inmate F was not focusing on appellant.
(50 RT 9905.) But, in his peripheral vison, Inmate F saw appellant walk off
and throw “something,” although he was unsure what was thrown. (50RT
9905-9906.) Inmate F was not familiar wfth either participant in the fight
and had never spoken to either appellant or the other individual involved.
(50 RT 9909-9910.)

On March 7, 1997, about a month after Swartz was stabbed,
AInmatc F, during an interviéw with Correctional Officers Beltran and
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Barron, stated that all that he saw was Swartz bleeding. (51 RT 10,008-
10,009.) He came forward with additional information only after he was the
victim of an attack by other Northern Mexican inmates. (50 RT 9913,
9915.) In March of 1998, which was about a year after he first provided
information to Officers Beltran and Barron, Inmate F identified appellant in
a photographic lineup. (50 RT 9918.) Two years after his first interview,
Inmate F identified appellant in the videotape of the crime scene that was
filmed just after the attack. (50 RT 9918-9919; 54 RT 10,624-10,625.)
Inmate F’s testimony at appellant’s trial exposed him to further attacks by
his own ethnic group. (50 RT 9913.)

Besides remaining in safer prison housing, Inmate F had not
received any benefits from the prosecution. (50 RT 9915, 9917-9918.)
Inmate F believed that, in any event, information he had provided in other

cases would have ensured him a “soft yard.” (51 RT 10,011.)

2. Inmate G

Inmate G, who was housed in building B1, is a Southern
Mexican inmate for purposes of the prison’s informal segregation system
and therefore would spend time in section A of the day room — the same
section where the White inmates congregated. (51 RT 10,021.) He was

serving two life sentences plus seven years and had previously been
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convicted of assault with a deadly weapon, grand theft person, two counts of
kidnapping for robbery, robbery with a firearm, and grand theft aﬁto. (51
RT 10,020-10,021, 10,047.)

At the time of the stabbing of Swartz, Inmate G was on his

way to the showers in section A when he saw a fight between two inmates.

(51 RT 10,022-10,023.) One of the inmates, who had blood coming from

his neck, ran towards the floor officers’ podium. (51 RT 10,023.) Inmate G
identified appellant as one of the inmates involved in the incident. (51 RT
10,024.)

In his testimony before the grand jury, Inmate G stated he saw
appellant make two quick motions. (51 RT 10,034.) However, he told
Investigator Gary Craft of the District Attorney’s Office that he saw that the
victim had been stabbed three or four times. (51 RT 10,036.) At trial,
Inmate G explained that he heard thumps before seeing the stabbing
motions, but he saw only two stabbing motions. (51 RT 10,036-10,037.)

Afier noticing the other inmate bleeding from his neck, Inmate
G saw appellant had something in his hand, but he could not tell whether or
not it was a weapon. (51 RT 10,034, 10,041-10,042.) Later, as he was
walking to the day room wall, as he was ordered to do by the correctional
officers, Inmate G saw a weapon on the floor. (51 RT 10,024.)

When he was lying prone on the floor of the day room with all
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the other inmates, Inmate G saw, lying next to him, a blue shirt with blood
onit. (51 RT 10,038-10,039.) After the inmates were later moved, Inmate
G saw appellant wearing a blue shirt that was too small for him. (51 RT
10;02‘5-10,026.) Inmate G did not remember if appellant was wearing the
shirt at the tiﬁle of the fight with the other inmate. (51 RT 10,027.)

When Inmate G was ordered to stand by the wall, he walked
over the blood on the floor and he could not remember whether other
inmates also walked through the blood as they made their way to the wall.
(51 RT 10,044, 10,047.) The yellow crime scene tape was not put up
around the blood trail until after the inmates had been moved across the
room to the wall and had been strip searched in the crime scene area. (51
RT 10,044.)

Inmate G was first questioned about the incident by Lieutenant
Moss and Sergeant Rocha in a prison office. (51 RT 10,045.) Because he
was being interviewed in an office with a lot of windows and he thought the
other inmates were watching him, he did not tell the officers what he saw.
(48 RT 9520-9521; 51 RT 10,031; 53 RT 10,467-10,468.) However,
Lieutenant Moss testified that the windows of the office had been covered
completely so that other inmates could not see inside. (48 RT 9509.)

In a second interview conducted in June of 1998, Inmate G

decided to tell the officers he had information about the stabbing. (51 RT
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10,031-10,032.) At that time, Inmate G had already testified in another
unrelated murder case and was a target of other inmates so he decided he
“needed to get off of the yard” by providing information about appellant.
(51 RT 10,031-10,032.) Inmate G had played handball with appellant and
was sure of his identification of appellant. (51 RT 10,028, 10,030.)

In addition to providing information because he wanted to get
transferred, Inmate G testified he also came forward with information |
because he felt the attacked inmate did not deserve to be stabbed. (51 RT
10,030.) By his testimony, Inmate G had placed himself at risk of attack by
other Southern Mexicans. (51 RT 10,030.) Inmate G had been moved to a
protective housing unit, but had received no other benefits as a result of his

testimony. (51 RT 10,032.)

3. Inmate A

Inmate A, another inmate housed in building B1, was
convicted of child molestation and failing to register as sex offender, for
which he was sentenced to prison for 26 years to life under the Three Strikes
law. (51 RT 10,054.) Inmate A was a friend of Leonard Swartz and, around
11:20 a.m. on February 5, 1997, he was playing dominos with him in the
day room. (51 RT 10,055-10,056.) There was a yard recall for a custody

count at that time. (51 RT 10,056.) Swartz walked away from the table
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before the grand jury, Inmate A testified he was not positive of his
photographic identification of appellant. (51 RT 10,068-10,069.) On May
5, 1999, he was shown the crime scene videotape taken after the stabbing,
bu’t he could not identify appellant in the video. (51 RT 10,666-10,667.)
Also on that date, he told District Attorney Investigator Craft that he did not
want to testify because he could not remember details of the incident. (51
RT 10,667.) In March of 1999, Inmate A told Investigator Craft that the
person he picked out in March of 1997 was definitely the person who
committed the crime. (51 RT 10,071.) At trial, Inmate A testified he was
sure of his identification of appellant. (51 RT 10,071.)

According to Inmate A, he was not promised anything by the
prosecution in exchange for his testimony other than a transfer to Mule

Creek State Prison. (51 RT 10,064.)
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Appellant’s Statements Regarding Both Offenses To Inmates J, R,

and P

A. InmateJ

From May 12 through May 20, 1997, Inmate J was appellant’s
cell mate at Corcoran State Prison. (52 RT 10,207, 10,220.) Inmate J had
been convicted of two counts of residential burglaries and petty theft with a
prior conviction for theft. (52 RT 10,205-10,206.) In Septemﬁer of 1997,
Inmate J received an additional six-year term for possessing a shank while in
custody at Salinas Valley State Prison. (52 RT 10,206.) Inmate J was
carrying shanks for the prison gang Nazi Low Riders so that members of that
gang could use them to assault other inmates. (52 RT 10,236-10,237.) The
district attorney who prosecuted Inmate J in the weapon-possession case was
the same district attorney prosecuting appellant’s case. (52 RT 10,206.)
During the eight days he was celled with appellant, Inmate J

reviewed appellant’s paperwork relating to the incidents Acharged against
him. (52 RT 10,239.) Appellant told Inmate J that, in November of 1996 in
Salinas Valley State Prison, inmate Steve Petty and he threw a garotte
around another inmate and appellant then stabbed that inmate six to eight
times in the torso area. (52 RT 10,208-10,209.) Appellant said he wanted
to kill the inmate because he heard rumors that the stabbed inmate had |
earlier shared a cell with a Black inmate. (52 RT 10,210.) Appellant said
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that, as a result of the incident, he was placed in “the hole,” but he was later
released into building B1 when the prison investigation “didn’t pan out.”
(52RT 10,211))

Appellant told Inmate J that, while he was in “the hole,” he
thought up a mental list of inmates to target. (52 RT 10,211.) Appellant .,
was glad he was released to building B1 because the target on the top of his
list was also housed there. (52 RT 10,211-10,212.) Appellant wanted to kill
that target, who was a child molester, because he Qanted to get clout and
bragging rights. (52 RT 10,212-10,213.) Appellant said he made a knife to
kill the inmate child molester by sharpening a flat piece of metal on one
side. (52 RT 10,213-10,214.)

Appellant said that, while the other inmate was gathering
property in order to go to the shower, he stood by a day room table with a
knife in his back pocket, waiting for the inmate. (52 RT 10,214-10,215,
10,244, 10,342-10,344.) When the other inmate walked by, appellant struck
him in the side of his neck, cutting it wide open. (52 RT 10,215.) Appellant
attempted to stab the other inmate in his carotid artery because, if he could
sever it, the inmate’s chances of survival would not be good. (52 RT
10,215.)

Appellant said that afterwards he cleaned his hands, but

correctional officers conducted a swab test on his hands that resulted in a
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Inmate J knew and spoke with Inmates A, C and D, other
inmates who testified against appellant. (52 RT 10,228-10,231.) Prior to
trial, he had been housed with Inmate C. (52 RT 10,228-10,229.)

Inmate J received no promises from the prosecution in
exchange for his testimony other than housing in a protective custody yard.
(52 RT 10,225.) Afier he testified befofe the grand jury in appellant’s case,
Inmate J and his cell mate were assaulted while they were housed in a “half
and half yard,” but the prison authorities would not take any action
concerning that attack. (52 RT 10,254-10,256.) Inmate J then wrote the
prosecution and threatened to retract everything he had said if he did not get

the treatment he wanted. (52 RT 10,237-10,238, 10,254-10,256.)

B. Inmate R

In 1997, Inmate R was incarcerated with appellant in Pelican

' Bay State Prison. (52 RT 10,260-10,261.) He was in the same yard with

appellant for about four to six months, and later was housed in the same
building with appellant. (52 RT 10,260-10,261.) He had sustained
convictions for attempted premeditated murder with the infliction of great
bodily injury and the use of a firearm, two counts of receiving stolen
property, and second degree murder. (52 RT 10,260.)

Inmate R knew Inmates C, O, and P, who were also testifying
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against appellant. (52 RT 10,266.) It was Inmate P who gave the district
attorney Inmate R’s name, which led to District Attorney Investigator Craft’s
interview with Inmate R in January of 2001, almost four years afier the
incidents. (52 RT 10,269.)

In that interview, Inmate R stated he spoke to appellant about
appellant’s case at the time appellant was indicted. (52 RT 10,268.) He told
Craft that appellant committed a first stabbing with another inmate and that
appellant was upset that the attacked inmate survived. (52 RT 10,262.)
Inmate R told Craft that appellant believed that the first inmate attacked was
a sex offender. (52 RT 10,269.) Appellant said he got away with that
stabbing. (52 RT 10,262.)

An inmate stabbed by appellant in a second incident was a
child molester. (52 RT 10,262.) Appellant was concerned about inrnateé
who might testify against him. (52 RT 10,263.) Inmate R testified that it
was not unusual for inmates to brag in order to make themselves look like “a
big man.” (52 RT 10,262-10,263.)

Inmate R did not feel it was risky to testify because he.was
already in protective custody and therefore had nothing to lose. (52 RT

10,265.)
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C. Inmate P

Inmate P was a cell méte of appellant at Pelican Bay State
Prison for about fqur months in 1998. (52 RT 10,275-10,276.) Inmate P
had been convicted of attempted robbery, attempted second degree robbéry,
second degree robbery, residential burglary, felony assault, and also possibly
of drug possession, and had spent most of his adult life in prison. (52 RT
10,273-10,274, 10,294-10,295.)

Appellant told Inmate P about stabbing an inmate at Salinas
Valley State Prison. (52 RT 10,277.) While another inmate held the inmate
who was attacked, appellant stabbed him 18 times, but the victim survived.
(52 RT 10,277.) Inmate P did not recall the reason appellant stabbed that
particular inmate other than the stabbed inmate was on a “hit list.” (52 RT
10,302.) Appellant said he was trying to kill the inmate and get to Pelican
Bay State Prison. (52 RT 10,278.) Appellant said he knew human anatomy
and knew where to stab someone to kill him. (52 RT 10,278.)

After being sent to administrative ségregation, appellant and
the other inmate involved in the stabbing made an agreement to stab
someone else in order to get sent to Pelican Bay State Prison. (52 RT
10,279.) Appellant previously mentioned to Inmate P that he had been to
Pelican Bay State Prison before and liked it there. (52 RT 10,279.)

Appellant said he was targeting child molesters, Blacks, and “rats.” (52 RT
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10,279-10,280.) Appellant believed the gene pool should be cleansed of
defective persons. (52 RT 10,285.)

Appellant also described a second stabbing to Inmate P. (52
RT 10,280.) Concerning that second stabbing, appellant said he was waiting
in his cell and had an “ice piece” in the day room. (52 RT 10,280.)
Appellant stabbed that inmate because the inmate was a child moléster. (52
RT 10,282, 10,303.) Appellant said he was not sure whether he stabbed the
inmate in the neck or not. (52 RT 10,280.) Appellant said the other inmate
staggered to the floor officers’ podium and bled to death. (52 RT 10,280.)
According to appellant, a female correctional officer started throwing up at
the sight of the blood. (52 RT 10,280.)

Appellant took off his shirt because he got blood on it and then
grabbed someone else’s shirt and put it on. (52 RT 10,280.) Appellant said
he got blood on his hands, which the authorities detected with some type of
test. (52 RT 10,281.) However, appellant planned to tell authérities that
blood got on him when the other inmate bumped into him afier the stabbing
and appellant pushed him off. (52 RT 10,281.)

Prior to being celled with appellant, Inmate P had been in a
sensitive needs yard, but he was removed and placed back in general
population. (52 RT 10,304-10,305.) He testified that inmates have to have
“big issues” in order to get into and stay in a sensitive needs yard. (RT
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10,305.) Inmate P wanted to get back in a sensitive needs yard, especially
because he had been stabbed by “The Maniacs,” which was a group with
which he had associated while in prison. (52 RT 10,305-10,306.) This, in
part, led Inmate P to come forward with information about appellant. (52
RT 10,287.) Inmate P’s religious beliefs were another reason he came
forward. (52 RT 10,288.) In addition to providing information about
appellant, Inmate P had told prison authorities about other matters. (52 RT
10,307.)

Inmate P knew Inmate R, who testified against appellant, and
he was possibly familiar with Inmates C, O, and T,> who also testified
against appellant. (52 RT 10,290-10,294.) Other than his being placed in
protective housing, no promises were made by law enforcement to Inmate P.

(52 RT 10,288-10,289.)

Contact Among The Inmate Witnesses
Some of the inmates who testified against appellant knew one
another at the time they gave statements about appellant’s alleged offenses
to law enforcement, but most of the inmate witneéses did not know one

another. (50 RT 9850-9851, 9882-9883; 51 RT 10,012-10,013, 10,051,

3 Inmate T testified in the penalty phase of the trial.
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10,225-10,226, 10,266-10,267; 52 RT 10,289-10,290.) The prosecution
introduced into evidence a chart (exh. 38) showing where each inmate
witness was housed in prison from the dates of the two stabbings with which
appellant was charged to the date they first gave information about the
offenses to iaw enforcement. (54 RT 10,611, 10,645-10,650; 56 RT 11,057-

11,058.)

Defense’s Case

James Esten had worked at the California Department of
Corrections as a vocational instructor, a supervising correctional counselor,
a program administrator, an administrator of a correctional training center,
and an inmate appeals investigator before retiring after 19 years of service.
(55RT 10,843-10,844.) Asa program administrator, he was given the
authority to run a general population housing unit. (55 RT 10,843.) Atthe
time of trial, Esten worked as a private correctional consultant. (55 RT
10,842.) Prior to appellant’s case, he had testified approximately 50 times
in 20 different counties in a variety of cases, including capital cases. (55 RT
10,844.)

Esten testified that a prison inmate can always find a way to
look at a cell mate’s paperwork concerning his commitment offenses. (55

RT 10,848.) He explained that “[t]here is no way that one inmate can keep
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his cell partner from reviewing or looking at his paper work unless he sends
all that paper work home or to his attorney.” (55 RT 10,848.)

Inmates can communicate with each other through various
means, such as third party mail drops and “fish lines.” (55 RT 10,844-
10,846.) Third party mail drops involve mail inmates send to a third party,
who then send the mail back to another inmate at the prison. (55 RT
10,834.) Fish lines involve a thin piece of cloth with a note attached to it
being flipped down the tier to the inmate with whom the inmate using the
fishing line wants to communicate. (55 RT 10,845.)

In Esten’s experience at the Department of Corrections, many
times inmates have told him a false story in order to get a personal benefit.
(55 RT 10,847.) Inmates consider “soft yards” to be more desirable
housing. (55 RT 10,850.) Esten testified that the term “peckerwood” in
prison means nothing more than a White male. (55 RT 10,850-10,851.)

Irine* Asuncion, a correctional officer at Salinas Valley State
Prison at the time of the stabbing of Swartz, helped another officer log the
names and ﬁrison numbers of the inmates who were in their cells at the time
of the investigation. (57 RT 11,205-11,208.) According to her report,

Inmate F was in his cell at that time. (57 RT 11,207.) Asuncion responded

* The record reflects that the witness spelled her first name in this
manner, as opposed to the more common “I-r-e-n-e.” (57 RT 11,204.)
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to the alarm from building B1 about 10 to 15 seconds after the alarm
sounded, but she did not start making her list until about 30 or 45 minutes
after arriving there. (57 RT 11,211.)

Juan Bergamo, a supervisor at the DOJ laboratory in
Watsonville, examined appellant’s cell on June 18, 1997, in an effort to
determine if the ceiling had been used to sharpen a metallic object. (57 RT
11,214-11,215.) He took a sample from a possible scrape mark and sent it to
the DOJ laboratory in Sacramento along with the shank that was found, but
no metal matching the shank was detected in the sample from the céiling in
appellant’s cell. (57 RT 11,216-11,218.) Because any metallic pieces could
have fallen from the ceiling, Bergamo could not conclude that the shank was
not in fact sharpened in appellant’s cell. (57 RT 11,219.)

The parties stipulated that, when appellant was examined by a
medical technical assistant around 2:20 p.m. on February 5, 1997, he had no

sign of injury. (57 RT 11,220 -11,221.)

Prosecution’s Rebuttal

Lieutenant Joseph Moss testified that, before he started filming
the videotape of the day room, it was determined that three inmates who

were on the top tier had not been involved in the murder and they therefore

were taken back to their cells. (57 RT 11,223-11,224.)
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PENALTY PHASE OF THE TRIAL
Prosecution’s Case
The Three Murders Committed When Appellant Was A Juvenile

About 8:00 p.m. on Saturday, September 5, 1987, 21-year-old
Adam Hennessy gave appellant, who was 17 years old at the time,* and
Inmate T, another young man, a ride to Portuguese Bend, which is a bend m
a river near the towns of Woodland and Knights Landing in Yolo County,
California. (64 RT 12,625-12,626, 12,634-12,636.) Appellant and Inmate T
planned to spend the night there and arranged for Hennessy to pick them up
the next day around noon. (64 RT 12,636-12,637.)

On that same night, 17-year-old David Garske and four friends
went out to Portuguese Bend to drink beer. (64 RT 12,625-12,627.) When
Garske and his friends first arrived, they noticed a man fishing with his
pickup truck parked nearby. (64 RT 12,628.) After turning a corner by the
river, Garske saw Inmate T and appellant, both of whom he previously
knew, by a beach area. (61 RT 12,019; 64 RT 12,627-12,629, 12,632.)

After some conversation, appellant showed Garske a shotgun.

(64 RT 12,629-12,630.) The shotgun did not function because it had sand in

* Appellant was born on January 7, 1970. (61 RT 12,019.)
> Inmate T was referred to as “Tony” by many witnesses.
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it, but Garske cleaned it out, put in some shells, and was able to fire a shot.
(64 RT 12,630.) Inmate T had a .22-caliber weapon. (64 RT 12,633.)

As the young men were standing around talking, appellant said
he was going to take the truck of the man who was fishing isubsequently
identified as Steve Patton [64 RT 12,664]) and use it to rob the bank in
Knights Landing. (64 RT 12,630.) Garske asked appellant if he thought the
fisherman was simply going to give up his keys and truck. (64 RT 12,631.)
Appellant responded that, if the man did not give him his truck, they would
shoot him. (64 RT 12,631.) Garske told appellant that he wanted no part of
his plans. (64 RT 12,630.) Garske and his friends got into a truck and left.
(64 RT 12,632.) As they were leaving, Garske saw Inmate T and appellant
walking téwards the fisherman. (64 RT 12,632.)

Adam Hennessy returned around noon the following day,
which was Sunday, to pick up Inmate T and appellant from Portuguese
Bend. (64 RT 12,637.) Shortly after leaving Portuguese Bend, appellant
told Hennessy that Inmate T and he shot a fisherman in the head, killing
him, and then took his truck. (64 RT 12,637-12,639, 12,642.) Appellant
said he shot the fisherman with a shotgun while the fisherman was talking to
Inmate T. (64 RT 12,641.) Appellant said the shotgun did not discharge the
first time, so he pulled the trigger a second time. (64 RT 12,642.) After

appellant killed the fisherman, Inmate T and he pushed his body into the
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water. (64 RT 12,642.) Appellant took Hennessy to a gate on a levee where
he and Inmate T had rammed the truck into the gate and then drove the truck
into the water. (64 RT 12,638-12,640.)

| Inmate T testified that, when Adam Hennessy dropped
appellant and him off at Portugese Bend so they could drink and target
shoot, Inmate T had with him a 12-gauge shotgun and appellant had a .22-
caliber handgun. (64 RT 12,648, 12,667.) When appellant told friends who
also arrived at Portuguese Bend that Inmate T and he were going to kill the
fisherman and‘take his truck, Inmate T denied they were going to do that.
(64 RT 12,650.) Appellant’s remarks to their friends was the first time the
subject of killing the fisherman had come up. (64 RT 12,650.) |

Later, appellant and Inmate T had a friendly, casual

conversation with Steve Patton, the fisherman, and shared a beer with him.

(64 RT 12,650-12,651.) As Inmate T was talking to Patton, who was
kneeling down as if he was going to set a hook on his fishing pole, appellant

shot Patton in the back of the head with a shotgun, killing him. (64 RT

-12,651; 65 RT 12,821-12,822.) Before appellant shot Patton, there had just

been a normal conversation and Patton had not made any threats. (64 RT
12,651-12,652.)
After appellant shot Patton, Inmate T helped appellant throw

Patton’s body and belongings in the river. (64 RT 12,652.) Inmate T took
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Patton’s car keys and wallet. (64 RT 12,671-12,672.) Inmate T and
appellant left in Patton’s truck, with Inmate T at the wheel, and started
driving around. (64 RT 12,652-12654, 12,671.) Inmate T drove the truck
into a ditch, damaging it. (64 RT 12,654.) He then dro‘ve the truck into the |
slough to get rid of it. (64 RT 12,654.)

On the following Tuesday, Inmate T met appellant at a school
bus stop and saw that appellant had two guns — a .38-caliber special handgun
and a .44-caliber Magnum, that he had obtained from appellant’s uncle’s |
house. (64 RT 12,657.) Inmate T and appellant planned on skipping school
and going out target shooting. (64 RT 12,657.) Appellant talked about
robbing a bank. (64 RT 12,657.) Later, Inmate T was going to leave
appellant, but appellant made some kind of remark to the effect that, if he
tried to leave, appellant would kﬂl him. (64 RT 12,658.)

| Appellant, carrying the .44-caliber Magnum, and Inmate T,
carrying the .38-caliber special, went to a slough on the edge of town and
noticed a couple, Raymond and Dawn Rogers, who were fishing. (64 RT
12,658; 65 RT 12,816, 12,818.) They also noticed the Rogers’s car and
appellant commented to Inmate T that he wanted the car in order to use it to
rob the bank. (64 RT 12,659.) Appellant said that, if he started shooting,
Inmate T better also start shooting because, if he did not, appellant would
shoot him too. (64 RT 12,659.)
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Appellant and Inmate T engaged in a friendly conversation
with the Rogers. (64 RT 12,660.) According to Inmate T’s testimony at
trial, during that conversation appellant pulled out his gun and shot Dawn
Rogers in the back. (64 RT 12,660-12,661.) However, Inmate T
acknowledged that someone named Shane Bramble testified at Inmate T’s
jury trial for murder that Inmate T told him that it was Inmate T who shot
Mrs. Rogers in the back. (64 RT 12,668-12,669.)

After Dawn Rogers was shot, both appellant and Inmate T
started shooting in the direction of Raymond Rogers, who was struck and
killed by a gunshot to the head. (64 RT 12,661-12,662; 65 RT 12,816-
12,818.) Meanwhile, Dawn Rogers was screaming. (64 RT 12,662.)
Appellant shot her in the head, blowing off the entire top of her head. (64
RT 12,662.) In addition to the shot which blew off the top of her head,
Dawn had been shot three times in back. (65 RT 12,818-12,819.)

Appellant threw the victims’ belongings into the slough. (64
RT 12,664.) Inmate T pushed the bodies into the water. (64 RT 12,664-
12,665.)

Before the first murder, appellant and Inmate T drank a lot of
beer. (64 RT 12,667.) Prior to that date, appellant had been using drugs
such as methamphetamine, L.SD, and mushrooms, which had resulted in a

change to appellant’s personality. (64 RT 12,667-12,668, 12,675-12,676.)
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Inmate T did not remember appellant using drugs on the night of the Patton
murder. (64 RT 12,673.) Appellant did not appear to be under the influence
of drugs wben the Rogers were killed either. (64 RT 12,673-12,674.)
Appellant had not drank beer before the Rogers were killed. (64 RT
12,674.)

On the evening of September 11, 1987, Kerry Boak, a trooper
with the Ofegon State Police, stopped a car with a California license plate
which reportedly contained two runway juyeniles who had been involved in
a burglary of firearms. (64 RT 12,677-12,680.) Inmate T was the driver,
appellant was the front passenger, and a third pefson in the car was a
hitchhiker, who was not detained. (64 RT 12,681-12,682.) A .38-caliber
handgun was found under Inmate T°s seat and a .44-caliber Magnum was
found underneath appellant’s seat. (RT 12,682.)

Following a jury trial, Inmate T was convicted of killing Steve
Patton, Raymond Rogers, and ]jawn Rogers and was sentenced to state
prison for a term of 52 years to life. (64 RT 12,666-12,667.) In exchange
for Inmate T’s testimony in appellant’s trial, the prosecution was going to
write a letter on Inmate T’s behalf that could help him in his parole hearing,
(64 RT 12,666-12,667.) Also, Inmate T was to contact the prosecution if the

prison authorities wanted to change his housing. (64 RT 12,667.)
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| The September 1995 Assault On An Inmate

On September 22, 1995, John Zuber was a yard gun officer in
an administrative segregation yard at the California State Prison,
Sacramento. (64 RT 12,661.) At approximately 8:20 a.m. on that date, a
fight began in the yard when two inmates assaulted two other inmates. (64
RT 12,612-12,613.) Zuber ordered all inmates face down on the ground and
fired a rubber bullet from his 37—millixnete1" launcher. (64 RT 12,612-
12,614.)

Despite Zuber’s order, more inmates joined the fight by
attacking the two inmates who originally had been assaulted. (64 RT
12,612-12,613, 12,626-12,627.) Appellant was one of the inmates who
joined in the attack on the two inmates who had been assaulted. (64 RT
12,613.) Zuber again ordered the inmates in the yard to get down and fired
another round. (64 RT 12,614.) One inmate stopped fighting, but appellant
and the other inmates continued fighting. (64 RT 12,614.) Zuber again
ordered all the inmates in the yard to get down and fired a third round from
his weapon. (64 RT 12,614.) All the inmates then stopped fighting. (64 RT

12,614.)

The January 1997 Assault On An Inmate

Around 1:20 p.m. on January 18, 1997, Carlos Jacobo was a
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yard gun officer in an administrative segregation yard at Salinas Valley State
Prison. (64 RT 12,620.) At that time, appellant began assaulting an inmate
surnamed “Wright” with his fists. (64 RT 12,621, 12,624.) Jacobo told
appellant and Wright to stop fighting, but they ignored his order. (64 RT
12,622.) Jacobo fired rubber bullets with his 37-millimeter launcher, but
that had no effect. (64 RT 12,622.) AInmate Steve Petty then joined
appellant in hitting Wright. (64 RT 12,623.) Jacobo again told the inmates
to Stop fighting. (64 RT 12,623.) Because his order was ignored again,
Jacobo fired a second round. (64 RT 12,623.) The fighting then stopped.

(64 RT 12,623.)

Defense’s Case

The defense did not present any evidence in the penalty phase

of the trial.
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ARGUMENT
L

THE C’OURT VIOLATED APPELLANT’S FEDERAL

AND STATE CONSTITUTIONAL RIGHTS TO AN

IMPARTIAL JURY BY DENYING APPELLANT’S

MOTION TO HAVE SEPARATE JURIES FOR THE

GUILT PHASE AND THE PENALTY PHASE OF HIS

TRIAL

Prior to trial, appellant made a motion in which he requested
that separate juries be seated in the guilt and penalty phases of the trial.
Appellant’s trial counsel explained that, unless separate juries were seated,
they would be unable to voir dire the prospective jurors concerning the
impact of appellant’s prior convictions for murder in any penalty phase
because such questioning would alert the jurors to those convictions before
the jurors had rendered their verdict in the guilt phase. The trial court
denied the motion, citing this court’s decision in People v. Nicolaus (1991)
54 Cal.3d 551. |
The trial court’s ruling denied appellant his constitutional

rights to a fair trial and a fair and impartial jury under the Fifth, Sixth, and
Fourteenth Amendments of the United States Constitution and Article I,
section 16, of the California Constitution. The prosecution had one very

strong factor in aggravation to present in the penalty phase — the three prior

murder convictions in Yolo County. The defense had one very strong factor
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in mitigation to present in the penalty phase — the fact the victim was a child
molester. Because of the court’s ruling, the prosecution was able to ask all
the prospective jurors about their view of the appropriateness of a death
sentence for the murderer of a child molester, but the defense was unable to
ask the prospective jurors if they would automatically vote for death in any
penalty phase in light of appellant’s prior murder convictions, as such
questioning would have prejudiced appellant in the guilt phase of the trial.
In effect, the prosecutor was provided an unfair advantage in being able to
weed out jurors who would give appellant’s mitigation serious
consideration, whereas appellant was stymied in his effort to address the

prosecution’s main factor in aggravation.

A. Procedural Background

Before trial, appellant filed a motion requesting that, if he
were convicted of first degree murder, a separate jury then be impaneled to
decide the special circumstance relating to the prior murder convictions
(which had been severed from the main guilt phase of the trial {29 RT 5602-
5603]) and, if necessary, the penalty to be imposed. (3 CT 612-616.)
Appellant noted that seating a separate jury would insulate the guilt phase
jury from prejudicial voir dire concerning the prior murder convictions. (3

CT 613, 615.) Appellant based his motion on the Fourth, Fifth, Eighth, and
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Fourteenth Amendments of the United States Constitution and Article I,
sections 1, 7, 13, 15, 16, 17, and 27, of the California Constitution. (3 CT
612.)

During discussion with the court concerning the matter (29 RT
5626-5633), appellant’s trial counsel explained again that they needed to ask
prospective jurors who might preside over any penalty phase about their
views concerning appellant’s prior murder convictions and, if the motion
were not granted, the jurors who would be deciding the guilt phase of the
trial would be informed of appellant’s prior murder convictions, thereby
prejudicing appellant’s due process right to a fair trial under the federal and
state Constitutions. (29 RT 5627-5629, 5631.) Citing People v. Nicolaus,
supra, 54 Cal.3d 551, the court denied appellant’s motion. (31 RT 6003-
6004.)

In voir dire, the prosecution had the opportunity to fully
explore the attitude of prospective jurors in any penalty phase concerning
the fact that the victim in the case was a convicted child molester. Question
79 of the juror questionnaire asked prospective jurors to respond to the
statement, “If the murder victim was a child molester, that fact alone would
prevent me from voting for the death pénalty,” by checking “Strongly
agree,” “Agree,” “Disagree,” and “Strongly disagree,” and then to explain
their answer. (E.g., 4 CT 1089.)
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Additionally, as described below, the prosecution often
explored the issue during voir dire. The prosecution discovered that certain
prospective jurors who were generally strongly in favor of the death penalty
might not be jurors desired by the prosecution in a case where the victim
was a child molester.

As discussed in A£gument i, post, Prospective Juror no. 3,
who was excused for cause on the prosecution’s motion, belonged in that_
category. Prospective Juror no. 122 said he could vote to impose the death
penalty in the appropriate case, but he had concerns that the victim was a
child molester. (37 RT 7242.) He did not value the life of a child molester
as he would value the life of someone else and the fact that the victim was a
child molester would make him tend to vote for life in prison without parole,
as opposed to death. (37 RT 7267-7268; 7282.) The prosecution challenged
the prospective juror for cause, but the court denied the chalienge. (37 RT
7285.) The prosecution later exercised a peremptory challenge as to
Prospective Juror no. 122. (45 RT 8848.) |

Prospectivé Juror no. 382 described himsglf as “pro death
penalty, but not to the point where [he] would just close [his] eyes and just
say go for it.” (44 RT 8639.) But the fact that the victim was a child
molester “changed [his] whole thought process” and he would be “very
lenient” in appéllant’s casé. (44 RT 8639.) Later, the prospective juror
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stated he just did not care that a child molester had been murdered. (44 RT
8665.) He “kn[e]w for a fact” that he would not return a death penalty in the
case because the victim was a convicted child molester. (44 RT 8667.)
Prospective Juror no. 382 was excused for cause on a motion by the
prosecution. (44 RT 8680-8681.)

As she indicated in her juror questionnaire and confirmed
during voir dire, Prospective Juror no. 320 also would not vote for the death
penalty in a case where the victim was a child molester. (44 RT 8669.) She
was challenged by the prosecution for cause and excused by the court for
- medical reasons. (44 RT 8678-8679.)

Prospective Juror no. 25 stated that, if all child molesters were
“wiped out,” it would be “okay” with him. (40 RT 7836.) But Prospective
Juror no. 25 did not believe he could ever vote for the death penalty. (40 RT
7840-7841.) He was excused for cause on the motion of the prosecution.
(40 RT 7875-7877.)

The prosecution exercised all its peremptory juror challenges.
(45 RT 8853.)

In contrast to the prosecution’s ability to probe all the
prospective jurors about their opinion concerning the appropriateness of the
death penalty for the murderer of a child molester, appellant’s trial counsel
could not ask prospective jurors about how they might weigh the prior
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murders appellant committed when he was a juvenile because that would
have prejudiced appellant during the guilt phase of the trial. Appellant’s
trial counsel were reduced to asking the type of questions suggested by
People v. Nicolaus, supra, 54 Cal.3d at page 573, in which defense counsel
were advised to ask prospective jurors if they would automatically vote for
the death penalty if there were a true finding about a broad range of special
circumstances.

In this case, such questioning included, in addition to the
special circumstance of a prior murder, some of the following special
circumstances: murder for financial gain; murder by poisoning; murder of a
judge, peace officer, or prosecutor; murder of a witness; murder by means of
a bomb; murder to avoid arrest; and a racially motivated killing.® (36 RT
7093-7094, 7100-7101, 7]39—7140,.7146; 37 RT 7250-7251, 7273-7274; 38
RT 7491-7492; 39 RT 7681-7682; 40 RT 7898; 41 RT 8079; 42 RT 8283-
8285; 43 RT 8480-8481; 44 RT 8676-8677.) None of those questions
prompted any meaningful answers from the prospective jurors as to the
special circumstance of a prior murder conviction, except when Prospective

Juror no. 8 questioned why someone who had killed before “had the

® The evidence in the guilt phase of the trial would show that the
only one of these special circumstances that could be relevant to this case
was a prior conviction for murder.
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opportunity” to kill again.” (36 RT 7093-7094.)

Before the penalty phase of the trial began, the defense, as it
did before the guilt phase, asked that a separate jury be seated for the
penalty phase. (64 RT 12,604.) The court again denied that motion, as well

as a motion for further voir dire of the jury. (64 RT 12,604-12,605.)

B. The Relevant Law

While the California Legislature has expressed a preference
for single juries in capital cases, the trial courts retain discretion to empanel
separate juries for the various phases of a capital case “for good cause
shown.” (Pen. Code, § 190.4, subd. (c)); People v. Yeoman (2003) 31
Cal.4th 93, 119; see also People v. Beardslee (1991) 53 Cal.3d 68, 100-102
‘[under Pen. Code, § 190.4, subd. (c), a trial court had jurisdiction to approve
the parties’ pretrial stipulation to separate guilt- and penalty-phase juries].)

Also, although a trial judge has broad latitude in structuring
and conducting voir dire, a deféndant’s Sixth Amendment right to an
impartial jury and Fouyteenth Amendment right tp due proéess requires that
the court ask sufficient questions during voir dire so that “fundamental

fairness” is guaranteed. (Mu'min v. Virginia (1991) 500 U.S. 415, 425-426,

7 See Argument III, post, for a detailed discussion of the voir dire of
this prospective juror.
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[114 L.Ed.2d 493] [the judge’s refusal to voir dire about the contents of
news reports concerning the accused did not violate the Sixth and Fourteenth
Amendments under the circumstances of that case]; Turner v. Murrajz (1986)
476 U.S. 28, 36, fn. 9 [90 L.Ed.2d 27] [in an inter-racial case, the trial
court’s refusal to voir dire the jury on racial prejudice violated petitioner’s
right to an impartial jury guaranteed by the Sixth Amendment, as well as the
due process clause, and required reversal of the death judgment, but not the
underlying conviction]; People v. Wilborn (1999) 70 Cal.App.4th 339, 345-
348 [where a Black defendant was arrested by a White police officer for
possession of cocaine, and the defense argued that the police had fabricated
a reason to stop and detain him, the trial court’s refusal to question on racial
bias deprived the defendant of a fair and impartial jury].)

In People v. Nicolaus, supra, 54 Cal.3d 551, the defendant in a
capital case had prior convictions for murder. The parties agreed that no
evidence of the defendant’s prior murder convictions would be introduced at
the guilt phase of the trial. The defense moved for separate guilt and penalty
phase juries, arguing that separate juries were necessary to permit full voir
dire of the jury for penalty phase bias while eﬁsuring that the jurors would
not learn of the convictions from the voir dire questions prior to the guilt
phase of the trial. The trial court denied the motion. (Id. at pp. 571-572.)

After noting the statutory preference for a single jury in capital
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cases in Penal Code section 190.4, subdivision (c),? this court ruled that the
defendant’s rights had not been violated by the denial of his motion for
separate juries. (People v. Nicolaus, supra, 54 Cal.3d at pp. 571-574.) This
court agreed with the prosecutor’s position in the trial court that “there were
neutral ways to frame questions to the prospective jurors to probe for
potential biases regarding prior murder convictions without arousing their
suspicions that defendant had in fact been convicted of murdering his
children,” (Id. at p. 573.) This court explained:

For example, several special circumstances could have
been defined, including the “prior murder” special
circumstance, and the prospective jurors asked, regarding each
such special circumstance, whether it would cause him or her
to automatically vote for death.

(Ibid.)

This court stated:

In almost every capital trial, regardless of the special
circumstances alleged, there will be evidence introduced at the
penalty phase . . . which would otherwise be irrelevant or
inadmissible in the determination of guilt. Defense counsel
are routinely faced with difficult tactical decisions in having to
fashion voir dire inquiries that probe for possible penalty
phase biases regarding such evidence, while stopping short of
revealing information otherwise prejudicial and excludable in
the guilt phase. Certainly such will almost always be the case
where the special circumstance alleged is a prior murder or

® That subdivision provides that the same jury which convicts a
defendant of a crime for which he may be subject to the death penalty shall
decide the penalty “unless for good cause shown the court discharges that
jury in which case a new jury shall be drawn.”
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murders. [Citation.] The mere desire to lessen or eliminate

such tactical decisions in the voir dire of a capital jury, without

more, and absent a mutual arrangement by the parties for

separate juries approved by the trial court,[’] does not

constitute “good cause” for deviating from the clear legislative

mandate of [Penal Code] section 190.4 subdivision (c) — that

both the guilt and penalty phases of a capital trial be tried by

the same jury.
(Id. at pp. 573-574.)

This court re-affirmed the above reasoning in People v. Catlin

(2001) 26 Cal.4th 81, 114-115, and People v. Yeoman, supra, 31 Cal.4th at

pp. 119-120.)

C. Appéllant’s Rights Were Violated

In the present case, the trial court abused its discretion
pursuant to Penal Code section 190.4, subdivision (c), by denying
appellant’s motion that established good cause for a separate jury in the
penalty phase of his trial and, in so doing, violated appellant’s federal and
state constitutional rights to due proéess and a fair trial by jury. As
discussed above, the court’s ruling allowed the prosecution to discuss with
prospective jurors the sole circumstance of mitigation of any substance in
this case — that appellant had killed a child molester. However, fear of

letting the prospective jurors know about appellant’s prior convictions for

? As noted by this court, such a circumstance had occurred in People
v. Beardslee, supra, 53 Cal.3d 68, 101-102.
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murder prevented appellant’s trial counsel from a meaningful voir dire about
how those prior convictions may influence a decision in the penalty phase.
Appellant’s counsel were, in effect, precluded from asking prospective
jurors how appellant’s status as a juvenile at the time of the prior murders, or
his drug use some time prior to the murders which apparently resulted in a
personality change (64 RT 12,667-12,668, 12,675-12,676), might affect
their approach to the case.
In State v. Beigenwald (1991) 126 N.J. 1, 594 A.2d 172, the
Supreme Court of New Jersey held:
Because of the prejudice that could be engendered by voir dire
prior to the guilt phase about a defendant’s other murder
convictions that are not otherwise admissible as evidence
during that portion of the case, see Evid.R. 55, that questioning
should almost invariably come only after a jury has found a
defendant death eligible. See State v. Pinnell (1991) 311 Or.
98, 121, 806 P.2d 110, 116 (finding that “objective of a
bifurcated trial was thwarted” by voir dire before guilt phase
that “implied that defendant had previously been convicted of
other crimes”).

(Id. at pp. 44-45.)

The New Jersey Supreme Court stated that a defendant’s right
to voir dire prospective jurors about prior murder convictions “most likely
will require a two-jury system for all capital cases in which the State seeks
| to prove that factor.” (Id. at pp. 43-44.)

In the present case, the trial court’s denial of the motion for

separate juries resulted in the prosecution’s being able to voir dire
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Vprospectivc jurors on the overriding factor in mitigation (that the victim was
a child molester) while appellant’s trial counsel were unable to voir dire the
prospective jurors on the overriding factor in aggravation (the three prior
murders). Because the prosecution was given such a substantial advantage
over the defense in voir dire, this case is distinguishable from People v.
Nicolaus, supra, 54 Cal.4th 551 and its progeny.

In any event, under the particular facts of this case, the trial
court’s denial of a separate jury for the penalty phase of the trial resulted in
a denial of appellant’s right to a fair trial and a fair and impartial jury under
the Fifth, Sixth, and Fourteenth Amendments of the United States
Constitution and Article 1, section 16, of the California Constitution. The
voir dire process became fundamentally unfair because the prosecution was
allowed to voir dire prospective jurors on the overriding factor in mitigation,
but appellant’s trial counsel were unable to voir dire the prospective jurors
on the overriding factor in aggravation. (See Mu'min v. Virginia, supra, 500
U.S. at pp. 425-426; Turner v. Murray, supra, 476 U.S. at p. 36, fn. 9.) This
error is structural, requiring reversal per se because it is impossible to prove
to a reviewing court what the verdict of a different jury would have been.
(See Arizona v. Fulminante (1991) 499 U.S. 279, 294 [16 L.Ed.2d 694]
[structural defects are immune to harmless error cures and therefore require

reversal per sej].)
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IL.

BY GRANTING THE PROSECUTION’S MOTION TO

EXCUSE PROSPECTIVE JUROR NO. 3 FOR CAUSE,

THE COURT VIOLATED APPELLANT’S FEDERAL

AND STATE CONSTITUTIONAL RIGHTS TO AN

IMPARTIAL JURY

Without the agreement of the defense, the court granted the

prosecution’s motion to excuse Prospective 'Juiror no. 3 for cause because of
her views concerning the death penalty. But the court’s finding that the
prospective juror’s views on the death penalty substantially impaired her
from serving as a neutral juror was incorrect. The juror, who was a
supporter of the death penalty in general, believed that the death penalty was
“probably” inappropriate for someone who had murdered a child molester,
but she nevertheless would have been a fair juror. The court’s granting of
the prosecution’s motion to challenge the prospective juror for cause
violated appellant’s federal constitutional rights to an impartial jury, due

process of law, and a reliable penalty determination, under the Fifth, Sixth,

Eighth, and Fourteenth Amendments.

A.  Procedural Background
In her juror questionnaire, Prospective Juror no. 3, when asked
her views about the death penalty, placed an “x” to indicate that she

supported the death penalty. (4 CT 1085.) In response to the question
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asking her to explain her position on the death penalty, she wrote, “I believe
an eye for an eye. But make sure they are guilty. But the death penalty can
be a little scary for me at times.” (4 CT 1085.)

The questionnaire asked both, “Given the fact that you will
have two options available to you, can you see yourself in the appropriate
case rejecting life in prison without the possibility of parole and choosing
the death penalty?” and “Given the fact that you will have two options
available to you, can you see yourself in the appropriate case rejecting the
death penalty and choosing life in prison without the possibility of parole?”
Juror no. 3 confusingly answered, “No” to both questions. (4 CT 1086-
1087.) However, in response to another question, she then placed an “x” by
the line stating:

I would not automatically vote for either life without
possibility of parole or the death penalty. I would consider all the -
evidence and vote my conscience.

(4 CT 1088.)

In the questionnaire, Juror no. 3 later indicated her agreement
with fhe statement, “If the murder victim was a child molester, that fact
alone would prevent me from voting for the death penalty,” explaining,
“Child molesters are monsters in my eyes.” (4 CT 1089.)

Even before Juror no. 3 was questioned during voir dire, the

prosecution moved that she be excused for cause. (36 RT 7011.) Because
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appellant’s trial counsel did not agree as to the challenge to Juror no. 3, the
court did not excuse her at that time. (36 RT 7011-7014.).

When first questioned during voir dire, Juror no. 3 stated she
was in category three of the court’s four categories for death penalty
qualification — that is, she believed in the death penalty, but could not
personally vote for it. (36 RT 7049.) During later questioning of Juror no. 3
individually, the court noted that, in her questionnaire, Juror no. 3 raised
“some issues” concerning persons convicted of child molestation. (36 RT
7086,) When asked by the court whether, if she were convinced beyond a
reasonable doubt that the murder of a child molester had been proved, she
could vote for a verdict of guilty, Juror no. 3 answered, “I don’t know. 1
don’t know. I’ll be honest with you, I don’t know.” (36 RT 7088.) She
agreed with the court that the situation might be a “big” problem. (36 RT
7088.)

When the court asked Juror no. 3 if she felt that the death
penalty would not be appropriate for someone who had taken the life of a
child molester, she answered, “Probably. Probably.” (36 RT 7088-7089.)
The court asked counsel if they would be willing to stipulate that Juror no. 3
could be excused for cause. (36 RT 7089.) Appellant’s trial counsel stated,
“I’ll submit it to the Court.” (36 RT 7089.) The prosecution requested, and

was granted, permission to ask further questions. (36 RT 7089.)
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The prosecution referred to Juror No. 3’s agreement in the
juror questionnaire with the statement, “If the murder victim was a child
molester, that fact alone would prevent me from voting for the death
penalty,” and asked her if that answer was accurate. (36 RT 7089.) Juror
no. 3 stated, “You know, I'm kind of — maybe a not sure would have been
good there. Ireally can’t answer that question. Honestly, I can’t.” (36 RT
7089.) The prosecutor asked, “A miﬁute ago I think you used the word
‘probably’?” (36 RT 7089.) The juror explained, “You know, kind of
between. You know, I’m running that line there. I don’t know.” (36 RT
7089.)

The prosecutor then asked Prospective Juror no. 3 about her
statement that child molesters were “monsters.” (36 RT 7090.) Juror no. 3
respondéd that, as to that statement, she “stood behind what she wrote,
‘period.” ” (36 RT 7090.)

The court then excused the prospective juror for cause, making
a finding that “because of her views as she stated . . . she would be
prevented or substantially impaired from being neutral.” (36 RT 7090.)

The prosecution exhausted later all its peremptory juror

challenges. (45 RT 8853.)
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B.  The Relevant Legal Principles

A criminal defendant is entitled to a fair and imparfial jury
under the Sixth and Fourteenth Amendments to the United States
Constitution. (Duncan v. Louisiana (1968) 391 U.S. 145, 149 {20 L.Ed.2d
491); Turner v. Louisiana (1965) 379 U.S. 466, 471-472 [13 L.Ed.2d 424].)
Article I, section 16, of the California Constitution grants a criminal
defendant a similar right to a fair trial by jury.

In Wainwright v. Witt (1935) 469 U.S. 412 (83 L.Ed.2d 841],
the United States Supreme Court stated:

[T]he proper standard for determining when a prospective
juror may be excluded for cause because of his or her views on
capital punishment . . . is whether the juror’s views would
“prevent or substantially impair the performance of his duties
as a juror in accordance with his instructions and his oath.”
(Id. at p. 424; accord People v. Ghent (1987) 43 Cal.3d 739, 767.)

In Lockhart v. McCree (1986) 476 U.S. 162 [90 L.Ed.2d 137],
the United States Supreme Court explained:

It is important to remember that not all who oppose the death

penalty are subject to removal for cause in capital cases; those

who firmly believe that the death penalty is unjust may

nevertheless serve as jurors in capital cases so long as they

state clearly that they are willing to temporarily set aside their

own beliefs in deference to the rule of law.
(Id. at p. 76; People v. Kaurish (1990) 52 Cal.3d 648, 699 [personal
opposition to the death penalty not grounds for exclusion absent a showing
that it would preclude engaging in weighing process and returning a capital
verdict].)
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This court has stated:

A prospective juror is properly excluded if he or she is unable
to conscientiously consider all of the sentencing alternatives,
including the death penalty where appropriate.

(People v. Cunningham (2001) 25 Cal.4th 926, 975.)
Reviewing courts should consider a prospective juror’s entire
voir dire, not merely isolated answers. (Wainwright v. Witt, supra, 469 U.S.
at pp. 433-435; People v. Carpenter (1997) 15 Cal.3d 312, 358; People v.
Cox (1991) 53 Cal.3d 618, 647-648.) In People v. Horning (2004) 34
Cal.4th 871, this court explained:
If the prospective juror’s statements are conflicting or
equivocal, the court’s determination of the actual state of mind
is binding. If the statements are consistent, the court’s ruling
will be upheld if supported by substantial evidence.

(Id. at pp. 896-897.)

In the present case, the jurors were often questioned about a
particular aspect of the case — the fact the victim was a child molester. In
making the determination whether a prospective juror’s views on capital
punishment would prevent or substantially impair the performance of their
duties as jurors, under the test formulated by the United States Supreme
Court in Wainwright v. Witt, supra, 469 U.S. 424, this court has held that he
or she may be questioned about the general facts of the case. (People v.

Kirkpatrick (1994) 7 Cal.4th 988, 1005.)

But in People v. Clark (1990) 50 Cal.3d 583, this court stated
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that “questions directed to jurors’ attitudes towards the particular facts of the
case are not relevant to the death qualification process.” (Id. at p. 597.)
This court upheld the exclusion of prospective jurors who expressed an
inability to impose the death penalty in any felony-murder case in People v.
Pinholster (1992) 1 Cal.4th 865, where the jurors had been questioned about
the particular facts of the case. However, the opinion in Pinholster made
clear that a challenge for cause could not properly be based on a prospective
juror’s views of the facts of the particular case. In upholding the dismissal
of two jurors because they could not apply the felony-murder situation
regardless of the evidence, this court observed:

The people of the State of California have determined that

burglary-murder is a category of crime for which a defendant

may be subject to death, depending on the circumstances.

[Citations.] This prospective juror unequivocally stated his

inability to follow the law in this respect. His position was an

abstract one regarding the felony-murder special

circumstance, not a matter of evaluating the particular facts of

this case.
(Id. at p. 917, emphasis added.)

Addressing the trial court’s permitting certain questions
regarding the prospective jurors’ attitudes toward the facts of the case, this
court made the distinction:

Here the questions provided a basis for deciding something
about the juror’s views in the abstract; not only was each of
these two jurors asked his attitude toward a case phrased in
terms of the facts of this case, but the answer to these

questions led to the ultimate and crucial question whether the

71



juror could vote for the death penalty in any burglary-murder
case.
(Ibid.)

Thus, while a prospective juror may be excused for cause
because he or she will not consider the death penalty under any
circumstances, that juror may not be excused if their reticence is based on
the facts to be presented at trial.

Finally, the erroneous excusal of even one juror is grounds for
an automatic reversal of the death penalty. (Gray v. Mississippi (1987) 481

U.S. 648, 666-668 [95 L.Ed.2d 622]; People v. Ashmus (1991) 54 Cal.3d

932, 962.)

C.  The Exclusion Of Juror No. 3 Constituted Error

In the present case, the trial court erred by granting the
prosecution’s challenge of Prospective Juror no. 3 for cause. At the end of
the questioning by the court, when asked if she felt that the death penalty
would not be appropriate for someone who had taken the life of a child
molester, Juror no. 3 answered, “Probably. Probably.” (36 RT 7088-7089)
That answer necessarily implied that the prospective juror Woﬁld, in the
appropriate case, vote for the death penalty of the murderer of a child
molester — notwithstanding her general position that murders of child

molesters usually would not call for the death penalty.
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Later, when questioned by the prosecution, Juror no. 3 stated
that her indication in the juror questionnaire that she agreed with the
statement, “If the murder victim was a child molester, that fact alone would
prevent me from voting for the death penalty,” was incorrect and her answer
should have been “not sure” or something similar. (36 RT 7089.) The fact
that Juror no. 3 maintained her position that child molesters were “monsters”
(36 RT 7090) did not logicglly contradict the clear implication that she could
vote for the death penalty for the killer of a child molester.

Juror no. 3 believed in capital punishment in the appropriate
case. (4 CT 1085, 1088.) When Juror no 3’s responses in voir dire are
fairly considered as a whole, and in light of her final statement that she was
unsure if the fact that the victim was a child molester would prevent her
from voting for a judgment of death, it is apparent that, while she generally
believed that murderers of child molesters did not deserve the death penaity,
she nevertheless would have considered all the circumstances before casting
her vote. Therefore, she could have performed her duties as a juror in
accordance with Wainwright v. Witt, supra, 469 U.S. 412.

At trial, appellant did not object to the court’s excusing
Prospective Juror no. 3 at the time it occurred. However, this court should
still consider appellant’s claim on appeal that the trial court erred. The law

is unclear as to whether a procedural bar applies where a defendant fails to
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challenge a court’s excusal of a prospective juror for cause on the motion of
the prosecution. (Compare People v. Hill (1992) 3 Cal.4th 959, 1005
[holding defendant “waived any error” by “failing to object to the
prosecutor’s challenges™] with People v. Holt (1997) 15 Cal.4th 619, 652,
fn. 4 [stating “controlling federal precedent holds that [such] error is not
waived by ‘mere’ failure 