/’-\ '-\ !"""‘ b

“PDEVE COURTCOPY =77

e

No. S076175

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

) SUPREME COURT
PEOPLE OF THE STATE OF CALIFORNIA, ) F ".E D
Plaintiff and Respondent, ) JUN -
) 12010
V. ) Frederick K. Ohlrigh Clerk
)
Defendant and Appellant. ) o
)
APPELLANT’S REPLY BRIEF

On Automatic Appeal from a Judgment of Death
Rendered in the State of California, Los Angeles County

HONORABLE CHARLES D. SHELDON

MICHAEL J. HERSEK
State Public Defender

MARIANNE D. BACHERS

State Bar No. 94743
Senior Deputy State Public Defender -

221 Main Street, 10 Floor
San Francisco, CA 94105
Tel: 415/904-5600

Attorneys for Appellant . .- -

DEATH PENALTY

e P



APPELLANT’S REPLY BRIEF

L.

II

TABLE OF CONTENTS

RESPONDENT’S INCOMPLETE AND MISLEADING
STATEMENT OF FACTS UNDERMINES ITS LEGAL
ANALYSIS OF ALL THE ISSUES RAISED

BY APPELLANT . ... . e
A. Appellant’s Living Situation in 1995-1996 ..........

B. The Forensic Investigation and Evidence ...........

1. The Physical Evidence Searches

and S€IZures . .........

2. The DNATesting ...........c.coviiuunn.n.
3. Pathologist and Related Evidence ...........

C. The Exculpatory Evidence . ......................

THE ADMISSION OF EVIDENCE PURSUANT TO
EVIDENCE CODE SECTION 1108 CONSTITUTED

REVERSIBLEERROR ....... .. ... . . it

A. The Prior Offense Testimony Should Not Have Been
Admitted Because It Was Factually Dissimilar

From the Underlying Criminal Charge .............

B. The Admission of the Prior Offense Testimony Was
Overwhelmingly Prejudicial and Constituted
Reversible Error Because the Independent
Evidence That Appellant Was the Perpetrator

WasWeak ...

.............................



I

v

Page

C. The Admission of the 1108 Evidence Was More

Prejudicial than Probative and Therefore Was

an Abuse of Discretion ............c.ciiiiininin... 34
THE PREDISPOSITION INSTRUCTIONS WERE
CONSTITUTIONALLY FLAWED AND REQUIRE
REVERSAL OF THE GUILT PHASE CONVICTIONS ....... 35
A. Federal Authority Establishes That the 1996 Version

of CALJIC 2.50.01 Is Constitutionally Infirm . . . ... ..... 36
B. The Most Persuasive and Analogous State Cases

Establish That Reversible Error Occurred .. ............ 39
C.  The Erroneous Instruction Was Prejudicial under

Any Testof Harmless Error . ........................ 45

1. The Weakness of the Underlying Case _

Supports a Finding of Prejudice ................ 47
2. The Prosecutor’s Argument Exacerbated the
Effect of the Instructional Error ................ 53

THE INTRODUCTION OF INADMISSIBLE,
ACCUSATORY HEARSAY CONSTITUTED
PREJUDICIAL, REVERSIBLEERROR . ................... 57
A. Hearsay Testimony Was Improperly Admitted Because

There Was No Evidence That the Statement Was

Spontaneous, Nor That it Was Made Immediately

After Any AllegedIncident ......................... 58
B. Monique’s Statements Were Not Admissible

TABLE OF CONTENTS

Under the Fresh Complaint Doctrine . . ................ 71

it



C. Sara Minor’s Testimony Was Inadmissible Under

Both Evidence Code Sections 1108 and 1101 ........... 75
1. The People’s Failure to Seek Admission

Under 1108 At Trial Prevents

Respondent From Doing So on appeal ........... 75

2. Appellant’s 1108 Objections Were
Preserved ....... ... ...l 76

3. The Evidence Was Inadmissible Under

Section 1101 ... .ot e 77
4. The Admission of Sara Minor’s Testimony
Violated The Federal Constitution .............. 81

V. THE ADMISSION OF THE FAULKNER TESTIMONY
VIOLATED THE CONFRONTATION CLAUSE
BECAUSE IT WAS BASED UPON PHYSICAL
EVIDENCE THE SOURCE OF WHICH WAS
NEVER PROVEN .. ... e 83

VI CONCLUSION . .. e e e 89

iii



TABLE OF AUTHORITIES

~ Pages
FEDERAL CASES

Brown v. United States
(1945) 80 U.S. App.D.C. 270,152 F.2d 138 . ...................... 66
Byrdv. Lewis
(Oth Cir. 2009) 566 F.3d 855 ... .. . . e 36
Cage v. Louisiana
(1990) 498 U.S. 39 .. i e 45
Chapman v. California
(1967)386U.S. 1 ........ ... ... e 46
Cunningham v. California :
(2007) 549 U.S. 270 . oot e 84
Estelle v. McGuire
(1991) 502 U.S. 62 . i i ettt ettt e e e e e 36, 81
Flores-Chavez v. Ashcroft
(Oth Cir. 2004) 362 F.3d 1150 . ... oo e 41
Francis v. Franklin
(1985) 471 U.S. 307 . ottt e e e 41
Garceau v. Woodford
(Oth Cir. 2001) 275 F.3d769 . ... .. i 47
Gibson v. Ortiz
(OthCir.2004) 387 F.3d 812 . ...t i ees 36,45
Hov. Carey
(Oth Cir. 2003) 332 F.3d 587 ..ot e 36

v



TABLE OF AUTHORITIES

Pages
McKinstry v. Ayers
(E.D. Cal. 2007) 2007 WL 1113531 . ... ... . . .. 37
Mejia v. Garcia
(O9th Cir. 2008) 534 F.3d 1036 . ... ..ot e 37
Melendez-Diaz v. Massachusetts
(2009) 557 U.S. ,129 S.Ct. 2527 oo 84, 85
Moreno v. Kernan
(E.D.Cal. 2008) 2008 WL 161991 ....... ... .. ... 37, 38
Ohio v. Roberts
(1980) 448 UU.S. 56 . . .o o e 81
Roertgen v. Ryan
(C.D.Cal. 2009) 639 F.Supp.2d 1053 . ... .. i 37
Sullivan v. Louisiana
(1993) 508 U.S. 275 . oot e 44
United States v. LeMay
(9th Cir. 2001),260 F3d 1018 ... ... e 21
Walters v. Maas
(Oth Cir. 1995)45 F.3d 1355 ... .. i e 81
Winzer v. Hall
(007)494 F.3d 1192 . .. .o 81, 82
Woodford v. Garceau
(2002) 538 U.S. 202 . oottt 47
Yates v. Evatt
(1991) 500 U.S. 39 . .. e e 46, 54



TABLE OF AUTHORITIES

STATE CASES

Bowen v. Ryan
(2008) 163 Cal.App.4th916 ...................

Buzgheia v. Leasco Sierra Grove
(1997) 60 Cal.App.4th 374 ...... ... ... ......

Commonwealth v. Barnes
(1983) 310 Pa.Super. 480,456 A.2d 1037 ........

In re Cheryl H.
(1984) 153 Cal.App.3d'1098 ...................

In re Damon H.
(1985) 165 Cal.App.3d471 ........ ...

In re Tyrell J.
(1994)8 Cal4th68 ... ... ... .. ...

LeMons v. Regents of the University of California
(1978)21 Cal3d 869 ... ... .o,

Lorenzana v. Superior Court
(1973) 9 Cal.3d 626, 108 Cal.Rptr. 585, 511 P.2d 33

People v. Abilez
(2007)41 Cal.dth 472 ... ... i

People v. Anthony O.
(1992) 5 Cal.App.4th428 .....................

People v. Balcom
(1994) 7 Cal4th 414 ... ... ... ...

vi

Pages



TABLE OF AUTHORITIES

Pages
People v. Barney
(1992) 8 Cal.LApp.4th 798 .. . .. e 29
People v. Bradford
(1997) 15 Caldth 1229 ... .o e e 39
People v. Bradley
(1969) 1 Cal.3d 80 ... .ot e e e 39
People v. Branch
(2001) 91 Cal.App.4th 274 . . . 22,34
People v. Britt
(2002) 104 Cal.App.4th 500 ... ... i, 20, 21
People v. Brown
(2003) 31 Cal.4th 518, 3 Cal.Rptr.3d 145,73 P.3d 1137 ....... 63, 70,72
People v. Ewoldt
(1994)7 Cal.dth380 ... ..o e e 78,79
People v. Falsetta
(1999) 21 Calldth 903 ... ... .. passim
People v. Farmer ,
(1989) 47 Cal.3d 888, 254 Cal.Rptr.2d. 508, 765 P.2d 940 ....... passim
People v. Fauber
(1992) 2 Cal.4th 792, 9 Cal.Rptr.2d 24,831 P.2d249 ............... 75
People v. Fitch
(1997) 55 Cal.App4th 172 ... i e 21
People v. Frazier
(2001) 89 Cal.App4th30 ... coiiii i passim

vii



TABLE OF AUTHORITIES

Pages
People v. Geier
(2007)41 Cal4th 555 .. ... 83, &4, 85
People v. Gutierrez
(2009)45Cal4th 789 ... .. i 61, 64, 81, 84
People v. Harris
(1998) 60 Cal.App.4th 727 ... i e e 23,35
People v. Hines
(1997) 15 Cal.dth 997 ... .. e 66,71,75
People v. Jones
(1984) 155 Cal.App.3d 653 .. .. it e 69
People v. Leonard
(1980) 83 I11.2d 411, Ill.Dec. 353,415 N.E2d358 .................. 66
People v. Miller
(1990) 50 Cal.3d 954 . . ..ot e 79
People v. Morrison
(2004) 34 Caldth 698 .. ...t 65, 66, 68, 69
People v. O’Neal
(2000) 78 Cal.App.4th 1065 .. ... ... . i 44, 56
People v. Orellano
(2000) 79 Cal.App4th 179 . ... . . i 41,42, 44,45
People v. Pearch
(1991)229 Cal.App.3d 1282 ... i 64, 66, 71
People v. Pizarro
(2003) 110 Cal.App4th 530 ... oo 30

viii



TABLE OF AUTHORITIES

Pages
People v. Poggi
(1988)45Cal.3d 306 ... ..o it 65, 67, 69
People v. Raley
(1992) 2 Calld4th 870 .. ..ot e 65, 69
People v. Ramirez
(2007) 143 Cal.App.4th 1512 . ... . 64
People v. Regalado
(2000) 78 Cal.App.4th 1056 . ... .o i e 44
People v. Reliford
(2003) 29 Cal.4th 1007 ... oot e 22,40,45,77
People v. Robbins
(1988)45 Cal.3d 867 . ..ot e 78
People v. Roldan
(2005)35Caldth 646 .. ..ot e 25
People v. Sandoval
(2007) 41 Caldth 825 . ... i 83
People v. Seaton
(2001) 26 Cal.4th 598 . . .. .. e e e 38
People v. Soto
(1998) 64 Cal.App.4th 966 .. ... . i i it 22
People v. Stanley
(1967) 67 Cal.2d 812 . ..ottt e 79
People v. Trimble
(1992) 5 Cal.App4th 1225 .. ... . i 65, 67, 68

ix



TABLE OF AUTHORITIES

Pages
People v. Van Winkle
(1999) 75 Cal.App4th 133 . ... . . e 43
People v. Venegas
(1998) 18 Cal.dth 47 . . .. . e e 29
People v. Vichroy
(1999) 76 Cal. App.4th 92 ... ... ... . . . . 41, 44, 46
People v. Waidla
(2000) 22 Cal.4th 690, 94 Cal Rptr.2d 396,966 P.2d46 .......... 63, 65
People v. Washington
(1969) 71 Cal.2d 1170 ... ..o 65, 67,70
People v. Watson
(1956) 46 Cal2d 818 .. ..ot e 35
People v. Williams
(1997) 16 Cal.dth 153 .. .. . e e 38
People v. Wilson
(2006) 38 Cal.4th 1237 .. .. . i e 30, 32,33
People v. Younger
(2000) 84 Cal.App4th 1360 ... ... ittt 47-51
State v. Terry
(1974) 10 Wash.App.874,520P.2d 1397 ... .. . i, 66
STATUTES
Evid. Code,§§ 35 19, 20, 34
- 402 e 27,58
1101 o 24,57,74,77
1108 .. e passim



TABLE OF AUTHORITIES

Pages
1240 .. e 60, 63,71, 75
1241 e 75
JURY INSTRUCTIONS
CALIJIC Nos. 1Ol e 43
20 e 43
290 L e 43
2502 43
25001 .. Passim
2.50.02 L 47
TEXT AND OTHER AUTHORITIES
Donald Kennedy & Richard A. Merrill, (Fall 2003)
Assessing Forensic Science, 20 Issues in Sci. & Tech.33 ...... 17
National Research Council (1992) DNA Technology in Forensic
SCIBNCE .ottt e 30
National Research Council (2009) Strengthening Forensic
Science in the United States: A Path Forward ............. 13, 31
Review of Selected 1995 Cal.Legislation
(1996) 27 Pacific L.J. 761 . ... ... 20

X1






No. S076175

IN THE SUPREME COURT FOR THE STATE OF CALIFORNIA

)
PEOPLE OF THE STATE OF CALIFORNIA, )
)
Plaintiff and Appellee, )
)
v. )
)
ELOY LOY, )
)
Defendant and Appellant. )
)
APPELLANT’S REPLY BRIEF

I

RESPONDENT’S INCOMPLETE AND MISLEADING
STATEMENT OF FACTS UNDERMINES ITS LEGAL
ANALYSIS OF ALL THE ISSUES RAISED BY
APPELLANT

The Statement of Facts in Respondent’s Brief, and Respondent’s
discussion of the trial facts throughout its brief, tells only a part of what
happened at trial. Important factual information has been left out and
evidence has been misstated, providing the reader with a skewed version of
the trial record and the issues raised by that record. As a result, it is
necessary for appellant to set the record straight before addressing
Respondent’s legal arguments.

The physical and testimonial evidence presented by the prosecution
at the guilt trial about the underlying capital case was contradictory,

inconsistent, insubstantial and of dubious scientific reliability. The jury



deliberated over four days before convicting appellant. During its guilt
phase deliberations, the jury submitted questions about the scientific
evidence which was hotly disputed and impeached by the defense. The
remaining evidence was exculpatory, innocuous or ambiguous. The
summary of the evidence that follows overwhelmingly demonstrates that
the trial court’s errors were prejudicial, both individually and in
combination.

A.  Appellant’s Living Situation in 1995-1996

Appellant apparently became an immediate suspect in this case
because he had lived at the Arroyo home and because he had been
imprisoned for sexual offenses on two prior occasions. Respondent makes
many factual assertions about Appellant’s living situation both before and
after Monique disappeared and fails to include significant factual
information in its brief.

There are two reasons why the evidence of appellant’s access to the
Arroyo home is important. A central theory that runs throughout
Respondent’s Brief is that Appellant lived at the Arroyo house for only a
few weeks many months before Monique disappeared, and that Appellant
was never permitted upstairs in the house without an escort. (Respondent’s
Brief at p. 11: “Appellant lived with Monique’s family for two or three
weeks in March or April. 5RT 1095, 1105, 1176-1177; 6 RT 1215; 7 RT
1505-1506.”) Respondent relies on this assertion in an attempt to prove that
the only way Appellant’s palm print could have been found on the door
jamb outside Monique’s room was because he was the perpetrator of this
crime.

Actually, the testimony on this matter was contradictory. Joey,

Monique’s brother, denied that Appellant lived at their house, and said he



had stayed there for a week when his mother needed help pulling out grass.
(5 RT 1107.) Joey said AppeHant used to visit after he first “got out” [of
prison]. (5RT 1095.)' Josette, Monique’s sister, testified that Appellant
lived with them for “about a month”. (5 RT 1176.) Gabriel, another
brother, testified that Appellant lived there for “three to four months”. (6
RT 1214.) Rosalina Arroyo, Appellant’s sister and Monique’s mother,
testified that Appellant lived with them until two months before May, 1996,
and had been there for two to three weeks. (7 RT 1506.) Joey testified that
Appellant had not been in the house for a month to a month and a half
before these events. (5 RT 1107.)

The evidence about Appellant’s access to the upstairs of the house
was also contradictory. Joey testified that there were two occasions he
could recall when Appellant was upstairs. One was the night of May 8
when he’d been out drinking with Appellant and was helped upstairs by
him. The other was when he brought him upstairs to use the bathroom. (5
RT 1104.) Joey testified that he could “only remember one other time” that
Appellant was upstairs - and that was to use the shower. Joey testified
Appellant “had to have a reason to go upstairs.” (5 RT 1105.) Rosalina
testified she never saw Eloy on the second floor but she also testified that
she never told her brother that he could not go upstairs. (7 RT 1506, 1532.)

In sum, there is agreement among the witnesses that Appellant was
upstairs on the night that he helped Joey go to his bedroom. Joey testified
that he accompanied Appellant upstairs for a shower on another occasion.

They also agree that Appellant had lived in the house for weeks at least.

' According to his brother Leonard, Appellant was released from
prison in July, 1995. (7 RT 1555.)



These facts are important for several reasons. Obviously, the palm
print, which the prosecution argued was evidence that Appellant was the
perpetrator, could have been left on the other occasions. Secondly, a palm
print outside the room proves that Appellant was outside the room, not in it.
Significantly, although the room was throughly processed for fingerprints,
no prints of Appellant’s were found inside the room. (7 RT 1655.)

Evidence about appellant’s access to the Arroyo home was important
for another reason. The trial judge admitted testimony from Sara Minor,
Monique’s friend, about an alleged “excited utterance” Monique made in
the days preceding her disappearance, in which she claimed Appellant had
been touching her improperly. The only way in which admission of this
evidence can be justified is to establish that it was made in the moments
following the “exciting” incident, before an opportunity for fabrication
arose. Respondent has argued at trial and on appeal that Appellant was not
in the Arroyo home for at least a month before Monique disappeared. Most
of the family members testified that Appellant had not been living in the
house for at least a month before Monique disappeared, and no one testified
that he had been in the house in the days preceding Monique’s
disappearance. If that is so, then it eliminates the possibility that Appellant
had contact with Monique in the days before her death, and completely
undermines the admissibility of the Sara Minor testimony. (See Argument
IV, infra.

Similarly, Respondent attempts to create a cloud of suspicion around
Appellant’s activities after he helped Joey up to his room on May 8, 1996.
Five days later, on May 13, Gabriel told the police that Appellant had
walked down the stairs in front of him and out of the house the night

Monique disappeared. Gabriel stated he checked the back door to make



sure it was locked. (8 RT 1909-1911.) Gabriel signed and initialed the
police report containing his statement in order to show his agreement with
its contents. (6 RT 1389.) It was only after the police focused on Appellant
and charged him in this case that Gabriel changed his story, and denied at
trial that he had seen Appellant walk down the stairs and out of the house.
(6 RT 1212.)

Additionally, Appellant and Respondent agree that Appellant had
been staying with his brother and sister-in-law, Leonard and Maria Loy, in
May, 1996. But Respondent’s Brief omits important facts about that living
situation. (Respondent’s Brief, at pp. 6-7.) Appellant had started living
with his brother about two months before Monique disappeared. Appellant
usually slept on a couch in the front room. (7 RT 1556.) The night that
Monique disappeared, L.eonard had twice gotten out of bed, and noticed his
brother was not asleep on the couch. (7 RT 1559.) The next morning,
Leonard noticed that his brother’s car was parked out on the street in a
different location than usual. It was visible on the street, but Leonard’s
view of it was blocked by a tree in his front yard. (7 RT 1565-1566.)
Leonard also testified that on three different occasions, he found Appellant
sleeping in his car after he had been out “partying” the night before.
Leonard also testified that his wife did not permit smoking in the house, and
Appellant would have to go outside to smoke. (7 RT 1565-1567.) Maria
Loy also testified that Appellant was not asleep on the couch in his usual
spot in the early morning hours of May 8. She then saw him there around
6:50 AM. (7 RT 1569-1571.)

Howard Wilson was a neighbor of Leonard and Maria Loy. Wilson
was outside smoking around 2:30 A.M. He saw Appellant drive by his

house slowly three times on the night Monique disappeared. Appellant



eventually parked his car on the street, and got out and walked down the
street. The car was still in the same place in the morning. (7 RT 1638-
1643.).

Respondent’s Statement of Facts (Respondent’s Brief, at p. 6) omits
any discussion of Leonard Loy’s testimony mentioned above.

These facts are important and material as well. Appellant parked his
car on a public street. He did not hide it. He sometimes slept in his car if
he had been drinking - as he had the night in question. He was a smoker
and he was not permitted to smoke inside the home of his brother and sister-
in-law. All of these facts provide a much less nefarious explanation for
Appellant’s absence from the front room couch - information Respondent
has left out of its Statement of Facts. (See pp. 6-7.) Itis just as likely that
Appellant simply stayed outside and slept in his car that night because he
had been drinking. Circling the block in his car multiple times could also
be chalked up to looking for a better parking spot - something an inebriated
driver with a big car might desire.?

These alternative, and innocuous, explanations for Appellant’s
behavior are just as reasonable as the guilty inferences drawn by
Respondent, especially in the absence of any proof whatsoever concerning
how Monique got from her bedroom to the vacant lot.

B. The Forensic Investigation and Evidence

The forensic investigation - indeed, the entire guilt phase prosecution
- hinges on two virtually microscopic pieces of evidence which are of
dubious scientific value: the stain found on the trunk lid of Appellant’s car

(the trunk lid stain) and the stain found on the comforter which covered

2 Appellant’s car was a 1978 Cadillac Coupe de Ville. (8 RT 1884.)
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Monique at the crime scene (the comforter stain).
1. The Physical Evidence Searches and Seizures

Searches took place at a number of locations beginning the morning
of May 9 - and Appellant was taken into custody sometime before 1 pm. (8
RT 1917.)

As Respondent notes (Respondent’s Brief, at p. 7), the family looked
around the house in order to determine if there was any sign of forced entry
and found none. (5 RT 1181.) This evidence just as equally supports the
inference that Monique left the house on her own, not by other means.

Family members searched Monique’s room on several occasions.
Josette searched the room on the morning of May 9*, but could not find the
shirt Monique had been wearing nor did she notice any shoes missing. (5
RT 1183,1187.) ‘J osette admitted that the room she shared with Monique
was not tidy, nor was the closet where they kept their clothes. (5 RT 1193.)
Additionally, Joey testified that Monique and Josette sometimes slept in
each others’ beds, “they switched off and on.” (5 RT 1102.)

Joey searched Monique’s room a day and a half or two days after
Monique disappeared. For some reason, he was able to find the
shirt/sweater that Monique had been wearing in the sisters’ closet, which
Josette had not been able to locate earlier. (5 RT 1132-1133.) In other
words, the messy condition of the room made it impossible for the family to
be sure what clothing was in the room at the time Monique disappeared, and
in the days afterwards.

Officer Christine Sanders searched Monique’s room on May 10 and
collected trace evidence. She seized a sheet, blanket, clothing, and bedding.
She vacuumed the room for the trace evidence. All presumptive tests for

semen which she conducted were negative. (8 RT 1886-1889.) The trace



evidence seized from Monique’s room was tested and was not connected in
any way to Appellant. (8 RT 1750.)

Appellant’s car, which was sitting outside L.eonard Loy’s house, was
also searched on May 9 and on multiple other occasions. (8 RT 1890.) The
search conducted on May 9 turned up nothing of evidentiary value. (8 RT
1917.) On May 10, Officer Sanders searched the car for blood, trace and
hair evidence. (8 RT 1883-1884.) The officers looked in Appellant’s trunk,
which was fairly full. (8 RT 1885.) Criminalist William Moore also
searched it on a later date, and confirmed that it was cluttered with
miscellaneous items, such as spark plugs, bags, cans, clothing, a spare tire,
etc. (7RT 1687-1693.)

Officer Sanders also searched Appellant’s bedroom at L.eonard Loy’s
house on May 10. (8 RT 1890.)

Monique’s body was found in the early morning hours of May 13,
1996, at a weedy vacant lot less than a mile from her home. (6 RT 1235-
1236). The lot was surrounded by a six foot tall chain link fence (6 RT
1438), which the police department “ripped through” to gain access. (8 RT
1852-1853.) No evidence was presented at trial to explain how Monique’s
body was placed in the vacant lot surrounded with such a tall chain link
fence.

Criminalists did seize plant evidence from the vacant lot and from
the comforter found on top of Monique’s body. None of this material was
found in Appellant’s car. The prosecution appears to have intentionally
decided not to test the clothing Appellant was wearing the night Monique
disappeared, rendering Appellant’s clothing exculpatory. So, none of the
evidence seized from a very dirty, sticky crime scene (7 RT 1445, 1460)

was linked to Appellant’s car or clothing.



2. The DNA Testing

The state contends “solid scientific evidence” linked Appellant to
Monique’s murder. (Respondent’s Brief, at p. 47.) It is the central
contention of the prosecution in this case that a tiny stain 1/8th of an inch in
diameter (7 RT 1696) found on the inside trunk lid of Appellant’s car was
blood that belonged to Monique Arroyo. Additionally, Respondent
contends that “faint” DNA markers “consistent” with Appellant’s DNA
were found mixed with Monique’s fluids on the comforter (the comforter
stain) which covered her when she was found. (Respondent’s Brief, at pp.
11 & 47-48.) These two tiny bits of biological evidence allegedly constitute
the “solid scientific evidence” which proves Appellant guilty of the capital
murder of his niece. Once again, Respondent has omitted any reference to
critical evidence that undermines the reliability and strength of this forensic
evidence.

Criminalist William Moore first saw Appellant’s car on May 17. (7
RT 1685.) Moore testified that the stain was so small he did not notice it
until one of the technicians pointed it out. (7 RT 1676, 1678.) The trunk lid
stain was found after Appellant’s car had been searched several times.

Moore testified that the stain was bright red, like the color of a car.
He testified that he took a cotton tip swab and took a small portion of it to
test for blood. According to Moore, the test was positive. He then took
another swab to collect as much of the stain as he could. (7 RT 1677-1678.)
Moore admitted that there was no way to age the stain or to tell when it was

placed in the trunk. (7 RT 1702.)

> As mentioned above, Christine Sanders previously searched the
car.



Moore typically took notes about the evidentiary items upon which
he conducted presumptive tests for blood. There are no notes showing that
Moore ran a presumptive test for blood on the trunk lid stain. Moore was
also in the habit of photographing items after they test positive for blood.
Moore admitted he had no photograph which documented his supposed
finding regarding the trunk lid stain. (8§ RT 1921-1923.)

Criminalist Sanders testified that when evidence swabs are taken for
presumptive blood testing, the swab will not change the red color of the
stain which is being preserved. The swab might have a slightly different
color, but it will look the same. (8 RT 1894-1895.) But, when LAPD DNA
expert Erin Riley examined the Q-tip which Criminalist Moore supposedly
used to preserve the trunk lid stain, it was grey in color. (7 RT 1599, 1608.)
Erin Riley did not test the trunk stain Q-tip in order to determine what
bodily fluid or what kind of cellular material it contained. (7 RT 1609.)

Riley testified that she did not use the most sensitive method
available in order to detect the amount of DNA in the trunk lid stain. (7 RT
1608-1609.) Riley also explained that contamination concerns associated
with extremely low levels of DNA such as found in this sample (an
unknown amount less than 300 picograms) (7 RT 1612), lead some
laboratories to process the reference sample and evidence samples
separately. (7 RT 1618-1619.) Riley however, extracted a sample for
Monique and also for the trunk lid stain on the same day. (7 RT 1616.)

Riley testified that the test kit manufacturer itself, Perkin Elmer,
would not even guarantee test results when less than 2 nanograms of DNA
was used. As Riley stated, the trunk lid stain contained much less than that
quantity. (7 RT 1611-1613.) Riley did not detect any DNA in one of the
tests she conducted on the trunk lid stain. (7 RT 1612.)

10



Furthermore, Riley testified that Monique’s reference sample only
yielded results at six loci because the sample was degraded. (7 RT 1620.)
Riley claimed, based upon those six loci, that the victim could have
contributed the DNA deposited on the trunk lid. However, when she
computed the frequency statistic, she calculated the random match
probability using all seven loci that yielded results on the test of the trunk
lid stain. The trunk lid stain contained an additional loci that was not found
in Monique’s DNA sample. (7 RT 1600-1602, 1620-1623.)

Riley stated: “T just want to make sure I get this exact. Yes. The
number that was stated in that sample was 1 in 125,000, which means that if
. you look at 125,000 individuals totally at random and just test them, the
chances are you will have one individual that has that same type.” (7 RT
1602.)

Riley stated that the statistical frequency for individuals who have
the profile found in the trunk lid stain and also have the same genetic
marker types as Monique, without the additional marker Riley’s testing
could not find, would be found in 1 in 5,100 random people. (7 RT 1622-
1623.) Riley admitted that those figures refer to random samples of non-
related people being analyzed, and that the figures for related people would
be lower. Family members are more likely to have a closer type than that.
(7 RT 1623.) Riley conducted no DNA testing on any member of the
Arroyo family. (7 RT 1620.) She did not test any reference samples from
the Arroyo family in order to determine if they could be the source of the
weak type detected on the comforter, because, “They were never provided.”
(7RT 1603, 1631.)

When Monique’s body was found at the vacant lot, it was covered

with a comforter. (7 RT 1670.) Criminalist Moore and Detective Stephen
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Watson coordinated the collection of evidence at the scene. (7 RT 1455.)
Moore conducted testing on the comforter at the crime lab. Moore cut out
selected stains from the comforter for testing. He did not find any semen on
the comforter. (7 RT 1672.) Moore testified that due to heat at the time the
body was found, that fluids seeped out of Monique’s orifices and onto the
comforter. (7 RT 1674-1675.) The sexual assault kit in this case was
negative. (7 RT 1675-1676.) He also testified that due to the state of
decomposition of the body, it might have been difficult to observe evidence
deposited inside the body. (7 RT 1673.)

_Erin Riley, the LAPD DNA expert, conducted the DNA testing on
the comforter. She testified that the comforter stain samples contained a
mixture of DNA. (7 RT 1601-1602, 1626.) She also testified that her tests
showed Monique could have contributed the DNA deposited, and that there
were “additional very faint markers or types” which Appellant could have
contributed. (7 RT 1601.)

Riley also admitted that an essential control — a substrate control --
was not used, despite the fact that “the guidelines” recommend it. A
substrate control would indicate whether the DNA detected was already on
the comforter as opposed to in the stain that was deposited. Riley admitted
that it was “‘common for sheets and things like that” to have DNA on them,
and that the DNA types could have been on the comforter prior to the
deposit of the stain. (7 RT 1629 - 1630). Riley claimed she did not do the
substrate control because the entire comforter was stained, but she also
admitted that she never looked at the entire comforter. (7 RT 1629-1630.)

In summary, there are multiple reasons why the DNA evidence and
testimony presented in this case do not constitute “solid scientific evidence”

of Appellant’s guilt. In fact, the DNA evidence presented in this case may
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have absolutely no connection with Monique’s death.

William Moore testified that it was impossible to tell when the stain
was placed on the trunk lid. (7 RT 1702.) Erin Riley testified that the trunk
lid stain contained an additional loci, or marker, that was not found in
Monique’s DNA sample. (7 RT 1600, 1602, 1620-1623.) The car
Appellant was driving had been owned by another family member before he
began using it. (7 RT 1525-1526.) The trunk lid stain could just as easily
have come from another family member - one whose DNA contained the
additional marker missing from Monique’s sample - and have ended up
there at any time. The prosecution turned a blind eye to this potential
exculpatory evidence and chose not to collect and test the DNA of any other
family member. Indeed, under these circumstances, neither Moore’s nor
Riley’s testimony proved that the trunk stain was connected to this case.

The testimony concerning the comforter stain presents the same
evidentiary problems. Riley testified that the comforter stain contained a
mixture of DNA.* Riley never conducted a substrate control which would
have shown whether the DNA types were on the comforter before the tested
stain occurred. (7 RT 1629-1630.) Riley also testified that the stain
contained a marker that was not present in Appellant’s DNA. No sample

from the comforter showed a “24, 25" DS180 result, which is Appellant’s

+ “Mixed samples can be very difficult to interpret, because the
components can be present in different quantities and states of
degradation... Typically, it will be impossible to distinguish the individual
genotypes of each contributor.” (National Research Council, Strengthening
Forensic Science in the United States: A Path Forward, 2009, at p. 59.)
“Mixed samples are a reality of the forensic world that must be
accommodated in interpretation and reconstruction. As a rule, mixed
samples must be interpreted with great caution.” (Id., at p. 66.)
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DS180 type. ( 7 RT 1633-1634.) Thus, Riley’s testimony fails to establish
that the comforter stain was in any way related to this case: the stain could
have existed before Monique died. And, the prosecution’s own expert
admitted the stain contained a marker that it not present in Appellant’s
DNA. Consequently, Respondent’s description of the prosecution guilt
phase scientific evidence as “solid” is nothing more than hyperbole.

3. Pathologist and Related Evidence

Deputy Medical Examiner Lisa Scheinin testified about the cause of
death and about evidence of sexual trauma. David Faulkner was called by
the prosecution as an expert entomologist in order to prove when
Monique’s body was left at the vacant lot. The testimony of both witnesses
was hotly contested by the defense.

Dr. Scheinin did the autopsy on May 14, 1996. (6 RT 1302.) She was
unable to reach a conclusion about the cause of death until August or
September of 1996. (6 RT 1335.)

Dr. Scheinin testified that she could only determine the cause of
death by a process of exclusion because Monique’s body was so badly
decomposed. She testified that because she could find no evidence of blunt
force trauma, or internal penetrating trauma, the probable cause of death
was asphyxia to the face, neck or body. (6 RT 1235-1237, 1328, 1368-1370,
1381.)

Dr. Scheinin’s testified that: (1) Monique had died from asphyxia
due to compression of the face or body. (6 RT 1235-1237). She also
testified that she observed perivaginal trauma which in her opinion proved
that Monique had died during a sexual assault (6 RT 1255-1256.)

In contrast, the defense expert, Dr. Van Meter, testified that the body

was so badly decomposed that it was impossible to tell how Monique died
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and whether she had been sexually assaulted. (9 RT 2070-2072.) Dr. Van
Meter concluded that the cause of death was undetermined due to the
advanced state of decomposition of the body. She was unable to find
evidence of sexual assault for the same reason. (9 RT 2070-2072.)

David Faulkner testified about maggot activity on the body. His
testimony was also severely impeached. Faulkner originally wrote a report
which estimated the approximate date and time when Monique’s body was
placed in the vacant lot at a time after Mr. Loy was taken into custody. ( 8
RT 1801-1802.) After receiving a letter from the prosecutor detailing her
theory of the case, and reports on the case, Dr. Faulkner changed his report
on the morning he was set to testify. He changed his report to show that the
body had been left in the lot at a time consistent with the prosecution’s
theory of the case. (8§ RT 1803-1806, 1774-1776.)

A further problem with Dr. Faulkner’s revised conclusion was that
the prosecution never proved who gathered the maggots at the crime scene.’
Gary Kellerman, a coroner’s investigator who was called to the crime scene,
saw maggots on the body. He denied collecting any of the maggots. He
looked at the container (Exhibit 10B) in which the maggots were stored,
and could not say who had collected them. (9 RT 2009-2012, 2017-2018.)
The accuracy of Faulkner’s testimony depended upon the maggots having
been collected from the body when it was first found in the vacant lot. (8
RT 1774.) The prosecution never called any witness to prove that critical

fact, and instead relied on the container notations to establish this evidence.

> Defense counsel objected when Dr. Faulkner was asked by the
prosecutor when the maggots were collected and preserved. The objection
was overruled. (8 RT 1774.)
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C. The Exculpatory Evidence

The vast amount of physical evidence seized in this case exculpated
Mr. Loy because it had no connection to him whatsoever. Mr. Loy’s car and
residence were searched the morning Monique disappeared, but turned up
nothing to show that Monique had been in the car. (8§ RT 1912-1917.) The
search of Mr. Loy’s residence - his brother’s house - also did not result in
the seizure of any evidence linking Mr. Loy with Monique’s disappearance.
(8 RT 1912-1917.) The dirty clothing Mr. Loy had been wearing the night
Monique disappeared - when the prosecution claimed he assaulted and
murdered her - was seized, but the prbsecution never bothered to test it for
the presence of any trace evidence. (8 RT 1927-1929, 1751, 1761.)

Other evidence affirmatively excluded appellant. Three pairs of Mr.
Loy’s shoes were seized, including the work boots he had been wearing the
night Monique disappeared. None of the shoes matched shoe prints found at
the crime scene. (9 RT 2104-2114.) Nor did tire prints found at the crime
scene match Mr. Loy’s car. (9 RT 2116-2117.) Pubic and other hairs found
on crime scene comforter, bed sheet and blanket were not Mr. Loy’s. (8 RT
1752-1759.) Some of the hairs had roots and could have been tested for
DNA. (8 RT 1754.) Pubic hairs on the comforter did not belong to
Monique. (8 RT 1760.) No attempt was made to compare the hair with any
other person. (8 RT 1753.) No hairs of Mr. Loy were found in Monique’s
bedroom. (8 RT 1754.) No evidence was recovered in Monique’s bedroom
which proved that Mr. Loy had been in there, much less that he had sexually
assaulted and murdered her that night.

Criminalist Susan Brockbank was never asked to examine any clothes
for sweater fibers. She testified that a loosely knit sweater like the one

Monique had been wearing when she went to bed could easily shed fibers. (5
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RT 1109-1110; 8 RT 1761.) Brockbank also testified that fibers found on
the crime scene comforter had fibers on it that were similar to those in
Appellant’s car. (7 RT 1588-1589.) Brockbank never testified that the fibers
were an exact match - or “unique” to Appellant’s car fibers - contrary to
Respondent’s assertion. (See Respondent’s Brief, at p. 48.) In any event,
Brockbank’s entire testimony about the carpet fiber evidence is of dubious
scientific reliability.® Lastly, Brockbank admitted that the fibers could have
been secondarily transferred by anyone who had been in the car. (8 RT 1761-
1763.) Monique was observed by her brother Gabriel in the front seat of
Appellant’s car on one occasion. (5RT 1117.)

Thus, there is no “solid scientific” proof that the fibers found on the
comforter came from Appellant’s car. Nor does the evidence establish that
even if the fibers came from Appellant’s car, that they were transferred to
the comforter in connection with this case, particularly in light of the fact
that Monique herself had been in Appellant’s car and could have transferred
the material on that occasion.

Respondent also claims that the palm print found outside Monique’s
door supports the theory that he was the perpetrator. Respondent states that,
“The palm print was positioned in a way that suggested appellant was
leaning on the door frame in an attempt to ensure that the door to Monique’s

room opened quietly. (7 RT 1653-1654.)” There is nothing in the cited

¢ “The increased use of DNA analysis, which has undergone
extensive validation, has thrown into relief the less firmly credentialed
status of other forensic science identification techniques (fingerprints, fiber
analysis, hair analysis, ballistics, bite marks, and tool marks). These have
not undergone the type of extensive testing and verification that is the
hallmark of science elsewhere.” (Donald Kennedy & Richard A. Merrill,
(Fall 2003) Assessing Forensic Science, 20 Issues in Sci. & Tech. 33, 34.)
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testimony - the testimony of the latent print examiner - to support this factual
assertion. Secondly, like the carpet fiber evidence mentioned above, the
scientific reliability of this testimony can no longer be considered “solid”.
Lastly, this evidence does not prove any connection with criminal activity.
Even if the testimony is accepted as valid and accurate - which Appellant
disputes - the most it proves is that Appellant was outside Monique’s room,
not in it.

Thus, in light of the many weaknesses in the prosecution’s case, any
error was necessarily prejudicial.

IT

THE ADMISSION OF EVIDENCE PURSUANT TO
EVIDENCE CODE SECTION 1108 CONSTITUTED
REVERSIBLE ERROR

Appellant was charged with murder while in the commission of a
lewd act on a child under the age of 14. (2 CT 403-404.) The victim in this
case was Appellant’s twelve year old niece, and the crime is alleged to have
occurred in Appellant’s sister’s home, at a time when four other family
members were in the house. Appellant’s defense at trial was that he was not
the perpetrator and had nothing to do with this incident.

Pursuant to Evidence Code section 1108 (hereafter “1108"), the
prosecution convinced the trial court to allow the testimony of two adult
women who were the victims of prior rapes by Appellant. The first victim
was 16 years old, and was just a few years younger than Appellant at the
time. The second victim was over thirty years old, and was also close in age
to the defendant at the time. Although Appellant entered guilty pleas to these
offenses, the court pe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>