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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,

S075726
\2
CAPITAL
CHARLES EDWARD MOORE, CASE

Defendant and Appellant.

STATEMENT OF THE CASE

In an information filed on July 22, 1983, by the District Attorney of Los
Angeles County, appellant was charged in Counts [ and II, under the 1977
Death Penalty Law, with the offense of murder, violations of Penal Code
section 187.Y In both counts, it was alleged that in the commission of the
murders, appellant personally used a deadly and dangerous weapon, to wit, a
knife, within the meaning of section 12022, subdivision (b). As to both Counts
[ and II, the information further alleged three special circumstance allegations:
(1) robbery-murder, within the meaning of former section 190.2, subdivision
(©)(3)(i); (2) burglary-murder, within the meaning of former section 190.2,
subdivision (¢)(3)(v); and (3) multiple-murder, within the meaning of former
section 190.2, subdivision (c)(5). (1CT 1-4; 5CT 1350-1353, 1356.)

In Count III, appellant was charged with the offense of burglary, a
violation of section 459, and in Counts IV and V, appellant was charged with
robbery, violations of section 211. As to Counts III, IV and V, it was alleged

that: (1) appellant personally used a deadly and dangerous weapon, to wit, a

1. All further statutory references are to the Penal Code, unless
otherwise indicated.



knife, within the meaning of section 12022, subdivision (b); (2) appellant
personally used a firearm, to wit, a handgun, within the meaning of section
12022.5; and (3) appellant intentionally inflicted great bodily injury upon Hettie
Marie Crumb and Robert L. Crumb, within the meaning of section 12022.7.
(ICT 5-7; 5CT 1353-1356.) Appellant pleaded not guilty and denied all the
special allegations. (1CT 110.)

On April 5, 1984, a jury found appellant guilty of all the charges and
found all of the special allegations to be true. (1CT 226-232,238-241.) On
April 11, 1984, following the penalty phase, the jury fixed the penalty at death
in both Counts I and II. (1CT 251, 267-268.)

On November 3, 1988, this Court affirmed the judgment and denied
appellant’s related habeas corpus petitions. (People v. Moore (1988) 47 Cal.3d
63; 2CT 337-415.)

Appellant’s federal petition for writ of habeas corpus was granted.
(Calderon v. Moore (9th Cir. 1997) 108 F.3d 261, cert. denied June 23, 1997,
521 U.S. 1111; 3CT 782.)

Appellant’s case was returned to superior court for retrial. (3CT 784.)
Appellant’s motion to dismiss for lack of speedy trial was denied. (3CT 811;
4CT 819-830.) Appellant’s motion to dismiss for lack of jurisdiction, and his
motions to dismiss for excess of jurisdiction, were denied. (4CT 1002; 5CT
1293-1299, 1302, 1317-1345, 1346, 1357.) Appellant’s section 1538.5 motion
to suppress evidence was denied. (SCT 1360-1364; 6CT 1365-1399, 1431,
1457-1508, 1521-1525.)

The guilt phase of appellant’s second jury trial began on September 21,
1998. (8CT 1988.) Appellant’s motion to dismiss under section 1118.1 was
denied. (8CT 1999.) The jury found appellant guilty as charged in Counts 1I,
111, IV and V, and further found as to those counts that all the special allegations

were true. As to Count I, the jury found appellant guilty of first degree murder



and also found the special allegations to be true, with the exception of the
personal use of a deadly and dangerous weapon allegation (§ 12022, subd. (b)),
which the jury found to be not true. (8CT 2013-2020.)

Following the penalty phase, the jury selected the punishment of death
for the first degree murders of Hettie Marie Crumb and Robert L. Crumb. (8CT
2109-2112.) Appellant’s motions for a new trial, to strike the special
circumstances and to modify his sentence to life without the possibility of
parole were denied. (8CT 2141-2143,2149-2175, 2177-2180.)

On December 7, 1998, appellant was sentenced to death in Counts I and
II for each of the special circumstance murders. (8CT 2144-2146,2194-2195.)
As to Counts 11, [V and V, appellant was sentenced to a total determinate state
prison term of § years, which the court ordered stayed during the pendency of
the appeal on Counts I and II, with the stay to become permanent when the
sentence on Counts I and II is completed. Appellant was granted custody
credits for a total of 15 years, 5 months and 15 days. (8CT 2143,2146-2147.)

This appeal is automatic. (§ 1239, subd. (b).)

STATEMENT OF FACTS
~A. The Guilt-Phase Trial

1. Introduction

In December 1977, Robert and Marie Crumb lived in apartment 401 at
the Chateau Marmont on Broadway in Long Beach, where they had been the
apartment managers for the past two or three years. The Crumbs also sold
costume jewelry from their apartment, that they made using turquoise, coral and
mother-of-pearl; they kept large jewelry display cases in their bedroom.
Around 4:00 p.m. on December 1, the owner of the apartment building, Walter

James Watson, stopped by the Crumbs’ apartment and picked up the rent

3



checks and cash that the Crumbs had collected that day. Both Marie and Robert
were at home.

Later that evening, appellant, Lee Harris and 19-year-old Terry Avery
entered the locked front door at Chateau Marmont by following a tenant, James
Jones, through the door. The three intruders proceeded to apartment 401, and
Terry knocked at the Crumbs’ door. When Marie opened the door, she saw a
young woman and two men holding guns, one of whom, appellant, was wearing
a stocking mask. Appellant pushed into the apartment, forcing Marie into a
chair, and Harris and Terry followed him inside, where Robert was seated on
the couch.

Appellant grabbed Robert, struck him with the butt of a gun, and
demanded to know where the money was. Marie screamed not to hurt him, and
she repeatedly told them that there was no money because it had been taken to
the bank earlier that day. Terry was told to look for jewelry, or anything else
of value, in the bedroom. After she found the large jewelry display cases under
the bed, appellant joined her and broke the cases open. Appellant left the room,
and Terry used rags to pick up the jewelry and place it inside a pillowcase.

Meanwhile, in the living room, Marie lay face down on the floor, gagged
and with her arms bound behind her back with white tape. Harris tried to choke
her by using a rag he wrapped around her mouth and neck. Appellant was next
to Robert, whose arms were bound behind his back with white tape, and who
was leaning face down, half on the couch and half on the floor. Harris went
into the kitchen, pulled a large butcher knife out of a drawer and returned to the
living room.

When Walter Watson was unable to reach the Crumbs by telephone on
December 2, he and his wife went to the Crumbs’ apartment, where they found
the front door closed, but unlocked. Inside the apartment Mr. Watson saw two

hooded bodies on or near the couch, and the Crumbs’ little dog, which was



alive.

Marie and Robert Crumb were beaten, choked and stabbed. Marie
suffered six stab wounds, two of which punctured her right lung and were fatal.
Robert Crumb suffered ten stab wounds, four of which were to his heart and
were immediately fatal.

Appellant, who represented himself for the defense portion of the guilt
phase and for the entire penalty phase, relied on a statement James Jones made
to Detective Collette in February 1978, that he recognized appellant as someone
who had lived at the apartments, but he had not seen appellant in several
months. Based on that statement, appellant argued that he was not present at
the Crumbs the night they were killed, and that the crimes were committed by
Lee Harris and Terry, without appellant’s knowledge.

2. Prosecution Case
a. The Crimes At Chateau Marmont In Long Beach

In late November 1977, Terry Avery, who was 19 years old and living
with her parents in Denver, Colorado, had some trouble with her mother and
ran away from home. Terry came into contact with appellant, who was a
“friend of a friend,” and someone Terry had known off and on for a couple of
years. It was then that she met Lee Harris (photo; Peo. Exh. 12) for the first
time. Even though Terry had no money, clothes or possessions with her, she
agreed to accompany appellant and Harris to Lawrence, Kansas. It took one
and one-half days to drive to their destination, and during the couple of days
they stayed in Lawrence, appellant bought Terry clothes, a purse and shoes.
When the shoes were given to her, they were wrapped in a yellow and white
bag (Peo. Exh. 9) from Arensberg’s in Lawrence, Kansas; Terry kept the bag.
(SRT 1149; 6RT 1325-1330, 1370, 1443.)

When the three of them left Lawrence, they drove to the bus depot in

5



Kansas City, Kansas. The drive took a couple hours, and during that time,
appellant mentioned that he used to live in some apartments in California,
where he rented from a couple who had money and jewelry. Appellant
explained that they were going to California so that they could pay his former
apartment managers a visit because he wanted to rob them. Appellant paid for
the bus tickets to Los Angeles. Appellant and Harris had two or three suitcases,
but Terry had only her purse and the yellow and white shoe bag (Peo. Exh. 9).
(6RT 1328-1333.)

After appellant, Harris and Terry arrived in Los Angeles, they stayed
there overnight. The next day, which was December 1, they took a city bus to
the Long Beach bus depot, where appellant and Harris left Terry alone with
their suitcases for 30 to 40 minutes. When appellant and Harris returned, they
took a taxi cab to the Kona Hotel (photo; Peo. Exh. 4) at Ocean and Alamitos,
where they got adjoining rooms, numbers 208 and 209. Appellant registered
himself and Terry as Mr. and Mrs. Charles Moore (Peo. Exh. 5-C), although he
told Terry he registered them as “Mr. and Mrs. Charles Brown.” Harris
registered as Sam Harris (Peo. Exh. 5-D). Terry stayed in one of the rooms
with appellant, but there was no “relationship” between them. (SRT 1134-
1135; 6RT 1332-1336, 1443.)

Appellant, Harris and Terry took a short walk of about two and one-half
blocks to an apartment building at 921 E. Broadway (photo; Peo. Exh. 13), on
the corner of Broadway and Alamitos, ’where appellant said he used to live.
The building was named the Chateau Marmont, and it was a four story, brick
building. On the bottom floor was a liquor store, and there were apartments on
floors two through four. The glass front door of the building self-locked and
required a key for entry. They returned to the Kona Hotel and later went out for
dinner. (SRT 1134, 1152, 1206-1207, 1210; 6RT 1336-1338, 1443.)

After they returned to their hotel rooms after dinner, appellant and Harris



left Terry alone and went out. Appellant was carrying a bag from a drugstore
when they got back. Inside the bag was surgical tape that was white, thick and
made of cloth. The men also had three guns between them, two revolvers and
a “silver pistol.” Terry had seen the same guns in Kansas. The plan was to
return to the apartment building after dark. Harris told appellant that appellant
needed to cover his face so he would not be identified. Appellant took a pair
of Terry’s stockings and made himself a mask, but when he put it on, Terry
could still recognize him. Appellant placed the stocking mask in his pocket.
When they left the motel to go to the apartment building, the men had the tape
and the two revolvers with them. Terry carried only her purse. She believed
that her only choice was to accompany appellant and Harris because she had no
money and no way of getting home. Terry also did not want the men to hurt
her; moreover, she thought they were only going to rob the apartment managers.
(6RT 1337-1342))

In 1977, Walter James Watson owned property in Long Beach, including
the building at 921 E. Broadway (Chateau Marmont), and another apartment
building at 1044 Appleton, which was within walking distance of the Chateau
Marmont. For the past two to three years, Robert and Marie Crumb (photos;
Peo. Exhs. 17 and 16) lived in apartment number 401 in the Broadway building
and managed both buildings for Watson. The Crumbs kept the ledgers,
collected the rent monies and turned the monies over to Watson and his wife,
who would stop by the Crumbs’ apartment to pick up the rent checks and cash.
Around 4:00 p.m., on December 1, Watson went to the Crumbs’ apartment and
collected the rent monies from Robert and Marie. (5RT1205-1211.)

Earlier in the day on December 1, James Jones, who lived in apartment
number 301 at the Chateau Marmont and was personal friends with the Crumbs,
had spent the day with Marie, which was his regular routine. During

November/December 1977, Jones was helping the Crumbs with their



housekeeping, laundry and marketing because Robert worked and Marie was
ill. Jones and Marie did not do much that day except collect rent from the
tenants whose rent was due on the first of the month. The last time Jones saw
the Crumbs on December 1, was after Robert got home from work, which was
usually around 4:30 or 5:00 p.m. When Jones left the Crumbs’ apartment,
nothing was broken, or strewn about the floor, including the many knickknacks
the couple had. That evening Jones dressed in women'’s clothes, because every
now and then he would be “in drag,” and went to a neighborhood bar, where
he became intoxicated before returning home alone. (SRT 1232-1241.)

When appellant, Harris and Terry reached the Chateau Marmont, the
front door was locked; so Harris and Terry waited while appellant went around
to the rear of the building. By the time appellant returned to the front, there was
a man present, who was dressed like a woman, and who knew appellant.
Appellant and the man talked, and when the man entered the building, appellant
grabbed the door and let them all inside. Appellant was not wearing the mask
when they entered through the front door. They climbed up a couple of flights
of stairs and stopped at a door that had a “Manager” sign on it (photo; Peo. Exh.
1A). Terry did not yet see any guns. (SRT 1124-1125; 6RT 1342-1343,1379,
1443.)

Terry knocked on the door, and Marie asked who was there. By the time
Marie opened the door, appellant and Harris had their guns drawn, and
appellant was wearing the mask. Appei]ant and Harris entered the apartment
and Terry followed. Marie looked at appellant as if she knew him, and Terry
saw Harris and appellant look at each other, with an expression that indicated
they knew Marie recognized appellant. Appellant pushed Marie, who was five
feet three inches tall and weighed 86 pounds, into a chair. Inside the apartment,
Terry saw Robert, who was five feet seven inches tall and weighed 159 pounds,

seated on the couch, and he appeared to have some type of tubes attached to



him, such as for oxygen. At first, Harris grabbed Robert, while appellant was
demanding to know where their money was. Next, appellant let go of Marie
and grabbed Robert, who was still seated on the couch. Appellant struck
Robert in the head with the butt of his gun, and Marie became very upset and
screamed at them not to hit Robert because he was sick. Terry believed the man
was sick because he did not react when he was struck. Every time appellant or
Harris demanded their money, Marie responded that they did not have any
money because it had been taken to the bank earlier that day. (SRT 1267-1268,
1278; 6RT 1343-1346, 1363.)

Harris grabbed Marie and threw her onto the floor. Marie was lying face
down, with Harris on top of her when Harris instructed Terry to get a cloth from
a hamper that had towels and clothes in it. She found a curtain and gave it to
Harris, who then told her to turn up the volume on the TV. After Terry turned
the volume up to medium, she was told to go into the bedroom and look for
“jewelry, anything.” Appellant was still next to Robert, who was leaning face
down, half way on the couch and half way on the floor. In the bedroom, Terry
opened drawers and looked on tables before she discovered quite a few display
cases under the bed. The cases looked like large jewelry boxes with glass tops.
Terry saw they were filled with a lot of turquoise rings, necklaces and watches.
(6RT 1346-1349.)

Appellant entered the bedroom and together they lifted the cases onto the
bed. Appellant managed to break open the cases without breaking the glass
tops, and he told her to put the jewelry into a bag; Terry used a pillowcase from
the bed. She had been instructed to use rags to pick up things so that she did
not leave fingerprints, and she placed only jewelry (Peo. Exhs. 7A-B, 7E, 7G-
N) into the pillowcase. (SRT 1144-1146; 6RT 1349-1351, 1443.)

Terry returned to the living room and saw that both victims were in their

same locations. However, she noticed that Marie, who was still face down on



the floor, had the white rag that Terry had given to Harris wrapped around her
neck and mouth and was not making any noise. Marie’s arms and hands were
taped behind her back with the white surgical tape, and Harris was near her.
Appellant was near Robert, whose arms were taped behind his back with the
white surgical tape, and Robert was not moving or making any noise. Harris
twisted the rag that was wrapped around Marie’s neck and mouth to choke her,
and he told Terry to find a butcher knife in the kitchen. (6RT 1351-1353.)

Terry looked through the cabinets and drawers in the kitchen (photo;
Peo. Exh. 22) and took her time. She found some knives but did not take any
of them. Terry told Harris she knew what he was going to do. Harris got up,
entered the kitchen, opened the drawer, and pulled out a large butcher knife
(Peo. Exh. 10). He looked at Terry and went back into the living room. Terry
did not remove anything from the kitchen, and she returned to the bedroom.
When she next looked into the living room from the door of the bedroom, she
saw appellant stab Robert in the back with the butcher knife. Terry did not hear
Robert making any noise, but he started to kick the coffee table; so Harris went
over and held his ankles. Terry saw blood coming out of Robert’s back, and
she went back into the bedroom, where she stayed until Harris called to her to
come out. (SRT 1150; 6RT 1353-1356, 135, 1435, 1443.)

When Terry re-entered the living room, Harris was on his knees
straddling Marie’s back. Although he ordered Terry to get the little pocket
knife (Peo. Exh. 11) from the coffee table and to stab Marie, Harris actually
picked up the knife, opened it and handed it to her. Harris pointed at Mari€e’s
back where he wanted Terry to stab her, and she did so, but did not push the
knife all the way in. Terry stabbed Marie in the right side of her back directly
below her underarm. Harris became angry and told her to do it again because
she had not stabbed Marie hard enough. Appellant, who was still beside
Robert’s bloodied body, just watched her. Harris told Terry to move, and she
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returned to the bedroom. However, Harris called to her to come back out and
angrily pointed to the place where she had touched the coffee table when she
stood up. He told her to clean it; so she got a towel and wiped it off. (6RT
1354-1362.)

Again, Terry returned to the bedroom where she had left the pillowcase
with the jewelry in it on the bed. She paced the floor and tried “to hold herself
together.” Terry placed the pillowcase with the jewelry into her purse and left
the apartment. She went downstairs and waited for appellant and Harris in the
open area. After maybe 10 minutes, the men came down and they returned to
the Kona Hotel. (6RT 1362-1364.)

Once they were back in their rooms, appellant poured the jewelry onto
the bed, and he and Harris started to go through it. They asked her to point out
the more expensive things, and told her to get a ring, or something, out of the
pile. Terry selected a small, blue turquoise ring and a bracelet with turquoise
on the band. She noticed some items there that she had not collected, such as
watches and rings, and these items were not made with turquoise, but with
diamonds. In fact, Terry recalled seeing Marie wearing the woman’s ring, and
Robert wearing the watch and the man’s ring. Appellant took a turquoise
buckle (Peo. Exh. 7E), but he also kept the two rings (Peo. Exh. 7D) and the
watch (Peo. Exh. 7F) that the Crumbs had been wearing. Harris kept a diamond
watch and a man’s ring (Peo. Exh. 7C). After they finished looking through the
jewelry and making their selections, the j‘ewehy was placed into the yellow and
white shoe bag (Peo. Exh. 9). Harris broke up the two black revolvers, placed
the parts into a cloth bag and gave it to appellant. Afterwards, the three of them
went down to the bar. (6RT 1365-1368, 1374-1378.)

While they were in the bar, appellant asked Terry to walk with him to the
beach because he had to get rid of something. Even though appellant had the

bag with the revolver-parts in it, Terry became frightened it was she that
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appellant needed to get rid of, but she went with him anyway. During their
walk, Terry lied to appellant in an attempt to convince him that she was all
right, that she was not scared, and that nothing they had done bothered her.
When they reached the beach, appellant threw the bag containing the parts of
the two revolvers into the ocean. Appellant told Terry that “it wasn’t him,” and
that “it was Harris’s idea,” because that was not how he operates. He further
said he “didn’t want to do it or something.” At some point, Terry believed she
had convinced appellant that she was all right, and they returned to the hotel
room. (6RT 1367-1369.)

The next day Terry told appellant she did not feel good. She said she
“had a doctor’s appointment way before [she] left Denver,” that her stomach
was becoming upset again, and that she needed to go home. Appellant took her
to the bus station and bought her a ticket. Neither appellant nor Harris traveled
to Denver with her. Terry took only her own clothes, the clothes they had
bought her, and the two pieces of jewelry she had selected, back with her.
Once she arrived in Denver, she contacted her parents, but did not stay with
them; she stayed with a friend. And, Terry did not tell anyone about what had
happened in Long Beach. (6RT 1369-1370.)

Sometime later, Terry received a telephone call from a friend who told
her to take a taxi to a specific apartment, and not to worry about the expense;
so she did. Once she got to the apartment, she saw that both appellant and
Harris were there. Terry was placed in bne room and her friend into another.
First, appellant questioned Terry about whether she had told anyone, including
her friend, about what had happened. Then, appellant left the room and Harris
came in and questioned her. Finally, Terry convinced them she was telling
them the truth, which she was. Appellant and Harris asked Terry if she could
find a girlfriend so that they could travel somewhere else. Terry replied that she

had a friend that she would go visit and would ask her if she wanted to go.
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(6RT 1370-1372.)

When appellant and Harris allowed Terry to leave, she called her mother
and went home. Both her parents were at home when she got there, and Terry
told them about Long Beach. Her father said she needed to call the police, and
he called the police for her. Police officers arrived at Terry’s home, and she left
with them, knowing that she was in serious trouble. That evening she spoke to
the police about appellant and Harris and told the officers where they could find
the two men. Terry did not tell the police that she had been inside the Crumbs’
apartment and present during the killings. (6RT 1372-1373.)

b. The Investigation

On December 2, 1977, Walter Watson tried to telephone the Crumbs, but
no one answered. That was very unusual because either one of the Crumbs
answered the phone, or their answering machine would engage. Therefore, that
afternoon Watson and his wife went to the Crumbs’ apartment. There was no
answer when he knocked on their door; so he tried the knob and the door
opened. It was also very unusual for the Crumbs’ door to be unlocked because
they always kept at least the deadbolt locked. Watson looked inside into the
Crumbs’ living room and saw two hooded bodies on or near the couch. He also
saw their little dog, which was alive. Watson closed the door, went downstairs,
called the police and waited for them to arrive. (SRT 1211-1213.)

On December 2, 1977, Detective William Collette, employed by the
Long Beach Police Department, was assigned to the department’s Homicide
Division, and that afternoon he and his partner, Ron Nelson, were sent to 921
E. Broadway, Apartment 401, in Long Beach. Other officers were already there
when they arrived at 4:00 p.m., and they went inside. In the living room, which
was in a state of disarray with papers and things strewn all over the floor,

Detective Collette saw the bodies of Robert and Marie Crumb. (5RT 1118-

13



1120.)

Robert Crumb’s body was leaning against a partially blood-soaked sofa
just inside the front door, with his buttocks on the floor and his legs extended
under the coffee table (photo; Peo. Exh. 1C). There was a pillowcase over his
head, and his hands were bound behind his back with white tape (photos; Peo.
Exhs. 1C-1F). On the sofa next to Robert’s body, Detective Collette saw a
wallet and, lying on a pair of pink capris pants, a butcher knife (Peo. Exh. 10),
with a reddish substance on the blade (photos; Peo. Exhs. 1B, 1D, 1F). Even
though Robert’s body was clothed in a white t-shirt and plaid, checkered pants,
Detective Collette could see multiple stab wounds. The detective looked
through the wallet and saw that it contained Robert’s driver’s license, but no
money. (SRT 1120-112; 6RT 1443.)

Marie Crumb’s body was lying face down on the other side of the living
room, about five feet south of Robert’s body (photo; Peo. Exh. 1B). A blue
blanket partially covered Marie’s back, including her hands, and her face was
partially covered by a yellow curtain that was twisted tightly and wound
through her mouth and around the back of her head. Detective Collette could
see three stab wounds to Marie’s back, and he noticed a small, folding pocket
knife (Peo. Exh. 11) with a reddish substance on the blade, lying just to the
right of her hip. (Photos; Peo. Exhs. 1B, 1G-1H). He also noticed that the
papers strewn about were contracts and rental agreements. (SRT 1121-1122,
1126-1127; 6RT 1443.) |

Detective Collette looked through the rest of the Crumbs’ apartment,
which consisted of a bathroom, a small kitchen and a bedroom. The bathroom
was in order, and in the kitchen he saw a partially-eaten order of fish and chips,
and noticed that a drawer containing silverware and knives was open about
eight inches, with a butcher knife sticking out over the edge of the drawer
(photo; Peo. Exh. 1J). It was the same type of butcher knife that he had seen
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on the living room sofa. (5SRT 1122-1123, 1127; 6RT 1443.)

Detective Collette saw that the bedroom was extensively ransacked. He
observed large jewelry display cases, where the hasps/locks were pried off. He
also noticed there were a couple of strong boxes pried open, and approximately
12 small drawers had been taken out of a jewelry box on the dresser and thrown
onto the bed. On the bed was a pillow with a pillowcase on it that matched the
pillowcase he saw covering Robert’s head; there was also a pillow without a
case on it. (Photos; Peo. Exhs. 1K-1L.) (SRT 1123-1124,1127; 6RT 1443.)
The only fingerprints found belonged to the Crumbs and their associates. (SRT
1128.)

Two days later, Detective Collette attended the autopsies of the Crumbs’
bodies, which were performed by Deputy Medical Examiner Peter Dykstra.?
The autopsy of Robert Crumb, number 77 -14545 (Peo. Exh. 19), was of a
well-developed, well-nourished Caucasian male, five feet seven inches in
length, weighing 159 pounds. Robert’s body still had his hands secured behind
his back and the pillowcase over his head. When the pillowcase was removed,
Detective Collette saw a black sock protruding from his mouth and noticed the
sock had white adhesive tape on it, and there was also white adhesive residue
from the tape on Robert’s cheek, next to his mouth (photo; Peo. Exh. 2B). He
also observed that another pillowcase had been wrapped around Robert’s neck
and twisted. (SRT 1128-1130, 1277; 6RT 1443.)

The autopsy revealed that Robert’Crumb died from multiple, penetrating
stab wounds to the front of his chest, which injured his heart and left lung.

There were 10 stab wounds to Robert’s body, all of which were to his chest

2. On October 6, 1998, at appellant’s second trial, Los Angeles County
Chief Medical Examiner-Coroner Lakshmanan Sathyavagiswaran, after
reviewing the autopsy reports, testified concerning the autopsies of Marie and
Robert Crumb because Dr. Dykstra was no longer with the coroner’s office.
(SRT 1261, 1266-1267.)
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(photos; Peo. Exh. 2E-F). The deepest stab wound was eight inches, while two
of the wounds were only two and one-half inches deep. There were four stab
wounds to Robert’s heart, all of which, in Dr. Sathyavagiswaran’s opinion,
would have been immediately fatal because the loss of blood would have sent
Robert into shock, he would have lost blood pressure within a minute and
probably died within a few minutes. However, Robert could have remained
conscious until he lost his blood pressure. The blade of the large butcher knife
(Peo. Exh. 10), which was approximately nine inches long and one inch wide,
was consistent with all of the stab wounds on Robert’s body. (5RT 1131,
1267-1272, 1274-1275.)

There were also two lacerations on the back of Robert’s head (photo;
Peo. Exh. 2D). Lacerations are usually caused by blunt force, and the
lacerations Robert sustained were consistent with being struck on the head with
an object, such as a pistol. Robert’s body also had indentation marks around
his wrists from the tape used to bind his hands behind his back, and marks
around his neck consistent with something having been tightly wrapped around
it. (SRT 1129-1131, 1272-1274.)

The autopsy of Marie Crumb, number 77-14546 (Peo. Exh. 21), was of
a female weighing 86 pounds and five feet three inches tall, who had been
bound with adhesive tape, gagged, beaten in the head and stabbed. Detective
Collette observed bruises to Marie’s left eye and forehead (photo; Peo. Exh.
3B), bruises on her right arm (photo; Peo. Exh. 3G), and three abrasion
contusions on her chest (photos; Peo. Exh. 3E-F). He also saw that Marie had
been stabbed six times. Three of the stab wounds were to the front of her chest
(photos; Peo. Exh. 3E-F), and three stab wounds were to her back (photo; Peo.
Exh. 3D). Two of the six stab wounds were fatal, penetrating her right lung,
and were ones made to Marie’s right, upper back. (SRT 1132-1133, 1277-
1279, 1285; 6RT 1443.)
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Dr. Sathyavagiswaran explained that one of the three stab wounds to
Marie’s back was small, only one-eighth of an inch deep, and it was the other
two, which measured six and one-half inches and seven inches in depth, that
fatally penetrated her right lung, causing her to bleed to death, as well as
causing her lung to collapse, thereby affecting her respiration. Marie would
have died within minutes, but her death would have taken longer than Robert’s
because a lung injury bleeds out slower than a heart injury. One of the three
stab wounds to her chest was two inches deep; the second was three and three-
fourths inches deep, and the third wound was 7/16 of an inch deep. In Dr.
Sathyavagiswaran’s opinion, the two fatal stab wounds to Marie’s back and one
of the three stab wounds to her chest (the one that was three and three-fourths
inches deep) were consistent with having been made by the large butcher knife
(Peo. Exh. 10); the smaller pocket knife (Peo. Exh. 11) could not have made
those wounds. (SRT 1280-1283.)

The bruises on Marie’s right upper arm were consistent with her having
been grabbed forcefully in that area. The bruises to Marie’s left eye region and
her forehead were consistent with blunt force injury, such as being hit with a
smooth, round object. Her body also had markings on her wrists from the
adhesive tape restraints, and gag marks on her neck and face from the cloth that
was placed around her mouth and neck. (SRT 1285-1286.)

Although both Robert’s and Marie’s eyes had some hemorrhages, so
there could have been asphyxia, their néses were not covered, and they could
still breathe. Thus, Dr. Sathyavagiswaran concluded that the asphyxia did not
play a major role in their deaths, and the purpose of the gagging was mainly to
prevent Robert and Marie from yelling or screaming during the attack. He
further opined that it was a good possibility that both Robert and Marie were
restrained and conscious at the time the stab wounds were inflicted.

(SRT 1286-1287, 1290.)
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On December 20-21, 1977, Detective Pete Diaz of the Denver Police
Department was assigned to the crimes against persons division of the homicide
unit. He worked the midnight to 8:00 a.m. shift, and during his shift, he came
into contact with Terry Avery and spoke with her about appellant and Lee
Harris. Based on information given to him by Terry, he and other officers went
to 750 W. Bellview in Littleton, Colorado, which was a suburb of Denver.
(SRT 1170-1172.)

At the 750 W. Bellview address, Detective Diaz found a two-story
apartment complex and he went to apartment number 102. Other officers went
to the back of the building. At the front door, someone knocked, but there was
no response. Detective Diaz heard, although not immediately, movements from
inside the apartment. He also heard a transmission from another officer; so
while he tried to unlock the door with a key, another officer was kicking at it.
Just as Detective Diaz managed to unlock the door, it was kicked open and
officers entered the apartment. Detective Diaz turned right and went directly
to the rear of the apartment, where he found Lee Harris (photo; Peo. Exh. 12)
in the bedroom. Harris was dressed only in jeans, and he was placed against the
wall, searched, handcuffed and taken into custody. (SRT 1151, 1173-1175,
1180; 6RT 1443.)

Immediately to the left of Harris was a shoulder-high chest of drawers
on top of which Detective Diaz saw a yellow plastic bag, like a small shopping
bag. One side of the bag was folded down, and when the detective looked
inside it, he saw numerous items of jewelry. Detective Diaz noticed there were
some “gold chain type stuff” and pieces of jewelry with both turquoise and
coral in the setting (photo; Peo. Exh. 8), including a belt buckle (Peo. Exh. 7E).
He took custody of the bag (Peo. Exh. 9), and his partner took custody of
Harris. Detective Diaz left the bedroom and looked into the bathroom, where

he saw the screen from the window lying in the bathtub. He climbed into the
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tub, looked out the window and saw that officers had appellant in custody.
(SRT 1148-1149,1175-1180; 6RT 1443.)

Denver Police Detective Donald M. Danhour was standing outside the
apartment window on December 21, 1977, when he saw appellant emerge from
that window. He advised appellant that he was a police officer, and he placed
appellant under arrest and handcuffed him. Within one to two feet of appellant,
Detective Danhour found a revolver. The revolver had not been there prior to
appellant’s emergence from the window. Later at the police station in Denver,
Detective Danhour removed two gold rings (Peo. Exhs. 7C-D and photo; Peo.
Exh. 8) from appellant’s fingers. From Harris’s fingers, the detective removed
two silver rings (Peo. Exhs. 7A-B and photo; Peo. Exh. 8). (5RT 1222, 1224-
1229.)

In late December 1977, Detective Collette was contacted by both the
Denver, Colorado, and the Lawrence, Kansas, police departments. Based on
the information he received from those departments, he went to the Kona Hotel
in Long Beach (photo; Peo. Exh. 4). From the hotel, Detective Collette
obtained registration cards (Peo. Exh. SA-D). During his investigation, he also
spoke with Walter Watson, the owner of the Chateau Marmont building, and
received a rental agreement signed by Marie Crumb (Peo. Exh. 6) from Mr.
Watson. (SRT 1133-1137, 1213-1214))

On January 10, 1978, Detective Collette traveled to Denver, where he
saw appellant (photo; Peo. Exh. 15), w’ho was six feet tall and weighed 185
pounds. He also saw Lee Edward Harris (photo; Peo. Exh. 12), who was five
feet ten inches tall and weighed 165 pounds. Detective Diaz turned over
custody of the yellow Arensberg shoe bag from Lawrence, Kansas (Peo. Exh.
9), and the jewelry (Peo. Exhs. 7A-V) contained in it. Included with the yellow
bag, were two matchbooks (Peo. Exh. 7W), money orders (Peo. Exh. 7X), and
hair combs (Peo. Exhs. 7Y-Z). (SRT 1137, 1143-1149, 1169; 6RT 1443))
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Detective Collette left Denver and traveled to Lawrence, Kansas, where
he spoke with Terry Avery, and obtained a tape-recorded statement about the
Long Beach homicides. Also present at the interview were Long Beach Police
Detective Ron Nelson, Steven Hearst from the Kansas Bureau of Investigation,
Darrell Crossfield from the Lawrence Police Department and Terry Avery’s
attorney. Terry did not ask them for anything; however, her attorney asked
Collette and Nelson to promise that California would not prosecute her if she
spoke with them. Detective Collette explained they could not do that, but he
suggested that they interview her without first giving her the Miranda
advisements. Terry’s attorney agreed and explained to her that without the
advisements, her statements could not be used against her in court. Detectives
Collette and Nelson made no promises to Terry. (SRT 1149-1150; 6RT 1436-
1438.)

When the interview began, Terry appeared to be traumatically affected
by the events; she continually cried, sobbed and broke down. For five hours,
Terry insisted that she had not been inside the Crumbs’ apartment and had not
been present during the killings. Detective Crossfield, who had engaged in
previous conversations with Terry, then confronted her and told her that he
thought she had been present. At that point, Terry broke down, admitted that
she was present in the apartment when the Crumbs were killed, and became so
hysterical that they stopped the interview for an hour. Even after the one hour
break, during the remainder of the interview, Terry continued to cry and sob,
and she told them that she saw appellant stab Marie Crumb in the back with the
large butcher knife. (6RT 1438-1440.)

Russell Bradford, a document examiner for over 37 years, qualified as
an expert witness. In the late 1970's or early 1980's, Bradford examined

documents in connection with appellant’s case. He concluded that the same
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person filled out a Kona Hotel registration in the name of “Sam Harris” (Peo.
Exh. 5D) and a handwriting exemplar (Peo. Exh. 14) that Detective Collette had
obtained from Lee Edward Harris. Bradford compared a second Kona Hotel
registration (Peo. Exh. 5C) with the rental agreement (Peo. Exh. 6) that Walter
Watson gave to Detective Collette. Bradford concluded that the person who
filled in the first four lines of People’s Exhibit SC was the same person who had
signed People’s Exhibit 6 as “‘Charles Moore and Wife.”” (SRT 1135-
1137,1152-1153, 1185-1189.)

3. Defense

Appellant did not testify in his own behalf.

Appellant called Detective Collette as a witness. Detective Collette had
been an investigator for 24 years. He denied that he interviewed Jim Jones in
February 1978. Detective Collette recalled that he had a conversation with
Jones, but he believed another investigator conducted the formal interview.
After viewing a written report handed to him by appellant, Detective Collette
testified that appellant was correct, and that he had interviewed Jones and
written a report about the interview. Jones told Detective Collette that he knew
appellant as a person who used to live at the apartments on Appleton, but he
had not seen appellant in several months. (6RT 1507-1509.)

During the Jim Jones interview, Jones examined the jewelry that
Detective Collette had received from Detective Diaz. Jones identified a watch,
which he recognized by the turquoise-type design, as one that Robert Crumb
wore to work. Jones said some of the rings were kept in the display cases and
that the necklaces were kept on display boards. (6RT 1510-1511.)

When Detective Collette interviewed Terry Avery in Kansas, she told
him that there were four or five jewelry cases in the Crumbs’ apartment. When

the police had examined the apartment, they found eight variously-sized display
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cases, a tin box that contained some jewelry, five small jewelry boxes, 12
drawers that had been removed from a jewelry box that was on top of a
bedroom dresser, and three large wooden display cases with glass covers. Terry
had told Detective Collette that there were necklaces in the jewelry cases. (6RT
1511-1513.)

During the interview, Terry said it was when she came out of the
bedroom that Harris asked her to hand him the yellow piece of cloth that she
thought was a curtain. She stated it was at that time that Harris placed the cloth
around Marie’s neck and started to choke her with it, but Harris also then told
Terry to go get a knife. (6RT 1514.)

On cross-examination, Detective Collette explained that when Terry had
said there were four or five jewelry cases, she had described them as being the
large display cases. The police did find three or four large cases, and therefore,
what the police found was consistent with what Terry had told him.
(6RT 1515.)

On redirect examination, Detective Collette acknowledged he testified
at trial that at the Crumbs’ apartment he saw one butcher knife and one pocket
knife, which appeared to have blood on them and appeared to have been used
as weapons, but that the transcript of appellant’s preliminary hearing evidenced
he testified there were two large butcher knives and a pocket knife with what
appeared to be blood on the blades. Detective Collette could not explain the
inconsistency because he had always kﬁown that there were only two knives
with blood on the blades. The other two butcher knives he saw, one of which
was on the stove and the other in the drawer, appeared to be clean. He did sit
at the prosecution table during portions of the preliminary hearing. However,
the first time Detective Collette heard Terry testify was at this trial; therefore,
he could not have previously testified the same way Terry did in order to

corroborate her testimony. (6RT 1516-1518.)
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Detective Collette, on recross-examination, explained that Terry had
been to Long Beach to testify five or six times during the past 20 years, and that
the reason he had never heard her testimony until the present trial was because
he had always been busy doing other things connected to the case, such as
transporting witnesses to and from the airport. (6RT 1518-1519.)

The parties agreed to have a portion of Terry Avery’s testimony at a
1538.5 hearing from appellant’s 1984 trial read into the record, beginning on
page A-50, line 18 and concluding on page A-51 through line 9, as follows:

“‘Q All right. Between the time you were present at the robbery
and killing of a manager of a “[deleted]” between then and the
time you got on the bus from Los Angeles, was there a
discussion that you heard and participated in about going to Los
Angeles and why you were going there?

““ Yes.

“* Tell us about that.

““ Charles Moore was telling Lee Harris about this apartment
complex where he used to live, and the — about the manager of
the apartment complex having — collecting rent and usually
having money and jewelry there in their house.

“‘QQ Was there a discussion regarding going to Los Angeles for

any particular reason?

“‘A 1 think that was the reason.

“‘Q All right. What was to be done in Los Angeles?

“‘A To go to this apartment complex.

“‘Q And do what if anything?

““A Torobit.”

(6RT 1535-1536.) A second portion of Terry Avery’s testimony from the same

hearing, beginning on page A-81 and concluding on page A-82 through line 7,
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was read into the record as follows:
“Did you expect that they were going to do some more
robberies?
“‘A No, not really. No.
““ You didn’t think they were going to do any more robberies
when you came to Los Angeles?
““A No.
“‘Q Did they tell you they were going to do any more robberies?
““A No.”

(6RT 1536-1537.)

B. The Penalty Phase
1. Prosecution
a. The 1977 Robberies

Appellant was convicted in Colorado in 1978 of two counts of
aggravated robbery, which were with the use of a gun. (Peo. Exh. 23.) These
robberies occurred on November 22, 1977, at a jewelry store, Argenzio

Brothers, that was located in a shopping mall. (7RT 1770-1771, 1774, 1866.)

b. The July 20, 1979, Escape And Aggravated Robbery

In July 1979, Joseph Reliham was a court transport deputy for Arapahoe,
Colorado, and it was his job to take people to the various courts for their court
appearances. On July 20, 1979, his supervisor instructed him to take appellant
to Judge Lee’s court in Aurora, which was in Arapahoe County. During the
transport, appellant’s hands were handcuffed behind his back and his ankles
were in leg irons. (7RT 1761-1763.)

Deputy Reliham took appellant to the holding area at the Aurora
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courthouse. Because Judge Lee would not allow anyone to be handcuffed in
his courtroom, Deputy Reliham began to remove appellant’s restraints. When
the deputy had removed the handcuffs and one leg iron, he felt a strong blow
to his chest. He was stunned by the blow, but did not lose consciousness.
(7RT 1763.)

When Deputy Reliham became aware of his surroundings again, he saw
appellant had his gun and was pointing it at his upper torso. Deputy Reliham
began hollering, and appellant told him to “shut up;” so he did. Appellant left
the courthouse through the back way and ran across the parking lot with the leg
iron bouncing to the side. Deputy Reliham did not see appellant again that day,
but he subsequently testified in a proceeding involving appellant. (7RT 1764.)

After appellant escaped from the Aurora courthouse with Deputy
Reliham’s gun, he pointed it at two girls in a car, forced them out of their car,
took their keys and drove away. He was caught within a number of hours.
(7RT 1769.)

In 1998, James Peters was the elected District Attorney of Arapahoe,
Douglas, Elber and Lincoln Counties in Colorado, all of which surround
Denver. However, in January 1980, as a deputy district attorney in the office,
he prosecuted appellant for several crimes, which included escape and
aggravated robbery, and as a habitual criminal. As to the escape charge, Deputy
Joe Reliham was the victim. The aggravated robbery was committed with a
gun. (7RT 1767-1769.)

On the day he escaped, appellant was to appear before Judge Lee on a
motion to reduce his sentence. Appellant had been sentenced in January 1979,
on two counts of aggravated robbery and two counts of grand theft, involving
the Argenzio Brothers jewelry store. District Attorney Peters previously
secured certified copies of the court records in appellant’s aggravated robbery

case, case number C6609 (Peo. Exh. 23) and in his escape and aggravated
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robbery case, case number 80CRSS (Peo. Exh. 24), and transported the
documents to California. (7RT 1770-1772, 1774, 1866.)

c. The October 29, 1991, Fight

On October 29, 1991, James M. Williams was employed by the
Department of Corrections and assigned to San Quentin, where he was working
as a gun rail security officer for the east block condemned unit. At 11:00 a.m.
he was working at the exercise yard when a situation attracted his attention, and
Officer Williams saw appellant involved in a “pretty serious altercation” with
another inmate. The inmates were wrestling and throwing punches, and
appellant had the other inmate in a head lock, that was like a choke hold. Both
inmates were on the ground, with appellant on top of the other inmate, who was
struggling. Officer Williams sounded an alarm, another officer “drew
weapons” on appellant and the other inmate, and the fight ceased. (7RT 1776-
1778.)

d. The February 1, 1993, Fight

Adam Javaras was a correctional officer at San Quentin on February 1,
1993. At 9:00 a.m. on that day, he was running the exercise yard in the
adjustment center (AC). When Officer Javaras released inmate Washington
into the yard, appellant approached Washington and struck him in the mouth.
Washington defended himself, and both he and appellant were swinging at each
other. When Officer Javaras blew his whistle and yelled for them to get down,
Washington started to back away, but appellant continued to advance on
Washington swinging. Appellant struck Washington more than once, hitting
his face and upper body area with closed fists. Officer Javaras repeated the
order to get down four times before appellant stopped pursuing Washington, all

the while striking, or attempting to strike, Washington. When Washington was

26



taken off the yard, Officer Javaras noticed he had a cut upper lip that was
bleeding and other bruises. Washington’s bruises were medically cleared by the

medical staff. (7RT 1781-1784.)

e. The April 8, 1993, Breakfast Incident

Correctional Officer Janet Lawson was assigned to the Adjustment
Center at San Quentin on April 8, 1993. She was taking breakfast to a tier at
6:30 a.m. when she came into contact with appellant. Officer Lawson
approached appellant’s cell with his breakfast. Inmates are not supposed to put
their hands through the food port so that their hands are outside the cell.
However, appellant did put his hands outside the food port. Officer Lawson
ordered appellant several times to pull his hands inside, but appellant did not
comply. Eventually, appellant did pull his hands back a little so the officer
could hand him the tray. Appellant took the food tray and threw it at Officer
Lawson; the food splattered all over her. Officer Lawson closed the food port

on appellant’s cell and exited the tier. (7RT 1787-1789.)

f. The December 24, 1993, Altercation

On December 24, 1993, Correctional Officer Rogers L. Larry was
assigned to the yard gun in the AC. At 10:20 a.m. an altercation between two
inmates, one of whom was appellant, attracted his attention. The inmates had
been playing a physical game of basketball, when a heated discussion ensued
and resulted in the altercation between appellant and Fairbanks. Appellant
seemed to be the aggressor; he charged Fairbanks. Officer Larry gave two
verbal commands to break it up, and they did. Officer Larry froze the yard and
called for staff to escort appellant and Fairbanks off the yard. The officer did
not see any injuries to either inmate from the fistfight. (7RT 1790-1792.)
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g. The August 1, 1996, Central Jail Incident

Los Angeles County Deputy Sheriff Dean Parker was assigned to
Module 35 and 3700 at the Men’s Central Jail on August 1, 1996. At 6:30 a.m.
that morning, he was working as a law library officer and had contact with K-
10 pro per inmates. Deputy Parker was scheduled to escort appellant into the
law library for his time, but immediately prior to escorting him, the deputy was
searching a cell on appellant’s row, clearing out all the contraband, which he
moved out to the inmate walkway (called a freeway) located between both sides
of cells. Deputy Parker then walked to appellant’s cell, handcuffed him, and
walked off the row to open appellant’s gate. Appellant exited his cell, but he
stopped in front of the contraband and began to kick it into a cell. Using the
public address system, Deputy Parker ordered appellant to stop it, but appellant
continued. (7RT 1805-1807.)

Deputy Parker walked down the row to stop appellant and escort him to
the law library. However, first Deputy Parker searched appellant and found a
bag of yellow liquid that smelled like urine. The deputy had seen similar bags
before and knew they were called a “piss bomb.” The inmates tossed them to
explode on other inmates and staff. Deputy Parker escorted appellant to the law
library, and as he was removing appellant’s handcuffs, appellant said, ““You
idiot. Are you fucking stupid?’” Appellant’s tone of voice was hostile; so
Deputy Parker put the handcuffs back on him. (7RT 1807-1809.)

h. The May 19, 1998, Shank Incident

Los Angeles County Deputy Sheriff James R. Wolthope was working
custody at the Men’s Central Jail on May 19, 1998. At 3:20 p.m. that day while
he was working as a prowler for module 1750, he received an attorney room
pass for appellant. Deputy Wolthope broadcast appellant’s name over the

public address system and told appellant to get ready to go to the attorney room.
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Appellant was in cell number nine, and the deputy opened appellant’s cell gate
to allow appellant to go onto the row. Appellant was acting as his own
attorney. He lifted his accordion-style folders from the bars on his cell, exited
the cell and walked along the freeway. When appellant reached another gate,
he placed his folders on the bars, and turned around and waited to be
handcuffed. (7RT 1811-1814.)

Deputy Wolfhope did a brief, cursory inspection of appellant’s folders.
He saw some pencils at the bottom, but a piece of metal caught his eye. When
he retrieved the metal object, he saw that it was 13 inches long, with one end
sharpened to a point (Peo. Exh. 26), and it was absolutely useable as a weapon.
Appellant had his own personal typewriter that he had previously taken into the
law library. Deputy Wolthope went to the library and looked at appellant’s
typewriter. He observed that one of the rods was missing, and that the piece of
metal he removed from appellant’s folders fit perfectly, except for the side that
was sharpened. (7RT 1815-1816, 1866.)

Deputy Wolfhope attended a hearing at the county jail concerning the
shank (Peo. Exh. 26) he recovered. Appellant explained that the shank (Peo.
Exh. 26) was for his own protection. However, he also argued that because
there was no handle, or anything wrapped around it, the shank (Peo. Exh. 26)
was not useable as a weapon. Deputy Wolfhope definitely believed that the
sharpened typewriter rod (Peo. Exh.’ 26) could be used as a weapon.
(7RT 1816-1817, 1866.)

i. The June 28, 1998, Shank Incident

At 6:00 p.m. on June 28, 1998, Los Angeles County Deputy Sheriff
William Campbell, assigned to the “3,000 movement” at the Men’s Central Jail,
was conducting cell searches in “Charlie Row, 1750.” The cells on that row are

single man cells, and Deputy Campbell personally searched appellant’s cell,
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which was number nine, and in which he found a jailhouse shank (Peo. Exh.
25). A shank is a tool used for stabbing; it is similar to a knife. The shank
(Peo. Exh. 25) recovered from appellant’s cell was a round metal bar, eight
inches long, sharpened to a point, and had a handle made from a Bic pen, from
which the ink pen portion had been removed; it was useable as a weapon.
Deputy Campbell found the shank (Peo. Exh. 25) running along a conduit at the
top of the cell. This was an area that only the inmate in cell number nine could
access; there was no way another inmate, walking by or in another cell, could
access that particular spot. For someone outside the cell to have placed the
shank (Peo. Exh. 25) along the conduit, that person would have had to climb
up on the bars of the cell, or use a chair, and the cells are monitored by cameras
24 hours a day. The shank was visible from inside the cell, but not from the
outside. (7RT 1796-1802, 1866.)

jo The 1977 Murder In Lawrence, Kansas

Terry Avery met appellant in Denver, Colorado, and spent a night with
him at his father’s house. Terry and appellant were then joined by Lee Harris,
and the three of them traveled together to Lawrence, Kansas, and subsequently
to Long Beach, California. In Lawrence, they stayed at a motel, and they went
shopping and ate at Woolworth’s. Appellant told them that he used to work at
the Woolworth’s, and he knew the girl who took their food order. (7RT 1833-
1836.)

After they returned to the motel, appellant again mentioned that he used
to work at the Woolworth’s and that they could rob it. Appellant and Harris
continued to talk about committing a robbery at Woolworth’s; Terry did not
participate in the discussion. (7RT 1836-1837.)

Appellant, Harris and Terry returned to the Woolworth’s that night. The

two men had guns, but Terry did not. They were traveling in a rental car. It
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was 9:00 or 10:00 p.m. when they arrived at the store and it was still open.
They parked the car in a rear lot, which was “a little ways” from the store.
Terry was asked to look inside the store and see who was there. She saw that
a few people who worked there were still inside. When she reported back to
the car, Harris was no longer there, but appellant was still in the back seat.
Terry climbed into the front passenger’s seat, and when she turned around, she
saw Harris walking towards the car with the manager, Sam Norwood (photo;
Peo. Exh. 28). She knew he was the manager because he had been pointed out
and identified to her earlier that day. Harris had Norwood by the arm and a gun
against his back. (7RT 1829,1837-1840, 1846-1847, 1866.)

When Harris and Norwood reached the car, they stopped at the
passenger side door behind Terry, and she saw appellant and Harris push
Norwood onto the floor of the backseat. Norwood asked them not to hurt him,
and he was told to “shut up.” Appellant repeatedly asked Norwood about
money and the safe in the store. Norwood said the money had been taken to the
bank earlier that day. Appellant hit Norwood in the head with a gun. Appellant
took Norwood’s wallet and a polaroid camera he had, which Terry saw later in
Long Beach. Norwood kept saying there was no money, and all he wanted to
do was go home-that his little boy was having a birthday party. Appellant
responded by asking if he wanted them to go get his little boy. Harris, who was
seated in the driver’s seat, asked appellant if he remembered what they had
discussed, and appellant said “Yeah.” Harris started the car. Terry just sat there
and spoke to no one. (7RT 1840-1843.)

Following appellant’s directions, Harris drove for 10 minutes to a dark
area, by the railroad tracks. Norwood said nothing. Harris stopped the car, and
appellant pulled Norwood out of the car through the passenger door on the
driver’s side. Once Norwood was outside, Terry could only see his legs. Harris

also got out of the car, and next, Terry heard gunshots from two different guns.
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She thought there were two guns because some gunshots were louder than the
others. When appellant and Harris returned to the car, Harris asked appellant

(111

why he had to shoot Norwood so many times. Appellant answered, to ““make
sure he was dead,’” and then, appellant laughed. (7RT 1843-1845.)

Harris was dniving, and after about 25 or 30 minutes, appellant and
Harris discussed going to Long Beach. They went to the bus terminal in
Kansas City. (7RT 1846.) Later, Terry testified in Kansas about what she had
seen; she believed she had immunity from prosecution there. (7RT 1846.)

Terry accompanied appellant and Harris to Kansas, after appellant said
he was going there for a couple of days to pick up some money. Once they
were in Kansas, Terry heard them talking about a robbery; so she rode along.
Terry “surely didn’t think there was going to be anyone get killed.” There was
no talk about killing someone; however, Harris always said that if not going
back to prison meant not having witnesses, then there would not be any. To
remind appellant about that, Harris always said to him, ““Remember what we
talked about,”” and appellant agreed with him.  After Norwood was killed,
Terry believed she had seen too much, could not leave them, and that sooner or
later, they would kill her. (7RT 1848-1850, 1854-1855.)

At the Kona Hotel, appellant and Harris talked about robbing the
Crumbs of their jewelry and the rent money. There was nothing said about
killing them. Terry was to knock on the door because Marie Crumb would
open it if she saw a woman standing there. (7RT 1854-1855.)

Michael J. Malone, at the time of trial, was a judge in Lawrence, Kansas,
but in 1977-1979, he was the District Attorney of Douglas County, which
includes the City of Lawrence. As District Attorney, Malone prosecuted
appellant in 1977-1979 for the kidnaping, aggravated robbery and first degree
murder of Sam Norwood. Malone knew Norwood, and when his body was

discovered by an early morning jogger, he went to the crime scene. It was
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either right before, or right after, Thanksgiving 1977. (7RT 1824-1826.)

When Malone reached the location of Norwood’s body, he saw it was
in some trees in a remote area near the railroad station. He noticed that
Norwood’s body was lying face down, with his hands bound behind his body
using an athletic-type of white, adhesive tape (photos; Peo. Exhs. 28 and 29).
Malone also saw what appeared to be four bullet entry wounds to the back of
Norwood’s head, and once the body was removed to the morgue, it was
possible to see four exit wounds to the front or side of Norwood’s head.
Underneath Norwood’s head, bullet fragments were found in the sand. There
were two different types of casings. Malone believed the gun used was a .32
or .38 caliber, and both types of casings could have come from the same gun.
(7RT 1826-1827, 1829, 1832, 1866.)

In December 1979, appellant was tried for the kidnaping, aggravated
robbery and first degree murder of Sam Norwood; Malone was the prosecutor
who tried the case. Terry Avery testified for the prosecution. At some point
based on a request from her attorney, Terry was granted immunity, even though
Kansas authorities had never planned on prosecuting her. After a five-day trial,
appellant was convicted on all the charges (Peo. Exh. 27). (7RT 1828-1829,
1866.)

2. Defense
a. Appellant’s Childhood And Family Background

Robert Lee Moore is appellant’s youngest brother, and he loves
appellant. Their lives when they were children were very difficult because they
were one-half White and one-half Black; they did not get along with anyone.
It seemed as if the Whites, Blacks and Hispanics were all against them. There
were some good times at home, such as going camping in the mountains and to

drive-ins or movies, and when they were young, they went to church. (7RT
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1876-1877.)

However, there were problems at home. Their father gambled, drank
and played around with women. Because of his gambling and drinking, there
was not much money; therefore, the kids used to haul trash on weekends and
after school, and they did not like that. Their father was rough on all of them.
He would tell appellant to go steal things out of yards. Their father would
“whoop” them, using a belt or an extension cord, and when they got older, he
would use his fists. (7RT 1877-1878, 1881.)

When their parents split up, it affected all of them. That was when
Robert started using drugs. Robert went to California with their mother for six
months; then, he returned to Denver for six months or a year. He next went to
live in Kansas with some of his father’s relatives, but was only there for six
months. When he returned, Robert lived with Etta Moore, but he committed
burglaries to get things he needed, such as shoes and clothes, and was sent to
Lookout Mountain School for Boys, which was a juvenile home, for two years.
After he got out of Lookout Mountain School, he was 16 years old and went to
the job corps. After the job corps, Robert got married and got his life together
until his wife left with their daughter. (7RT 1878-1882.)

At the time of trial, Robert was 41 years old, and he figured that made
appellant 44 or 45 years old. Robert explained that whenever he had been in
a situation where he felt someone cared about him, he would get his life
together. Every time he felt no one cared about him, he regressed and got into
trouble. When Robert went into rehabilitation, he was told he used drugs
because of his past life with his mother, father and when his wife left him.
(7RT 1880, 1882.)

Robert believes the problems from their childhood could have impacted
appellant too because different people handle situations differently. Robert

never knew appellant to shoot or stab people. When they were little, they all
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used to fight a lot, but he never heard appellant talk about going out to kill.
(7RT 1883.)

On cross-examination, however, Robert admitted that he did not know
appellant was convicted in Kansas of killing a man by shooting him in the back
of the head. Robert knew appellant had been convicted previously in California
of stabbing two people to death, but he did not think it had been proved beyond
a reasonable doubt. Robert had not seen appellant since the last time they were
in court. (7RT 1884.)

Appellant’s brother, Steven Allen Moore, is one year younger than
appellant. He described their family as “dysfunctional,” and explained that “we
grew up like weeds,” because when their parents separated, their father worked
and the children did what they wanted to do. Although there had been some
good times, such as going to the mountains, and they did go to church on
Sundays, their father gambled all the time, and drank himself to death. Steven
felt degraded when their father made him work on the truck, instead of being
in school, and he would have to ask at his friends’ homes if he could take their
trash away. His father even gave him marijuana. (7RT 1886-1889, 1892.)

Before he was 17 or 18 years old, Steven had been in juvenile hall 30 or
40 times. Whenever his father’s girlfriends would come over, his father would
make Steven leave for a week or so. Therefore, he used to do things so he
would get sent to juvenile hall where he could get a good meal and have a place
to sleep. Steven stayed with Etta Moore, and she would feed him; but there
were no rules or curfew. In fact, when he stayed with Etta, Steven was with her
daughter all the time and would steal a car so he could take Etta’s daughter out.
(7RT 1889-1891.)

Steven was embarrassed by his lack of education. Sometimes his father
kept him out of school, and other times because people would call them “yellow

niggers,” he did not want to go to school. Their father treated appellant the
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same as he treated all of his children. Steven believed their father was self-
centered, selfish and drank. Their father used to say that he paid the rent, and
he was going to do what he was going to do. (7RT 1891-1893.)

Steven knew in his heart that it was wrong to steal, and he never really
got his life together, which he believed was because he never had a role model.
Therefore, even though he wanted to work, and to be a good husband and a
good father to his children, he did not know how. Because Steven did not want
to be a bad influence on his children, he decided “I rather not even be around
them so they could see some of the things that [ did.” Steven thanked God that
he did not end up in prison. In fact, other than for a traffic ticket, Steven had
not been to jail as an adult. A few months before trial, Steven was in an
accident and lost his eyesight. He believed the accident actually freed him,
because at the time of the trial, he was going to school and learning to read and
write. (7RT 1891-1892, 1894.)

Linda Charlene Moore, appellant’s older sister, loves appellant.
Appellant’s being locked up had affected her; she had been seeing a mental
health counselor and was going through a lot of changes. As children, life was
terrible for them—very rough. Linda did not remember any good times. She
remembered getting “whoopings;” sometimes she deserved them, and
sometimes she did not. (7RT 1895-1897.)

Linda described their life after th_eir parents split up as “pitiful.” Linda
left home at nne years of age because her mother had left and because her father
was “having sex with her.” Linda moved in with some friends, whose parents
watched their children. Linda had children beginning when she was 16 years
old and went on welfare. Linda believed their parents did not take care of them
as they should have, and she also believed that her life had been “messed up”
because of her upbringing. She explained that they were all abused too much.

(7RT 1898-1899.)
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Linda did not think appellant was a violent person and did not think he
would stab and shoot people. She knew that appellant liked money, wanted it,
and would go out and take it, but she never heard that he killed to getit. Linda
did not understand how appellant was “charged with all this,” and did not think
her brother was guilty of the crimes of which he was convicted. (7RT 1899-
1900.)

Milton Moore was 46 years old at the time of trial. He explained that he
had five siblings, and that both of his parents had two jobs and worked all the
time. His father had bad habits, such as gambling and alcohol. On weekends,
Milton and his siblings hauled trash and did other things to earn money to make
up for their father’s gambling losses. Although their father pretty much
provided for them, sometimes because of the gambling, they went without.
(7RT 1915-1916.)

Milton believed that his father’s problems caused problems with the
marriage and were partially responsible for the break-up. Milton recalled that
his father and mother argued and fought. His mother did not like his father
beating up the children, and they argued over that. Their father put everyone
else before his family, and Milton believed that was partially the cause of their
mother’s nervous breakdown and her decision to leave. (7RT 1916-1917.)

Milton explained that after his parents split up, the things children
need-love, stability and the knowledge that someone is there for them—were
taken away from their family. After his mother left, Milton stayed at home for
awhile, but then went to live with his married, older sister. However, his
siblings stayed with their father in the projects, and he thought the abuse
continued because his siblings were “hooking up” with the wrong kind of
people, starting to act out and to get themselves in trouble. (7RT 1917-1918.)

Milton’s life at his older sister’s home was very different from that of his

siblings. He went to school, while his siblings’ lives with their father lacked
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stability. Milton was angry for a long time after his parents separated, but he
eventually put it behind him and became “pretty functional.” Milton believed
that he was too scared to get into trouble. He thought that there were times
when appellant tried to get his life together, but that to a certain extent,
appellant, because of his upbringing, rebelled and got into trouble. His brothers
Steven and Robert still blame their mother for everything that happened; so they
still will not accept any responsibility. Milton’s younger brothers were 10 to 12
years old at the time their parents separated. (7RT 1918-1920.)

Milton did not believe their parents knew how to be parents; they
thought they were doing a good job by putting food on the table. All they really
knew how to do was to work. Milton remembered when their father left the
children with Etta for what, Milton believed, was their father’s convenience so
that he did not have to take responsibility. Even though their father got a two-
bedroom apartment over by Etta’s house, Milton never thought his father
planned on having the children stay with him. In essence, their father just left
the children “out there on their own,” because Milton did not see Etta as a
particularly good “surrogate” parent. (7RT 1920-1922.)

Milton also believed that when his father left the children on their own,
he was getting back at their mother through the children. Whenever the
children thought they wanted a father figure, their father would pick them up,
take them to the movies, feed them and then drop them off again; it was
convenient for him to be able to drop off the children at Etta’s. After the
separation, their parents engaged in “a tug of war,” and were never thinking
about their children, only about themselves. Milton’s father never came to see
him at Kay’s house; so Milton rarely saw his father. Milton thought that their
father treated appellant worse than the other children because appellant was
“Charles Moore, Jr.” and should have lived up to his father’s expectations.

Milton believed his siblings went out trying to find love, or to get some
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recognition from their father that he approved of them. In other words, Milton
thought his siblings rebelled against their father’s mixed messages. He further
believed that coming from a mixed marriage also created problems for the
children of that marriage “because basically everybody hated us. .. .” (7RT
1921-1924, 1926.)

On cross-examination, Milton admitted that he had once been in trouble
with the criminal justice system as an adult, and that was for drugs. He
explained that it was not that one experience that caused him to be too scared
to get into trouble again—it was that he just was never that type of person. “I
was just too scared to steal.” (7RT 1924-1925.)

Karen Kay Vaden, appellant’s older sister, was 51 years old at the time
of trial. Their father, Charles Edward Moore, Sr., died in April 1979. At the
time of trial, their mother, Maxine Moore, was 69 years old. Karen had five
siblings, who at the time of trial, were the following ages: Milton, 46 years old;
Linda, 45 years old; appellant, 43 years old; Steven, 42 years old; and Robert,
41 years old. Karen’s parents married when she was three years old, and
Milton, who was nicknamed “Bubba,” was born when Karen was five years
old. Karen recalled that her parents worked a lot and were not home a lot;
therefore, she cared for Milton, and later, she cared for all five of her siblings.
When she was 18 years old, Karen got married and left home. (7RT 1927-
1928.) v

The day after Karen got married, her mother left her father and went to
Karen’s house, but then returned home. A short time after that her parents
separated, and subsequently, they divorced. During the time they were getting
the divorce, her parents had a lot of conflict and they fought a lot. The children
had a lot of emotional conflict at the time because their father would pick them
up and take them to a movie, and their mother was left with trying to maintain

discipline. (7RT 1929.)
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When Karen was in either the fifth or sixth grade, their parents bought
a brick house in a nice area; however, their parents were rarely there because
they were working. Karen recalled that their father had a lot of bad habits. He
liked young girls, he drank, he gambled a lot, he liked to show off, and he was
very abusive to the family, especially to appellant, which Karen did not
understand. In Karen’s opinion, their parents had no business being parents.
They loved each other, but they did not know how to show love as a parent;
therefore, there were no hugs. The children became a family within a family.
(7RT 1929-1930.)

It was their father’s gambling and womanizing that broke up the
marriage; and, when Karen left, their parents did not seem to want the
responsibility of parenting. Karen did not think their mother had any backbone
and believed their mother was afraid of their father, who was overbearing. The
younger siblings were all in grade school, and still small, when their parents
separated. Karen remembered that their father wanted money; so either he
would steal, or he would have his children skip school and steal for him. If the
children did not like that, he would beat them; therefore, the children really had
no choice. On the weekends, their father had the children polishing cars and
emptying trash. (7RT 1930-1931.)

After Karen and Milton moved away from home, Karen felt bad that she
could not take all of her siblings with her. Karen tried to check on her siblings
to see if everything was all right with them, but their father would hide things
from her so that she would not get upset and “raise hell.” Karen and her
husband could not afford financially to take care of her siblings, whose lives
were doomed as a result of having to stay with their father, while she and
Miiton “got out.” The fact that appellant was on death row caused Karen to

feel like she failed him because she did not get to save him. (7RT 1932-1933.)
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b. Additional Mitigating Evidence

As of the time of trial, Ruth Tiger had known appellant for 18 years.
She met appellant through an organization of prison fellowship, a Christian
organization, that among other things matches prisoners with pen pals. When
she met appellant, Ruth and her husband lived in Denver, and appellant was in
the Canyon City jail. Ruth started writing to appellant, and she and her husband
visited him in jail or in prison at least three times, including taking their
newborn son with them to visit appellant. (7RT 1945-1946.)

Appellant was sent to California, and Ruth, her husband and children
visited him at the Los Angeles County jail and also at San Quentin. They
exchanged dozens of letters, and phone calls. Appellant called her every
month and they discussed spiritual matters. While he was in the Denver County
jail, appellant had a Christian conversion, and he spent a lot of time studying the
Bible, praying, fellowshiping with other Christians, and participating in prison
Bible studies. Their correspondence was primarily of a spiritual nature.
(7RT 1946-1947.)

Many times appellant told Ruth that he regretted his past; appellant had
a lot of remorse over it. Appellant repented that lifestyle, and as a Christian,
made a lot of effort to change his life. Ruth explained that she cared very much
about appellant, and that she had come to love him as a Christian brother. Ruth
had very much enjoyed her contacts with appellant and believed that he
impacted her and her family’s lives. For example, appellant gave her and her
husband a lot of encouragement when her husband was out of work. Appellant
was very supportive when Ruth was struggling with her faith, and appellant had
also corresponded with Ruth’s mother, who sent him some books. (7RT 1947-
1948.)

When Ruth and her husband were talking about moving to the woods,

appellant designed an A-frame house for them, where he drew up plans and
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made suggestions. Appellant wrote many chapters of a book he hoped to have
published, and he sent the chapters to her. Ruth edited and typed the chapters
and returned them to him. Appellant also wrote articles that he also hoped to
get published; Ruth sent him the addresses of publishers. Appellant connected
with a victims’ group, and he wrote an article hoping it would help people who
had been victims of crimes. (7RT 1948-1949.)

Ruth did not know appellant before he committed the crimes. However,
she could not even imagine him as someone who would commit crimes because
every interaction she had with appellant over the years had been positive, loving
and supportive. Therefore, Ruth assumed appellant has changed over the years.
(7RT 1949.)

On cross-examination, Ruth admitted that she had not heard from
appellant in the past three or four years. She explained that there had been a
couple of times when appellant was going through difficult times in prison and
he stopped writing. Ruth had also written to two other inmates. (7RT 1949-
1950.)

Appellant had never asked Ruth for anything except the typing, and Ruth
felt that she and appellant were friends. Her testimony at trial was based on the

14 years they wrote back and forth. (7RT 1951.)

c. Psychiatric Evaluation By Marshall Cherkas, M.D.

Dr. Cherkas, who is a medical doctor, a psychiatrist, and a
psychoanalyst, described the education and training that qualified him as an
expert witness. Dr. Cherkas evaluated appellant’s family and background with
regard to the penalty phase of the trial, and he determined that there were
mitigating factors about appellant that should be known to those who would
make the penalty decision. To reach his determination, Dr. Cherkas met with

appellant four times, spoke with both Kay and Milton, and reviewed a number
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of investigative reports, in which all of the family members were included.
(7RT 1934-1935.)

In making his evaluation, Dr. Cherkas looked at three things: (1) what
the crime was, (2) what appellant was, and (3) what appellant is presently. With
regard to the first factor, the crimes were heinous—the killing of three people.
Dr. Cherkas explained he did not know the extent of appellant’s participation
in the killings, but he “just wanted to provoke the issue that there may be some
doubt in terms of how much of this crime was committed” by appellant, what
appellant’s role was, and how much of appellant’s intent was to brutally kill
people. (7RT 1935-1936.)

With regard to the second factor, Dr. Cherkas noted that at the time of
the crimes, appellant was 22 years old. He explained that appellant was
abandoned as a boy and had a lack of appropriate modeling, from neither
parents nor teachers, because it is not what is said to children but what they see
that models and helps children to become what they are. Not everyone in
appellant’s family became the same—in other words, not everyone murdered
people. However, there were marked effects of abandonment within the family.
Appellant’s mother had some conflicts with the racial issue. The mixed
marriage that she freely entered caused her some embarrassment. (7RT 1936-
1937.)

Dr. Cherkas observed that when appellant’s mother left the family, she
left the children in the care of their father, who was not a very competent father.
Here was a father who would bring young girls into the home, and the boys had
some sexual involvement with those girls. Appellant’s father would eat steak,
while the other members of the family were barely fed. Appellant’s father not
only drank and gambled, but he physically abused his children and sexually
abused the women in the home. Appellant’s father taught his sons how to steal

and that became appellant’s manner of survival-to be a thief. Apparently,
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appellant became a fairly good thief and helped his father acquire things
illegally, and that became appellant’s way of getting what he could not get
otherwise, which was the love he needed as a young boy. (7RT 1937.)

In Dr. Cherkas’s opinion, appellant is very narcissistic. He explained
that everyone is a narcissist and that is appropriate because we all have to take
care of ourselves. However, when people do not get appropriate succor, help
and guidance from others, they have extra narcissism. Then, those people
become almost exceedingly involved with themselves and their own needs,
without necessarily having any interest, caring or involvement in others’ needs.
In order to learn to be loving and caring, a person has to be loved. Dr. Cherkas
opined that appellant became a “pseudo-independent man.”  Pseudo-
independent meant that appellant went out to make his own way by the ways
that he knew how to do. (7RT 1927-1938.)

Appellant’s family’s descriptions of appellant told Dr. Cherkas that
appellant was a passive person, who did not speak up and did not talk about his
inner feelings or reveal himself. Appellant felt that he had to take care of
everything by himself, an example of which was that appellant could not trust
an attorney to take over his case, so he was in pro per acting as his own
attorney. Admitting that it was conjecture, Dr. Cherkas offered that maybe the
boy appellant was at 22 years of age was involved in matters he could not
handle and maybe got led into things that he did not want to be led into.
(7RT 1938.)

As to the third factor of what appellant was presently, Dr. Cherkas
observed that appellant had been on death row for 11 years, and he had not
been the greatest “guy,” or the most conforming, but neither has appellant been
really bad. Dr. Cherkas explained that he knew what trauma does to people
because he had seen literally thousands of patients who had experienced

traumatic things in their lives. He had also visited the jails regularly for most
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of his adult life, and he was sure that being in one of those systems had
impacted appellant. Dr. Cherkas was aware of appellant’s possession of a
couple of shanks, his one or two fights, and his inappropriate sexual behavior,
but he was also aware that appellant never hurt anyone with the shanks and that
appellant felt vulnerable in jail and endangered by others. Dr. Cherkas
considered all of these things in his evaluation of whether appellant was a
violent person. By definition, murder, of course, made appellant a violent man.
However, since the murders, Dr. Cherkas saw a man who was not significantly
violent given the circumstances of where he was. (7RT 1939-1941.)

During cross-examination, Dr. Cherkas explained that he did not test
appellant, but that he did review Dr. Michael Mahoney’s testimony from 1984.
Dr. Cherkas found appellant to be within the normal range of intelligence, and
he found no symptoms of any major mental illness, or defect. He explained that
a person with an antisocial personality disorder is one, who by virtue of stress
or inability to handle the normal stresses of life, reacts in a way against other
people. In other words, each person handles their own stresses in different
ways, and each person, when he or she fragments because he or she is
overwhelmed, acts differently. Some people get neuroses, such as anxiety or
aggression, and some become psychotic, as did appellant on one occasion.
Other people will get physical illnesses, known as a somatic daze, and some
people take it out on others by committing crimes or hurting others. (7RT
1942-1943.)

Dr. Cherkas further explained that everyone is narcissistic and needs to
provide for themselves. If a person cannot do that, the person cannot provide
for others. Moreover, narcissism becomes a disorder when a person is so
narcissistic that he or she is unable to be empathic to others, and is not caring.
Again, while appellant is very narcissistic, there is no evidence of any major

mental illness or defect. (7RT 1943.)
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On redirect examination, Dr. Cherkas noted that if a person is taught that
the way to survive is to steal, when that person is under stress, abandoned, hurt
or neglected, stealing is that person’s response to a difficult situation. He does
not believe that people with personality disorders are static, and he explained
that such people could be loyal and loving to some, but in certain areas that
antisocial personality might be elicited. Dr. Cherkas also opined that
maladaptive behaviors do change in life. A person who is not stressed, or who
finds other ways to adapt, can become a different person; in other words, there

is potential for change. (7RT 1943-1945.)
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ARGUMENT

L

THE TRIAL COURT PROPERLY EXERCISED ITS

DISCRETION WHEN IT DENIED APPELLANT’S

REQUEST FOR APPOINTMENT OF CO-COUNSEL

Appellant contends that the trial court’s denial of his request for
appointment of co-counsel was not an exercise in sound judicial discretion
because the denial was based (1) on the trial court’s mistaken belief that the
duties of an attorney assisting a pro per defendant were to be “dictated by the
label attached to such counsel and as a result the court imposed impermissible
restrictions on the duties of counsel” (AOB 43), as well as (2) on the arbitrary
compensation provisions of the local appointment contract, and not on
appellant’s needs. Appellant concludes that because of the trial court’s abuse
of its discretion in denying his request for co-counsel and in restricting the role
of his advisory counsel, appellant never received the assistance he needed to
prepare his defense, and thus, the trial court’s erroneous ruling violated his
constitutional rights to meaningful self-representation, due process and a
reliable capital trial under the Fifth, Sixth, Eighth and Fourteenth Amendments,
and constituted per se reversible error. (AOB 31-59.) Respondent submits a
review of the record evidences that there was no abuse of discretion by the trial
court. Indeed, appellant’s underlying reason for his request was that he wanted
to control his defense strategy and tactics, but wanted to have an attorney whom
he could order to do the work for him, such as the questioning of witnesses and
other in-court presentations during trial. Respondent further submits that
because no error resulted from either the trial court’s denial of appellant’s
request for appointment of co-counsel, or from the restrictions placed on the
scope of advisory counsel’s assistance, appellant was not prejudiced, nor was

he denied any rights guaranteed by the federal Constitution.
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“A criminal defendant does not have a right to simultaneous self-
representation and representation by counsel.” (People v. Bradford (1997) 15
Cal.4th 1229, 1368.) Moreover, a defendant, who elects to represent himself
or herself, “‘does not have a constitutional right to choreograph special
appearances by counsel.”” (People v. Bloom (1989) 48 Cal.3d 1194, 1218,
quoting McKaskle v. Wiggins (1984) 465 U.S. 168, 183 [104 S.Ct. 944, 79
L.Ed.2d 122}.) Thus, neither “‘cocounsel,”” “‘advisory counsel,”” nor
“*standby counsel’” is in any sense constitutionally guaranteed. ({bid; People
v. Bradford, supra, at p. 1368.) Moreover, a self-represented defendant who
seeks the assistance of an attorney in an advisory or other limited capacity, but
who does not wish to surrender effective control over presentation of the
defense case, may obtain the assistance of an attorney only with the court’s
permission and upon a proper showing. (People v. Bloom, supra, atp. 1219.)

It is within the tria] court’s discretion to authorize the appointment of co-
counsel for a self-represented defendant . (People v. Frierson (1991) 53 Cal.3d
730, 741.) This Court reiterated in People v. Clark that as long as there exists
areasonable or even fairly debatable justification, under the law, for the court’s
exercise of discretion, such action will not be set aside. (People v. Clark (1992)

3 Cal.4th 41, 111[court denied self-represented defendant’s request for advisory

counsel].)

A. The Trial Court Acted Within Its Discretion When It Placed
Restrictions On The Duties Of Advisory Counsel
Appellant contends the trial court abused its discretion when it “imposed
impermissible restrictions on the duties” of advisory counsel based solely on the
label attached to such counsel. Appellant further asserts that the trial court held
the mistaken belief that the duties of an attorney assisting a pro per defendant

were to be determined by factors such as the label attached to such counsel and
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compensation requirements and not by an evaluation of appellant’s needs,
thereby assuring that appellant never received the assistance he needed to
prepare his defense. (AOB 46, 50-51, 57.) Respondent submits there was no
abuse of the trial court’s discretion because it is within the trial court’s
discretion to determine the extent to which advisory counsel may participate.
Furthermore, in the present case, the trial court appropriately considered
relevant factors in determining the scope of any hybrid representation it might
allow.

This Court has held that when a defendant chooses self-representation,
the defendant retains primary control over the conduct of the case, and
consequently, the role of advisory counsel is limited. (People v. Bradford,
supra, 15 Cal.4th at p. 1368; People v. Clark, supra, 3 Cal.4th at p. 112; see
People v. Bloom, supra, 48 Cal.3d at pp.1218-1219, 1226.) The trial court
retains authority to exercise its discretion regarding the extent to which such
advisory counsel may participate. (People v. Bradford, supra, at p. 1368;
People v. Clark, supra, atp. 115.)

In the present case, the trial court described the duties of advisory
counsel as an attorney who would be available to answer appellant’s questions
and to assist appellant with legal issues, but the court stated that advisory
counsel was not to assist appellant by examining witnesses or arguing motions
in court. However, the trial court further explained that advisory counsel could
offer advice to appellant and also tell him how to examine witnesses and how
to argue his motions. (2RT 352-354.) Appellant, however, wanted an attorney
to assist him with the presentation of his defense case in court, in other words,
an attorney to help him question witnesses, to help him by participating in the
jury selection process and who would take over presenting appellant’s defense
case if appellant was not “articulate in front of the jury.” (2ZRT 384-386, 389.)

The facts in appellant’s case are analogous to the facts in Bradford,

49



supra, a case in which the defendant elected to represent himself and where the
trial court authorized advisory counsel to perform only a limited role at trial.
When Bradford’s advisory counsel sought to make objections and arguments,
or sought to instruct Bradford on exactly what to say next, the trial court
disallowed advisory counsel’s efforts and ruled that because Bradford was
representing himself, he could not simply repeat what advisory counsel told him
to say next but would have to make his own objections and arguments. (People
v. Bradford, supra, 15 Cal.4th at pp. 1367-1369.) On appeal this Court held
that having granted Bradford’s requests to represent himself and also for
advisory counsel, the trial court “was not obliged to accede to the defense’s
requests both for self-representation and for whatever degree of participation
in the proceedings it desired for advisory counsel.” (/d. at p. 1369.) This Court
further explained that the trial court “was well within its discretion in refusing
to permit Bradford both to represent himself and to have the benefit of
professional representation.” (/bid.)

In the case at bar, the trial court attempted to explain to appellant the
problems that arise when an attorney gets involved in the presentation of a case
where the defendant is representing himself. The court explained that there was
a concemn that the attorney would take over the case and that appellant would
not be representing himself at that point. (2RT 353-354.) Thus, the trial court
was aware this Court has held that “the powers and responsibilities attendant
upon the representation of a person criminally accused never should be
conferred jointly and equally on the accused and the attorney.” (People v.
Bradford, supra, 15 Cal.4th at p. 1368.) “‘Stated otherwise, at all times the
record should be clear that the accused is either self-represented or represented
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by counsel; the accused cannot be both at once.”” (Ibid., quoting People v.
Bloom, supra, 48 Cal.3d atp. 1219.)

Appellant wanted to be both self-represented and represented by counsel
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so that he could control the strategy and tactics of the defense case but could
also direct an attorney to handle whatever parts of the trial appellant did not
want to do himself. (2RT 353, 384, 389, 401.) However, as noted above,
appellant did not have any constitutional right “to choreograph special
appearances by counsel.” (McKaskle v. Wiggins, supra, 465 U.S. at p. 183;
People v. Bloom, supra, 48 Cal.3d at p. 1218; see also People v. Stewart (2004)
33 Cal.4th 425, 518 [lower courts did not err in restricting the role of advisory
counsel by precluding examination or cross-examination by advisory counsel].)

Hence, the trial court was not laboring under any mistaken belief that the
duties of advisory counsel were to be dictated by the label, but was trying to
provide appellant, a self-represented defendant, with appropriate legal
assistance. Appellant is incorrect when he argues that the duties of an attorney
assisting a self-represented defendant should be limited—in essence, dictated--
by the defendant and not the court. (AOB 57.) It was within the discretion of
the trial court to determine the scope of advisory counsel’s participation, and in

appellant’s case, the trial court did not abuse its discretion.

B. The Trial Court’s Denial Of Appellant’s Request For Co-Counsel
Was Not An Abuse Of Its Discretion

1. Appellant Failed To Show The Appointment Of Co-Counsel

Would Promote Justice And Judicial Efficiency

Although appellant contends the trial court abused its discretion when
it denied his motions for co-counsel, the record reveals othewise. Twice
appellant filed written motions in support of his requests. (5CT 1253-1256,
1308-1315.) In his first written motion, appellant argued that he needed the
assistance of a co-counsel because the law library did not have Colorado law
books, and “some of the cases are missing out of the law books;” therefore, he

needed co-counsel to help him research case law to fight the Colorado
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convictions that would be presented by the prosecution as an aggravating factor
at the penalty phase. (5CT 1256.)

In his second written motion, appellant argued that just the fact that his
case was a death penalty case rendered it complicated and technical enough to
have a co-counsel appointed to assist him in preparing and presenting his
defense at trial. Appellant explained that he needed assistance because he was
representing himself to insure that his defense strategy was presented to the
jury. (5CT 1313-1314.) On one occasion in court, appellant explained he
wanted appointment of a co-counsel who “would also help if I weren’t
articulate in front of the jury if she had to take over the case or something of
that nature to just be able to take over the case . . ..” (2RT 389.) At a later
time, appellant advised the court that he wanted co-counsel appointed to help
him prepare and present his defense in an orderly manner, including the direct
examination of himself if he decided to testify. (2RT 389, 401.) During the
numerous times appellant raised his motion for co-counsel in court, he never
offered any additional reasons in support of his motion. (2RT 349-351, 352-
355, 356-358, 379-394, 398-403, 423-427, 450-453.)

Essentially, appellant presented the court with only three reasons as to
why he required a co-counsel: (1) the law library did not have Colorado law
books so he needed help researching Colorado law in order to fight admission
of his Colorado convictions; (2) the case was complicated and technical just
because it was a death penalty case; thus, he needed help preparing and
presenting his defense; and (3) he needed help because he was representing
himself. None of these three reasons was so compelling that the trial court’s
refusal to appoint co-counsel for appellant constituted an abuse of its discretion.
First, appellant had advisory counsel available to research Colorado law and
assist him in challenging his out-of-state prior convictions. Second, as the

prosecutor pointed out when she opposed appellant’s request, a defendant is not
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entitled to co-counsel absent unusual circumstances, or where it is a particularly
difficult case, and neither circumstance applied to appellant’s case. (2RT 382-
385.) Third, appellant had both advisory counsel and an investigator-legal
runner available to help him represent himself. (2RT 428-429, 532-533))

Whenever appellant explained in court why he wanted co-counsel, he
stated that he wanted to retain control over all of the decision making, but have
an attorney with whom he could discuss issues and strategy, and who would
help him with the jury selection and the examination of witnesses, including
the direct examination of himself if he decided to testify. (2RT 382-385, 388-
394; see AOB 35-36, 45-46.) In other words, appellant was very clear in
stating that his reason for wanting co-counsel was so that he could control the
defense strategy and tactics, but have an attorney to help him with legal
research, jury selection, cross-examination of witnesses, and the presentation
of defense evidence.

Appellant was entitled as a self-represented defendant to control the case
he chose to present to the jury. (McKaskle v. Wiggins, supra, 465 U.S. at p.
178.) However, appellant did not have a constitutional right to appointment of
co-counsel. (People v. Bradford, supra, 15 Cal.4th at p. 1368; People v.
Bloom, supra, 48 Cal.3d at p.1218.) Because allowing a self-represented
defendant to share legal functions with an attorney is generally undesirable (see
ibid; People v. Frierson, supra, 53 Cal.3d at p. 741), a court’s discretion to
authorize such an arrangement is “sharply limited.” Appellant failed to
establish that the appointment of co-counsel would promote justice and judicial
efficiency in his case (see People v. Frierson, supra, at p. 741) such that the
trial court was required to appoint co-counsel or be found to have abused its

discretion. On most occasions in court, he did not even try but seemed to argue
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only that he was “entitled” to co-counsel, which of course he was not.?
Accordingly, even though appellant was given the opportunity to

establish why the appointment of co-counsel would promote justice and judicial

efficiency in his case, he failed to so, and hence, it cannot be said that the trial

court abused its discretion.

2. Evidence Of The Terms Of The Local Appointment Contract

Is Not Included In The Record On Appeal

Additionally, appellant asserts there were two restrictions in the local
appointment contract relevant to his contention. The first restriction was that
any appointment of counsel for a capital case had to be made from the capital
case list. The second restriction, according to appellant, was that there was no
provision in the local appointment contract for compensation to a second
counsel where the defendant was representing himself. Thus, appellant alleges
that the trial court was actually precluded from appointing co-counsel because
“it was highly unlikely that any attorney, even one on the local capital case list,
would accept appointment” as co-counsel without some assurance about
compensation. (AOB 53-54.)

Next, appellant challenges the denial of his request for co-counsel by
arguing that the trial court’s reliance on the local appointment contract was
improper, and he thereby was denied his rights to due process, effective
assistance of counsel and equal protection. Specifically, appellant argues that
although appointments of co-counsel were not prohibited under the local
appointment contract, such appointments were discouraged by both the terms

of the contract and by those who administered the contract. (AOB 52-56.) It

3. One time, appellant simply argued that he was entitled to co-counsel
because defendant Stansbury (People v. Stansbury (1993) 4 Cal.4th 1017,
1035) had a court-appointed co-counsel to assist him at his death penalty trial.
(5CT 1255; 2RT 353))
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is respondent’s position that any issues regarding the terms of the local
appointment contract from 1997 cannot be adequately addressed on appeal
because the terms of that contract are not part of the appellate record.? In
addition, the only information regarding the contract in the record did not come
directly from the coordinator of the capital case panel, but from persons who
spoke to the coordinator and then tried to relay that information in court.
Indeed, at one point, the court stated that there seemed to be no one with a
definitive answer as to how appointed counsel would be compensated.
(2RT 418-419.) Therefore, respondent submits that in the present case, any
discussion regarding the terms of the contract would be speculative.

In any event, during appellant’s discussions with the trial court, there
were four attorneys mentioned as possibilities for appointment as co-counsel.
The first attorney the court contacted at appellant’s request was Mr. Halpern,
who was not on the local capital case appointment panel, and the court
explained to appellant that accordingly Mr. Halpern was not considered
“qualified to handle a case of this type.” (2RT 376.) The second attorney
appellant brought to the court’s attention was Ms. Morsell, who also was not
on the local capital case appointment panel. Ms. Morsell stated she was on the
capital case list downtown, but not in Long Beach, and at that time, the court
believed being on the downtown list would be sufficient for appointment. Ms.
Morsell later informed the court that she would be unable to prepare for trial in
the time remaining, and in a subsequent hearing, she told the court that she was
unable to accept appointment as co-counsel. ( 2RT 379-381, 392, 400, 417,
452; 5CT 1289.) The third attorney mentioned, Mr. Ringgold, was unwilling

to accept appointment as co-counsel because he would not have been paid

4. Appellant bears the burden of presenting a record supporting his
claim of error, and any uncertainty in the record in that respect is resolved
against him. (/n re Raymundo B. (1988) 203 Cal.App.3d 1447, 1452; People
v. Green (1979) 95 Cal.App.3d 991, 1001.)
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enough under the contract. (2RT 404-406.) And, Mr. Yanes, the fourth
attorney, would not accept appointment as co-counsel under the conditions
offered to him. (2RT 452.)

Based on Mr. Ringgold’s and Mr. Yanes’s refusals to accept
appointment as co-counsel, it appears there were provisions in the contract for
compensation to appointed co-counsel, just not enough to interest either Mr.
Ringgold or Mr. Yanes. Indeed, the trial court never stated, as appellant
suggests (AOB 53), that an attorney from the capital case list who accepted
appointment as co-counsel would not be compensated; the court related that
based on the information it had received, an attorney appointed from the capital
case list would be compensated at a flat rate. The court had also been advised
by the coordinator of the capital case panel that under the contract with the
county, there was no method to compensate the appointment of an attorney who
was not on the capital case list. (2RT 404-405.)

In sum, respondent reiterates that any issue involving the 1997 local
appointment contract is not properly before this Court because the contract and
its terms are not part of the appellate record. Moreover, the trial court’s denial
of appellant’s request was not an abuse of its discretion. Accordingly, there
was no violation of any of appellant’s constitutional rights as a result of the trial

court’s refusal to appoint co-counsel.

C. Assuming Arguendo The Trial Court’s Refusal To Appoint Co-
Counsel Was An Abuse Of Discretion, Appellant Has Failed To
Demonstrate Prejudice

Appellant contends he never received the assistance he needed to prepare

his defense as evidenced by his numerous disagreements with advisory counsel,
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which led to the “rotating attorneys™ situation.? Appellant concludes that the
trial court abused its discretion when it refused to appoint an attorney who was
willing to work as co-counsel with appellant and thereby impermissibly
interfered with his Sixth Amendment right to self-representation, which
constituted per se reversible error. (AOB 56-59.) Respondent submits that
appellant has failed to show that a result more favorable to him would have
been reached had the alleged error not occurred.

As respondent discussed above, appointment of a second counsel in a
capital case is not an absolute right protected by either the state or the federal
constitution. (McKaskle v. Wiggins, supra, 465 U.S. at p. 183; People v.
Bradford, supra, 15 Cal.4th at p. 1368; People v. Clark (1993) 5 Cal.4th 950,
997, fn. 22; People v. Bloom, supra, 48 Cal.3d at p. 1218.) Hence, any error
resulting from a trial court’s denial of a defense request for second counsel
must be judged under the standard enunciated in People v. Watson (1956) 46
Cal.2d 818, 836. In other words, appellant must show that it is reasonably
probable that a result more favorable to him would have been reached had the
error not occurred. (People v. Williams (Bob)( 2006) 40 Cal.4th 287, [52
Cal.Rptr.3d 268, 280-282]; People v. Clark, supra, atp. 997, fn. 22.)

Respondent submits appellant has failed to show how he was prejudiced

by the trial court’s refusal to appoint co-counsel. Appellant asserts that because

5. Appellant represented himself during pre-trial proceedings until June
17, 1998, when his motion to terminate his pro per status was granted, and
advisory counsel, John Schmocker, was appointed to represent appellant.
(8CT 1963.) Mr. Schmocker continued to represent appellant during the trial
until October 8, 1998, when the prosecution concluded its case-in-chief and
rested. Appellant then renewed his motion for pro per status, and after a
lengthy hearing, his motion was granted and Mr. Schmocker was designated
stand-by counsel. (8CT 1998-1999.) Appellant represented himself for the
remainder of the guilt trial, through the penalty trial, and through the post-
conviction proceedings, including sentencing. (8CT 2002-2005, 2098-
2112,2142-2147))
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he was denied co-counsel, he never received the assistance he needed to prepare
his defense. (AOB 57.) However, appellant never specifies exactly what
assistance he sought and never received. Instead, appellant in very general
terms simply complains about Mr. Schmocker, who was appellant’s advisory
counsel, and after appellant’s request that his pro per status be terminated was
granted, was appointed as appellant’s defense counsel. Appellant states only
that he and Mr. Schmocker disagreed about the defense that would be
presented, as evidenced by the several Marsden? hearings that were held.
(AOB 57.)

Respondent again observes that appellant fails to specify the nature and
the substance of the disagreement between him and Mr. Schmocker over his
defense. In other words, what exactly did Mr. Schmocker fail to do that
appellant wanted done? Of course, respondent has no access to the transcripts
of the several Marsden hearings, but the record evidences that the trial court
denied each of appellant’s Marsden motions. (3RT 839; SRT 1321; 6RT
1496.) And, following the first Marsden hearing, the court stated for the record
that it denied appellant’s motion because it was ambiguous, untimely and
appellant never stated any grounds in support of it. (3RT 839.)

On appeal, just as he failed to do below, appellant still fails to explain
to this Court what assistance it was that he needed to prepare his defense, but
never received. The record shows that appellant actively represented himself.

Following the People’s case-in-chief, appellant took over his own
representation and presented his defense. (6RT 1507-1519; 1535-1537.) Atthe
penalty hearing, appellant presented testimony from seven witnesses, including
expert testimony from a psychiatrist. (7RT 1876-1945.) Following the
verdicts, appellant filed motions for a new trial, to strike the special

circumstances and to modify his sentence to life without the possibility of

6. People v. Marsden (1970) 2 Cal.3d 118.
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parole. (8CT 2141-2143,2149-2175,2177-2180.) Nowhere in the record is
there evidence that appellant was unable to present his theory of defense to the
jury, nor is there evidence that appellant was unable to present his mitigating
circumstances at the penalty trial.

Consequently, appellant has failed to show that it is reasonably probable
a result more favorable to him would have been reached had the trial court
granted appellant’s request for co-counsel. (People v. Clark, supra, 5 Cal.4th
at p. 997, fn. 22.) In addition, as this Court has previously held, when a self-
represented defendant has a lawyer acting as advisory counsel, his or her rights
are adequately protected. (People v. Jenkins (2000) 22 Cal.4th 900, 1040.)
Appellant had both advisory counsel and an investigator/legal runner acting in
his behalf. (2RT 423, 427-429; 3RT 746, 748, 752, 755, 758.) Accordingly,
appellant’s rights under the Fifth, Sixth, Eighth and Fourteenth Amendments

were protected.

IL

THE ABSENCE OF APPOINTED KEENAN COUNSEL

DID NOT RESULT IN A VIOLATION OF APPELLANT’S

RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL

Appellant’s second contention is that the provisions of the local
appointment contract, which foreclosed any payment to a second attorney
appointed to assist a pro per capital defendant, resulted in a bar to the
appointment of Keenan counsel for appellant, and thus, impermissibly
interfered with appellant’s ability to eff