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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,
Appeal No. S075726

Plaintiff and Respondent,

VS.

CHARLES EDWARD MOORE,

Defendant and Appellant.

Appeal from the Superior Court of the State of California
Los Angeles County No. A0185568

APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY

This appeal is automatic pursuant to the California Constitution, Art.
VI, § 11 and Penal Code, § 1239, subd. (b). Further, this appeal is from a
final judgment following a jury trial and is authorized by Penal Code, §
1237, subd. (a).

STATEMENT OF THE CASE

In 1978, appellant, Charles Edward Moore was charged by
information with two counts of the first degree murders of Hettie and

Robert Crumb under the 1977 death penalty law.¥ (former Pen. Code, §

!

1. Appellant was also charged with Lee Edward Harris. (1CT
8.)



187 et seq.)¥ Each of the two murder counts alleged three special
circumstance allegations, robbery-murder, burglary-murder, and multiple
murder. (former Pen. Code, § 190.2, subds. (c)(3)(1), (c)(3)(v), and(c)(5).)
Appellant was also separately charged with one count of burglary in
violation of section 459, with special allegations that he personally used a
deadly and dangerous weapon, (Pen. Code § 12022, subd. (b)), personally
used a firearm, (Pen. Code, § 12022.5), and that he inflicted great bodily
injury upon Hettie and Robert Crumb (Pen. Code, § 12022.7). Finally he
. was charged with two counts of robbery (Pen. Code § 211), with the same
weapon and great bodily injury allegations. (1 CT 177.)¥

The guilt phase portion jury trial began on March 26, 1984 and
concluded on April 5, 1984 when the jury found appellant guilty of all
charges and found all special allegations true. (1CT 226-232.) The penalty
phase portion of the trial began on April 9, 1984. On April 11, 1984, the

jury fixed the penalty at death. (1CT 251, 268.)

2. All statutory references are to the California Penal Code
unless otherwise stated.

3. “CT” refers to the Clerk’s Transcript on Appeal; “RT” refers
to the Reporter’s Transcript on Appeal. Each transcript is also designated
with the volume number.



Appellant appealed the judgment to this Court which affirmed the
judgment in its entirety on November 3, 1988, and denied his related habeas
petitions. (People v. Moore (1988) 47 Cal.3d 63). (2 CT 337-416.)

In 1991, appellant filed an habeas petition in the United States
District Court for the Central District of California, (Case No. 91-5976-
KN). In 1995, the district court granted summary judgment in favor of
appellant on two of his claims (involving his pre-trial and mid-trial requests
to proceed pro se), and summarily adjudicated a number of other claims in
favor of the state. On that basis, the district court granted appellant’s
petition for the writ, ordering that the state either decide to try him within
sixty days or release appellant. (See, Moore v. Calderon (1997) 108 F.3d
261.)

The state appealed from that decision, and appellant cross-appealed
from the district court’s denial of his other claims. The state moved the
district court for a stay pending appeal, which it denied. The Ninth Circuit
Court of Appeals in Moore v. Calderon (9th Cir. 1995) 56 F.3d 39, and
Justice O’Connor in her capacity as Circuit Justice for the Ninth Circuit,
Calderon v. Moore, No. A-910 (June 9, 1995) (unpublished order), denied
subsequent requests for a stay pending appeal. (3 CT 783.) 'fhereafter, the

state granted appellant a new trial, and simultaneously pursued the appeal



of the District Court’s order on the merits in the Ninth Circuit. However,
the state’s appeal in the Ninth Circuit was dismissed as moot since a new
trial had been granted. (3 CT 784; see Moore v. Calderon, supra, 108 F.3d
at p. 263.)

On June 27, 1995, the prosecution moved to remove the case from
the superior court for lack of jurisdiction and determination of defense
counsel. (3 CT 787; RT Vol. I, A22, 15.)¥ On June 30, 1995, appellant
moved the court for pro per status, which was granted on June 30, 1995.
Appellant also asked for the appointment of advisory counsel. (3 CT 798-
799.) On July 7, 1995, the prosecution filed its notice of its intention to
present all penalty phase evidence that was presented in appellant’s 1984,
plus six additional incidents involving appellant’s conduct at San Quentin.
The court also denied appellant’s request for advisory counsel. (3 CT 803-
804;1 RT 5-7.) On July 12, 1995, the prosecution argued that trial setting
proceeding were premature since the trial court lacked jurisdiction. The
motion was denied. At that time, appellant was granted pro per status for
the guilt phase portion of the trial only. Appellant did not waive counsel for

the penalty phase. Appointment of advisory counsel was also granted. (3

4. The reason for this motion was because at that time the case
was apparently pending in the United States Supreme Court.
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CT 811.) Appellant also moved to dismiss the case for lack of a speedy
trial. (4 CT 821-829.)

The case proceeded with preparation for trial until February 19,
1997, when an order from the United State Supreme Court issued, staying
the proceeding pending resolution of the state’s appeal of the district court
order granting appellant’s habeas petition. Trial proceedings were then
suspended. (5 CT 1215, 1219; 2 RT 338)?

On March 7, 1997, the Ninth Circuit affirmed the district court’s
issuance of the writ based on appellant’s pretrial request to proceed pro se.
(Calderon v. Moore (9th Cir. 1997) 108 F.3d 261, cert dented June 23,
1997, 521 U.S. 1111.)

The matter was returned to the superior court for trial on July 25,
1997. (5 CT 1246; 2 RT 345-348) On July 28, 1997, appellant again
requested and was granted the right to represent himself at trial, and he also
requested the appointment of co-counsel to assist with his defense. (5 CT
1250.) At the next hearing on August 6, 1997, arraignment was continued
until August 19, 1997. Attorney John Schmocker was present and informed

the court that he did not want to be appointed as co-counsel for appellant,

5. Calderon v. Moore, No. A-577 (February 20, 1997)
(unpublished order). (5 CT 1216.)



but would accept appointment as advisory counsel. Appellant waived time
for trial except that he specifically did not waive any claim of the violation
of his speedy trial rights which may have already occurred. (5 CT 1252-
1256;2 RT 356.) The district attorney explained that neither the public
defender nor the alternate public defender counsel would accept
appointment as second counsel status. (2 RT 349.) At the next hearing on
August 20, 1997, appellant was arraigned on the charges, at which time he
pleaded not guilty and denied all special allegations. Appellant’s motion
for appointment of co-counsel was argued and denied. John Schmocker
was appointed as advivsory counsel for appellant. (5 CT 1260.)

On September 3, 1997, attorney Mari Morsell appeared before the
court and stated that she was willing to accept appointment as co-counsel
for appellant. (5 CT 1272; 2RT 379.) The matter was continued until
September 17, 1997 at which time appellant’s motion for co-counsel and
standby counsel was denied. Mr. Schmocker was appointed as “advisory”
counsel. (5 CT 1290-1291; 2 RT 423-430.)

On October 14, 1997, moved to dismiss for lack of jurisdiction under
California Code of Civil Procedure section 660, which was argued and

denied. (5 CT 1302-1303.)



On March 2, 1998, appellant moved pursuant to section 1538.5, to
suppress evidence seized during a warrantless search of his residence room
on December 21, 1977. (6 CT 1457.) A hearing on the motion began on
April 6, 1998 and concluded on April 15, 1998 when the trial court denied
the motion. (6 CT 1521-1525; 2 RT 558-673.) On May 18, 1998, a trial
date of June 17, 1998 was set. (6 CT 1540.) On May 27, 1998, appellant
filed a petition for writ of mandate to the Court of Appeal, Second
Appellate District, from the denial of the suppression motion. His petition
was denied June 18, 1998. (Court of Appeal No., B122339) (CT Vols. 6-7,
1567-1922.)

On May 21, 1998, the trial court was notified by the Sheriff
Department that following an administrative hearing, appellant’s pro per
privileges had been suspended by the county jail. The reason given for the
purported suspension of his privileges was that, during a search when
appellant was on his way to meet with his attorney in an attomey room,
appellant was found to be in possession of a rod from part of his typewriter
that was in his legal folder. (6 CT 1543-65.)¢ At the pretrial hearing on

May 28, 1998, appellant asked the court to reinstate his pro per privileges,

6. The memo from the Sheriff’s Department stated that his
privileges had already been terminated. (6 CT 1565.)
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but the court denied the request. (7 CT 1923.) On June 10, 1998, appellant
asked for limited reinstatement of his privileges, but was denied. (7 CT
1946-1947.) |

On June 17, 1998, the day set for trial, appellant relinquished his pro
per status and advisory counsel was appointed to represent him at trial. (8
CT 1963))

On September 18, 1998, the day set for the trial to begin, appellant
expressed his concerns about a possible conflict over defense strategy with
defense counsel. A Marsden” hearing was held, as well as a request for
reinstatement of appellant’s pro per status. Subsequently his motion to
represent himself was withdrawn. (8 CT 1968-1971.)

On September 21, 1998, the prosecution filed its notice of additional
penalty phase evidence, specifically an incident at the jail where it was
reported that a shank was found inside appellant jail cell. (8 CT 1972-
1981.)

Jury trial began on September 21, 1998 with jury selection, and the
evidentiary portion of the guilt phase portion of the trial began on October
6, 1998. (8 CT 1988-1993.) On October 7, 1998, appellant moved to be

returned to pro per status but was denied. (8 CT 1994.) Two days later,

7. People v. Marsden (1970) 2 Cal.3d 118.
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October 9, 1998, the prosecution rested its case. Appellant through his
counsel filed a motion to dismiss pursuant to section 1118.1 which was
argued and denied. (8 CT 1999.) At the conclusion of that hearing,
appellant renewed his request for pro per status. Following any inquiry of
appellant, this request was granted, specifically within the limitations cited
at the hearing of May 28, 1998, the date upon which the trial court refused
to reinstate his pro per privileges terminated by the jail authorities. The
jury was then informed of the change in appellant’s status. (8 CT 1999.)

Both sides rested their respective cases on October 9, 1998. (8 CT
2002.) On October 15, 1998, the jury found appellant guilty of two counts
of first degree murder, and the special circumstance allegations true. The
jury determined that during the commission of the murder of Mr. Crumb,
appellant personally used a deadly and dangerous weapon, but found that
the same allegation with respect to Mrs. Crumb not true. The jury also
found appellant guilty of first degree burglary, robbery and found all of the
enhancement allegations true. (8 CT 2011-2019.)

The penalty phase portion of the trial began on October 16, 1998.
On October 26, 1998, the jury fixed the penalty for both murders at death.

(8 CT 2109-2112.)



On December 7, 1998, appellant’s motion for new trial and to strike
the special circumstances was heard and denied. (8 RT 1994-2004.) The
automatic motion for modification of the verdict was also denied. (8 RT
2005-2012.) As to counts one and two, the court imposed the judgment of
death. As for the remaining counts, the court selected count five, the
robbery of Mr. Crumb as the principle term and imposed the upper term of
four years, with a consecutive three year enhancement for great bodily
injury finding; the court imposed a consecutive term of one year for the
robbery of Mrs. Crumb and a consecutive term for the burglary which was
stayed pursuant to section 654. However, the court stayed this additional
term of imprisonment due to the fact that it had relied on the facts
underlying those offenses to deny the modification of the death sentence.
(8RT 2012-2013.)

Appellant’s notice of automatic appeai was filed with the Supreme

Court pursuant to Penal Code section 190.6 on December 31, 1997.

% k %k %k x
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STATEMENT OF THE FACTS

Guilt Phase Evidence

On December 2, 1977, the bodies of Robert and Hettie Crumb were
found inside their Léng Beach apartment. Both had been bound, gagged,
and sustained multiple stab wounds. Walter Watson testified that in 1977
he owned the apartment building where the Crumbs lived and managed the
other apartments for him. (5 RT 1206-1208.) Watson had last seen the
Crumbs alive om December 1, 1977 at around 4:00 p.m., when he went by
their apartment to collect the rent receipts. (5 RT 1210-1211.) Watson
said the following day he had tried calling them but no one answered, so he
and his wife went to the Crumbs apartment to check on them. Watson
knocked on the door but no one answered his knock. When he checked the
front door Watson found the door was unlocked, which he thought was
unusual. Watson entered the apartment and immediately saw two hooded
bodies. Watson left the apartment and telephoned for the police. (5 RT
1211-1213.)

Aside from managing the apartments, the Crumbs made and sold
costume jewelry, which they kept in display cases inside their apartment. (5

RT 1214-1215.) Watson identified several pieces of jewelry recognized as
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having seen in the possession of the Crumbs. (5 RT 1216-1217, 1219-1220.)
Retired Long Beach police officer was the lead detective who
investigated the murders. Collette testified that when he entered the
apartment he noticed the livingroom in disarray. Papers, mostly rental
contracts, were strewn about the livingroom and the apartment appeared to
have been ransacked. (5 RT 1119-1120, 1122, 1126.) Collette observed a
large butcher knife on the floor that had a reddish substance on the blade.
(5RT 1120-1121.) Collette said Mr. Crumb was positioned on the
livingroom floor against the sofa with his legs underneath the coffee table.
He had a pillowcase over his head and his hands were bound behind his
back with white adhesive tape. When the pillow case was removed, the
officer found a sock in his mouth that had been taped and another
pillowcase had been wrapped around his neck and twisted. (5 RT 1126,
1129, 1156.) Mr. Crumb’s wallet was on a sofa cushion nearby and
contained his driver’s license but no money. (5 RT 1122, 1150, 1159.) Ms.
Crumb’s body was found approximately five feet from her husband and she
laid face down on the floor, partially covered with yellow curtain that had
been twisted tightly going through mouth and twisted at back of her head.
Near her body was a small folding pocket knife that had what-appeared to

have blood onit. (5§ RT 1121-1122, 1155-1156.)
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When Collette went inside their kitchen, he observed an open
drawer with a butcher knife sticking over the edge of the drawer. The knife
was fingerprinted but appellant’s prints were not on the knife. (S RT 1123,
1128, 1154-1155, 1157-1158-1159.) Inside the bedroom Collette found
several jewelry display cases that had been pried open, and several boxes
thrown on the bed. (5 RT 1123-1124.)

The coroner, Dr. Lakshmanan,? testified that Mr. Crumb died as a
result of multiple stab wounds to chest which penetrated liver, heart, and
lung. Mr. Crumb sustained ten stab wounds. The wounds were measured
and it was determined that the deepest stab wound measured eight inches in
depth. (5§ RT 1267-1270.) Mr. Crumb also had lacerations to the back of
the head from blunt force trauma, which according to the pathologist, could
have been caused by a pistol. (5 RT 1272-1273.) Dr. Lakshmann opined
that the wounds were consistent with having been made by the butcher
knife found on the floor next to the body. The doctor said a couple of the

wounds could have been caused by the pocket knife based on the depth of

8. Dr. Peter Dystra actually performed the autopsies on the
bodies in 1977, but he no longer worked for the medical examiner’s office.
Dr. Lakshmanan’s conclusions were based on his review of the Dr. Dytra’s
report. (5 RT 1265-1267.)
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some of the wounds, but he believed the injuries were more consistent with
having been inflicted by the larger knife. (5 RT 1275-1277.)

Mrs. Crumb died as a result of two stab wounds to the chest which
penetrated her right lung. She sustained a total of six stab wounds, three of
them in the back of the chest and the two fatal wounds. The doctor stated
that her wound were between six and a half to seven inches deep, and were
inconsistent with having been inflicted by the pocket knife found near her
body. (5 RT 1277-1278, 1280-1282, 1285-1286.)

As in appellant’s first trial, the prosecution’s case was based almost
entirely on the testimony of Terry Avery who had been granted immunity
from prosecution in exchange for her testimony. In November 1977, Avery
was living with her mother in Denver, Colorado. In November she ran
away from home and hooked up with appellant and Lee Harris. Avery had
known appellant for a couple of years, but said she had just met Harris. (6
RT 1326-1327.) Appellant, Avery and Harris left Colorado and drove to
Lawrence, Kansas where appellant purchased some shoes and clothing for

Averyl? The three then drove to Kansas. (6 RT 1328-1329.) In Kansas

9. The sister of Avery’s boyfriend at the time was married to
Harris, but Avery claimed she did not know Harris before she ran away
from home in November 1977. (RT 1401-1402.)

10. InLawrence the three participated in the killing of a store
(continued...)
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City they boarded a bus for Los Angeles. According to Avery, appellant
mentioned to them that he had previously lived in an apartment where a
woman and her husband had money and jewelry. Avery said appellant told
Harris that he wanted to rob the people in California. Avery admitted that
she was not forced to leave Colorado with Harris and appellant, but she6
claimed that she did not feel that she could leave them since she was too far
from home, and she did know they were headed to California to commit a
robbery. (6 RT 1330-1331, 1382-1385, 1401, 1426.) Avery said both
appellant and Harris planned the robbery, but she described Harris as the
“brains” behind everything. (6 RT 1422-1423, 1425.)

In early December, the three arrived at the bus station in downtown
Los Angeles, then took a city bus to Long Beach. They then checked into
the Kona Motel in Long Beach where she and appellant signed in as Mr.
and Mrs. Brown. (6 RT 1333-1335, 1337, 1390.) After checking into the
motel, appellant and Harris left Avery alone for a while and returned with a

bag from a drugstore.’! Inside the bag was what she described a surgical

10.(...continued)

clerk but that evidence was not presented until the penalty phése of the
trial.

11.  During her prior testimony Avery testified she accompanied
them to the store to get the tape. (6 RT 1392-1393))
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tape. Avery also said she saw three firearms, a black revolver, a black
smaller gun, and a silver pistol. (6 RT 1337-1339, 1392-1393) .

The two made stocking masks, and Harris and appellant armed themselves
with the two black guns. They then walked to the Crumbs’ apartment
building. Avery said she knew they were going there to rob the people and
she claimed she went along because she had no choice since she had no
money of her own. Avery claimed she only stayed with them so she could
get back home. When they got to the apartment building , the front door
was locked, James Jones, who knew appellant and lived at the complex,
opened the front door for them. (6 RT 1340-1343, 1393, 1395, 1399-
1400.)

Avery testified they walked up to the manager’s apartment and she
was the one who knocked on the door. When Mrs. Crumb answered the
door, appellant grabbed her and pushed her inside and into a chair. Avery
said she did not see either Harris or appellant put on their masks or take out
their guns, but once they were inside, both had guns drawn and masks on.
According to Avery, Mrs. Crumb looked at appellant as though she
recognized him. (6 RT 1344, 1363, 1394-1395, 1403.) When they got
inside the Crumb’s apartment both Harris and appellant dema;nded money

from Mr. Crumb. Avery claimed appellant hit Mr. Crumb with the gun
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butt. Mrs. Crumb screamed and told them they had no money since they
had gone to the bank earlier that day. Harris then grabbed Ms. Crumb,
threw her to the floor and held her down. Harris told Avery to go and look
for jewelry. (6 RT 1345-1347, 1403-1406.) Harris told her to first grab
pillow case or towel, which he used to bind Ms. Crumb. (6 RT 1347-1351,
1405-1406.)

Avery said she went inside the bedroom and searched for jewelry or
anything else they could take. She found large jewelry boxes and display
cabinets underneath the bed. Appellant came into the bedroom and pried
open the display cases. Appellant and Avery filled up a pillowcase with
the jewelry from the display cases. (6 RT 1348-1350, 1406-1408.) When
Avery returned to the livingroom she saw that the victims had been taped
up, and Harris was choking Ms. Crumb with a white rag. (6RT 1351-1352,
1424.)

Avery testified that when she came out of the bedroom, Harris told
her to go into the kitchen and find a butcher knife. She said she went into
the kitchen and saw some knives but she hesitated. Harris then came into

the kitchen got a knife out of one of the drawers and returned to the
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livingroom.w She then went into the bedroom. From the bedroom she saw
appellant stab Mr. Crumb in the back and Harris stabbed Ms. Crumb. (6
RT 1353-1354, 1355-1360, 1409, 1412-1413, 1418-1419, 1421.) Harris
had Avery get a pocketknife that was laying nearby and stab Mrs. Crumb.
Avery said she stabbed Mrs. Crumb twice and Harris became angry with
her and said she did not do it hard enough. (6 RT 1359-1362, 1410-1412,
1419.)Avery said she returned to the bedroom and continued to fill up bags
with Crumb’s jewelry.

The three left the apartment and returned to their motel room where
they inspected the proceeds of the robbery. Avery took a ring and bracelet
for herself. (6 RT 1365-1366.) She said appellant took two rings and a
buckle. Later that night Harris broke up the two black guns and put them in
a cloth bag. Avery said she and 'appellant walked to the beach and
appellant threw the bag into the ocean. (6 RT 1368-1369.) Later the next
day Avery told appellant and Harris that she wanted to return to Denver.
Appellant bought her a bus ticket and Avery left for Denver. (6 RT 1369-

1370.)

12.  In prior testimony Avery said Harris went to the kitchen and
retrieved two butcher knives. (6 RT 1420-1421.)
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Several days later she met up with appellant and Harris in Colorado.
Avery said Harris and appellant questioned her about whether she told
anyone about what had happened in Long Beach. Avery assured them that
she had not. Claiming that she feared for her life, Avery told her parents
about what had happened and her parents called the police. (6 RT 1371-
1372.) Avery spoke with the Denver police but she did not report the Long
Beach crimes. She also informed the police where they could find both
Harris and appellant. (6 RT 1373.) On January 10, 1978, Avery spoke with
Detective Collette whom she told about what had happened in Long Beach.
However she did not tell him that she was present in the apartment when the
Crumbs were killed. Avery was granted immunity from prosecution for her
testimony. (6 RT 1373-1374, 1385-1390.) At trial Avery identified several
articles of jewelry that she said came from the Crumbs’ apartment. (6 RT
1375-1378.)

The former testimony of James Jones at appellant’s first trial was
read to the jurors because he was unavailable for trial. Jones was a resident
of the apartment building managed by the Crumbs, and did odd jobs for
them. He also recognized appellant whom he had know when appellant
lived in the other apartment building managed by the Crumbs: (5 RT 1242-

1244, 1250.)
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Jones testified that the day before their deaths, he had been over at
the Crumb’s apartment and when he left, everything inside the apartment
was in order. (5 RT 1232-1239.) Jones said later that day, he got dressed
in women’s clothes and went to a neighborhood bar. Jones said he drank
until he was intoxicated.!? Jones said he did not recall meeting or speaking
with anyone when he returned home later that night. He said there were all
kinds of people hanging out in front of the apartment that night but he did
not recall speaking to anyone. He specifically did not recall seeing
appellant that night. He said he would have had no problem recognizing
appellant had he seen him on the street that might. (5 RT 1239-1241, 1250-
1254, 1256.)

Jones also identified four rings, a belt buckle, two watches, a ladies
ornament, and a necklace, that he had previously seen in the Crumbs’
possession. (5 RT 1246-1249.)%

Donald Danhour, former investigator with the Denver Police
department testified that on December 20, 1997 he and other officers

arrested appellant at a Denver apartment. Danhour said he was stationed at

13.  In prior testimony Jones said he was not intoxicated. (5 RT
1254.)

14. It was stipulated that the exhibits shown to Jones were
numbered the same as this trial. (5 RT 1256.)
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the back of the apartment when he saw appellant coming out of a back
window. The officer stopped appellant and arrested him. In the area where
the officer arrested appellant was a gun on the ground. (5 RT 1224-1227)
The officer said that following his arrest, he personally removed two rings,
one turquoise and the containing diamonds and a ruby. (5 RT 1228-1229))

Penalty Phase Evidence

Over appellant’s objection, evidence of the murder in Lawrence,
Kansas was admitted during the penalty phase. (7 RT 1738.) Once again
Avery was the state’s primary witness.

Avery said that when she, appellant and Harris left Denver, they
traveled in a rental car to Lawrence, Kansas where they stayed overnight,
went shopping and ate at a local Woolworth’s store. (7 RT 1836, 1838.)
When they returned to their motel room, appellant said he had previously
worked at the Woolworth store and that they could rob the store. (7 RT
1837.) Sometime between nine and ten o’clock at night, they returned to
the store which was still open. Avery went inside to find out how busy the
store was, and she returned to the car, but Harris was not in the car.
Appellant was in the back seat. Avery told appellant that there were only a
few people in the store. A few minutes later, Harris came baci( with the

store manager, Sam Norwood, who he had forced to come with him at gun
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point. (7 RT 1834-1838.) Avery testified that Harris and appellant pushed
Norwood inside the car and questioned him about money in the store safe.
Norwood told them there was no money in the safe because they had taken
the money to the bank. Appellant struck Norwood in the head with the
pistol and demanded money. Avery said Norwood begged for his life and
said all he wanted to do was to go home to his .boy who was having a
birthday party. Avery said appellant threatened Norwood’s son. Appellant
took the man’s wallet and other items including a camera. (7 RT 1840-
1842.) They then drove to a secluded area, drug Norwood out of the car
and both Harris and appellant shot and killed him. Once they were back
inside the car Harris asked appellant why he shot the man so many times
and appellant answered “make sure he was dead” and appellant laughed. (7
RT 1843-1845.) From there they drove to the bus terminal headed for
California. (7 RT 1846.)

During cross-examination Avery said there were no prior specific .
discussions about killing anyone. Harris repeatedly said that he did not
want to go back to prison and it was Harris who talked about killing
witnesses, but Avery said appellant was in agreement. (7 RT 1849, 1854-

1855.)
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Michael Malone of Lawrence, Kansas prosecuted appellant for the
Norwood murder. Malone said appellant was charged with kidnaping,
aggravated robbery and first degree murder. The murder occurred right
after Thanksgiving, 1977. Norwood’s hands were taped behind his back
with white adhesive tape and he had been shot four times in the back of his
head. (7 RT 1824-1829.)

In 1979, Joseph Reliham was a court transport deputy in Arapahoe
County Colorado. He testified that one in 1979 while he was escorting
appellant, appellant overpowered him, took his weapon and escaped from
the courthouse. Reliham testified that as he was removing appellant’s
handcuffs, he was either struck or shoved in the chest by appellant. (7 RT
1761-1766.)

James Peters, who at the time of appellant’s trial was the district
attorney for four counties surrounding Denver, testified that in 1980 he
prosecuted appellant for escape, aggravated robbery and for being a
habitual criminal. The case was resolved by way of a guilty. Peters said
that after appellant had escaped from deputy Reliham, he ran outside, and
took a passing motorist’s car at gunpoint. Appellant was captured a few
hours later. (7 RT 1767-1770.) Peters said that when he escai)ed, appellant

had previously been convicted of two counts of aggravated robbery and two
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counts of theft of a jewelry store in a shopping mall. On the day of his
escape, appellant was in court because he had requested reconsideration of
his sentence. Peters had with him certified copies of the records of the
aggravated robbery convictions. (5&7 RT 1170-1772.) During cross-
examination, Peters stated that Terry Avery had testified against appellant at
trial. (7&5 RT 1772-1113.)

Several San Quentin correctional officers also testified about
appeliant’s conduct while on death row. James Williams testified that on
October 29, 1991 he was working as a gun rail security officer for East
Block. That day appellant apparently got into an altercation with another
inmate. Peters said the two men initially were playfully slapping each other
and 1t did not seem as much was going on at the time. Eventually the two
ended up wrestling on the ground, and both were throwing punches at each
other. At one point appellant got the other inmate in a head lock. When the
officers sounded the alarm and drew their weapons, the incident stopped.
This was the only incident Peters had witnessed appellant involved in. (7
RT 1776-1780.)

Adam Javaras testified that on February 1, 1993, appellant

approached an inmate on the yard and struck him in the face. The two
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started swinging at each other and when they kept fighting after the guards
tried to break up the fight. (7 RT 1781-1785.)

Janet Lawson described one incident where appellant threw a food
tray at her through his cell bars after she passed his tray to him through the
food port. (7 RT 1787-1789.)

Rogers Larry testified about an incident where several inmates,
including appellant, were playing what the officer described as a “physical
game of basketball.” During the game there was a “heated discussion”
between appellant and another inmate for about a minute then the two
started fighting. They stopped after being commanded to do so. Appellant
was labeled the aggressor in this incident because the officer said he
charged at the other inmate. (7 RT 1790-1794.)

Three Los Angeles County Sheriffs deputies testified. One officer
testified to finding a shank in the conduit right outside the top appellant’s
cell bars. (7RT 1796-1803.) Another officer testified about finding the
typewriter rod in appellant’s legal possessions that caused him to lose his
library privileges at the jail. (7 RT 1812-1819.) Finally, another officer
testified that appellant was found with a baggy containing urine. The

officer said that as he was handcuffing him, appellant said, “You idiot. Are
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you fucking stupid.” The officer claimed appellant made the statement in a
“hostile” manner. (7 RT 1805-1810.)

Most of the defense witnesses were members of appellant’s family

who testified about appellant’s life prior to his leaving Denver. The family
history was perhaps told by his oldest sister Karen Vaden. Karen testified
that including herself, seven children in the family. Appellant, was the third
from the last child and named after his father. (7 RT 1928.) Karen said
their parents married in 1952 when Karen was 3 or 4 years old, and their
brother Milton was born that same year. Their mother, who was still living
was Caucasian, and their father, deceased was Black. Karen testified that
their parents worked a lot and therefore not at home much. Karen said she
essentially raised essentially Milton when he was born, and by the age of
10, she had to raise the other children. At age 18 Karen married and left
their home. The day after Karen married their mother left their father.
Their mother moved in with her for a short time then the mother moved to
California with the youngest child Robert. (7 RT 1927-1929.) Karen said it
was her opinion that their parents “didn’t have any business being parents.
She described their parents as follows:

“They had a very difficult time showing love. I don’t tilink

they knew how to show love as a parent. They thought

making sure that we had a roof over our head and food and
clothes or took us to church, to a movie once in a while, that
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was being a parent. They didn’t participate in any school

activity. There was no warmth between any of them in

showing affection. There was no such things as hugs. There

was no playing ball or, you know, doing things that parents

normally do with their children. That did not exist between

our parents. They didn’t even show each other affection

much less us. We kind of just were a family within our

family. With the kids, we were our own family. And they

were just there.”

She said their father drank, gambled and chased young females and
was very abusive to the family. Karen thought their father was more
abusive to appellant, but she did not know why. She said that when she left
home, her parent had to be parents “all of a sudden, and they didn’t like it.”
She thought neither one of them wanted the responsibility to be a parent,
and according to Karen their mother had no “backbone”, plus she was
afraid of their father. Karen said that when she was home she stood up to
their father to try to keep things in line, but when she left it became more
difficult for the family. She believed her mother left because she was afraid
of their father. (7 RT 1930-1931.)

She described their father a type of person that wanted money and he
did not care how he got it. After their mother left, their father would steal

for money, and then force the younger children to go with him and steal

rather than attend school. She said if any of the children resisted, he would
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beat them. They really had no choice in the matter when it came anything
he wanted. (7 RT 1931.)

Karen said that after she married she felt guilty because wanted to
keep all of the other children but could not. Eventually her attempts to help
her siblings contributed to the breakup of her own marriage. (7 RT 1932-
1933.) She said that she thought appellant’s being on death row was
somehow her failure in that she did not get to save him. (7 RT‘ 1933))

Appellant’s other siblings testified to the abuse they endured
primarily from their father. Milton said their father gambled, drank, and
was very abusive. Their parents also fought a lot over the father’s abusive
treatment of the children. (7 RT 1915-1916.) Milton said their mother had
a nervous breakdown, and that is when she left home. (7 RT 1917.) He
said he at one point he had a lot of anger about his parents but had since put
it behind him. (7 RT 1919-1918.)

Appellant’s younger brother Robert said as children they had a
difficult time growing up because they were bi-racial. He said everyone
was against them, Blacks, Whites, Mexicans. He too said their father
drank, gambled away their rent money and “played around with other
women” (7 RT 1877.) He said when the family broke up and he went with

their mother to California. He said he stayed with her for about six months
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then went to Denver for about a year, and then to Kansas with their father’s
relatives. He said as a juvenile he too started burglarizing home and he was
eventually sent to a juvenile facility. Later he started using drugs. Robert
said finally got his life together. He completed drug rehabilitation, entered
the job corps, got married and started his own family. (7 RT 1879-1882.)

Steven said he never really got his life together and he blamed their
father for his problems. He said he did not attend school so he did not learn
to read or write. He said their father’s girlfriends would come by, so their
father would make him leave for a week or two. He said as a kid he would
intentionally get in trouble so he could be sent to jail so he could eat and
have a place to sleep. (7 RT 1889-1892.)

Appellant’s sister Linda described their home life after their parents
separated as “pitiful.” She said after her mother left, their father began
having sex with her when she was between 12 and 14 years old at the time.
She eventually was able to leave and live with another family. (7 RT 1898-
1900, 1928.)

Psychiatrist Marshall Cherkas testified that he was ésked to evaluate
appellant and his family to determine whether there were any mitigating
circumstances that should be presented to the jury. (7 RT 193‘5-1937.)

Cherkas testified that based upon his review of appellant’s background and
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history discussed by appellant’s family members, the impact of appellant
history was that he had a predilection toward antisocial behavior and
narcissistic. However, believed appellant was a passive person who did not
talk about his feelings with others and lacked trust in others. (7 RT 1938,
1942-1943.) Cherkas stated that following the commission of the crimes in
1978, appellant’s subsequent history was not particularly violent. (7 RT
1941.)

Ruth Tiger testified that she met appellant through a prison
fellowship organization. Ms. Tiger testified that appellant had often
expressed remorse over his past behavior, had repented and had made

efforts to change his life. (7RT 1947-1949.)

Appellant did not testify at either phase of the proceedings.

* %k % k %k
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ARGUMENT

GUILT PHASE ERRORS

L.

APPELLANT WAS DENIED HIS FIFTH AND
FOURTEENTH AMENDMENT RIGHT TO DUE
PROCESS AND SIXTH AMENDMENT RIGHT TO
MEANINGFUL SELF-REPRESENTATION WHEN
THE SUPERIOR COURT DENIED HIS REQUEST FOR
THE APPOINTMENT OF CO-COUNSEL.

A. Introduction

Despite being charged with capital murder, appellant was
unequivocal in his desire to represent himself. Knowing full well the
possible consequences of such an endeavor, he had particular ideas about
how he wanted his defense conducted and therefore did everything possible
to preserve his right to represent himself at trial. Nonetheless, appellant
was aware of his limitations in terms of being able to present his defense to
the jury by himself. For that reason, he specifically requested the
appointment of co-counsel, not just advisory or standby counsel but his
repeated request for the appointment of co-counsel was denied.

As explained below, appellant contends that the trial court’s denial
of his request for the appointment of co-counsel deprived him-o—f his due
process right to a fair trial as guaranteed by the Fifth Amendment and

Fourteenth Amendments, his right to meaningful self-representation under
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the Sixth Amendment and a fair trial, and his Eighth Amendment right to a
reliable capital trial.

Although this Court has held that the appointment of second counsel
in a capital case is not an absolute right protected either by the state or
federal constitutions, (People v. Jackson (1980) 28 Cal.3d 264, 286-288;
Keenan v. Superior Court (1982) 31 Cal.3d 424, 428-430), it has also been
held that the denial of a request for second counsel in a capital case may be
an abuse of discretion where the factual record fails to justify the trial
court’s ruling. (Keenan v. Superior Court, 31 Cal.3d at p. 433-434.)
Furthermore, when the denial of a motion for second counsel results in a
situation, as was the case here, where a defendant is constructively dei)rived
- of the fundamental right of effective counsel, the federal Constitution has
been violated. (See, Maine v. Moulton (1985) 474 U.S. 159, 168-170;
United States v. Cronic (1984) 466 U.S. 648, 653; Powell v. Alabama
(1932) 287 U.S. 45, 59.)

B. Factual and Procedural Background

When appellant first returned to superior court for retrial in 1995
following the reversal of conviction by the federal court, he promptly
requested and was granted the right to represent himself at trial. When he

asked for the appointment of co-counsel, the court explained that co-
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counsel would retain complete control over the case, whereas advisory
counsel would be able to advise him outside the courtroom but could not be
“seen or heard even in the courtroom. Standby counsel was explained as
simply someone to take over should he be unable to continue to represent
himself. Appellant argued that since this was a capital case he should
allowed to have co-counsel. However, he informed the court that if his
request for co-counsel was denied, he would accept advisory counsel but for -
that reason. The court denied appellant’s request for co-counsel but
appointed advisory counsel for him. (1 RT 24-29.) Appellant represented
himself up until the proceedings were stayed while the case was in the
Ninth Circuit.

When the case returned to the superior court for trial following the
Ninth Circuit Court’s decision appellant was again granted pro per status.
At that time he specifically requested the appointment of second counsel to
assist him. The court® sought to clarify his request by asking whether he
wanted the appointment of advisory counsel and appellant explained that he

had previously been appointed advisory counsel but since this was a death

penalty case, he wanted second counsel. The district attorney stated that she

15. At that time the pretrial proceedings were before Judge
Andrews who was not the trial judge. (2 RT 348.)
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did not believe either the public defender or the alternate defender would
accept appointment as co-counsel. The court continued the matter to later
that day so that an inquiry could be made of each appointed counsel office
as to their policies regarding appointment as second counsel. (2 RT 349-
351.)

Later that day, John Schmocker appeared for possible appointment
as advisory counsel to appellant. Mr. Schmocker explained that he needed
time to confer with the local appointment panel to determine how he would
be compensated as advisory counsel. Appellant asked the court for
clarification as to the nature of Mr. Schmocker’s appointment and the court
advised him that Mr. Schmocker would be appointed as advisory counsel
which meant that he would be available to answer questions and assist
appellant with legal matters but Mr. Schmocker could not assist with the
presentation of his case at trial. (2 RT 352-354.) Appellant stated that he
wanted co-counsel who would be available to assist him in presenting some
of the arguments, filing writs and assisting with his defense. The court
explained that when a pro per defendant has an attorney involved in the
presentation of the case, the attorney has taken over and he would no longer
be representing himself. (2 RT 353-354.) The matter was coritinued to

allow appellant to determine what he wanted to do and to allow Mr.
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Schmocker time to whether he would be able to accept appointment as
advisory counsel. (2RT 354-355.)

At the next hearing, appellant stated his intention to file a formal
request for co-counsel. At that time Mr. Schmocker informed the court
that he was not prepared to accept appointment as co-counsel but would
accept appointment as advisory counsel. Mr. Schmocker explained that,
pursuant to the local appointment contract, co-counsel status was
“disapproved ”, but that the contract does provide for either standby or
advisory counsel. Schmocker stated that he had explained this to appellant,
but nevertheless appellant wanted to pursue the issue of appointment of co-
counsel. The matter was again continued. (2 RT 356-362.)

On August 6, 1997, appellant filed a formal motion for the
appointment of co-counsel. (5 CT 1253-1256.) At the hearing on the
motion, appellant explained the specific type of appointment he was
seeking. He stated that advisory counsel would just give advice and sit on
the side and standby counsel’s role would simply be to take over the case
should he be unable to continue to represent himself. Co-counsel, however,
would know his defense strategy and would not only advise him but also
help with presenting his case to the jury. Again Mr. Schmock;:r explained

for the record that he was unwilling to accept appoint on the terms detailed
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by appellant. Appellant provided the court with the name of another
attorney, Mr. Halpern, who had indicated his willingness to accept
appointment as co-counsel. The district attorney argued that appellant had
no right to the appointment of co-counsel. (2 RT 365-375.)

At the next hearing on August 20, 1997, the court informed appellant
that Mr. Halpern could not be appointed to the case because Halpern was
not on the list of attorneys qualified to “handle a case of this type.” The
court denied appellant’s request for co-counsel and appointed Mr.
Schmocker as advisory counsel to assist appellant in the preparation of his
defense. (2 RT 376.) Appellant inquired if he found counsel on the list of
attorneys, would the court appoint co-counsel. The court stated:

“If that person is on the approved list of attorneys that I can

appoint, 1’d be pleased to appoint someone who will work

with you as co-counsel. I don’t have any problem with that. 1

just don’t know of anybody at this point who is able and

willing to work as co-counsel.”

Appellant asked to see a list of qualified attorneys and the court agreed to
provide him with the list. The district attorney again voiced her objection to
the appointment of co-counsel. (2 RT 377-378.)

At the next court proceeding, Ms. Mari Morsell appeared and

explained that she was a grade 3-4 attorney on the Long Beach appointment

panel, but she was not on the death penalty panel with that court. She was
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however on the list of qualified attorneys to handle death penalty cases in
other courts within the Los Angeles County. She further stated that her
understanding was that to be second chair she did not have to be on the
death penalty panel. The court questioned Ms. Morsell whether she would
be available to start the trial within the next forty-five days. She responded
that she did not believe she could but would make the effort to do so. (2 RT
379-381.) From there the discussion focused on co-counsel’s
responsibilities. Ms. Morsell explained that her understanding was that her
role would be as a participant in the trial but only to the extent appellant
wanted her to participate. Appellant explained that he accepted that
description of her role because ultimately all decision making would be his.
He said Ms. Morsell would discuss the issues and strategy with him, assist
him in selecting a jury and possibly participate in jury selection, and
possibly examine witnesses. The prosecutor voiced her objection to that
arrangement. The district attorney argued that appellant’s request for co-
counsel had previously been denied by other judges handling the previous
pretrial proceedings, and that appellant was not entitled to co-counsel
absent unusual circumstances or that this. was a particularly difficult case,

and that neither circumstance applied here. (2 RT 382-385.)
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Ms. Morsell explained that, if appointed, she did not see her role as
merely standby counsel but as second chair, i.e., Keenan counsel. She said
in those situations, second counsel often participates in the penalty phase
only because it may be difficult for the same counsel to present both the
guilt and phase, or where one counsel is better at examining such as an
expert witness. Ms. Morsell also voiced her disagreement with the
prosecutor’s assessment of the complexity of the case by saying that
anytime the prosecution seeks the death penalty, extra care should be taken.
(2 RT 385-386.) Appellant argued that co-counsel would not only assist
him in preparing his defense, but would also question him should he decide
to testify, and if something happened where he could no longer represent
himself, co-counsel would also function as standby counsel. The court put
the matter over for a week to allow Ms. Morsell to determine whether she
would be ready to go within the next forty-five days. (2 RT 388-394.)

A week later, a hearing was held during which Ms. Morsell stated
that given the volume of materials involved in the case, she would not be
prepared for trial within the next thirty-five days. The court again deferred
making a decision on appellant’s motion, particularly since the prosecution
had stated its intention to seek a writ on the denial of its Penai Code section

170.6 motion. (2 RT 398-403.)
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At the next hearing,’? the court explained that it had spoken with the

coordinator of the capital case panel and had been informed that co-counsel
could only be appointed from the South Bay Capital Case list. The court
also explained that it had been advised by the administrators of that contract
that, if the court appointed “co-counsel” for appellant, such counsel would
not be compensated. As it was explained to the court, under the local
contract compensation for second counsel is set at 15% of the compensation
received by first counsel. Under the facts of this case, since there had been
no first counsel appointed because appellant was representing himself, there
would be no compensation for second counsel, unless counsel was
appointed as advisory or standby counsel. After more discussion about
compensation, the matter was again deferred to the next hearing. (2 RT
404-422A.)

On September 17, 1997, the court finally denied appellant’s motion
for co-counsel. The c'ourt stated that it had investigated the issue with other
attorneys and the judges who administered the appointment contract and
that the best way of assuring competent counsel was to deny the motion.

The court gave appellant the option of accepting either advisory counsel or

16.  Also present at this hearing were Ms. Morsell and a
representative from another law firm appellant had asked about being
appointed as second chair.
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standby counsel and appellant accepted the appointment of advisory
counsel. Mr. Schmocker was again éppointed as his advisory counsel. (2
RT 423-430.)

Appellant later moved for reconsideration of the denial of his
motion for co-counsel. In his moving papers appellant referred to several
authorities including Keenan v. Superior Court, supra, and Penal Code
section 987 et seq. as a basis for the appointment of co-counsel. His request
was again denied. (5 CT 1308-1315; 2 RT 450-453.)

C. Appointment Co-Counsel For Appellant Was Not

Inconsistent with His Right of Self-Representation

And Was a Reasonable Request Given the
Complexities of the Case.

In Faretta v. California (1975) 422 U.S. 806, the United States
Supreme Court held that an accused has a Sixth Amendment right to
conduct his own defense, provided only that he knowingly and intelligently
forgoes his right to counsel and that he is able and willing to abide by rules

of procedure and courtroom protocol. The Court is Faretta determined that

17. At that hearing, appellant noted that one of the problems
expressed by Ms. Morsell was that she would be unavailable to begin the
trial by October. Since the 45 days had passed with the appointment of
advisory counsel, appellant asked the court if it would reconsider his
request for co-counsel if he found an attorney willing to be co-counsel by
the next scheduled trial date of February 2, 1998. The court made no
assurances other than it would entertain the motion if he found such
counsel. (2 RT 453.)
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“[unless] the accused has acquiesced in [representation through counsel],
the defense presented is not the defense guaranteed him by the Constitution,
for, in a very real sense, it is not his defense.” (/d., at p. 821.) Faretta’s
holding was based on the longstanding recognition of a right of
self-representation in federal and most state courts, and on the language,
structure, and spirit of the Sixth Amendment. Under that Amendment, it is
the accused, not counsel, who must be “informed of the nature and cause of
the accusation,” who has the right to confront witnesses, and who must be
accorded “compulsory process for obtaining witnesses in his favor.” The
Counsel Clause itself, which permits the accused “to have the Assistance of
Counsel for his defence,” implies a right in the defendant to conduct his
own defense, with assistance at what, after all, is his, not counsel’s trial.
(McKaskle v. Wiggins (1984) 465 U.S. 168, 174 [104 S.Ct. 944, 79 1..Ed.2d
122])

Faretta also held that a trial court may, appoint “standby counsel” to
“aid the accused if and when the accused requests help, and té be available
to represent the accused in the event that termination of the defendant’s
self-representation is necessary. [citation omitted.].” (Faretta v. California,

422 U.S., at p. 835, fn. 46.)
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Although Faretta referred to the legal assistance provided to those
representing themselves at trial as “standby counsel”, many courts
including this Court have recognized that there are several forms of
appointed assistance to defendants seeking to represent themselves. In
People v. Hamilton (1989) 48 Cal.3d 1142, this Court has stated that there
have been several terms used to refer to the legal assistance provided for
under Faretta. This Court said the terms “co-counsel”, “advisory counsel”,
“standby counsel”, and “hybrid representation” all have been loosely used
to describe a multitude of situations, when in fact there are only two forms,
representation by counsel with defendant playing a limited role and
self-representation with an attorney playing a limited role. (/d., at p. 1164,
fn. 14.) This Court has also stated that a self-represented defendant who
wishes to obtain the assistance of an attorney in an advisory or other limited
capacity, but without surrendering effective control over presentation of the
defense case, may do so only with the court’s permission and upon a proper
showing. (People v. Bloom (1989) 48 Cal.3d 1194, 1219; People v.
Crandell (1988) 46 Cal.3d 833, 861.) Thus, a trial court “is not foreclosed
from permitting a greater role for counsel assisting a Faretta defendant, so
long as defendant’s right to present his case in his own way is not

compromised. For example, if the defendant so desires and assisting
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counsel agrees, the court may allow counsel’s limited participation as a trial
advocate, where this will serve the interests of justice and efficiency.” (See,
People v. Hamilton, supra, 48 Cal.3d atp. 1164, fn. 14.)

In this instance appellant specifically wanted to represent himself
with the assistance of counsel who would play a limited role as directed by
him. Based on the foregoing decisions it is clear that the trial court had
discretion to appoint co-counsel for appellant to serve the functions that he
wanted. However the lower court mistakenly believed that appointed
counsel’s assistance to a pro per capital defendant was dictated by the label
attached to such counsel and as a result the court imposed impermissible
restrictions on the duties of counsel depending upon the label applied. The
court said appellant was entitled to either advisory counsel or standby
counsel, both of which would be compensated, but that co-counsel would
not. (2 RT 424-425-428.) However, advisory counsel functions were
limited to providing advice and standby counsel would do nothing unless
appellant was unable to continue to represent himself.

~ Contrary to the trial court’s ruling, there is no legal requirement that
“advisory counsel” only assist a self-represented defendant outside the
courtroom or merely give advice to the pro per defendant witl;out any

participation at trial. In McKaskle v. Wiggins, supra, when discussing the
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reference in Faretta to appointment of standby counsel for a defendant
representing himself at trial, the Supreme Court noted that participation in
the presence of the jury by standby counsel can be problematic because
excessive involvement by counsel will destroy the appearance that the
defendant is acting pro se, and “lead to the erosion of the dignitary values
that the right to self-representation is intended to promote and may undercut
the defendant’s presentation to the jury of his own most effective defense.”
Despite this, the Court stated that it believed that a “categorical bar on
participation by standby counsel in the presence of the jury” was
unnecessary. (Id., at p. 465 U.S. at p. 182.) The Court went on to state:

“In measuring standby counsel’s involvement against the

standards we have described, it is important not to lose sight

of the defendant’s own conduct: A defendant can waive his

Faretta rights. Participation by counsel with a pro se

defendant’s express approval is, of course, constitutionally

unobjectionable. A defendant’s invitation to counsel to

participate in the trial obliterates any claim that the

participation in question deprived the defendant of control

over his own defense. Such participation also diminishes any

general claim that counsel unreasonably interfered with the

defendant’s right to appear in the status of one defending

himself.” (Ibid.)

The Supreme Court’s discussion in McKaskle indicates that the
function of counsel appointed to a self-represented defendant cannot be

based on the label attached to the appointment. Rather, the function of

counsel is dependent on the rights and desires of the defendant. If a self-
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represented defendant expressly approves of appointed counsel’s
participation at trial, there is nothing impermissible with appointing counsel
for that purpose. All that is required is that the defendant expressly agree
with the arrangement. This principle is consistent with the advice given to
defendants seeking to represent themselves at trial which is that by doing
so, they are precluded from claiming ineffective assistance of counsel on
appeal. (Faretta v. California, supra, 422 U.S. at 834, fn. 46; People v.
Hamilton, supra, 48 Cal.3d at p. 1164; People v. Mendoza (2000) 24
Cal.4th 130, 157.)

In this case appellant understood the court’s discretion in appointing
counsel to assist him. As long as his acquiesced to participation by co-
counsel during his trial who did not deprive him of control over his own
defense and did not interfere with his right to appear in the status of one
defending himself, he was willing to waive some of Faretta protections for
the orderly administration of justice. Because of the unnecessary
restrictions placed upon the duties of both advisory and standby counsel, he
specifically did not agree to accept such appointments.

Appellant specifically requested the appointment of an attorney who
would not only know his defense strategy and advise him, but‘ also help with

the presentation of his case to the jury. Appellant discussed the fact that
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there were the Colorado and Kansas convictions which he needed assistance
from counsel in preparing for the penalty phase trial. Appellant was also
concerned with how to present himself as a witness. He said that should he
testify, he wanted co-counsel to question him to avoid having to simply give
narrative testimony. Finally, as he noted, if something happened where he
could no longer represent himself, co-counsel who was intimately involved
in his defense would also serve as standby counsel. (5 CT 1253, 1256; 2
RT 366-367, 389.) Given appellant’s understanding of the stated
limitations of the various forms of hybrid counsel assisting him, he believed
that appointment of second counsel was appropriate.

The prosecutor opposed the request for co-counsel.*¥ The
prosecutor argued that the court should deny the motion for the appointment
of second counsel because, other than the fact that this was a capital trial
there was nothing particularly unusual or difficult about the case that
required co-counsel. The prosecutor claimed that this was nothing more

than a straightforward robbery-murder cases that did not require the

18.  Had the request been made by appointed counsel rather than a
pro per defendant, the prosecutor would not have been able to oppose the
request because all discussions and rulings about second counsel would
have been made in camera. (Pen. Code § 987.9, subd. (a); see Argument I,

infra.)
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appointment of second counsel. (2 RT 384-385.)2 While this might have
been a simple feloﬂy-murder case for the prosecution, it certainly was a
difficult and complex case for the defense.

This was a capital case which itself is more difficult and complex
that most trials, and for a person representing himself the task is even
greater. Death is a different kind of punishment from any other, both in
terms of severity and finality. Because life is at stake, courts must be
particularly sensitive to insure that every safeguard designed to guarantee
defendant a full defense be observed. (Gardner v. Florida (1977) 430 U.S.
349,357 [51 L.Ed.2d 393, 401-402, 97 S.Ct. 1197]; Gregg v. Georgia
(1976) 428 U.S. 153, 187 [49 L.Ed.2d 859, 882-883, 96 S.Ct. 2909].) Thus,

in striking a balance between the interests of the state and those of the

19.  The prosecutor also claimed that in its previous opinion, this
Court ruled against appellant on this issue. (2 RT 369-370.) That was not
true, since in its previous decision the issue was whether the trial court erred
in denying appellant’s request for co-counsel status when he was
represented by counsel. This Court held that appellant had no absolute right
to participate in the presentation of his case when he was represented by
counsel, and that after reviewing the record, the Court found that appellant
had failed to make the requisite “substantial showing” for co-counsel status.
(People v. Moore, supra, 47 Cal.3d at pp. 77-78.) At the second trial
appellant was representing himself and was effectively seeking the
appointment of Keenan counsel, which was never discussed in the previous
appeal.
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defendant, it is generally necessary to protect more carefully the rights of a
defendant who is charged with a capital crime. (Keenan v. Superior Court,
supra, 31 Cal.3d at pp. 430-431, internal citations omitted.) The United
States Supreme Court has repeatedly expressed the same opinion. (See
Ford v. Wainwright (1986) 477 U. S. 399 411 (plurality opinion)

(This especial concern {for reliability in capital proceedings] is a natural
consequence of the knowledge that execution is the most irremediable

and unfathomable of penalties; that death is different”); Gardner

Florida (1977) 430 U.S. 349 357 (plurality opinion); Woodson v. North
Carolina (1976) 428 U. S. 280, 305 (plurality opinion); Furman

Georgia (1972) 408 U.S. 238, 289 (Brennan, J. , concurring) (“The
unusual severity of death is manifested most clegrly in its finality and
enormity. Death, in these respects, is in a class by itself.”).)

No doubt in part because of this heightened concern for reliability, as
well as because death penalty cases are @pically more complex than
non-capital cases, ahd always involve two trials in one, guilt and penalty
phase, the American Bar Association task force assigned to study the death
penalty recommends that “two qualified trial attorneys should be assigned
to represent the defendaﬂt.” (ABA Guidelines Appointment a;ld

Performance of Counsel in Death Penalty Cases Guideline 2.1 (1990).)

48



Indeed, the right to have co-counsel in a capital case has existed
since the earliest codification of California statutes and appears to be based
upon pre-existing federal law. The federal provisions for appointment of
second counsel in capital cases have existed since 1970 and exist not just
because capital cases are necessarily more complex but because of the
irreversible nature of the penalty (United States ‘v. Shepherd (6th Cir. 1978)
576 F¥.2d 719, 729; United States v. Watson (4th Cir. 1973) 496 2d 1125,
1130 (Mﬁnay, J. dissenting).)

Furthermore, the legislative intent evinced in section 987.9 - that a
court be guided by the defendant’s need for a complete and full defense
requires that the trial court apply a higher standard than bare adequacy to a
defendant’ s request for additional counsel. If it appears that a second
attorney may lend important assistance in preparing for trial or presenting
the case, the court should rule favorably on the request. Indeed, in general,
under a showing of genuine need, . . . a presumption arises that a second
attorney is required. (Keenan v. Superior Court, supra, 31 Cal.3d at p.434.)
The fact that appellant was representing himself made preparation and
presentation of the case for the defense even more difficult and the
appointment of second counsel even more vital to ensuring his ability to

have a fair trial.
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As appellant explained to the court, he was not defending himself
against one charge of robbery-murder but three: two California murders
with special circumstance allegations, and the Kansas murder case which
was used against him at the penalty trial. Furthermore, this was the second
trial of these same charges and all of the crimes were twenty years old,
which necessarily created the additional problems of faded memories, lost
witnesses, and prior recorded testimony. Furthermore, all of the crimes
which involved consideration of vicarious liability issues which itself is
complex. Added to these issues were the numerous new uncharged acts
purported to have been committed by appellant while in prison and in
county jail that was used as aggravating evidence at the penalty phase
portion of the trial. This was a difficult case for any attorney and even more
so for a pro per defendant.

The trial court denied appellant’s request for co-counsel stating that
because of the restrictions in the local appointed counsel contract regarding
payment of counsel, and because it believed that the only way to ensure
competent representation was to not appoint co-counsel for appellant. (2
RT 424.) Instead it appointed Mr. Smocker as advisory counsel and limited
him providing advice only but not participating in the trial. (2‘ RT 423-430.)

Appellant fails to see how appointing counsel with limited responsibilities
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was better at ensuring competent representation than appointing counsel
that would fully assist him with his right of self-representation.

Appellant provided specific reasons justifying the appointment of co-
counsel and he was willing to relinquish some of his Faretta rights as long
as he maintained control over the defense to be presented in order to obtain
the legal assistance he needed. The trial court should have ruled upon his
request based on his needs and not because of unnecessary labels attached
to the second counsel appointment.

If this Court determines that the reasons offered by appellant were
insufficient to establish a need for co-counsel, then appellant contends that
the case should be remanded for him to make a record of sufficient showing
of need because he was never given a full and fair opportunity to express
his reasons to the court. Due process guarantees the accused the right to
access to the courts and the right to a meaningful opportunity to be heard.
(See e.g., In re William F. (1974) 11 Cal.3d 249, 255 [due process requires
fundamental fairness in the fact finding process]; Payne v. Superior Court
(1976) 17 Cal.3d 908, 914; see also People v. Braxton (2002) 103
Cal.App.4th 471 [“justice” requires remand where defendant was

improperly denied an opportunity to make motion for new trial].)
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Had his motion been properly treated as a request for ancillary funds under
Penal Code section 987.9, rather than as ordinary pretrial motion, appellant
would have been able to fully explain his need for second counsel without
having to fully disclose his reasons and defense to the prosecutor.

D. The Trial Court Erred In Denying Appellant’s

Motion Because of the Payment Restrictions in the
Local Sole Appointed Counsel by Contract.

The real impediment to the appointment of second counsel for
appellant was the local appointed counsel contract. The court told appellant
if he found someone from the approved list of attorneys who was willing to
accept the case as co-counsel, it would do so. (2 RT 377.) Advisory
counsel, Mr. Schomoker, repeatedly told the court that he was not willing to
accept appointment as co-counsel. Appellant was able to discuss the matter
with several attorneys, one of which was Ms. Morcell who appeared
qualified to act as second chair for appellant. Nevertheless, one of the
reasons given by the court for denying appellant’s motion was the local
contract regarding appointing second counsel for a pro per defendant. (2
RT 423-424.) Appellant contends that reliance upon the local appointment
contract to deny his request was improper and deprived him of due process,
effective assistance of counsel, as well as a violation of the eqilal

protection.
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Although co-counsel appointments for pro per defendants were not
specifically prohibited under that contract, such appointments were
discouraged not only by the terms of the contract itself but by the
administrators of the contract as well. (2 RT 357.) There were two
restrictions in the contract that were mentioned here. The first was the
requirement that any appointment had to be made from their capital case
list. (2 RT 376, 404.) Second, there were no provisions in the local
contract for compensation for second counsel where a defendant was
representing himself. Thus, as explained by the court, even if there was an
attorney from the capital list who would accept appointment as co-counsel
for a self-represented defendant, he or she would not be compensated. The
reasoning given for not compensating co-counsel for a pro per defendant
was based on the how the contract was structured. Under the contract, once
counsel has been appointed for a capital defendant, co—coﬁnsel could be
appointed and would receive 15% of the amount paid for first counsel.
Since no counsel is appointed to a pro per defendant, there was no provision
for compensation for a second counsel if that person was designated as co-
counsel. However, if that attorney was designated as “advisory” or
“standby” counsel, provided for compensation and apparently payment was

for reasonable services rendered. This was apparently the case regardless of
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any showing of need by a pro per defendant. Since it was highly unlikely
that any attorney, even one on the local capital case list would accept
appointment to a capital trial as co-counsel without some assurance about
compensation, the trial court was precluded from appointing co-counsel.
At one point appellant found an attorney who was both competent to
assist him and willing to be appointed as co-counsel, Ms. Morsell, but the
question was raised as to whether the court could appoint her since she was
not on the local capital list. She was however qualified to accept capital
appointments in other areas of the county, and was on the local appointed
counsel list as a level 3/4. However, since appellant would remain the
attorney of record, Ms. Morcell was certainly qualified to accept
appointment to this case as second chair. (2 RT 379-380, 385-386.)
However Ms. Morcell’ qualifications were the impediment to her
being appointed as appellant’s co-counsel. The reason was the fact that she
could not be compensated if she was appointed as appellant’s co-counsel.
She would be compensated as “advisory” or standby” counsel, but those
appointments required her to provided very limited assistance to appellant.
Once again the unnecessary labels attached to assisting counsel for a pro

per defendant and restrictions placed on the duties of counsel based on
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those labels interfered with appellant’s right to receive the necessary
services to defend himself.

As appellant has discussed above, a trial court has the discretion to
appoint counsel for a pro per defendant based upon the needs of the
defendant and not the label attached to the appointment. The exercise of
judicial discretion means the exercise of discriminatory judgment within the
bounds of reason; it implies the absence of arbitrary determination or
capricious disposition. (People v. Giminez (1975) 14 Cal.3d 68, 72.)
Judicial discretion is defined as “the sound judgment of the court, to be
exercised according to the rules of law.” (Lent v. Tilson (1887) 2 Cal. 404,
422.) To exercise discretion, the trial court must know and consider all
material facts and all legal principles essential to an informed, intelligent
and just decision. (In re Cortez (1971) 6 Cal.3d 78, 85; see also Bailey v.
Taaffe (1866) 29 Cal. 422, 424 [judicial discretion must be guided and
controlled in its exercise by fixed legal principles; it is not a mental
discretion, but a legal discretion].)

Here the decision to deny appellant’s request for the appointment of
co-counsel was not based on sound judicial discretion. Rather the denial of
the motion was based on the arbitrary provisions of the local a;ppointrnent

contract that limited payment to counsel for a self-represented defendant
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based on the labels attached. This was not an informed decision based upon
the needs of appellant. Appellant found an attorney willing to accept
appointment as co-counsel and assist him with presenting his defense as he
wanted. The court should have considered appointing co-counsel for
appellant regardless of the restrictions in the local appointment contract.
Denying appellant’s motion because of the restrictions in the local contract
or by the required labels that had to attach to that appointment was arbitrary.
The court erred by denying appellant’s motion based on the restrictions in
the local appointment contract rather than appellant’s genuine showing of
need and the factors relating to the case.

E. The Denial of Appellant’s Request for Co-Counsel

Was Prejudicial and Deprived Appellant of His

Constitutional Right to Self-Representation, And
Due Process Right To A Fair Trial.

When appellant decided to represent himself he knew that he would
not be entitled to any special treatment but he did not expect to being
treated any less than any other defendant simply because he chose to
exercise his constitutional right to present his own defense. Appellant’s
request was simple but consistent. He wanted to control his defense by
representing himself with the assistance of counsel who would \;vork with
him in presenting his defense. The court told appellant that he would have

to find an attorney willing to work as co-counsel. Appellant found several
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attorneys willing to accept the role as co-counsel but then was denied such
assistance. He was not denied because of a lack of showing of need, but
because of the mistaken belief that the duties of an attorney assisting a pro
per defendant were to be limited by the court and not appellant and because
of the restrictions in the local appointment contract. As a result, appellant
never received the assistance he needed to prepare his defense. Had the
court’s decision been guided by appellant’s needs rather than arbitrary
factors, there is no doubt the situation that eventually occurred at trial with
the constant disagreements with advisory counsel leading to the rotating
attorneys would have been avoided.

From the beginning Mr. Schmoker was unwilling to work with
appellant as co-counsel. (2 RT 357, 366, 371.) After being appointed as -
advisory counsel, he and appellant continued to disagree about the defense
that would be presented. (3 RT 783.) Their disagreement continued even
after appellant relinquished his pro per status as evidence by the several
Marsden hearings held during which appellant objected to Mr. Schmoker’s
representation. (3 RT 829-835, 5 RT 1321-1322, 6 RT 1473-1495))
Eventually appellant again chose to represent himself, but he did so only as
a last resort because he believed he was not being properly rel;resented by

counsel. As the trial court noted the switch in attorneys near the end if trial
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would have a devastating impact on the jury. (6 RT 1456.) All of this
contentiousness between appellant and his counsel most certainly could
have been avoided had th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>