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1. INTRODUCTION

The factual record developed at the reference hearing in this case
confirmed the worst: During the guilt phase of a capital trial, one of the
prosecutors sent money and a message to vote “guilty” to a juror in that
case—a juror whom the prosecutor knew to be particularly vulnerable to
his improper influence due to her alcoholism, her own brushes with the law,
and the fact that her son was a probationer in the county’s justice system.

More specifically, the record shows that, one night during the winter
of 1985-86, during the guilt phase of petitioner’s trial, prosecutor Ron Bass
patronized the Waterfront Café in Eureka, accompanied by Geri Johnson
(the wife of Worth Dikeman, Bass’s co-prosecutor in the case). Bob
McConkey was tending bar that night, and juror Zetta Southworth was
working as a cook in the kitchen.

It is undisputed that—after a face-to-face encounter with Southworth
in which Bass made a great show of his unwillingness to interact with her
directly—Bass asked McConkey to give Southworth money as a “tip,”
along with a message that the money was “for a guilty verdict.”

The next day, Johnson told her husband, co-prosecutor Worth
Dikeman, about the incident. Although Bass, Johnson, and Dikeman all
were attorneys, none of them ever disclosed the incident to the trial court or
to the defense. Consequently, the defense did not learn about the incident
until ten years later, in 1995-96, when McConkey related the story in a
serious and consistent manner to two attorneys—Gena Rae Eichenberg and

Sandra Michaels—who testified at the reference hearing to McConkey’s
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1995-96 descriptions of the event. By 1995, when McConkey first
divulged the facts, Zetta Southworth had been dead several years and
couldn’t be interviewed about what happened that night.

Although the referee court confirmed many of these facts in its
findings, it essentially dismissed the entire incident as a “joke” that no
living witness had taken seriously. But there is no “joke” exception to the
strict constitutional prohibition against jury tampering. Under Remmer v.
United States (1954) 347 U.S. 227 [74 S.Ct. 450, 98 L.Ed. 654], and similar
precedents from this Court, a presumption of prejudice arises when a
criminal defendant (or habeas pétitioner) establishes that an improper
contact with a juror occurred, concerning a matter pending before the jury.
The State then assumes the heavy burden of proving that the improper
contact did not prejudice even one juror in a manner detrimental to the
defendant. |

This constitutionally mandated burden-shifting framework makes no
exception for “jokes.” Indeed, the improper juror contact in Remmer itself
was made “in jest,” but the presumption of prejudice arose anyway.
(Remmer, supra, 347 U.S. at pp. 228-230.) Thus, the only way in which
Bass’s supposedly “joking” tone properly could have affected the analysis
here was in a rebuttal phase, where the State might have tried to prove that
Juror Southworth regarded Bass’s statement as a mere joke and therefore
was not prejudiced by it. But the State couldn’t possibly meet its heavy
rebuttal burden under Remmer—in part, at least, because its own years-long
cover-up of the incident had deprived both the State and petitioner of the

ability to question Southworth about her reaction to Bass’s conduct.
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Even without direct input from Southworth, however, the evidence
developed below, “covering the total picture, reveals such a state of facts
that [no one] could say that [Zetta Southworth] was not affected in [her]
freedom of action as a juror.” (Remmer v. United States (1956) 350 U.S.
377,381 [76 S.Ct. 425, 427; 100 L.Ed. 435] [“Remmer II’].) Among the
“the other facts and circumstances in the case that may have influenced and
disturbed [Southworth] in the untrammeled exercise of [her] judgment” (/d.
at p. 382.) was the fact that she was a known alcoholic who repeatedly
came to the trial court’s attention because of her behavior outside the
courtroom—including two DUI arrests that occurred during the Price trial
itself. Indeed, Southworth stayed out of jail and on the Price jury only
because the State intervened to put off her probation-revocation hearing
until Price’s trial ended.

And Southworth remained under the State’s thumb throughout the
trial, not only because of her DUI arrests, but also because she knew that
she could be prosecuted for having lied during voir dire about her own
criminal record and that of her son. She also would have been keenly
aware that her son—a parolee in the same county—depended on the district
attorney’s good will to maintain his freedom. All these factors combined to
make Southworth uniquely vulnerable to Bass’s improper influence—and
the same factors likewise made it impossible for the State to carry its heavy
burden of rebutting the Remmer presumption of prejudice.

Thus, the referee court erred in accepting the State’s argument that it
could brush aside Bass’s jury-tampering as a joke. Accepting that fallacy

led to several incorrect factual findings, the most serious of which was the
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finding in response to Reference Question 10(a) that there was “no
evidence” that McConkey told Southworth about Bass’s message that the
money was for a guilty verdict. That finding was both logically flawed and
factually insupportable.

The referee’s finding on Question 10(a) waé illogical because the
referee simply inferred without any basis that McConkey wouldn’t have
bothered to repeat a mere “joke” to Southworth (even though the referee
also found that McConkey had repeated his account of Bass’s conduct to
three other people because he thought it was a “good lawyer story”).! This
inference was profoundly counterintuitive. What are jokes for, if not to be
retold? And this “joke” came with its own set of instructions, from a
respected authority figure, that it be retold to a particular person—a juror in
a capital case that the “jokester” was prosecuting. There is simply no
logical basis for inferring—against all the evidence—that this ““joke” did
not find its intended target.

The referee’s “no evidence” finding on Question 10(a) also was dead
wrong, factually. Al of the evidence relating to that Question
demonstrated without contradiction that McConkey gave Southworth
Bass’s money and Bass’s message to vote for guilt. McConkey himself
said so in consistent, repeated admissions to attorneys Eichenberg and
Michaels in 1995-96. Those admissions were in no way contradicted by

McConkey’s testimony at the reference hearing, 13 years after he made

!'See Clerk’s Transcript (“CT”’) 1082-1084, CT1087 (Report of
Proceedings: Finding of Facts Pursuant to Appointment as Referee filed
Aug. 21, 2009 [hereinafter “Report™] at pp. 3-5, 8, attached hereto as
Exhibit A).
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those admissions to Eichenberg and Michaels, that he no longer could recall
telling Southworth about Bass’s message. One can forget a lot in 13 years.
Significantly, the referee made no finding that Eichenberg’s and Michaels’
testimony about McConkey’s admissions lacked credibility. Instead, the
referee simply ignored those admissions and then pronounced that “no
evidence” existed for the admitted facts.

Petitioner therefore challenges the referee’s illogical and factually
unsupported finding on Question 10(a), as well as several other findings
that lack any basis in the law or the factual record. This Court owes no
deference to the challenged findings, as none of them were based on
credibility determinations that turned on the referee’s firsthand observation
of witness demeanor.

In sum, the record developed below demonstrates that a juror in a
California capital trial was “subjected to extraneous influences to which no
juror should be subjected, for it is the law’s objective to guard jealously the
sanctity of the jury’s right to operate as freely as possible from outside
unauthorized intrusions purposefully made.” (Remmer II, supra, 350 U.S.
at p. 382.) It would be deeply wrong, violate the federal and state
Constitutions, and reflect terribly on California’s justice system to excuse
this disgraceful infringement on the jury’s independence as a mere “joke.”
The obligation to prosecute a capital case fairly and honorably and in
accordance with the highest ethical standards is not a joking matter. A
lawyer’s ethical obligation to report juror contacts during a capital case is
not a joking matter. And, unquestionably, a prosecutor’s sending a juror

money “for a guilty verdict” in a capital case cannot be dismissed as
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harmless fun—even if it was done in a “joking tone” so that the prosecutor
later could claim that he didn’t mean it.

Accordingly, this Court should reject the challenged findings of the
referee court and grant the other remedies requested at Part V, below.

II. THE LEGAL FRAMEWORK FOR EVALUATING PETITIONER’S
REMMER JURY-TAMPERING CLAIM

A. Petitioner’s jury-tampering claim must be evaluated according
to Remmer’s unique burden-shifting framework.

Petitioner’s habeas petition cites Remmer v. United States, supra,
347 U.S. 227, and characterizes the juror-tampering issue as a Remmer
claim.> Accordingly, petitioner’s claim must be evaluated according to the
unique burden-shifting framework mandated by Remmer—a framework
made all the more necessary in this capital case because, under Eighth
Amendment principles, “[w]hen a defendaﬁt’s life is at stake,” courts must
be “particularly sensitive to insure that every safeguard is observed.” |
(Gregg v. Georgia (1976) 428 U.S. 153, 187 [96 S.Ct. 2909, 2933-2932; 49
L.Ed.2d 859].)

1. Under Remmer, prejudice is presumed when there has
been any private communication, contact, or tampering—
directly or indirectly—with a juror during a criminal trial
about the matter pending before the jury.

In Remmer, the United States Supreme Court held that, “[i]n a

criminal case, any private communication, contact, or tampering directly or

indirectly, with a juror during a trial about the matter pending before the

2 See Petition for Writ of Habeas Corpus, filed Apr. 21, 1998, at pp. 147-
148, 161, 216.
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jury is, for obvious reasons, deemed presumptively prejudicial.” (Remmer,
U.S. 347 at p. 229, emphasis added.)

Because the Remmer presumption is triggered by “any” improper
juror contact,’ it extends to all instances and variants of jury-tampering.
(See generally United States v. Rutherford (9th Cir. 2004) 371 F.3d 634,
640-44.) For purposes of applying the Remmer presumption, “jury
tampering is ‘normally understood’ as ‘an effort to influence the jury’s
verdict by threatening or offering inducements to one or more of the
jurors.”” (Rutherford, 371 F.3d at p. 642, fn.6, emphasis added, citation
omitted.) Drinks and money are obvious “inducements.” But the concept
of “jury tampering” extends further still, encompassing any direct or
indirect conduct that ““interfered with the jury’s deliberations by distracting
one or more of the jurors, or by introducing some other extraneous factor
into the deliberative process.’” (Id. at p. 642, citation omitted.)

Like federal courts, this Court applies a presumption of prejudice in
jury-tampering cases. As this Court wrote in In re Hamilton (1999) 20
Cal.4th 273 [84 Cal.Rptr.2d 403], “[m]isconduct by a juror, or a nonjuror’s
tampering contact or communication with a sitting juror, usually raises a
rebuttable ‘presumption’ of prejudice. . . . This presumption aids parties
who are barred by statute from establishing the actual prejudicial effect of

the incident under scrutiny['] . . . and accommodates the fact that the

3 Remmer, 347 U.S. at p. 229.

* The Hamilton court was referring to the fact that Evidence Code

section 1150, subdivision (a), bars admission of evidence to show the effect
of an allegedly prejudicial statement or conduct upon a juror’s vote or
thinking.
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external circumstances of the incident are often themselves reliable
indicators of underlying bias . ...” (/d. at p. 295, emphasis added.)

This presumption of prejudice is “even stronger in the context of a
capital case” (In re Stankewitz (1985) 40 Cal.3d 391, 402 [220 Cal.Rptr.
382]); for, as previously mentioned, “[w]hen a defendant’s life is at stake,
the [Supreme] Court has been particularly sensitive to insure that every
safeguard is observed.” (Gregg, supra, 428 U.S. at p. 187.)

2. Once the Remmer presumption arises, reversal is required
unless the State carries its heavy burden of proving that
there is no substantial likelihood that the improper contact
biased even one juror against the defendant.

Once the petitioner proves that an improper “private communication,
contact, or tampering” occurred, “the burden rests heavily” upon the State
to establish that the contact was “harmless to the defendant.” (Remmer,
347 U.S. at p. 229.) This Court has referred to the State’s rebuttal burden
as a “heavy” one. (Stankewitz, supra, 40 Cal.3d at p. 402.)

But the State’s rebuttal burden under Remmer involves much more
than a run-of-the-mill “harmless error” analysis. The State cannot carry its
heavy rebuttal burden by attempting to show that the improper juror contact
couldn’t have affected the ultimate verdict. Rather, it must show that there
is no reasonable likelihood that the contact biased even one juror against
the defendant.

Thus, this Court has observed that the “prejudice” analysis in a jury-
tampering case is “different from, and indeed less tolerant than, ‘harmless-

error analysis’ for ordinary error at trial” because “[a]ny deficiency that

undermines the integrity of a trial . . . introduces the taint of fundamental
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unfairness and calls for reversal without consideration of actual
prejudice.” (In re Marshall (1999) 50 Cal.3d 907, 951, [269 Cal.Rptr. 269]
emphasis added.) Thus, “[w]hen the misconduct in question supports a
finding that there is a substantial likelihood that at least one juror was
impermissibly influenced to the defendant’s detriment, we are compelled to
conclude that the integrity of the trial was undermined: under such
circumstances, we cannot conclude that the jury was impartial.” (/bid.,
emphasis added.)

Accordingly, the State may rebut the Remmer presumption of
prejudice only “if the entire record in the particular case, including the
nature of the misconduct or other everit, and the surrounding circumstances,
indicates there is no reasonable probability of prejudice, i.e., no substantial
likelihood that one or more jurors were éctually biased against the
defendant.” (Hamilton, supra, 20 Cal.4th at p. 296, emphases in original.)
The 1ssue is “the impact [of the improper contact] upon the [individual]
juror, and whether or not it was prejudicial.” (Remmer, 347 U.S. at pp.
229-230.)

Accordingly, in a Remmer hearing, “the entire picture should be
explored” and “no unduly narrow limits” imposed on the trial court’s
inquiry concerning the improper juror contact. (Remmer II,350 U.S. at p.
379; see also Rutherford, 371 F.3d at p. 644.)

3. There is no “joke exception” to the Remmer burden-
shifting framework.

Because there is no “joke” exception to the Remmer burden-shifting

framework, no weight should be given to the referee court’s findings that
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the incident at the Waterfront Café was, in essence, a joke. The State
therefore bore the heavy burden—which it did not meet—of proving that
Bass’s conduct did nrot prejudice juror Zetta Southworth to petitioner’s
detriment.

Remmer itself—the leading case—condemns the notion of a “joke
exception.” In Remmer, the defendant was convicted of tax evasion. After
the trial, the defendant and his lawyers found out that someone had
approached one juror during the trial and had told him that he might profit
from returning a guilty verdict. The judge and prosecutor had been
informed, but not the defense. After concluding that the offer of a bribe
had been made “in jest,” the judge had allowed the juror to remain on the
jury and to serve as the foreman. But the Supreme Court held that the
defendant had a right to a hearing to determine whether the contact was
prejudicial, based on the impact on the juror rather than the intent of the
person making the offer. (Remmer, 347 U.S. at pp. 228-230, emphasis
added.) And, as previously explained, the Supreme Court assigned the
State—not the defense—the heavy burden of proving that the contact did
not prejudice the affected juror against the defendant.

It could hardly be otherwise. Imagine what the law would look like
if a “joke” exception existed. Anvattomey could approach a juror and say,
“Vote our way, because we know where you live. Just kidding!” Under a
“joke” exception, the State would be relieved of its Remmer burden of
proving that the “joke” had no prejudicial effect on the juror. That cannot

be the law.

10
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Accordingly, it was utterly irrelevant, as a matter of law, (1) whether
Bass spoke in a joking tone when he told McConkey to tell Southworth that
the money was “for a guilty verdict”; (2) whether Bass intended to be taken
seriously when he said that; or (3) whether McConkey believed that Bass
really wanted him to tell Southworth what Bass had said.

Rather, what matters here is (1) whether McConkey conveyed
Bass’s money and message to Southworth (in which case the Remmer
presumption of prejudice surely arises),” and (2) whether Bass’s message
had any prejudicial effect on Southworth (a fact that the State bore the
heavy burden of disproving under the Remmer burden-shifting framework).
B. This Court owes no deference to the referee court’s findings,

except to the extent that they are founded on credibility

determinations or are supported by ample, credible evidence.

“The central reason for referring a habeas corpus claim for an
evidentiary hearing is to obtain credibility determinations.” (In re Lawley,
(2008) 42 Cal.4th 1231, 1241 [74 Cal.Rptr.3d 92].) Accordingly, this
Court grants “special deference” to the superior court’é “resolution of
testimonial conflicts and assessment of witnesses’ credibility,” as these are
based on a first-hand evaluation of “the witnesses’ demeanor and manner of
testifying.” (Ibid.)

In general, however, the referee’s findings are “not binding” on this
Court, which may “disregard them” if they are “not supported by ample,
credible evidence.” (In re Johnson (1998) 18 Cal.4th 447, 461 [75

Cal.Rptr.2d 878].) Credibility determinations aside, therefore, this Court

> The answer to that first question is “yes.” The referee court’s contrary
finding lacks any record support. (See Part IV.D., below.)

11
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gives “no deference to the referee’s findings” and “independently review[s]
prior testimony . . . as well as all mixed questions of fact and law.” (In re
Hardy (2007) 41 Cal.4th 977, 993 [63 Cal.Rptr.3d 845].) Thus,
“[u]ltimately, the referee’s findings are not binding on” this Court; and “it
is for this [C]ourt to make the findings on which the resolution of
[petitioner’s] habeas corpus claim will turn.” (Ibid.)

In this case, therefore, the Court’s review will be almost entirely
non-deferential, because the referee court made almost no credibility
findings; and, to the extent that its factual findings diverged from those set
forth in Part III below, they were not supported by “ample, credible
evidence.” (Johnson, supra, 18 Cal.4th at p. 461.) Rather, this Court must
review the referee court’s findings independently to determine whether they
are supported by ample, credible evidence.

III. THE EVIDENTIARY RECORD ON PETITIONER’S REMMER CLAIM

The evidentiary record developed in the reference hearing confirmed
that the prosecutor in this case engaged in a “private communication,
contact, or tampering directly or indirectly, with a juror during a trial about
the matter pending before the jury”—conduct that is, “for obvious reasons,
deemed presumptively prejudicial” under Remmer and its state-law
counterparts. (Remmer, 347 U.S. at p. 229; see also Hamilton, supra, 20
Cal.4th at pp. 295-296; Marshall, supra, 50 Cal.3d at pp. 950-951;
Stankewitz, supra, 40 Cal.3d at p. 402.)

The record also showed that the State did not, and could not, carry

the burden which “rests heavily” upon it to rebut the Remmer presumption

12
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of prejudice by establishing that the improper juror contact was “harmless

to the defendant.” (Remmer, 347 U.S. at p. 229.)

Because the referee court avoided making credibility determinations
almost entirely,’ this Court is free to review the record independently. (See
Part I1.B., above.) So viewed, these were the key facts.

A. Petitioner proved that prosecutor Ron Bass engaged in a
presumptively prejudicial attempt to influence juror Zetta
Southworth by sending her drinks and money “for a guilty
verdict.”

The hearing evidence demonstrates that an improper juror contact
occurred one evening in the winter of 1985-86, when Deputy Attorney
General Ron Bass and his colleague Worth Dikeman were trying the guilt
phase of the capital case against petitioner Curtis Price.’

That evening, Bass patronized the Waterfront Café in Eureka with
Dikeman’s wife, attorney Geri Ann Johnson. Price juror Zetta Southworth
was working in the kitchen. Robert McConkey was tending bar.®

McConkey asked Bass and Johnson whether they wanted to order
food. When they said that they did, a woman came out with menus. Bass

later identified the woman as Zetta Southworth, a juror in the Price case.

When Bass saw Southworth, he jumped up from his barstool, held up his

% See Part IV.A., below (discussing referee’s determination that new, in-
court McConkey testimony was “more accurate” than older, out-of-court
McConkey admissions) and Part IV.D.1., below (discussing referee’s
implicit finding that Bass was not credible).

7 Reporter’s Transcript (“RT”) 288-293, RT303, RT205-206, RT210-21 1,
CT404-405.

8 CT1002 (Respondent’s Post Hearing Brief); see also RT205-206; RT210-
211; RT221-222; RT288-293; RT377-378; RT381-382.
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hands as if he were being arrested,9 went behind Johnson, and said
something like, “I can’t talk to you. I’ve got to maintain propriety.”'’
Southworth gave them menus and recommended that they order crab
fritters. Then she returned tb the kitchen.!! Johnson said that she did not
see Southworth again that evening,”‘ but admitted that, from the kitchen,
Southworth could have viewed the area of the bar where Johnson and Bass
were sitting. "

Over the next 90 minutes, Bass and Johnson had drinks and
appetizers.'* There was evidence, albeit disputed, that Bass had McConkey
take at least two drinks back to Southworth" even though Bass knew that
she was both a juror in the Price case and a severe alcoholic.'®

What is not disputed is that, before Bass and Johnson left the

Waterfront Café that night, Bass gave McConkey $10 or $20 and told him

to “split this [money] with Zetta” and tell her that it was “for a guilty

? At the hearing, Johnson said that he held up his hand “like this,” RT292,
but her declaration clarifies that he held up his hands “as if he were being
arrested.” CT404-405.

10 RT292.
"' RT292-293.
12 RT290-293; CT404-405.

13 RT290; see also RT220 (McConkey); Petitioner Price’s Exhibit LL used
at the Evidentiary Hearing held April 6-April 10 and transmitted to this
Court by the Humboldt County Superior Court (such exhibits are
hereinafter referred to as “Evidentiary Hearing Exhibit” ).

4 RT221-223; RT294.
15 See evidence summarized in Part IV.A., below.

16 Seeevidence summarized in Part I1.B.2.a., below.
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verdict.”!’

McConkey delivered Bass’s money and message to
Southworth.'®

The next day, Johnson told her husband, Worth Dikeman, about the
incident, including the facts that Bass had asked McConkey to give
Southworth money and a message to vote for guilt."” Each of the three
lawyers involved in the incident—Bass, Dikeman, and Johnson—had an
ethical duty under then-existing Rule of Professional Conduct 7-106 (now
Rule 5-320(G)) to report the improper juror contact to the Court.”’ Yet
none of them ever notified the trial court or defense counsel about it.

Although this version of the story is bad enough, there is additional
evidence—furnished in court by Southworth herself at the time of the Price
trial—indicating that Southworth’s contact at the Waterfront Café with
Johnson (and thus with Bass) may have been far more extensive than
suggested above.

On April 2, 1986, during the Price trial, Judge Buffington questioned
Southworth outside the jury’s presence about the fact that she had been
observed earlier that day leaving the courtroom and then embracing and
talking to “a red-headed lady”—Geri J ohnson—who was standing
outside.”! This questioning occurred in the presence of prosecutors Ron

Bass and Worth Dikeman and Price’s defense counsel, Bernard DePaoli.

" RT226-227; RT303.

'8 See evidence summarized in Part IV.D.1., below.
- PRT307.

20 See Part IV.D.2., below.

21 CT477.
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In response to Judge Buffington’s questions, Southworth did not
deny having hugged and talked to Johnson. Indeed, Southworth initially
called Johnson “a friend of mine,” but then backpedaled, stating that
Johnson was “not really a good friend or anything,” just “an acquaintance”
who had visited Southworth’s workplace “one evening.”** On that
occasion, Southworth said, “we just got acquainted and talked and that’s
it.”? Upon further questioning, Southworth initially denied knowing who
Johnson’s husband was, but then reluctantly admitted knowing that he was
prosecutor Worth Dikeman.>* Southworth also stated that she had seen
Johnson only twice—"that one time” at her workplace, and again when
leaving the courtroom at noon that day.”

Ron Bass—who had witnessed and participated in the workplace
contact that Judge Buffington was asking Southworth to describe—stood
mute throughout this colloquy (as did Dikeman). Neither prosecutor said a
word to contradict, correct, or modify Southworth’s account of what had
transpired at the Waterfront Cafe. Near the end of the questioning,
however, Bass piped up to ask Southworth whether her contact with
Johnson would have any effect on her ability to remain fair and impartial as
a juror. Southworth answered that it wouldn’t. No mention was made by
anyone of the fact that Bass had been there with Southworth at the

Waterfront Café; that Bass had sent Southworth drinks; or that Bass had

22 CT477.
2 CT477.
24 CT477-478.
2 CT478-479.
26 CT479.
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sent Southworth money along with a message that the money was “for a

guilty verdict.”

Southworth’s statements to Judge Buffington in 1986 show that, on
that night at the Waterfront Café, Southworth had enough direct contact
with Johnson to converse and become acquainted;”’ to learn that Johnson’s
husband was Worth Dikeman; and to form enough of a bond that the two
women would embrace and talk outside the Price courtroom the next (and
only other) time they met. And while this rather warm acquaintance was
being formed, Ron Bass was right there by Johnson’s side.

Thus—whether or not one grants any weight to Southworth’s 1986
statements—petitioner carried his burden at the reference hearing of
proving an improper contact between prosecutor and juror that raises the
Remmer presumption of prejudice.

B. The State failed to carry its heavy burden of rebutting the
Remmer presumption of prejudice by demonstrating that there
was no substantial likelihood that Bass’s misconduct biased
juror Southworth against the petitioner.

The hearing evidence also shows that the State did not, and could
not, carry its heavy burden of rebutting the Remmer presumption of
prejudice. Indeed, the State went so far as to argue below—
unsuccessfully—that “logic, reason, experience, and common sense” all

dictated that petitioner “not be allowed to produce evidence related to Mrs.

Southworth’s state of mind.”*® It’s no surprise, therefore, that the State

*7 Twenty-three years later, Johnson testified at the reference hearing that
she may have greeted but did not converse with Southworth at the
Waterfront Café. RT310.

28 CT646 (State’s Supplemental Motion in Limine, filed March 20, 2009, at
p-4).
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made no serious attempt to adduce such evidence itself.

1. The State’s years-long, unethical cover-up of the
Waterfront Café incident deprived it of any direct
evidence from Southworth about the prejudicial effect of
Bass’s conduct.

To the extent that the State even tried to shoulder its Rermmer
rebuttal burden, it appears to have relied on the theory that Bass’s “for a
guilty vote” statement was just a little joke that none of the living
witnesses—meaning Bass, Johnson, and McConkey—took seriously. The
problem with that theory, as explained above in Part I1.A.3., is that there is
no “joke” exception to the Remmer burden-shifting framework. Therefore,
the relevant legal issue is not whether Bass, Johnson, and McConkey
viewed Bass’s statement as a “joke,” but rather, whether the statement—
joke or not—had any prejudicial effect on juror Southworth. And the State
could not, and did not, proffer any evidence that Southworth remained
unaffected by the incident.

The State’s burden of disproving prejudice was made difficult—we
think impossible—by the fact that Zetta Southworth died in 1989 and never
was interviewed about the incident. It is no doubt for this reason that the
State now tries to shift the focus to whether the non-jurors thought it was a
joke. But—as discussed in Part IV.D.2., below—the State has no one but
itself to blame for the absence of the evidence it would need to disprove
juror prejudice. For it was the State’s illegal cover-up of the incident—in
direct violation of ethical rules compelling disclosure—that ensured that no

one ever questioned Southworth on this subject before she died. (See Part

IV.D.2., below.)
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2. The hearing evidence showed that Southworth was
especially vulnerable to improper prosecutorial influence.

Even if the State had tried to carry its burden of disproving
prejudice, it would have failed, because petitioner submitted extensive
evidence that—for a variety of reasons—Southworth was uniquely
vulnerable to improper prosecutorial influence. Indeed, the evidence
suggested that Bass knowingly exploited Southworth’s vulnerabilities.
That evidence—summarized below—is of critical importance here, for this
Court is constitutionally charged with considering “all” of the ‘““facts and
circumstances in the case that may have influenced and disturbed
[Southworth] in the untrammeled exercise of [her] judgment as a juror.”
(Remmer II, supra, 350 U.S. at p. 382.)

a. Southworth was an alcoholic, and Bass knew it.

Bass knew about Southworth’s alcoholism—a condition that placed
her at legal risk, undermined her independence, and became an ongoing
issue during the Price trial. On October 28, 1985, while jury selection was
still underway, one of Price’s lawyers, Anna Klay, informed the Court that
she had learned that Southworth had a severe drinking problem.? The
defense urged the court to excuse Southworth from jury service.>® The
source of Klay’s information was Jennifer Tyrrell, a court reporter at the
Price trial and a neighbor of Southworth’s. Tyrrell had told Klay that

Southworth appeared to be drunk whenever Tyrrell saw her.”’ A short time

% Evidentiary Hearing Ex. D, p. 9246.
3% Evidentiary Hearing Ex. D, pp. 9246-9247.
3! Evidentiary Hearing Ex. D, pp. 9246-9247.
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later, Tyrrell testified outside the jury’s presence that she had lived next
door to Southworth for 14 months and had seen her once or twice a week, -
and that Southworth rarely was sober, even in the middle of the day.3 2
Tyrrell testified that Southworth usually had difficulty walking or talking;
that her speech generally was heavily slurred; and that Tyrrell had had to
help Southworth up the stairs once when Southworth visited her home.**
Bass cross-examined Tyrrell at this hearing during the Price trial and
therefore was entirely aware of Southworth’s alleged drinking problem well
before he visited the Waterfront Café with Geri Johnson.>

Following this revelation, the defense renewed its objections to
Southworth’s jury service.”” In arguing for her retention as a juror, Bass’s
co-counsel, prosecutor Worth Dikeman, did not argue that Southworth was
not an alcoholic. Rather, he argued that whatever Southworth did on her
own time after court hours did not reflect on whether she would be drunk at
trial.”® Judge Buffington ultimately denied the defense motion to excuse
Southworth for cause,’’ apparently crediting Southworth’s (false) testimony
that she had no alcohol problem®® as well as her reassurances that, in the

court’s words, she wasn’t “going to be inebriated . . . either at homie or in

32 CT458-460.
33 CT459-460.
* CT461-462.
3 CT462.

36 CT462-463.

37 Defense counsel argued that keeping Southworth on the jury posed
unacceptable risks of absence, of being intoxicated during the testimony,
and of memory loss. CT462-464.

38 CT470-471.
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court to such a degree [that she wouldn’t] be able to pay attention . . . in
court[.]”’

These sworn reassurances soon were disproved. Twice in a single
week in late December of 1985, while serving as a juror in the Price trial,
Southworth was arrested for driving under the influence of alcohol.*® She
was convicted of each charge in separate proceedings in January 1986. On
January 6, 1986, prosecutor Dikeman reported Southworth’s first DUI
conviction to Judge Buffington, who nevertheless kept her on the jury over
defense objections.”’

Southworth was able to remain physically present on the jury instead
of going to jail because the DUI court suspended her sentence for the first
conviction.*? After her second conviction, she was placed on probation.*’
But when she violated the probation terms by failing to attend the “Lucky
Deuce” treatment program,** her probation was not revoked. Instead, her
probation-revocation hearing was continued until after the Price trial, and

she was given another chance to attend the Lucky Deuce.®

3% CT470.

% Evidentiary Hearing Ex. GG (court took judicial notice of pages 1-12
without objection at RT356-357); RT328-347.

! Evidentiary Hearing Ex. F, p. 12295; CT473-475.

2 Evidentiary Hearing Ex. GG, p. 4; Ex. F, pp. 12297-12298.
* Evidentiary Hearing Ex. GG, pp. 5-9; RT339-344.

* Evidentiary Hearing Ex. GG, pp. 10-12.

* CT481-484; Evidentiary Hearing Ex. GG, p. 11. Judge Buffington, the
trial judge in Price’s case, personally arranged for a public defender, Peter
Vodopals, to represent Southworth in connection with her probation-
revocation hearing. See RT329-332, RT344-345, RT354-355. Vodopals
and Price prosecutor Dikeman later agreed—in an off-the-record meeting
held without the presence of Price’s lawyers—that Southworth’s hearing
could be postponed. CT482-484.

21
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Thus, it is clear that—beginning during jury selection in the fall of
1985 and continuing thereafter—Bass knew or should have known that
Southworth was an alcoholic. Since Bass’s improper contact occurred after
jury selection, during the winter of 1985-86, Bass must have known that
Southworth was an alcoholic at the time of his encounter with Southworth
at the Waterfront Café.

b. Southworth and her son had criminal records;
Southworth lied about both; and her son was under
the county’s direct supervision.

Besides her alcoholism, Southworth had other reasons to be
peculiarly susceptible to Bass’s attempt to influence her. Petitioner’s post-
conviction investigations revealed that Southworth lied in voir dire when
asked whether she or any close friend or relative ever had been involved in
a criminal case, either as a victim, defendant, or witness. Southworth
answered “no” in her sworn voir dire questionnaire and again orally in open
court while under oath.*® But she knew that her answers were false in two
significant respects.

First, Southworth herself had been convicted at least twice for
passing bad checks in North Carolina in the 1970s."

Second, Southworth knew that her son, Rodney Lee Emerson, had
an extensive criminal record.*® Specifically, Southworth knew, but failed to

disclose in voir dire, that Rodney had been convicted of breaking and

4 See CT429, answer to Question 18; Evidentiary Hearing Ex. C at p.
9028.

*7 Evidentiary Hearing Ex. NN.
¥ RT317; RT320-322; RT326.
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entering and larceny in North Carolina in 1972* and that he had been
convicted of transporting marijuana in California in 1984.° More
significantly, Rodney remained on probation in the Humboldt County penal
system throughout the Price trial.”’

Thus, on the evening that Bass sent her money and a message that
the money was “for a guilty vote,” Southworth was an alcoholic who knew
that she could be prosecuted for lying during voir dire, and who also knew
that her son was under the control of the Humboldt County justice system.
Southworth would have been hard-pressed to ignore Bass’s improper
suggestion. Therefore, Bass’s conduct was nothing less than an attempt to
exploit a juror’s known physical, mental, and legal vulnerabilities to
influence her vote on guilt in a capital case.

Little wonder, then, that the State made almost no attempt to carry
its Remmer burden of disproving that the illicit juror contact caused no
prejudice.

IV.  PETITIONER’S EXCEPTIONS TO THE REFEREE COURT’S FINDINGS

The referee court found many facts that support petitioner’s claim

for relief. Among other things, it found that

. tllze)\)Naterfront Caf¢ incident actually occurred (Question
a));
° tlg:) )incident occurred during the trial’s guilt phase (Question
1(b);
. Bass had direct contact with Southworth during the incident
(Question 2);

Y RT317; RT320; RT326.
9 RT320-321; RT326.
ST RT320-322.
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o Bass sent Southworth money, which she received and
accepted (Questions 4 and 5);

° ]33(as)s) knew that Southworth had a drinking problem (Question
C));

. Bass told McConkey to split $10 or $20 with Southworth and
to tell her that it was for a guilty verdict (Questions 4(a), 4(b),
6(a) and 7(a)).

In four other respects, however, the referee’s findings sharply
diverged from the evidentiary record and should be rejected. Petitioner
takes exception to each of these findings.

(1)  The referee court found that Bass did not ask McConkey to
take, and that McConkey did not take, any alcoholic drinks to
Southworth.>* (Question 3.) We submit that this finding is not supported
by “ample, credible evidence.” (Johnson, supra, 18 Cal.4th at p. 461.) The
referee’s erroneous finding turned on his crediting McConkey’s 2009
testimony (that he no longer could recall the facts regarding the drinks)
over his much earlier admissions in 1995-96 (that he had taken drinks back
to Southworth at Bass’s request). But McConkey’s present lack of
recollection should not be construed as negating the admissions that he
clearly made over a decade earlier, when his memory was much fresher.
(See Part IV.A., below.)

(2)  The referee court found that Bass “did not give Mr.
McConkey money to specifically give to Ms. Southworth” (Questions 5(a)
and 6(a)).”® That finding erroneously suggests that Bass never instructed

McConkey to give Southworth any money. Yet, the referee also found that

52 CT1083-1084 (Report at 4-5).
>3 CT1084-1085 (Report at 5-6).
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Bass “gave Mr. McConkey money, telling [him] to give, or split, the money
with Ms. Southworth” (Questions 4(a) and 7(a)).>* And the evidence
showed that Bass did, indeed, give McConkey money with an instruction to
give half of it to Southworth. As discussed in Part IV.B., below, the
difference in the referee’s findings appears to turn on a meaningless
semantic distinction between (a) giving McConkey a “tip” with the
direction that he split it with Southworth and (b) giving McConkey “money
for” Southworth. That distinction is not entitled to any deference and
should be rejected, along with the resulting negative findings on Questions
5(a) and 6(a).

(3)  The referee court found that Bass used a “joking tone” when
instructing McConkey to tell Southworth to vote for guilt (Question 7(b));
that Bass did not intend that McConkey follow those instructions
(Questions 7(c) and 8(a)); and that McConkey understood the instructions

> (Question 9). These findings are legally irrelevant for

to be a “joke.
reasons stated at Part I1.A.3., above, and further, are unsupported by
“ample, credible evidence.” (Johnson, supra, 18 Cal.4th at p. 461; see Part
IV.C., below.)

(4)  Most critically, the referee court inexplicably found that there
was “no evidence” that McConkey conveyed Bass’s “joke” about voting for

guilt to juror Southworth (Question 10). That finding is not supported by

“ample, credible evidence.” (Johnson, supra, 18 Cal.4th at p. 461; see Part

>4 CT1084 (Report at 5).
> CT1085-1087 (Report at 6-8).
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IV.D., below.) In fact, the uncontradicted evidence is that McConkey did
convey Bass’s statement to McConkey.

A. This Court should reject the referee court’s findings on Question
3 (whether Bass sent alcoholic drinks to Southworth).

Reference Question 3(a) asked: “While at the Waterfront Caf¢, did
Bass ask McConkey to take any alcoholic drinks to Southworth?” The
referee court answered this question “[n}o” because the “evidence does not
support” such a finding. But the referee’s reasoning is contrary to the
record and unworthy of deference.

Petitioner’s key evidence that Bass had McConkey take drinks back
to Southworth consisted of McConkey’s own admissions to attorneys Gena
Rae Eichenberg and Sandra Michaels in 1995-96. Local attorney Gena Rae
Eichenberg testified at the hearing that, in December 1995, McConkey told
her and petitioner’s habeas counsel, Robert McGlasson, that Bass had asked
him to take drinks to Southworth that evening.”’® Sandra Michaels, an
attorney whom McGlasson had hired as an investigator,5 7 likewise testified
at the hearing that, in Spring 1996, McConkey told her that Bass had asked
McConkey to take more than one drink back to Southworth, and that
McConkey did so.>®

McConkey testified on direct examination at the hearing that he did

not recall Bass’s “sharing” a drink with Southworth “in the kitchen.”® The

6 RT258-259; RT275. Eichenberg was the former President of the
Humboldt County Bar Association. RT256-257.

ST RT636.
8 RT647-648.
39 RT230.
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issue, however, was not whether Bass “shared” a drink with Southworth “in
the kitchen,” but rather, whether Bass had McConkey take one or more
drinks to Southworth in the kitchen—mnot to “share,” but to drink by herself,
alone.

On cross-examination, McConkey testified that it was “not
uncommon” for people to send drinks back to people they knew who were
working in the kitchen, but that it would have been “unusual” for him to
take drinks to Southworth, given her drinking problem.®’

On redirect, McConkey testified that Southworth had been sent
drinks on other occasions; that he “doubt{ed]” that Bass had sent her drinks
that evening; but that he just didn’t recall.®!

The referee court did not find that Eichenberg and Michaels lacked
credibility. Rather, the referee framed the credibility issue as a contest
between Mr. McConkey and himself. On the one hand was McConkey’s
sworn, in-court statement in 2009 that he no longer could recall whether
Bass had sent Southworth drinks that evening, 24 years earlier.®* On the
other hand were McConkey’s admissions to Eichenberg, Michaels, and
McGlasson—made in 1995-96, more than a decade closer in time to the
event—that he had complied with Bass’s request to send one or more
drinks back to Southworth in the kitchen.

Apparently weighing these two sets of statements against each other,

the referee court found the new, in-court McConkey more “accurate”

60 RT242-243.
1 RT246-247.
62 RT246-247.
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because he “was under oath at the hearing and appeared to be testifying
truthfully,” whereas the earlier (closer to the event), out-of-court
McConkey had not been entirely consistent in his admissions about the
drinks—once not mentioning them,® once mentioning just one drink,** and
once mentioning “drinks plurall.”65

Even assuming that this amounted toa “credibility” determination
entitled to appellate deference—a dubious proposition®®—it fails to support
the referee’s ultimate finding that Bass did not send drinks back to
Southworth. Even if one fully credits McConkey’s testimony that he could
no longer recall in 2009 whether Bass sent drinks back to Southworth, that
testimony in no way contradicts McConkey’s prior admissions, made 13
and 14 years earlier, that Bass did send one or more drinks back to
Southworth. Rather, McConkey’s 2009 testimony merely proves
(unsurprisingly) that McConkey remembered things better only 10 years
after they happened than he did 24 years after they happened. The fact that

McConkey testified under oath in 2009 may have bolstered his credibility

53 CT1084 (Report at 5); RT254-255.
64 RT258.
5 RT642.

% Deference is paid to credibility judgments when they turn on the
factfinder’s opportunity to observe “the witnesses’ demeanor and manner
of testifying.” (Lawley, supra, 42 Cal.4th at p. 1241.) But this credibility
determination—if that’s what it was—could not have turned on the
referee’s firsthand observation of demeanor, because McConkey’s
admissions occurred out of court in 1995-96. This Court therefore is
equally well positioned to determine whether those admissions were
rendered incredible by the minor inconsistencies that the referee apparently
found dispositive. This Court owes the referee no deference on that point.
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as to his lack of present recollection—but to what end? All he said was that
he no longer could remember.

The referee court also observed that “Ms. Johnson and Mr. Bass
testified [that] no drinks were sent to Ms. Southworth.”®" That misstates
their testimony.

Johnson testified that, to the best of her knowledge, Bass did not
send Southworth drinks that evening.®® But she acknowledged that she may
have visited the restroom at some point, leaving Bass alone with McConkey
at the bar.” Of course, that would have been an opportune moment for
Bass to ply Southworth with drinks.

Bass did not recall any details of the Waterfront Café incident,
except that he and Johnson went to “a local tavern” after playing‘
racquetball; that they had appetizers and drinks; and that he found out that a
sitting juror was working in the kitchen.”” Consistent with this general lack
of recollection, Bass also testified that he couldn’t recall sending any drinks
to a sitting juror during the trial.”’ (He also testified that he couldn’t recall

sending any money to a sitting juror during the trial72—although the referee

%7 CT1083, Report at 4.

8 RT301-302.

% RT314.

0 CT363 at 9 3-5; RT372-382; RT384-390.
T RT389:9-17.

2 RT389:18-19.
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court found that, in fact, he had.73) Bass’s testimony therefore boiled down

to a complete lack of recall on the drinks issue.

Accordingly, the referee court’s negative findings on Question 3 are
not supported by ample, credible evidence, and do not warrant any
deference by this Court, which should reject them.

B. This Court should reject the referee court’s findings on
Questions 5(a) and 6(a) (whether Bass gave McConkey “money
for” Southworth).

Question 5(a) asked, “If Bass gave McConkey money for
Southworth, did McConkey give Southworth the money?” Question 6(a)
asked, “If Bass gave McConkey money for Southworth, did he ask
McConkey to convey any message with the money?”

The referee answered both questions “no,” explaining that “Mr.
Bass did not give Mr. McConkey money to specifically give to Ms.
Southworth. Mr. McConkey testified that he shared, split tips with Ms.
Southworth in the normal course of business, it is reasonable to assume
then she did receive money from Mr. McConkey that came from Mr.

Bass 5574

7 CT1084-1085, Report at 5-6 (Questions 4(a) and 7(a)); see also
discussion at Part IV.B., below. Bass’s lack of recollection and general
lack of credibility apparently prevented the referee court from relying on
his testimony in any way. The referee’s implicit credibility finding against
Bass is entitled to deference (see Part ILB., above) and is more than amply
supported by the hearing evidence summarized in Petitioner’s Post-Hearing
Brief at pp. 18-24 (CT983-989), the cited portions of which petitioner
hereby incorporates by reference herein. Indeed, the record demonstrated
that Bass has a penchant for obscuring or failing to remember events that he
believes might jeopardize a conviction that he has obtained, his own
professional reputation, or the reputation of the organization that he serves.

7 CT1084-1085, Report at 5-6 (Questions 5(a) & 6(a)), emphases added.
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These findings erroneously suggest that Bass never instructed
McConkey to give Southworth any money. Yet, in response to Question
4(a)— “Di1d Bass give McConkey any money with the direction or request
that it be conveyed to Southworth?”’—the referee answered: “¥Yes. Mr.
McConkey and Ms. Johnson testified that, when paying the bill and/or
leaving a tip, Mr. Bass gave Mr. McConkey money, telling Mr. McConkey
to give, or split, the money with Ms. Southworth.”” Likewise, in response
to Question 7(a)—"“Did Bass direct, request or suggest that McConkey
convey money to Southworth and tell her to vote guilty in Price’s trial?”—
the referee answered: “Yes. Mr. McConkey and Ms. Johnson testified
[that] Mr. Bass made the comment to Mr. McConkey, as he paid the bill

and left the tip, to the effect, give her this money and tell her to vote

guihfy.”%

The difference between the two sets of findings appears to turn on a
meaningless semantic distinction between Bass’s giving McConkey a “tip”
with the direction that he “split” it “with” Southworth, and Bass’s giving
McConkey “money for” Southworth.”” The referee failed to explain the
significance of this distinction, and it has none. Money is still money,
regardless of whether you call it a “tip” or “money”; and giving Person A

“money for” Person B is still just that, even if Person A is told that he may

> CT1084, Report at 5 (Question 4(a)), emphases added; see also CT1085,
Report at 6 (Question 7(a)).

76 CT1085, Report at 6 (Question 7(a)), emphases added.
77 CT1084-1085, Report at 5-6 (Question 5(a)).
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keep half of it for himself. This Court owes no deference to the referee’s
hair-splitting.

Accordingly, the Court should reject the referee’s erroneous negative
findings on Questions 5(a) and 6(a).

C. This Court should reject the referee court’s finding on Questions
7(b), 7(c), 8(a), and 9 (whether Bass’s misconduct was a “joke”).

The referee court found that Bass used a “joking tone” when
instructing McConkey to tell Southworth to vote for guilt (Question 7(b));
that Bass did not intend that McConkey do as Bass “joking[ly]’” had
instructed (Questions 7(c) and 8(a)); and that McConkey understood the

. 7
comment as a “joke.” 8

(Question 9). These findings are both legally
irrelevant and unsupported by “ample, credible evidence.” (Johnson,
supra, 18 Cal.4th at p. 461.)

The referee’s “joke” findings are legally irrelevant for the reason
discussed in Part II.A.3., above: there is no “joke” exception to the
Remmer burden-shifting framework, nor to Remmer’s condemnation of
improper juror contacts. The presumption of prejudice arises regardless of
the tone used, the speaker’s subjective intent, or the way he was understood
by those who heard him (especially where, as here, the juror targeted by the
speaker’s statement never heard him utter it aloud, and thus couldn’t
possibly have been put at ease by his supposedly “joking” tone). And once
the Remmer presumption of prejudice arises, the State assumes the heavy

burden of proving that the misconduct did not cause prejudice by affecting

the juror—a burden that the State here failed to carry.

8 CT1085-1087, Report at 6-8.
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One of the referee’s “joke” findings also contradicts the record
evidence and, for that reason as well, deserves no deference from this
Court. Question 7(c) asked, “Did [Bass’s] tone, gestures and other
surrounding circumstances suggest that he was serious or joking?”” The
referee answered, “The manner in which the comment was made, in a
conspiratorial fashion with a stranger, the surrounding circumstances of
alcohol consumption in a bar, and Mr. Bass having earlier stated to Ms.
Southworth ‘I cannot have contact with you,’ suggests the intent of the
remark was a joke.”®°

But the referee court ignored at least two “surrounding
circumstances” demonstrating that—whatever his tone of voice may have
been—Bass was serious about using McConkey to communicate
improperly with, and influence, Southworth.

Bass’s experience and knowledge of legal and ethical norms.
The most compelling “surrounding circumstance” is that Bass was an
experienced prosecutor, and an attorney with well-defined legal and ethical
duties, who knew full well that it is improper to have any but the most
brief, attenuated, and unplanned contact with a sitting juror—Ilet alone a
juror in a capital case. By the time of the Waterfront Café incident, Bass

had worked in the Contra Costa District Attorney’s office for 10 years and

in the Attorney General’s office for 5 years.81 He already had tried two

” Emphasis added.
80 CT1085, Report at 6 (Question 7(c)).
81 RT400-401.
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capital cases.* And his testimony showed that he well understood the rules
governing lawyer-juror contacts:

Q. When you run into—as a trial lawyer when you run
into a juror outside of a courtroom, what’s your practice generally?

A. Nod your head and walk off.
Q. Why is that?

A. You don’t want to be talking to jurors. You don’t
want to have anyone see you talking to jurors. Everyone knows that
you’re not supposed to—well, the judge admonishes everybody in
the courtroom before the trial, during the trial, and they all know it
as well.

So usually it is no problem. You’ll see them and you
might nod your head and go your way, but you don’t stop and talk
and say how’s the trial going or anything like that. It’s not done.*’

Indeed, Johnson testified that, when Southworth came out of the
kitchen to deliver the menus, Bass jumped out of his chair, raised his hands,
and told her that he could not speak to her because he had to maintain
“propriety.”® Bass’s co-prosecutor,. Worth Dikeman, testified that he
routinely reports even accidental contacts with a juror to the court or the
defense.®> Johnson, an experienced attorney in her own right, testified that
she believed that Dikeman was concerned about the fact that she and Bass

had gone to Southworth’s workplace.®® And Mr. Bass’s own character

witness, former appellate Justice Michael Phelan, conceded that he would

82 RT402.
83 RT383.
% RT301.
8 RT485.
8 RT308.
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have “misgivings” about, and would “reconsider,” his good opinion of Bass
if Bass sent Southworth money with the message to vote guilty.%’

Thus, there is no way that Bass could have violated these norms
unintentionally, or without understanding the gravity of his conduct.
Indeed, Bass’s failure to report the incident, as he was ethically required to
do, strongly suggests that he was conscious of his guilt and understood that
his conduct was unlikely to be regarded as a mere joke.

Bass’s sending Southworth money. The pertinent “surrounding
circumstances” include the fact that Bass sent Southworth money along
with the message that the money was “for a guilty verdict.” This act—in
and of itself—displayed a flagrant disregard for the normal rules governing
juror contacts. (It also was inconsistent with Bass’s own normal practice in
restaurants—he admitted that it would be “unusual” to send money back to
a cook.®) It is therefore impossible to conclude that Bass was “just
kidding” about using McConkey to convey his message to vote for guilt.

But the money possesses additional significance—because it
dramatically elevated the likelihood that McConkey actually would convey
Bass’s message to Southworth. By sending Southworth money, Bass
virtually ensured that McConkey would go back in the kitchen and say
something about Bass to Southworth. McConkey indeed testified, and the
referee found, that he told Southworth that Bass had instructed McConkey

to split the tip with her.* That alone is an improper contact and message.

8 RT546-547.
%8 RT399.
% CT1084 (Report at 5); RT229.
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Moreover, when Bass sent Southworth the money, he must have known
that whatever McConkey told her was highly likely to include Bass’s
“joke” that the money was “for a guilty verdict.” Had Bass merely been
“joking” about passing that comment on to Southworth, he surely would
have hastened to warn McConkey nof to do so. But he did not. This
demonstrates that Bass was not joking about getting McConkey to give
Southworth both the money and the message about how to vote.

Accordingly, the referee court’s “joke” findings are legally
irrelevant, factually deficient, and unworthy of deference. This Court
should reject them.

D. This Court should reject the referee court’s finding on Question
10(a) (whether McConkey conveyed Bass’s message to vote for
guilt to Southworth).

Question 10(a) .asked: “If Bass directed, requested or suggested that
McConkey convey money to Southworth and tell her to vote guilty, did
McConkey do s0?”

Here is the referee court’s entire answer to, and analysis of, this
critical Question: “No. It is reasonable to conclude [that] Mr. McConkey
shared, split the tip with Ms. Southworth, but there is no evidence Mr.
McConkey conveyed the joke.”90

The referee’s terse finding lacks any basis in the record—indeed, is
contradicted by all of the available evidence—and also reflects an

erroneous failure to impose a proper burden of proof. This Court owes that

finding no deference, and should reject it.

0 CT1086 (Report at 7), emphasis added.
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1. The referee court’s finding on Question 10 conflicts with
all of the available evidence, which proves without
contradiction that McConkey told Southworth that Bass
had urged her to vote for guilt.

At the reference hearing, attorney Gena Rae Eichenberg testified that
McConkey told her in Spring and December 1995 that he took $10 or $20
from Bass, gave the money to Southworth in the kitchen, and told
Southworth that Bass had said to give her the money and to tell her to vote
for a guilty verdict in the Price case.”!

Attorney Sandra Michaels likewise testified that McConkey told her
in the Spring of 1996 that he had given Southworth Bass’s money and
Bass’s message to vote guilty.”” She added that McConkey did not appear
to be making the story up and that the conversation in which McConkey
told her this was “very serious” in tone.”

McConkey also testified on this subject at the reference hearing—14
years after his talk with Eichenberg and 13 years after his talk with
Michaels. On direct examination, McConkey testified that Bass gave him
the money, told him to share it with Southworth, and told him to tell her
that the money was from Bass and that it was for a guilty verdict.*

McConkey further testified that he accepted the money from Bass and then

did what Bass had told him to do.”

1 RT253-258.

2 RT640-641; RT651; RT657; RT659; see also CT410-412at 9 4-7.
% RT641.

% RT226-229.

> RT229:9-13.
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On cross-examination, however, McConkey retreated from that
testimony and said that he no longer could recall whether he told
Southworth about Bass’s message to vote for guilt; but he admitted that it
was possible that he had done s0.”°

Significantly, McConkey did not testify that he had lied or
misspoken to Eichenberg and Michaels during their discussions in 1995-96;
nor did he ever deny that he had conveyed Bass’s message to vote for guilt
to Southworth. Thus, McConkey’s ambivalent testimony showed, at worst,
that he was unsure of his present recollection on the matter; and his
testimony in no way contradicted that of Eichenberg and Michaels.
Accordingly, the testimony adduced at the reference hearing supported,
without contradiction, the conclusion that McConkey conveyed to
Southworth Bass’s message to vote for guilt.

The referee court’s finding that there was “no evidence” of this fact
is therefore inexplicable—and the referee made no attempt to explain it.
The referee did not, for example, find that Eichenberg and Michaels lacked
credibility. Indeed, he did not refer to their testimony on this issue at all.
Nor did the referee find that McConkey’s 1995-96 admissions on this issue
contained any disabling inconsistencies that would prevent the court from
crediting them (as the referee apparently concluded in the case of
McConkey’s 1996-96 admissions about the drinks—see Part IV.A., above.)

Rather, the referee apparently inferred that, since McConkey

testified that he had regarded Bass’s statement as a “joke,”()7 McConkey

°¢ RT243-244.
7 See referee’s response to Question 9, CT1086 (Report at 7).
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wouldn’t have bothered to relate a mere “joke” to Southworth.

But that inference is unwarranted. Factfinders not only can, but
inevitably must, draw upon their “common sense and experience” when
finding facts.”® Everyone knows that people in general—and perhaps
bartenders especially—retell jokes. Indeed, that is what jokes are for—
nothing is more “viral” than a joke. And here, Bass specifically directed
McConkey to pass on to Southworth both his money and his “joke” that the

. . 99
money was “for a guilty verdict.”

Moreover, the referee repeatedly
described McConkey as someone willing to recount his “good lawyer
story” about Bass to others (namely, Eichenberg, Michaels, and
McGlasson).'” The referee cited no basis for assuming that McConkey
would have withheld the key component of that story from its intended
recipient.

In short, characterizing Bass’s statement as a “joke” does nothing to
alter or undermine the evidence on Question 10, which demonstrates

without contradiction that McConkey conveyed to Southworth Bass’s

money and his message that the money was “for a guilty verdict.”

*8 People v. Campos, (2007) 156 Cal.App.4th 1228, 1240 [67 Cal.Rptr.3d
904] (upholding use of common sense and experience in credibility
determinations).

% RT226-228.
19 See CT1082-1083, CT1087 (Report at pp. 3, 4, 8).
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2. The referee erroneously failed to shift the burden of proof
on Question 10 to the State, whose unethical cover-up
prevented petitioner from obtaining Zetta Southworth’s
testimony about whether McConkey told her that Bass
wanted her to know that the money was “for a guilty
verdict.”

Petitioner’s pre- and post-hearing briefs offered additional reasons—
unrelated to Remmer—for shifting the burden of proof to the State on
Reference Question 10. But the referee court refused to shift the burden of
proof, although there were compelling reasons to do so.

Petitioner’s burden-shifting argument proceeded as follows. Only
two people—Bob McConkey and Zetta Southworth—actually witnessed
what McConkey told Southworth on the night in question and therefore
could have testified from direct knowledge on that subject. At the reference
hearing, McConkey gave ambiguous testimony marked by a lack of
recollection; and Zetta Southworth of course did not testify because she had
died in 1989'"" —years before petitioner learned about the Waterfront Café
incident. Therefore, the only testimony on the matter came from two
witnesses (Eichenberg and Michaels) who testified about admissions that
McConkey had made to them on this subject in 1995-96.'%?

Petitioner therefore argued, both before and after the hearing, that if
the referee court did not find McConkey’s 1995-96 admissions sufficient to
answer Question 10 affirmatively, the court should shift the burden to the

State to prove that McConkey did not convey Bass’s money and message to

Southworth. Petitioner argued that this burden-shifting was justified

101 RT315.

102 gee Part IV.D.1,, above, for a detailed discussion of the evidence on

Question 10.
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because the State’s own wrongdoing had prevented petitioner from
securing the testimony of the other eyewitness—Zetta Southworth—Dbefore
she died.

Strong legal, practical, and equitable justifications existed for
shifting the burden of proof to the State on Question 10. Ron Bass, Geri
Johnson, and Johnson’s husband Worth Dikeman were all lawyers, and two
of them were prosecutors seeking a death sentence against the petitioner.
Each had an ethical duty under then-existing Rule of Professional Conduct
7-106 (now Rule 5-320(G)) to report the improper juror contact to the
Court. Had they done so, it is a certainty that the defense—which already
had moved unsuccessfully to excuse Southworth for cause due to her
alcoholism'® and her DUI convictions'**—would have moved for a
mistrial or, at least, would have renewed their motion to excuse Southworth
on the ground that she had been tampered with. (See Garden Grove Sch.
Dist. of Orange County v. Hendler (1965) 63 Cal.2d 141, 144-145 [45
Cal Rptr. 313], citing Code Civ. Proc. § 605.) Even if informed about the
improper contact after the verdict, the defense could have invoked Penal
Code sectioﬁ 206 to contact Southworth and find out what really happened.
(See People v. Simms (1994) 24 Cal.App.4th 462, 465-466 [29 Cal.Rptr.2d
436], superseded by statute as stated in People v. Jefflo (1998) 63
Cal.App.4th 1314, 1321, fn.8. [74 Cal.Rptr.2d 622])

19 Evidentiary Hearing Ex. D, pp. 9246-9247; CT458-462.

04 Evidentiary Hearing Ex. GG (court grants pages 1-12 judicial notice
without objection at RT356-357); RT328-347; Evidentiary Hearing Ex. F,
p. 12295; CT473-475.
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But Bass, Johnson, and Dikeman failed to notify the defense or the
court at ahy time'”—either at the time of the incident or on the several
occasions when unusual circumstances surrounding Southworth arose (as
when Bass and Dikeman stood mute while Judge Buffington questioned
Southworth about her contacts with Geri Johnson). Petitioner’s counsel
therefore did not learn about the improper contact until about six years after
Southworth’s death. The State’s misconduct thus deprived the defense of
any ability to corroborate McConkey’s admissions concerning the money
and message that he conveyed to Southworth. |

Under California law, this fact furnishes a sufficient basis for
shifting the burden to the State to come forward with evidence that
McConkey did not convey Bass’s money and message to Southworth.
Petitioner cited three valid grounds for invoking this procedure.

First, Evidence Code section 413 provides that, “[iJn determining
what inferences to draw from the evidence or facts in the case against a
party, the trier of fact may consider, among other things, the party’s . . .
willful suppression of evidence relating thereto . . . .” As the Supreme
Court observed in Cedars-Sinai Medical Center v. Superior Court (1998)
18 Cal.4th 1, 12 [74 Cal.Rptr.2d 248], “[c]hief among” those remedies that

seek to punish and deter the intentional spoliation of evidence is this

1% See RT386 (Bass testifies that he could not recall ever notifying the trial
court about any contact with a juror); RT485-486; RT489; RT490-491
(Dikeman testifies that he never reported to the trial court what his wife,
Geri Johnson, told him about the incident); RT489-490 (Dikeman testifies
same re Johnson and Bass not reporting incident to trial court); RT295-297
(Johnson recounts notifying Dikeman about the incident but not trial court;
believes (incorrectly) that Dikeman or Bass may have reported the
incident).
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“evidentiary inference that evidence which one party has destroyed or
rendered unavailable was unfavorable to that party.” (/d. atp. 11.) The
State’s unethical cover-up of the Waterfront Café incident “rendered
unavailable” Southworth’s testimony on that subject, warranting an
inference under Evidence Code section 413 that her testimony would have
been unfavorable to the State.

Second, under Evidence Code section 500, when a court is
determining “whether the normal allocation of the burden of proof should
be altered,” it considers “a number of factors: [1] the knowledge of the
parties concerning the particular fact, [2] the availability of the evidence to
the parties, [3] the most desirable result in terms of public policy in the
absence of proof of the particular fact, and [4] the probability of the
existence or nonexistence of the fact.” (Lakin v. Watkins Associated Indus.
(1993) 6 Cal.4th 644, 660-661 [25 Cal.Rptr.2d 109], bracketed numbers
added.) Here, (1) the evidence about the improper juror contact was known
to the State but not the defense and therefore (2) was available only to the
State; (3) the most desirable result in terms of public policy is to presume
that McConkey conveyed Bass’s message to Southworth, as the alternative
would be to execute a man whose conviction may have rested upon an
egregious subversion of the criminal-justice system; and (4) there is
considerable evidence, in the form of McConkey’s hearing testimony'® and

consistently repeated statements in 1995-1996, that McConkey conveyed to

106 As related in Part IV.D.1., above, McConkey initially testified that he
had done what Bass asked, but later said he couldn’t recall whether he’d
conveyed the message.
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Southworth Bass’s money and message to vote for guilt (and there is no
evidence that he didn’t convey the money and the message). Accordingly,
the referee should have shifted the burden of proof to the State under
Evidence Code section 500.

Third, tort law sometimes shifts the burden of proof where the
alleged negligence itself eliminated the plaintiff’s ability to prove an
element of his case. In Haft v. Lone Palm Hotel (1970) 3 Cal.3d 756 [91
Cal.Rptr. 745], for example, this Court approved of shifting the burden of
proof on causation to a defendant whose negligence was the reason that the
accident had no living eyewitness. (See id. at p. 771.) Here, the case for
burden-shifting is stronger than in any civil tort case, for “[w]hen a
defendant’s life is at stake, the [U.S. Supreme] Court has been particularly
sensitive to insure that every safeguard is observed.” (Gregg, 428 U.S. at p.
187.)

Brushing these arguments aside, the referee court refused to shift the
burden of proof to the State on Question 10. As a result, although it found
that McConkey split Bass’s money with Southworth, it concluded that there
was “no evidence” that McConkey also gave Southworth Bass’s message to
vote for guilt. Accordingly, the referee court’s finding on Question 10 is
legally unsound and this Court owes it no deference.

E. Alternatively, the Court should grant petitioner the discovery
that the referee court denied, and should permit further briefing
as necessary in light of the newly disclosed evidence.

Before and during the evidentiary hearing, petitioner repeatedly
sought to further develop the factual record surrounding the Waterfront

Café incident. Petitioner’s counsel asked or moved for the following:
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Disclosure of AG files conceminog juror Southworth and the
incident at the Waterfront Café;1

Release of sealed records from the underlying trial;'®

Disclosure of documents from the Humboldt County DA, "%
Probation Department,1 19 and Sheriff,111 the Napa County
DA'"? and Probation Department,'" the California Highway
Patrol,114 the Department of Motor Vehicles,“5 and the
Eureka Police Department;''®

Admission into evidence of court records concerning Rodney
g . 117
Emerson’s criminal history;

Permission to inspect Emerson’s probation records;''®

Disclosure of an accordion file of documents that Bass
retained from the Price trial, which he apparently located days
before the evidentiary hearing;'"’

Permission to see Dikeman’s handwritten notes taken during
Southworth’s voir dire, which Dikeman was permitted to
review privately on the stand during the reference hearing;'
and

0

197 €T27-33; CT322-336; CT804-806.

1% CT206-207; CT959-960.
19 C¢T308-320.
10 ¢1597-604.
H1 ¢1759-766.
"2 c1774-777.
13 ¢1779-782.
114 ©T784-789.
3 CT798-802.
16 CcT751-757.

17 RT507.

118 0T597-599.

19 cT886.

120 cT887-888.
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° Permission to depose Judge Buffington.'*!

Petitioner sought this discovery because he expected it to yield
evidence about what happened at the Waterfront Café, the impact that
Bass’s communication had on juror Southworth, and Bass’s overwhelming
bias against any proceeding that could impact petitioner’s conviction or
death sentence or bring his work or that of the Special Prosecutions Unit
into disrepute. But the referee court denied each of these requests, despite
their relevance.

Thus, this Court should grant the requested discovery, as well as any
additional briefing that appears necessary in light of the newly disclosed
evidence.

V. CONCLUSION AND REQUESTED REMEDIES

For the reasons stated above, the Court should

reject the four challenged findings by the referee court,

° adopt the petitioner’s proposed findings, submitted below and
attached hereto as Exhibit B,

o grant petitioner’s habeas petition, and
° either order petitioner released immediately or grant him a
new trial before a jury untainted by prosecutorial misconduct.
Respectfully submitted,
Dated: January 21, 2010 KEKER & VAN NEST LLP

By: /&WN& M\/

STEVEN A. HIRSCH
Attorneys for Petitioner CURTIS PRICE

21 cT890.
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CERTIFICATE OF WORD COUNT
PURSUANT TO CALIFORNIA RULES OF COURT
8.504(a), 8.504(d)(1) AND 8.204(c)(1)

Pursuant to California Rules of Court 8.504(a), 8.504(d)(1) and
8.204(c)(1), and in reliance upon the word count feature of the software
used, I certify that the attached PETITIONER’S POST-HEARING BRIEF
AND EXCEPTIONS TO THE REFEREE’S REPORT contains 11,456

words, excluding parts not required to be counted under Rule 8.204(c)(3).

Dated: January 21, 2010

STEVEN A. HIRSCH



CERTIFICATE OF SERVICE

I am employed in the City and County of San Francisco, State of
California in the office of a member of the bar of this court at whose
direction the following service was made. I am over the age of eighteen
years and not a party to the within action. My business address is Keker &
Van Nest, LLP, 710 Sansome Street, San Francisco, California 94111.

On January 21, 2010, I served the following document(s):

PETITIONER’S POST-HEARING BRIEF AND
EXCEPTIONS TO THE REFEREE’S REPORT

by regular UNITED STATES MAIL by placing a true and correct copy in
a sealed envelope addressed as shown below. I am readily familiar with the
practice of Keker & Van Nest, LLP for collection and processing of
correspondence for mailing. According to that practice, items are deposited
with the United States Postal Service at San Francisco, California on that
same day with postage thereon fully prepaid. I am aware that, on motion of
the party served, service is presumed invalid if the postal cancellation date
or the postage meter date is more than one day after the date of deposit for
mailing stated in this affidavit.

Peter Flores Clerk of the Superior Court

David H. Rose Humboldt County Superior Court
Deputy California Attorneys General 825 5Sth Street, #231

455 Golden Gate Ave., #11000 Eureka, CA 95501

San Francisco, CA 94102 For delivery to Hon. W. Bruce Watson

Facsimile: (415) 703-1234

Curtis Floyd Price, CDC # D34425
California State Prison Corcoran
(CSP-COR)

J.D.K.M.H., HU02-B12

P.O. Box 3456

C.S.P. Corcoran, CA 93212-3456

Executed on January 21, 2010, at San Francisco, California.

I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.

Laura Lind
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" 3UPERIOR GOURT OF CALIFORN'".
GCOUNTY OF HUMBOLDT

SUPERIOR COURT OF CALIFORNIA, COUNTY OF HUMBOLDT

Inre Case No.: CR9898
Cal. Supreme Court No. S069685
CURTIS PRICE,
REPORT OF PROCEEDINGS: FINDING OF FACTS
. PURSUANT TO APPOINTMENT AS REFEREE
On Habeas Corpus.

On February 14, 2007 the Supreme Court of California directed this court to:
"[Take] evidence and make findings of fact on the following questions regarding the case of
People v. Curtis F. Price (Humboldt County Sup. Ct. No CR 9898; Judge Jobn E. Buffington):

1. During the Curtis Price trial, did then Deputy Attorney General Ronald Bass and Geri
Anne Johnson together patronize the Waterfront Cafe in Eureka on an evening when
Zetta Southworth was cooking at the restaurant and Robert McConkey was tending bar?
If so, on approximately what date did this occur?

2. While at the Waterfront Cafe, did Bass see or directly speak to Southworth? What, if
anything, did he say to her?

3. While at the Waterfront Cafe, did Bass ask McConkey to take any alcoholic drinks to
Southworth? If so, did McConkey do so? If Bass did send drinks to Southworth, did he
know she was an alcoholic or had an alcohol problem?

4. Did Bass give McConkey any money with the direction or request that it be convcyed to
Southworth? If so, what amount of money?

Findings -1
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5. If Bass gave McConkey money for Southworth, did McConkey give Southv&orth the
money? Did Southworth accept it? -

6. If Bass gave McConkey money for Southworth, did he ask McConkey to convey any
message with the money? If so, what message?

7. Did Bass direct, request or suggest that McConkey convey money to Southworth and
tell her to vote guilty in Price's trial? If so, in what tone of voice did he do so? Did his

tone, gestures and other surrounding circumstances suggest that he was serious or
joking?

8. If Bass directed, requested or suggested that McConkey convey money to Southworth
and tell her to vote guilty, did he intend that McConkey follow that direction, request or
suggestion?

9. If Bass directed, requested or suggested that McConkey convey money to Southworth
and tell her to vote guilty, did McConkey think that that Bass actually wanted him to do
so?

10. If Bass directed, requested or suggested that McConkey convey money to Southworth
and tell her to vote guilty, did McConkey do so?

11. Did Johnson tell her husband, Worth Dikeman, about encountering Southworth while at
the Waterfront Cafe with Bass? If so, what did she tell Dikeman?

It is further ordered that the referee prepare and submit to this court a report of the proceedings

|| conducted pursuant to this appointment, the evidence adduced, and the findings of fact made."

Introduction and Background

The California Supreme Court appointed this court as referee to conduct an evidentiary hearing
to answer 11 factual questions related to whether prosecutor Deputy Attorney General Ronald Bass
had contact with a sitting juror during the trial in this matter.

The guilt phase of the trial took place from June 11, 1985 - June 9, 1986, the penalty phase
from June 9, 1986 - July 10, 1986. Opening statements began November 12, 1985. The trial

prosecutors were Deputy Attorney General Ronald Bass and Deputy District Attorney Worth

'Dikeman. Gerri Ann Johnson, an attorney, is Worth Dikeman's wife. Zetta Southworth, a juror in the

case, was employed as a cook at a local cafe, the Waterfront Cafe. Robert McConkey was, and is, a

Findings -2
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bartender at the Waterfront Cafe. The questions posed by the Supreme Court center on whether Mr.
Bass and Ms. Johnson patronized the Waterfront Cafe during the trial, on an evening Ms. Southworth
was working, and have contact, directly or through Mr. McConkey with Ms. Southworth.

The questions regarding an evening at the Waterfront arose when in 1995 Mr. McConkey asked
Gina Eichenberg, an attorney who patronized the Waterfront, if she wanted to hear a "good lawyer
story." Ms. Eichenberg reported the story to Petitioners' counsel at the time. Mr. McConkey later
repeated the story to Petitioners' present counsel, Robert McGlasson, and Mr. McGlasson's
investigator, assistant Sandra Michaels.

Ms. Southworth passed away in 1989.

The evidentiary hearing was held over a one week period. Testimony was given by:
1. Robert McConkey: Bartender at the Waterfront Cafe.
2. | Gina Eichenberg: Attorney
3. Geri Ann Johnson: Attorney
4. Rodney Emerson: Juror Southworth's son
5. Peter Vodopals: Attorney
6. Ronald Bass: Deputy Attorney General, Trial Prosecutor
7. Worth Dikeman: Deputy District Attorney, Trial Prosecutor
8. Justice Michael Philan: Character witness for Mr. Bass
9. Oscar Breiling: Former DOJ investigator
10. Virginia Bass: Character witness for Mr. Bass; Mr. Bass' sister

11. Sandra Michaels: Assistant, Investigator for Petitioners' counsel Mr. McGlasson

Findings of Fact

1. (a) During the Curtis Price trial, did then Deputy Attorney General Ronald
Bass and Geri Anne Johnson together patronize the Waterfront Cafe in Eureka

Findings -3
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on an evening when Zetta Southworth was cooking at the restaurant and Robert
McConkey was tending bar? o

Answer: Yes.

The parties agree, and the testimony confirms that after playing racquetball in the evening at a
local facility Mr. Bass and Ms. Johnson patronized the Waterfront Cafe together, at a time when Mr.
McConkey was tending bar, and Ms. Southworth cooking.

(b.)  If so, on approximately what date did this occur?
Answer:  During the winter of 1985 - 1986.

The exact date is uncertain but the patronizing occurred in the late fall, winter months during

the guilt phase of the trial.

2. (a)  While at the Waterfront Cafe, did Bass see or directly speak to
Southworth?

Answer: Yes.

Respondent agrees Mr. Bass saw and spoke to Ms. Southworth. Ms. Johnson testified Ms.
Southworth brought menus to them at the bar and Mr. Bass spoke to her at that time,
®.) What, if anything did he say to her?
Answer: Ms. Johnson testified Mr, Bass, upon seeing Ms. Southworth, held up his hands,
moved away frmﬁ her, telling her he could not speak to her, he had to maintain propriety.

3. (a) While at the Waterfront Cafe, did Bass ask McConkey to take any alcoholic
drinks to Southworth?

Answer: No.

The evidence does not support a finding Mr. Bass asked Mr. McConkey to take alcoholic
drinks to Ms. Sduthworth. Mr. McConkey testified he had no recollection of drinks being sent to Ms.
Southworth. Ms. Johnson and Mr. Bass testified no drinks were sent to Ms. Southworth.

In 1995, when Mr. McConkey first related his "good lawyer story” to Ms. Eichenberg, drinks

being sent to Ms. Southworth were not mentioned. Later when Mr. McConkey related the, story to
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Mr. McGlasson a drink being sent to Ms. Southworth was a part of the story. Then when the story
was related, again to Mr. McGlasson, and Ms. Michaels drinks plural being sent to Ms. Southworth
were a part of the story.

Considering Mr. McConkey was under oath at the hearing and appeared to be testifying
truthfully, his hearing testimony appears most accurate, Further,-Mc. McConkey testified he was
aware Ms. Southworth had a drinking problem, had spoken with the Waterfront owners regarding her
drinking, and they prohibited her from drinking at the Waterfront.

(b.) Ifso, did McConkey do so?
Answer: Mr. McConkey did not take alcoholic drinks to Ms. Southworth.

(c.)  If Bass did send drinks to Southworth, did he know she was an
alcoholic or had an alcohol problem?

Answer: As discussed above the evidence did not establish Mr. Bass sent alcoholic drinks to Ms.
Southworth. The evidence established he was aware she had a drinking problem.

4. (a) Did Bass give McConkey any money with the direction or request that
it be conveyed to Southworth?

Answer: Yes.
Mr. McConkey and Ms. Johnson testified that, when paying the bill and/or leaving a tip, Mr.

Bass gave Mr. McConkey money, telling Mr. McConkey to give, or split, the money with Ms.
Southworth.

(b.)  If so, what amount of money?

Answer: $10 to $20
Mr. McConkey was uncertain of the exact amount of money Mr. Bass gave him as a tip. The

testimony was that the tip was appropriate to the bill, Mr. McConkey testified the bill was in the
range of $60 to $70.

5. (a) If Bass gave McConkey money for Southworth, did McConkey give
Southworth the money?
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Answer: Mr. Bass did not give Mr. McConkey money to speciﬁcally give to Ms. Southworth.
Mr. McConkey testified he shared, split tips with Ms. Southworth in the normal course of business,
it is reasonable to assume then she did receive money from Mr. McConkey that came from Mr. Bass.

(b.)  Did Southworth accept it?
Answer: It is reasonable to assume Ms. Southworth accepted her share of the tips that evening,

6. (a) If Bass gave McConkey money for Southworth, did he ask McConkey
to convey any message with the money?

Answer: No.
Mr. Bass did not give Mr. McConkey money to specifically give to Ms. Southworth and
convey a message.
(b.)  If so, what message?
Answer: The message, as discussed below in #7, was, tell her to vote guilty.

7. (a)  Did Bass direct, request or suggest that McConkey convey money to
Southworth and tell her to vote guilty in Price's trial?

Answer: Yes.

Mr. McConkey and Ms. Johnson testified Mr. Bass made the comment to Mr. McConkey, as
he paid the bill and left the tip, to the effect, give her this money and tell her to vote guilty.
(b.)  If so, in what tone of voice did he do s0?

Answer: In a joking tone.

(c.)  Did his tone, gestures and other surrounding circumstances suggest that he was
serious or joking?

Answer:  The manner in which the comment was made, in a conspitorial fashion with a stranger,
the surrounding circumstances of alcohol consumption in a bar, and Mr. Bass having earlier stated to
Ms. Southworth, "I cannot have contact with you," suggests the intent of the remark was a joke.

8. (a)  If Bassdirected, requested or suggested that McConkey convey money to

Southworth and tell her to vote guilty, did he intend that McConkey follow that
direction, request or suggestion?
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Answer: No.
The evidence does not suggest or establish Mr. Bass intended Mr. McConkey follow his
suggested statement.
9. () If Bass directed, requested or suggested that McConkey convey money to
Southworth and tell her to vote guilty, did McConkey think that Bass actually wanted
him to do so0?

Answer: No.

Mr. McConkey and Ms. Johnson testified they believed the comment a joke.

10.  (a)  If Bassdirected, requested or suggested that McConkey convey money to
Southworth and tell her to vote guilty, did McConkey do so?

Answer: No.
It is reasonable to conclude Mr. McConkey shared, split the tip with Ms. Southworth, but
there is no evidence Mr. McConkey conveyed the joke.

1. (a)  Did Johnson tell her husband, Worth Dikeman, about encountering Southworth
while at the Waterfront Cafe with Bass?

Answer: Yes.
The following _morning Ms. Johnson told Mr. Dikeman about she and Mr. Bass encountering
Ms. Southworth at the Waterfront.
(b.)  If so, what did she tell Dikeman?
Answer: Ms. Johnson testified she related the events of the evening to Mr. Dikeman. Mr.

Dikeman however, testified equally clearly that he was not told of any contact with Ms. Southworth.

Summary of Findings

On a late fall, winter evening in 1985, during the guilt phase of the trial, Deputy Attorney
"General Ronald Bass and Gerri Ann J ohnson, attorney and wife of Deputy District Attorney Worth

Dikeman, after playing racquetball, went together to the Waterfront Cafe in Eureka. The ‘Waterfront

-~
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was not busy, the two patrons sat at the bar attended by Robert McConkey. Juror Zetta Southworth
was cooking in the kitchen. Mr. Bass had not been to the Waterfront before.

The two ordered drinks, and were offered or inquired as to appetizers. At some point Ms,
Southworth came from the kitchen area bringing menus.

Mr. Bass upon seeing Ms. Southworth recognized her as a juror, held up his hands, and said in
effect, I can't have contact with you, I have to maintain propriety. Ms. Southworth left the menﬁs,
made a food recommendation, and returned to the kitchen.

The two ordered and consumed appetizers and alcoholic drinks. The bill at the end of the
evening was $60 - $70.

As they were leaving and Mr. Bass paying the bill, Mr. Bass said to Mr. McConkey in a joking,
conspitorial manner, "give this, or split this, money with Zetta, and tell her to vote guilty." The three,
Mr. Bass, Mr. McConkey, and Ms. Johnson, then laughed and Mr. Bass and Ms. Johnson left the
cafe. The tip was in the range of $10 - $20.

The following morning Ms. Johnson related the encounter with Ms. Southworth to Mr.
Dikeman.

Ten years later Mr. McConkey relates, possibly for the first time, his good lawyer story to Ms.
Eichenberg. As Mr. McConkey later related the story to Mr. McGlasson and Ms. Michaels, added
was Mr. Bass going to the Café_ and asking whether Ms./Squthworth was working, and in the sending
of drinks to her in the kitchen.

Dated: August 4/0 2009 %

lVﬂruc'e Watson, Judge of the Superior Court
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STATE OF CALIFCRNIA, )
COUNTY OF HUMBOLDT ) SS. AFFIDAVIT OF SERVICE BY MAIL

1, , say:

That | am a citizen of the United States, over 18 years of age, a resident of the
County of Humboldt, State of California, and not a party to the within action; that my
business address is Humboldt County Courthouse, Eureka, California; that | served a true
copy of the attached REPORT OF PROCEEDINGS: FINDING OF FACTS PURSUANT
TO APPOINTMENT AS REFEREE by placing said copies in the attorney’s mail delivery
box in the Court Operations Office at Eureka, California on the date indicated below, or by
placing said copies in envelope(s) and then placing the envelope(s) for collection and
mailing on the date indicated below following our ordinary business practices. | am readily
familiar with this business practice for collecting and processing correspondence for
mailing. On the same day that commrespondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service at
Eureka, California in a sealed envelope with postage prepaid. These copies were
addressed to:

Michael Millman, CA Appellate Project, 101 Second St., Suite 600, San Francisco,
CA 94105

Humboldt County District Attorney, Box #64, Court Ops

Robert L. McGlasson, Attorney at Law - Via Fax: (404) 373-9338

Peter Flores, Deputy Attorney General - Via Fax: (415) 703-1234

| declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct.

Executed on the z

day of August 2009, at the City of Eureka, County of
Humboldt, State of California.

KERRI L. KEENAN, Clerk of the Court

y oy

Deputy Clerk

NO1088
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X SUPERIOR COURT O9F THE STATE OF CALINORNIA
12
I AND FOR THE COUNTY OF BUMBOLDT
1%
14
THE PROPLE OF THE STATE OF el Superior Court No, CRER03

13§ CALIFORNIA,

‘ {Csd. Suprems Cout N, S069685)
i6 Platrtiff Reepondeont, ‘
PETITIONER'S PROPOSED “REPORY
v v, OF PROCEEDINGS PUBSUANT TO
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1% CURTIS PRICE,

Budge Hor W, Bruce Walion
1% Disfendant Appetiang,

20 FINRHCURTE PRICE

23 £ Habeas Corpus.
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Un Augast 21, 1997, petitioner Curtia ¥ Price filed a pelition Ry verit o habeas corpus in
the Usliftesis Supeome Court paising, smong other things, a olefor that iy conviction and
sertenoe of death, rendered i 1986, were wvommthtions? and ouwt be reverend dus 1o Fary
sumpeeing i violtion of Remumer v. United States (195) 347 U5, 227, and related prosedents.’
Peritioner allegedly did not discover the facts wodertying his Reppoer oladng 3! fate 1995, The
affecied paror, Zetta Bouthworth, ded i 1886,

On Febraary 14, 2007, the Califormis Sopreme Court redered the Pregiding Tudge of s
ot o appodng 2 judge sx referen jo "ake evidence mnd muke Badings of fet” on 11 questions

vomcarning the alleged ury-tampering tioident. On Much 14, 2807, e Presiding Judps

appointed the underdigred judge to sorve as reforse. The Supreme Conrt ordered that the rofives
prepare awd subidt fo the Suprame Cowrt “a report of the proveadings oonducted pursasnt to this
sppdntmant, the evidence sdduced, and the Gndings of fact made” This is that report.
L PROCEEMNGS CONDUCTED PURSTANT T0 SUPREME DOURTS AMPOINTMENT
The Censrt hald bosrings bn thiz matter on March 30 and ou April 6-10, 2008,
The Benpde wers repyesented Iy Doty Atteaney Generst Pater B Floeeg, I
Petitoney Curlis ¥ Price was represented by Bobeyt L MeGlieson of MeGlasam &
Assoxiales, PC, Decatir, Demrgly, sod by Jan N Little, Asim Bhamsali, Stoven P, Raydand, ang
{aithn B Bales of Kebey & Van Nest, LLP, San Francisen, Califonia, ’ _
Betore thy bhearing, both gdes filed extenvive brieling on procedural and weidsatiay
isszes.
Dawing the hoaring, the Court heard live estimony by 11 withesses:
*  Robert MeUonkey, who tended bar ot the Walerfront Cefe in Boreka on g night
of the incident in question.
»  {oemz Rae Eichaaberg, 2 losal siorney with whom MeConkey dizonased the

incident in 1995,

¥ Ben Retition for Writ of Hubess Corpus by & Person In Stade Custedy, Sled Apr. 31,1997,
B I36-338, st pp. 143-1445,

i

PETITIONIICS PROPOSED “RIPORT 0 PROCERDNGS PURBISHT 10 AMORITMENT
HonpUrer Suremior Coumy Cass No, CR9898 / Cat. Burrksne Couny Cask No. S06Y6K
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i ; ¢ Gersldine Anne Johnson, who acsurapanind Dieputy Aftarney Guosral Romald
3 i Basen 1 U Waterfront O on the night of the bwident,
3 »  Rodusy BEmerson, suo of Zetha Southworth, the Juror investyed in the ncidemt,
4 ¥ Peter YVodopals, who ropresented Me. Sovtiewiath In ber probatimrevonstion
4 procsodings during the Price wmial.
& +  Ronsld Bass, former Depnty Attumey Geaneral and co-prossouter n the Price
7 case, who acoonpanied ds. fohnson fo the Waterfront Calé on the wight of the
g meident and who sllegedly svught i conweonionts aproperhy with oy
2 Bomtiowrth.
in ; +  Worth Dikeman, Ma. Jolmset's usbaod and Mr. Bass"s colleagus and o-
11 proseonior i the Pree case,
12 s Wiichacl Plielan, ratired Presiding Jostios of the ¥isst Distriot Conrt of Appeal, 4
134 charscter witness for Mr. Bass.
4 3 s {isear Brofling, retived agest in the Special Prosenotions Uniy, Califomia
1% Department of Justive, 2 chugoter witness agaloyt Mr. Basgg.
1% »  Yirgluie Bags, Moyor of Poreka, Califiwnin, sigter of Mr, Base, and churseter
37 witness for Bim.
1% & Sapdra Micksels, so attoey redained 25 an vesligalon by potitonay’s habu
1% soausel, with whem dMeConkey discusand the feddent I 1586,
ip Afer the hewring, both sides filed post-hesring briefs smomansing the veeond a5 they
23 iviewr:.d i, and also Bled rpliog to wanh other’s post-tnaring briefs.
22 The Covat, Taving read and convidered all the briefs and having heand and congidersd all
23 §the svidence snd srpument wibanitied by the People and by the pelitioner, now makes the
24 § follrwing findings.
25
26
27
v
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A, &llseation of e burder of proof

Price’s hubeus pelition sited Remmeer v, United States (19649) 347 U8, 227, ol frammed
the: jurer-tsmpering fesse a3 2 Bemmer claim.’ Basin g the cladin ou Reowner hag proesdoral
raifications for fis Conrt's Hetfinding ander the Supreme Cowt’s refermce cuder,

% Spzcifically, the burden of praod on the 11 referonve questions is divtated by Reommer and its

| progeny-—including several stris-haheas decisions by the Californis Supreme Coant. (& fn re
Heopifoar (19993 20 Cal Ath 273, 295286 Iy v Murchall (1990) 50 Cad 34 907, 95051 fo ve
Starkewitz {1985y 4 Cal3d 391, 402 Thess cases have effveiively sonutitutionalized the
baden of proo! for Jury-tempering olatms,

In Reppuer, G United SMates Supreme Count held that, “filn 3 coleioal case, aay privaie
% cunmmuTisation, conduct, of temparing diveutly or indietly, with » juror during triad shont the
| patter yending bedirs the hury 15, S nbvious resemre, deemed prevomptienly prgudicial”
(Remmer v. Uvited States (1954) 47 1.8, 237, 229, exphosiz added ) Oncs the petitioner
provwes that such 2 “privats semerainicalion, sontast, or tamnpering” ocourred, “the banden routs
heavily ypon the [Stated to extubliah . . | that such oontadt with S Foree wae barrsless t the
| defondant.” {66}

, Like fedveal courts, the Celifunin Sepreme Covet applies 2 presamption of weiuhine in

Jury-tampering caves, Az that coust wrote i Mamifics, “Jefizcondut by 3 juror, o 8 nenjuror’s
tempering contact of somummncaion with « xitting Jurer, weally maives 2 rebuitable
‘provumption’ of prejudive. . . Vhis prosumption alds partizs whiv sre barved by stutufe frony

e estaltishing the setnal prefudicisd sffsct of the incident under serutiny?’} . | . and avcommodaies

the fant thel the externsd olrcamstanses of the inxidend are ofen themselves reliable Indinwars of

underlying Was . . 7 {In v Hamilion, supra, 20 Cal 4th at p. 295, &mpiz‘asifs added )

* Goe Petition Sor Writ of Pabess Corpus by g Person in Strgta Oustody, fled &pe. 21, 1897,
T4 336-338, ot pp. 143144, First Smsedded Petition for Wit of Habeas Cupus, Vol, L, filed
Aug. 31, 2008, 1Y 437458, at pp. 2192246

* Thi Hamilion court was refaring fo the fact that Evidence Code seotion 1150, subdivision {a),
hars sdmission of evideaoy o show the effort of an sllegedly projudiclsl dstrment or conduct
apon a Jur’s vots o7 dunking. '
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The Dalifornia Soprame Court bas obsarved thet the “projodine” anslyals In o by
tamparing vase i “differvnt foom, and fndeed ey tderant than, ‘hannieas-err anal yuis” for
srdiay erpow st rial” became “{alny deficiomoy that undenmines the Integrnity of atrial |

imiredunes the taint of Rudarasnial unlidomess ad calls R reverseld wishens considorarion af

avtrad projudive” {In re Marshadl {1800} 50 Csd 3 %07, 551, enphasie added.) Accondingy,
Yo fhen the walscondind in questinn supporis o Anding tat there Is o sibstantial Bkelihond that &
leamt o Jiwor wes inpesolasibly influenced to the defendant’s detdmend, we sre sompelted 1o
voncdude that the intogrity of the wial was undermsived wnder such dhrarnstances, we sunnot
sonciudy tiad the fary was impartial” () This preswmption of prejudice iz “avexi sizonger in
the omdent of u nopitad casn”  {Srendewity, supre, 40 Ol 3d at . 4023,

The preswmption of prajudice may be rbutied Vil thy sutire record i the partionar a@@,

Incuding the natars of the misconduct o oty svent, mnd the sunounding circwmstances
24 & ;

IEASTTIIRTI

indivates there 15 1o rewsonable probability of prgadics, Lx., to seletangied Bk efikood Hhut ong
o s jurors wiee astually based again te defondiot.” (HamiTion, supra, 20 Ol Ath 2t

p. 206, aanphasis i original )y The Colifenia Saprmé Cougt Tax roforred 1o the State’s pddaital
burden as 3 “heavy” ons. {Srenkewils, suprg, 43 Calldd &t p. 402,

| For resesoms explained o Parts 118, and €., the Court finds a5 a purely fastoal mstter that
petitioner varted hiv fudtial uvden of proving that o povele coemmusioation, comiact, or
tapering oonsred abwul the matter panding bafors the fury, Accordingly, the Ot fods that
the State had the burden of proving any sthey fols offered to rebut the presumption of projudios,
Crusetions clisiting sush facts we asterished fn Part LG, bebow.® Tha Comt aakxss:m}aﬁgm that
L will ba up to the Supreme Uowrt wltisately to deteoning whether f0f3 proven by e Stgtn arn

suffivient 1o rebuyt the prexamption of prejudice.

i % Tha Court was not ssked to, snd does ne, cpsing v whether G astirtshed guestions ara
materiad o the Remmer iInguiry, bud noles thet petitioney maintuins that they sre aot.
Specifically, patitioner clasmns that lis Rewmmer cleirn doss not depoyst epon whether Bam spoke
i g joking tons (Question 7{bJ), what Bass subjentivaly ntended {Questions 7{c) and &), or what
MeConkey subjectivedy believed that Bass ntendsd (Questing 93 N

4
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I BB, Smwemary of fnctusi ndings .

2 The evidenos sddured ot e refiwence hearing sstublizhed alf of thie following facts:

3 1] The haproper pary omatact covirrsd ome ovaning bn the winte of 1985-46, when
4 ¢ Dapary Atteney Genseal Ron Bass and s colleague Wonh Dikernsn wore trying the guilt

5 i phase of the capital case sgaiest petitioney Curtts Price. That evening, Bass patromized the

b i Watselad Ualk in Bundo with Dikemnais's wife, sttomey Gard Ane Jobnson, Prios joror Zetla
7§ Southoeorth was working In the kithen,  Roburt MoConkey s tomiing bar.

g {21 Over the next B0 namsten, Baes wnd Johmaon had thinks sad eppetizers. The

G

weight of the evidenze Is Sot Base had MoConkey tadio ut least twr deindos back 1o Suathvwonrth,

18§ sithough he Jew that she was botl o juror in the Price wase mad o sevarn alesholic, Soathworth

11 Ywas especially vilnerable 1o Hlice prosecadorial influence benause her som wes o probation in

12 & Humbohlt County a2 the time {a faol that she twivd to hide by ying durlng vedr ding) and heosmse

13 ol her own DU anvests duong Qe Price tlad. \

IE N {31 Bofore Bass and Joluson Jeft, Bass govs MeConkiey 510 or 820 o3 2 tip sod told
15§ him to Vsplit thiz fmoney] with Zeid” sod vl hor that # was “for o gilty veedion” Molonkey
18 § cortuindy delbvered Baad’s money o Sam’ﬁwrﬁg ane] the weight o the wvidence iz that he

.17 {delivered Bass’s memage to et se widl

BER 141 The next day, Jolmson told hey hushand, Worth Dikeman, shout the insddent,

1% Hinclading the facts that Bess had askod MoConkey 6 give Southwonh money o a messuge fo
28 i vote By guill, O the thee Inwyors rvolved in e incidert, howaver—Bass, Dikemoan, and

21§ Iohmson-—nons ever notified the al cowut or defenss connss} about i

32 8L Fvidentiory Record sod Pindbagy of Pact

23 ¢ Por the sake oof iy, the Cowt separotely sunmarives the svidentiary revord and

24 1 fndings of faet under heudings commponding to vach subpart of sarh Reference Cuestion,

2%
£63)
27
28
)
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i {ay  Dwdog the Curils Price trial, did thes Daputy Adtorney Cisseral
Homald Bass and Gerd Anne Sohusen tegether patrondes the Waterfront Calf in Bavelea an
an svening when Zetts Southworith was conking 2t the rexlanrant and Bobert Mo onkey

wag ending bay?

- Amswer: Yes McConkey testifiod fit, one eviming during the Prce trial when be and
Scathworth wers wirhing a1 the Waterfnt Cafs,” Buss and Jobmmon mem;z the £t aflor
playing toquethall together® They ardered twe or fhree drinks” and somre appetisers S They
stayed for roagldy 1142 nerrs.” AL some pesing, o vouie 1o the restrown, one of them spattest
Serthworth working fn the Idichen el recognized bey #s % furor.®

Jobnson teatified that, oue evening during the Price ixtal, afler playing récguatb:gﬁ

together, she and Bass went ty the Watsefront Café and ovdered drinds, MoConkey asked if they
wanted to sndoy food. ‘When they said that they did, s wommn Samg 00t with menue. Bues latee
ientifiod fre woman st Zenta Southworth, a furor 1 the Prise cuen?

Further cormboration of the incident came from Bouthworth herself on Aprd] 2, 1956,
during the Prcs trisl. Cu that date, she was qusshioned by Judge Bulfington ouigids the j’w}’g
presonee Abot the fact that she had bom oheerved leaving the coutoony sod thee embracing
sost teticing t Urert Johnoon, whe stood owteide.” Southseorth aduaitted that Jolmaon Yad come

1o her workplaoe one evenng duelng the tobsd and that the two o thems had “got noquainted and

i

Y47, AN Boo-standing footnmed numbors {e.g, “$7) refer to the sonsecntively numibered
teamseeiyd of e refersncs hearing,

b 43-43, 58,
E¥ T aploce, avonrdiog to fohneon, 131,
1 5560,

¥ 5889,

53 ¢ think one of them went inte the bathroom. You have %o 20 right by the kitchen and 1
think they recognived her as . | | belng a juror”™

| 2730 138; B KL
P Ex HL
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3§ talkad,” though not sbout legal matters,” She alon admitied kuowing that Johogon was

2§ prosonter Worts Dikeman’s wifs, ™

3 Proszauior Bon Bass adnited G, during the Price tisl, be sad Fohnson patronized 3
4 ¥ *osal trvery” on an ovening when 2 Price jwor was working in the kitchen M

5 0y Ifso, un approghrotely what dole did this seour?

& Awsveery During the tiad’s gl phage, during She wintsy of 1985%.88.

7 : The guill phase of the Prive sl tock nearly 2 year, foun June 11, 1985%-June 9, 1986,

8 |l while the penalty phass ook sbout & month, from Juns 9, 1986-Tuly 10, 1085, Resmuss valr dire
took several mmonths, opendng statements &d not begin—mnd the wisd acvcordingly 1$id not get

W anderway--amitl Novembey 12, 19835,

3] Fritmseons testified thut the incident took place one evering'® afier Denermtar 3, 198D
V2 indieating that ¥ occirred Sutng the gt phase, after the twisd bad gotton underway. Johoson
i3 % adses testified thal Bass pud tweo tweriies deven, sHil them acrves B bar to MeConkey, mmi
14 ever “conspiratonally,” and wld MeConkey, “[Glee one of the twenties to Zatis mnd 1! her w
i3 i

wote gailty,” s something Hie e’ A jums votes “gilty in the gl phase of » capital iy,

16 ot in the pemally phase.

17 Comwdstendt with Johnswn's acosunt, MeConkey testifiad that the huproper contact

18 ovcnrred on o winder evening durig the Pricy muonby el He testifind that 18 must have heen
13 H duriog the winter because the bar ws slosw that st and winter is when the bay tends t ba
24

stow.”” This statessent, 100, places the tmpraper contart during the gailt shase, during the winter
21§l of 1985-86.

R34 ey Wp, 18521,
24 4B H, p. 18921
P s L, 8 2.4 21518, 22125

8 B

26 £ 12930 (Iohnson ackmorwledped that the incident oecurred affer the start of crab seavon, which
began on Dovember 2nd in thoss daysh

S LIS

L8 4 g3 4748,
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3

% (uy  While ot the Waterfront Café, did Bass sov or direeily sposk fo
Soutlworth?

Answers Vs, Folmeon testified that Bars saw and spoke directly 1o Somhoorth, See
responss to Quastion 2{4), below. ™

Bass testified that ha hed no reoliection whather he saw Boathoworth, but that 3t was
g:assii:»ie?z Hegdzo vouched for Johnson’s “went memany™ of the Watsr front Cafss Inctdens. ™

(B  What, if anyihing, o8 he say 1o ber?

Amswer: Avsording to fohnson, McConkey ssked i Sy wanted 1o onder fond, Blen
they ssid that they did, a woman vame out with mepux, Bass later iWentifiad the woman a5 Petia
Southworth, o Juror in the Price vase. When Bass swve Southworth, by jurnped op Som his
barstood, eld up bis hands s if he were heing arvested,” went bebind Jobmenn, wnd wid
swething Hke, ™1 con’t talle 1o you, Tve got o maintain propriety.” Seuthworth gove therg
roenns and yocommended that they order codb Bittors. Then she ratrestond fo the Mohea,
feh'nszén gaid that she 'éi{z rest sue Bouthworth apain that avening,” It aduyitted that, Goan the
Titehen, Southworth could have viewed the area of the bar where Johnson and Beass were
sitting.

Hags dul not recsll by exchange with Soutloverth but testified that “{1 sounds i
somathing that 1 wmﬁsﬁ 52y, He atan voushed for Jolmeon's “great WOy

” of the Wterfrons
Café inciden,””

# 42839,
Mg,
oy

® At the hearing, Fulmson said that he beld up his hend “Hle this,” 129, but her doclaration
churifies thet be beld op his hands “as if e were boing soesial” Bx K.

Hrran B K

127, soe alen 87 MoConkeyy Fx. L.
7.8

aay

kS
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3 3. {2} While ot the Waterfront Café, did Bags sk MotUonkey to inke BV

2

sheoholic drinks jo Suuthworth?

LS

Aagsvers Allhongh the evidenon is deparied, the welpht of the ovidencs is that he did,

4§ Local sitorney Gens Rae Bichenberg tesdified that, in Deosmber 1995, Mt onkey tobd her ang

%

Prios babens counssl Robert MaGiasson that Bass bad zsked Bam to ke rinks to Southworth

ooy

that evening ™ Prics investigator and attorney Sandrs Michasls™ Hoswise sestified the, i

7§ Spring 1996, MeCondey told her thut Bass asked MeConksy s take wove than one drink back to
% § Southrworth, snd thet McDorkeydid 50 Althe bearing 14 years Intw, howevsy, MeCrakey m
% {Honger sould revall whether Buss had asked lirs to take drinks buck to Sowthweort,™

30 Fohrgon toatified ty, to e best of hor koowledge, Bass did wad send S&)ﬁ‘i}}m*}rﬁi drinke

31§ that evening.” Bt she scknowledged that she may have vistied the restroum st some poin, |
12 | lesving Bass alome with MeCoukey ot the bur™ Her teetimony o this point therefors I e
13 ¥ incnnsiatent with dat of Fichenherg and Michaels.

£4 Bass did not recall any details of the Waterfeoot Caf$ inaisdent, exvept fiat e and

1% #ntmven weont to “a loval tevery” sfter plavieg ravquethull; that thay had sppetizers and drinks;
15 Hand thet he found ot that 2 sitting huror wes working inthe Kichen ™ Given s Inck of

17§ memory, s testimony 13 alas not Inconsistend with that of Bicherberg and Michaels,

18 () o, 4id MeCoakey do 507
1% Answer: Yes., Soxresponse to Cuestion Mz}, aluwve.
24 |
#95.96: 112,
2t i, 55
470,
EEl R IE)

23 11 534, More specificaliy: MoConkey teatified on divect sxmmination Fiat he did not el
Baxe’s “sharing” a deink with Sonthwarth “in the kichen.” 67. O cross-sxsuination,

24§ MoConkey toxtified thet It wae “sot uncommon™ for people to send danks back to people they
kenow warking n the kitchen, but that 8 wonld Save been “wousnal” fixe him io take deinks hark

to Felta given her drinking problens, 7988, On mdivect, MoConkey totified that Zetia bad been

sk drinke o other ocoasiong; that he “doubtfed]” that it was possiide that Bass had sery her

deirdes that wvening, bt that he fugt didn™) reeall, §3-84,

X 33839,
3 18y,
S8 UM e T3S 30019, 22127,

n2
[

fons
o

ag
3
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fey ¥ Pass did send drinks fu Southworth, #id be Know she was an

2 i sheholis or had an alosked problem??

3 Answers Yes, Felts Bouthwivih™s drinking probler way votwrious, Tndved, by

4§ ahoholiom wplvemdned er ndupendence and bovame s ongolny fsee shurfng the Prios triai(‘
S

n October 28, 1983, whils jury selestion was »ill wnderway in the Prive i, aue of
5 3 Prive™s lawyers, Aoma Koy, informed the Court that she bad lesmed that Sowhworth bad a
7§ savers drinking problon.” The defores urged the ot 3o excuse Soutlvwsrtl from jury
8§ servicee™ The swuce of Kiuy's informution was Jonnifer Tyseal, » vourt reporter at the ?3‘3(}{:
2 i tred wod o neighbor of Southowert's. Tyrrell had told Klay that Seuthweorth appeared o by
10 dronk whensver Klny saw ber” & shond time Tater, Tyrrell testifiod outeide the JuEy’s presence
11§ that she had Bved et dise to Soathoennth for 14 months and had seen ber oney or twine & waek,
52 1 and that Seathworth ravely was aober, even in the niddle of the day™ Tyeell watifiod S
13 ¥ heuthworth venally hed diffioudty walking or tadiing that ey speecl generally was bty
14 | shueeedd; and thet Tyreal! bad had o help Southwond up the stairs ooce when Southworts vigited
- 1% U her home.” Pass omes-osanined Tyrrell at this hearing during the Prive tial wd Sirefive aas
15§ sutingdy wware of Southworth’s alleped drinking problam well befure he visited the Waterfront
AT Caf with Geod Johmaon ™
18 The defenss ranevend i objections t Southwonth’s jury xorvios Sliowing this
18 frevelation® Tn arguing for her retention ge u furor, Bass's vo-counsel, proseonior Wonh

23 4 Dikoman, did aot srgue tet Southworth was not w alvobotic; rather, be arpued that whatever

2% # Sonthworth did on her ewn tioe adler count bours did not refleet o whether she woudd e drony

% Hx. T3, p. 9248,

MR, T, pp. $246-47,
25 0% Bx D, pp. 9246-47.
ne 17 B B, pp. 926567,
* Rx. B, pp. 926667,
e ¥, pp. 1680-81.
® fix, B, p. 1681,

[V
~3

3
Fe]
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27

2%

st riad” Fudye Suflingion uithnately dended the deferae motton to srouse Sonthovortl fur
ranse,” apparently crediting Bouthworth’s falss testimony that she fad no sicohol probluas™ s
well g her reassuranses that, in e court"s words, vhie wasn't “gidng t b inebristed | . | sither
85 oo o i cowrt 1o such 2 degroe thet fshe wau’i&z’i} b abls b0 pay altention ., L in ooamt] 7P

The swiwn ressarsoces soom wiwe disproved. Twics in o siugle wweek i iste Devombeer
of 1485, while sarving 25 & fusor o the Price trisl, Southventh was sreested for driving mnder the
insflncnos of aleobsl.™ She was convicted of ench chargs in separste prvcsediogs i Jaruary,
1985, On Jwnry 6, 1986, prosscuor Dikeman reported Southwonh’s et DU conviction to
Jodgs Buffington, who nevertheless kept hor s the fury over defanse shisctions ™

Seuthworth was able fo remnain plopsically present on the jury fstead of guing o jadl
hecause the DUT court suspended her sentence for the frst conviction™  After her seonnd
sonviction, she was placed on prbation™ But when she vicleted fhe probation tema by fuiling
w0 atdend the “Lodky Denne” treatiaag ;}mgmmfe her probution was not revoked, Tnstend, her
; probation-revecation hearkyy was comtined wntil after fhie Prive tial, and she was gtven suother
,ch:mce‘ o attsad the Lucky Dreuee.”™
. Thuy, it is cloay that—tughing Gunng oy selection in the B of 1989 and continuing
SwreaBer-—Rass knew or should have Trwsen thes Souttrworth was so aloohiolis. Sinve Bave's
impraper contat ocouered after fury selontion, during the winter of 1955-86, Basa moust Save |

knorwy thet Southovorth was an alcobolic when he gent Sonthworth dinks and vioney mmd arged

gk, B, Q2695

® freforme rounse] srgued that beeping Seathradh on the iy posed wiacesptable risks of
absance, of being intoxivated during S tadtiuay, and of memory loss. Ex. ¥, pp. $269-71,
R g B, pp. 27778,

g B, p w7

. (43 {sourt grasdx pugey 112 jodicial noticr withont wisisetion #t 193.54), 169-84,
TR R, po 12295 By, G, pp. 125455,

PP Bx. (3G, p. 4 B ¥, pp. 1229798,

e GG, pp. 53495 17681

R Bxh O3 pp. 10412

5 Ex, L opp. 2364950 Bx. GG, p. 1L

it
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her t v four guiit,

Besides by wlosholiom, Southworth had other rease b pesnliarly suveoptibie to
Bass’s atternpt o wnflusnee hay, Potitioner’s post-convivtion nvestigations revealed thet
Sewthownrih Hed in volr dive when asked whethar she o sy clove friend o relative over had bery
fnvolved in s orinvns! suse, either 23 2 victim, defondant, or witness. Boushovorth mswernd “not
fra b ovenen wasir dive qextionnsdns sod again onslly in open vourt while wader nuth ™ But she
doneme that Tey answors weve fabae in twve shgnificant mespeciy,

First, Southworth berself bad bexy convicied af loust tvice for passing bad sheoks in
Porth Carsling in the 19700

Second, Scuthword: kuew thet ber son, Rodoey Lee BEmervon, kad an sxdonsive siminal
reomed and was s probation i the Huodwid Couty poval systom during the trial ™

Specificaity, Southworth kuew, bt filled to dacloss In voir dire, thal Boalney bad hoen
£ Y

sonvicted of breaking wnd erdesing ond Jarcwny In Morth Carling o 1972 and St be hasd been

sonvieted of ransporting marijusne i Califends in 198¢.%
‘ Thus, v the svening that Bese sont oy deinks and moaey and 03d her to voty gailty,
Reathrarorth was an alooholic whose son who wig mider the contrdl of fue Murbaldt Counity
Justics systern, Routhveorth would have bem hard-prosesd o ignore Baax's inproper xegnestion.
Thevefore, sanding drinks to Soutbworth aod iing her how 1o vote wae ag sttemnpt to axplisit 4
?j sror’s knowa physiodd, mendal, and lagad valnersbilities 1o infinence ?m* vots on geill in

capitel pase.

R Sen Bx. 1, p 36, answer to Questing 18; By, O, p. 5028,
R, NI

#154; 157-5% 153,

® 144 157, 163

% 157.58; 163
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E 4, () Did Basy give Meilonkey any money with e direction or reguest thal
{3 be copveyed to Spulirwortl?

' Answert Yes. MeConkey testified thet, just belore aving the Waterfront Cafs, Baag
paiid the BLY which tdaled around 360 1o $70.% He alon hondsd MoCrnkey $10 or %20 and
instrogted MeDonkay to “aplit this Dmoney} with Zotie” sod t2 her that {4 was “fora guilty
verdict,™ Richenturg teatificd the MeConkey gave her # similir avoount in Sypring and
Diesemhuer 1995, sud Michaels teetified that deConkey pave ber s shindler socount in the Spring
of 1996.% Jobnson Hiewize twetificd thet, a5 ehw wnd Bass prapared o leave, Malonkey gave
them the theok. The bill wes for muge than 320, Deas et two beantior down, alid fem across
e bar Yo MoCanicey, loaned over “oorapivatoriadly,” and told MeCenkery, “U0ive aae of the
twenties to Zotta and ol ey o vols gailty,™ or somatiing Bhe that® Mo ey took the
ey, turned avournd to the sash register behind i, got change, snd gave 1w Buss, who then
Tt tha 1ip. %

Pass did nist recsll any details of the Watrfront Taf nnident, exoept hat he and
Yuhnson want to “x focad taver” after playing racauetball; that they had appetizers and deindsy
amd that ke fond maa thae a siting furor was working in five kitohen. Bt he vischerd fi
Jobns’s “great metmery” of the Waterfront Café imcident™ and testified that be sbways has had
3 sevious poblem 2 Cven bis Yack of nereory, his m?,imzmy 0ot wonsistint with et of

Mennkey, Fachenbery, and dchaels.

7 5364,

e

¥ 5443,

% an.93,

B 471.74; 485, 401, em ses ulio By, L 9 4-7.
& 14,

13132, 140-41.

B, L P 3-5; 20919, 22127,

=247,

% 203

13
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H
i {by  Ifgo, what smount of mowey?
"""" 2 Anwerer: 510 or §20, i 1986 dollars ™

3 5. {a} I Hags geve MeCoukey muney for Sonthworth, 4l MeUsnkey give

4 U Sonthworth the weney?

& Amgwery Yes, MoConkey testified that he gave Southworth the money und told her that

& Bons had instusted hi fe aplit the tip ey with her ™ Bichenberg teatifiod thyt MoCankey

7 Heuid her o Spring ad Dvosber of 1995 that he had done what Meorkey saked,” mg

i )

8 i Michaels textifiod that MoConkey told her the swme thing in the Spring of 1996,%

2 by Did Southworth aceept {1
e Amswer: Yeg. MoConkey testified that be shared the tip with Southwerth.” Bicherberg
H % sestificd that McConkey tobd her in Spring tnd Decensber of 1995 thist e fnd done what Rass
21 ssleed, ™ and Michasls testified that MoCorkey toid ber the same fing in the Spring of 1996.7
i3 6. fa) I Bass gave MeConkoy money for Sonthworth, did e avk McCoukey
g convey sny messags with the money?
i Amswers Yes, e vespnse 1o Dreeation 65}, bolow,
18 thy I so, what message?
17 Aumswer: As pravivesly mentioned, MeCordiey testifind that Bass handed bin: 5180 20
18 g snstrucied MoCuideey wr “spdit this [rooney? Zetie” wnd 1ol bey thal # was “for 8 ity
B erdion.”™ Eichenbery teatifind thad MeConkey okt her a siretlzr avconnt In Spring snd
01 evember of 1995,% Michanks testified that MeConkey told ber 2 siovilar acoount i the Spring
21
) P 5455 {3eConkayk vor sivo 13132 & Ex. K (Tuhnson stutes that Bass gave MeUudiey two
~“ i twenties as o P and teld bine give ooe to Fetla)
23 1% a6,
g | 9095,

45574, 485; 491; 493 see slvo Bx 1, T 47
25 #n &6.
25 9588
oy 7 45074, 485, 491, 493; svo alen Bx. J, $94-7.
7 6465,
2 S gs.07,
14
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T Eof 19957 olmenn Hhewise wetified thet Bass pot e eenties dowr, sBid them soross the har

2 & 1o MaCordiey, leansd over “comspirgtogially,” sl tnid MoConey, *{Glive one of e twantien i

3§ Zettn and toll her o vote guilty,” or something Bk that ™

I

Bans did not recall this,™ but vensched for Johnson’s “prest memory™ of the Waterfont

s

Café inoident”® vnd testifiod that ho slways has had “s sarious memory problem  Given his

5 4 lack of mamory, his testiniony is not incoresivtent with tat of MoConkev, Bickenberg, and

7 i Michaels.
g 3. {2} Did Boss divest, reguest or suggest thay MeCeakey convey money o
8 i Bouthovorth and tell bor fn vote guilty in Price’s frial?
ig ﬁm:wer: Yex. Bee rospwanse b CQuestion &b, above,
13 (b 31 9n, in what tone of voire did be do sp¥28
12 Answer:  The weight of the evidene snygests that Bass deliberately erched his
13 [ mdscrmdandt fn a “oking” kone, But the evidence on this point is in ronflict. Indeed, ut least twes
14 3 toms of evidence caat dowbt on whether Bass used a “Juking” tone,
1% First, Bichenbeeg wstified that, on the tes sovasion io 1995 when MoeConkey reiaied the
18 story fo hor, he did ase say that Bass bohavod jokingly, Rather, MoConkey reganded the fucident
17 Hag weeind” or “odd ">
18 Kevond, Michaels teatified that, when she interviewsd MeConkey in Spring 1995,
12 8 panConkey didn’t mention the “loking” aspuct vntil she asked M whether he kad caried my
20
2147 gy,
s B 14n
T g
v
24 1% e,
26 15 See discussion of agterisked guestions & Part ILA., above, The Court takes ne position on
petitioner’s contention thut this guestion is legaily and factoally firelavant beoause no “loking
26 i lone” on Bass’s part oan redeern his inproper compmmmication with Southworth. (Ses Resvmur v
Livited States {19341 367 118, 227, 32830 [indicsting that preiudice coudd ovour sven ¥ offr to
27§ eibe furor was made " jest”]) Thia legal iasue Hes votaide the scope of the Suprams Court's
refergnon mdey, '

28 E¥ 1 1sas
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P Basd'y reguesls. ALthat point, “Bke a Bght guing offin Ms head” MaConbmy sppearad o roalize

"""" 2 1 that “this was 3 serious situation” awd semned i beomme “ancomfontiable that he had been 4 e
5
3 i between the prossention and 2 jurer,™ SuConkey then shifted pows aned told Mivhaely that he
4 i “thonght [Baes] was fust kidding and didn’t really mesm for [Bourthworths] to vate gailty, %
5

The conversation then ended.” Wichsels concluded that MeCunkey “searty # e end bocare

& I umonmtoriable that this [omyversaticar with ke bad terned inds a intervies and that el e}

~3

frvolved himaelf fnto 3 sitmtion.”™ Micheelz sxplained that “My, Melionkey was soncerned

& i that he was now Invelved in & oussowith people that he Sved in town with and peopds that

7 i roguented the sestaurant that be memeged sad 1 think be was trying v distsnce himaself fom the
10 Bwmteation by saving that he thought 33&3 was fud Kidding azound %

118 But sther evidence gugpests that Bass closked bis wisconduct It a “ioldng” tone,

12 8 MeCondey tosiified that Bess was rogddng and smiling whes ho instructed MeCorkey to give
13 8 Southeworth the money and the message 10 wde o il f‘s st that MoConkey had betioved that
14§ Buss was joking ™ Molenkey testified that Sulmwon also was Tsmgbing ™ Iohnson tostified that
15 i she, Basy, snd MeCrakey #1 sughed™ when Bass mede the remark 1o MaConkey . a0k that wdl

e viewnd the ok as 6 joke” Worth Dikeman testificd thes Johuso reluted the ncident

17 {to bim s something But she deernad fanmy. She potheed the story With the remark, 1 thoaght

4% J7°d die,” which she often used to inteoduee fanny storee. ™ Dikernan teatifien that he Hrewise

1%
53 g5
$53,
20 Y,
483,
211 48597,
22 1™ 483 see sise 496-87.
N ¥ A0 sew alae 49293, Michaels testireony was vonsistent with Bichenber % Yestimony that
8 MeCordoy beoane ypost when he realized that Iis glory coubd rasult i the communiiy's
54 blarning hum For helpmy Price, 9899, 11415,
® 55-66.
33 0¥ 635.66, 80, 82-83.
26 1 68,
e 17 140; 147,
Lo f
2 142; 147,
28 ¥z,
18
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o Basy's statement 1o MeCrdey faray snd that it had cansed Mim uo concern becanse be

ikt thind 1 frendved auy contact between by, Base and Fetta Sratboworth, ™ Dikeoan

viewsd Bass's somack gs the type of “galiows humor™ that “helped keep vis sime” whils senlving
the death penatly fr Price™ Hazs wetified that he iz 2 person wha ™ st Jokefe] around a ket
wod whas z&way& by folt the wrge, whan e walks Info & wean, to “d whadever Thave 1o d0” o
“ragke averybody happy? He observed that there sre “vary fow things that wre not supable of
iy Sy . . . oude fan of” to maks things “more inerexting”

{r} P {Bass'y] tone, gratares and other snrrounding tirenmeiances suggest st
e was suyious or juking?%

Aaswer: AL least twn Mamrounding chsurstances” desmeioato Gt B was serious
about uning Molookey 0 ommmenicsie npreparly with, and tollvence, Soutbworth,

§i} Basy’s saperiencs and knowledge of logal snd sthic mormz. The mont
compeling “swrrounding chreunmtanne” ia ot Baex was m experienced prosesator, sod g
attorney with well-defingd logal and ethical dutive, who Inew fll well thar it is hrproper t have
iy bad the st baief, attenuated, and nuphomed ondant with s sitling Juroe—let alows 2 juror in
a capital vase. By the thoe of the Waterfront Caft lncident, Buass hnd worked in g Contea Couatn
District Attormsy’s vifive for 10 years amd fn the Avroey Ueneeal’s office for five yems ™ He
abready had fried bwo capitd mens.”® And W testimony showed hat he well understood e
Tules governing lweryer-jurr contaniey

. Whery you 1o B384 trial fawwver when you ton Into a hior outaide of
a congbroom, what's your practice greseslly?

A Mod vour bead and wadk off

312413,

330,

* 300-01.

“ 302,

P Qs disvumsion of mterigked questions at Part TLA., shove.

¥ 29738,
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£ Why iz that?

2 A, "o gt wank 1o b dalling bo faows, You don’t wans to have anyone ene
you talking to jursrs, Bveryone knows that you've not supposed to-—well, the judpe
3 admonizhey svervhody i the votrtroom before the tigl, dwing the trisl, md thumy it
3 Enow 13 oas well,
5 8o vsually 1t is ree problem, You'll see them and wou might nod youer St
and po your way, but v don't stop amd tell and sy how s the triad going o suything
& fiks that. s not done.™
7 Todeed, Sulmeon testified that, when Soathworth came out of the kitchen 1o delivar tha
£ | menus, Bass junped ont of his chair, raised his hands, and told ey tat e sowld not spaak to her
9 1 beowuse e had 1o maintaln “sropricty. ™ Pass’s so~proseste, Weorth Dikeman, tustified the
1§ he rontinely reports even aceidental contasts with 2 juror 2 fhe court or the dederss. ™ Apd My,
11

Base's v charaoter witness, former appedisle Justive Mivhael Phalan, comeeded thet he would
12 Hhave “misgivings” shout, and would “revomsider,” s good opinion of Bass 1€ Bags vert
Bouthworth 2 tp with the soessage to vote guilty,™ Thus, the Court Fuels 1 dooredible that Bags
goudd havs vislated these nomme swintentionsily, or without snderstanding the gravity of hix

1% mmﬁm&.

L6 (¥ Bas'ssending Secthworth meoney. The pertinent “scarvounding circomstuons”
inohade the faot thet Pasy sent Soutlnworth money along with e message to vots fo gindt. This

18 Y st and of ﬁwéifwd%sp%yw a Hagrarg davegord for the notmal rales governing hror

1% fcontants. (Tt alao was inconsistent with Base's own normal praction in restanrnts—be adniitted
20 Habat it would be “woeseal” 1o 2end money back o 2000k 1 B therofore bopossible 1o

2% i nonchads that Bass war “Just Kdding™ ahout using MoCankey 1o convay his message to vole fr
X2 guiie,

23

34
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ag 1192138,
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P 551-82.
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Bat the Up poseesess additionsl signifivanve becausy it domsationdy slxvated the
Bhelihood the Melonkey sotimally would convey Bawg’s msssaga s Sonthworh, By smsling
Southworth » tip, Beas vivtually enared that MoConkey woadd g back ¥u the kitehan and SRy
spmething shoat Bass  Seuthwmth, MoCoakey indeed tostifiad (it be ol Bothworth thae
Bans basd fnstrocted e 1o split the i with ber'™ That slone e an improger contact and
meagy. Mimeovir, when Bass sent Southororth the 8p, ba most bave known Sat whatever
MoConkey told her was hughly Bhely to inchuds Base®s “joke™ shout vobing for guilt, Had Bues
marely been “joling™ sbeadt passing that comment on o Soathseorth, be swely would have
hastenod 4 warn MoUonksy not o do so. Bat he did not. This demorstrates that Base was nat
Jolcing ahout gelting MeConkey to give Southwonrth hoth the money il tha mesvage shogt howw

10 voie..

: &, 18 Bass divected, reguesiod or suggested that MeConkey ronvey money o
Southoworth and tol ber fu vote guilty, 44 be intend that MeConkey follow thut drevtion,
regquest oF saggestion?™

Anvwrrr Yeg, Sen megponse fo Quastion 7{e), above,

&, ¥ Bags divecied, requested or snggedied that MeConkey eowvey WOneY fy
Sonthworth and ell her 1o voio gullly, did MoConkey think that Bax sctuatly wanded him
| i o sp 7

Answer; Yoo As disvueed in the responss to Question 10, below, McConkey pave
Bouthworh he money and the uessagy o vole guilty. Since MeCondiey ¢ ot énk 1y theas
activitios bimeslf, the only ressonable infirsace is that he was doing what he thought Buss
seanted him to do. Although MeConkey testified that b had belioved that Bass was joking, ™™
MoConkey’s sctions show that be helieved that Bass winted B 1o convey both the money and

the purporied “joke” 4 Southworth,

% 6.
7 See discussion of ssterisked questions o Part 1L A, shove,

W8 Soo disnasvion of adterisked questions ot Part ILA., abovs,
5 55.66, 80, B3, '
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16 I Basy divected, requested or suggested that MeConkoy ennvey mousy to
2§ Bouthworth and oll her fo vode gullty, d43d MeConkey do s0?

Angwers Yes. Hichenbery lotifted that MoeCoulory told ber in Spring and Deosrber

4 1995 that be took 310 or 520 from Basy, gave the uwney to Southoworth o the kirchen, and tald
Resathwarth that Beer had 364 to give her the maoney andd 3o 1ol her to vote for g patlity verdict in
§ | the Prive sase.”’” Michaels ftkewise testified that Mol onkey told hue in the Spring of 1995 that
7 e bad given Bowhworth Buas’s money and Bass’s mressge to vote guilty ) She added thyt
2 ;MC-Cmﬁwy shid vt appear to e making the ey up and thal e comvemsation in which
< gmcmegf 3old her this ves Yvary seclves™ in fone
i At the hearing {13 yeurs afher bz talk with Michacls), MotConkey testified thet Bass Tave
11§ him the ronngy, told him o share it with Southworth, sod told bim to w1 her that the IOy Was
12 1 s Buos and thoat it was for a gty verdion'? MeCradeay Bother 1ot fied that Ju weoepted the |
13 | money froms Bess and then did whot Bass hod told him to do.} ™ Later, dorng crees-ouarsnating,
14 i MaeConbey said that b no louger sould recall whether he 018 Southworth sbout Bass’s FRERSRRE
13 i vore for gadlts but e adrelited that it was posaibls that e had done so. M Thas, MuConkey's
14 fiestimony was md wonsistent with that of Bichenberg and Michasls.
17 i1, {9} DI Joboson tell ey bushund, Worth Bikemsn, sbout spesuninring
1% {i Bowlyworth while at the Waterfront Caké with Bass?
1% Angeer: Yex Suhoson testified thet, the nest ramning, she todd her hushand, Worth
3§ Dikenan, sbout snomantoning Souttevorth ot the Waterfrom Cat? with Bags.™® Dikeman

21§ confizmed that Johmgon toid bim about the incideny. '

a3 1117 6195,

W 47475, 485, 491, 49%; eve ales Bx. I, T 47,
S 478,

25 BV gugs.

25 1Y 66913

U2 50.81.

M8 13233, Be KL
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3 If g0, what &id she 128 Dikerann?
Angwer: The next roaeming, Joluwon gave Dikemen e following aceoum™¥
Ome evening daring the Prics jrisd, afler playing rognethal] togeiher, she and Buss wor
ti the Watprfivad Caft and ordeved dunks. MeConbey adhed i thay wanted 10 ordler fond,
Whem they ssid that they did, a womsn cume out witl wens, Fass later slentified the woman ue
Letta Boudiowvorth, & juvor in the Prce case. When Bass saw Reuthworth, be humped ap fiom ks
barstool, Yeld up hix honds a5 'he wers beiag sresed,”” went bebind Johneon, and said

seammtidng Bhe, "1 can’t talk o v Tve ot o malntain proposty.” Swathwerth save them

menes and reonmended the they :.frsier orab feitters. Then she retremted to the kitohen,
Frshmzon subd that she did not sex Sowhwerth aguin that svenig,

Ag she and Buss prepared fo lowvs, MeConkey gave them the chork, The bill wes S
mire than $20. Baes pul two twenties down, abid them avross the buar to Muonkey, lnaned over
“ooaapitatorially,” and told MoeConkay, “{Glive one of the tweanties 10 Zetty snd 168 her to vote
guilty,” or sounething ke et ' MeCrakey fok the mony, tumed sround to the caxh register
fehind bivn, got change, 2nd gave ¥ to Bass, who then loft the tip/#

Dikerpan testified that Johwer told hire that, aftsr playing reoguetiall topsther, die wmd
Bass had had & drink of she Waterfront Café wher Southwarth worked, and that, upon lswing,
Bass had pwid the il avd bad aid to MoUoakey *eomisthing slong e Hnes of il Zotta
guitty 1

FOR, W, BBIOE WATSON
Hiedge of the Superkor Couy

U5 S 13227-133:10 {fubnson recounted to Dikeman “the eumive sel of events” that she hod
witneased the provions nighth

HP At the bearing, Johnson zaid that he held up His hand “Hke %82, 129, but her declarstion
sharifies Dt he held up Bs hands o 4 s weve bedng amsted”™ B R

g B, K
g0

2 131-32; 140-41.
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Respactfolly sabmitted,
Dateds June 18, 20609
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Dated: June 19, 305

FEKER & VAN NESY, LLP
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