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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,

S064306
\2
CAPITAL
JOHN JOSEPH FAMALARO, CASE

Defendant and Appellant.

INTRODUCTION

In the early morning hours of June 3, 1991, 23-year-old Denise Huber
was driving southbound on Highway 73 through Costa Mesa when one of the
tires on her car blew out. The following evening, her Honda sedan was found
parked on the shoulder of the freeway, but there was no sign of Denise.

In July of 1994, appellant, John Joseph Famalaro (Famalaro) was a self-
employed house painter in Yavapai County, Arizona, just outside of Prescott.
A sheriff’s deputy was dispatched to Famalaro’s residence to investigate a
Ryder rental truck that had been parked on a side driveway next to the house
for an extended period of time. A check of the Ryder truck's VIN and license
plate numbers revealed that it had been reported stolen from Orange County,
California. In anticipation of impounding the stolen vehicle, the deputy called
a locksmith to unlock the truck so an inventory search could be conducted. A
heavy duty electrical cord running from the back of the truck into Famalaro’s
garage had already been observed and, when the padlock on the back of the
truck was removed and the door opened, it was discovered that the electrical

cord provided power to a chest-type of freezer. After a padlock on the outside
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of the freezer was removed, the nude body of a young woman in a semi-fetal
position was discovered. The woman’s body was inside three large garbage
bags and her hands were handcuffed behind her back. The truck, the freezer,
and its contents were towed to the coroner’s office in Phoenix.

A pathologist discovered that the woman’s head was covered by three
white plastic trash bags. After the white trash bags were removed, the
pathologist could see that the woman appeared to have been gagged and her
eyes had been covered with duct tape. The woman’s skull had been shattered
into multiple pieces and bits of the white trash bags were embedded in some of
the indentations in the skull. Through fingerprints, the body was identified as
that of Denise Huber and the cause of death was determined to have been
multiple skull fractures caused by blunt force trauma. Vaginal swabs revealed
no evidence of a sexual assault, however anal swabs revealed the presence of
some degraded sperm.

A search of the interior of Famalaro’s cluttered house led to the
discovery of boxes containing the clothing Denise had been wearing on the
night she disappeared, as well as her shoes, her purse and its contents. A claw
hammer and a nail puller, which were later established to be the murder
weapons, were also found inside the boxes. Several copies of the Orange
County Register containing articles about the disappearance and search for
Denise Huber were found inside the residence.

The ensuing investigation led law-enforcement to a warehouse space in
the Laguna Hills of Orange County where Famalaro had operated a painting
business in 1991. By 1994, the warehouse was occupied by a new commercial
tenant. Areas of the interior of the commercial space were sprayed with
Luminal, which revealed possible blood stains in a corner. After portions of

drywall in the corner were removed, wood framing was discovered that had



been saturated with blood. The DNA profile of the blood in the wood framing
matched the DNA profile of Denise Huber.

An Orange County Grand Jury charged Famalaro with the first degree
murder of Denise Huber. Two special circumstances, that the murder was
committed during the commission of a kidnaping and that the murder was
committed while engaged in the commission of the crime of sodomy’, were also
alleged. At trial, Famalaro’s defense aggressively challenged the strength of the
evidence supporting the kidnaping and sodomy allegations. An Orange County
jury found Famalaro guilty of first degree murder and found both of the special
circumstance allegations were true.

During the penalty phase of the trial, Denise Huber’s parents testified
about their suffering from her disappearance and murder. Two of Famalaro’s
former girlfriends testified about how he had handcuffed them before he
attempted to sexually abuse or humiliate them. Neither woman reported the
instances to authorities and Famalaro had no criminal record. Famalaro called
21 witnesses to present evidence about his dysfunctional family and childhood,
his overly-controlling mother, and his emotional distress and physical illness in
the days following the murder. On June 18, 1997, the jury determined the death
penalty was appropriate and on September 5, 1997, the Honorable John J. Ryan

sentenced Famalaro to the penalty recommended by the jury.

STATEMENT OF THE CASE

On September 27, 28, and 29, 1994, the Orange County Grand Jury
heard testimony in the matter of People v. John Joseph Famalaro, Case No.

94ZF0196. (1 CTY 4-337.) On September 29, 1994, the Grand Jury issued an

1. “CT” refers the eight volumes of the Clerk’s Transcript; “Supp. CT”
refers to the eleven volumes of the Supplemental Clerk’s Transcript; “RT”



Indictment charging Famalaro with the first degree murder of Denise Huber in
June of 1991 (Pen. Code, § 187, subd. (a)), which was alleged to have been a
serious felony within the meaning of Penal Code section 1192.7, subd. (¢) (1).
As to that count, it was also alleged that the murder was committed during the
commiission of, or the attempted commission of, the crime of kidnaping (Pen.
Code, §§ 207 and 209), and during the commission of, or the attempted
commission of, the crime of sodomy (Pen. Code, § 286), within the meaning of
Penal Code section 190.2, subdivisions (a) (17) (i1) and (a) (17) (iv),
respectively. (1 CT 340-341.)

On April 1, 1996, Famalaro filed a Penal Code section 995 motion,
and points and authorities in support thereof, in which he alleged insufficient
evidence had been presented to the Grand Jury to support the kidnaping and |
sodomy special allegations. (4 CT 1339-1362.) After a hearing on June 7,
1996, the trial court denied Famalaro’s Penal Code section 995 motion. (5 CT
1447.)

On November 7, 1996, Famalaro filed a motion to suppress evidence
pursuant to Penal Code section 1538.5. (1 Supp. CT 1-16.) The trial court

denied Famalaro’s motion to suppress evidence on March 3, 1997. (5 CT

1727-1735.)

refers to the 28 volumes of the Reporter’s Transcript; and “CJQ” refers to the
volume of Confidential Juror Questionnaires of the sitting jurors.

The appellate record also includes a 13-volume “Clerk’s Supplemental
Transcript” comprised of a large number of pleadings and transcripts
concerning the applicable law on the admission of DNA evidence at the time
of trial. As those pleadings involved another case involving DNA evidence
pending before the Orange County Superior Court at the time of Famalaro’s
trial, and as the introduction of the DNA evidence in the People’s case in chief
in the instant matter is not at issue on appeal, there are no citations to that series
of transcripts in Respondent’s Brief on Appeal.
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On March 20, 1997, Famalaro filed a Petition for Writ of Mandate with
Division Three of the Fourth District Court of Appeal in Case No. G021332,
challenging the trial court’s denial of his motion to suppress evidences. (5 Supp.
CT 1108-1182.) On April 17,1997, the Court of Appeal denied the Petition for
Writ of Mandate. (10 Supp. CT 2906-2907.)

On November 12, 1996, Famalaro filed a motion with the trial court for
a change of venue. (Pen. Code, § 1033.) On February 28, 1997, the trial court
denied the motion for a change of venue. (5 CT 1725-1726.)

On March 17,1997, Famalaro filed a Petition for Writ of Mandate with
Division Three of the Fourth District Court of Appeal in Case No. G021303,
challenging the trial court’s denial of his motion for a change of venue. (2
Supp. CT 211-323.) On March 18, 1997, the Court of Appeal denied
Famalaro’s Petition for Writ of Mandate in Case No. G021303. (5 CT 1769-
1770; 4 Supp. CT 1106.)

On March 28, 1997, Famalaro filed a Petition for Review with this
Court in Case No. S060074, challengihg the Court of Appeal’s denial of his
Petition for Writ of Mandate concerning his motion for a change of venue. (10
Supp. CT 2746-2789.) On April 18, 1997, this Court denied Famalaro’s
Petition for Review. (11 Supp. CT 2908.)

Jury selection began on April 23, 1997. Twelve jurors and four alternate
jurors were seated on May 7, 1997. (5 CT 1810-1811; 6 CT 1831-1835.)
Before the first witness was called to testify, Famalaro renewed his motion for
a change of venue, and the motion was again denied. (6 CT 1867-1869.) On
May 22, 1997, the jury found Famalaro guilty of murder in the first degree. The
jury also found the kidnaping and sodomy special circumstance allegations

were true. (6 CT 1948-1949.)



The penalty phase of the trial began on May 29, 1997. (6 CT 1956-

1957.) On June 18, 1997, the jury determined the appropriate penalty was
death. (6 CT 2068.)

On August 28, 1997, Famalaro filed a motion for a new trial. (6 CT
2120-2149.) The trial court denied that motion on September 5, 1997. Also on
September 5, 1997, the trial court denied Famalaro’s applicafion for a
modification of the jury recommendation and sentenced him to death for the

murder of Denise Huber. (6 CT 2185-2190.)

STATEMENT OF FACTS

GUILT PHASE

June Of 1991, Orange County, California

On the Sunday evening of June 2, 1991, a young man named Robert
Calvert accompanied 23-year-old Denise Huber to a Morrisey concert at the
Forum in Inglewood. The two tickets for the concert had been obtained by
Denise’s boyfriend, Steven Horrocks. (17 RT 4537-4538.) After Horrocks
learned he had to work that night as a bartender at the Spaghetti Factory in
Newport Beach, he asked Calvert, who was a friend of theirs, to escort Denise
to the concert in his place. (19 RT 5067.) Horrocks had known Denise since
1988 or 1989 when she began working as a waitress at the Spaghetti Factory
(19 RT 5069-5070), and, by 1991, they had been dating each other for less than
six months. (19 RT 5066-5067.)

Denise lived with her parents on Vista Grande in Newport Beach. (18
RT 4621.) The plan that night was for Denise to drive her car to the concert.
Denise picked Calvert up at his residence in Huntington Beach, then they
stopped at a liquor store and picked up some orange juice, a small bottle of

vodka, and a bag of pretzels before they got on the freeway. After parking at
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the Forum at approximately 8:00 p.m., they stayed in the car where they each
consumed four or five shots of vodka and some of the orange juice. Calvert
described it as “getting a little partied up before the concert.” (17 RT 4538-
4539.) Calvert recalled the bottle as having been pint-sized and in the shape of
a flask with one rounded side. (17 RT 4554.) During the concert, Calvert and
Denise shared a 20-ounce glass of beer. The concert ended at 11:00 or 11:30
p.m. (17 RT 4540.) After the concert, they went to the El Paso Cantina on
Pacific Coast Highway in Long Beach, where they stayed until closing time -
between 1:30 and 2:00 a.m. While they were there, Denise drank two more
glasses of beer. (17 RT 4540-4542.) After they left El Paso Cantina, they
decided to “call it a night” because they both had to work the next day?, so
Denise drove Calvert back to his residence in Huntington Beach. (17 RT
~ 4543.) After Denise dropped him off, Calvert noticed it was 2:05 a.m. (17 RT
4567.) Denise did not appear to be intoxicated. (17 RT 4542.) Calvert did not
know what happened to the bottle of vodka they had purchased, but it would
have still contained some vodka. (17 RT 4555.)

Denise had been “very dressed up that night” in a dress, black stockings,
and high heels and she looked very attractive. (17 RT 4544, 4546.) Calvert
had seen Denise wear the same shoes several weeks earlier. On the night of the
concert, Calvert had not noticed any damage to Denise’s shoes, nor did he
notice her limping or hear the sound made when a tip is missing from a heel.
(17 RT 4548, 4564.)

Denise never returned home after the concert. (18 RT 4619.) On
Monday, at approximately 6:00 p.m., Denise’s mother, Ione Huber, called one

of Denise’s friends, Tammy Brown. Brown then called several other friends,

2. At the time, Denise was working two jobs. One job was as a
waitress at the Cannery Restaurant in Newport Beach, and the other job was as
a sales clerk in the Broadway store in the Fashion Island shopping center in
Newport Beach. (18 RT 4624-4625.)
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including Calvert in Huntington Beach, but no one had heard from Denise that
day. Brown got into her car and drove up to Huntington Beach. On her way
back to Newport Beach, Brown spotted Denise’s Honda parked on the shoulder
of southbound Highway 73, just north of the Highway 55 turn off to Newport
Beach. Brown recognized the Honda by its license plate (beginning with
“2JVV™), and saw that the rear passenger tire was flat. Brown drove to a pay
phone to call Denise’s parents. (17 RT 4599-4600.) It was approximately
10:00 p.m. (17 RT 4604.)

After receiving Brown’s telephone call, Ione and Dennis Huber found
Denise’s car on the shoulder of southbound 73, right where Brown had said it
was. No lights were on in the car, inside or out. They opened the passenger
door and looked inside, but they did not touch anything else. There were no
keys in the Honda and they did not have a spare key. Ione Huber could not
recall if the inside dome light turned on when they opened the door, but there
was sufficient light from the outside to see the interior. (18 RT 4627-4629.)

Ronald Allen Smith was the Costa Mesa Police Department Sergeant in
charge of Denise Huber’s disappearance in 1991. (17 RT 4572.) The location
where Denise’s car was found was on an elevated portion of the Corona del
Mar Freeway and the nearest telephone would have been 2/10s of a mile away
near the intersection of Bear and Bristol Streets in Costa Mesa. (17 RT 4576.)
The area was well-lit at night and several emergency call boxes on the roadway
were visible from the location of the car, including one on the nearby transition
road to Highway 55 towards Newport Beach. (17 RT 4579-4580.) An aerial
photograph depicted the exact location of Denise’s car in green paint (the paint
had been touched up over the years to memorialize the exact location), as well
as the skid marks that came from the right rear tire. (17 RT 4584-4585.) Smith

first saw the Honda after it had been towed from the freeway. A pair of



women’s hosiery had already been collected from the front passenger-seat.?’ (17

RT 4586-4587.)

July 13, 1994, Prescott, Arizona

Prescott, Arizona is about 100 miles north of Phoenix, the state capital.
(18 RT 4640.) On July 13, 1994, Yavapai County Deputy Sheriff Joseph
Michael DiGiacomo was on patrol when he received a radio call about a
possible stoleﬁ vehicle. The vehicle was a 24-foot Ryder rental truck that was
parked on the side of a house located at 685 Cochise Drive inside the Prescott
Country Club. The house ‘was situated on the corner of Navajo and Cochise
Drives, and the truck was parked on a side driveway near the Navajo Drive side
of the residence. (18 RT 4641-4642.) DiGiacomo ran the license plate and
vehicle identification number on the truck (18 RT 4642-4643), and learned the
truck had been reported stolen from Orange County, California in January of
1994. (18 RT 4650.)

The normal procedure was to secure a stolen vehicle, conduct an
inventory of its contents, and have the vehicle towed away. (18 RT 4643.)
Since the truck was locked, DiGiacomo first had to call for a locksmith. The
locksmith wore gloves so as to not interfere with any fingerprints, then he
unlocked the front and rear of the truck. After the back of the truck was
opened, DiGiacomo saw a chest-type of freezer and a lot of painting equipment
including paint cans, rollers and canvas. The freezer had a lock on it and was
sealed with a significant amount of tape. It was plugged into a red extension
cord that ran out of the back of the truck and over the back fence. (18 RT
4645-4646.) The other end of the extension cord was plugged into the house.

3. Denise used to wear thigh-high hosiery and she had a habit of
slipping them off whenever she was on her way home because they were
uncomfortable. The thigh-high hosiery had elastic around the top and the
longer they were worn, the more uncomfortable they became. (17 RT 4605.)
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(18 RT 4706.) Because of the freezer and all of the five-gallon cans in the
truck, many of which were unmarked, DiGiacomo became concerned that they
might have discovered a clandestine lab for the manufacture of
methamphetamine. He called for assistance from the Prescott Area Narcotics
Task force (PANT). (18 RT 4646-4647.)

When PANT investigators arrived, they did not think the cans indicated
drug manufacturing activity, but they were concerned about the electrical cord
and the freezer. It was decided to continue to treat the scene as a possible
mobile drug lab until they completed the inventory search. The fire department
was called to the scene in case of booby traps or other safety hazards. (18 RT
4647.)

A couple of narcotics investigators donned gloves and the lock on the
freezer was cut off. When the investigafors started pulling the tape off of the
outside of the freezer, they immediately detected a foul odor that DiGiacomo
recognized as that of a dead animal or body. After they opened the freezer, one
of the narcotics officers reached inside and felt what he believed was a human
shoulder and something metal. At that point, DiGiacomo took everyone off of
the scene, put up crime scene tape, and called the person in charge of the
homicide and major crimes unit, Lieutenant Supervisor Scott Mascher. (18 RT
4648.)

When Lieutenant Mascher arrived at the residence, he observed the
Ryder rental truck backed into the side driveway, with a white Dodge pickup
truck parked next to it. (18 RT 4661-4662.) Lt. Mascher and another
detective, Detective Brown, opened the freezer and observed a black plastic bag
in the lower left side of the freezer. The freezer, which was operating and cold,
was empty except for the black garbage bag and its contents, and some ice
crystals. They could see what appeared to be frozen blood or bodily fluids on
the bottom of the freezer. (18 RT 4663-4664.) Ice crystals and frost inside the
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freezer were consistent with something having been in the freezer for a long
time. (18 RT 4705.)

Lt. Mascher could not see into the bag, which looked like thie big trash
bags used for lawn clippings. From the odor, something had clearly been
decomposing inside the freezer. (18 RT 4664.) Detective Brown cut open one
side of the bag, then through another bag, and then another bag - three black
bags in all. When part of the bags were peeled back, Lt. Mascher saw a human
shoulder and some decomposing flesh, then he saw that the hands were secured
- behind the back with steel handcuffs around the writs. They opened the bag a
little bit more in a vain attempt to see if there was anything to identify the body.
They did not see any clothing. (18 RT 4665.) The body was in kneeling
position and curled over with the head bent way down and tucked under the
chest. (18 RT 4667.) As they found nothing to help them establish the identity
of the person, Lt. Mascher looked for blood splatter or anything else to indicate
if the person had been killed in the freezer. He did not see anything, so he
decided to seal up the freezer and have everything - including the truck - taken
directly to the crime laboratory in Phoenix. (18 RT 4668.) The Yavapai
County Sheriff’s Department had a contract with Forensic Pathologists in
Maricopa County, so Lt. Mascher arranged for a tow truck to take the truck to
Phoenix. (18 RT 4668-4669.)

Post-Mortem Of Denise Hubber’s Body., July 14 & 16, 1994,
Phoenix, Arizona

Ann Bucholtz, M.D., Medical Examiner in Phoenix, Arizona, witnessed
the opening of the freezer in Phoenix and saw the remains inside, but she had
to wait until the exterior of the freezer was processed by investigators before the
body could be removed. (19 RT 4972, 4976.) The body in the freezer was
frozen solid. The body, and the black plastic bag enshrouding the body, were
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stuck to the bottom of the freezer where there was a frozen layer of liquid. (19
RT 49717.)

On July 14, 1994, after the body was removed from the freezer and
placed into a body bag, it was transported to Dr. Bucholtz’s office. Dr.
Bucholtz’s first concern was to obtain any evidence she could find before it
could be destroyed by the thawing process. Dr. Bucholtz was also interested in
identifying the woman. (19 RT 4977.)

The handcuffs around the wrists were so tight that Dr. Bucholtz could
not pass her fingers underneath the cuffs and move them. The handcuffs were
removed with bolt cutters. Dr. Bucholtz looked for any trace evidence on the
outside of the body, and evaluated the hands and took fingernail cuts and
scrapings. (19 RT 4978.) After the handcuffs were removed, fingerprints were
taken. (19 RT 4984.) Through those fingerprints, the body was subsequently
identified as that of Denise Huber. (19 RT 5047-5048.)

Dr. Bucholtz was concermed about gathering evidence of a sexual
assault, just as she would have been for any woman’s body found under similar
conditions. The body was bent at the hip with the knees next to the chest area,
so the anal orifice was initially the easiest to observe. There was some frozen
water that had pooled in the rectal region on the exterior of the body. She
scraped some of that into a jar in an attempt to make a rape collection. (19 RT
4978-4979.) Dr. Bucholtz explained that she obtained a sample from the
opening of the anal orifice by using the rounded handle of a clean scalpel and
scraping the frozen fluid directly into a jar. (19 RT 4979-4980.) On that date
(July 14, 1994), Dr. Bucholtz was only able to insert the handle of the scalpel
about one inch into the anal orifice because, except for the edges, the body was
still frozen solid. (19 RT 4980.)

In order to complete as much of the sexual assault collections as possible

on July 14, 1994, Dr. Bucholtz had to thaw portions of the body to get to the
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face and vaginal area. To speed up the process, she used a hair dryer to thaw
the arms and head enough so they could be moved. It was at that po int that Dr.
Bucholtz discovered the head was covered with three white kitchen garbage
bags. (19 RT 4980.) When she removed the white bags, Dr. Bucholtz saw a
piece of grey tape that extended from the area of the upper lip to the upper
eyelids. The tape covered the eyes like a blindfold, and covered the face from
the mouth to the eyelids. Dr. Bucholtz collected some swabs from the mouth
first, then scraped some watery material out of the mouth into a clean jar. (19
RT 4981.) An unusual aspect about the mouth was that it was open. Usually,
when a person dies, the mouth is closed. In this case, the open mouth was
round in shape. Everything was photographed and documented, and all of the
tape was collected. (19 RT 4981.) In preparation for saving the bags, a
technician who assisted Dr. Bucholtz in collecting some of the evidence shook
the bags and a wadded mass of cloth fell out. The cloth was in a rounded
configuration and it appeared to have been soaked with blood. (19 RT 5049.)
The shape of the wadded up cloth was consistent with the shape of the mouth.
(19 RT 5011.)

Dr. Bucholtz wanted to obtain a vaginal collection before any liquid
inside could seep out. (19 RT 4981.) She worked on thawing the body enough
to visualize the vaginal opening. The swabs were directed into that area, and
secretions and pooled specimens near the vaginal area were again collected by
being scraped into a jar. Dr. Bucholtz could not obtain a collection from the
inside of the vagina at that time because of the frozen condition of the body.
(19 RT 4982.) Two days later (on July 16, 1994), after the body was
completely thawed, Dr. Bucholtz obtained the internal sexual assault collections
from the rectum and vagina. (19 RT 4982-4983.) She used clean gloves for

collecting evidence from each orifice. The swabs were inserted approximately
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four inches, then placed in a drying unit before being put inside sterile
containers. (19 RT 5011-5012.)

Adhering to the body was some bloody fluid, much of it in the armpit
area. There was also some frozen fluid in the bottom of the bag. Out of
concern that there might not be any internal portion of the body amenable to
toxicology testing in light of the state of decomposition, fluid external to the
body from the bottom of the bag was collected. (19 RT 4985-4986.)

Dr. Bucholtz observed a number of external injuries to the head, and she
prepared a diagram to document those injuries (People’s Exhibit 100). (19 RT
4976.) Dr. Bucholtz assigned letters to each of the injuries, but there was no
pattern or significance to her lettering. “A” was a large gaping laceration over
the scalp above the left eye that extended into the hairline. Bone and skull
fractures could be seen at the bottom of the laceration. “B” was a laceration a
little bit higher and more towards the middle of the head than “A,” and it also
had visible bone fractures in the depths of the wound. “C” was on the left side
of scalp and had a T-shaped appearance, although it was oval around the edge
and had a 3/4" x 3/4" discoloration. “D” was a curved tear above left the ear.
(19 RT 4987-4988.) “E” was slightly in back of “D” and had a c-shaped
curved edge. It also had tearing of the skin and visible bone. Just below that
were some smaller lacerations. “F’was a large, irregular tear over the left side
of the back of the head that also had visible bone fractures. “G”was in the
same area as “F,” and it also had a large tear and visible bone fractures
underneath. “H”was on the right side of the head, above the ear, with large
stellate - three inches by three inches. Grey matter, which was the brain itself,

could be seen though the skull fractures. “I” was on the right side of the head
at the hairline near the temple, with adjacent tearing. “J” was just in front of the
ear and was oval or round in shape with adjacent tearing. “K” was posterior to

the right ear and was a curved laceration. “L” was a laceration on the right
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cheek. (19 RT 4989.) All of the above injuries were documented before any
tissue was removed. (19 RT 5001.) Dr. Bucholtz decided to have the skull
reconstructed, and she utilized the assistance of Dr. Laura Fulginiti and Dr.
Water Birkby, both of whom had experience in reconstructing human remains
from bone components. (19 RT 4996.) The skull was “basically shattered.”

They glued it together as best they could, but there were some gaps they could
not reconstruct, either because the remaining pieces would not fit or because
they were missing. (19 RT 4998.)

In some of the fractures there were dents or divots that did not go all the
way through the skull. Dr. Bucholtz described these as glancing blows.
Caught in some of those divots were little pieces of tissue and hair, as well as
some bits of the white plastic bags that had covered the head. (19 RT 4999.)
The white bags also had small holes, or little slit-like tears in them that were
associated with the injuries inflicted. (19 RT 5007.) This established that the
plastic bags were in place when the blows were struck. (19 RT 5000.)

Dr. Bucholtz could not determine exactly how many blows were
inflicted, but she was able to determine the minimum number of blows required
to inflict the injuries detected. This was done by examining the skull both
before and after the tissue was removed. She discerned a minimum of 14 direct
blows, and 17 glancing blows, for a minimum of 31 blows. (19 RT 4990.)
While 31 was the minimum number of blows required to inflict the injuries
observed, there was no way to know exactly how many blows were struck, or
the maximum possible number of blows, because there could have been
fractures on top of fractures. (19 RT 4998.)

Laceration “C” had a central tear that looked T-shaped. Surrounding
that tear was a round or sligﬁtly oval discoloration. (19 RT 4991.) Dr.

Bucholtz had the opportunity to look at a hammer and nail puller (Exhibits 74
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and 75 ¥)when she was examining the skull, so she was able to compare each
instrument to each of the injuries. (19 RT 4992.) Dr. Bucholtz formed the
opinion that the injuries she observed were consistent with those two
instruments. (19 RT 5002.)

The internal examination of thé body from the neck down showed
nothing unusual. All of the organs were free of disease and there were no
lacerations or evidence of bruising. In some cases, physical trauma may result
from a sexual assault, but not always. Dr. Bucholtz found none in this case.
Dr. Bucholtz also incised the wrist areas to see if there was any bruising, but did
not find any. (19 RT 5008-5009.) Dr. Bucholtz did not observe any defensive
wounds on the body. (19 RT 5016.)

Dr. Bucholtz determined the cause of death was blunt force trauma. (19 |
RT 5010.) The scalp has a lot of blood vessels. A living person with that many
head injuries would bleed profusely. After death, the bleeding would decrease
because the heart would stop beating. (19 RT 5011.)

Search Of Famalaro’s House, July 14-26., 1994, Prescott,
Arizona

John Joseph Famalaro was the owner and occupant of the house on
Cochise Drive in Prescott, Arizona, and he was identified in court by Lieutenant
Lt. Mascher. (18 RT 4669.) A search warrant for the house was obtained on
July 14, 1994, and Famalaro’s cluttered house was searched, in shifts, until July
26, 1994. The house had three bedrooms, but only one bedroom was being
utilized for sleeping. All of the clothing in the bedroom was of the same size
and was for a man. (18 RT 4670.) Lt. Mascher supervised the search and, at
some point, the Costa Mesa Police also became involved. (18 RT 4671.) On

4. The hammer and nail puller had been recovered by law enforcement
during a search of Famalaro’s house. (18 RT 4696.)
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one side of Famalaro’s backyard was his mother’s house. The electrical cord
to the freezer had been plugged into Famalaro’s house. (18 RT 4706.)

Famalaro’s house contained a lot of items, but it was all organized in
boxes and stacks. It was an unusual search scene due to the volume of material
inside. There were probably hundreds of thousands of pieces of paper which
included receipts dating back to the 1970s. There were also a lot of magazines,
but Lt. Mascher did not recall any individual, clipped-out articles in the house.
(18 RT 4707-4708.) The house had lots of boxes that basically appeared to
- have not been unpacked. (18 RT 4737.)

Included in the items seized during the search were two large cardboard
boxes and their contents. The two boxes, which were approximately two feet
by two feet in size, were found next to each other on a shelf in the garage and
were identified by investigators as boxes 212 and 213.2 (18 RT 4672.) On the
outside of both of the boxes were shipping labels addressed to Dragon Fly,
23192 Verdugo, No. D, Laguna Hills, CA, 92653. (18 RT 4677, 4685.) Both
boxes also had the word “Christmas” marked on the outside with Magic
Marker. (18 RT 4672, 4696.)

When Lt. Mascher opened box 212, there was a backpack on top of a
big black garbage bag that looked like the garbage bags enshrouding the body
in the freezer. Inside that bag were more boxes that contained a number of
items, including a woman’s jacket, a dress, a hammer, and some car keys. (18
RT 4712.) The hammer had blood on it (18 RT 4696), as did the jacket. (18
RT 4682.) The right shoulder strap of the dress had been tormn off and was
frayed in back. (18 RT 4673.) A piece of chewed gum was stuck to the back

of the jacket’s collar, and there was a pack of chewing gum in one of the

5. Although photographs of the boxes were identified at trial as People’s
Exhibits 16 and 42 (18 RT 4672, 4685), the boxes themselves were identified
as boxes 212 and 213 by witnesses.

17



pockets. (18 RT 4827.) The chewed gum was the same color as the gum in the
pack. (18 RT 4835.) Another box found inside box 212 contained another
large black garbage bag that held a black leather wallet with numerous credit
cards, personal notes, a AAA card, a checkbook with Denise Huber’s name,
and a purse. (18 RT 4674-4675.) The wallet also contained a Yellow Taxi
card with a phone number for the company. (18 RT 4680.)

Another box found inside box 212 had the words “Ameritone Paint” on
top. Inside the Ameritone box was a smaller box that contained a makeup
mirror/compact, a set of keys that included a Honda key, a pen, a little black
lipstick pouch, and a pair of black, high-heeled pumps. (18 RT 4675-4676.)
The backs of both of the heels on the shoes were severely scraped. (20 RT
5298.) The Ameritone Paint box had stains that appeared to be blood. There
were also blood stains on the inside of one of the shoes, on the key ring, and on
the wallet and checkbook. (18 RT 4678-4679.) Lt. Mascher observed some
mold on the blood on the key ring. Lt. Mascher knew mold would grow on
blood as it deteriorates. He vividly remembered that the box had a “pretty foul
smell.” He first noticed the smell when he opened the box, but the odor became
much stronger as soon as he opened the large garbage bag. (18 RT 4713.)

Box 212 also contained a pair of stone-washed blue jeans with blood
stains on them. The jeans had a 32" waist and 32" inseam- the same size as
other men’s stone-washed jeans found inside Famalaro’s house. (18 RT 4681.)
A Lake Wobegone sweatshirt found inside the same box was also covered in
blood. (18 RT 4682-4683.) A pair of surgical gloves found in the box were
inside out, as if someone had worn them and taken them off. (18 RT 4683-
4684.) Some rags found inside box 212, as well as the broken down cardboard
of the box itself, were stained with blood. The rags were marked “cotton,” and

a number of them were crumpled and “fused together” from apparent blood
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soaking and drying. (18 RT 4684.) The rags appeared to be the left-over scraps
from die cut fabrics. (18 RT 4687.)

Blood was visible on the inside of the flaps of box 213. Inside that box
were more cloth rags with blood on them, an empty box for handcuffs, a roll of
silver duct tape, a nail puller (also called a nail pry bar), and a white plastic
garbage bag with yellow draw strings. Lt. Mascher recognized the white bag
as being like the three white bags that had covered Denise’s head. (18 RT
4685-4686.) There was dried blood on the nail puller. (18 RT 4696.) Inside
the white plastic bag was a grey tarp that measured five feet by fifteen feet.
There was a lot of dried blood on the tarp and the tarp was rolled up, with more
rags inside. (18 RT 4690.) The roll of duct tape found in box 213 was the
same type of tape that had been found on Denise’s eyes and face. (18 RT
4688.)

In a nearby comer of the garage was another box containing a tarp with
blood stains all overit. (18 RT 4691.) The box that tarp had been in appeared
to have rotted away due to the blood on it. (18 RT 4694.) Rolled inside the
tarp was another shirt, that also had blood on it. (18 RT 4693.) A couple of
handcuff keys were found in a little brown coffee cup inside a desk drawer
inside Famalaro’s house. Lt. Mascher later discovered the keys unlocked the
handcuffs that had been found around Denise’s wrists. (18 RT 4694-4695.)
Downstairs in the house were two stacks of newspapers, approximately 20
inches high. (18 RT 4722-4723.) On the top of one stack was an Orange
County Register dated June 7, 1991, with the headline: “Newport Woman Still
Missing, Officers Stymied, Family Offers $5,000.” (18 RT 4701-4703.) He
could not recall if all of the papers were from the Orange County Register, but

he did notice that they were all California newspapers.? This was significant

6. Some Arizona newspapers were found in the garage. (18 RT 4746.)
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at the time of their discovery because investigators were still trying to identify
the murder victim. (18 RT 4723.) Lt. Mascher could not remember the dates
of all of the newspapers, but the one with the story about Denise Huber’s
disappearance had been right on top. (18 RT 4724.)

On a closet shelf in a spare bedroom upstairs were two more Orange
County Register newspapers. The headline on one of the newspapers read,
“Hubers Refuse To Stop Hoping For Return Of Their Daughter.” A headline
on the other paper read, “Family Of Missing Woman Gets Solace From Faith
And Friends.” The newspapers were dated Friday, June 14, 1991, and
Wednesday, July 3, 1991, respectively, and were found in a six or seven inch
tall stack of newspapers from approximately the same dates. (18 RT 4700.) On
the floor of that bedroom closet was a newspaper dated June 4, 1992, bearing
the headline, “Painful Anniversary.” That article had a photo of Denise
Huber’s parents, Dennis and Ione Huber, standing in the location where
Denise’s car had been found on Highway 73. In the background was a banner
or billboard with a photo of Denise that said, “Have You Seen? Denise Huber -
Call ....” (18 RT 4703-4704.)

A receipt for the chest freezer was also found inside Famalaro’s house.
The receipt indicated the freezer had been ordered from Montgomery Ward’s
on June 10, 1991, and had a scheduled delivery date of June 12, 1991.7 (18 RT
4698-4699.) The key to the lock on the freezer was found inside the rental
truck. (18 RT 4696.)

There were a lot of videotapes in the house, perhaps 50 or more. (18 RT
4708.) Most of the video-tapes were in a box in the downstairs den, but a few

videos were on a shelf in a spare bedroom that was used as an office. (18 RT

7. The parties later stipulated that the freezer in which Denise Huber’s
remains had been found was delivered to Famalaro on June 11, 1991, i.e., eight
days after Denise disappeared. (29 RT 5210.)
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4697-4698.) At the beginning of one of the video tapes found on the shelf in
the office was a story about Denise Huber’s disappearance that had aired in a
television show called Inside Edition. (18 RT 4714.) The story about Denise
Huber was just one segment of the show, which usually had three or four
segments per episode, and was the only portion of Inside Edition that had been
recorded. (20 RT 5247-5248.) Some other things had also been recorded on
the video tape, including a basketball game and part of a movie. (20 RT 5245-
5246.)

Search Of Famalaro’s Warehouse, July Of 1994, Laguna Hills,
California

According to a former girlfriend of Famalaro’s, Nanci Lynn Rommel
(née Gowan), Famalaro owned and operated a painting business in a warehouse
on Verdugo Drive in Laguna Hills, California in 1991. Famalaro was also
living in the warehouse at that time. The warehouse had a two-room office area
and Famalaro used one of those rooms as his bedroom. He kept that room
padlocked. (18 RT 4633-4635.)

On July 18, 1994, Laurie Crutchfield, a forensic scientist with the
Orange County Crime Lab, participated in the forensic investigation of the
inside of the warehouse space on Verdugo Drive. (18 RT 4752-4754))
Crutchfield observed indications of blood inside of the warehouse, so she
sprayed Luminal over the area. She obtained a positive result for blood in the
southwest corner of the warehouse when the area luminesced. (18 RT 4754.)

Crutchfield then performed a presumptive test for human blood (LMG).
That test was positive. After removing some drywall, part of the wooden
framing was removed, particularly the lower portion of the framing that made
contact with the concrete floor. A portion of that wood framing was a deep
maroon color. A presumptive test on the maroon-colored wood, and on what

appeared to be blood on the concrete floor itself, were both positive for human
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blood. (18 RT 4756-4757.) Crutchfield took the piece of wood with blood on
it back to the Orange County Crime Lab for further testing. (18 RT 4758.)

Forensic Examination Of Evidence By The Orange County
Crime Lab

In addition to processing the warehouse space in Laguna Hills,
Crutchfield also collected samples from other items related to this case,
including the nail puller and hammer that had been found inside the two boxes
in Famalaro’s garage. Crutchfield examined them and swabbed small areas on
each with distilled water and cotton swabs. She did the same with a couple of
the tarps, a blue shirt that had been inside one of the tarps, and one of the boxes.
All of the swabs she collected were released to forensic scientist Mary Hong for
further testing. (18 RT 4759-4760.)

Mary Hong’s duties included examining evidence for biological fluids
and conducting DNA analysis. Hong participated in examining the wooden
board taken from the warehouse. She observed stains that looked like blood,
so she scraped away the stain and put it into a small tube, then added some
chemicals to break open the cell membranes to extract the DNA. Additional
chemicals were added to clean up the proteins, essentially leaving pure DNA
extract. (18 RT 4767-4768.) Hong provided some of the DNA she extracted
to another forensic scientist in the lab, Lisa Thompson Amell. (18 RT 4776.)

DNA is unique to every person - except identical twins. The Orange
County Lab has done its own DNA testing since 1990 and uses the same
procedures utilized by other labs. (18 RT 4773-4774.) One procedure was
RFLP testing (Restriction Fragment Length Polymorphism), and the other
procedure was PCR testing (Polymerase Chain Reaction), which was Hong’s
area of expertise. The RFLP and the PCR testing was done in different areas
of the lab. (18 RT 4774.) PCR testing has the advantage of requiring much
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smaller samples for testing. The Orange County lab was set up to test small
quantities of biological material. (18 RT 4795-4796.)

Hong displayed a chart of the DNA profiles of Famalaro and Denise
Huber to illustrate how they differed from each other. Hong used those results
to compare against DNA found on various pieces of evidence. (18 RT 4778-
4779.) The blood found on the wooden framing board taken from the
warehouse could have come from Denise, but could not have come from
Famalaro. Likewise, the blood on the nail puller, the Ameritone paint box, the
Honda key, and the wallet, could have come from Denise, but not from
Famalaro. Hong did not detect any DNA on the hammer. (18 RT 4779-4780.)

Similar results were obtained from blood found inside Denise’s shoe, on
her purse, on a roll of duct tape, on an empty white plastic bag, on a Girl Scout
Cookie box, on the box that had contained the empty handcuff box and some
cloth strips, on the cloth strips, and on a tarp. (18 RT 4787-4789.)

Most of the blood from the stains on the Levis could have come only
from Denise, but a couple of the stains on the Levis contained a mixed sample
that could have come from both Denise and Famalaro. (18 RT 4786.) That did
not mean Famalaro’s DNA came from his blood. (18 RT 4792-4793.) Hong
could only say that Famalaro’s DNA was present. She could not say if the
DNA came from his blood, saliva, or something else. DNA might well be
found on any piece of clothing worn by a person. (18 RT 4794.)

Hong performed PCR testing on samples obtained from the anal swabs.
DNA was found, but it was mostly from Denise, although sperm visually
detected by another forensic scientist in the lab, Lisa Amell, obviously came
from a male. The test results for the DNA of the donor of the spermatozoa

were inconclusive.¥ (18 RT 4769-4770.) The reasons for such inconclusive

8. Although Steven Horrocks and Denise had been dating each other for
several months at the time of Denise’s disappearance, Horrocks testified they
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results could be because there were not enough sperm to successfully test for
a type; that the DNA was too degraded to obtain a type; or that the process of
separating the female DNA from the DNA in the spermatozoa was not complete
- which would result in only detecting the victim’s type. (18 RT 4770.)

In forensic testing, DNA samples were sometimes simply too degraded.
When that happens, i.e., when the sample has been subjected to time or heat or
bacteria, the DNA gets chopped up into smaller pieces that are too small to
successfully test. Generally, DNA evidence from a crime scene can be very
useful and may survive under the right conditions. A biological sample from
a sidewalk, wall, or a vaginal swab, if dried and stored properly, may last a long
time. (18 RT 4772.)

Lisa Arnell had been employed as a forensic scientist since August of
1988 and specialized in RFLP testing of DNA and the analysis of sexual assault
evidence. (19 RT 4851-4852.) Arnell examined a rape kit containing
collections from the victim’s body, including vaginal, anal, and oral swabs. (19
RT 4863-4864.) No spermatozoa were detected in any of the oral or vaginal
swabs. (19 RT 4877.) In preparation for examining and testing the anal swabs,
Arnell cut off the cotton portion of the swab, extracted it with water, then put
it into a centrifuge that quickly pellets any cellular material at the bottom.
Amell then put a portion of the pelleted material on microscopic slides and
added a stain to them. (19 RT 4865.) The stain Arnell used was commonly
called the Christmas Tree stain and was comprised of nuclear fast red (a reddish
color) and the picro indigo carmine (a green color). (19 RT 4891.) Amell
covered the slides with additional pieces of glass called cover slips before she

looked at the slides through a microscope. (19 RT 4865.) The views were

had never engaged in vaginal or anal intercourse. (19 RT 5066-5067.)
Likewise, Robert Calvert, the friend who escorted Denise to the concert on the

night of her disappearance, testified he never had any sexual contact with
Denise (17 RT 4543-4544.)
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highly magnified and, in her field of vision, Amell saw one spermatozoa on one
of the slides, and one spermatozoa on another slide. She took color
photographs of the magnified slides. (19 RT 4869-4870.)

Characteristic of spermatozoa are their tendency to stain a dark reddish
color on one end of the cell, while the other end of the cell remains light in
color. Amell described this as differential staining. In her career as a forensic
scientist, Arnell has seen such spermatozoa and differential staining “very
many” times. (19 RT 4870-4871.) There were other cells that would take the
red stain, but they would take the stain equally throughout the cell. Arnell was
not aware of any other cells that stained differentially. Things such as pollen
and yeast cells do not stain differentially. (19 RT 4916-4917.)

Armnell also saw some other things in the anal swabs that appeared to be
spermatozoa as they had many of the characteristics described above, but they
did not have complete cells. They seemed to have most of a cell, but “not to the
point where [Amell] felt comfortable going beyond just calling them apparent.”
That was her subjective call as a scientist and Arnell believed she was being
conservative in that regard. (19 RT 4872-4873.) In her notes as in her
testimony, Arnell called the two spermatozoa she identified “sperm,” but called
the others, including a cluster of three, “apparent spermatozoa.” (19 RT 4873.)
Photos of the apparent spermatozoa were also taken. For comparison purposes,
a photograph of a microscopic slide of a fresh semen sample depicting
spermatozoa (that had been obtained from a recent donor) was shown to the
jury. (19 RT 4874-4875.) In that comparison photograph, some of the
spermatozoa had tails, while others did not. Some of the spermatozoa also had

a slightly irregular form. (19 RT 4876-4877.)Y

9. The photographs of the microscopic slides depicting the spermatozoa
detected by Arnell were identified as People’s Exhibits 95 and 96, and the
photographs depicting the apparent spermatozoa were identified as People’s
Exhibits 97 and 98. The microscopic slide of the comparison semen sample
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In a living person, spermatozoa may survive for up to six days in the
vagina. As the rectal environment would be more hostile to spermatozoa due
to the bacteria content, spermatozoa would tend to last less time. There was
also the normal movement of waste material through the body to be considered.
(19 RT 4878-4879.) In a deceased person, it was difficult to determine how
long a spermatozoa could survive in the rectum. There were a number of
factors to be considered in making any kind of an estimation. (19 RT 4879.)
Bacteria in the rectum would eat away at the spermatozoa, and the temperature
 of the body would also be a factor. (19 RT 4880.)

Spermatozoa have an ovoid body and, if the sample is fresh, a tail can
be seen making it look like a tadpole. The tails come off very commonly and
a spermatozoa may still be identified as a spermatozoa without the tail. (19 RT
4871.) The protocol of the Orange County lab allowed the forensic scientists
to “make a call” that something was a spermatozoa even if no tail was attached.
Amell was aware that the protocol of the F.B.1. lab in Washington, D.C., was
different in that scientists working in that lab were not allowed to call
something a sperm unless it had an attached tail. (19 RT 4892-4893.) Amell
knew of no other labs that required a tail to be present before something could
be identified as a spermatozoa. (19 RT 4926.) One of the scientists who
helped write the F.B.1.’s protocols, Dr. Samuel Baechtel, was of the opinion
that such determinations could be made without attached tails. (19 RT 4894.)
To Amell’s knowledge, Dr. Baechtel had held that opinion since at least 1990.
(19 RT 4926-4927.) Moreover, Amell testified she would have been
“shocked” to have found a tail on a spermatozoa that had been stored the way

the victim’s body had been stored for all those years. (19 RT 4925.)

depicting known spermatozoa was identified as People’s Exhibit 99. (19 RT
4875.)

26



Armell also conducted a P30 test to detect seminal fluid on part of the
sample obtained from the anal swabs, but the test had negative results. (19 RT
4908.) Amell did not assign much value to the P30 testing because it only
tested for a protein, and proteins degrade much faster than cellular material. (19
RT 4919.) Amnell did not know exactly how old the sample was, so she had
done the P30 testing just in case, even though she had not expected to obtain
a positive result. (19 RT 4920.)

Hypothetically, drainage from vaginal intercourse could explain
spermatozoa in the rectum. The vagina is a kinder environment for
spermatozoa than the rectum, so there is a better chance of spermatozoa
surviving in the vagina. (19 RT 4922-4923.) However, the results found in
this case, particularly the lack of spermatozoa in the vaginal swabs, did not
support the drainage theory advanced by the defense and did not change
Arnell’s opinion that the spermatozoa was originally deposited in the rectum.
(19 RT 4921-4922.)

In the one case study Armnell had read about, spermatozoa had lasted 16
days in a dead body that had been stored in almost freezing temperatures. (19
RT 4935-4936.) The average daytime temperatures for those 16 days had been
48°F, and the average nighttime temperature had been 32.5°F. There was no
way of knowing how much longer the spermatozoa could have lasted. (19 RT
4936.)

Edwin Jones, a criminalist with the Ventura County Sheriff’s
Department Laboratory, examined the slides taken from anal swabs in this case
to look for the presence of spermatozoa. (19 RT 4943-4944.) Jones formed the
opinion that human spermatozoa were present in the slides in which Amell had
identified two spermatozoa (Exhibits 95 & 96), as well as in the slides Amell
had only identified as “apparent spermatozoa” (Exhibits 97 & 98). (19 RT
4945-4946.)
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Jones had conducted thousands of microscopic examinations for
spermatozoa in his career. Jones was also familiar with other things that could
look like human spermatozoa, including pollens and yeast. Jones had no
problem differentiating the spermatozoa in these photos from pollens and yeast.
(19 RT 4945-4946.) The red stain binds itself to nucleic acids, but Jones had
never heard of the red stain binding itself to calcium. (19 RT 4949-4950.) The
red stain would not stain pollen and it was easy to differentiate pollen from
spermatozoa under a microscope because pollen usually had a decorative
exoskeleton, while sperm were quite smooth. (19 RT 4952.) As for the defense
suggestion that the items identified might have been yeast, Jones explained that
yeast did not look like spermatozoa. Yeast may take on many different forms
through their life cycles. One type of yeast, candidus, have a brief period in
their life cycle in which they go through a budding process and have a “polar-
type structure” that is similar to spermatozoa. However, the yeast are always in
pairs during the budding process and never split apart. (19 RT 4953.) Jones
has seen such yeast on other occasions. They were not present in the
microscopic slides in this case. (19 RT 4953-4954.)

The protocol of the lab in Ventura County allowed a spermatozoa to be
called a spermatozoa even without a tail, but Jones was aware that other labs
used a different policy. (19 RT 4946-4947.) Jones pointed out that in Exhibit
99 (the photograph of the fresh semen sample used for comparison purposes),
the F.B.I. lab would only call the spermatozoa with tails spermatozoa - even
though the ones without tails were obviously spermatozoa as well. (19 RT
4960.) Jones was familiar with Dr. Sam Baechtel of the F.B.1. lab, and knew

since 1990 that Baechtel had held the opinion that spermatozoa do not need
tails to be identified as spermatozoa. (19 RT 4961.)

Jones testified that identifying spermatozoa without tails is a fairly

common practice among criminalists. Jones said he had no problem identifying
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any of the spermatozoa in this case. The absence of a positive result on the P30
test did not surprise him given the age and the manner in which the body was
stored. (19 RT 4951-4952.) Looking at Exhibits 95, 96,97, and 98, Jones saw
one spermatozoa in No. 95, one in Exhibit 96, four in Exhibit 97, and one in
Exhibit 98, for a total of seven spermatozoa between the four slides. Jones had

no doubt that they were spermatozoa. (19 RT 4954-4955.)

Additional Prosecution Evidence Introduced At Trial Im 1997

In addition to the testimony and evidence set forth above, enlarged
Thomas Brothers guide maps were used to display the locations of Denise’s
abandonedv Honda on Highway 73, Calvert’s house in Huntington Beach, the
home where Denise lived with her parents on Vista Grande in Newport Beach,
and Famalaro’s warehouse at 23192 Verdugo in Laguna Hills. (17 RT 4574.)%%

Robert Calvert identified the jacket and dress found in Famalaro’s
garage as the jacket and dress Denise had wom to the concert on June 2, 1991.
(17 RT 4545-4546.) The purse looked like the one Denise had carried, and the
shoes looked like the shoes Denise had worn, but without the damage. Calvert
also recognized Denise’s Hawaii key chain. (17 RT 4547-4548.)

Ione Huber recognized Denise’s Hawaii key chain, checkbook and

checks, credit cards, wallet, and handwriting, as well as her dress and jacket.

10. In his closing argument, the prosecutor used the map to show
Denise was on her way home to Newport Beach from Huntington Beach when
her car became disabled. (22 RT 5517-5518.) The prosecutor argued Denise
would not have voluntarily entered Famalaro’s vehicle because she was in a
familiar area close to home, with telephones a two-minute walk away, and “had
a wallet full of help” in the form of credit cards, a AAA card, and a list of
telephone numbers including the number for Yellow Cab. (22 RT 5520.) He
also argued that it was impossible for Denise to have voluntarily gone all the
way to Laguna Hills with Famalaro, which, from the location of her abandoned
car, was in a direction away from her home in Newport Beach. (22 RT 5521-
5522.)
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Some underwear found with the other clothing was similar to the kind of
underwear Denise used to wear. (18 RT 4620-4621.) Ione Huber also
recognized the Nine West shoes as belonging to Denise, but she had never seen
the shoes in such a condition. Denise’s shoes were not damaged and Denise
would “absolutely not” have gone out in public in shoes with tearing on the
back of the heels and missing a heel tip. (18 RT 4623-4624.)

During the years Tammy Brown and Denise had been close friends, they
often went places together. (17 RT 4601.) Denise had been a very neat dresser
and Brown recognized the pair of Nine West shoes found in Famalaro’s garage
as belonging to Denise, but the backs of the shoes were not scraped up like they
were in court. Brown never saw Denise wear any shoes in that condition. (17
RT 4602-4603.)

Steve Parmentier owned and operated an apparel manufacturing
business in an industrial warehouse building on Verdugo Street in Laguna Hills.
In 1991, Parmentier utilized two of the four suites in the building, units C and
D. Famalaro occupied unit B. (19 RT 5079-5080.) Parmentier knew
Famalaro for about a year and spoke to him occasionally. He gave Famalaro
some waste products from his manufacturing business, mostly scraps left over
after garments had been cut out of the fabric. (19 RT 5080-5081.) Parmentier
identified some rags as looking like the kind of rags he had given to Famalaro.
He recognized the letters “GHA” on a tag attached to one of the pieces because
it was part of the word “SHANGHALI,” which was where the fabric was made.
(19 RT 5081.) When he gave the rags to Famalaro, they were not decomposed
like the rags depicted in the photographs. Parmentier also recognized the
shipping label on the outside of boxes 212 and 213 as his address on Verdugo
Drive in Laguna Hills. “Dragon Fly” was the name of his company and he
could tell from the shipping label that it had been mailed to him from his
supplier in San Francisco. (19 RT 5082-5083.)
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DEFENSE CASE

The defense presented the testimony of Costa Mesa Police Officers to
show there were no signs of a struggle in Denise's car or around where it was
found. (20 RT 5131-5136, 5182-5184.) A newspaper carrier who had been on
her way to pick up newspapers at 2:25 on the morning of June 3, 1991, testified
she had observed a blue Honda with flashing emergency lights parked on the
shoulder of the freeway. She had not seen anyone standing near the vehicle or
walking on the roadway. (20 RT 5146-5149.)

A man who had hired Famalaro to paint his house on June 1, 1991,
testified that he saw Famalaro within hours of Denise's disappearance on June
3, 1991, and observed no change in his demeanor. (20 RT 5151-5154, 5158-
5163.) He had not been able to reach Famalaro from June 4th through the 6th.
When he next saw Famalaro on June 7th, Famalaro looked haggard. Famalaro
told him he had been sick in bed with pneumonia. (20 RT 5158-5160.)
Records indicated Famalaro had sought medical attention for his illness on June
5th and June 9™, 1991. (20 RT 5250.)

Famalaro's white truck had been processed by a forensic scientist with
the Orange County Sheriff's Department and no indication of blood was
found ¥ (20 RT 5194-5197.) The defense had an investigator photograph the
location where Denise's car had been found, as well as a nearby apartment
complex, and freeway overpass at Bristol Street. (20 RT 5211-5212.) The
investigator testified it was 64 feet from the elevated freeway to the bottom of
the embankment leading down to street level, and that while the slope was
steep, it was “manageable.” (20 RT 5218-5219.) The investigator observed a
portion of fencing along the sidewalk on Bear Street that had been patched and

speculated there may have been an opening in that portion of the fence at one

11. Famalaro had a second work vehicle and he frequently rented other
cars, like sports or luxury cars, for various occasions. (18 RT 4637-4638.)
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time. The patched portion of the fence was 334 feet down the freeway from
where Denise's Honda had been found. The investigator did not know if that
portion of the fence was visible from the location of the car at night. (20 RT
5221, 5240, 5243.)

Another defense investigator testified to locating a pair of shoes similar
to the Nine West shoes worn by Denise the night of her disappearance. (21 RT
5381-5382; Defense Ex. JI.) The investigator observed the wife of one of
Famalaro's defense attorneys as she wore the shoes as she walked down and
back up the freeway embankment. (21 RT 5385-5387.) The investigator
conceded the walk on the embankment had caused less damage to the test shoes
than the damage found on the backs of the shoes worn by Denise on the night
she disappeared. The investigator also acknowledged she did not know what
the embankment looked like when Denise disappeared in 1991. (21 RT 5396.)

Based upon Denise's drinking pattern the night she disappeared, the
parties stipulated Denise's blood alcohol level would have been between .08%
and .11% at 2:15 a.m., and that a person was considered impaired at .08%.
Since testing was done on bodily fluids found outside of her body, the
toxicology finding that Denise had a blood alcohol level of .07% was unreliable
evidence of her exact blood alcohol level. (20 RT 5208; 6 CT 1889.)

Pathologist Charles A. Sims testified he could not conclusively identify
any of the items in the magnified slides of matter recovered from the anal
swabbing from Denise's body as actually being spermatozoa. (20 RT 5258.)
Sims had never testified as an expert witness in a criminal case before testifying
for Famalaro. (20 RT 5264.) Sims was not a forensic pathologist, an area of
pathology that specializes in this type of analysis, and conceded such
determinations should normally be left to forensic pathologists. (20 RT 5266.)

William Joe Collier was a criminalist and was the former director of the

City of Phoenix Crime Lab in Phoenix, Arizona. (21 RT 5312.) Collier viewed
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the slides prepared by Amell. (21 RT 5316.) Collier testified he could not
conclusively identify anything on the slides as spermatozoa. (21 RT 5319.)
During the time Collier had been the director of the City of Phoenix 1ab, the lab
was not accredited by the American Crime Lab Director's Association which
mandates that they perform tests in a certain manner. (21 RT 5340.) He had

not been proficiency tested on the identification of spermatozoa in more than

20 years. (21 RT 5338.)

PENALTY PHASE
PEOPLE’S CASE

Penal Code Section 190.3, Factor (b) Evidence

Cheryl West met and became friends with Famalaro in 1984, and they
began dating each other in the spring of 1987. (23 RT 5857.) That year, they
took a trip to New York City together over the 4™ of July to celebrate West’s
birthday. While there, they stayed in a hotel facing Time Square. (23 RT 5848-
5849.) They had seen a couple of plays while they were there, and they had
plans to attend another play on Sunday afternoon. 923 RT 5849-5850.) When
they awoke on Sunday morning, Famalaro seemed very happy and began
tickling and roughhousing with West. Famalaro was laughing and West’s
nightgown began slipping down, then the tickling grew more vigorous. When
West tried to pull away and get out of the bed, things suddenly got out of hand
and the next thing West knew was that she was handcuffed, by both wrists, to
a bar across the window. (23 5850-5851.) At first West laughed nervously
because she hoped it was a joke, but then Famalaro ripped off her nightgown,
opened the curtains on the window, and laughed as he walked out of the hotel

room. (23 RT 5832-5853.)
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While she was alone, naked, and handcuffed to the hotel window, West
repeatedly tried to get her hands out of the cuffs, but she was unable to do so.
Both of her wrists wound up covered with scabs from her struggle. She also
kicked the wall in a vain attempt to get someone’s attention. (23 RT 5856.)
When Famalaro returned to the hotel room several hours later, he was still
laughing. After he released her hands from the cuffs, West grabbed a sheet
from the bed to cover herself, then curled into a fetal position and was unable
to speak. (23 RT 5853-5854.) Famalaro attempted to become amorous with
her by kissing her neck and fondling her, but West did not respond. After a
long while, Famalaro finally seemed to realize how upset she was and tried to
calm her down. West quickly responded to his apparent efforts to console her
because she instinctively felt that was the best way for her to play along with
the situation. The only thing she could think of was getting back to California.
After they returned to California, West told Famalaro she did not want to see
or speak to him again. (23 RT 5854-5855.)¢

In March or April of 1989, Nanci Lynn Rommel had been dating
Famalaro for about a year when she stopped by the house where he lived in
Lake Forest. (23 RT 5906.) Some of his workers were in his garage, so she
and Famalaro went upstairs to his bedroom for a few minutes to talk about
something. While they were in his bedroom, they kissed a couple of times, but
Rommel told him she was in a hurry and had to leave. Famalaro suddenly

pushed her down onto his bed and caused Rommel to hit her head, back and

12. West did not see Famalaro again until August of 1991, when she ran
into him while she was taking a walk. At that time, they slowly renewed their
dating relationship. (23 RT 5870-5871.) When Famalaro moved the last of his
things to Arizona in January of 1994, West, her youngest son, and some of her
son’s friends helped Famalaro load a Ryder rental truck with things he had in
a storage facility in San Clemente. West saw a locker type of freezer inside
Famalaro’s storage unit and remembered climbing on top of the freezer to reach
something above it on a shelf. (23 RT 5882-5883.)
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shoulder on the bookcase behind the bed. (23 RT 5906-5907.) Rommel
thought he was just playing at first, but then he got on top of her with the full
weight of his body and a struggle began. (23 RT 5908.)

Rommel was wearing a pair of shorts, and Famalaro was trying to pry
her legs apart with one of his legs. Famalaro managed to unbutton and unzip
her shorts, and he sat on top of her chest and pinned her arms down with his
knees. (23 RT 5908-5909.) Somehow, Famalaro crossed her hands above her
head and secured her wrists with a pair of handcuffs he normally kept hanging
on the bedpost. Once her hands were cuffed, Famalaro pulled her shorts down,
then used his foot to push them all the way off. Rommel was very frightened
and saw a look in his eyes she had never seen before. He was looking at her
with an intense stare. (23 RT 5910.) At that point, Rommel began to cry. She
told him to go ahead and do it, but that it would be considered date rape when
she reported it to the police. Famalaro’s demeanor immediately changed, and
he got off of her and re-fastened his pants. As he left the room he yelled at her,
called her a bitch, and said she had brought it on herself. Rommel put her
clothes back on and left. (23 RT 5911-5912.)

The struggle with Famalaro had lasted ten to fifteen minutes. (23 RT
5912.) Afterwards, Rommel had red marks on both of her wrists that later
developed scabs. She showed her injuries to her roommate at the time,
Veronica Lopez. (23 RT 5914.) Lopez testified that the insides of Rommel’s
wrists looked like they had been skinned and were red and raw. Later on, scabs
developed. (23 RT 5928-5929.)

After that incident in 1989, Rommel did not see Famalaro for three or
four months, but they eventually got back together. Rommel said Famalaro was
“a very good speaker.” He told Rommel he had not expected her to take it the
way she had, and that she “just obviously didn’t know mature sex games.” (23
RT 5912-5913.)
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Rommel continued to see Famalaro off and on, and they even became
engaged in early 1991. (23 RT 5919-5920.) However, she called off their
engagement in May or June of 1991. (23 RT 5920.) Rommel saw Famalaro
sometime around his June 10" birthday in 1991 to give him a card.!¥ While she
did not remember exactly what date it was that she saw him, his demeanor was

“[jJust the same as normal.” (23 RT 5913.)

Victim Impact Evidence

Ione Huber testified she had initially been frantic when Denise failed to
come home, then, after Denise’s car was found, she felt like she had been
kicked in the stomach. She was in shock and felt helpless, and could not eat or
sleep for several days. Her world turned upside down. She did not know what
had happened to Denise, if she was alive, if she was being held somewhere, or
if she was being tortured. As time went by, Mrs. Huber and her husband began
sending fliers out to lots of businesses and newspapers across the country, and
did a lot of television interviews. About four months later, Mrs. Huber returned
to work, but only on a part time basis. (23 RT 5928-5929.)

Denise’s birthday was the same week as Thanksgiving, and it was very
painful for them to not have her with them. When Christmas arrived, they
could not put up a tree or buy any presents, and they did not put up a Christmas
tree for the next three years. Denise’s parents left her bedroom untouched for
three years. (23 RT 5929.)

During the three years Denise was missing, several weddings they
attended also brought pain because Mrs. Huber would think about Denise.
When they found out Denise had died, so many of her dreams for Denise died
as well. In a letter Denise had written to herself when she had graduated from

high school, Denise had described some of her own dreams about having a

13. Famalaro was born on June 10, 1957. (6 CT 1251-1.)
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career, and about getting married and having a family. Mrs. Hubex had many
memories of things she and Denise used to do together like going owt to lunch,
going to the beach or the pool, and cooking together, but they could not do
| those things anymore. (23 RT 5930-5931.)

Mrs. Huber underwent several surgeries, including cancer surgery, and
she believed the stress from Denise’s disappearance and murder contributed to
her ill health. Their lives were never the same. Mrs. Huber displayed a
photograph of “the real Denise,” with her smile and sense of humor. Denise
had been sensitive, caring, and compassionate. Mrs. Huber missed everything
about Denise and felt she could not adequately explain it all. (23 RT 5931-
5932.)

In trying to describe what it was like after his daughter disappeared,
Dennis Huber said his world had been totally turned upside down. The
daughter he loved so much was not there, and they did not know where she was
for three years. He felt like he had been kicked in the stomach. He could not
eat or think of anything except Denise. (23 RT 5932-5933.) Things got worse
every time a body or human bones were found. He remembered a weekend trip
they had taken to Palm Springs in the fall of the year Denise had disappeared.
They had worked so hard trying to find Denise that someone had encouraged
them to just relax and get away from it for a little while. However, as soon as
they got to Palm Springs, they heard a body had been found in the desert.
“Immediately it was like that same kick in the gut.” They turned around and
drove back home because they thought it would be better for them to be there.
Mr. Huber felt like he could not breathe that weekend because he had been
convinced that it was Denise. They did not learn it was not Denise until the
following Monday. (23 RT 5933-5934.)

Mr. Huber also had a lot of health problems he attributed to the stress

and his doctor described him as a walking time bomb. He was supposed to
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open his own business on the very day Denise disappeared, but he never did
because, with Denise missing, he could not think about business. He simply
could not describe what the three years of “not knowing” were like. (23 RT
5934.))

Mr. Huber remembered coaching Denise in softball. When Denise was
a junior in high school, they began having dates every Friday morning to sit
down together for breakfast, just the two of them, to talk about things and
spend quality time together. Their Friday breakfasts went on for years. (23 RT
5935-5936.) They had shared a special bond. Denise had the ability to cheer
him up. She was happy, and her smile and her “Hi, Dad,” made even bad days
better. A day or two before she disappeared, Denise left a note on his computer
screen at home that said, “Hi, Dad. I love you. Have a great day. Love,
Denise.” She had also signed it with a happy face, like she used to do. Mr.
Huber said he would not take a million dollars for that little piece of paper. He
will cherish it always. (23 RT 5936.)

Mr. Huber said he felt like there was a hole inside of him, and he did not
think that hole would ever get filled up. He had loved Denise so much that her
friends had teasingly called her “Daddy’s little girl.” After her body was found,
he knew “Daddy’s little girl” was never coming home again. They buried
Denise in South Dakota and her headstone was inscribed with the words “You

will always be loved.” (23 RT 5935-5936; 27 RT 6641.)
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DEFENSE CASE

Famalaro’s mother, Ann Famalaro, testified at length.¥ (24 RT 5984-
6101.) When Famalaro was about a year old, the family moved to Santa Ana
from New York because her husband was planning to set up a manufacturing
plant in Garden Grove. (24 RT 5987-5988.) Ann was a stay-at-horme mother.
(24 RT 5990.) While Famalaro did not have any health problems a fter he was
bomn, he was rather hyper as a small child, which was different from the way his
siblings had been. (24 RT 5989.) He attended St. Joseph’s elementary school
until he was expelled in the fourth or fifth grade. Ann said she never knew
what he had done to merit expulsion. (24 RT 5991-5992.) After that, Famalaro
attended a private school in Anaheim.!2 (24 RT 5996.)

Ann testified that while the children were growing up, she and her
husband often took all three of their children and their closest friends to places
like Disneyland, Knotts Berry Farm, or to the movies. There were not a lot of
other children on their street, but she particularly remembered two girls up the

street and a boy named L.J. who was friends with Famalaro and his older

14. As part of their strategy, defense counsel intentionally failed to
prepare her for her penalty phase testimony. (23 RT 5802-5803.) During an
in camera hearing, defense counsel asked the trial court to exclude news media
from the courtroom during their opening statement in the penalty phase because
they did not want Ann Famalaro to learn what they had to say about her out of
fear that she would refuse to testify. (23 RT 5796, 5798.) Counsel described
Ann Famalaro as “a sick human being who ran the family, a mentally ill human
being who could disguise it very well, who warped her sons so badly that one
of them became a sex offender; another one of them became a murderer and sex
offender,” and who had extreme political, moral and religious beliefs. (23 RT
5797.) The trial court denied the request to exclude the media. (23 RT 5806.)

15. Records from St. Joseph’s school indicated Famalaro had been
withdrawn from the school in June of 1967 due to the wishes of his parents.
(26 RT 6531.)
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brother, Warren. Ann referred to all of the children as “our little pack.”¢ (24
RT 5990-5991.) Ann did not remember Famalaro having any problems with
his schoolwork. She had read to all of her children and Famalaro had done just
as well in reading as his brother and sister. The most noticeable difference
between the children was that Famalaro was sometimes “kind of moody” and
sulked. (24 RT 5992-5993.)

Ann’s mother lived with the family and would sometimes override
Ann’s decisions about the children. The grandmother was particularly close to
Famalaro, and Ann thought it was because Famalaro was the baby in the family.
(24 RT 5994.) The family was Catholic and the children all attended Catholic
schools. They also attended church every Sunday, and every day during Lent.”

16. Ann Famalaro’s testimony on several points contrasted with that of
other witnesses. For example, Sharon Murphy and her family lived next door
to the Famalaros in Santa Ana from 1964 until approximately 1980, when
Famalaro’s parents moved away. (24 RT 5942, 5950.) Ann Famalaro had
sometimes sprayed Murphy’s children with water while she was watering her
yard, and Murphy never saw children playing at the Famalaro residence. (24
RT 5948-5949.) Famalaro never played with Murphy’s son, even though they
went to school together. (24 RT 5956.) Her son, Daniel Murphy, confirmed
that he and Famalaro never played together. (24 RT 6102.)

Jane Dresser attended St. Joseph’s with Famalaro and lived four houses
away from his as they were growing up, but she did not know him very well.
Famalaro did not play with the other kids in the neighborhood and he seemed
to be a loner. (24 RT 5959-5960.)

Alice Stauffer and her family also lived near the Famalaros in Santa Ana.
(24 RT 5970.) Stauffer said the neighborhood children never played at the
Famalaro house and she did not remember ever seeing Famalaro’s parents at
school functions. (23 RT 5975-5976.)

Roger Harvey attended elementary school with Famalaro and said
Famalaro was quiet and kept to himself. (24 RT 5979.) He did recall some

kids calling him “Femalaro” because he was more meek than the other children.
(23 RT 5982.)

17. Another witness called by the defense, Sharon Diaz, attended St.
Joseph’s School with Famalaro, but was only casually acquainted with him. (24
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On Fridays, after the children had three hours of church, Ann would take them
for a treat at Buffum’s to reward and encourage them. (24 RT 599 5-5996.)

When Ann was in her 30s, she started becoming very active politically.
She said she got into politics because of religion when she saw what she
perceived as a strong assault against Christianity. Ann wanted to “save the
world for all these people and for [her] kids.” She realized crime was a terrible
problem and she supported Brad Gates for sheriff and Michael Capizzi [for
District Attorney]. (25 RT 5998-5999.) She found it particularly ironic when
the news of her oldest son’s arrest for child molestation was on the same front
page of a newspaper as her announcement that she was a candidate for a seat
on the Santa Ana City Council. Ann believed pornography was contaminating
society and leading to violence, so she had organized pickets against the
Mitchell Brothers’ theater in Honer Plaza. (24 RT 6000.) Despite her efforts,
pornography got into her own family, so it was like she had been hit with her
“own bullet.” (24 RT 6011.)

Ann was asked about the time period when Warren was attending the
chiropractic college in Iowa. Ann said he was “free loving” there and that she
had tried to put a stop to it. (24 RT 6038.) By “free loving”’she meant “not
getting married and doing the things you do when you’re married.” When she
was asked what she had done when she “found out that Warren was free loving
with some woman in a motel,” Ann responded that she went to the motel and
walked into the room, and “there they were.” She said she took a clock and

banged it down, as if to make time stand still. Although she never made any

RT 5964.) Diaz sometimes saw the Famalaro family at church and said they
always appeared to be very focused in their prayers during mass. (24 RT 5966.)
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threats, the police were called. Ann said they at least had “enough conscience
to tell the police [she] didn’t do anything.” (24 RT 6057-6058.)¥

Famalaro had lived at home until he started attending St. Michael’s
boarding school when he was 13 or 14 years old. He was home on the
weekends and Ann believed Famalaro did very well at that school. (24 RT
6018.) She thought it had been good that he was out of the house because she
was having a lot of conflicts with Warren at that time and Famalaro was often

caught in the middle. (24 RT 6019.) When Famalaro graduated from St.

18. To impeach Ann’s testimony on this point, Warren’s former fiancée,
Mary Martin, was called to the stand. Martin and Warren began dating when
they were attending a chiropractic school in Davenport, Iowa. They became
engaged, but Martin called off the engagement after Warren returned to
California in 1974. (24 RT 6206.)

In early 1975, after Warren sent her flowers and cards, Martin visited
California to see if they could get back together and Warren arranged for her to
stay at a motel. (24 RT 6207.) One night, after going out to dinner with Ron
and Jenny Berman (Warren’s business partner and his wife), Warren took
Martin back to her room. About half an hour after Warren left, there was a
knock on the door and a woman said, “Quick, quick, let me in, someone is after
me. Itis Jenny.” (24 RT 6208.) Although Martin was not convinced that it
was Jenny Berman, she opened the door a crack. Ann Famalaro “banged the
door in”’and began making explicit comments about what she believed Martin
and Warren had been doing in the room. The more Ann spoke, the more
agitated she became. Ann slapped her across the face and told Martin she was
not going to have her son and that she was going to die that night. Ann also
started talking about religion and the Virgin Mary. (24 RT 6209-6210.) Atone
point, Ann lunged at Martin and began choking her. Martin managed to push
Ann off of her, then ran out the door and down the stairs to the motel manager.
When Martin told him to call the police because someone was trying to kill her,
the man said, “‘No, no, . . . Your mother is here, and she wanted to know what
room you were in. Your mother was here to visit you.”” (24 RT 6211.) Martin
told the police she wanted to press charges. However, a week later, Warren

talked her into dropping the charges because he said it would drag his family
down. (24 RT 6212-6213.)
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Michael’s, Ann borrowed some money and took him to Europe as a graduation
present. She said she loved Famalaro “with [her] whole heart.” (24- RT 6027.)

Ann had hoped Famalaro would meet a nice Catholic girl. When
Famalaro met a nice Catholic girl named Ruth, he became obsessed with her
and wanted to marry her. (24 RT 6041.) For two or three years, Ruth would
break up with Famalaro, then they would get back together. (24 RT 6042.)
Ann only learned Ruth was pregnant when Famalaro asked his parents and his
grandmother to help him get custody of the baby. They went to court with him
and Ann said she would never forget seeing Famalaro “sobbing on the stand
and begging for the baby. Begging.” (24 RT 6046-6047.) The court ruled
against Famalaro and Ann believed, “this is the story that changed his life.”
They never saw the child, who was apparently put up for adoption. (24 RT
6048.)

* Ann and her husband and mother eventually moved to a house in the
Prescott Country Club in Arizona. Ann said she was tired of trying to save the
world and wanted to get away from the embarrassment Warren had caused the
family. (24 RT 6054.) After Ann’s mother died in Arizona, Marion and her
family attended her funeral on Easter Sunday in 1988. That was when Marion
and her husband decided to move their family to Arizona as well. (24 RT
6058-6059.) They moved into the house Ann and her husband had been living
in, and Ann and her husband moved into another house they owned next door.
When Marion and her husband later split up, Marion’s husband remained in the
house. Famalaro later moved into the house with Marion’s ex-husband, and her
ex-husband eventually moved out. (24 RT 6064-6065.)

Ann estimated Famalaro had lived in the house for about two years
before he was arrested. (24 RT 6067.) During that time, Famalaro was
working too hard and Ann said he looked “like the picture of death.”

Nevertheless, whenever his father was ill, Famalaro found the time to visit him
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in the hospital every day. (24 RT 6068-6069.) At some point, a Ryder rental
truck appeared*? Ann did not think much of the truck at first, but after it had
been there for some time, she and her husband became concerned that the rental
fees were going to cost Famalaro a lot of money. Her husband, who Ann
described as being more subtle than she, suggested that Famalaro ought to try
to start the motor, but the hint seemed lost on Famalaro. Ann even told
Famalaro she had seen some people looking at the truck, but still nothing was
done. (24 RT 6070.) One day, after visiting her husband during one of his
hospitalizations, she was with Famalaro when suddenly “every sheriff’s car in
the county” appeared and Famalaro was taken away from her. (24 RT 6068.)

Marion Thobe, Famalaro’s sister, explained that she was three years
older than Famalaro, and their brother, Warren Famalaro, was 18 months older
than Marion. (24 RT 6110-6111.) Sometime shortly after Famalaro was born
in New York, the family moved to Santa Ana, California. Their mother was
mostly bed-ridden for about a year after Famalaro was born and their
grandmother, who was living with them at the time, helped out with the family.
(24 RT 6111-6112.) Marion felt there was not much of a bond between
Famalaro and their mother when he was young, but he did receive a lot of
nurturing from Marion and their grandmother. (24 RT 6112-6113.) Famalaro
was also weak and sickly as a boy, and Marion tended to protect him at home
and atschool. (24 RT 6113-6114.) Marion recalled that as they were growing
up, their mother always gave Warren a lot of attention because of his outgoing

personality and numerous school activities. (24 RT 6114-6115.) While their

19. The Ryder rental truck found at Famalaro’s Arizona residence had
been rented for one day in Orange County in January of 1994, but was never
returned. (26 RT 6529.)
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father, who was still alive at the time of trial,? was a good man, their mother
had been “the dominate force” in the family. (24 RT 6117.) The children often
heard their mother verbally abuse their father, and he seemed to tolerate things
to keep peace in the family. Marion quickly learned to follow his lead. Marion
recalled one occasion when she and Warren asked their father why he put up
with their mother’s behavior. He told them that was the way it was done in
Catholic, Italian families. (24 RT 6117-6118.)

Their mother also saved all sort of things, including newspapers and
magazines. Their garage was filled with boxes they had moved from New York
20 years earlier, but had never unpacked. (24 RT 6119-6120.) Their mother
also went through the trash to see what was being thrown away. The children
never invited friends over to play because they were embarrassed by all of the
piles of laundry and other things in the house. (24 RT 6120-6121.)

Marion described her mother’s temperament while they were growing
up as “peaks and valleys.” When their mother was “up,” they would have a
wonderful day at Disneyland, for example, and everyone was happy. (24 RT
6123.) On days their mother was in a “valley,” she had a very short fuse. If
she was angry with any of the children, there would either be an outburst or she
would give them the “cold shoulder” for days on end. (24 RT 6124.) Their
mother sometimes spanked the boys with a belt. (24 RT 6125.) Overall,
Marion described their mother as being controlling in every aspect of their lives,
but particularly when it came to dating. Although the children attended
Catholic schools, and the family went to church every Sunday, Marion believed

their mother was not really a religious person and that she only used religion to

20. At the time of trial, Famalaro’s father, Angelo Famalaro, was 80-
years-old and suffered from Parkinson’s Disease. He was living in a nursing
home in Arizona. (24 RT 6191.)
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justify her behavior. Their mother always told the children they would go to
Hell if they did anything wrong. (24 RT 6129-6130.)

Their mother also had extremely conservative political views. She was
active in political campaigns and once ran for a place on the city council. At
one point, their mother was concerned that the Russians were coming and said
they were going to sell their house and move into the hills. Marion said their
mother hoarded food and silver to use to survive in case this country was ever
bombed. (24 RT 6130-6131.)

According to Marion, Warren had occasionally picked on Famalaro as
they were growing up. When Marion was about 10 or twelve years old, Warren
tried to sexually fondle her several times. Because Marion was bigger than
Warren at the time, she was able to make him stop. (24 RT 6147-6148.) Their
mother never talked to the children about sex. She recalled their mother
waiting outside Famalaro and Warren’s rooms after they went to bed, then
suddenly bursting in on them. Marion did not understand it at the time, but she
later concluded their mother was trying to catch them masturbating. When
Warren started dating girls, their mother became obsessed about it and started
following him and listening in on his telephone conversations. (24 RT 6132-
6233.)

Marion recalled that when Famalaro was in grammar school, he could
not sit still and got into a lot of trouble. He always seemed either hyperactive
or down and depressed. When he was hyper, he would do things that got him
into trouble and their mother would punish him by sending him to his room.
(24 RT 6138-6139.) When he was down, their mother did not do anything
aboutit. (24 RT 6140.) Famalaro never got any kind of professional help for
his behavior, which Marion later concluded was probably the result of Attention
Deficit Disorder. Like their mother, Famalaro had a facial twitch that would get

worse when he was under stress. (24 RT 6141.) He had a compulsion about
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things being even, 1.e., if someone touched one hand, he wanted them to touch
the other hand as well, and he tended to accumulate a lot of papers and
magazines in his room. (24 RT 6142.)

When Marion was 17-years-old, she moved to Iowa to attend college.
While she was there, she got married and started a family. (24 RT 6149.)
Marion and her new family moved to California in 1980. From 1980 through
1988, Famalaro frequently went to their house for dinner and always spent
holidays with them. (24 RT 6151.) He was very close to Marion’s two
daughters and spent lots of time with them. Famalaro was generous with his
nieces and paid for expensive things like horseback riding and trips to Sea
World. Famalaro was also generous with his parents. He bought his father a
Cadillac because his father had always wanted one, and one year he took the
whole family to the Ritz-Carlton for Christmas. (24 RT 6153-6154.)

In 1988, Marion and her family left California and moved next door to
her parents in Prescott, Arizona. (24 RT 6155.) Marion kept in touch with
Famalaro by telephone and they spoke to each other at least once every week.
(24 RT 6156.) Marion recalled one telephone conversation around June of
1991 that particularly disturbed her. Famalaro was crying and said he was
upset about something that had happened many years earlier. (24 6156-6157.)

In June of 1990, Marion and her husband separated and she moved out
of the house. When Famalaro moved to Arizona, he moved into the house with
Marion’s ex-husband, Duane. (24 RT 6158.) After Duane moved out,
Falamaro was in the process of buying the house, but that sale was apparently

never completed because the house was ultimately sold to someone else. (24
| RT 6174.)

On cross-examination, Marion acknowledged Famalaro had been active

in Little League for many years and had attended karate classes. (24 RT 6169.)

As he grew older, Famalaro became increasingly more social with others,
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started getting better grades in school, and had several girlfriends over the years.
(24 RT 6167-6168.)

Warren Famalaro testified he had attended St. Joseph’s Catholic School
and Washington School in Santa Ana, then Santa Ana College and the Palmer
College of Chiropractic in lowa. He worked as a chiropractor until 1980 when
he was arrested for sexually molesting a 10-year-old girl and a 10-year-old boy,
and having unlawful sexual intercourse with a 17-year-old girl. After he was
convicted, he was committed to Patton State Hospital as a mentally disorder sex
offender. (25 RT 6243-6244.)

Warren said his relationship with his father was very close and his father
was a kind and loving man. While his father stood by the children as best he
could, there had been a lot of pressure on his father to do whatever his mother
wanted him to do. (25 RT 6244-6245.) As for his mother, Warren said he
mostly felt sorry for her. After years of counseling (which his wife encouraged
him to do after his 1980 convictions (25 RT 6316)), Warren understood more
about the dynamics of his family. He believed his mother’s intentions had been
good and that she tried to do the best she could, but she “just did not have the
skills or capacity to pull it off.” (25 RT 6245.) Warren said he had no contact
with either of his parents after they moved away without leaving him their new

address or telephone number. (25 RT 6245.) Between 1990 and 1994, he had
no idea where Famalaro was and the only relatives Warren had any contact with
at all were Marion and her daughters. (25 RT 6286.)

Warren’s description of his family and household as he was growing up
was somewhat similar to Marion’s portrayal. Their mother was very
conservative and overly controlling. (25 RT 6247.) The children never invited
friends over because they were embarrassed about the stacks of things all over
the house. (25 RT 6248-6249.) According to Warren, he and Marion were

always trying to protect Famalaro because he was frail and other kids used to
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pick on him. (25 RT 6266.) While he might have occasionally tease d Famalaro
while they were growing up, he never hit him. Warren said he had tried to pave
the way for both Famalaro and Marion by being the one to stand up to their
demanding mother, but he believed neither of them ever realized what he had
tried to do. (25 RT 6265.)

Some aspects of Warren’s testimony were contrary to the portrait painted
by Marion. Warren had thought their mother was the best mother in the world
until he reached puberty. Their mother made arrangements for swimming,
dance, and piano lessons, Little League, little theater, and different coaching
and tutoring. (25 RT 6293.) She always drove them to school and picked them
up, so they never had to walk. Warren said his parents never physically beat the
children. His mother once wanted Warren to be beaten, but it was not done.
(25 RT 6294.)

Warren acknowledged trying to fondle Marion several times when he
was in the seventh grade. (25 RT 6299-6300.) He never tried to fondle or
molest Famalaro. (25 RT 6301.) When they were children, they were all very
shy about sex and it was never discussed. In the mid-to-late 1980s, Warren
started to see a change in Famalaro in that he started telling dirty jokes and
bought sexual books and sexual gag gifts. Famalaro became “very open about
sexual comfort.” (25 RT 6282.)

Marie Ebiner testified she met Famalaro at an Orange County Catholic
singles dance in 1986. (25 RT 6341.) They began going out together, but the
relationship never became romantic. (25 RT 6343.) Ebiner accompanied
Famalaro to Palm Springs to visit his sister and her family, and Famalaro
attended the wedding of Ebiner’s brother. (25 RT 6345.) Ebiner had told her
family Famalaro was a little different, but that he was a nice person. (25 RT
6350.) When they first started going out, Famalaro sent her an Easter card with
a prayer on it and he signed the card “J.M.J.,” which stood for Jesus, Mary, and
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Joseph. (25 RT 6354.) In that card and others, Famalaro praised Ebiner for her
high moral values and for being “pure and wholesome.” (25 RT 6354-6355.)

Ebiner visited Famalaro’s apartment in Irvine several times and was
surprised to see books about sex on Famalaro’s bookcase because she thought
his faith was important to him and that he was leading a chaste life. (25 RT
6357.) Ebiner stopped seeing Famalaro after three or four months because she
did not want to lead him on by continuing to go out with him. He respected her
wishes. (25 RT 6352, 6359.) Ebiner had been working as an adoption social
worker at the Children’s Home Society at the time. (25 RT 6341.) Famalaro
never mentioned anyone named Ruth or told her that he had lost a baby through
adoption. (25 RT 6357-6358.)

James Nesmith met Famalaro around 1990. (25 RT 6363.) He was an
electrical contractor and he and Famalaro referred clients to each other and
sometimes did work for each other on a barter basis. Nesmith did not get to
know Famalaro very well and he thought Famalaro was always nervous and
uncomfortable with other people. (25 RT 6364-6365.) Nesmith installed
outside security floodlights on Famalaro’s house on Perth Street before
Famalaro moved into the warehouse on Verdugo. (25 RT 6365.) Famalaro
told Nesmith and his workers that there was no reason for them to go into
certain rooms and he seemed to be concerned about keeping people away from
his things. (25 RT 6367-6368.) The interior of the house was cluttered and had
boxes stacked on top of each other, but the inside and outside of the house were
otherwise kept clean. (25 RT 6369.) Nesmith thought Famalaro’s business was
going downhill in 1991, and it seemed to get worse after he moved into the
warehouse. (25 RT 6373-6374.)

Nanci Rommel was recalled to the stand and she identified a birthday
card she gave to Famalaro in June of 1991. In that card, Rommel had written

she was sorry she had “brought so much pain” to Famalaro and that she wished
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him well. (25 RT 6376.) Rommel recalled Famalaro occasionally having
periods of depression that would last a week or two, while other tirmes he had
lots of energy and worked day and night without stopping. (25 RT 6377.)
Rommel also recalled that Famalaro never wanted to spend any tirme with his
brother. (25 RT 6378.) Rommel ultimately broke up with Famalaro because
she was tired of the relationship and because he was such a good manipulator.
(25 RT 6378-6379.)

Patricia Pina, executive director of the volunteer Hotline Help Center in
Orange County, explained how the hotline was intended to help callers with
various kinds of problems including, but not limited to, depression and thoughts
of suicide. (25 RT 6380.) Volunteers would listen to the callers who
sometimes had a specific problem, needed a referral, or just wanted someone
to talk to. (25 RT 6382.) A Pacific Bell invoice for Famalaro’s telephone
number at the time reflected 42-minute call placed to the hotline’s telephone
number on May 27, 1991, at 7:13 p.m. (25 RT 6383; 26 RT 6529-6530.) The
hotline was also well known as being a prayer line. (25 RT 6384-6385.)

Ingrid Glenn testified she met Famalaro when they worked together in
a restaurant near Disneyland in Anaheim in the late 1970s. Famalaro worked
as a busboy and was attending Santa Ana College at that time. Glen described
him as a hard worker who was always willing to help others. Glen said
Famalaro had a good sense of humor and laughed a lot, so he was well liked by
the other employees. (24 RT 6222-6223.) Famalaro stayed with Glen and her
family for a short time before me moved to Glendale to attend a school for
chiropractics. (24 RT 6224-6225.) Once, when Glen accompanied Famalaro
to his family’s home to pick up his grandmother, Glen thought the house was
strange. (24 RT 6227.) The dining room had no furniture, and a pile of
something on the floor of that room was covered with sheets. One closet was

“stacked up to the top” with paper towels, and there were some Bible scriptures
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on the refrigerator and the walls of the kitchen. (24 RT 6227-6228.) During
the three years Glen knew Famalaro, they often talked about religion and
Famalaro seemed to have a lot of knowledge about Christianity. Glen thought
he was a deep believer in his faith. (24 RT 6230-6231.)

Laura Becker met Famalaro in 1984 when she responded to an add
offering his services as a housekeeper. (25 RT 6387.) Over the four years
Famalaro worked for Becker as a housekeeper, they developed a sort of mother-
son relationship. (25 RT 6388, 6390.) Famalaro often spoke about religion and
mentioned Ruthie and his baby. His failed relationship with Ruthie seemed to
have been a tragedy for him. (25 RT 6389.) Famalaro stopped all of his
cleaning jobs when he decided to get into commercial painting full time, but he
continued to call Becker occasionally. Once he called her on the night before
Mother’s Day. (25 RT 6391-6392.) The last time Becker had spoken to
Famalaro was just before Christmas of 1989 or 1990. Famalaro’s parents were
going to be visiting him from Arizona for the holidays and he seemed happy
about an anticipated reconciliation with them. (25 RT 6393.) Becker
considered Famalaro “very intelligent.” (25 RT 6395.)

Marc Murphy attended the Cleveland Chiropractic College in Los
Angeles with Famalaro in 1980 and 1981. (26 RT 6471.) One morning in
August of 1981, Murphy and Famalaro were in a donut shop when an
intoxicated man entered the shop carrying a knife. The man started “carrying
on,” and Murphy became frightened and jumped behind the counter. Famalaro,
however, confronted the man and told him to stop. When that did not work,
Famalaro sprayed the man with some mace he was carrying. (26 RT 6472-
6473.) The mace did not have much of an effect, so the owner came from the
back of the shop with a broomstick. Famalaro took the broomstick from the
owner and used it to push the intoxicated man out of the shop. That seemed to

be the end of it, so Murphy and Famalaro got their food and left. (26 RT 6474.)

52



Once they were outside, however, they saw the same man across the
street, still “acting crazy.” Famalaro insisted upon following the man. They
saw the man approach a woman at a bus stop from behind, put his arm around
her neck, and threaten her with the knife. (26 RT 6475-6476.) Famalaro
dropped everything he was carrying and ran towards the man. When the man
moved the knife from the woman’s face towards her abdomen, Famalaro
singlehandedly grabbed the man from behind, pinned him to the ground, and
wrestled the knife away from him. Murphy helped Famalaro keep the man on
the ground until police arrived. 2 (26 RT 6476-6477.) Murphy knew Famalaro
sometimes .carried mace or a handgun. (26 RT 6481-6482.) He also knew
Famalaro was studying martial arts. (26 RT 6484.)

In December of 1981, Famalaro gave Murphy a religious book as a
Christmas present. Famalaro wrote a short inscription in which he expressed
his hope that the book would be “a source of great spiritual enrichment and
strength” for Murphy. (26 RT 6478-6479.) In early 1982, Murphy and
Famalaro were waiting to take their state exam to allow them to start seeing
chiropractic patients. When a clinician called his name, Famalaro asked to be

excused to use the restroom, but Murphy never saw Famalaro again after that.

(26 RT 6479-6480.)

21. The woman at the bus stop, Deborah Lynn Worthington-Hall, also
testified about the incident that had occurred on August 13, 1981. (26 RT
6465.) She was by herself at a bus stop when a man approached her from
behind and put an arm around her neck in a choke hold. The man, who smelled
like liquor, put a knife to her side and demanded money. (26 RT 6466-6467.)
Then man was slurring his words and repeatedly said he was going to kill her.
Just when it seemed the man was about to stab her, some people grabbed the
man from behind and tackled him to the ground. (26 RT 6468.) Worthington-
Hall did not know who tackled the man, but she knew three people had been
involved and she saw two people sitting on top of the man before police
arrived. (26 RT 6469.) Worthington-Hall did not recognize Famalaro. (26 RT
6466.)
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Father Vincent Young met Famalaro in the early 1980s when Ruth
recommended him to Famalaro after she and Famalaro had separated. In his
capacity as a Catholic priest, he counseled Famalaro for almost two years. (26
RT 6486-6487.) The break up with Ruth had been very emotional for
Famalaro, in part because Ruth had an abortion during their relationship. (26
RT 6488.) Famalaro visited Father Young several times a week and seemed to
be doing better in school and with his relationships with other people. After
about six months, Ruth and Famalaro got back together for several months.
Father Young continued to counsel them, both together and separately. (26 RT
6489-6490.) Ruth again became pregnant and Famalaro never wavered in his
desire to marry her and have the baby. (26 RT 6491-6492.) However, Ruth
broke up with Famalaro again and left while she was still pregnant. (26 RT
6493.) Even though Famalaro was distraught and seemed obsessed with
finding Ruth and the baby #, he only continued to see Father Young for
another month or so. (26 RT 6494-6495.)

Father Young described Famalaro as considerate and polite, and
possessing a tremendous amount of intellectual and physical energy. He was
also an intense person who could be very melancholic, but Father Young never
felt Famalaro needed psychiatr