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Executive Summary

The Advisory Committee on Civil Jury Instructions recommends approving for publication the

civil jury instructions prepared by the committee. On Judicial Council approval, the instructions
will be published in the midyear supplement to the official 2014 edition of the Judicial Council

of California Civil Jury Instructions.

Recommendation

The Advisory Committee on Civil Jury Instructions recommends that the Judicial Council,
effective June 27, 2014, approve for publication under rules 2.1050 and 10.58 of the California
Rules of Court the civil jury instructions prepared by the committee. On Judicial Council
approval, the instructions will be published in the midyear supplement to the official 2014
edition of the Judicial Council of California Civil Jury Instructions (CACI).

A table of contents and the proposed revised, new, and revoked civil jury instructions and verdict
forms are attached at pages 30—148.



Previous Council Action

At its meeting on July 16, 2003, the Judicial Council adopted what is now rule 10.58 of the
California Rules of Court, which established the advisory committee and its charge.' At this
meeting, the council voted to approve the CACI instructions under what is now rule 2.1050 of the
California Rules of Court. Since that time, the committee has complied with both rules by
regularly proposing to the council additions and changes to CACI.

This is the 24th release of CACI. The council approved CACI release 23 at its December 2013
meeting.

Rationale for Recommendation

The committee recommends proposed additions and revisions to, and revocation of, the
following 36 instructions and verdict forms: 325, VF-304, 433, VF-402, 532, 533, 535, 552,
1620, 1621, 1622, 1623, VF-1603, VF-1604, VF-1605, VF-1606, 1723, 1901, VF-1900, VF-
1901, VF-1902, VF-1903, 2303, 2720, 2721, 2730, 3041, VF-3022, 3100, 3117, 3723, 3724,
3725, 4328, 5002, and 5021. Of these, 32 are proposed to be revised, 3 are newly drafted, and 1
is proposed to be temporarily revoked (CACI No. 2730).

The Judicial Council’s Rules and Projects Committee (RUPRO) has also approved changes to 83
additional instructions under a delegation of authority from the council to RUPRO.?

The instructions were revised or added based on comments or suggestions from justices, judges,
and attorneys; proposals by staff and committee members; and recent developments in the law.
Below is a summary of the more significant changes recommended to the council.

New instructions

The committee proposes adding two new instructions and one new verdict form. One new
instruction, CACI No. 3117, Financial Abuse—*“Undue Influence” Explained, is based on new
legislation. The other new instruction, CACI No. 5021, Electronic Evidence, and the new verdict

' Rule 10.58(a) states: “The committee regularly reviews case law and statutes affecting jury instructions and makes
recommendations to the Judicial Council for updating, amending, and adding topics to the council’s civil jury
instructions.”

% Atits October 20, 2006, meeting, the Judicial Council delegated to RUPRO the final authority to approve
nonsubstantive technical changes and corrections and minor substantive changes to jury instructions unlikely to
create controversy. The council also gave RUPRO the authority to delegate to the jury instructions advisory
committees the authority to review and approve nonsubstantive grammatical and typographical corrections and other
similar changes to the jury instructions, which RUPRO has done.

Under the implementing guidelines that RUPRO approved on December 14, 2006, which were submitted to the
council on February 15, 2007, RUPRO has the final authority to approve (among other things) additional cases and
statutes cited in the Sources and Authority and additions or changes to the Directions for Use. Further, under its
delegation of authority from RUPRO, the advisory committee has made other nonsubstantive grammatical,
typographical, and technical corrections.



form, CACI No. VF-304, Breach of Implied Covenant of Good Faith and Fair Dealing, were
requested by CACI users.

“Undue influence” is now specifically defined under the Elder Abuse and Dependent Adult
Prevention Act.’ Previously, the Directions for Use to CACI No. 3100, Financial Abuse—
Essential Factual Elements, suggested that the Contracts series instruction CACI No. 334,
Affirmative Defense—Undue Influence, might be used to define undue influence for elder abuse.
The committee now proposes new CACI No. 3117, which presents the standard of the new
statute.

A retired appellate justice suggested that CACI should include an instruction on electronic
evidence, addressing the process by which a jury can review it during deliberations. She directed
the committee to the federal Ninth Circuit instruction on this subject. The committee agreed that
such an instruction would be useful, but found the Ninth Circuit instruction to be too specific to
the procedure in the circuit’s district courts. Instead, the committee proposes new CACI No.
5021, which provides general guidance, but not specific procedures.

An assigned judge requested guidance on the question of the respective damages recoverable for
breach of express contract provisions and for breach of the implied covenant of good faith and
fair dealing. She also requested that a verdict form be added to include questions on breach of the
implied covenant. In response, the committee expanded the Directions for Use to CACI No. 325,
Breach of Implied Covenant of Good Faith and Fair Dealing—Essential Factual Elements, to
address the damages recoverable in a breach of contract action involving both claims for breach
of express terms and breach of the implied covenant. New verdict form CACI No. VF-304 is also
proposed as the judge requested.

Revoked instruction

The committee proposes temporarily revoking CACI No. 2730, Whistleblower Protection—
Essential Factual Elements, in the Labor Code Actions series. Labor Code section 1102.5, on
which the instruction is based, was amended by the Legislature.* The current instruction is no
longer complete because the amended statute contains additional matters that the jury must
consider in applying it. The committee intends to restore the instruction in the next release,
revising it in conformity with the amended statute.

Negligent Infliction of Emotional Distress (CACI Nos. 1620-1623, VF-1603—-VF-1606)

Plaintiffs continue to plead a cause of action for “negligent infliction of emotional distress” to
the frustration of the trial courts because there is no such thing. The doctrine that has come to
bear this name is one that, under limited circumstances, allows recovery of emotional distress

? See Welf. & Inst. Code, § 15610.70, added by Assem. Bill 140 (Stats. 2013, ch. 668).

* See Sen. Bill 666 (Stats. 2013, ch. 577), § 5; Assem. Bill 263 (Stats. 2013, ch. 732), § 6; and Sen. Bill 496 (Stats.
2013, ch. 781), § 4.1.



damages on a negligence cause of action even though there has been no physical injury.” Some
trial judges who are members of the committee thought that CACI should entirely eliminate use
of the phrase “negligent infliction of emotional distress” in hopes of reducing the instances of
this pleading error. Other members thought that the problem could be addressed by more directly
explaining the doctrine in the Directions for Use without the need to abandon the term entirely,
because it has become a convenient label for a fairly complex rule of law.

After considerable discussion, in the end the abolitionists garnered the majority. Therefore, the
committee now proposes changing the titles of all CACI instructions and verdict forms that
previously included “negligent infliction of emotional distress.”® The new term selected is
“Negligence—Recovery of Damages for Emotional Distress—No Physical Injury.” Although
perhaps a bit lengthy, it emphasizes the crucial point: that the cause of action is simply one for
negligence, and that it is a special rule for recoverable damages. The committee also expanded
the Directions for Use to emphasize that there is no cause of action for “negligent infliction of
emotional distress.”’

Fraud: Concealment; materiality/importance; reasonable reliance (CACI Nos. 1901, VF-
1900, VF-1901, VF-1902, VF-1903)

In the previous release, the advisory committee revised several instructions in the Fraud or
Deceit series to present the question of the materiality (or importance) in a way that is more in
line with case authority. The instructions were inconsistent in the way that materiality was
presented.® The committee concluded that materiality was actually an aspect of justifiable
reliance and should be incorporated into CACI No. 1908, Reasonable Reliance.’

Some members, however, were not ready to make this change with regard to CACI No. 1901,
Concealment. They were uncomfortable with the concept of reliance on an omission. Therefore,
revisions to CACI No. 1901 were deferred for further research and consideration.

But in fact, this exact point was addressed by the California Supreme Court in Mirkin v.
Wasserman,'® in which the court held:

> See Molien v. Kaiser Foundation Hospitals (1980) 27 Cal.3d 916, 928.
%See CACI Nos. 1620, 1621, 1622, 1623, VE-1603, VF-1604, VF-1605, VF-1606.

7 The Directions for Use now state: “The doctrine of ‘negligent infliction of emotional distress’ is not a separate tort
or cause of action. It simply allows certain persons to recover damages for emotional distress only on a negligence
cause of action even though they were not otherwise injured or harmed.”

¥ See the committee’s report to the Judicial Council for the December 2013 meeting.
? See Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 977.
1% Mirkin v. Wasserman (1993) 5 Cal.4th 1082.



[1]t is not logically impossible to prove reliance on an omission. One need only prove
that, had the omitted information been disclosed, one would have been aware of it and
behaved differently."!

Therefore, the committee now proposes conforming CACI No. 1901 to the fraud instructions
revised in the previous release. The reasonable-reliance element has been recast in the words of
Mirkin. Instead of “reasonably relied on [the defendant’s] deception,” the proposed revision
would state that “had the omitted information been disclosed, [the plaintiff] would have behaved
differently.” All fraud verdict forms have also been revised to conform to the revisions made to
the instructions in the previous release.

A commentator noted that the court in Mirkin omitted the word “reasonable” from its elucidation
of the reliance element. The commentator suggested that authority for a “reasonable” reliance
requirement be included, or if none could be found, authority for reasonable reliance in fraud
causes of action generally be added. The committee could find no direct authority on point and
has taken this second course. The question of whether the “different behavior” in a concealment
case has to be reasonable apparently has not been addressed in any published opinion.
Nevertheless, the committee believes that reasonableness is required. The general rule for fraud
is that there must be reasonable reliance.'? To dispense with this requirement in a concealment
case should require direct authority on point. In the absence of this authority, the committee
presumes that reasonable reliance is required per the general rule for fraud.

Vicarious Responsibility: Going and coming rule (CACI Nos. 3723, 3724, 3725)

Two recent cases addressed the question of scope of employment during commute time under the
so-called “going and coming” rule of nonliability and its exceptions.'® Although these cases did
not suggest any serious errors or omissions in any CACI instructions, they led the committee to
conclude that several instructions would benefit from some enhancements. The committee now
proposes (1) expanded Directions for Use to CACI No. 3723, Substantial Deviation; (2) a title
change, additional instruction text, and adding Directions for Use to CACI No. 3724, to be
renamed Going-and-Coming Rule—Business Errand Exception; and (3) a title change, additional
instructional text, and adding Directions for Use to CACI No. 3725, to be renamed Going-and-
Coming Rule—Vehicle-Use Exception.

CACI No. 3723 addresses the rule that vicarious liability attaches for combined business and
personal activities until the employee has “substantially deviated from” or “abandoned” the

"1d. at p. 1093.

2 Hackethal v. Nat’l. Casualty Co. (1987) 189 Cal.App.3d 1102, 1111 [“The elements of fraud, which give rise to
the tort action for deceit, are (1) misrepresentation (false representation, concealment or non-disclosure); (2)
knowledge of falsity (or ‘scienter’); (3) intent to defraud, i.e., to induce reliance; (4) justifiable reliance; and (5)
resulting damage,” emphasis added].

13 See Halliburton Energy Services, Inc. v. Department of Transportation (2013) 220 Cal.App.4th 87; Moradi v.
Marsh USA, Inc. (2013) 219 Cal.App.4th 886.



employer’s business. Although the rule most often comes into play in driving cases, it is not so
limited."* The Directions for Use now provide greater assistance on when the instruction should
be used.

CACI No. 3724, previously entitled Going-and-Coming Rule, actually sets forth one of the
exceptions to the rule’s general nonliability for commute-time driving torts: when the employee
may be considered on a “business errand.” The title has been expanded to clarify that the
instruction addresses the exception, not the general rule. The text has been expanded to include
special abandonment rules that apply to business errands. Directions for Use have been added
(currently there are none) to explain the use of the instruction.

CACI No. 3725 addresses another exception to the going-and-coming rule: when the employer
requires or expects the employee to have a car available for business purposes. The title has been
expanded to clarify that the “exception” is to the going-and-coming rule. The instruction text has
been expanded to present more explanation of when the use of a car is a benefit to the employer.
And, again, Directions for Use have been added to explain the use of the instruction.

Elimination of statutory language from Sources and Authority

In the process of developing Judicial Council pattern jury instructions to replace BAJI and
CALIJIC, the civil instructions (CACI) were completed first (2003). The criminal instructions
(CALCRIM) followed in 2005. The CACI task force decided that the Sources and Authority
should set forth the complete text of statutes that were relevant to the instructions. ' The
CALCRIM task force made a different decision; in CALCRIM, only a brief description of the
source and a citation are included, not actual language.

The inclusion of statutory language in CACI has had some unanticipated consequences. All
legislative enactments need to be reviewed after each legislative session to see if there have been
amendments revising language for the many statutes quoted in CACI. And because the
Governor’s October deadline for signing or vetoing legislation falls very near the date by which
CACI content must be final for the next year’s full edition, only the most urgent of changes get
included in the edition. Very few changes to statutory language have any effect on the actual
instructions, much less an urgent one. Therefore, many minor statutory revisions are left to the
midyear supplement. For 2013, 936 instances of legislation amending statutes were cited in
CACI. These amendments affected 42 instructions.'® If all of these changes were to be made in

' See, e.g., Farmers Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992 [sexual harassment not within
scope of employment].

' Regulations and court rules are also sometimes quoted in their entirety. Further references below to statutory
language also apply to regulations and rules.

1 Also, the regulations under the Fair Employment and Housing Act were renumbered. This change affected
another 15 instructions.



this supplement release, an additional 214 pages would be included. None of these pages would
present information that would have any actual effect on any instruction. '’

The committee voted not to include these 214 pages in this release. Instead, it proposes removing
verbatim quotations of statutory language from CACI’s Sources and Authority, conforming to
the CALCRIM format. The instructions appended to this report reflect this proposal, replacing
statutory language with a simple title and citation. The committee believes that any benefit
derived from including statutory language does not justify the amount of work required to keep
statutory language up to date and the amount of pages that must be replaced for nonsubstantive
changes.

Comments, Alternatives Considered, and Policy Implications

The proposed additions and revisions to CACI circulated for comment from January 20 to
February 28, 2014. Comments were received from only 10 different commentators. No particular
instruction or issue garnered any inordinate number of comments or attention. The committee
evaluated all comments and revised some of the instructions as a result. A chart with summaries
of all comments received and the committee’s responses is attached at pages 9-29.

In posting this release for public comment, the committee specifically requested comments on its
proposal to remove verbatim quotations of statutory language from CACI’s Sources and
Authority. Only two comments were received, both opposing the change. The commentators
noted that including the statutory language is of value to those using CACI in print because the
statutory language is at hand, and another source such as a code book may not be needed.

The committee recognizes that this is a valid concern. However, it again voted unanimously to
continue to recommend removal of statutory language. On a cost-benefit analysis, the committee
believes that the benefits do not justify the burdens. Further, the elimination of statutory
language throughout CACI will significantly reduce the number of pages in the print edition.

Rule 2.1050 of the California Rules of Court requires the committee to update, amend, and add
topics to CACI on a regular basis and to submit its recommendations to the council for approval.
The proposed new, revised, and revoked instructions are presented to ensure that the instructions
remain clear, accurate, and complete; therefore, the advisory committee did not consider any
alternative actions.

Implementation Requirements, Costs, and Operational Impacts

No implementation costs are associated with this proposal. To the contrary, under the publication
agreement, the official publisher, LexisNexis, will publish a midyear supplement to the 2014

' One instruction would be pulled into the supplement simply to change a which to a that.



edition and pay royalties to the Administrative Office of the Courts (AOC). Other licensing
agreements with other publishers provide additional royalties.

The official publisher will also make the revised content available free of charge to all judicial
officers in both print and HotDocs document assembly software. With respect to commercial
publishers, the AOC will register the copyright of this work and continue to license its
publication of the instructions under provisions that govern accuracy, completeness, attribution,
copyright, fees and royalties, and other publication matters. To continue to make the instructions
freely available for use and reproduction by parties, attorneys, and the public, the AOC provides
a broad public license for their noncommercial use and reproduction.

Attachments

1. Charts of comments, at pages 9—29
2. Full text of new and revised CACI instructions, at pages 30148



Instruction

Commentator

Comment

Committee Response

Removal of Statutory
Language From
Sources and
Authority

Orange County
Bar
Association, by
Thomas
Bienert, Jr.,
President

The advisory committee proposes removing from
the civil jury instructions (CACI) statutory language
that is often set forth verbatim under the various
Sources and Authority sections included with the
instructions. The reason for the proposed change is
principally to promote efficiency by eliminating the
need to revise many pages in the CACI supplements
and updates when the revisions would be made
solely because of changes to statutory language.
The committee in requesting comments indicates the
change would shorten the mid-year supplement by
over 200 pages, streamline the publication process,
and significantly reduce the size of future full
editions. The committee further notes that “the
Judicial Council criminal jury instructions
(CALCRIM) do not include statutory language.”

While the reasons for the proposed change are
certainly laudable, we believe the benefits of
removing the statutory language are outweighed by
the advantages of maintaining it. Continued
inclusion of the verbatim statutory language allows
for efficient access to a consolidated “one-stop-
shop,” rather than requiring one to rely on multiple
reference books in situations in which reference to
multiple sources is often impractical, uneconomical,
and inefficient (e.g., in chambers conference with
judge and counsel).

The committee recognizes the legitimacy of the
concerns of print users as expressed in the
comment. Nevertheless, the committee voted
nearly unanimously to proceed with removing
statutory language from CACL

Statutes in CACI and CALCRIM online and in
document assembly products are linked to a data
base where they can be accessed with a click or
two.

The considerable time required to review all
legislation and capture all statutory language
changes weighs strongly in favor of removal. In
this release, instructions would appear in the
supplement sometimes for a matter as
insignificant as changing a “which” to a “that.”
Users expect that instructions appearing in the
supplement are there for some important
substantive reason. Including instructions solely
to update statutory language that has no effect on
the content of or law supporting the instruction
both confuses users and adds many pages to the
releases.

Whether the verbatim statutory language is removed
or continues to be included, if hyperlinks are
included in the Sources and Authority section as
proposed, we recommend they include not only the
hyper-links to publishers’ websites but also
http://leginfo.legislature.ca.gov/faces/codes.xhtml,
the “California Law” section of that website

The creation of hyperlinks to statutory sources is
done exclusively by publishers. The committee
has no authority to direct the creation of
hyperlinks.




Instruction

Commentator

Comment

Committee Response

maintained by the State of California as its “Official
California Legislative Information.” This site is the
official law site and is accessible to a broader set of
people than the subscription services.

State Bar of

The committee believes that continuing to set forth

See response above to comment of the Orange

California, statutory language verbatim in the CACI Sources County Bar Association
Litigation and Authority would be preferable to providing only
Section, Jury a brief description with a link. We believe that the
Instructions convenience to the court and counsel of having the
Committee; by | statutory language in print together with the
Reuben A. instructions while discussing the instructions is
Ginsberg, substantial and justifies the effort required to revise
Chair the affected pages when statutes are amended. We
therefore oppose the proposal to remove the
statutory language.
325, Breach of California We are concerned with proposed comments under The committee agrees with the comment and has
Implied Covenant of | Chamber of “Directions for Use” with regard to the fact that added the word “contract” to modify damages in
Good Faith and Fair | Commerce, by | “element 5 may produce damages that are different | the Directions for Use.
Dealing—Essential Jennifer from those claimed for breach of the express
Factual Elements Barrera, Policy | contract provisions.” While we agree that a breach
Advocate of implied covenant of good faith and fair dealing

may be based upon different facts, the damages are
still limited to the contract, with minor exceptions
for insurance related contracts. ( See Foley v.
Interactive Data Corporation (1988) 47 Cal.3d 654,
683—696 [affirming that contractual damages are the
sole remedy for breach of implied covenant of good
faith and fair dealing in employment contracts];
Sutherland v. Barclays American Mortgage
Corporation (1997) 53 Cal.App.4th 299, 314
[specifying that for noninsurance contracts, breach
of implied covenant of good faith and fair dealing is
limited to contractual remedies, unless there is
evidence of an independent duty arising in tort
law].).

10




Instruction Commentator | Comment Committee Response
State Bar of Element 2 of this instruction includes two All of element 2 should be optional as shown in
California, alternatives, only the second of which is optional. the verdict form. The omission of an open
Litigation The same two alternatives appear in the bracket was inadvertent and has been fixed.
Section, Jury corresponding verdict form (VF-304), but in the
Instructions verdict form both alternatives are optional. We
Committee; by | believe that element 2 in its entirety should be
Reuben A. bracketed and optional, as in the verdict form. The
Ginsberg, verdict form and the instruction on which it is based
Chair should be consistent as to which elements and which

parts of each element are optional. The Directions
for Use of the verdict form explain the
circumstances in which optional question 2 should
be given. We believe that similar language should
be added to the Directions for Use for this
instruction explaining when to give optional element
2

The committee believes that the language “a mere
contract breach” in the first sentence of the new
second paragraph of the Directions for Use, which
appears in Careau & Co. v. Security Pacific
Business Credit, Inc. (1990) 222 Cal.App.3d 1371,
1395, refers to a breach of an express contract
provision. The second sentence in the same
paragraph in fact refers to “breach of the express
contract provisions.” We would replace “a mere
contract breach” in the first sentence with “a breach
of an express contract provision” for greater clarity,
as shown below. A breach of the implied covenant
is a breach of contract (Digerati Holdings, LLC v.
Young Money Entertainment, LLC (2011) 194
Cal.App.4th 873, 885), so ““a mere contract breach”
is not as clear as it could be.

The words “mere contract breach” comes directly
from Careau. The committee prefers to conform
to the case language.

Change “rests” to “rested” in the parenthetical
description of Digerati in the second sentence of the
same paragraph. The point of that opinion was not

The committee believes that the holding of
Digerati is that for there to be separate claims for
breach of contract and breach of the implied

1"




Instruction

Commentator

Comment

Committee Response

that the gravamen of a claim for breach of the
implied covenant necessarily differs from that of a
claim for breach of an express contract provision,
but that the gravamen of the two claims in that case
differed.

covenant, there must be different “gravamen.”
This is a general principle not limited to the facts
of Digerati.

VF-304, Breach of
Implied Covenant of
Good Faith and Fair
Dealing

Orange County
Bar
Association, by
Thomas
Bienert, Jr.,
President

VF-304 is a new verdict form. As proposed, it is
confusing in that Question 2 asks if plaintiff did all,
or substantially all, of the significant things the
contract required plaintiff to do, or was excused
from doing those things. If the answer is "yes", the
jury goes on to the remaining questions, including
Question 4, which asks if the defendant "unfairly"
interfered with plaintiff's right to receive the
benefits of the contract. However, if the answer to
Question 2 is "no", then the jury just signs and
returns the verdict form -- i.e. a defense verdict.
This seems to eliminate the possibility that the
reason the plaintiff did not perform was in fact the
interference by the defendant, which the jury doesn't
get to until Question 4. One could construe that the
"unfair interference" by the defendant would be the
basis for "excused performance" under Question 2,
but it would be clearer if the verdict form included
the "unfair interference" based on the covenant of
good faith and fair dealing as one possible "excuse"
for plaintiff's nonperformance.

The committee agrees with the issue raised in the
comment. The Directions for Use have been
revised to alert the user to omit question 2 if the
plaintiff alleges that his or her nonperformance
was caused by the defendant’s bad faith.

State Bar of
California,
Litigation
Section, Jury
Instructions
Committee; by
Reuben A.
Ginsberg,
Chair

The committee believes that question 4 is essential
and should not be bracketed as optional. The
Directions for Use do not state that question 4 is
optional. The brackets around question 4 appear to
be unintended and should be deleted.

This was an error in the file posted for the
Invitation to Comment. It has now been fixed.

It seems that the bracketed words “[to both
options]” in the directions below question 4 do not

belong, because there are no options in question 4,
and should be deleted.

This is also an error that has now been fixed

12




Instruction Commentator | Comment Committee Response

433, Affirmative Orange County | The first element should be identified specifically as | The Directions for Use make it clear that the
Defense—Causation: | Bar (“Optional: 1 ...”) because it clarifies that this issue | element is optional and why.

Intentional Association, by | may not be in controversy.

Tort/Criminal Act as
Superseding Cause

Thomas
Bienert, Jr.,
President

The underlining for the substance of the second
element should be removed as no change was made
here except for the numbering.

The commentator is correct that no change was
made to the text..

The various changes to the Sources and Authority
must be underlined or lined through to show all
changes.

There are no changes to the Sources and
Authority other than to fix an errant quotation
mark from double to single.

Similar changes and citations to the 2013 case of
Collins vs. Navistar, Inc. (2013) 214 Cal.App. 4th
1486 should be added to CACI Nos. 411, 432, and
1207B, especially since the Collins case was a strict
liability products case apparently made applicable to
negligence cases in general;

The committee does not believe that Collins is
particularly relevant to these other instructions.

The Collins case specifically disapproved of CACI
433 as improperly placing a heightened standard of
foreseeability in favor of defendants in these
contexts.

Collins did not disapprove CACI No. 433. It
held that 433 should not have been given in that
products liability case.

State Bar of
California,
Litigation
Section, Jury
Instructions
Committee; by
Reuben A.
Ginsberg,
Chair

The proposed revision to element 1 requires a
description of the alleged act. But describing the
alleged act is likely to be a contentious issue, so
requiring such a description may cause more
problems than it solves. We would prefer to refer to
the alleged act as an “[intentional/criminal]” act or
conduct, as in the current instruction. Moreover, the
proposed revision also moves element 1 further
from what we believe the core of this element
should be, which is whether a third party committed
an intentional or criminal act. The proposed
revision seems to omit this requirement.

The committee has made the proposed revision
to element 1. The nature of the act might require
a narrative rather than a few words.

We suggest adding language to the Directions for
Use stating that the parties can modify the
instruction by describing the alleged act more
particularly if desired.

The committee agrees and has expanded the
Directions for Use as proposed.

13




Instruction Commentator | Comment Committee Response
This instruction does not state that the act of a third | This instruction is an affirmative defense that
party must have been a cause of injury. We suggest | would negate the plaintiff’s causation element if
adding language to the Directions for Use stating proved.
that if this if the parties dispute whether the third
party act was a cause of injury, the instruction
should be modified to state this requirement.

VF-402, State Bar of The committee believes that “as to any defendant The committee believes that the reference to

Negligence—Fault of
Plaintiff and Others
at Issue

California,
Litigation
Section, Jury
Instructions
Committee; by
Reuben A.
Ginsberg,
Chair

[or person] in.” is not familiar phrasing for most
jurors and may give them pause. We prefer the
current language “in any part of.”

“part” is confusing as the questions don’t have
identifiable “parts.” However, “as to” has been
replaced by “for.”

The committee believes that asking the jury
repeatedly to jump forward to question 8 to fill in
zeros and then back to the prior questions
complicates the verdict form and the jurors’ task
unnecessarily. We would eliminate this language
throughout the verdict form and instead add
language to question 8 to clarify what numbers to
put in the list. This change also makes it

unnecessary to say anything after questions 5 and 7
other than to answer the next question, so we would

make these changes as well.

The committee believes that the commentator’s
proposal would simply invert the order of the
“jumping” from forward to backward. One
would get to question 8 without jumping, but
then would have to look back to questions 2, 5,
and 7. The change has not been made.

If the jury answers no for any defendant in question

1, the jury will not answer question 2 for that

defendant. So the condition stated after question 2
“If you answered no as to all defendants in question

2” will not be satisfied. The same is true with

respect to similar language in question 7. The jury
will answer question 7 only for those defendants for
whom the answer was yes in question 6. We would

modify the quoted language in questions 2 and 7,
and in question 6 (for consistency) to avoid this
problem.

The committee sees that the commentator is
correct as to question 2.

However, the committee does not see a problem
in questions 1, 6, or 7. All defendants are to be

considered at question 1. If none are negligent,

then it is correct to say “no as to all.” The same
is true for question 6 for nonparties.

Question 7 does not tell the jury what to do if no
nonparties are negligent; question 8 still must be
answered. Therefore, it does not contain the
same error as question 2.
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Instruction Commentator | Comment Committee Response
We would insert “skip question 5 and” before The committee agrees and has made this
“answer question 6” after question 4. addition.
We would retain rather than delete the language “If | CACI contains instructions on many other tort
superseding cause is an issue, insert a question on doctrines that might come into play in a
that issue after Question 5” in the Directions for negligence case. This verdict form focuses on
Use. Particularly in light of the fact that CACI the basic process of collecting the jury’s
includes instructions on superseding cause, we decisions on the negligence, of the defendant(s),
would consider it appropriate to modify this verdict | the plaintiff(s), and other nonparties. There is no
form to cover that issue and believe that this reason to suggest that just one of many other
language is helpful. instructions that might also be needed.
The result of our proposed changes is a significantly | The verdict form would be slightly (rather than
shorter verdict form with fewer directions and no “significantly”) shorter if the “jump around”
need for the jury to jump forward to question 8 and | revisions were to be made. The other proposed
then back again. changes would either have no effect on or
[CACI Committee note: The commentator has actually lengthen the form.
included both a clean version and a tracked version
of how the verdict form would read if all of its
changes were to be accepted.]
532, Informed Megan I am commenting on the proposal involving the jury | It is not clear how this comment is related to the
Consent—Definition; | Braswell, instructions on civil suits for medical malpractice proposal that was posted for comment. The
member of consent issues. Wow, if this comment is getting committee did not request reports described in
533, Failure to public read, then I would like to shed light on a case that the comment.
Obtain Informed prompted this need for change. Absolutely identical.
Consent—Essential Please contact me, as I am able to attach 2 different
Factual Elements; reports that [ was presented from the same doctor,
and it contains in it all and everything that this
535, Risks of proposal encompasses. Very scary.
Nontreatment— California There are inconsistencies regarding the burdens to For CACI No. 532: “adequately” has been added
Essential Factual Judges explain and inform in CACI Nos. 532, 533, and 535. | to the introductory paragraph.
Elements Association, by | Although consistency is the essential point, we

Lexi Howard,
Legislative
Director

recommend that these instructions use identical
language throughout by using the qualifying adverb
“adequately” wherever the instructions use
“explain” and “inform” or variations thereof. If
these inconsistencies are not resolved, then we

Nos. 533 and 535 are parallel. Each has an
element 2 that speaks to what the medical
professional did not do. There is no adverb in
element 2. Then element 3 speaks to what s/he
should have done. Both elements 3 include

15




Instruction Commentator | Comment Committee Response
would oppose the modified instructions. “adequately.” The committee does not believe
that “adequately” needs to also be used in
elements 2.
Hon. Kirk H. Using the word "adequate" without a reference (as CACI Nos. 532 and 533 are to be given together;
Nakamura, CACI 533 and 535 do) is misleading. In order to the Directions for Use to 533 say to also give
Judge of the understand what "adequately informed" means in 532.
Superior Court, | CACI 533 and 535 one must refer to the definition
Orange County | of "informed consent" in CACI 532. CACI 532 CACI Nos. 534 and 535 are to be given together;
defines "informed consent" as "as much information | the Directions for Use to 535 say to also give
as [he/she] needs to make an informed decision." 534.
This is consistent with Cobbs (Cobbs v. Grant
(1972) 8 Cal.3d 229), but I think it creates Both Nos. 532 and 534 include the “as much
confusion. information as needed” language. The
committee sees no need to repeat it in 533 and
I believe that element 3 in both CACI 533 and 535 | 335.
should have the language: "if [he/she] had been
given as much information as [he/she] needed to
make an informed decision." This creates
consistency throughout all these jury instructions
and does not require the jury to refer back to CACI
532 in order to determine what the misleading word
"adequate" or "adequately" means.
Negligent Infliction State Bar of The committee agrees with the proposed revisions, These errors were previously noted and fixed.

of Emotional Distress | California, but notes that the cross-references to the other CACI
instructions: 1620, Litigation instructions in the Directions for Use do not
1621, 1622, 1623, Section, Jury accurately state the revised titles of those
VF-1605, VF-1606 Instructions instructions and should be corrected.
Committee; by
Reuben A.
Ginsberg,
Chair
1623, State Bar of The Sources and Authority cite no authority for The element is supported by Potter v. Firestone
Negligence—Recover | California, element 4, which states that reliable medical or Tire and Rubber Co. (1993) 6 Cal.4th 965, 997,
y of Damages for Litigation scientific opinion confirms that the plaintiff’s risk of | which is included in the Sources and Authority to

Emotional

Section, Jury

developing the disease was significantly increased

CACI No. 1622, Negligence—Recovery of
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Instruction Commentator | Comment Committee Response
Distress—No Physical | Instructions and is a significant risk. We believe that authority Damages for Emotional Distress—No Physical
Injury—Fear of Committee; by | should be cited for this point. Injury—Fear of Cancer, HIV, or AIDS—Essential
Cancer, HIV, or Reuben A. Factual Elements. The committee has added this
AlDS—Malicious, Ginsberg, excerpt to 1623 also.
Oppressive, or Chair
Fraudulent
Conduct—FEssential
Factual Elements
1723, Common California CELA commends the proposed change that would The committee notes the commentator’s support
Interest Employment establish a disjunctive test for malice permitting for the revisions.
Privilege—Malice Lawyers malice to be shown by proof either of "a state of

Association, by | mind arising from hatred or ill will, evidencing a

David M. willingness to vex, annoy or injure another person"

deRubertis (Lundquist v. Reusser (1994) 7 Cal.4th 1193, 1203-

1204) or a "reckless disregard of rights" (McGrory
v. Applied Signal Technologies (2013) 212
Cal.App.4th 1510, 1540. Treating these two ways of
establishing malice as separate and independent
methods of proof (rather than linking them together
as the previous instruction did) is consistent with
defamation law and more accurately states the
law.Thus, CELA fully supports this proposed
change.

The instruction's use of the phrase "hatred or ill
will" is incomplete without explaining that the
prohibited "state of mind arising from hatred or ill
will" is shown or evidenced by "a willingness to
vex, annoy or injure."

Defining malice by use of the phrase "hatred or ill
will" without including the "willingness to vex,
annoy or injure" language inadvertently distorts the
actual test and, in many employment cases, the
distortion is outcome-determinative. There are many
situations- particularly, in the employment context-

To the extent that the commentator is arguing
that “vex, annoy, or injure” is an alternative to
“hatred or ill will,” it misreads the cases.

Lundquist, Argaral, and Brown (which are
excerpted in the Sources and Authority), all say
that “malice has been defined as ‘a state of mind
arising from hatred or ill will, evidencing a
willingness to vex, annoy or injure another
person.” So malice first must arise from hatred
or ill will. So vex, etc. are not an alternative to
hatred and ill will; they are explanatory as to how
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Instruction

Commentator

Comment

Committee Response

in which the alleged defamer does not overtly
harbor (or admit to harboring) "hatred or ill will"
but the defamer's actions nonetheless evidence a
"willingness to vex, annoy or injure."

But, Supreme Court case law makes clear that
malice is shown by evidence of a "willingness to
vex, annoy or injure" so that the absence of express
or admitted "hatred or ill will" should not end the
inquiry. Davis v. Hearst (1911) 160 Cal. at 157-158;
Lundquist v. Reusser (1994) 7 Cal .4th at 1203-
1204; Agarwal v. Johnson (1979) 25 Cal.3d 932,
944; Brown v. Kelly Broadcasting Co. (1989) 48
Cal.3d 711, 723.

hatred and ill will are to be applied.

The committee, however, does agree that “vex”
etc. should be included in the instruction, but as
explanatory of hatred or ill will, not as an
alternative to it. (Davis is weak authority because
it addresses malice for punitive damages, not the
common-interest privilege.)

The "Directions for Use" should make clear that this
instruction may need to be modified if the evidence
of malice does not fit properly into either "hatred or
ill will" or "reckless disregard," which is often the
case.

In addition to proof of "hatred or ill will, evidencing
a willingness to vex, annoy or injure" and "reckless
disregard," case law recognizes many other
permissible forms of evidence of malice, including
inter alia:

* excessive publication of the defamatory
statements (Lundquist, supra, 7 Cal.4th at 1203
["Once the existence of the privilege is established,
the burden is upon the plaintiff to prove that it has
been abused by excessive publication .... "]);

* reliance on sources known to be hostile to or
biased against the plaintiff (Reader's Digest Assn. v.
Superior Court (1984) 3 7 Cal.3d 244 [malice
shown by evidence of reliance upon a source

All of these examples involve evidence of
malice. The committee does not believe that any
of them obviate the need to show either hatred/ill
will or reckless disregard. Rather, they constitute
evidence that the standard has been met.
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Commentator
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Committee Response

"known to be biased against the plaintiff'];

* prior quarrels or rivalries (Larrick v. Gilloon
(1959) 176 Cal.App.2d 408, 416 ["Any previous
quarrel, rivalry or ill feeling between plaintiff and
defendant- in short, almost everything defendant has
ever said or done with reference to the plaintift-
may be urged as evidence of malice."]); and

* purposeful avoidance of the truth (Christian
Research Inst. v. Alnor (2007) 148 Cal.App.4th 71,
90 [malice may be shown by the "purposeful
avoidance of the truth" or the "product of a
deliberate decision not to acquire knowledge of
facts that might confirm

the probable falsity of [the subject] charges"]).

Orange County
Bar
Association, by
Thomas
Bienert, Jr.,
President

The revision proposes that the word "malice" be
inserted into the title. No reason is given for this,
and it seems to add little. At common law, from
which the subject privilege codified in Civil Code
section 47(c) directly derives, it was referred to as
the "common-interest" privilege. In the Directions
for Use and the Sources and Authority, it is referred
to as the common-interest privilege. Finally, as the
Supreme Court noted in Brown v. Kelly
Broadcasting Co. (1989) 48 Cal.3d 711, 723 fn. 7,
which is cited in the Sources and Authority, " ...
characterization of the privilege as qualified or
conditional is incorrect ...". For these reasons, it is
suggested that "Qualified" be deleted from the title
and the Instruction re-titled "Common-Interest
Privilege," with the reference to Civil Code section
47(c) retained. While it still is believed inclusion of
the word "Malice" is unnecessary, this title change
would provide a more meaningful context for

The purpose of the instruction is to set forth the
malice exception to the common-interest
privilege. The committee believes that “malice”
should be in the title.

But the committee does agree that “Common-
Interest” is more descriptive than “Qualified,”
and has made this change to the title.
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reference to malice

As proposed, the second sentence of the Use Note is
incorrect. Civil Code Section 47(c), the "statute" to
which reference is made, does not grant "a
conditional privilege ... to communications made
without malice ...". To innocent common-interest
communications, the statute grants a solid privilege.
For this reason, it is suggested that the word

"conditional" be deleted.

The committee agrees with the comment and has
removed “conditional.”

The balance of the Use Note is accurate; however,
its import may be lost in its brevity. The word
"initial" should be inserted to describe defendant's
burden and flag the two-step analysis as to the
subject privilege. This is consistent with the
discussion of the privilege and its analysis in
Lundquist, supra, 7 Cal.4th at p. 1208.

The committee agrees with the comment and has
added “initial.”

John

Scheppach,
Attorney at
Law, Irvine

I think that element 1 erroneously allows the jury to
find that the defendant acted with malice if, at some
point in time, he/she acted with hatred or ill will
toward the plaintiff. In other words, the instruction
does not appropriately limit the jury's consideration
to whether the defendant acted with hatred or ill will
toward the plaintiff when the defendant made the
alleged defamatory statement(s). Timing matters in
this context.

The Supreme Court has stated:

"The malice necessary to defeat a qualified privilege
is ‘actual malice’ which is established by a showing
that the publication was motivated by hatred or ill
will towards the plaintiff or by a showing that the
defendant lacked reasonable grounds for belief in
the truth of the publication and therefore acted in

The committee agrees with the comment and has
added language connecting the hatred/ill will to
the making of the statements.
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reckless disregard of the plaintiff's rights.” (Taus v.
Loftus (2007) 40 Cal.4th 683, 721, bold italics
added.)

State Bar of

The committee believes that enumerating the two

The committee agrees with the comment and has

California, alternative showings to establish malice is an made this change.

Litigation improvement, but we would modify the description

Section, Jury of the second alternative. Rather than use and then

Instructions define the term “reckless disregard,” we believe that

Committee; by | the instruction would be better understood by jurors

Reuben A. if it explained the requirement without using

Ginsberg, “reckless disregard,’ but just stating that the

Chair defendant “had no reasonable grounds for believing
the truth of the statement(s).”
The words “Under the circumstances of this case” The committee agrees with the comment and has
add nothing to this instruction and probably have no | deleted “Under the circumstances.”
significance to jurors. We would delete these
words.

1901, Concealment California The second paragraph of the Directions for Use The committee does not discern any lack of
Judges contains references to (Option 1, 2, 3, and 4). This is | clarity. The paragraph in question begins:

Association, by
Lexi Howard,
Legislative
Director

not substantive but it appears these references may
have made sense in an earlier draft and could now
be deleted or more clearly tied to the instruction.

“Regarding element 1.” There are four options
for element 1, which seem to be clearly noted.

Orange County
Bar
Association, by
Thomas
Bienert, Jr.,
President

In discussing the types of undisclosed facts that may
give rise to a cause of action for concealment, the
proposed instruction eliminates the word
“important” from the existing instruction
(modifying “facts”) and replaces it with the word
“certain.”

It is unclear what prompted the idea to remove the
concept of “important” or “material” from the
description of the fact that is concealed. There is no
change in the law cited. Although Civil Code
section 1710 does not use the term “material” or

In its last release, the committee determined that
materiality (or importance) is part of the
reasonable-reliance analysis rather than a
separate element of the causes of action for
fraud. Changes were made to CACI Nos. 1900,
Intentional Misrepresentation, 1902, False
Promise, and 1903, Negligent Misrepresentation
to remove importance as an element. 1905,
Definition of Important Fact/Promise, was
revoked, and the materiality requirement was
added to 1908, Reasonable Reliance.
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“important” in describing the concealed fact, cases
cited in the Sources and Authority for this
instruction specify that the fact must be material.
(See Boschma v. Home Loan Center, Inc. (2011)
198 Cal.App.4th 230, 248 [“the defendant must
have concealed or suppressed a material fact”].) In
addition, proposed additions to the Directions for
Use for this instruction also refer to “duty to
disclose material facts.”

The committee, however, deferred making this
change to 1901, Concealment, because some
members had concerns about how one could rely
on an omission.

But Mirkin v. Wasserman (1993) 5 Cal.4th 1082,
1093 addresses the members’ concerns by
clarifying that in a concealment claim, reliance is
established if the plaintiff “would have behaved
differently” had the concealed information been
disclosed.

The current proposed change brings 1901 in line
with the other fraud instructions. Users are told
to give 1907 and 1908 if reliance is at issue, so
they will present the materiality requirement as
an aspect of reliance.

State Bar of
California,
Litigation
Section, Jury
Instructions
Committee; by
Reuben A.
Ginsberg,
Chair

The committee agrees that element 4 should be
revised to explain what reliance means in the
concealment context. But we believe that the
proposed revision may be difficult for the jury to
understand, particularly with respect to what it
means that the plaintiff “reasonably would have
behaved differently.” We suggest revising this
language to refer to how “a reasonable person” in
the plaintiff’s position would have behaved if the
concealed facts had been disclosed, taking into
account the plaintiff’s intelligence, knowledge,
education, and experience (see CACI 1908,
Reasonable Reliance).

The standard is not what a reasonable person
would have done. It is what the plaintiff would
have done.

No authority is cited in the Sources and Authority
for the requirement that the plaintiff reasonably
would have behaved differently. Mirkin v.
Wasserman (1993) 5 Cal.4th 1082, 1093, and
Boschma v. Home Loan Center, Inc. (2011) 198

Hackethal v. Nat'l Casualty Co. (1987) 189
Cal.App.3d 1102, 1110 meets the
commentator’s second option: “authority
requiring reasonable reliance in fraud cases
generally.” The court sets out the elements of
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Cal.App.4th 230, 248, quoted in the Sources and
Authority, state the reliance requirement without the
word “reasonably.” We suggest that either (1)
authority for a reasonableness requirement in the
concealment context be added to the Sources and
Authority; (2) authority requiring reasonable
reliance in fraud cases generally be added to the
Sources and Authority, if you would rely on such
authority; or (3) the word “reasonably” be deleted if
there is no authority for such a requirement.

fraud as: (1) misrepresentation (false
representation, concealment or non-
disclosure); (2) knowledge of falsity (or
'scienter’); (3) intent to defraud, i.e., to
induce reliance; (4) justifiable reliance; and
(5) resulting damage. The court does not
develop the issue of the reasonableness of
reliance in a concealment case. However,
the committee believes that there would have
to be authority holding that reliance (i.e,
different behavior) need not be reasonable
before it can be concluded that this otherwise
applicable element of fraud does not apply to
concealment.

VF-1900, Intentional
Misrepresentation;

VF-1901,
Concealment

VF-1902, False
Promise

VF-1903, Negligent
Misrepresentation

Orange County
Bar
Association, by

In question No. 1, the proposed change to the
verdict forms deletes the phrase “of an important
fact” from question 1 (“Did [defendant] make a

As noted above, in the last release the committee
determined that importance should be included
as part of the determination of justifiable

Thomas false representation of an important fact to reliance. In this release, the verdict forms are
Bienert, Jr., [plaintiff]?”). It is unclear what prompted the idea to | simply conformed to the changes made to the
President remove the concept of “important or “material” instructions in the last release.

from the description of the fact that is intentionally

misrepresented
State Bar CAJ does not agree with the proposed deletion of all | While the cases cited in the comment do include
Committee on | references to “important” in the fraud and deceit “material fact” in the list of elements, the point is
Administration | series. CAJ understands that revisions are being not developed. Cases that are cited in CACI No.
of Justice proposed to these verdict forms to make them 1908, Reasonable Reliance, we cite in 1908,

consistent with the related jury instructions,
previously modified to delete references to
“important.” The proposed changes to CACI 1901
and VF-1901 would make that jury instruction and
verdict form consistent with the others.

CAJ understands that the rationale behind the
deletion of “important” is the fact that these jury

including a California Supreme Court case
Engalla v. Permanente Medical Group, Inc.
(1997) 15 Cal.4th 951, 977, treat materiality
as an aspect of justifiable reliance.
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instructions and verdict forms include an element of
reasonable reliance. Under this line of thinking,
“reasonable reliance” necessarily presumes that the
fact is “important.” Although CAJ sees that there is
a certain logic to this idea, it does not believe the
element of “important” should effectively be
merged with “reasonable reliance.”

Materiality (importance) is treated as a separate
element in at least some of the cases. (See, e.g.,
Ragland v. U.S. Bank National Assn. (2012) 209
Cal.App.4th 182, 196 [negligent misrepresentation];
Boschma v. Home Loan Center, Inc. (2011) 198
Cal.App.4th 230, 248 [concealment].). Even if
arguably redundant, CAJ believes inclusion of the
word “important” in all of these jury instructions
and verdict forms will make the instructions and
verdict forms consistent with these cases and clearer
to the average juror.

2303, Affirmative

State Bar of

The proposed new final sentence in the instruction

Because exclusionary clauses are construed as a

Defense—Insurance California, requires a description of the factual dispute. We matter of law, the only way that this instruction
Policy Exclusion Litigation believe that it is likely that counsel will dispute how | would ever be given is if there is a dispute of
Section, Jury to describe the factual dispute, which can create not | fact. So the new sentence should not be optional.
Instructions only more disputes in the trial court but also issues
Committee; by | for appeal. We would make this new sentence
Reuben A. optional and add language to the Directions for Use
Ginsberg, stating that counsel may describe the factual dispute
Chair in this instruction if desired.
2720, Affirmative California We agree and support the proposed revisions to The committee notes the commentator’s support
Defense— Chamber of these jury instructions that set forth the proper for the revisions.
Nonpayment of Commerce, by | inquiry regarding whether an employee is engaged
Overtime—Executive | Jennifer more than half of his/her time in executive or
Exemption Barrera, Policy | administrative duties. Specifically, these revisions
Advocate reinforce existing law that the jury must consider

2721, Affirmative

both how the employee actually spent his/her time,
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Defense— as well as how the employer realistically expected

Nonpayment of the employee to spend his/her time. As the

Overtime— “Directions of Use” note, an employee may not be

Administrative allowed to evade a valid exemption due to

Exemption substandard performance.
John Heyen v. Safeway Inc. (2013) 216 Cal.App.4th 795, | The word “forermost” means “most important.”
Scheppach, which is cited in the "Sources and Authority," did The committee believes that “most important” is
Attorney at not necessarily adopt or endorse the concept that the | more easily understood and applied by a jury.
Law, Irvine "most important consideration" is how the employee

actually spends his or her time. And Ramirez v.
Yosemite Water Co. (1999) 20 Cal.4th 785 (which
deals with the outside salesperson exemption), from
the California Supreme Court, did not expressly
state this either. Rather, both cases indicate that the
trier of fact should consider "first and foremost"
how the employee actually spends his or her time.
The instruction approved by the Heyen court had
this "first and foremost" language in it, and I believe
this language better reflects the status of the law
than the "most important consideration" language
used in the proposed instruction.

"First and foremost" expresses a rule of analytical
progression — the analysis should start with a
focused consideration of the how the employee
actually spends his or her time. But the analysis
does not stop there, and other factors, such as the
employer's realistic expectations and the employee's
job requirements, can be critically important, and, in
some cases, determinative. If an employee wholly
deviates from their written job requirements, the
verbal instructions given to him/her by the
employer, and the employer's realistic expectations
(e.g., the employee ends up spending most of their
time selling marijuana on their outside sales visits,
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rather than the employer's widgets), how an
employee actually spends his or her time may not
necessarily be the most important factor. In
essence, I do not believe it is accurate to say, as a
per se rule, that how the employee actually spends
his or her time is always the "most important"
consideration. Others may disagree with me, but I
believe the safer course is to track the "first and
foremost" language in Heyen and Ramirez.

I would slightly modify the second paragraph of the
proposed language to read:

"Time spent by [name of plaintiff] on an activity is
either exempt or nonexempt; not both. Each of
[name of plaintiff]’s activities is either an exempt or
a nonexempt activity depending on the primary
purpose for which [he/she] undertook it at that
time."

This suggestion would essentially just switch the
order of the two sentences (plus adding “[name
of plaintiff]” to what is currently the second
sentence. The committee sees no benefit in
making this change.

State Bar of
California,
Litigation
Section, Jury
Instructions
Committee; by
Reuben A.
Ginsberg,
Chair

The committee agrees with the proposed revisions
to the penultimate paragraph of the instruction,
except that we would retain the language “, not
[his/her] job title” at the end of the first sentence.
We believe that this sentence conveys an important
point more effectively with this language than
without it.

The committee believes that this point should
focus on what is important; it is not necessary to
advise as to what is not important.

We believe that the final paragraph of the
instruction will not be helpful in every case and
should be made optional. Such an instruction will
be helpful only if the plaintiff was engaged in work
arguably serving more than one purpose at the same
time. The jury need not grapple with this issue in
every case.

We would add language to the Directions for Use
explaining when to use the optional final paragraph

The committee agrees with this comment and has
made the paragraph optional. The suggested
addition to the Directions for Use has also been
made.
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of the instruction, such as:
“Include the last optional paragraph if a particular
work activity arguably involves more than one
purpose and could be characterized as exempt or
nonexempt depending on its primary purpose.”
The committee believes that the question to be
We would modify this paragraph as follows for resolved is the allocation of time not of activities.
greater clarity:
“[Each of [name of plaintiff]’s activities is either an
exempt or a nonexempt activity depending on the
primary purpose for which [he/she] undertook it-at
that-time the activity. Fime-speat-enaAn activity is
either exempt or nonexempt; not both.]”
We would add language to the Directions for Use The committee agrees with the comment and has
stating that the instruction can be modified to added the suggested sentence.
provide examples of typically exempt and
nonexempt activities relevant to the work at issue,
as in the instructions given in Heyen v. Safeway, Inc.
(2013) 216 Cal.App.4th 795, 808-809.
2730, Whistleblower | Megan What is up with some parts that will be omitted and | It is not clear to what the commentator is
Protection—Essential | Braswell, then added in the next cycle? It sounds like a referring, but it is most likely the proposed
Factual Elements member of temporary type of deal; it makes no sense why it temporary revocation of CACI No. 2730.
(presumably) public would be omitted for six months.
Labor Code section 1102.5 was amended by the
Legislature in ways that make the current
instruction no longer complete. The committee
did not become aware of the revisions until after
the working group meetings for this release had
occurred. The committee has a policy not to
consider any proposal that has not first been
vetted by a working group.
3041, Violation of California The proposed change did not address the change of | This omission has been fixed.
Prisoner’s Federal Judges the number of elements in the “Directions for Use”
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Civil Rights—Eighth
Amendment—Medical

Association, by
Lexi Howard,

section. It should now refer to Element 3 rather than
Element 2 as to the “official duties” element.

Care Legislative
Director
3117, Financial Ingrid M. I recommend taking out the word “excessive” in this | “Excessive” is used in the statute. (See Welf. &
Abuse—"“Undue Evans, new instruction. “Excessive” will confuse a jury and | Inst. Code, § 15610.70(a).)
Influence” Explained | Attorney at is not necessary because the definition of undue
Law, San influence is very specific and requires some very
Francisco specific characteristics of the abused. Further,
experts have opined that undue influence does not
need to be excessive. If an elderly widow is treated
nicely by an individual, often times the very
characteristics that make her susceptible to undue
influence, (poor eyesight, elderly, cognitive
problems) etc. will make her susceptible to undue
influence without the perpetrator doing any
excessive actions. Usually once they get their trust
they can influence the elderly with very little
persuasion.
3723, Substantial California While we agree with the proposed additional The suggested language comes from the seminal
Deviation Chamber of comments under the “Directions for Use” for this California Supreme Court case of Perez v. Van
Commerce, by | jury instruction, we believe an additional statement Groningen & Sons, Inc. (1986) 41 Cal.3d
Jennifer of the law should be included as well. Specifically, | 962, 968. Foreseeability is addressed in
Barrera, Policy | with regard to the issue of “foreseeability” for factor (b) of CACI No. 3720, Scope of
Advocate purposes of respondeat superior, the general

definition used by courts is: “that in the context of
the particular enterprise an employee’s conduct is
not so unusual or startling that it would seem unfair
to include the loss resulting from it among the other
costs of the employer’s business.” See Halliburton
Energy Services, Inc. v. Department of
Transportation (2013) 220 Cal.App.4th 87, 98
(2013) (citations omitted); Moradi v. Marsh USA,
Inc. (2013) 219 Cal.App.4th 886, 901 (2013).

Employment. The committee does not see
any reason to include it also in this
instruction, which presents an exception to
the general rule of 3720.

3725, Going-and-

State Bar of

The committee believes that adding the sentence

The committee believes that the fact that the
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Instruction Commentator | Comment Committee Response
Coming California, “The employer’s requirement may be either express | requirement to provide a vehicle may be implied
Rule—Vehicle-Use Litigation or implied” creates more problems than it solves. is an important aspect of this exception, which
Exception Section, Jury We believe that an instruction on this point should be in the instruction.

Instructions ordinarily is unnecessary because the jury will

Committee; by | understand that whether an employer “requires” an

Reuben A. employee to drive to work so as to have a vehicle

Ginsberg, available for business use encompasses both express

Chair and implied requirements, even if the jury is not

familiar with those two terms. That some jurors will
be unfamiliar with those terms is a distinct
possibility. We believe that the quotation from
Lobo v. Tomco (2010) 182 Cal.App.4th 297, 301, in
the Sources and Authority is enough to alert counsel
to the issue and the need to modify the instruction if
desired.

5021, Electronic
Evidence

State Bar of
California,
Litigation
Section, Jury
Instructions
Committee; by
Reuben A.
Ginsberg,
Chair

The committee agrees with this proposed new
instruction, but would insert the words “that have
been admitted in evidence” after “Some exhibits” at
the beginning of the instruction to make it clear that
the instruction applies to electronic exhibits
admitted in evidence, as distinguished from other
materials that might have been displayed
electronically.

The committee agrees with this comment and has
added the proposed new language to the
instruction.

All except as noted
above

Orange County
Bar
Association, by
Thomas
Bienert,
Jr.,President

Agree

No response is necessary.
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325. Breach of Implied Covenant of Good Faith and Fair Dealing—Essential Factual Elements

In every contract or agreement there is an implied promise of good faith and fair dealing. This
means that each party will not do anything to unfairly interfere with the right of any other party to
receive the benefits of the contract; however, the implied promise of good faith and fair dealing
cannot create obligations that are inconsistent with the terms of the contract. [Name of plaintiff]
claims that [name of defendant] violated the duty to act fairly and in good faith. To establish this
claim, [name of plaintiff] must prove all of the following:

1. That [name of plaintiff] and [name of defendant] entered into a contract;
[2. That [name of plaintiff] did all, or substantially all of the significant things that the
contract required [him/her/it] to do [or that [he/she/it] was excused from having to do

those things];

[3. That all conditions required for [name of defendant]’s performance [had occurred/
[or] were excused];]

4. That [name of defendant] unfairly interfered with [name of plaintiff]’s right to receive
the benefits of the contract; and

5. That [name of plaintiff] was harmed by [name of defendant]’s conduct.

New April 2004; Revised June 2011, December 2012, June 2014

Directions for Use

This instruction should be given if the plaintiff has brought a separate count for breach of the covenant of
good faith and fair dealing. It may be given in addition to CACI No. 303, Breach of Contract—Essential
Factual Elements, if breach of contract on other grounds is also alleged. For discussion of element 3, see
the Directions for Use to CACI No. 303.

If a claim for breach of the implied covenant does nothing more than allege a mere contract breach and,
relying on the same alleged acts, simply seeks the same damages or other relief already claimed in a
contract cause of action, it may be disregarded as superfluous because no additional claim is actually
stated. (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395 [272
Cal.Rptr. 387].) The harm alleged in element 5 may produce contract damages that are different from
those claimed for breach of the express contract provisions. (See Digerati Holdings, LLC v. Young Money
Entertainment, LLC (2011) 194 Cal.App.4th 873, 885 [123 Cal.Rptr.3d 736] [noting that gravamen of the
two claims rests on different facts and different harm].)

It has been noted that one may bring a claim for breach of the implied covenant without also bringing a
claim for breach of other contract terms. (See Careau & Co., supra, 222 Cal.App.4th at p. 1395.) Thus it
would seem that a jury should be able to find a breach of the implied covenant even if it finds for the
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| defendant on all other breach of contract claims.

Sources and Authority

e “There is an implied covenant of good faith and fair dealing in every contract that neither party will
do anything which will injure the right of the other to receive the benefits of the agreement.”
(Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658 [328 P.2d 198], internal citation
omitted.)

e “‘“Every contract imposes upon each party a duty of good faith and fair dealing in its performance
and its enforcement.” * ” [] The covenant of good faith finds particular application in situations where
one party is invested with a discretionary power affecting the rights of another. Such power must be
exercised in good faith.” (Carma Developers (Cal.), Inc. v. Marathon Development California, Inc.
(1992) 2 Cal.4th 342, 371-372 [6 Cal.Rptr.2d 467, 826 P.2d 710], internal citations omitted.)

e “The covenant of good faith and fair dealing, implied by law in every contract, exists merely to
prevent one contracting party from unfairly frustrating the other party’s right to receive the benefits of
the agreement actually made. The covenant thus cannot ‘ “ ‘be endowed with an existence
independent of its contractual underpinnings.’ ” ’ It cannot impose substantive duties or limits on the
contracting parties beyond those incorporated in the specific terms of their agreement.” (Guz v.
Bechtel National, Inc. (2000) 24 Cal.4th 317, 349-350 [100 Cal.Rptr.2d 352, 8 P.3d 1089], internal
citations omitted, original italics.)

e “The implied covenant of good faith and fair dealing rests upon the existence of some specific
contractual obligation. ‘The covenant of good faith is read into contracts in order to protect the
express covenants or promises of the contract, not to protect some general public policy interest not
directly tied to the contract’s purpose.’ ... ‘In essence, the covenant is implied as a supplement to the
express contractual covenants, to prevent a contracting party from engaging in conduct which (while
not technically transgressing the express covenants) frustrates the other party’s rights to the benefits
of the contract.” ” (Racine & Laramie, Ltd. v. Department of Parks & Recreation (1992) 11
Cal.App.4th 1026, 1031-1032 [14 Cal.Rptr.2d 335], internal citations omitted.)

e “There is no obligation to deal fairly or in good faith absent an existing contract. If there exists a
contractual relationship between the parties ... the implied covenant is limited to assuring compliance
with the express terms of the contract, and cannot be extended to create obligations not contemplated
in the contract.” (Racine & Laramie, Ltd., supra, 11 Cal.App.4th at p. 1032, internal citations
omitted.)

e “Although breach of the implied covenant often is pleaded as a separate count, a breach of the
implied covenant is necessarily a breach of contract.” (Digerati Holdings, LLC, supra, -+—Yeuhg

Meney-Entertainment LEC(2011)-194 Cal. App.4th at p.873; 8851123 Cal-Rptr.3d-7361.)

¢ ¢

° [Blreach of a specific provision of the contract is not ... necessary’ to a claim for breach of the
implied covenant of good faith and fair dealing.” (Thrifty Payless, Inc. v. The Americana at Brand,
LLC (2013) 218 Cal.App.4th 1230, 1244 [160 Cal.Rptr.3d 718].)
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| e “The issue of whether the implied covenant of good faith and fair dealing has been breached is
ordinarily ‘a question of fact unless only one inference [can] be drawn from the evidence.” ” (Hicks v.
E.T. Legg & Associates (2001) 89 Cal.App.4th 496, 509 [108 Cal.Rptr.2d 10], internal citation
omitted.)

e “If'the allegations do not go beyond the statement of a mere contract breach and, relying on the same
alleged acts, simply seek the same damages or other relief already claimed in a companion contract
cause of action, they may be disregarded as superfluous as no additional claim is actually stated.
Thus, absent those limited cases where a breach of a consensual contract term is not claimed or
alleged, the only justification for asserting a separate cause of action for breach of the implied
covenant is to obtain a tort recovery.” (Careau & Co., supra, 222 Cal.App.3d at p. 1395.)

e “[W]e believe that the gravamen of the two counts differs. The gravamen of the breach of contract
count is [cross defendants’] alleged failure to comply with their express contractual obligations
specified in paragraph 37 of the cross-complaint, while the gravamen of the count for breach of the
implied covenant of good faith and fair dealing is their alleged efforts to undermine or prevent the
potential sale and distribution of the film, both by informing distributors that the film was
unauthorized and could be subject to future litigation and by seeking an injunction. (Digerati
Holdings, LLC , supra, 194 Cal. App. 4th at p. 885.)

Secondary Sources
1 Witkin, Summary of California Law (10th ed. 2005) Contracts, §§ 798, 800—-802

13 California Forms of Pleading and Practice, Ch. 140, Contracts, §§ 140.12, 140.50 et seq. (Matthew
Bender)

2 Matthew Bender Practice Guide: California Contract Litigation, Ch. 23, Suing or Defending Action for
Breach of Duty of Good Faith and Fair Dealing, 23.05
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VF-304. Breach of Implied Covenant of Good Faith and Fair Dealing

We answer the questions submitted to us as follows:

1.

2.

[3.

Did [name of plaintiff] and [name of defendant] enter into a contract?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

[Did [name of plaintiff] do all, or substantially all, of the significant things that the
contract required [him/her/it] to do?
Yes No]

[or]

[Was [name of plaintiff] excused from having to do all, or substantially all, of the
significant things that the contract required [him/her/it] to do?
Yes No]

If your answer to [either option for] question 2 is yes, then answer question 3. If you
answered no [to both options], stop here, answer no further questions, and have the
presiding juror sign and date this form.]

Did all the conditions that were required for [name of defendant]’s performance occur
or were they excused?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.]

Did [name of defendant] unfairly interfere with [name of plaintiff]’s right to receive the
benefits of the contract?

Yes No
If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of plaintiff] harmed by [name of defendant]’s interference?
Yes No

If your answer to question 5 is yes, then answer question 6. If you answered no, stop
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here, answer no further questions, and have the presiding juror sign and date this
form.

6. What are [name of plaintiff]’s damages?

[a. Past [economic] loss [including [insert
descriptions of claimed damages]]:

$ |
[b. Future [economic] loss [including [insert
descriptions of claimed damages]]:
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

New June 2014
Directions for Use

This verdict form is based on CACI No. 325, Breach of Implied Covenant of Good Faith and Fair
Dealing—Essential Factual Elements.

The special verdict forms in this series are intended only as models. They may need to be modified
depending on the facts of the case.

Include question 2 if the court has determined that the contract included dependent covenants, such that
the failure of the plaintift to perform some obligation would relieve the defendant of the obligation to
perform. (See Brown v. Grimes (2011) 192 Cal.App.4th 265, 277-279 [120 Cal.App.3d 893].) Howver,
do not include question 2 if the plaintiff alleges that the reason for his or her nonperformance was
because of the defendant’s bad-faith interference (question 4).

Include question 3 if conditions for performance are at issue.

If the verdict form used combines other causes of action involving both economic and noneconomic
damages, use “economic” in question 6.
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If specificity is not required, users do not have to itemize the damages listed in question 6. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories. If counts for both breach
of express contractual terms and breach of the implied covenant are alleged, this verdict form may be
combined with CACI No. VF-300, Breach of Contract. Use VF-3920 to direct the jury to separately
address the damages awarded on each count and to avoid the jury’s awarding the same damages on both
counts. (See Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395
[272 Cal.Rptr. 387].)
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| 433. Affirmative Defense—Causation: Intentional Tort/Criminal Act as Superseding Cause

[Name of defendant] claims that [he/she/it] is not responsible for [name of plaintiff]’s harm because of
the later [criminal/intentional] conduct of [insert name of third party]. [Name of defendant] is not
| responsible for [name of plaintiff]’s harm if [name of defendant] proves [both/all] of the following:

[1. That [name of third party] committed [an intentional/a criminal] act;]-the

2. That [name of third party]’s [intentional/criminal] conduct happened after the
conduct of [name of defendant]; and

23.  That [name of defendant] did not know and could not have reasonably foreseen that
another person would be likely to take advantage of the situation created by [name of
defendant]’s conduct to commit this type of act.

New September 2003; Revised June 2014

Directions for Use

Give the optional first element if there is a dispute of fact as to whether the third party actually committed
the criminal or intentional act that is alleged to constitute superseding cause. The element may be
modified to describe the alleged act more particularly if desired.

Sources and Authority

e “California has adopted the modern view embodied in section 448 of the Restatement Second of
Torts: “The act of a third person in committing an intentional tort or crime is a superseding cause of
harm to another resulting therefrom, although the actor's negligent conduct created a situation which
afforded an opportunity to the third person to commit such a tort or crime, unless the actor at the time
of his negligent conduct realized or should have realized the likelihood that such a situation might be
created, and that a third person might avail himself of the opportunity to commit such a tort or crime.’
Present California decisions establish that a criminal act will be deemed a superseding cause unless it
involves a particular and foreseeable hazard inflicted upon a member of a foreseeable class.” (Kane v.
Hartford Accident and Indemnity Co. (1979) 98 Cal.App.3d 350, 360 [159 Cal.Rptr. 446].)

¢ “[A]n intervening act does not amount to a ‘superseding cause’ relieving the negligent defendant of
liability if it was reasonably foreseeable: ‘[ An] actor may be liable if his negligence is a substantial
factor in causing an injury, and he is not relieved of liability because of the intervening act of a third
person if such act was reasonably foreseeable at the time of his negligent conduct.” Moreover, under
section 449 of the Restatement Second of Torts that foreseeability may arise directly from the risk
created by the original act of negligence: ‘If the likelihood that a third person may act in a particular
manner is the hazard or one of the hazards which makes the actor negligent, such an act whether
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innocent, negligent, intentionally tortious, or criminal does not prevent the actor from being liable for
harm caused thereby.” ” (Landeros v. Flood (1976) 17 Cal.3d 399, 411 [131 Cal.Rptr. 69, 551 P.2d
389], internal citations omitted.)

e “The trial court's modification of CACI No. 433 appears to have been intended to apply the principle
of negligence law that unforeseeable criminal conduct cuts off a tortfeasor's liability. CACI No. 433
sets forth the heightened foreseeability that is required before an intervening criminal act will relieve
a defendant of liability for negligence. A third party's criminal conduct becomes actionable if the
negligent tortfeasor has created a situation that facilitated the crime.” (Collins v. Navistar, Inc. (2013)
214 Cal.App.4th 1486, 1508 [155 Cal.Rptr.3d 137], internal citations omitted.)

e “Criminal conduct which causes injury will ordinarily be deemed the proximate cause of an injury,
superseding any prior negligence which might otherwise be deemed a contributing cause.” (Koepke v.
Loo (1993) 18 Cal.App.4th 1444, 1449 [23 Cal.Rptr.2d 34].)

e “The common law rule that an intervening criminal act is, by its very nature, a superseding cause has
lost its universal application and its dogmatic rigidity.” (Kane, supra, 98 Cal.App.3d at p. 360.)

e “CACI No. 433 erroneously allowed [defendant] a complete defense based on a heightened standard
of foreseeability inapplicable to plaintiffs' design defect claims. Specifically, CACI No. 433 allowed
[defendant] to secure a defense verdict by showing it ‘could not have reasonably foreseen that another
person would be likely to take advantage of the situation created by ... [defendant]’s conduct to
commit this type of act-"-.” However, [defendant] did not create a situation that [third party] took

advantage of in order to commit a crime. [ Third party] did not throw the concrete at [decedent]’s

truck because he perceived a defective angle or composition of the windshield. CACI No. 433

erroneously introduced a test that does not make sense in this products liability case.” (Collins, supra,

214 Cal.App.4th at p. 1509.)
Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1214-1216
California Tort Guide (Cont.Ed.Bar 3d ed.) § 1.17
1 Levy et al., California Torts, Ch. 2, Causation, § 2.11 (Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, §§ 165.301, 165.303, 165.322 (Matthew
Bender)
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VF-402. Negligence—Fault of Plaintiff and Others at Issue

We answer the questions submitted to us as follows:

1.

Was [name of first defendant] negligent?
Yes No

Was [name of second defendant] negligent?
Yes No

[Repeat as necessary for other defendants.]

If you answered yes inany-partof for any defendant in question 1, then answer
question 2_for that defendant. If you answered no for any defendant in question 1,
insert the number zero next to that defendant’s name in guestion 8. If you answered
no te-alparts-ef for all defendants in question 1, stop here, answer no further
guestions, and have the presiding juror sign and date this form.

For each defendant that received a “yes” answer in question 1, answer the following:

Was [name of first defendant]’s negligence a substantial factor in causing harm to
[name of plaintiff]?
Yes No

Was [name of second defendant]’s negligence a substantial factor in causing harm to
[name of plaintiff]?
Yes No

[Repeat as necessary for other defendants.]

If you answered yes inany-partoffor any defendant in question 2, then answer
question 3. If you answered no for any defendant in guestion 2, insert the number
zero next to that defendant’s name in guestion 8. If you answered-no-to-all-parts
efdid not answer yes for any defendant in question 2, stop here, answer no further
guestions, and have the presiding juror sign and date this form.

What are [name of plaintiff]’s total damages? Do not reduce the damages based on the
fault, if any, of [name of plaintiff] or others.

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |
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[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $

If [name of plaintiff] has proved any damages, then answer question 4. If [name of
plaintiff] has not proved any damages, then stop here, answer no further questions,
and have the presiding juror sign and date this form.

Was [name of plaintiff] negligent?
Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, insert
the number zero next to [name of plaintiff]’s name in question 8, skip question 5, and
answer question 6.

Was [name of plaintiff]’s negligence a substantial factor in causing [his/her] harm?
Yes No

If your answer to question 5 is yes, then answer question 6. If you answered no, insert
the number zero next to [name of plaintiff]’s name in question 8 and answer question
6.

Was [name/description of first nonparty] negligent?
Yes No

Was [name/description of second nonparty] negligent?
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Yes No

[Repeat as necessary for other nonparties.]

If you answered yes irany-partoffor any person in question 6, then answer question
7 for that person. If you answered no for any person in guestion 6, insert the number
zero next to that person’s name in guestion 8. If you answered no te-al-parts-offor all
persons in question 6, skip guestion 7 and answer question 8.

7. For each person who received a “yes” answer in question 6, answer the following:

Was [name/description of first nonparty]’s negligence a substantial factor in causing
harm to [name of plaintiff]?
Yes No

Was [name/description of second nonparty]’s negligence a substantial factor in causing
harm to [name of plaintiff]?
Yes No

[Repeat as necessary for other nonparties.]

If you answered yes irany-partoffor any person in question 7, then answer question
8. If you answered no regarding-ati-for any persons in question 7, then insert the
number zero next to their-ramesthat person’s name in question 8 and answer
guestion 8.

8. What percentage of responsibility for [name of plaintiff]’s harm do you assign to the
following? Insert a percentage for only those who received “yes” answers in
questions 2, 5, or 7:

[Name of first defendant]: %
[Name of second defendant]: %
[Name of plaintiff]: %
[Name/description of first nonparty]: %
[Name/description of second nonparty]: %
TOTAL 100%

Signed:

Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

| New September 2003; Revised April 2007, December 2009, December 2010, June 2014
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Directions for Use

This verdict form is based on CACI No. 400. Negligence—Essential Factual Elements. CACI No. 405,
Comparative Fault of Plaintiff, and CACI No. 406, Apportionment of Responsibility.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 3. The
breakdown is optional depending on the circumstances.

This verdict form is designed for a single plaintiff, multiple defendants, and multiple nonparties who are
alleged to have been negligent. If there are multiple plaintiffs, consider preparing a separate verdict form
for each. If a coplaintiff is alleged to have been negligent and that coplaintiff’s negligence is alleged to
have harmed the plaintiff, treat the allegedly negligent coplaintiff as a nonparty in questions 6 and 7 and
add his or her name to the list of contributing persons in question 8 of the plaintiff’s verdict form.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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532. Informed Consent—Definition

A patient’s consent to a medical procedure must be “informed.” A patient gives an “informed
consent’” only after the [insert type of medical practitioner] has adequately fuHhy-explained the
proposed treatment or procedure.

[A/AnN] [insert type of medical practitioner] must explain the likelihood of success and the risks of
agreeing to a medical procedure in language that the patient can understand. [A/An] [insert type of
medical practitioner] must give the patient as much information as [he/she] needs to make an
informed decision, including any risk that a reasonable person would consider important in
deciding to have the proposed treatment or procedure, and any other information skilled
practitioners would disclose to the patient under the same or similar circumstances. The patient
must be told about any risk of death or serious injury or significant potential complications that
may occur if the procedure is performed. [A/An] [insert type of medical practitioner] is not required
to explain minor risks that are not likely to occur.

New September 2003; Revised December 2005, October 2008, June 2014
Directions for Use

This instruction should be read in conjunction with CACI No. 533, Failure to Obtain Informed Consent—
Essential Factual Elements. Do not give this instruction with CACI No. 530A, Medical Battery, or
CACI No. 530B, Medical Battery—Conditional Consent. (See Saxena v. Goffney (2008) 159 Cal.App.4th
316,324 [71 Cal.Rptr.3d 469].)

If the patient is a minor or is incapacitated, tailor the instruction accordingly. If a medical practitioner
knows or should know of a patient’s unique concerns or lack of familiarity with medical procedures, this
knowledge may expand the scope of required disclosures and require additional instructional language.
(See Truman v. Thomas (1980) 27 Cal.3d 285, 291 [165 Cal.Rptr. 308, 611 P.2d 902].)

Also, see CACI No. 531, Consent on Behalf of Another.

Sources and Authority

o A-physicianisrequired-to-diselose “From the foregoing axiomatic ingredients emerges a necessity,

and a resultant requirement, for divulgence by the physician to his patient of all information relevant
to a meaningful decisional process.” (Cobbs v. Grant (1972) 8 Cal.3d 229, 242 [104 Cal.Rptr. 505,
502 P.2d 1].)

e <

o [A] physician has a fiduciary duty to disclose all information material to the patient's decision,’
when soliciting a patient's consent to a medical procedure. A cause of action premised on a
physician's breach of this fiduciary duty may alternatively be referred to as a claim for lack of
informed consent.” (Jameson v. Desta (2013) 215 Cal.App.4th 1144, 1164 [155 Cal.Rptr.3d 7],
internal citations omitted.)
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“When a doctor recommends a particular procedure then he or she must disclose to the patient all
material information necessary to the decision to undergo the procedure, including a reasonable
explanation of the procedure, its likelihood of success, the risks involved in accepting or rejecting the
proposed procedure, and any other information a skilled practitioner in good standing would disclose
to the patient under the same or similar circumstances.” (Mathis v. Morrissey (1992) 11 Cal.App.4th
332,343 [13 Cal.Rptr.2d 819].)

“A physician has a duty to inform a patient in lay terms of the dangers inherently and potentially
involved in a proposed treatment.” (McKinney v. Nash (1981) 120 Cal.App.3d 428, 440 [174
Cal.Rptr. 642].)

“First, a physician must disclose to the patient the potential of death, serious harm, and other
complications associated with a proposed procedure. Second, ‘[b]eyond the foregoing minimal
disclosure, a doctor must also reveal to his patient such additional information as a skilled practitioner
of good standing would provide under similar circumstances.” ” (Cobbs, supra, 8 Cal.3d at p. 244,
internal citations omitted.)

“Material information is that which the physician knows or should know would be regarded as
significant by a reasonable person in the patient’s position when deciding to accept or reject the
recommended medical procedure. To be material, a fact must also be one which is not commonly
appreciated. If the physician knows or should know of a patient’s unique concerns or lack of
familiarity with medical procedures, this may expand the scope of required disclosure.” (Truman,

supra,-+—Fhemas(1980) 27 Cal.3d 285;at p. 291-H65-CalRptr308-6H-P-2d-90921, internal citations
omitted.)

“Obviously involved in the equation of materiality are countervailing factors of the seriousness and
remoteness of the dangers involved in the medical procedure as well as the risks of a decision not to
undergo the procedure.” (McKinney, supra, 120 Cal.App.3d at p. 441.)

“Where a shoulder is injured in an appendectomy, or a clamp is left in the abdomen, expert testimony
is not required since the jury is capable of appreciating and evaluating the significance of such events.
However, when a doctor relates the facts he has relied upon in support of his decision to operate, and
where the facts are not commonly susceptible of comprehension by a lay juror, medical expert
opinion is necessary to enable the trier of fact to determine if the circumstances indicated a need for
surgery.” (Cobbs, supra, 8 Cal.3d at p. 236, internal citations omitted.)

“We underline the limited and essentially subsidiary role of expert testimony in informed consent
litigation. ... [A] rule that filters the scope of patient disclosure entirely through the standards of the
medical community ‘ “arrogate[s] the decision [of what to disclose] . . . to the physician alone.” > We
explicitly rejected such an absolute rule as inimical to the rationale and objectives of the informed
consent doctrine; we reaffirm that position. Nevertheless, ... there may be a limited number of
occasions in the trial of informed consent claims where the adequacy of disclosure in a given case
may turn on the standard of practice within the relevant medical community. In such instances, expert
testimony will usually be appropriate.” (Arato v. Avedon (1993) 5 Cal.4th 1172, 1191 [23 Cal.Rptr.2d
131, 858 P.2d 598], internal citation omitted.)
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e “[A] physician must disclose personal interests unrelated to the patient’s health, whether research or
economic, that may affect the physician’s professional judgment.” (Moore v. Regents of Univ. of Cal.
(1990) 51 Cal.3d 120, 129 [271 Cal.Rptr. 146, 793 P.2d 479], cert. denied, 499 U.S. 936 (1991).)

e “While ... there is no general duty of disclosure with respect to nonrecommended procedures, we do
not conclude ... that there can never be such a duty. In an appropriate case there may be evidence that
would support the conclusion that a doctor should have disclosed information concerning a
nonrecommended procedure.” (Vandi v. Permanente Medical Group, Inc. (1992) 7 Cal.App.4th 1064,
1071 [9 Cal.Rptr.2d 463].)

e “Our high court has made it clear that battery and lack of informed consent are separate causes of
action. A claim based on lack of informed consent—which sounds in negligence—arises when the
doctor performs a procedure without first adequately disclosing the risks and alternatives. In contrast,
a battery is an intentional tort that occurs when a doctor performs a procedure without obtaining any
consent.” (Saxena, supra, 159 Cal.App.4th at p. 324.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 395, 400567

California Tort Guide (Cont.Ed.Bar 3d ed.) § 9.11

3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.41
(Matthew Bender)

6 California Forms of Pleading and Practice, Ch. 58, Assault and Battery, § 58.14 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical Malpractice, §§ 415.13,
415.20 (Matthew Bender)

2 California Points and Authorities, Ch. 21, Assault and Battery, § 21.20 (Matthew Bender)

17 California Points and Authorities, Ch. 175, Physicians and Surgeons: Medical Malpractice, § 175.28
(Matthew Bender)

33 California Legal Forms, Ch. 104, Health Care Transactions, Consents, and Directives, § 104.11
(Matthew Bender)
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533. Failure to Obtain Informed Consent—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] was negligent because [he/she] performed [a/an]
[insert medical procedure] on [name of plaintiff] without first obtaining [his/her] informed consent.
To establish this claim, [name of plaintiff] must prove all of the following:

1. That [name of defendant] performed [a/an] [insert medical procedure] on [name of
plaintiff];
2. That [name of defendant] did not disclose to [name of plaintiff] the important potential

results and risks of[, and alternatives to]frame-of plaintit}-did-net-givefthisther]
tnformed-consentfor the [insert medical procedure];

3. That a reasonable person in [name of plaintiff]’s position would not have agreed to the
[insert medical procedure] if he or she had been adequatelyfuthy informed-of-the

results-and-risks-offand-alternativestol-the-procedure; and

4. That [name of plaintiff] was harmed by a result or risk that [name of defendant] should

| have explained before the [insert medical procedure] was performed.

| New September 2003; Revised June 2014

Directions for Use

This instruction should be read in conjunction with CACI No. 532, Informed Consent—Definition._See
also the Directions for Use and Sources and Authority to that instruction.

If the patient is a minor or is incapacitated, tailor the instruction accordingly.
Also, see CACI No. 531, Consent on Behalf of Another.
Sources and Authority

+—“[W]hen there is a more complicated procedure, ... the jury should be instructed that when a given
procedure inherently involves a known risk of death or serious bodily harm, a medical doctor has a
duty to disclose to his patient the potential of death or serious harm, and to explain in lay terms the
complications that might possibly occur. Beyond the foregoing minimal disclosure, a doctor must also
reveal to his patient such additional information as a skilled practitioner of good standing would
prov1de under similar Clrcumstances (A—phy&aaa—&d&&e#reasea&bl&d—rseles&r&fe%pm?ese&ef
5 : ; ishedin-Cobbs v. Grant (1972) 8 Cal.3d 229,
244 244-245 [104 Cal. Rptr 505 502 P. 2d 1], mtemal citations omitted.

e On-eausation: “There must be a causal relationship between the physician’s failure to inform and the
injury to the plaintiff. Such causal connection arises only if it is established that had revelation been
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made consent to treatment would not have been given.” (Cobbs, supra, 8 Cal.3d at p. 245.)

“[E]ven though a physician has no general duty of disclosure with respect to nonrecommended
procedures, he nevertheless must rnake such dlsclosures as are requ1red for competent pract1ce w1th1n
the medical community e

non-recommended procedures. (Vandl V. Permanente Medlcal Group Inc (1992) 7 Cal App 4th
1064, 1071 [9 Cal.Rptr.2d 463].) Hewevera-doctormustmake “such-diselosuresas-are requiredfor
competent practice within the medical community.” (Ibid.)

“The patient-plaintiff may testify on this subject but the issue extends beyond his credibility. Since at

the time of trial the uncommunicated hazard has materialized, it would be surprising if the patient-
plaintiff did not claim that had he been informed of the dangers he would have declined treatment.
Subjectively he may believe so, with the 20/20 vision of hindsight, but we doubt that justice will be
served by placing the physician in jeopardy of the patient’s bitterness and disillusionment. Thus an
objective test is preferable: i.e., what would a prudent person in the patient’s position have decided if

adequatelv 1nformed of all 51gn1ﬁcant perlls ”Ilih%ebjeetﬁetest—ls—\ﬂaetheea—re&seﬂabl%pe&enﬂﬂ
W ; med- (Cobbs, supra, 8

Cal 3d at p. 245. )

“[TThe objective test required of the plaintiff does not prevent the defendant-physician from showing,
by way of defense, that even though a reasonably prudent person might not have undergone the
procedure if properly 1nf0rrned of the perlls th1s partlcular plalntlff still would have consented to the

procedure.”

eensented—even—rﬁp%epeﬁy—mfemted—éas—&n—aﬁﬁnmatﬁedefense} (Warren V. Schecter (1997) 57
Cal.App.4th 1189, 1206 [67 Cal.Rptr.2d 573], original italics.)

“[A]n action for failure to obtain informed consent lies where ‘an undisclosed inherent complication
.. occurs,” not where a disclosed complication occurs.” (Warren, supra, 57 Cal.App.4th at p. 1202
(citation omitted).)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 395, 397,398, 400507

California Tort Guide (Cont.Ed.Bar 3d ed.) § 9.11

3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.14
(Matthew Bender)

6 California Forms of Pleading and Practice, Ch. 58, Assault and Battery, § 58.14 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical Malpractice, § 415.13
(Matthew Bender)

2 California Points and Authorities, Ch. 21, Assault and Battery, § 21.23 et seq. (Matthew Bender)
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17 California Points and Authorities, Ch. 175, Physicians and Surgeons, §§ 175.23, 175.29 (Matthew
Bender)
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535. Risks of Nontreatment—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] was negligent because [he/she] did not
| adequatelyfuty inform [name of plaintiff] about the risks of refusing the [insert medical procedure].
To establish this claim, [name of plaintiff] must prove all of the following:

1. That [name of defendant] did not perform the [insert medical procedure] on [name of
plaintiff];

2. That [name of defendant] did not disclose tofuHy-iferm [name of plaintiff] the
important potential abeutthe-risks of refusing the [insert medical procedure];

3. That a reasonable person in [name of plaintiff]’s position would have agreed to the
| [insert medical procedure] if he or she had been fulhy+-adequately informed about these
risks; and
4. That [name of plaintiff] was harmed by the failure to have the [insert medical

procedure] performed.

| New September 2003; Revised June 2014

Directions for Use

This instruction presents This-has-beentermed-the ' informed refusal’’ doctrine. (See Townsend v. Turk
(1990) 218 Cal.App.3d 278, 284 [266 Cal.Rptr. 821].) [tFhis-instruetion should be read-in-conjunetion
given with CACI No. 534, Informed Refusal—Definition.

If the patient is a minor or is incapacitated, tailor the instruction accordingly.
Also, see CACI No. 531, Consent on Behalf of Another.
Sources and Authority

e “Applying these principles, the court in Cobbs [Cobbs v. Grant (1972) 8 Cal.3d 229, 243 [104
Cal.Rptr. 505, 502 P.2d 1]] stated that a patient must be apprised not only of the ‘risks inherent in the
procedure [prescribed, but also] the risks of a decision not to undergo the treatment, and the
probability of a successful outcome of the treatment.’ This rule applies whether the procedure
involves treatment or a diagnostic test. On the one hand, a physician recommending a risk-free
procedure may safely forego discussion beyond that necessary to conform to competent medical
practice and to obtain the patient’s consent. If a patient indicates that he or she is going to decline the
risk-free test or treatment, then the doctor has the additional duty of advising of all material risks of
which a reasonable person would want to be informed before deciding not to undergo the procedure.
On the other hand, if the recommended test or treatment is itself risky, then the physician should
always explain the potential consequences of declining to follow the recommended course of
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action. ol R
i ek i tetest” (Truman V.
Thomas (1980) 27 Cal 3d 285 292 [165 Cal Rptr 308 611 P 2d 902] 1nternal citations omitted.)

e InTruman; “The duty of reasonable disclosure was expanded in Truman v. Thomas [supra]. There, a

doctor recommended that his patient undergo a risk-free diagnostic procedure but failed to advise her

of the risks involved in the failure to follow his recommendation. The Supreme Court concluded that

for a patient to make an informed choice to decline a recommended procedure the patient must be
adequately advised of the risks of refusing to undergo the procedure. Thus, the high court extended

the duty to make disclosure to include recommended diagnostic as well as therapeutic procedures and
to include situations in which the patient declines the recommended procedure.” (Vandi v.
Permanente Medlcal Group Inc. (1992) 7 Cal App 4th 1064, 1069 [9 Cal. Rptr 2d 463] )—Jﬁhas:ha%

e “In anutshell, a doctor has a duty to disclose all material information to his patient which will enable
that patient to make an informed decision regarding the taking or refusal to take such a test.” (Moore
v. Preventive Medicine Medical Group, Inc. (1986) 178 Cal.App.3d 728, 736 [223 Cal.Rptr. 859].)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 395, 400—404, 406, 407, 409, 410

California Tort Guide (Cont.Ed.Bar 3d ed.) § 9.12

3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.14
(Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical Malpractice, § 415.13[2]
(Matthew Bender)

17 California Points and Authorities, Ch. 175, Physicians and Surgeons, § 175.33 (Matthew Bender)
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552. Affirmative Defense—Simple Procedure

[Name of defendant] claims that [he/she] did not have to inform [name of plaintiff] of the risks of
[a/an] [insert medical procedure]. [A/An] [insert type of medical practitioner] is not required to tell a
patient about the dangers of a simple procedure if it is commonly understood that the dangers are
not likely to occur.

If [name of defendant] has proved that [a/an] [insert medical procedure] is a simple procedure, and
that it is commonly understood that any dangers are not likely to occur, then [name of defendant]
was not required to inform [name of plaintiff] of the risks.

New September 2003; Revised June 2014

Directions for Use

“Wheneverappropriate-tThe court should instruct the jury on the defenses available to a doctor who has
failed to make the disclosure required by law.> (Cobbs v. Grant (1972) 8 Cal.3d 229, 245 [104 Cal.Rptr.
505, 502 P.2d 1].) This instruction could be modified to cover “informed refusal” cases (see CACI No.
534, Informed Refusal—Definition, and CACI No. 535, Risks of Nontreatment—Essential Factual
Elements) by redrafting it to state, in substance, that the risks of refusing the test were commonly
understood to be unlikely to occur.

Sources and Authority

e “[Dlisclosure need not be made if the procedure is 51mp1e and the danger remote and commonly
appreciated to be remote.fA s N -

remote and commonly appreciated to be remote.” (CObbS supra, 8 Cal 3d at p. 245 )

e “[T]here is no physician’s duty to discuss the relatively minor risks inherent in common procedures,
when it is common knowledge that such risks inherent in the procedure are of very low incidence.”
(Cobbs, supra, 8 Cal.3d at p. 244.)

defense-on-whichthe-defendant-has-the burdenofpreef “We note that under our law justification is
regarded as an affirmative defense and that the defendant normally bears the burden of proof with
respect to affirmative defenses.” (Mathis v. Morrissey (1992) 11 Cal.App.4th 332, 347, fn. 9 [13

Cal.Rptr.2d 819].)

Secondary Sources
5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 395, 398

California Tort Guide (Cont.Ed.Bar 3d ed.) § 9.11
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3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical Practitioners, § 31.14
(Matthew Bender)

6 California Forms of Pleading and Practice, Ch. 58, Assault and Battery, § 58.14 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical Malpractice, § 415.13
(Matthew Bender)

33 California Legal Forms, Ch. 104, Health Care Transactions, Consents, and Directives, § 104.11
(Matthew Bender)
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1620. Neghigentinthiction-ofNegligence—Recovery of Damages for Emotional Distress—No Physical
Injury—Direct Victim—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant]’s conduct caused [him/her] to suffer serious
emotional distress. To establish this claim, [name of plaintiff] must prove all of the following:

1. That [name of defendant] was negligent;
2. That [name of plaintiff] suffered serious emotional distress; and
3. That [name of defendant]’s negligence was a substantial factor in causing [name of

plaintiff]’s serious emotional distress.

Emotional distress includes suffering, anguish, fright, horror, nervousness, grief, anxiety, worry,
shock, humiliation, and shame. Serious emotional distress exists if an ordinary, reasonable person
would be unable to cope with it.

New September 2003; Revised June 2014

Directions for Use

Use this instruction in a negligence case if the only damages sought are for emotional distress. The
doctrine of “negligent infliction of emotional distress” is not a separate tort or cause of action. It simply
allows certain persons to recover damages for emotional distress only on a negligence cause of action
even though they were not otherwise injured or harmed. (See Molien v. Kaiser Foundation Hospitals
(1980) 27 Cal.3d 916, 928 [167 Cal.Rptr. 831, 616 P.2d 813].)

A “direct victim” case is one in which the plaintiff’s claim of emotional distress is based on the violation
of a duty that the defendant owes directly to the plaintiff. (Ragland v. U.S. Bank National Assn. (2012)
209 Cal.App.4th 182, 205 [147 Cal.Rptr.3d 41].) The California Supreme Court has allowed plaintiffs to
bringrecover damages negligentinfliction-of-emotional-distress-aetions-as “direct victims” in only three
types of factual situations: (1) the negligent mishandling of corpses (Christensen v. Superior Court
(1991) 54 Cal.3d 868, 879 [2 Cal.Rptr.2d 79, 820 P.2d 181]); (2) the negligent misdiagnosis of a disease

that could potentially harm another (Molien, supra, -v—Kaiser-Feundation-Hespitals(1980)-27 Cal.3d at

p.946; 923-He7CalRptr—831,-616-P.2d-8131); and (3) the negligent breach of a duty arising out of a
preexisting relationship (Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1076 [9 Cal.Rptr.2d 615, 831

P.2d 1197]).

The judge will normally decide whether a duty was owed to the plaintiff as a direct victim. If the issue of
whether the plaintiff is a direct victim is contested, a special instruction with the factual dispute laid out
for the jury will need to be drafted.

This instruction should be read in conjunction with either CACI No. 401, Basic Standard of Care, or
CACI No. 418, Presumption of Negligence per se.
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({9~ M . . 2
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plaintiff witnesses the injury of another, use CACI No. 1621, Neghgent-tnthiction
of Negligence—Recovery of Damages for Emotional Distress—No Physical Injury—Bystander—Essential
Factual Elements. For instructions for use for emotional distress arising from exposure to carcinogens,
HIV, or AIDS, see CACI No. 1622, Negligence—Recovery of Damages for Emotional Distress—No
Physical Injury—Fear of Cancer, HIV, or AIDS—Essential Factual Elements, and CACI No. 1623,
Negligence—Recovery of Damages for Emotional Distress—No Physical Injury—Fear of Cancer, HIV, or
AIDS—Malicious, Oppressive, or Fraudulent Conduct—Essential Factual Elements.

Elements 1 and 3 of this instruction could be modified for use in a strict products liability case. A
plaintiff may seek damages for the emotional shock of viewing the injuries of another when the incident
is caused by defendant’s defective product. (Kately v. Wilkinson (1983) 148 Cal.App.3d 576, 587 [195
Cal.Rptr. 902].)

Sources and Authority

¢C ¢

[The] negligent causing of emotional distress is not an independent tort but the tort of negligence ...
. “The traditional elements of duty, breach of duty, causation, and damages apply. Whether a
defendant owes a duty of care is a question of law. Its existence depends upon the foreseeability of
the risk and upon a weighing of policy considerations for and against imposition of liability.” ”
(Marlene F. v. Affiliated Psychiatric Medical Clinic, Inc. (1989) 48 Cal.3d 583, 588 [257 Cal.Rptr.
98, 770 P.2d 278], internal citations omitted.)

“ ‘Direct victim’ cases are cases in which the plaintiff’s claim of emotional distress is not based upon
witnessing an injury to someone else, but rather is based upon the violation of a duty owed directly to
the plaintiff.” (Ragland, supra, -v—UJ-S-Bank-Natiepnal-Assa—«2042)-209 Cal.App.4th at p.482; 205
el )

“[D]uty is found where the plaintiffis a ‘direct victim,” in that the emotional distress damages result
from a duty owed the plaintiff ‘that is “assumed by the defendant or imposed on the defendant as a
matter of law, or that arises out of a relationship between the two.” > ”” (McMahon v. Craig (2009) 176
Cal.App.4th 1502, 1510 [97 Cal.Rptr.3d 555].)

o ormechiesscec sebion chmsecen o e Seernc o amay A e
‘ physteabnjurye “We agree that the unqualified requirement of physical injury is no longer
justifiable.” (Molien, supra, 27 Cal.3d at p. 928.)

| e “[S]erious mental distress may be found where a reasonable man, normally constituted, would be
unable to adequately cope with the mental stress engendered by the circumstances of the case.”
(Molien, supra, 27 Cal.3d at pp. 927-928.)

e “In our view, this articulation of ‘serious emotional distress’ is functionally the same as the
articulation of ‘severe emotional distress’ [as required for intentional infliction of emotional distress].
Indeed, given the meaning of both phrases, we can perceive no material distinction between them and
can conceive of no reason why either would, or should, describe a greater or lesser degree of

Copyright Judicial Council of California
56



57
Draft—Not Approved by Judicial Council

emotional distress than the other for purposes of establishing a tort claim seeking damages for such an
injury.” (Wong v. Jing (2010) 189 Cal.App.4th 1354, 1378 [117 Cal.Rptr.3d 747].)

Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1004

Croskey et al., California Practice Guide: Insurance Litigation, Ch. 3-C, Specific Items Of Compensatory
Damages, 9§ 3:215 et seq. (The Rutter Group)

1 California Torts, Ch. 5, Negligent Infliction of Emotional Distress, § 5.03 (Matthew Bender)

32 California Forms of Pleading and Practice, Ch. 362, Mental Suffering and Emotional Distress, §
362.11 (Matthew Bender)

15 California Points and Authorities, Ch. 153, Mental Suffering and Emotional Distress, § 153.31 et seq.
(Matthew Bender)
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1621. NeghgentinfhetionofNegligence—Recovery of Damages for Emotional
Distress—No Physical Injury—Bystander—Essential Factual Elements

[Name of plaintiff] claims that [he/she] suffered serious emotional distress as a result of perceiving
[an injury to/the death of] [name of victim]. To establish this claim, [name of plaintiff] must prove all
of the following:

1. That [name of defendant] negligently caused [injury to/the death of] [name of victim];

2. That when the [describe event, e.g., traffic accident] that caused [injury to/the death
of] [name of victim] occurred, [name of plaintiff] was present at the scene;

3. That [name of plaintiff] was then aware that the [e.g., traffic accident] was causing
[injury to/the death of] [name of victim];

4. That [name of plaintiff] suffered serious emotional distress; and

5. That [name of defendant]’s conduct was a substantial factor in causing [name of
plaintiff]’s serious emotional distress.

[Name of plaintiff] need not have been then aware that [name of defendant] had caused the [e.g.,
traffic accident].

Emotional distress includes suffering, anguish, fright, horror, nervousness, grief, anxiety, worry,
shock, humiliation, and shame. Serious emotional distress exists if an ordinary, reasonable person
would be unable to cope with it.

New September 2003; Revised December 2013, June 2014
Directions for Use

Use this instruction in a negligence case if the only damages sought are for emotional distress. The
doctrine of “negligent infliction of emotional distress” is not a separate tort or cause of action. It simply
allows certain persons to recover damages for emotional distress only on a negligence cause of action
even though they were not otherwise injured or harmed. (See Molien v. Kaiser Foundation Hospitals
(1980) 27 Cal.3d 916, 928 [167 Cal.Rptr. 831, 616 P.2d 813].)

A “bystander” case is one in which Fhis-nstractionisforuse-in-bystandereaseswhere-a plaintiff seeks

recovery for damages for emotional distress suffered as a percipient witness of an injury to ethersanother
person. If the plaintiff is a direct victim of tortious conduct, use CACI No. 1620, Neghgent-tnfliction-of
Negligence—Recovery of Damages for Emotional Distress—No Physical Injury—Direct Victim—Essential
Factual Elements. For instructions for use for emotional distress arising from exposure to carcinogens,
HIV, or AIDS, see CACI No. 1622, Negligence—Recovery of Damages for Emotional Distress—No
Physical Injury—Fear of Cancer, HIV, or AIDS—Essential Factual Elements, and CACI No. 1623,
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Negligence—Recovery of Damages for Emotional Distress—No Physical Injury—Fear of Cancer, HIV, or
AlIDS—Malicious, Oppressive, or Fraudulent Conduct—Essential Factual Elements.

This instruction should be read in conjunction with instructions in the Negligence series (see CACI No.
400 et seq.) to further develop element 1.

Whether the plaintiff had a sufficiently close relationship with the victim should be determined as an
issue of law because it is integral to the determination of whether a duty was owed to the plaintiff.

Sources and Authority

e “California's rule that plaintiff's fear for his own safety is compensable also presents a strong
argument for the same rule as to fear for others; otherwise, some plaintiffs will falsely claim to have
feared for themselves, and the honest parties unwilling to do so will be penalized. Moreover, it is
incongruous and somewhat revolting to sanction recovery for the mother if she suffers shock from
fear for her own safety and to deny it for shock from the witnessed death of her own daughter.”
(Dillon v. Legg (1968) 68 Cal.2d 728, 738 [69 Cal.Rptr. 72, 441 P.2d 912].)

e “As an introductory note, we observe that plaintiffs ... framed both negligence and negligent
infliction of emotional distress causes of action. To be precise, however, ‘the [only] tort with which
we are concerned is negligence. Negligent infliction of emotional distress is not an independent tort
....> 7 (Catsouras v. Department of California Highway Patrol (2010) 181 Cal.App.4th 856, 875-876
[104 Cal.Rptr.3d 352].)

e “In the absence of physical injury or impact to the plaintiff himself, damages for emotional distress
should be recoverable only if the plaintiff: (1) is closely related to the injury victim, (2) is present at
the scene of the injury-producing event at the time it occurs and is then aware that it is causing injury
to the victim and, (3) as a result suffers emotional distress beyond that which would be anticipated in
a disinterested witness.” (Thing v. La Chusa (1989) 48 Cal.3d 644, 647 [257 Cal.Rptr. 865, 771 P.2d
814].)

e “[T]o satisfy the second Thing requirement the plaintiff must experience a contemporaneous sensory
awareness of the causal connection between the defendant's infliction of harm and the injuries
suffered by the close relative.” (Fortman v. Férvaltningsbolaget Insulan AB (2013) 212 Cal.App.4th
830, 836 [151 Cal.Rptr.3d 320].)

e “[A] plaintiff need not contemporaneously understand the defendant's conduct as negligent, as
opposed to harmful. But the court confused awareness of negligence, a legal conclusion, with
contemporaneous, understanding awareness of the event as causing harm to the victim.” (Bird v.

Saenz (2002) 28 Cal.4th 910, 920 [123 Cal.Rptr.2d 465, 51 P.3d 324].)
e “Thing does not require that the plaintiff have an awareness of what caused the injury-producing
event, but the plaintiff must have an understanding perception of the ‘event as causing harm to the

victim.” ” (Fortman, supra, 212 Cal.App.4th at p. 841, fn. 4.)

o “[W]e also reject [plaintiff]’s attempt to expand bystander recovery to hold a product manufacturer
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strictly liable for emotional distress when the plaintiff observes injuries sustained by a close relative
arising from an unobservable product failure. To do so would eviscerate the second Thing
requirement.” (Fortman, supra, 212 Cal.App.4th at pp. 843—844.)

“Absent exceptional circumstances, recovery should be limited to relatives residing in the same
household, or parents, siblings, children, and grandparents of the victim.” (Thing, supra, 48 Cal.3d at
p. 668, fn. 10.)

“[A]n unmarried cohabitant may not recover damages for emotional distress based on such injury..”
(Elden v. Sheldon (1988) 46 Cal.3d 267, 273 [250 Cal.Rptr.254, 758 P.2d 582].)

“Although a plaintiff may establish presence at the scene through nonvisual sensory perception,
‘someone who hears an accident but does not then know it is causing injury to a relative does not
have a viable [bystander] claim for [negligent infliction of emotional distress], even if the missing
knowledge is acquired moments later.” ” (Ra v. Superior Court (2007) 154 Cal.App.4th 142, 149 [64
Cal.Rptr.3d 539], internal citation omitted.)

“[1]t is not necessary that a plaintiff bystander actually have witnessed the infliction of injury to her
child, provided that the plaintiff was at the scene of the accident and was sensorially aware, in some
important way, of the accident and the necessarily inflicted injury to her child.” (Wilks v. Hom (1992)
2 Cal.App.4th 1264, 1271 [3 Cal.Rptr.2d 803].)

“ ‘[S]erious mental distress may be found where a reasonable man, normally constituted, would be
unable to adequately cope with the mental stress engendered by the circumstances of the case.” ”

(Molien, supra, -vKaiserFoundation-Hospitals-(1980)-27 Cal.3d at pp.9+6; 927-928H67-CalRpte:
eee e )

“In our view, this articulation of ‘serious emotional distress’ is functionally the same as the
articulation of ‘severe emotional distress’ [as required for intentional infliction of emotional distress].
Indeed, given the meaning of both phrases, we can perceive no material distinction between them and
can conceive of no reason why either would, or should, describe a greater or lesser degree of
emotional distress than the other for purposes of establishing a tort claim seeking damages for such an
injury.” (Wong v. Jing (2010) 189 Cal.App.4th 1354, 1378 [117 Cal.Rptr.3d 747].)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1007-1021

Croskey, et al., California Practice Guide: Insurance Litigation, Ch. 11-F, Neqgligent Infliction Of

Emotional Distress, 11:101 (The Rutter Group)

1 Levy et al., California Torts, Ch. 5, Negligent Infliction of Emotional Distress, § 5.04 (Matthew
Bender)

32 California Forms of Pleading and Practice, Ch. 362, Mental Suffering and Emotional Distress, §
362.11 (Matthew Bender)
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15 California Points and Authorities, Ch. 153, Mental Suffering and Emotional Distress, §§ 153.31 et
seq., 153.45 et seq. (Matthew Bender)
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1622. Neghgentinfliction-ofNegligence—Recovery of Damages for Emotional Distress—No Physical
Injury—TFear of Cancer, HIV, or AIDS—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant]’s conduct caused [him/her] to suffer serious
emotional distress by exposing [name of plaintiff] to [insert applicable carcinogen, toxic substance,
HIV, or AIDS]. To establish this claim, [name of plaintiff] must prove all of the following:

1. That [name of plaintiff] was exposed to [insert applicable carcinogen, toxic substance,
HIV, or AIDS] as a result of [name of defendant]’s negligence;

2. That [name of plaintiff] suffered serious emotional distress from a fear that [he/she]
will develop [insert applicable cancer, HIV, or AIDS] as a result of the exposure;

3. That reliable medical or scientific opinion confirms that it is more likely than not that
[name of plaintiff] will develop [insert applicable cancer, HIV, or AIDS] as a result of
the exposure; and

4. That [name of defendant]’s negligence was a substantial factor in causing [name of
plaintiff]’s serious emotional distress.

Emotional distress includes suffering, anguish, fright, horror, nervousness, grief, anxiety, worry,
shock, humiliation, and shame. Serious emotional distress exists if an ordinary, reasonable person
would be unable to cope with it.

New September 2003; Revised June 2014

Directions for Use

Use this instruction in a negligence case if the only damages sought are for emotional distress. The
doctrine of “negligent infliction of emotional distress” is not a separate tort or cause of action. It simply
allows certain persons to recover damages for emotional distress only on a negligence cause of action
even though they were not otherwise currently injured or harmed. (See Molien v. Kaiser Foundation
Hospitals (1980) 27 Cal.3d 916, 928 [167 Cal.Rptr. 831, 616 P.2d 813].)

Recovery for emotional distress without other current harm or injury is allowed for negligent exposure to
a disease-causing substance, but only if the plaintiff can establish that it is more likely than not that the
plaintiff will contract the disease. (See Potter v. Firestone Tire and Rubber Co. (1993) 6 Cal.4th 965, 997
[25 Cal.Rptr.2d 550, 863 P.2d 795.) There may be other harmful agents and medical conditions that could
support this eause-ofaetionclaim for damages.

This instruction should be read in conjunction with either CACI No. 401, Basic Standard of Care, or
CACI No. 418, Presumption of Negligence per se.

If plaintiff alleges that defendant’s conduct constituted oppression, fraud, or malice, then CACI No. 1623,
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Neghgent-tnfliction-of Emetional Distress Negligence—Recovery of Damages for Emotional Distress—No

Physical Injury—Fear of Cancer, HIV, or AIDS—Malicious, Oppressive, or Fraudulent
Conduct—Essential Factual Elements, should be read.

Sources and Authority

(139

J [D]amages for negligently inflicted emotional distress may be recovered in the absence of physical

injury or impact ... .” ” (Potter, supra,~+Firestone Fire-and-Rubber Co—+1993) 6 Cal.4th at p.965;
986{2—&@&14—1%19&*—26%50—863—1’—2@1—7—95—} internal citation omitted.)

e “[T]he way to avoid damage awards for unreasonable fear, i.c., in those cases where the feared cancer
is at best only remotely possible, is to require a showing of the actual likelihood of the feared cancer
to establish its significance.” (Potter, supra, 6 Cal.4th at p. 990.)

e “[D]amages for fear of cancer may be recovered only if the plaintiff pleads and proves that (1) as a
result of the defendant’s negligent breach of a duty owed to the plaintiff, the plaintiff is exposed to a
toxic substance which threatens cancer; and (2) the plaintiff’s fear stems from a knowledge,
corroborated by reliable medical or scientific opinion, that it is more likely than not that the plaintiff
will develop the cancer in the future due to the toxic exposure.” (Potter, supra, 6 Cal.4th at p. 997.)

emetional-distress™ “ ‘[S]erious mental distress may be found where a reasonable man, normally
constituted, would be unable to adequately cope with the mental stress engendered by the

circumstances of the case.” ” (Mollen, SUQM,JJ—K&FS&I’—F@HH%H@H—H@SM&HQ%@) 27 Cal.3d at

pp.9+6; 927-928
113472 P24-5091.)

e “In our view, this articulation of ‘serious emotional distress’ is functionally the same as the
articulation of ‘severe emotional distress’ [as required for intentional infliction of emotional distress].
Indeed, given the meaning of both phrases, we can perceive no material distinction between them and
can conceive of no reason why either would, or should, describe a greater or lesser degree of
emotional distress than the other for purposes of establishing a tort claim seeking damages for such an
injury.” (Wong v. Jing (2010) 189 Cal.App.4th 1354, 1378 [117 Cal.Rptr.3d 747].)

e “[W]e hold that the cost of medical monitoring is a compensable item of damages where the proofs
demonstrate, through reliable medical expert testimony, that the need for future monitoring is a
reasonably certain consequence of a plaintiff’s toxic exposure and that the recommended monitoring
is reasonable.” (Potter, supra, 6 Cal.4th at p. 1009.)

e “All of the pohcy concerns expressed in Potter apply with equal force n the fear of AIDS

(1994) 27 Cal. App 4th 1062, 107431075 [33 Cal, Rptr 2d 172] )

e “IPlaintiff parent] claims the likelihood of actual injury to [child] is immaterial and that, in short, the
rule announced in Potter regarding fear of cancer should not be applied to a case involving fear of
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AIDS. We disagree.”; (Herbert v. Regents of University of California (1994) 26 Cal.App.4th 782,
7865-788 [31 Cal.Rptr.2d 709].)

e  “[Wihen a defendant demonstrates that a plaintiff’s smoking is negligent and that a portion of the
plaintiff’s fear of developing cancer is attributable to the smoking, comparative fault principles may
be applied in determining the extent to which the plaintiff’s emotional distress damages for such fear
should be reduced to reflect the proportlon of such damages for Wthh the plamtlff should properlv
bear the respons1b111ty m : % % Fery

1011.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1036

Haning, et al., California Practice Guide: Personal Injury, Ch. 3-C, Specific ltems Of Compensatory
Damages, 4 3:218.6 (The Rutter Group)

1 Levy et al., California Torts, Ch. 5, Negligent Infliction of Emotional Distress, § 5.02 (Matthew
Bender)

32 California Forms of Pleading and Practice, Ch. 362, Mental Suffering and Emotional Distress, §
362.11[3][c] (Matthew Bender)

15 California Points and Authorities, Ch. 153, Mental Suffering and Emotional Distress, § 153.38
(Matthew Bender)
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1623. Negligentinfliction-ofNegligence—Recovery of Damages for Emotional Distress—No Physical
Injury—TFear of Cancer, HIV, or AIDS—Malicious, Oppressive, or Fraudulent Conduct—Essential
Factual Elements

[Name of plaintiff] claims that [name of defendant] acted with [malice/oppression/fraudulent intent]
in exposing [name of plaintiff] to [insert applicable carcinogen, toxic substance, HIV, or AIDS] and that
this conduct caused [name of plaintiff] to suffer serious emotional distress. To establish this claim,
[name of plaintiff] must prove all of the following:

1. That [name of plaintiff] was exposed to [insert applicable carcinogen, toxic substance,
HIV, or AIDS] as a result of [name of defendant]’s negligent conduct;

2. That [name of defendant] acted with [malice/oppression/fraudulent intent] because
[insert one or more of the following, as applicable]:

[[Name of defendant] intended to cause injury to [name of plaintiff];] [or]

[[Name of defendant]’s conduct was despicable and was carried out with a willful or
conscious disregard of [name of plaintiff]’s rights or safety;] [or]

[[Name of defendant]’s conduct was despicable and subjected [name of plaintiff] to
cruel and unjust hardship in conscious disregard of [name of plaintiff]’s rights;] [or]

[[Name of defendant] intentionally misrepresented or concealed a material fact known
to [name of defendant], intending to cause [name of plaintiff] harm;]

3. That [name of plaintiff] suffered serious emotional distress from a fear that [he/she]
will develop [insert applicable cancer, HIV, or AIDS] as a result of the exposure;

4, That reliable medical or scientific opinion confirms that [name of plaintiff]’s risk of
developing [insert applicable cancer, HIV, or AIDS] was significantly increased by the
exposure and has resulted in an actual risk that is significant; and

5. That [name of defendant]’s conduct was a substantial factor in causing [name of
plaintiff]’s serious emotional distress.

Emotional distress includes suffering, anguish, fright, horror, nervousness, grief, anxiety, worry,
shock, humiliation, and shame. Serious emotional distress exists if an ordinary, reasonable person
would be unable to cope with it.

“Despicable conduct” is conduct that is so mean, vile, base, or contemptible that it would be looked
down on and despised by reasonable people.

| New September 2003; Revised June 2014

Copyright Judicial Council of California
65



66
Draft—Not Approved by Judicial Council

Directions for Use

Use this instruction in a negligence case if the only damages sought are for emotional distress. There is
no separate tort or cause of action for “negligent infliction of emotional distress.” The doctrine is one
that allows certain persons to recover damages for emotional distress only on a negligence cause of action
even though they were not otherwise currently injured or harmed. (See Molien v. Kaiser Foundation
Hospitals (1980) 27 Cal.3d 916, 928 [167 Cal.Rptr. 831, 616 P.2d 813].)

Recovery for emotional distress without other current harm or injury is allowed for negligent exposure to
a disease-causing substance. If the plaintiff can prove oppression, fraud, or malice, it is not necessary to
establish that it is more likely than not that the plaintiff will contract the disease. (See Potter v. Firestone
Tire and Rubber Co. (1993) 6 Cal.4th 965, 998 [25 Cal.Rptr.2d 550, 863 P.2d 795.) Use CACI No. 1622,
Neghgent-tnfhiction-of Negligence—Recovery of Damages for Emotional Distress—No Physical Injury—
Fear of Cancer, HIV, or AIDS—Essential Factual Elements, if plaintiff alleges the-same-tertexposure

without punitive-eenduetoppression, fraud, or malice.

This instruction should be read in conjunction with either CACI No. 401, Basic Standard of Care, or
CACI No. 418, Presumption of Negligence per se.

“Oppression, fraud, or malice” is used here as defined by Civil Code section 3294, except that the higher
“clear and convincing” burden of proof is not required in this context. (See Potter, supra, 6 Cal.4th at p.

1000.)

In some cases the judge should make clear that the defendant does not need to have known of the
individual plaintiff where there is a broad exposure and plaintiff is a member of the class that was
exposed.

Sources and Authority

e Punitive Damages: Malice, Oppression, and Fraud Defined: Civil Code section 3294(¢c)

¢

J [D]amages for neghgently inflicted emotional distress may be recovered in the absence of physical

injury or 1mpact > (Potter, sugra, Jv—l;rrestene—'Fwe&nd—Rubber—Ge—ew%}6 Cal.4th a _p_%é—

e “[A] toxic exposure plaintiff need not meet the more likely than not threshold for fear of cancer
recovery in a negligence action if the plaintiff pleads and proves that the defendant’s conduct in
causing the exposure amounts to ‘oppression, fraud, or malice’ as defined in Civil Code section
3294.” (Potter, supra, 6 Cal.4th at p. 998.)

emotional-distress™ “ ‘[S]erious mental dlstress may be found where a reasonable man, normally
constituted, would be unable to adequately cope with the mental stress engendered by the

circumstances of the case.” ” (Mollen, Sugra, w—K&se#eund&Hen—HespﬂaJs{—k%@}ﬂ Cal.3d at pp.

916:-927-928
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[472 P2d-509].)

“[D]amages for fear of cancer may be recovered only if the plaintiff pleads and proves that (1) as a
result of the defendant’s negligent breach of a duty owed to the plaintiff, the plaintiff is exposed to a
toxic substance which threatens cancer; and (2) the plaintiff’s fear stems from a knowledge,
corroborated by reliable medical or scientific opinion, that it is more likely than not that the plaintiff
will develop the cancer in the future due to the toxic exposure.” (Potter, supra, 6 Cal.4th at p. 997.)

“In our view, this articulation of ‘serious emotional distress’ is functionally the same as the
articulation of ‘severe emotional distress’ [as required for intentional infliction of emotional distress].
Indeed, given the meaning of both phrases, we can perceive no material distinction between them and
can conceive of no reason why either would, or should, describe a greater or lesser degree of
emotional distress than the other for purposes of establishing a tort claim seeking damages for such an
injury.” (Wong v. Jing (2010) 189 Cal.App.4th 1354, 1378 [117 Cal.Rptr.3d 747].)

“All of the pohcv concems expressed 1n Potter apply with equal force n the fear of AIDS

(1994) 27 Cal. App 4th 1062, 1073-+0754 [33 Cal. Rptr 2d 172] )

“[Plaintiff parent] claims the likelihood of actual injury to [child] is immaterial and that, in short, the
rule announced in Potter regarding fear of cancer should not be applied to a case involving fear of
AIDS. We disagree.”; (Herbert v. Regents of University of California (1994) 26 Cal.App.4th 782,
785-7886 [31 Cal.Rptr.2d 709].)

“Despicable conduct is conduct which is so vile, base, contemptible, miserable, wretched or
loathsome that it would be looked down upon and despised by ordinary decent people.” (Mock v.
Mich. Millers Mut. Ins. Co. (1992) 4 Cal.App.4th 306, 331 [5 Cal.Rptr.2d 594].)

“Used in its ordinary sense, the adjective ‘despicable’ is a powerful term that refers to circumstances
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that are ‘base,” ‘vile,” or ‘contemptible.” ”” (College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th
704, 725 [34 Cal.Rptr.2d 898, 882 P.2d 894].)

e [Although] “Civil Code section 3294 requires a plaintiff to prove oppression, fraud, or malice by
‘clear and convincing evidence’ for purposes of punitive damages,” this higher burden of proof has
not been applied to fear-of-cancer cases. (Potter, supra, 6 Cal.4th at p. 1000, fn. 20.)

e “IW]hen a defendant demonstrates that a plaintiff’s smoking is negligent and that a portion of the
plaintiff’s fear of developing cancer is attributable to the smoking, comparative fault principles may
be applied in determining the extent to which the plaintiff’s emotional distress damages for such fear
should be reduced to reflect the proportlon of such damages for Wthh the plam‘uff should properly
bear the respon51b111tv 3¢ - § ’ £ Fery

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1036

Haning, et al., California Practice Guide: Personal Injury, Ch. 3-C, Specific ltems Of Compensatory
Damages, 4 3:218.6 (The Rutter Group)

1 Levy et al., California Torts, Ch. 5, Negligent Infliction of Emotional Distress, § 5.02 (Matthew
Bender)

32 California Forms of Pleading and Practice, Ch. 362, Mental Suffering and Emotional Distress, §
362.11[3][c] (Matthew Bender)

15 California Points and Authorities, Ch. 153, Mental Suffering and Emotional Distress, § 153.38
(Matthew Bender)
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VF-1603. Negligence—Recovery of Damages forNegligenttnfliction-of Emotional Distress—No
Physical Injury—Direct Victim

We answer the questions submitted to us as follows:

1. Was [name of defendant] negligent?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

2. Did [name of plaintiff] suffer serious emotional distress?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

3. Was [name of defendant]’s negligence a substantial factor in causing [name of
plaintiff]’s serious emotional distress?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

4. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |

[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |
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[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

New September 2003; Revised April 2007, December 2010, June 2014

Directions for Use

This verdict form is based on CACI No. 1620, Negligence—Recovery of Damages for Emotional
Distress—No Physicial Injury—Direct Victim—Essential Factual Elements.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 4 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.
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VF-1604. Neghligenttntliction-ofNegligcence—Recovery of Damages for Emotional Distress—No

Physical Injury—Bystander

We answer the questions submitted to us as follows:

1.

Did [name of defendant] negligently cause [injury to/the death of] [name of irjury
victim]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

When the [describe event, e.q., traffic accident] that caused [injury to/the death of]
[name of victim] occurred, WWas-was [name of plaintiff] present at the scene?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of plaintiff] then aware that the [e.q., traffic accident] was causing [injury

to/the death of] [name of victim]efthe-rjury-when-it-oceurredand-Wasthe/she}
copmotho Trene ol e vie g o e p sl 9
Yes No

If your answer to question 2-3 is yes, then answer question 34. If you answered no,
stop here, answer no further questions, and have the presiding juror sign and date
this form.

Did [name of plaintiff] suffer serious emotional distress?
Yes No

If your answer to question 3-4 is yes, then answer question 45. If you answered no,
stop here, answer no further questions, and have the presiding juror sign and date
this form.

Was [name of defendant]’s conduct a substantial factor in causing [name of plaintiff]’s
serious emotional distress?
Yes No

If your answer to question 4-5 is yes, then answer question 56. If you answered no,
stop here, answer no further questions, and have the presiding juror sign and date
this form.
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56. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |

[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

| New September 2003; Revised April 2007, December 2010, June 2014

Directions for Use
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This verdict form is based on CACI No. 1621, Negligence—Recovery of Damages for Emotional
Distress—No Physical Injury—Bystander—Essential Factual Elements.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 5-6 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.
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VF-1605. Neghgenttnfliction-ofNegligence—Recovery of Damages for Emotional Distress—No

Physical Injury—Fear of Cancer, HIV, or AIDS

We answer the questions submitted to us as follows:

1.

Was [name of plaintiff] exposed to [insert applicable carcinogen, toxic substance, HIV, or
AIDS] as a result of [name of defendant]’s negligence?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of plaintiff] suffer serious emotional distress from a fear that [he/she]
would develop [insert applicable cancer, HIV, or AIDS] as a result of the exposure?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Does reliable medical or scientific opinion confirm that it is more likely than not that
[name of plaintiff] will develop [insert applicable cancer, HIV, or AIDS] as a result of
the exposure?

___Yes ____ No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of defendant]’s negligence a substantial factor in causing [name of
plaintiff]’s serious emotional distress?

Yes No
If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.
What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
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Total Past Economic Damages: $ |

[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

New September 2003; Revised April 2007, December 2010, June 2014

Directions for Use

This verdict form is based on CACI No. 1622. Negligence—Recovery of Damages for Emotional
Distress—No Physical Injury—Fear of Cancer, HIV, or AIDS—Essential Factual Elements.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.
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If specificity is not required, users do not have to itemize all the damages listed in question 5 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.
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VF-1606. Neghigenttnfhiction-efNegligence—Recovery of Damages for Emotional Distress—No
Physical Injury—Fear of Cancer, HIV, or AIDS—Malicious, Oppressive, or Fraudulent Conduct

We answer the questions submitted to us as follows:

1.

Was [name of plaintiff] exposed to [insert applicable carcinogen, toxic substance, HIV, or
AIDS] as a result of [name of defendant]’s conduct?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] act with [malice/oppression/fraudulent intent] because [insert
one or more of the following, as applicable:]

[[name of defendant] intended to cause injury to [name of plaintiff]?] [or]

[[name of defendant]’s conduct was despicable and was carried out with a willful or
conscious disregard of [name of plaintiff]’s rights or safety?] [or]

[[name of defendant]’s conduct was despicable and subjected [name of plaintiff] to
cruel and unjust hardship in conscious disregard of [name of plaintiff]’s rights?] [or]

[[name of defendant] intentionally misrepresented or concealed a material fact known
to [name of defendant], intending to cause [name of plaintiff] harm?]
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of plaintiff] suffer serious emotional distress from a fear, confirmed by
reliable medical or scientific opinion, that [name of plaintiff]’s risk of developing
[insert applicable cancer, HIV, or AIDS] was significantly increased by the exposure
and has resulted in an actual risk that is significant?

____Yes ____ No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of defendant]’s conduct a substantial factor in causing [name of plaintiff]’s
serious emotional distress?
Yes No
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If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

5. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |

[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.
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| New September 2003; Revised April 2007, December 2010, June 2014

Directions for Use

This verdict form is based on CACI No. 1623, Negligence—Recovery of Damages for Emotional
Distress—No Physical Injury—Fear of Cancer, HIV, or AIDS—Malicious, Oppressive, or Fraudulent
Conduct—Essential Factual Elements.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 5 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.
The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.
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1723. Qualified-Common Interest Privilege—Malice (Civ. Code, 8§ 47(c))

Under-the-ehreumstanees-of thiscase; [rame-Name of plaintiff] cannot recover damages from [name
of defendant], even if the statement(s) [was/were] false, unless [he/shename of plaintiff] also proves
either:

1. thatThat in making the statement(s), [name of defendant] acted with hatred or ill will toward
[him/her]_showing [name of defendant]’s willingness to vex, annoy, or injure [him/her]; or-

2. _ThatH [name of defendant] had no-acted-witheut reasonable grounds for believing the truth
of the statement(s) -this-is-a-factor-yyouray-considerin-determining-whetherfhe/shelacted
with hatred or Hl will toward [name of plaintiff}.

New September 2003; Revised June 2014

Directions for Use

This instruction involves what is referred to as the “common interest” privilege of Civil Code section
47(c). This statute grants a privilege against defamation to communications made without malice on
subjects of mutual interest. The defendant bears the initial burden of showing facts to bring the
communication within the privilege. The plaintiff then must prove malice. (Lundquist v. Reusser (1994)

7 Cal 4th 1193 1203 [31 Cal RDtr 2d 776, 875 P. 2d 12791 )*S—&ppl—i%&b-l%ﬁﬂl—y—kﬂﬂ&%]ﬂdg%d%ﬁ%?ﬁ%ﬂes—ﬂﬁ}a{

Sources and Authority

. Common Interest Pr1V1lege Civil Code section 47(c)4g¥ams—a43eﬂd+t+enal—pﬂﬂ—leg%ag,m}st

e Malice Not Inferred: Civil Code section 48-prevides-that—-withrespeetto-section4He)—malicetsnot

e “Civil Code section 47 ‘extends a conditional privilege against defamation to statements made
without malice on subjects of mutual interests. [Citation.] This privilege is “recognized where the
communicator and the recipient have a common interest and the communication is of a kind
reasonably calculated to protect or further that interest.” [Citation.] The “interest”” must be something
other than mere general or idle curiosity, such as where the parties to the communication share a
contractual, business or similar relationship or the defendant is protecting his own pecuniary interest.
[Citation.] Rather, it is restricted to ‘proprietary or narrow private interests.” [Citations.]’ ” (Hui v
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Sturbaum (2014) 222 Cal.App.4th 1109, 1118—1119 [166 Cal.Rptr.3d 569].)

e “The malice necessary to defeat a qualified privilege is ‘actual malice’ which is established by a
showing that the publication was motivated by hatred or ill will towards the plaintiff or by a showing
that the defendant lacked reasonable grounds for belief in the truth of the publication and therefore
acted in reckless disregard of the plaintiff's rights.” (Taus v. Loftus (2007) 40 Cal.4th 683, 721 [54
Cal.Rptr.3d 775, 151 P.3d 1185], original italics.)

o FHorpurpeses-ofthisseetion “[M]malice [as used in Civil Code section 47(c)] has been defined as ‘a

state of mind arising from hatred or ill will, evidencing a willingness to vex, annoy or injure another
person.” ” (Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 723 [257 Cal.Rptr. 708, 771 P.2d
406], internal citation omitted.)

e “For purposes of establishing a triable issue of malice, ‘the issue is not the truth or falsity of the
statements but whether they were made recklessly without reasonable belief in their truth.” A triable
1ssue of malice would exist if [defendant] made a statement in reckless disregard of Employee's rights
that [defendant] either did not believe to be true (i.e., he actually knew better) or unreasonably
believed to be true (i.c., he should have known better). In either case, a fact finder would have to
ascertain what [defendant] subjectively knew and believed about the topic at the time he spoke.”
(McGrory v. Applied Signal Technology, Inc. (2013) 212 Cal.App.4th 1510, 1540 [152 Cal.Rptr.3d
154], internal citation omitted.)

e “[M]aliciousness cannot be derived from negligence. Malice entails more than sloppiness or, as in
this case, an easily explained typo.” (Bierbower v. FHP, Inc. (1999) 70 Cal.App.4th 1, 9 [82
Cal.Rptr.2d 393].)

e “[I]f malice is shown, the privilege is not merely overcome; it never arises in the first instance. ...
[T]he characterization of the privilege as qualified or conditional is incorrect to the extent that it
suggests the privilege is defeasible.” (Brown, supra, 48 Cal.3d at p. 723, fn. 7.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 163, 556, 585-600

Chin, et al., California Practice Guide: Employment Litigation, Ch. 5-D, Defamation, 9 5:435 et seq. (The
Rutter Group)
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4 Levy et al., California Torts, Ch. 45, Defamation, § 45.12 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander, § 340.66 (Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation), § 142.53 (Matthew
Bender)

| 1 California Civil Practice: Torts-(Themson-West) §§ 21:40-21:41 (Thomson Reuters)
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1901. Concealment

[Name of plaintiff] claims that [he/she] was harmed because [name of defendant] concealed certain
information. To establish this claim, [name of plaintiff] must prove all of the following:

[1.

[1.

‘ [1.

‘ [1.

(a) That [name of defendant] and [name of plaintiff] were [insert type of fiduciary
relationship, e.g., ~"business partners’’]; and

(b) That [name of defendant] intentionally failed to disclose an-tmpertantfactcertain
facts to [name of plaintiff];]

[or]

That [name of defendant] disclosed some facts to [name of plaintiff] but intentionally
failed to disclose [other/another] #mpertantfact[{s)-], making the disclosure
deceptive;]

[or]

That [name of defendant] intentionally failed to disclose certainan-tmportant facts that
waswere known only to [him/her/it] and that [name of plaintiff] could not have
discovered;]

[or]

That [name of defendant] actively-cencealed-an-tmportantfactfromprevented [name
of plaintiff] exprevented-fhimfher/itH-from discovering thatcertain facts;]

That [name of plaintiff] did not know of the concealed fact[s];

That [name of defendant] intended to deceive [name of plaintiff] by concealing the

fact[s];

That had the omitted information been disclosed, [name of plaintiff] reasonably would

have behaved differentlyrelied-onframe-of- defendant} s-deception;

That [name of plaintiff] was harmed; and

That [name of defendant]’s concealment was a substantial factor in causing [name of
plaintiff]’s harm.

| New September 2003; Revised October 2004, December 2012, June 2014

Directions for Use
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Give this instruction ir-a-ease-n-whiehif it is alleged that the defendant concealed certain information to
the detriment of the plaintiff. (See C1V Code § 1710(3) ) Element 2 mav be deleted if the th1rd option
for element 1 is selected. - : -

Reasonable Reliance-

Regarding element 1, before there can be liability for concealment, there must usually be a duty to
disclose arising from a fiduciary or confidential relationship between the parties. However, in
transactions that do not involve fiduciary or confidential relations, a duty to disclose material facts may
arise in at least three instances: (1) the defendant makes representations but does not disclose facts that
materially qualify the facts disclosed, or that render his disclosure likely to mislead (option 2); (2) the
facts are known or accessible only to defendant, and defendant knows they are not known to or
reasonably discoverable by the plaintiff (option 3); (3) the defendant actively conceals discovery from the
plamtlff (option 4) (See Warner Constr Corp v. LA (1970) 2 Cal.3d 285,294 [85 Cal. Rptr 444, 466

If element 4 is contested, give CACI No. 1907, Reliance, and CACI No. 1908, Reasonable Reliance. To
avoid any possible confusion created by using “rely on the concealment” (see Mirkin v. Wasserman
(1993) 5 Cal.4th 1082, 1093 [23 Cal.Rptr.2d 101, 858 P.2d 568].), CACI Nos. 1907 and 1908 may be
modified to replace the words “rely,” “relied,” and “reliance” with language based on ‘“behave
differently” from element 4.

| : bo doleted it the third option for-ol : 1

Sources and Authority

e (Concealment: Civil Code section 1710(3).-prevides:

e "The elements of fraud, which give rise to the tort action for deceit, are (1) misrepresentation (false
representation, concealment or non-disclosure); (2) knowledge of falsity (or 'scienter'); (3) intent to
defraud, i.e., to induce reliance; (4) justifiable reliance; and (5) resulting damage.” (Hackethal v. Nat'l
Casualty Co. (1987) 189 Cal.App.3d 1102, 1110 [234 Cal.Rptr. 853].)
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' so—rmade-wid

“[T]he elements of an action for fraud and deceit based on a concealment are: (1) the defendant must
have concealed or suppressed a material fact, (2) the defendant must have been under a duty to
disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or suppressed the
fact with the intent to defraud the plaintiff, (4) the plaintiff must have been unaware of the fact and
would not have acted as he did if he had known of the concealed or suppressed fact, and (5) as a
result of the concealment or suppression of the fact, the plaintiff must have sustained damage.”
(Boschma v. Home Loan Center, Inc. (2011) 198 Cal.App.4th 230, 248 [129 Cal.Rptr.3d 874].)

“There are ‘four circumstances in which nondisclosure or concealment may constitute actionable
fraud: (1) when the defendant is in a fiduciary relationship with the plaintiff; (2) when the defendant
had exclusive knowledge of material facts not known to the plaintiff; (3) when the defendant actively
conceals a material fact from the plaintiff; and (4) when the defendant makes partial representations
but also suppresses some material facts. ... Each of the [three nonfiduciary] circumstances in which
nondisclosure may be actionable presupposes the existence of some other relationship between the
plaintiff and defendant in which a duty to disclose can arise.” (Limandri v. Judkins (1997) 52
Cal.App.4th 326, 336337 [60 Cal.Rptr.2d 539], internal citations, italics, and footnote omitted.)

“A duty to speak may arise in four ways: it may be directly imposed by statute or other prescriptive
law; it may be voluntarily assumed by contractual undertaking; it may arise as an incident of a
relationship between the defendant and the plaintiff; and it may arise as a result of other conduct by
the defendant that makes it wrongful for him to remain silent.” (SCC Acquisitions, Inc. v. Central
Pacific Bank (2012) 207 Cal.App.4th 859, 860 [143 Cal.Rptr.3d 711].)

“Ordinarily, failure to disclose material facts is not actionable fraud unless there is some fiduciary
relationship giving rise to a duty to disclose ... [however,] ‘[t]he duty to disclose may arise without
any confidential relationship where the defendant alone has knowledge of material facts which are not
accessible to the plaintiff.” ” (Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 482 [55
Cal.Rptr.2d 225], internal citations omitted.)

“In transactions which do not involve fiduciary or confidential relations, a cause of action for non-
disclosure of material facts may arise in at least three instances: (1) the defendant makes
representations but does not disclose facts which materially qualify the facts disclosed, or which
render his disclosure likely to mislead; (2) the facts are known or accessible only to defendant, and
defendant knows they are not known to or reasonably discoverable by the plaintiff; (3) the defendant
actively conceals discovery from the plaintiff.” (Warner Construction Corp., supra,-v-City-of-Les

Angeles (19703 2 Cal.3d at p.285; 294-(85-CalRptr—444,-466-P-2d-9961, footnotes omitted.)

“[A]ctive concealment of facts and mere nondisclosure of facts may under certain circumstances be
actionable without [a fiduciary or confidential] relationship. For example, a duty to disclose may arise
without a confidential or fiduciary relationship where the defendant, a real estate agent or broker,
alone has knowledge of material facts which are not accessible to the plaintiff, a buyer of real
property.” (La Jolla Village Homeowners’ Assn. v. Superior Court (1989) 212 Cal.App.3d 1131, 1151
[261 Cal.Rptr. 146], internal citations omitted.)
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“Even if a fiduciary relationship is not involved, a non-disclosure claim arises when the defendant
makes representations but fails to disclose additional facts which materially qualify the facts
disclosed, or which render the disclosure likely to mislead.” (Roddenberry v. Roddenberry (1996) 44
Cal.App.4th 634, 666 [51 Cal.Rptr.2d 907], internal citations omitted.)

“ ‘[T]he rule has long been settled in this state that although one may be under no duty to speak as to
a matter, “if he undertakes to do so, either voluntarily or in response to inquiries, he is bound not only
to state truly what he tells but also not to suppress or conceal any facts within his knowledge which
materially qualify those stated. If he speaks at all he must make a full and fair disclosure.” > ”
(Marketing West, Inc. v. Sanyo Fisher (USA) Corp. (1992) 6 Cal.App.4th 603, 613 [7 Cal.Rptr.2d
859].)

“[F]raudulent intent is an issue for the trier of fact to decide.” (Beckwith v. Dahl (2012) 205
Cal.App.4th 1039, 1061 [141 Cal.Rptr.3d 142].)

“[T]here are two causation elements in a fraud cause of action. First, the plaintiff's actual and
justifiable reliance on the defendant's misrepresentation must have caused him to take a detrimental
course of action. Second, the detrimental action taken by the plaintiff must have caused his alleged
damage.” (Beckwith, supra, 205 Cal.App.4th at p. 1062.)

“[P]laintiffs argue that actual reliance cannot logically be an element of a cause of action for deceit
based on an omission because it is impossible to demonstrate reliance on something that one was not
told. In support of the argument, plaintiffs cite Affiliated Ute Citizens v. United States, supra, 406
U.S. 128 (Ute) ... , Interpreting Rule 10b-5, the high court held that ‘positive proof of reliance is not a
prerequisite to recovery’ in a case ‘involving primarily a failure to disclose . . ..” [{] Contrary to
plaintiffs’ assertion, it is not logically impossible to prove reliance on an omission. One need only
prove that, had the omitted information been disclosed, one would have been aware of it and behaved

differently.” (Mirkin, supra,v—Wasserman-(1+993) 5 Cal.4th at p.+082; 1093-23-CalRptr2d 101,858
P2d-5681)

“The fact that a false statement may be obviously false to those who are trained and experienced does
not change its character, nor take away its power to deceive others less experienced. There is no duty
resting upon a citizen to suspect the honesty of those with whom he [or she] transacts business. Laws
are made to protect the trusting as well as the suspicious. [T]he rule of caveat emptor should not be
relied upon to reward fraud and deception.” (Boschma, supra, 198 Cal.App.4th at p. 249, original
italics.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 793—799

Greenwald et al., California Practice Guide: Real Property Transactions, Ch. 11-E, Damages For Fraud,

4 11:354 (The Rutter Group)

3 Levy et al., California Torts, Ch. 40, Fraud and Deceit and Other Business Torts, § 40.03[2][b]
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(Matthew Bender)
23 California Forms of Pleading and Practice, Ch. 269, Fraud and Deceit, § 269.26 (Matthew Bender)
10 California Points and Authorities, Ch. 105, Fraud and Deceit, § 105.70 et seq. (Matthew Bender)

| 2 California Civil Practice: Torts § 22:16 (Thomson Reuters-West)
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VF-1900. Intentional Misrepresentation

We answer the questions submitted to us as follows:

1.

Did [name of defendant] make a false representation efan-tmpertantfactto [name of
plaintiff]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] know that the representation was false, or did [he/she] make
the representation recklessly and without regard for its truth?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] intend that [name of plaintiff] rely on the representation?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of plaintiff] reasonably rely on the representation?
Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of plaintiff]’s reliance on [name of defendant]’s representation a substantial
factor in causing harm to [name of plaintiff]?

Yes No
If your answer to question 5 is yes, then answer question 6. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.
What are [name of plaintiff]’s damages?

[a. Past economic loss
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[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |

[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $ |
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

| New September 2003; Revised April 2007, December 2009, December 2010, June 2014

Directions for Use

This verdict form is based on CACI No. 1900, Intentional Misrepresentation.
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The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 6. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.
However, if both intentional misrepresentation and negligent misrepresentation (see CACI No. 1903) are
to be presented to the jury in the alternative, the preferred practice would seem to be that this verdict form
and VF-1903, Negligent Misrepresentation, be kept separate and presented in the alternative. If different
damages are recoverable on different causes of action, replace the damages tables in all of the verdict
forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

With respect to the same misrepresentation, question 2 above cannot be answered “yes” and question 3 of
VF-1903 cannot also be answered “no.” The jury may continue to answer the next question from one
form or the other, but not both.

If both intentional and negligent misrepresentation are before the jury, it is important to distinguish
between a statement made recklessly and without regard for the truth (see question 2 above) and one
made without reasonable grounds for believing it is true (see CACI No. VF-1903, question 3). Question
2 of VF-1903 should be included to clarify that the difference is that for negligent misrepresentation, the
defendant honestly believes that the statement is true. (See Bily v. Arthur Young & Co. (1992) 3 Cal.4th
370, 407-408 [11 Cal.Rptr.2d 51, 834 P.2d 745].)

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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VF-1901. Concealment

We answer the questions submitted to us as follows:

1.

Did [name of defendant] intentionally fail to disclose [a]a-Hnpertant fact[s] that [name
of plaintiff] did not know and could not reasonably have discovered?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] intend to deceive [name of plaintiff] by concealing the fact?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Had the omitted information been disclosed, would [name of plaintiff] reasonably
have behaved differentlybid-frame-of plaintiff-rely-on-[name-of defendant} s-deception
and-was-suchreliancereasonable-under-the-cireumstances?

Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of defendant]’s concealment a substantial factor in causing harm to [name
of plaintiff]?
Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |
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[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$_ 1]
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

New September 2003; Revised April 2007, December 2010, June 2014

Directions for Use

This verdict form is based on CACI No. 1901, Concealment.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

Modify question 1 by referring to one of the other three grounds for concealment listed in element 1 of
CACI No. 1901, Concealment, depending on which ground is applicable to the facts of the case.
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If specificity is not required, users do not have to itemize all the damages listed in question 5. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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VF-1902. False Promise

We answer the questions submitted to us as follows:

1.

Did [name of defendant] make a promise to [name of plaintiff]-that-was-inpertantto
hemeanion?

Yes No
If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] intend to perform this promise when [he/she] made it?
Yes No

If your answer to question 2 is no, then answer question 3. If you answered yes, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] intend that [name of plaintiff] rely on this promise?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of plaintiff] reasonably rely on this promise?
Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] perform the promised act?
Yes No

If your answer to question 5 is no, then answer question 6. If you answered yes, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of plaintiff]’s reliance on [name of defendant]’s promise a substantial factor
in causing harm to [name of plaintiff]?
Yes No

If your answer to question 6 is yes, then answer question 7. If you answered no, stop

Copyright Judicial Council of California
94



95
Draft—Not Approved by Judicial Council

here, answer no further questions, and have the presiding juror sign and date this
form.

7. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |

[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

| New September 2003; Revised April 2007, December 2010, June 2014

Directions for Use
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This verdict form is based on CACI No. 1902, False Promise.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 7. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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VF-1903. Negligent Misrepresentation

We answer the questions submitted to us as follows:

1.

2.

Did [name of defendant] make a false representation efan-tmpertantfactto [name of
plaintiff]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] honestly believe that the representation was true when
[he/she] made it?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.]

Did [name of defendant] have reasonable grounds for believing the representation was
true when [he/she] made it?
Yes No

If your answer to question 3 is no, then answer question 4. If you answered yes, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of defendant] intend that [name of plaintiff] rely on the representation?
Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Did [name of plaintiff] reasonably rely on the representation?
Yes No

If your answer to question 5 is yes, then answer question 6. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Was [name of plaintiff]’s reliance on [name of defendant]’s representation a substantial
factor in causing harm to [name of plaintiff]?
Yes No
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If your answer to question 6 is yes, then answer question 7. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

7. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |

[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.
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| New September 2003; Revised April 2007, December 2009, December 2010, June 2014

Directions for Use

This verdict form is based on CACI No. 1903, Negligent Misrepresentation.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 7. The
breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form.
However, if both negligent misrepresentation and intentional misrepresentation (see CACI No. 1903) are
to be presented to the jury in the alternative, the preferred practice would seem to be that this verdict form
and VF-1900, Intentional Misrepresentation, be kept separate and presented in the alternative. If different
damages are recoverable on different causes of action, replace the damages tables in all of the verdict
forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

With respect to the same misrepresentation, question 3 above cannot be answered “no” and question 2 of
VF-1900 cannot also be answered “yes.” The jury may continue to answer the next question from one
form or the other, but not both.

If both intentional and negligent misrepresentation are before the jury, it is important to distinguish
between a statement made without reasonable grounds for believing it is true (see question 3 above) and
one made recklessly and without regard for the truth (see CACI No. VF-1900, question 2). Include
question 2 to clarify that the difference is that for negligent misrepresentation, the defendant honestly
believes that the statement is true. (See Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 407—408 [11
Cal.Rptr.2d 51, 834 P.2d 745].)

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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2303. Affirmative Defense—Insurance Policy Exclusion

[Name of defendant] claims that [name of plaintiff]’s [liability/loss] is not covered because it is
specifically excluded under the policy. To succeed, [name of defendant] must prove that [name of
plaintiff]’s [liability/loss] [arises out of/is based on/occurred because of] [state exclusion under the
policy]._This exclusion applies if [set forth disputed factual issues that jury must determine].

New September 2003; Revised October 2008, June 2014

Directions for Use

The instructions in this series assume the plaintiff is the insured and the defendant is the insurer. The
party designations may be changed if appropriate to the facts of the case.

Give this instruction if the court has determined that an exclusionary clause in an insurance policy might
apply to foreclose coverage, but the applicability turns on a question of fact. This instruction can be used
in cases involving either a third party liability or a first party loss policy.

Sources and Authority

e “The burden of bringing itself within any exculpatory clause contained in the policy is on the
insurer.” (Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865, 880 [151 Cal.Rptr. 285, 587
P.2d 1098].)

e “The burden is on an insured to establish that the occurrence forming the basis of its claim is within
the basic scope of insurance coverage. And, once an insured has made this showing, the burden is on
the insurer to prove the claim is specifically excluded.” (Aydin Corp. v. First State Insurance Co.
(1998) 18 Cal.4th 1183, 1188 [77 Cal.Rptr.2d 537, 959 P.2d 1213].)

e Once the insurer proves that the specific exclusion applies, the insured “should bear the burden of
establishing the exception because ‘its effect is to reinstate coverage that the exclusionary language
otherwise bars.” ” (Aydin Corp., supra, 18 Cal.4th at p. 1188.)

e “The interpretation of an exclusionary clause is an issue of law subject to this court’s independent
determination.” (Marquez Knolls Property Owners Assn., Inc. v. Executive Risk Indemnity, Inc.
(2007) 153 Cal.App.4th 228. 233 [62 Cal.Rptr.3d 5101.)

e “[Tlhe question of what caused the loss is generally a question of fact, and the loss is not covered if
the covered risk was only a remote cause of the loss, or the excluded risk was the efficient proximate,

or predominate cause.” (State Farm Fire & Casualty Co. v. Von Der Lieth (1991) 54 Cal.3d 1123,
1131-1132 [2 Cal.Rptr.2d 183, 820 P.2d 2851.)

Secondary Sources
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| 2 Witkin, Summary of California Law (10th ed. 2005) Insurance, § 64

Croskey et al., California Practice Guide: Insurance Litigation, (Fhe Rutter-Greup)-Ch. 15-1, Practice
And Procedure—Trial, 4 15:911-15:912 (The Rutter Group)

1 California Liability Insurance Practice: Claims & Litigation (Cont.Ed.Bar) Analyzing Coverage:
Reading and Interpreting Insurance Policies, § 3.63

26 California Forms of Pleading and Practice, Ch. 308, Insurance, § 308.502 (Matthew Bender)
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2720. Affirmative Defense—Nonpayment of Overtime—Executive Exemption

[Name of defendant] claims that [he/she/it] is not required to pay [name of plaintiff] for overtime
because [name of plaintiff] is an executive employee. [Name of plaintiff] is exempt from overtime pay
requirements as an executive if [name of defendant] proves all of the following:

1. [Name of plaintiff]’s duties and responsibilities involve management of [name of defendant]’s
[business/enterprise] or of a customarily recognized department or subdivision of the
[business/enterprise];

2. [Name of plaintiff] customarily and regularly directs the work of two or more employees;

3. [Name of plaintiff] has the authority to hire or fire employees, or [his/her] suggestions as to
hiring or firing and as to advancement and promotion or other changes in status are given
particular weight;

4. [Name of plaintiff] customarily and regularly exercises discretion and independent judgment;
5. [Name of plaintiff] performs executive duties more than half of the time; and

6. [Name of plaintiff]’s monthly salary is at least [insert amount that is twice the state minimum
wage for full time employment].

In determining whether [name of plaintiff] performs executive duties more than half of the time, the
most important conS|derat|on |seensqdeHhew9HethaP[he#she]—aeuﬁuy—peﬁeFmsﬂemng4h&eeuﬁe

- how [he/she] actually spends [his/her] time. But also consider
whether [name of plaintiff]’s practice differs from [name of defendant]’s realistic expectations of how
[name of plaintiff] should spend [his/her] time and the realistic requirements of the job.

[Each of [name of plaintiff]’s activities is either an exempt or a nonexempt activity depending on the
primary purpose for which [he/she] undertook it at that time. Time spent on an activity is either
exempt or nonexempt, not both.]

New December 2012; Revised June 2014

Directions for Use

This instruction is an affirmative defense to an employee’s claim for statutory overtime earnings. (See
CACI No. 2702, Nonpayment of Overtime Compensation—Essential Factual Elements.) The employer
claims that the employee is an exempt executive. (See Lab. Code, § 515(a).) The employer must prove all
of the elements. (United Parcel Service Wage & Hour Cases (2010) 190 Cal.App.4th 1001, 1014 [118
Cal.Rptr.3d 834].) For an instruction for the affirmative defense of administrative exemption, see CACI
No. 2721, Affirmative Defense—Nonpayment of Overtime—Administrative Exemption.

This instruction is based on Industrial Welfare Commission Wage Order 9, which is applicable to the
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transportation industry. (See 8 Cal. Code Regs., § 11090.) Different wage orders are applicable to
different industries. (See Lab. Code, § 515.) The requirements of the executive exemptions under the
various wage orders are essentially the same. (Cf., e.g., 8 Cal. Code Regs., § 11040, Wage Order 4,
applicable to persons employed in professional, technical, clerical, mechanical, and similar occupations.).

The exemption requires that the employee be primarily engaged in duties that “meet the test of the
exemption.” (See 8 Cal. Code Regs., § 11090 sec. 1(A)(1)(e), sec. 2(J) ("primarily" means more than
one-half the employee's work time).) This requirement is expressed in element 5. However, the contours
of executive duties are quite detailed in the wage orders, which incorporate federal regulations under the
Fair Labor Standards Act and also provide some specific examples. (See also Ramirez v. Yosemite Water
Co. (1999) 20 Cal.4th 785, 802 [85 Cal.Rptr.2d 844, 978 P.2d 2].) In many cases, it will be advisable to
instruct further with details from the applicable wage order and regulations as to what constitutes
“executive duties” in element 5.

Include the optional last paragraph if a particular work activity arguably involves more than one purpose and could
be characterized as exempt or nonexempt depending on its primary purpose.

This instruction may be expanded to provide examples of the specific exempt and nonexempt activities relevant to
the work at issue. (See, e.g., Heyen v. Safeway, Inc. (2013) 216 Cal.App.4th 795, 808—809 [157 Cal.Rptr.3d 2801.).

Sources and Authority

e Exemptions to Ove

rtime Requirements:

Labor Code section 515(a).previdesinpart—The

e “[T]he assertion of an exemption from the overtime laws is considered to be an affirmative
defense, and therefore the employer bears the burden of proving the employee's exemption.”
(Ramirez, supra, 20 Cal.4th at pp. 794-795.)

e “In order to discharge its burden to show [plaintiff] was exempt as an executive employee
pursuant to Wage Order 9, [defendant] was required to demonstrate the following: (1) his duties
and responsibilities involve management of the enterprise or a ‘customarily recognized
department or subdivision thereof’; (2) he customarily and regularly directs the work of two or
more employees; (3) he has the authority to hire or terminate employees, or his suggestions as to
hiring, firing, promotion or other changes in status are given ‘particular weight’; (4) he
customarily and regularly exercises discretion and independent judgment; (5) he is primarily
engaged in duties that meet the test of the exemption; and (6) his monthly salary is equivalent to
no less than two times the state minimum wage for full-time employment.” (United Parcel
Service Wage & Hour Cases, supra, 190 Cal.App.4th at p. 1014 [citing 8 Cal. Code Regs., §
11090, subd. 1(A)(1)].)
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“Determining whether or not all of the elements of the exemption have been established is a fact-
intensive inquiry.” (United Parcel Service Wage & Hour Cases, supra, 190 Cal.App.4th at p.
1014.)

“Review of the determination that [plaintiff] was not an exempt employee is a mixed question of
law and fact. Whether an employee satisfies the elements of the exemption is a question of fact
reviewed for substantial evidence. The appropriate manner of evaluating the employee's duties is

a question of law that we review independently.” (Heyen, supra,-+-Safeway-the—+2643) 216
Cal.App.4th at p.795; 817-H57Cal-Rptr34-280, internal citations omitted.)

“The appropriateness of any employee's classification as exempt must be based on a review of the
actual job duties performed by that employee. Wage Order 9 expressly provides that ‘[t]he work
actually performed by the employee during the course of the workweek must, first and foremost,
be examined and the amount of time the employee spends on such work, together with the
employer's realistic expectations and the realistic requirements of the job, shall be considered ... .
No bright-line rule can be established classifying everyone with a particular job title as per se
exempt or nonexempt—the regulations identify job duties, not job titles. ‘A job title alone is
insufficient to establish the exempt status of an employee. The exempt or nonexempt status of any
particular employee must be determined on the basis of whether the employee's salary and duties
meet the requirements of the regulations ... .” ” (United Parcel Service Wage & Hour Cases,
supra, 190 Cal.App.4th at p. 1014—1015, original italics, internal citation omitted.)

“[T]he federal regulations incorporated into Wage Order 7 do not support the ‘multi-tasking’
standard proposed by [defendant]. Instead, they suggest, as the trial court correctly instructed the
jury, that the trier of fact must categorize tasks as either ‘exempt’ or ‘nonexempt’ based on the
purpose for which [plaintiff] undertook them.” (Heyen, supra, 216 Cal.App.4th at p. 826.)

“Wage Order 4 refers to compensation in the form of a ‘salary.’ It does not define the term. The
regulation does not use a more generic term, such as ‘compensation’ or ‘pay.’ Either of these
terms would encompass hourly wages, a fixed annual salary, and anything in between. ‘Salary’ is
a more specific form of compensation. A salary is generally understood to be a fixed rate of pay
as distinguished from an hourly wage. Thus, use of the word ‘salary’ implies that an exempt
employee's pay must be something other than an hourly wage. California's Labor Commission
noted in an opinion letter dated March 1, 2002, that the Division of Labor Standards Enforcement
(DLSE) construes the IWC wage orders to incorporate the federal salary-basis test for purposes of
determining whether an employee is exempt or nonexempt.” (Negri v. Koning & Associates
(2013) 216 Cal.App.4th 392, 397-398 [156 Cal.Rptr.3d 697, footnote omitted.)

“The rule is that state law requirements for exemption from overtime pay must be at least as
protective of the employee as the corresponding federal standards. Since federal law requires that,
in order to meet the salary basis test for exemption the employee would have to be paid a
predetermined amount that is not subject to reduction based upon the number of hours worked,
state law requirements must be at least as protective-.” (Negri, supra, 216 Cal.App.4th at p. 398,
internal citation omitted.)

“Under California law, to determine whether an employee was properly classified as ‘exempt,’ the
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trier of fact must look not only to the ‘work actually performed by the employee during the ...

workweek,’ but also to the ‘employer’s realistic expectations and the realistic requirements of the
job.” ” (Heyen, supra, 216 Cal.App.4th at p. 828.)

e “Having recognized California’s distinctive quantitative approach to determining which
employees are outside salespersons, we must then address an issue implicitly raised by the parties
that caused some confusion in the trial court and the Court of Appeal: Is the number of hours
worked in sales-related activities to be determined by the number of hours that the emplovyer,
according to its job description or its estimate, claims the employee should be working in sales, or
should it be determined by the actual average hours the employee spent on sales activity? The
logic inherent in the IWC’s quantitative definition of outside salesperson dictates that neither
alternative would be wholly satisfactory. On the one hand, if hours worked on sales were
determined through an employer’s job description, then the employer could make an employee
exempt from overtime laws solely by fashioning an idealized job description that had little basis
in reality. On the other hand, an employee who is supposed to be engaged in sales activities
during most of his working hours and falls below the 50 percent mark due to his own substandard
performance should not thereby be able to evade a valid exemption. A trial court, in determining
whether the employee is an outside salesperson, must steer clear of these two pitfalls by inquiring
into the realistic requirements of the job. In so doing, the court should consider, first and
foremost, how the employee actually spends his or her time. But the trial court should also
consider whether the employee’s practice diverges from the employer's realistic expectations,
whether there was any concrete expression of employer displeasure over an employee's
substandard performance, and whether these expressions were themselves realistic given the
actual overall requirements of the job.” (Ramirez, supra, 20 Cal.4th at pp. 801—802. original

italics.)

Secondary Sources
3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment, § 361

Chin et al., California Practice Guide: Employment Litigation, Ch. 11-B, Coverage And Exemptions—In
General, 9 11:345 et seq. (The Rutter Group)

1 Wilcox, California Employment Law, Ch. 2, Minimum Wages, § 2.04 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 250, Employment Law: Wage and Hour Disputes, §
250.71 (Matthew Bender)

Simmons, Wage and Hour Manual for California Employers, Ch. 2, Coverage of Wage and Hour Laws
(Castle Publications Limited)

Simmons, Wage and Hour Manual for California Employers, Ch. 10, Exemptions (Castle Publications
Limited)
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2721. Affirmative Defense—Nonpayment of Overtime—Administrative Exemption

[Name of defendant] claims that [he/she/it] is not required to pay [name of plaintiff] for overtime
because [name of plaintiff] is an administrative employee. [Name of plaintiff] is exempt from overtime
pay requirements as an administrator if [name of defendant] proves all of the following:

1. [Name of plaintiff]’s duties and responsibilities involve the performance of office or
nonmanual work directly related to management policies or general business operations of
[name of defendant] or [name of defendant]’s customers;

2. [Name of plaintiff] customarily and regularly exercises discretion and independent judgment;

3. [[Name of plaintiff] performs, under general supervision only, specialized or technical work
that requires special training, experience, or knowledge;]

[or]

[[Name of plaintiff] regularly and directly assists a proprietor or bona fide executive or
administrator;]

[or]
[[Name of plaintiff] performs special assignments and tasks under general supervision only;]
4. [Name of plaintiff] performs administrative duties more than half of the time; and

5. [Name of plaintiff]’s monthly salary is at least [insert amount that is twice the state minimum
wage for full time employment].

In determlnlng Whether [name of plalntlfﬂ performs admlnlstratlve dutles more than half of the

{h+s#heﬂdele$|ielethe most |mportant con5|derat|on is how [he/she] actuallv spends [hls/her] time.
But also consider whether [name of plaintiff]’s practice differs from [name of defendant]’s realistic
expectations of how [name of plaintiff] should spend [his/her] time and the realistic requirements of

the job.

[Each of [name of plaintiff]’s activities is either an exempt or a nonexempt activity depending on the
primary purpose for which [he/she] undertook it at that time. Time spent on an activity is either
exempt or nonexempt, not both.]

New December 2012; Revised June 2014

Directions for Use

This instruction is an affirmative defense to an employee’s claim for statutory overtime earnings. (See
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CACI No. 2702, Nonpayment of Overtime Compensation—Essential Factual Elements.) The employer
claims that the employee is an exempt administrator. (See Lab. Code, § 515(a).) The employer must
prove all of the elements. (Eicher v. Advanced Business Integrators, Inc. (2007) 151 Cal.App.4th 1363,
1372 [61 Cal.Rptr.3d 114].) For an instruction for the affirmative defense of executive exemption, see
CACI No. 2720, Affirmative Defense—Nonpayment of Overtime—Executive Exemption.

This instruction is based on Industrial Welfare Commission Wage Order 9, which is applicable to the
transportation industry. (See 8 Cal. Code Regs., § 11090.) Different wage orders are applicable to
different industries. (See Lab. Code, § 515.) The requirements of the administrative exemptions under
the various wage orders are essentially the same. (Cf., e.g., 8 Cal. Code Regs., § 11040, Wage Order 4,
applicable to persons employed in professional, technical, clerical, mechanical, and similar occupations.).

The exemption requires that the employee be “primarily engaged in duties that meet the test of the
exemption.” (See 8 Cal. Code Regs., § 11090 sec. 1(A)(2)(f), sec. 2(J) ("primarily" means more than one-
half the employee's work time).) This requirement is expressed in element 4. However, the contours of
administrative duties are quite detailed in the wage orders, which incorporate federal regulations under
the Fair Labor Standards Act and also provide some specific examples. (See also Ramirez v. Yosemite
Water Co. (1999) 20 Cal.4th 785, 802 [85 Cal.Rptr.2d 844, 978 P.2d 2].) In many cases, it will be
advisable to instruct further with details from the applicable wage order and regulations as to what
constitutes “administrative duties” (element 4) and the meaning of “directly related” (element 1).

Include the optional last paragraph if a particular work activity arguably involves more than one purpose and could
be characterized as exempt or nonexempt depending on its primary purpose.

This instruction may be expanded to provide examples of the specific exempt and nonexempt activities relevant to
the work at issue. (See, e.g.. Heyen v. Safeway, Inc. (2013) 216 Cal.App.4th 795, 808—809 [157 Cal.Rptr.3d 2801.).

Sources and Authority

e Exemptions to Overtime Requirements: Labor Code section 515(a).-previdesinpart:—The

. . .G
e 1ron amaon a N—O\e
o cnmye V

e “[T]he assertion of an exemption from the overtime laws is considered to be an affirmative
defense, and therefore the employer bears the burden of proving the employee's exemption.”
(Ramirez, supra, 20 Cal.4th at pp. 794-795.)

e “In order to establish that [plaintiff] was exempt as an administrative employee, [defendant] was
required to show all of the following: (1) his duties and responsibilities involve the performance
of office or nonmanual work directly related to management policies or general business
operations of [defendant]; (2) he customarily and regularly exercises discretion and independent
judgment; (3) he performs work requiring special training, experience, or knowledge under
general supervision only (the two alternative prongs of the general supervision element are not
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pertinent to our discussion); (4) he is primarily engaged in duties that meet the test of exemption;
and (5) his monthly salary is equivalent to no less than two times the state minimum wage for
full-time employment.” (United Parcel Service Wage & Hour Cases, supra, 190 Cal.App.4th at p.
1028 [relying on 8 Cal. Code Regs., § 11090, subd. 1(A)(2)].)

“Read together, the applicable Labor Code statutes, wage orders, and incorporated federal
regulations now provide an explicit and extensive framework for analyzing the administrative
exemption.” (Harris v. Superior Court (2011) 53 Cal.4th 170, 182 [135 Cal.Rptr.3d 247, 266 P.3d
953].)

“Determining whether or not all of the elements of the exemption have been established is a fact-
intensive inquiry.” (United Parcel Service Wage & Hour Cases (2010);-supfa; 190 Cal.App.4th
1001,-atp- 1014 [118 Cal.Rptr.3d 834].)

“Review of the determination that [plaintiff] was not an exempt employee is a mixed question of
law and fact. Whether an employee satisfies the elements of the exemption is a question of fact
reviewed for substantial evidence. The appropriate manner of evaluating the employee's duties is

a question of law that we review independently.” (Heyen, supra,-vSafeway-treA20433 216
Cal.App.4th at p.795; 817 H57CalRptr34-280, internal citations omitted.)

“The appropriateness of any employee's classification as exempt must be based on a review of the
actual job duties performed by that employee. Wage Order 9 expressly provides that ‘[t]he work
actually performed by the employee during the course of the workweek must, first and foremost,
be examined and the amount of time the employee spends on such work, together with the
employer's realistic expectations and the realistic requirements of the job, shall be considered ... .’
No bright-line rule can be established classifying everyone with a particular job title as per se
exempt or nonexempt—the regulations identify job duties, not job titles. ‘A job title alone is
insufficient to establish the exempt status of an employee. The exempt or nonexempt status of any
particular employee must be determined on the basis of whether the employee's salary and duties
meet the requirements of the regulations ... .” ” (United Parcel Service Wage & Hour Cases,
supra, 190 Cal.App.4th at p. 1014-1015, original italics, internal citation omitted.)

“In basic terms, the administrative/production worker dichotomy distinguishes between
administrative employees who are primarily engaged in ‘ “administering the business affairs of
the enterprise” * and production-level employees whose “ “primary duty is producing the
commodity or commodities, whether goods or services, that the enterprise exists to produce and
market.” [Citation.]” 9 [T]he dichotomy is a judicially created creature of the common law,
which has been effectively superseded in this context by the more specific and detailed statutory
and regulatory enactments.” (Harris, supra, 53 Cal.4th at pp. 183, 188.)

“We do not hold that the administrative/production worker dichotomy ... can never be used as an
analytical tool. We merely hold that the Court of Appeal improperly applied the
administrative/production worker dichotomy as a dispositive test. [{] ... [I]n resolving whether
work qualifies as administrative, courts must consider the particular facts before them and apply
the language of the statutes and wage orders at issue. Only if those sources fail to provide
adequate guidance ... is it appropriate to reach out to other sources.” (Harris, supra, 53 Cal.4th at
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p. 190.)

“[T]he federal regulations incorporated into Wage Order 7 do not support the ‘multi-tasking’
standard proposed by [defendant]. Instead, they suggest, as the trial court correctly instructed the
jury, that the trier of fact must categorize tasks as either ‘exempt’ or ‘nonexempt’ based on the
purpose for which [plaintiff] undertook them.” (Heyen, supra, 216 Cal.App.4th at p. 826.)

“Wage Order 4 refers to compensation in the form of a ‘salary.’ It does not define the term. The
regulation does not use a more generic term, such as ‘compensation’ or ‘pay.’ Either of these
terms would encompass hourly wages, a fixed annual salary, and anything in between. ‘Salary’ is
a more specific form of compensation. A salary is generally understood to be a fixed rate of pay
as distinguished from an hourly wage. Thus, use of the word ‘salary’ implies that an exempt
employee's pay must be something other than an hourly wage. California's Labor Commission
noted in an opinion letter dated March 1, 2002, that the Division of Labor Standards Enforcement
(DLSE) construes the IWC wage orders to incorporate the federal salary-basis test for purposes of
determining whether an employee is exempt or nonexempt.” (Negri v. Koning & Associates
(2013) 216 Cal.App.4th 392, 397-398 [156 Cal.Rptr.3d 697, footnote omitted.)

“The rule is that state law requirements for exemption from overtime pay must be at least as
protective of the employee as the corresponding federal standards. Since federal law requires that,
in order to meet the salary basis test for exemption the employee would have to be paid a
predetermined amount that is not subject to reduction based upon the number of hours worked,
state law requirements must be at least as protective..” (Negri, supra, 216 Cal.App.4th at p. 398.)

“Under California law. to determine whether an emplovee was properly classified as ‘exempt,’ the

trier of fact must look not only to the ‘work actually performed by the emplovyee during the ...
workweek.” but also to the ‘emplover’s realistic expectations and the realistic requirements of the
job.” ” (Heyen supra, 216 Cal.App.4th at p. 828.)

“Having recognized California’s distinctive quantitative approach to determining which
employees are outside salespersons, we must then address an issue implicitly raised by the parties
that caused some confusion in the trial court and the Court of Appeal: Is the number of hours
worked in sales-related activities to be determined by the number of hours that the emplovyer,
according to its job description or its estimate, claims the employee should be working in sales, or
should it be determined by the actual average hours the employee spent on sales activity? The
logic inherent in the IWC’s quantitative definition of outside salesperson dictates that neither
alternative would be wholly satisfactory. On the one hand, if hours worked on sales were
determined through an employer’s job description, then the employer could make an employee
exempt from overtime laws solely by fashioning an idealized job description that had little basis
in reality. On the other hand, an employee who is supposed to be engaged in sales activities
during most of his working hours and falls below the 50 percent mark due to his own substandard
performance should not thereby be able to evade a valid exemption. A trial court, in determining
whether the employee is an outside salesperson, must steer clear of these two pitfalls by inquiring
into the realistic requirements of the job. In so doing, the court should consider, first and
foremost, how the employee actually spends his or her time. But the trial court should also
consider whether the employee’s practice diverges from the employer’s realistic expectations,
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whether there was any concrete expression of employer displeasure over an employee’s
substandard performance, and whether these expressions were themselves realistic given the
actual overall requirements of the job.” (Ramirez, supra, 20 Cal.4th at pp. 801—802. original

italics.)

Secondary Sources
3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment, § 361

Chin et al., California Practice Guide: Employment Litigation, Ch. 11-B, Coverage And Exemptions—In
General, q 11:345 et seq. (The Rutter Group)

1 Wilcox, California Employment Law, Ch. 2, Minimum Wages, § 2.04 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 250, Employment Law: Wage and Hour Disputes, §
250.71 (Matthew Bender)

Simmons, Wage and Hour Manual for California Employers, Ch. 2, Coverage of Wage and Hour Laws
(Castle Publications Limited)

Simmons, Wage and Hour Manual for California Employers, Ch. 10, Exemptions (Castle Publications
Limited)
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2730. Whistleblower Protection—Essential Factual Elements (Lab. Code, § 1102.5)

Revoked June 2014 (See Stats. 2013, ch. 781 (SB 496).)
This instruction may be revised and restored in the next release cycle.
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3041. Violation of Prisoner’s Federal Civil Rights—Eighth Amendment—Medical Care (42 U.S.C.
§ 1983)

[Name of plaintiff] claims that [name of defendant] provided [him/her] with inadequate medical care
in violation of [his/her] constitutional rights. To establish this claim, [name of plaintiff] must prove
all of the following:

1. That [name of defendantplaintiff] hadacted-with-deliberate-indifferenceto a serious
medical need-efframe-of plaintiff];

2. That [name of defendant] acted with deliberate indifference to this need;

23.  That [name of defendant] was acting or purporting to act in the performance of
[his/her] official duties;

34.  That [name of plaintiff] was harmed; and

45, That [name of defendant]’s deliberate indifference was a substantial factor in causing
[name of plaintiff]’s harm.

A serious medical need exists if the failure to treat a prisoner’s condition could result in further
significant injury or the unnecessary and pointless infliction of pain.

To establish “deliberate indifference,” [name of plaintiff] must prove (1) that [name of defendant]
knew [name of plaintiff] faced a substantial risk of serious harm and (2) that [he/she] disregarded
that risk by failing to take reasonable measures to correct it. Negligence is not enough to establish
deliberate indifference.

New September 2003; Revised December 2010; Renumbered from CACI No. 3012 December 2012;
Revised June 2014

Directions for Use
The “official duties” referred to in element 2-3 must be duties created pursuant to any state, county, or
municipal law, ordinance, or regulation. This aspect of color of law most likely will not be an issue for

the jury, so it has been omitted to shorten the wording of element 23.

Sources and Authority

e Deprivation of Civil Rights: Title 42 United States Code section 1983.-previdesinpart—Every
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“[D]eliberate indifference to serious medical needs of prisoners constitutes the “‘unnecessary and
wanton infliction of pain,” proscribed by the Eighth Amendment. This is true whether the indifference
is manifested by prison doctors in their response to the prisoner’s needs or by prison guards in
intentionally denying or delaying access to medical care or intentionally interfering with the treatment
once prescribed. Regardless of how evidenced, deliberate indifference to a prisoner’s serious illness
or injury states a cause of action under section 1983.” (Estelle v. Gamble (1976) 429 U.S. 97, 104-105
[97 S.Ct. 285, 50 L.Ed.2d 251], internal citation and footnotes omitted.)

| e “Our cases have held that a prison official violates the Eighth Amendment only when two

requirements are met. First, the deprivation alleged must be, objectively, ‘sufficiently serious.” For a
claim ... based on a failure to prevent harm, the inmate must show that he is incarcerated under
conditions posing a substantial risk of serious harm. The second requirement follows from the
principle that ‘only the unnecessary and wanton infliction of pain implicates the Eighth Amendment.’
To violate the Cruel and Unusual Punishments Clause, a prison official must have a ‘sufficiently
culpable state of mind.’ In prison-conditions cases that state of mind is one of ‘deliberate
indifference’ to inmate health or safety ... .” (Farmer v. Brennan (1994) 511 U.S. 825, 834 [114 S.Ct.
1970, 128 L.Ed.2d 811], internal citations omitted.)

“ “To set forth a constitutional claim under the Eighth Amendment predicated upon the failure to
provide medical treatment, first the plaintiff must show a serious medical need by demonstrating that
failure to treat a prisoner’s condition could result in further significant injury or the unnecessary and
wanton infliction of pain. Second, a plaintiff must show the defendant’s response to the need was
deliberately indifferent.” The ‘deliberate indifference’ prong requires ‘(a) a purposeful act or failure to
respond to a prisoner’s pain or possible medical need, and (b) harm caused by the indifference.’
‘Indifference may appear when prison officials deny, delay or intentionally interfere with medical
treatment, or it may be shown in the way in which prison [officials] provide medical care.” ‘[T]he
indifference to [a prisoner’s] medical needs must be substantial. Mere “indifference,” “negligence,”
or “medical malpractice” will not support this [claim].” Even gross negligence is insufficient to
establish deliberate indifference to serious medical needs.” (Lemire v. Cal. Dep't of Corr. & Rehab.
(9th Cir. 2013) 726 F.3d 1062, 1081—-1082. internal citations omitted.)

“We hold ... that a prison official cannot be found liable under the Eighth Amendment for denying an
inmate humane conditions of confinement unless the official knows of and disregards an excessive
risk to inmate health or safety; the official must both be aware of facts from which the inference could
be drawn that a substantial risk of serious harm exists, and he must also draw the inference.” (Farmer,
supra, 511 U.S. at p. 837.)

“The subjective standard of deliberate indifference requires ‘more than ordinary lack of due care for
the prisoner's interests or safety.” The state of mind for deliberate indifference is subjective
recklessness. But the standard is ‘less stringent in cases involving a prisoner's medical needs . . .
because “the State's responsibility to provide inmates with medical care ordinarily does not conflict
with competing administrative concerns.” * ” (Snow v. McDaniel (9th Cir. 2012) 681 F.3d 978, 985,

Copyright Judicial Council of California
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internal citations omitted.)

“[D]eliberate indifference ‘may appear when prison officials deny, delay or intentionally interfere
with medical treatment, or it may be shown by the way in which prison physicians provide medical
care.’. ... ‘[A] prisoner need not show his harm was substantial.” " (Wilhelm v. Rotman (9th Cir.
2012) 680 F.3d 1113, 1122, internal citation omitted.)

“[A]llegations that a prison official has ignored the instructions of a prisoner’s treating physician are
sufficient to state a claim for deliberate indifference.” (Wakefield v. Thompson (9th Cir. 1999) 177
F.3d 1160, 1165.)

“[A] complaint that a physician has been negligent in diagnosing or treating a medical condition does
not state a valid claim of medical mistreatment under the Eighth Amendment. Medical malpractice
does not become a constitutional violation merely because the victim is a prisoner.” (Estelle, supra,
429 U.S. at p. 106.)

“It has been recognized ... that inadequate medical treatment may, in some instances, constitute a
violation of 42 United States Code section 1983. In Sturts v. City of Philadelphia, for example, the
plaintiff alleged that defendants acted ‘carelessly, recklessly and negligently’ when they failed to
remove sutures from his eye, neck and face. The court concluded that although plaintiff was alleging
inadequate medical treatment, he had stated a cause of action under section 1983: ‘... where a prisoner
has received some medical attention and the dispute is over the adequacy of the treatment, federal
courts are generally reluctant to second guess medical judgments. In some cases, however, the
medical attention rendered may be so woefully inadequate as to amount to no treatment at all, thereby
rising to the level of a § 1983 claim. ...””” (Ochoa v. Superior Court (1985) 39 Cal.3d 159, 176-177
[216 Cal.Rptr. 661, 703 P.2d 1], internal citations omitted.)

“Because society does not expect that prisoners will have unqualified access to health care, deliberate
indifference to medical needs amounts to an Eighth Amendment violation only if those needs are
‘serious.’ ” (Hudson v. McMillian (1992) 503 U.S. 1,9 [112 S.Ct. 995, 117 L.Ed.2d 156], internal
citation omitted.)

“[TThere is a two-pronged test for evaluating a claim for deliberate indifference to a serious medical
need: First, the plaintiff must show a serious medical need by demonstrating that failure to treat a
prisoner's condition could result in further significant injury or the unnecessary and wanton infliction
of pain. Second, the plaintiff must show the defendant's response to the need was deliberately
indifferent. This second prong . . . is satisfied by showing (a) a purposeful act or failure to respond to
a prisoner's pain or possible medical need and (b) harm caused by the indifference.” (Akhtar v. Mesa
(9th Cir. 2012) 698 F.3d 1202, 1213.)

“A ‘serious’ medical need exists if the failure to treat a prisoner’s condition could result in further
significant injury or the ‘unnecessary and wanton infliction of pain.” The ‘routine discomfort’ that
results from incarceration and which is ‘part of the penalty that criminal offenders pay for their
offenses against society’ does not constitute a ‘serious’ medical need.” (Doty v. County of Lassen (9th
Cir. 1994) 37 F.3d 540, 546, internal citations and footnote omitted.)
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e “The Supreme Court has interpreted the phrase ‘under “color” of law’ to mean “under “pretense” of
law.” A police officer’s actions are under pretense of law only if they are ‘in some way “related to the
performance of his official duties.” > By contrast, an officer who is “‘pursuing his own goals and is
not in any way subject to control by [his public employer],” * does not act under color of law, unless
he ‘purports or pretends’ to do so. Officers who engage in confrontations for personal reasons
unrelated to law enforcement, and do not “purport[] or pretend[]’ to be officers, do not act under color
of law.” (Huffman v. County of Los Angeles (9th Cir. 1998) 147 F.3d 1054, 1058, internal citations
omitted.)

Secondary Sources

3 Witkin, Cal. Criminal Law (4th ed. 2012) Punishment, § 244

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law § 826

Schwarzer, et al., California Practice Guide: Federal Civil Procedure Before Trial, Ch. 2E-10, Special
Jurisdictional Limitations--Eleventh Amendment As Limitation On Actions Against States, 92:4923 (The

Rutter Group)

3 Civil Rights Actions, Ch. 11, Deprivation of Rights Under Color of State Law-Prisons, 9 11.09
(Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 114, Civil Rights: Prisoners’ Rights, § 114.15
(Matthew Bender)

19A California Points and Authorities, Ch. 196, Public Entities, § 196.183 (Matthew Bender)
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VF-3022. Violation of Prisoner’s Federal Civil Rights—Eighth Amendment—Medical Care (42

U.S.C. § 1983)

We answer the questions submitted to us as follows:

1.

Did [name of defendantplaintiff] act-with-deliberate-indifference-tohave a serious

medical need-of-frame-ef-plaintitt]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this

form.

Did [name of defendant] act with deliberate indifference to that medical need?

Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this

form.

Was [name of defendant] acting or purporting to act in the performance of [his/her]

official duties?
Yes No

If your answer to question 2-3 is yes, then answer question 34. If you answered no,
stop here, answer no further questions, and have the presiding juror sign and date

this form.

Was [name of defendant]’s deliberate indifference a substantial factor in causing harm

to [name of plaintiff]?
Yes No

If your answer to question 3-4 is yes, then answer question 45. If you answered no,
stop here, answer no further questions, and have the presiding juror sign and date

this form.
What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other past economic loss  $ |
Total Past Economic Damages: $ |

Copyright Judicial Council of California
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[b. Future economic loss

[lost earnings $ |
[lost profits $ |
[medical expenses $ |

[other future economic loss $ |
Total Future Economic Damages: $ |

[c. Past noneconomic loss, including [physical
pain/mental suffering:]
$ |
[d. Future noneconomic loss, including [physical
pain/mental suffering:]
$ |
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

New September 2003; Revised April 2007, December 2010; Renumbered from CACI No. VF-3009
December 2012; Revised June 2014

Directions for Use

This verdict form is based on CACI No. 3041, Violation of Prisoner’s Federal Civil Rights—Eighth
Amendment—Medical Care.

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

If specificity is not required, users do not have to itemize all the damages listed in question 4-5 and do not
have to categorize “economic” and “noneconomic” damages, especially if it is not a Proposition 51 case.

The breakdown of damages is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
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different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.
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3100. Financial Abuse—Essential Factual Elements (Welf. & Inst. Code, 8 15610.30)

[Name of plaintiff] claims that [[name of individual defendant]/ [and] [name of employer defendant]]
violated the Elder Abuse and Dependent Adult Civil Protection Act by taking financial advantage
of [him/her/[name of decedent]]. To establish this claim, [name of plaintiff] must prove that all of the
following are more likely to be true than not true:

1.

That [[name of individual defendant]/[name of employer defendant]’s employee] [insert
one of the following:]

[[took/hid/appropriated/obtained/ [or] retained] [name of plaintiff/decedent]’s
property;]

[or]

[[assisted in [taking/hiding/appropriating/obtaining/ [or] retaining] [name of
plaintiff/decedent]’s property;]

That [name of plaintiff/decedent] was [65 years of age or older/a dependent adult] at
the time of the conduct;

That [[name of individual defendant]/[name of employer defendant]’s employee]
[[took/hid/appropriated/obtained/ [or] retained]/assisted in
[taking/hiding/appropriating/obtaining/ [or] retaining]] the property [for a wrongful
use/ [or] with the intent to defraud/ [or] by undue influence];

That [name of plaintiff/decedent] was harmed; and

That [[name of individual defendant]’s/[name of employer defendant]’s employee’ s]
conduct was a substantial factor in causing [name of plaintiff]’s harm.

[One way [name of plaintiff] can prove that [[name of individual defendant]/[name of employer
defendant]’s employee] [took/hid/appropriated/obtained/ [or] retained] the property for a wrongful
use is by proving that [[name of individual defendant]/[name of employer defendant]’s employee] knew
or should have known that [his/her] conduct was likely to be harmful to [name of plaintiff/decedent].

[[[Name of individual defendant]/[Name of employer defendant]’s employee]
[took/hid/appropriated/obtained/ [or] retained] the property if [name of plaintiff/decedent] was
deprived of the property by an agreement, gift, will, [or] trust[, or] [specify other testamentary
instrument] regardless of whether the property was held by [name of plaintiff/decedent] or by
[his/her] representative.]
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New September 2003; Revised June 2005, October 2008, April 2009, June 2010, December 2013, June
2014

Directions for Use

This instruction may be given in cases brought under the Elder Abuse and Dependent Adult Civil
Protection Act by the victim of elder financial abuse, or by the survivors of the victim. If the victim is the
plaintiff and is seeking damages for pain and suffering, see CACI No. 3905A, Physical Pain, Mental
Suffering, and Emotional Distress (Noneconomic Damage) in the Damages series. Plaintiffs who are
suing for their decedent’s pain and suffering should also use CACI No. 3101, Financial Abuse—
Decedent’s Pain and Suffering.

If the individual responsible for the financial abuse is a defendant in the case, use “[name of individual
defendant]” throughout. If only the individual’s employer is a defendant, use “[name of employer
defendant]’s employee” throughout.

To recover compensatory damages, attorney fees, and costs against the employer under a theory of
vicarious liability, see instructions in the Vicarious Responsibility series (CACI No. 3700 et seq.).

If “for a wrongful use” is selected in element 3, give the next-to-last optional paragraph on appropriate
facts. This is not the exclusive manner of proving wrongful conduct under the statute. (See Welf. & Inst.
Code, § 15610.30(b).)

If “by undue influence” is selected in element 3. also give CACI No. 3117, Financial Abuse—"“Undue
Influence” Explained.

Include the last optional paragraph if the elder was deprived of a property right by an agreement, donative
transfer, or testamentary bequest. (See Welf. & Inst. Code, § 15610.30(c).)

The instructions in this series are not intended to cover every circumstance in which a plaintiff may bring
a cause of action under the Elder Abuse and Dependent Adult Civil Protection Act.

Sources and Authority

e Financial Abuse of Elder or Dependent Adult: Welfare and Institutions Code section 15610.07.

provides:

e “Dependent Adult” Defined: Welfare and Institutions Code section 15610.23.-prevides:
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e Financial Abuse of Elder or Dependent Adult: Welfare and Institutions Code section 15610.27.
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e “The purpose of the [Elder Abuse Act] is essentially to protect a particularly vulnerable portion of
the population from gross mistreatment in the form of abuse and custodial neglect.” (Delaney v.
Baker (1999) 20 Cal.4th 23, 33 [82 Cal.Rptr.2d 610, 971 P.2d 986].)

| e “The Act was expressly designed to protect elders and other dependent adults who ‘may be subjected
to abuse, neglect, or abandonment ... .> Within the Act, two groups of persons who ordinarily assume
responsibility for the ‘care and custody’ of the elderly are identified and defined: health practitioners
and care custodians. A ‘health practitioner’ is defined in section 15610.37 as a ‘physician and
surgeon, psychiatrist, psychologist, dentist, ...” etc., who ‘treats an elder ... for any condition.” ‘Care
custodians,” on the other hand, are administrators and employees of public and private institutions
that provide ‘care or services for elders or dependent adults,” including nursing homes, clinics, home
health agencies, and similar facilities which house the elderly. The Legislature thus recognized that
both classes of professionals—health practitioners as well as care custodians—should be charged
with responsibility for the health, safety and welfare of elderly and dependent adults.” (Mack v. Soung
(2000) 80 Cal.App.4th 966, 974 [95 Cal.Rptr.2d 830], original italics, internal citations omitted.)

e “The probate court cited Welfare and Institutions Code section 15610.30 to impose financial elder
abuse liability as to plaintiffs' first cause of action for fiduciary abuse of an elder. This liability is
supported by the court's findings that ‘[decedent] did not know the extent of [defendant's] spending,’
and that ‘[w]hile it is not uncommon for a spouse to spend money or purchase items of which the
other is unaware, and the line between such conduct and financial abuse is not always clear, what
[defendant] did in this case went well beyond the line of reasonable conduct and constituted financial
abuse,’ and the court's further conclusion that much of defendant's credit card spending and writing
herself checks from decedent's bank account during the marriage amounted to financial abuse.” (Lintz
v. Lintz (2014) 222 Cal.App.4th 1346, 1356 [167 Cal.Rptr.3d 50].)

Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1686—1688

Balisok, Elder Abuse Litigation, §§ 5:1 et seq., 22:9—22:12 (The Rutter Group)

California Elder Law Litigation (Cont.Ed.Bar 2003) §§ 6.23, 6.30-6.34

1 California Forms of Pleading and Practice, Ch. 5, Abuse of Minors and Elders, § 5.33[4] (Matthew
Bender)

Copyright Judicial Council of California
126



127
Draft—Not Approved by Judicial Council

3117. Financial Abuse—“Undue Influence” Explained

“Undue influence” means excessive persuasion that overcomes another person’s free will and
causes the person to do something or to not do something that causes an unfair result. In
determining whether [name of defendant] exerted undue influence on [name of plaintiff], you must
consider all of the following:

a. [Name of plaintiff]’s vulnerability. Factors to consider may include, but are not limited to,
[incapacity/illness/disability/injury/age/education/impaired mental abilities/emotional
distress/isolation/ [or] dependency], and whether [name of defendant] knew or should have
known of [name of plaintiff]’s vulnerability.

b. [Name of defendant]’s apparent authority. Factors to consider may include, but are not
limited to, [name of defendant]’s position as a [fiduciary/family member/care provider/health
care professional/legal professional/spiritual adviser/expert/ [or] [specify other position]].

c. The actions or tactics that [name of defendant] used. Actions or tactics used may include, but
are not limited to, all of the following:

[(1)Controlling [name of plaintiff]’s necessaries of life, medications, interactions with
others, access to information, or sleep;]

[(2)Using affection, intimidation, or coercion;].

[(3)Initiating changes in personal or property rights, using haste or secrecy in making
those changes, making changes at inappropriate times and places, and claiming expertise
in making changes.]

d. The unfairness of the result. Factors to consider may include, but are not limited to, [the
economic consequences to [name of plaintiff]/any change from [name of plaintiff]’s prior
intent or course of conduct or dealing/the relationship between any value that [name of
plaintiff] gave up to the value of any services or other consideration that [name of plaintiff]
received/ [or] the appropriateness of the change in light of the length and nature of the
relationship between [name of plaintiff] and [name of defendant]].

Evidence of an unfair result, without more, is not enough to prove undue influence.

New June 2014
Directions for Use
Give this instruction with CACI No. 3100, Financial Abuse—Essential Factual Elements, if undue

influence is alleged in element 3 of No. 3100. The instruction assumes that the person alleged to be
exerting undue influence is a named defendant. Insert that person’s name for “[name of defendant]”
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throughout even if the person is not a named defendant. Select relevant evidence in each of the factors.
Sources and Authority

e Undue Influence for Elder or Dependent Adult Abuse: Welfare and Institutions Code section
15610.70.

e “During the pendency of this appeal, the Legislature amended Welfare and Institutions Code
section 15610.30, subdivision (a)(3) replacing ‘by undue influence, as defined in Section 1575 of
the Civil Code’ with ‘by undue influence, as defined in Section 15610.70.” The Legislature added
a new section 15610.70 to the Welfare and Institutions Code, defining undue influence as
‘excessive persuasion that causes another person to act or refrain from acting by overcoming that
person's free will and results in inequity,” and listing factors to be considered in making an undue
influence determination under section 15610.30. ... Although the new reference to ‘excessive
persuasion’ may not be entirely clear, perhaps calling to mind Aristophanes's Lysistrata, the
Legislature declared that the newly applied definition is not intended to supersede or interfere
with the common law meaning of undue influence.” (Lintz v. Lintz (2014) 222 Cal.App.4th 1346,
1356 fn.3 [167 Cal.Rptr.3d 50], internal citations omitted.)

Secondary Sources
5 Witkin, Summary of California Law (10th ed. 2005), Torts § 147
Balisok, Elder Abuse Litigation, §§ 5:1 et seq., 22:9—22:12 (The Rutter Group)

30 California Forms of Pleading and Practice, Ch. 5, Abuse of Minors and Elderly, § 5.49 (Matthew
Bender)
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3723. Substantial Deviation

If [an employee/a representative] combines his or her personal business with the employer’s
business, then the employee’s conduct is within the scope of [employment/authorization] unless the
[employee/representative] substantially deviates from the employer’s business.

Deviations that do not amount to abandoning the employer’s business, such as incidental personal
acts, minor delays, or deviations from the most direct route, are reasonably expected and within
the scope of employment.

[Acts that are necessary for [an employee/a representative]’s comfort, health, and convenience
while at work are within the scope of employment.]

New September 2003; Revised June 2006, April 2008, June 2014

Directions for Use

This instruction is-eloselyrelatedtomay be given with CACI No. 3720, Scope of Employment-- if the
facts indicate that the employee has combined business and personal activities. In such a situation, the
employee’s personal activities must constitute a “substantial deviation” from or “abandonment” of the
employer’s business in order to be outside of the scope of employment. (See Farmers Ins. Group v.
County of Santa Clara (1995) 11 Cal.4th 992, 1004 [47 Cal.Rptr.2d 478. 906 P.2d 440].) The words
“reasonably expected” express foreseeability.

Ifoeuses-on-whenan-aectisnot-withinthe seope-ofemployanent—This instruction may be given with
CACI No. 3725, Going-and-Coming Rule—Vehicle Use Exception, but not with CACI No. 3724, Going-

and-Coming Rule —Business-Errand Exception. (See Moradi v. Marsh USA, Inc. (2013) 219 Cal.App.4th
886. 907-908 [162 Cal.Rptr.3d 2801].)

Give the optional third paragraph if the employee was at the work site when the act giving rise to liability
occurred, but was not directly involved in performing job duties at the time (for example, at lunch or on
| break). (See Vogt v. Herron Construction, Inc. (2011) 200 Cal.App.4th 643, 651 [132 Cal.Rptr.3d 683].)

Sources and Authority

| e “[C]ases that have considered recovery against an employer for injuries occurring within the scope
and during the period of employment have established a general rule of liability ‘with a few
exceptions’ in instances where the employee has ‘substantially deviated from his duties for personal
purposes.” ” (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 218 [285 Cal.Rptr. 99, 814 P.2d
1341], internal citation omitted.)

e  “An exception [to employer liability] is made when the employee has substantially deviated from his
duties for personal purposes at the time of the tortious act. While a minor deviation is foreseeable and
will not excuse the employer from liability, a deviation from the employee’s duties that is ‘ “‘so
material or substantial as to amount to an entire departure” ’ from those duties will take the
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emplovee’s conduct out of the scope of employment.” (Halliburton Energy Services, Inc. v.
Department of Transportation (2013) 220 Cal.App.4th 87, 95 [162 Cal.Rptr.3d 7521, internal
citations omitted.)

“While the question of whether an employee has departed from his special errand is normally one of
fact for the jury, where the evidence clearly shows a complete abandonment, the court may make the
determination that the employee is outside the scope of his employment as a matter of law.” (Moradi,
supra, 219 Cal.App.4th at p. 907.)

“In some cases, the relationship between an employee’s work and wrongful conduct is so attenuated
that a jury could not reasonably conclude that the act was within the scope of employment.” (Mary
M., supra, 54 Cal.3d at p. 213, internal citations omitted.)

“The fact that an employee is not engaged in the ultimate object of his employment at the time of his
wrongful act does not preclude attribution of liability to an employer.” (Alma W. v. Oakland Unified
School Dist. (1981) 123 Cal.App.3d 133, 139 [176 Cal.Rptr. 287], internal citation omitted.)

“One traditional means of defining this foreseeability is seen in the distinction between minor
‘deviations’ and substantial ‘departures’ from the employer’s business. The former are deemed

foreseeable and remain within the scope of employment; the latter are unforeseeable and take the

€C ¢ ¢c

[W]here the employee is combining his own business with that of his employer, or attending to
both at substantially the same time, no nice inquiry will be made as to which business he was actually
engaged in at the time of injury, unless it clearly appears that neither directly nor indirectly could he

have been serving his employer.” * ” (Farmers Ins. Group, supra,-v—Ceunty-efSanta-Clara(1995) 11
Cal.4th at p.992; 1004-[47-CalRptr2d-478,-906- P 2d-4401.)

“Generally, ‘[i]f the main purpose of [the employee’s] activity is still the employer’s business, it does
not cease to be within the scope of the employment by reason of incidental personal acts, slight
delays, or deflections from the most direct route.”” (Halliburton Energy Services, Inc., supra, 220
Cal.App.4th at p. 98.)

“Important factors in determining whether there has been a complete departure or merely a deviation
are those of time and place. Thus, the fact that the employee is on the same route of return which he
would use for both his employer's mission and his own is a factor tending to show a combination of
missions. The amount of time consumed in the personal activity is likewise to be weighed. The nature
of the digression is also to be considered. If the digression was in itself an inducement for [employee]
to undertake the special errand or was connected with the performance of the errand, for example, as
a reward, the jury would be entitled to weigh these facts in deciding whether there had been the
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complete departure from duty which is requisite to terminate course of employment.” (Trejo v. Maciel
(1966) 239 Cal.App.2d 487, 496-497 [48 Cal.Rptr. 765].)

| o “[Al]cts necessary to the comfort, convenience, health, and welfare of the employee while at work,
though strictly personal and not acts of service, do not take the employee outside the scope of

employment.” (Vogt, supra,-+Herren-Construction+ae—~2611H 200 Cal. App.4th at p.643; 651132
CalRptr3d-6831.)

e “Here, the required vehicle exception to the going and coming rule, not the special errand exception,
governs our analysis. Accordingly, we have not applied the six factors used in special errand cases to
determine whether [employee] was acting within the scope of her employment at the time of the
accident. [q] Rather, we have applied the relevant principles under the required vehicle exception.
Those principles differ from the six factors used to determine whether the special errand exception
applies. In the present case, [employer] required [employee] to use her personal vehicle to travel to
and from the office and other destinations. She also had to use her personal vehicle before, during,
and after regular work hours to develop new business. We have properly examined whether
[employee]’s use of her personal vehicle conferred an incidental benefit on [employer]—it did;
whether her planned stops at the frozen yogurt shop and the yoga studio were an unforeseeable,
substantial departure from her commute—they were not; whether they were a foreseeable, minor
deviation from her regular commute—they were; whether they were not so unusual or startling that it
would be unfair to include the resulting loss among the other costs of the employer’s business—they
were not; and whether they were necessary for [employee]’s comfort, convenience, health, and
welfare—they were.” (Moradi, supra, 219 Cal.App.4th at pp. 907-908.)

e “We envision the link between respondeat superior and most work-related cell phone calls while
driving as falling along a continuum. Sometimes the link between the job and the accident will be
clear, as when an employee is on the phone for work at the moment of the accident. Oftentimes, the
link will fall into a gray zone, as when an employee devotes some portion of his time and attention to
work calls during the car trip so that the journey cannot be fairly called entirely personal. But
sometimes, as here, the link is de minimis—one call of less than one minute eight or nine minutes
before an accident while traveling on a personal errand of several miles' duration heading neither to
nor from a worksite. When that happens, we find no respondeat superior as a matter of law.” (Miller
v. American Greetings Corp. (2008) 161 Cal.App.4th 1055, 1063 [74 Cal.Rptr.3d 776].)

3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment, §§ 176-194

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1686
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Haning, et al., California Practice Guide: Personal Injury, Ch. 2(I1)-A, Vicarious Liability, 12:716, 2:735
(The Rutter Group)

1 Levy et al., California Torts, Ch. 8, Vicarious Liability, § 8.03[3] (Matthew Bender)

2 California Employment Law, Ch. 30, Employers’ Tort Liability to Third Parties for Conduct of
Employees, § 30.05 (Matthew Bender)

21 California Forms of Pleading and Practice, Ch. 248, Employer’s Liability for Employee’s Torts, §
248.16 (Matthew Bender)

10 California Points and Authorities, Ch. 100A, Employer and Employee: Respondeat Superior, §§
100A.28, 100A.35 (Matthew Bender)

| 1 California Civil Practice: Torts § 3:8 (Thomson Reuters-West)
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3724. Going-and-Coming Rule—=Business-Errand Exception

In general, an employee is not acting within the scope of employment while traveling to and from
the workplace. But if the employee, while commuting, is on an errand for the employer, then the
employee’s conduct is within the scope of his or her employment from the time the employee starts
on the errand until he or she returns from the errand or until he or she completely abandons the
errand for personal reasons.

In determining whether an employee has completely abandoned a business errand for personal
reasons, you may consider the following:

a. The intent of the employee:

b. The nature, time, and place of the employee’s conduct;

c. The work the employee was hired to do;

d. The incidental acts the employer should reasonably have expected the employee to do;

e. The amount of freedom allowed the employee in performing [his/her] duties; and

f. The amount of time consumed in the personal activity;

g. [specify other factors, if any].

New September 2003; Revised June 2014

Directions for Use

This instruction sets forth the business or special-errand exception to the going-and-coming rule. It may
be given with CACI No. 3720, Scope of Employment.

Under the going-and-coming rule, commute time is not within the scope of employment. However, if the
employee is engaged in a “special errand” or a “special mission” for the employer while commuting, it
will negate the going-and-coming rule and put the employee within the scope of employment. (Jeewarat
v. Warner Brothers Entertainment, Inc. (2009) 177 Cal.App.4th 427, 435—436 [98 Cal.Rptr.3d 837].)

Scope of employment ends once the employee abandons or substantially deviates from the special errand.

The second paragraph sets forth factors that the jury may consider in determining whether there has been
abandonment of a business errand. (See Moradi v. Marsh USA, Inc. (2013) 219 Cal.App.4th 886, 907
[162 Cal.Rptr.3d 280] [opinion may be read to suggest that for the business-errand exception, CACI No.
3723, Substantial Deviation, should not be given].)

Sources and Authority
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e “‘An offshoot of the doctrine of respondeat superior is the so-called “going and coming rule.” Under
this rule, an employee is not regarded as acting within the scope of employment while going to or
coming from the workplace. ... This is based on the concept that the employment relationship is
suspended from the time the employee leaves work until he or she returns, since the employee is not
ordinarily rendering services to the employer while traveling. ...” ” (Jeewarat, supra, -v—Warner
Brothers-Entertainment+re—2609)-177 Cal.App.4th 427 at p.; 435%9&@&\4—1%19!&%&837—})

e “ ‘The special-errand exception to the going-and-coming rule is stated as follows: “If the employee is
not simply on his way from his home to his normal place of work or returning from said place to his
home for his own purpose, but is coming from his home or returning to it on a special errand either as
part of his regular duties or at a specific order or request of his employer, the employee is considered
to be in the scope of his employment from the time that he starts on the errand until he has returned or
until he deviates therefrom for personal reasons.” ’ ” (Moradi, supra, 219 Cal.App.4th at p. 906,
original italics.)

e “When an employee is engaged in a spe01a1 errand’ or a spec1al mlssmn for the employer it w1ll
negate the * gomg and coming rule s ek e A

fetumed—er—uﬁtﬂ—hedevmtes—ﬂ&erefrem—fer—peeseﬂ&l—re&seﬂsl’ The ernployer is ‘hable for torts
committed by its employee while traveling to accomplish a special errand because the errand benefits
the employer. ... * 7 (Jeewarat, supra, 177 Cal.App.4th at p. 436, internal citations omitted.)

e  “[IIn determining whether an employee has completely abandoned pursuit of a business errand
for pursuit of a personal objective, a variety of relevant circumstances should be considered and
weighed. Such factors may include [(1)] the intent of the employee, [(2)] the nature, time and place of
the employee's conduct, [(3)] the work the employee was hired to do, [(4)] the incidental acts the
employer should reasonably have expected the employee to do. [(5)] the amount of freedom allowed
the employee in performing his duties, and [(6)] the amount of time consumed in the personal
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activity. ... While the question of whether an employee has departed from his special errand is
normally one of fact for the jury, where the evidence clearly shows a complete abandonment, the
court may make the determination that the employee is outside the scope of his employment as a
matter of law.” (Moradi, supra, 219 Cal.App.4th at p. 907.)

e ‘“Several general examples of the special-errand exception appear in the cases. One would be where

an employee goes on a business errand for his employer leaving from his workplace and returning to
his workplace. Generally, the employee is acting within the scope of his employment while traveling
to the location of the errand and returning to his place of work. The exception also may be applicable
to the employee who is called to work to perform a special task for the employer at an irregular time.
The employee is within the scope of his employment during the entire trip from his home to work and
back to his home. The exception is further applicable where the employer asks an employee to
perform a special errand after the employee leaves work but before going home. In this case, as in the
other examples, the employee is normally within the scope of his employment while traveling to the

specral errand and Whrle travehng home frorn the specral errand ” Sem%@e&mple&ef—th%speer&l-

Asai (1987) 192 Cal. App 3d 926, 931-932 [237 Cal. Rptr 718] internal citations omitted.)

e “Plaintiffs contend an employee's attendance at an out-of-town business conference authorized and
paid for by the employer may be a special errand for the benefit of the employer under the special
errand doctrine. [Defendant] asserts that the special errand doctrine does not apply to commercial
travel. We conclude that a special errand may include commercial travel such as the business trip in
this case.” (Jeewarat, supra, 177 Cal.App.4th at p. 436.)

e “An employee who has gone upon a special errand does not cease to be acting in the course of his
employment upon his accomplishment of the task for which he was sent. He is in the course of his

employment during the entire trip.”Fhe-employee-isstilwithin-the secope-of employment-afterthe
errand-is-completed: (Trejo v. Maciel (1966) 239 Cal.App.2d 487, 495 [48 Cal.Rptr. 765].)

Secondary Sources

3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment, §§
181-184

Finley, California Summary Judgment and Related Termination Motions §8§ 1:1 et seq. (The Rutter

Group)

2 Levy et al., California Torts, Ch. 20, Motor Vehicles, § 20.42[3] (Matthew Bender)

Copyright Judicial Council of California
135



136
Draft—Not Approved by Judicial Council

2 California Employment Law, Ch. 30, Employers’ Tort Liability to Third Parties for Conduct of
Employees, § 30.05 (Matthew Bender)

21 California Forms of Pleading and Practice, Ch. 248, Employer’s Liability for Employee’s Torts, §§
248.11, 248.16 (Matthew Bender)

37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent, § 427.22 (Matthew Bender)

10 California Points and Authorities, Ch. 100A, Employer and Employee: Respondeat Superior, §
100A.28 et seq. (Matthew Bender)

| 1 California Civil Practice: Torts{FhemsenReutersWest) § 3:10 (Thomson Reuters)
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3725. Going-and-Coming Rule—Vehicle-Use Exception

In general, an employee is not acting within the scope of employment while traveling to and from

the workplace. But H-if an employer requires an employee to drive to and from the workplace so

that the vehicle is available for the employer’s business, then the drive to and from work is within
the scope of employment._The employer’s requirement may be either express or implied.

The drive to and from work may also be within the scope of employment if the use of the
employee’s vehicle provides some direct or incidental benefit to the employer. There may be a
benefit to the employer if (1) the employee has agreed to make the vehicle available as an
accommodation to the employer, and (2) the employer has reasonably come to rely on the vehicle’s
use and expects the employee to make it available reqularly. The employee’s agreement may be
either express or implied.

New September 2003; Revised June 2014

Directions for Use

This instruction sets forth the required-vehicle exception to the going-and-coming rule. It may be given
with CACI No. 3720, Scope of Employment.

Under the going-and-coming rule, commute time is not within the scope of employment. However,
commute time is within the scope of employment if the use of a personally owned vehicle is either an
express or implied condition of employment, or if the employee has agreed, expressly or implicitly, to
make the vehicle available as an accommodation to the employer and the employer has reasonably come
to rely on its use and to expect the employee to make the vehicle available on a regular basis while still
not requiring it as a condition of employment. (See Lobo v. Tamco (2010) 182 Cal.App.4th 297, 301 [105
Cal.Rptr.3d 718].) Whether there is such a requirement or agreement can be a question of fact for the
jury. (See Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707, 723 [159 Cal. Rptr. 835, 602 P.2d 755].)

Under this exception, the commute itself is considered the employer’s business. However, scope of
employment may end if the employee substantially deviates from the commute route for personal
reasons. (See Moradi v. Marsh USA, Inc. (2013) 219 Cal.App.4th 886, 899. 907-908 [162 Cal.Rptr.3d
280].) If substantial deviation is alleged, give CACI No. 3723, Substantial Deviation.

Sources and Authority

e “ ‘An offshoot of the doctrine of respondeat superior is the so-called “going and coming rule.” Under
this rule, an employee is not regarded as acting within the scope of employment while going to or
coming from the workplace. ... This is based on the concept that the employment relationship is
suspended from the time the employee leaves work until he or she returns, since the employee is not
ordinarily rendering services to the employer while traveling. ...” ” (Jeewarat v. Warner Brothers
Entertainment, Inc. (2009) 177 Cal.App.4th 427, 435 [98 Cal.Rptr.3d 837].)
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o “‘A well-known exception to the going-and-coming rule arises where the use of the car gives some
incidental benefit to the employer. Thus, the key inquiry is whether there is an incidental benefit
derived by the employer. [Citation.]” This exception to the going and coming rule ... has been
referred to as the ‘required-vehicle’ exception. The exception can apply if the use of a personally
owned vehicle is either an express or implied condition of employment, or if the employee has
agreed, expressly or implicitly, to make the vehicle available as an accommodation to the employer
and the employer has ‘reasonably come to rely upon its use and [to] expect the employee to make the
vehicle available on a regular basis while still not requiring it as a condition of employment.” ” (Lobo,
supra, 182 Cal.App.4th at p. 297, original italics, internal citations omitted.)

e “If an employer requires an employee to furnish a vehicle as an express or implied condition of
employment, the employee will be in the scope of his employment while commuting to and from the
place of his employment.” (Felix v. Asai (1987) 192 Cal.App.3d 926, 932 [237 Cal.Rptr. 718],

internal citations omitted.)

e “ ‘To be sure, ordinary commuting is beyond the scope of employment ... . Driving a required
vehicle, however, is a horse of another color because it satisfies the control and benefit elements of
respondeat superior. An employee who is required to use his or her own vehicle provides an
“essential instrumentality” for the performance of the employer’s work. ... When a vehicle must be
provided by an employee, the employer benefits by not having to have available an office car and yet
possessing a means by which off-site visits can be performed by its employees.” ”” (Moradi, supra,
219 Cal.App.4th at p. 899.)

e “When an employer requires an employee to use a personal vehicle, it exercises meaningful control
over the method of the commute by compelling the employee to foreswear the use of carpooling,
walking. public transportation, or just being dropped off at work.” (Moradi, supra, 219 Cal.App.4th at

p. 899.)

| e “The cases invoking the required-vehicle exception all involve employees whose jobs entail the
regular use of a vehicle to accomplish the job in contrast to employees who use a vehicle to commute
to a definite place of business.” (Tryer v. Ojai Valley School Dist. (1992) 9 Cal.App.4th 1476, 1481
[12 Cal.Rptr.2d 114].)

e “Where the incidental benefit exception applies, the employee’s commute directly between work and
home is considered to be within the scope of employment for respondeat superior purposes. Minor
deviations from a direct commute are also included, but there is no respondeat superior liability if the
employee substantially departs from the employer’s business or is engaged in a purely personal
activity at the time of the tortious injury.” (Halliburton Energy Services, Inc. v. Department of
Transportation (2013) 220 Cal.App.4th 87, 97 [162 Cal.Rptr.3d 752].)

e “Here, the required vehicle exception to the going and coming rule, not the special errand exception,
governs our analysis. Accordingly, we have not applied the six factors used in special errand cases to
determine whether [employee] was acting within the scope of her employment at the time of the
accident. [q] Rather, we have applied the relevant principles under the required vehicle exception.
Those principles differ from the six factors used to determine whether the special errand exception
applies. In the present case, [employer] required [employee] to use her personal vehicle to travel to
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and from the office and other destinations. She also had to use her personal vehicle before, during,
and after regular work hours to develop new business. We have properly examined whether
[employee]’s use of her personal vehicle conferred an incidental benefit on [employer]—it did;
whether her planned stops at the frozen yogurt shop and the yoga studio were an unforeseeable,
substantial departure from her commute—they were not; whether they were a foreseeable, minor
deviation from her regular commute—they were; whether they were not so unusual or startling that it
would be unfair to include the resulting loss among the other costs of the employer’s business—they
were not; and whether they were necessary for [employee]’ s comfort, convenience, health, and

welfare—they were.” (Moradi, supra, 219 Cal.App.4th at pp. 907—908.)

employer: “[T]he employee's trip was outside the scope of his employment despite the payment of the
travel allowance.” (Caldwell v. A.R.B., Inc. (1986) 176 Cal.App.3d 1028, 1041 [222 Cal.Rptr. 494].)

at-sy 5plyw e PaAYS-Was ne—"[ A]lthough the
employment relationship is ordinarily suspended when the employee is going or coming, ‘the
employer may agree, either expressly or impliedly, that the relationship shall continue during the
period of “going and coming,” ... . Such an agreement may be inferred from the fact that the
employer furnishes transportation to and from work as an incident to the employment. [Citations.] It
seems equally clear that such an agreement may also be inferred from the fact that the employer

compensates the employee for the time consumed in traveling to and from work.” ” (Hinman v.
Westinghouse Electric Co. (1970) 2 Cal.3d 956, 962 [88 Cal.Rptr. 188, 471 P.2d 988].)

e  “One exception to the going and coming rule has been recognized when the commute involves ‘ “an
incidental benefit to the employer, not common to commute trips by ordinary members of the work
force.” [Citation.]” When the employer incidentally benefits from the employee’s commute, that
commute may become part of the employee’s workday for the purposes of respondeat superior
liability. [4] The incidental benefit exception has been applied when the employer furnishes, or
requires the employee to furnish, a vehicle for transportation on the job, and the negligence occurs
while the employee is traveling to or from work in that vehicle.” (Halliburton Energy Services, Inc.,
supra, 220 Cal.App.4th at p. 96, internal citation omitted.)

empleyment— “Public policy would be ill-served by a rule establishing 24-hour employer liability for
on-call employees, regardless of the nature of the employee’s activities at the time of an accident.”
(Le Elder v. Rice (1994) 21 Cal.App.4th 1604, 1610 [26 Cal.Rptr.2d 749]).

Secondary Sources
3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment, § 184

Haning, et al., California Practice Guide: Personal Injury, Ch. 2(1I1)-A, Part II Theories Of Recovery--
Vicarious Liability, 92:803 (The Rutter Group)
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2 Levy et al., California Torts, Ch. 20, Motor Vehicles, § 20.42[3][d] (Matthew Bender)

2 California Employment Law, Ch. 30, Employers’ Tort Liability to Third Parties for Conduct of
Employees, § 30.05 (Matthew Bender)

21 California Forms of Pleading and Practice, Ch. 248, Employer’s Liability for Employee’s Torts, §
248.16 (Matthew Bender)

37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent (Matthew Bender)

10 California Points and Authorities, Ch. 100A, Employer and Employee: Respondeat Superior (Matthew
Bender)

| 1 California Civil Practice: Torts{Fhemsen-West) § 3:10 (Thomson Reuters)
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4328. Affirmative Defense—Tenant Was Victim of Domestic Violence, Sexual Assault, Stalking, e¥
Elder/Dependent Adult Abuse, or Human Trafficking (Code Civ. Proc., 8 1161.3)

[Name of defendant] claims that [name of plaintiff] is not entitled to evict [him/her] because [name of
plaintiff] filed this lawsuit based on [an] act[s] of [domestic violence/sexual assault/stalking/human
trafficking/ [or] abuse of an elder or dependent adult] against [[name of defendant]/ [or] a member
of [name of defendant]’s household]. To succeed on this defense, [name of defendant] must prove all

of the following:

1. That [[name of defendant]/ [or] a member of [name of defendant]’s household] was a victim of
| [domestic violence/sexual assault/stalking/human trafficking/ [or] abuse of an elder or
dependent adult];

2. That the act[s] of [domestic violence/sexual assault/stalking/human trafficking/ [or] abuse of
an elder or dependent adult] [was/were] documented in a [court order/law enforcement
report];

3. That the person who committed the act[s] of [domestic violence/sexual
| assault/stalking/human trafficking/ [or] abuse of an elder or dependent adult] is not also a
tenant of the same living unit as [name of defendant]; and

4. That [name of plaintiff] filed this lawsuit because of the act[s] of [domestic violence/sexual
| assault/stalking/human trafficking/ [or] abuse of an elder or dependent adult].

Even if [name of defendant] proves all of the above, [name of plaintiff] may still evict [name of
defendant] if [name of plaintiff] proves both of the following:

1. [Either] [Name of defendant] allowed the person who committed the act[s] of [domestic
violence/sexual assault/stalking/human trafficking/ [or] abuse of an elder or dependent
adult] to visit the property after [the taking of a police report/issuance of a court order]
against that person;

[or]

[Name of plaintiff] reasonably believed that the presence of the person who committed the
act[s] of [domestic violence/sexual assault/stalking/human trafficking/ [or] abuse of an elder
or dependent adult] posed a physical threat to [other persons with a right to be on the
property/ [or] another tenant’s right of quiet possession];

and

2. [Name of plaintiff] previously gave at least three days' notice to [name of defendant] to correct
this situation.

| New December 2011; Revised June 2013, June 2014
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Directions for Use

This instruction is a tenant’s affirmative defense alleging that he or she is being evicted because he or she
was the victim of domestic violence, sexual assault, stalking, human trafficking, or elder or dependent
adult abuse. (See Code Civ. Proc., § 1161.3.) If the tenant establishes the elements of the defense, the
landlord may attempt to establish a statutory exception that would allow the eviction. The last part of the
instruction sets forth the exception.

All protected statuses are defined by statute. (See Civ. Code, § 1708.7 [stalking]; Code Civ. Proc., § 1219
[sexual assault]; Fam. Code, § 6211 [domestic violence]; Pen. Code, § 236.1 [human trafficking]; Welf.
& Inst. Code, § 15610.07 [abuse of elder or dependent adult].) Consider an additional instruction defining
the protected status to make the meaning clear to the jury.

Under the exception the tenant may be evicted if the landlord reasonably believes that the presence of the
perpetrator poses a physical threat to other tenants, guests, invitees, or licensees, or to a tenant's right to
quiet possession pursuant to section 1927 of the Civil Code. (Code Civ. Proc., § 1161.3(b)(1)(B).) In the
second option for element 1 of the landlord’s response, this group has been expressed as “other persons
with a right to be on the property.” If more specificity is required, use the appropriate words from the
statute.

The tenant must prove that the perpetrator is not a tenant of the same “dwelling unit” (see Code Civ.
Proc., § 1161.3(a)(2)), which is expressed in element 3 as “living unit.” Presumably, the legislative intent
is to permit the perpetrator to be evicted notwithstanding that the victim will be evicted also. The term
“dwelling unit” is not defined. In a multi-unit building, the policies underlying the statute would support
defining “dwelling unit” to include a single unit or apartment, but not the entire building. Otherwise, the
victim could be evicted if the perpetrator lives in the same building but not the same apartment.

Sources and Authority

e Defense to Termination of Tenancy: Tenant Was Victim of Domestic Violence, Sexual Assault,
Stalking, Elder/Dependent Adult Abuse, or Human Trafficking. Code of Civil Procedure section

1161.3.-provides:
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. e e def bl deta; o
Secondary Sources
12 Witkin, Summary of California Law (10th ed. 2005) Real Property, § 683A

Friedman et al., California Practice Guide: Landlord-Tenant, Ch. 4-D, Rights And Obligations During
The Tenancy—Other Issues, q 4:240 et seq. (The Rutter Group)

Friedman et al., California Practice Guide: Landlord-Tenant, Ch. 5-G, Eviction Controls, § 5:288 et seq.
(The Rutter Group)

Friedman et al., California Practice Guide: Landlord-Tenant, Ch. 8-D, Answer To Unlawful Detainer
Complaint, 9 8:297 et seq., 8:381.10 (The Rutter Group)

7 California Real Estate Law and Practice, Ch. 200, Termination: Causes and Procedures, § 200.41
(Matthew Bender)

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, § 210.64 (Matthew Bender)

29 California Forms of Pleading and Practice, Ch. 330, Landlord and Tenant: Eviction Actions, § 330.28
(Matthew Bender)

23 California Points and Authorities, Ch. 236, Unlawful Detainer, § 236.76 (Matthew Bender)

1 Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 4, Termination of
Tenancy, 4.20B

1 Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 5, Unlawful Detainer, 5.21
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5002. Evidence

You must decide what the facts are in this case only from the evidence you have seen or
heard during the trial, including any exhibits that I admit into evidence. Sworn testimony,
documents, or anything else may be admitted into evidence. You may not consider as
evidence anything that you saw or heard when court was not in session, even something
done or said by one of the parties, attorneys, or witnesses.

What the attorneys say during the trial is not evidence. In their opening statements and
closing arguments, the attorneys talk to you about the law and the evidence. What the
lawyers say may help you understand the law and the evidence, but their statements and
arguments are not evidence.

The attorneys’ questions are not evidence. Only the witnesses” answers are evidence. You
should not think that something is true just because an attorney’s question suggested that it
was true. [However, the attorneys for both sides have agreed that certain facts are true.
This agreement is called a stipulation. No other proof is needed and you must accept those
facts as true in this trial.]

Each side had the right to object to evidence offered by the other side. If I sustained an
objection to a question, yeu-mustignore the question_and do not guess as to why | sustained
the objection. If the witness did not answer, you must not guess what he or she might have
said-or-why-t-sustained-the-ebjection. If the witness already answered, you must ignore the

answer.

[During the trial I granted a motion to strike testimony that you heard. You must totally
disregard that testimony. You must treat it as though it did not exist.]

New September 2003; Revised April 2004, February 2007, December 2012, June 2014
Directions for Use

The advisory committee recommends that this instruction be read to the jury before reading

instructions on the substantive law. For a similar instruction to be given before trial, see CACI

No. 106, Evidence.

Include the bracketed language in the third paragraph if the parties have entered into any
stipulations of fact.

Read the last bracketed paragraph if a motion to strike testimony was granted during the trial.

Sources and Authority

e “Evidence” Defined. Evidence Code section 140.-defines—evidence as—testimnonywritngs;

O 5 O O S O O—TtOpPT10o
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e Jury to Decide Questions of Fact. Evidence Code section 312.-prevides:

e Miscarriage of Justice. Evidence Code section 353.-prevides:

e “Unless the trial court, in its discretion, permits a party to withdraw from a stipulation, it is
concluswe upon the partles and the truth of the facts contained therem cannot A—stma—l—aﬁeﬂ

Sti—pa-l-ated—faets—may—net—be contradlcted ” (Palmer V. Clty of Long Beach (1948) 33 Cal 2d
134, 141-142 [199 P.2d 952].)

| o Courts-haveheld-that “[Alattempts to suggest matters of an evidentiary nature to a jury other
than by the legitimate introduction into evidence is misconduct whether by questions on
cross-examination, argument or other means.” (Smith v. Covell (1980) 100 Cal.App.3d 947,
960 [161 Cal.Rptr. 377].)

| o Courts-havestated-that “[t{The right to object on appeal to misconduct or improper argument,
even when prejudicial, is generally waived in the absence of a proper objection and request
the jury be admonished.” (Atkins v. Bisigier (1971) 16 Cal.App.3d 414, 427 [94 Cal.Rptr.
49]; Horn v. Atchison, Topeka & Santa Fe Ry. Co. (1964) 61 Cal.2d 602, 610 [39 Cal.Rptr.
721,394 P.2d 561].)
Secondary Sources
| 3 Witkin, California Evidence (4th-5th ed. 26662012) Presentation at Trial, § 22-34 et seq.
7 Witkin, California Procedure (5th ed. 2008) Trial, § 272

Cotchett, California Courtroom Evidence, § 2.09 (Matthew Bender)

Copyright Judicial Council of California
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48 California Forms of Pleading and Practice, Ch. 551, Trial, § 551.61 (Matthew Bender)
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5021. Electronic Evidence

Some exhibits that have been admitted into evidence will be provided to you electronically. The
equipment necessary to view these exhibits will be available to you in the jury room. Do not use the
equipment for any purpose other than to view the electronic exhibits. Do not use it to access the
Internet or any other source of information. Do not use it for any personal reason whatsoever,
including but not limited to reviewing email, entertainment, or engaging in social media.

If you need technical assistance or additional equipment or supplies, you may make a request by
sending me a note through the [clerk/bailiff/court attendant]. Should it become necessary for a
technician to enter the jury room, stop your deliberations until the technician has left. Do not
discuss with him or her, or with each other, any exhibit or any aspect of the case while the
technician is present. Do not say anything to the technician other than to (1) describe the technical
problem(s) and/or to (2) request instruction on how to operate the equipment.

[You may request a paper copy of an exhibit received in evidence. One will be supplied, if possible.]

New June 2014

Directions for Use
Give this instruction if exhibits have been introduced in electronic format only. Modify or expand the
instruction as necessary to set forth the particular process for the viewing of electronic exhibits in the
particular courtroom. Give the last paragraph if a paper copy will be available.
Secondary Sources

8 Witkin, California Procedure (5th ed. 2008) Trial, § 161

Wegner, et al., California Practice Guide: Civil Trials & Evidence, Ch. 15-C, Matters Allowed In Jury
Room During Deliberations, 9 15:83 et seq. (The Rutter Group)

Cotchett, California Courtroom Evidence, Ch. 27 Demonstrative and Experimental Evidence, § 27.01
(Matthew Bender)

Johnson, California Trial Guide, Unit 65, Presentation of Demonstrative Evidence, § 65.10 (Matthew
Bender)

1 Cathcart et al., Matthew Bender Practice Guide: California Debt Collection and Enforcement of
Judgments, Ch. 11, Questioning Witnesses and Objections, 11.09 et seq.
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