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. INTRODUCTION

California's Three Strikes sentencing law was originally enacted in 1994. The
Legislature’s version of the law was created by amending Penal Code! section 667 to
add subdivisions (b) through (i); the amendment became effective March 7, 1994.
Thereafter, on November 8, 1994, the voters approved Proposition 184, which enacted
a second version of the law by adding section 1170.12. Prior to the enactment of
Proposition 36, the essence of the Three Strikes law was to require a defendant
convicted of any new felony, having suffered one prior conviction of a serious felony as
defined in section 1192.7(c), a violent felony as defined in section 667.5(c), or a qualified
juvenile adjudication or out-of-state conviction (a "strike"), to be sentenced to state
prison for twice the term otherwise provided for the crime. If the defendant was
convicted of any felony with two or more prior strikes, the law mandated a state prison
term of at least 25 years to life.

Although the list of serious and violent crimes was altered from time to time, the Three
Strikes law itself remained unchanged for 18 years. However, on November 6, 2012 the
voters approved Proposition 36 which substantially amended the law. The initiative
contains two primary provisions. The first provision changes the requirements for
sentencing a defendant as a third strike offender to 25 years to life. While the original
version of the law applied to any new felony committed with two or more prior strikes,
the new law requires the new felony to be a serious or violent felony with two or more
prior strikes to qualify for the 25 year-to-life sentence as a third strike offender. The
second major change made by Proposition 36 is the addition of a means by which
designated defendants currently serving a third strike sentence may petition the court
for reduction of their term to a second strike sentence, if they would have been eligible
for second strike sentencing under the new law.

This memorandum will discuss the changes made by Proposition 36. The discussion
generally will make reference only to section 667. Although there are some drafting
differences between sections 667 and 1170.12, the courts have interpreted their
operative provisions in same way. The full text of Proposition 36 is attached as
Appendix A. The initiative makes a number of non-substantive technical changes in the
law; these changes will not be discussed.

1 Unless otherwise indicated, all further statutory references are to the Penal Code.
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AMENDMENT OF PROVISIONS GOVERNING THIRD STRIKE
SENTENCES

Effective Date and Application of the New Sentencing Provisions

1. Effective date, generally

Section 10 of Proposition 36 specifies its provisions become effective on the first
day after enactment by the voters. Accordingly, the initiative became fully
effective on November 7, 2012. Clearly the new law will apply to all crimes
committed on or after that date. The issue is the extent to which it applies to
crimes committed prior to the effective date. Whether Proposition 36 will be
retroactive will depend on the application of the seminal case of In re Estrada
(1965) 63 Cal.2d 740. Several appellate cases addressed this issue, with differing
results. The split of authority was resolved by the Supreme Court in People v.
Conley (2016) 63 Cal.4th 646 (Conley), which concludes there is no retroactive
application of Proposition 36 such that a defendant whose case was not final as
of November 7, 2012, is entitled to automatic resentencing.

Estrada teaches that “[w]hen the Legislature amends a statute so as to lessen
the punishment it has obviously expressly determined that its former penalty
was too severe and that a lighter punishment is proper as punishment for the
commission of the prohibited act. It is an inevitable inference that the
Legislature must have intended that the new statute imposing the new lighter
penalty now deemed to be sufficient should apply to every case to which it
constitutionally could apply. The amendatory act imposing the lighter
punishment can be applied constitutionally to acts committed before its passage
provided the judgment convicting the defendant of the act is not final. This
intent seems obvious, because to hold otherwise would be to conclude that the
Legislature was motivated by a desire for vengeance, a conclusion not permitted
in view of modern theories of penology.” (Estrada, at p. 745.)

Application of Estrada, as explained in Conley, depends of the intent of the
enactors. “In Estrada, we considered the retroactive application of a statutory
amendment that reduced the punishment prescribed for the offense of escape
without force or violence. ‘The problem,” we explained, ‘is one of trying to
ascertain the legislative intent—did the Legislature intend the old or new statute
to apply? Had the Legislature expressly stated which statute should apply, its
determination, either way, would have been legal and constitutional.” (Estrada,
supra, 63 Cal.2d at p. 744, .) But in the absence of any textual indication of the
Legislature's intent, we inferred that the Legislature must have intended for the
new penalties, rather than the old, to apply. (/d. at pp. 744-745.) We reasoned
that when the Legislature determines that a lesser punishment suffices for a
criminal act, there is ordinarily no reason to continue imposing the more severe
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penalty, beyond simply ‘ “satisfy[ing] a desire for vengeance.” ‘ (/d. at p. 745,
qguoting People v. Oliver (1956) 1 N.Y.2d 152, 160, 151 N.Y.S.2d 367, 134 N.E.2d
197.) Thus, we concluded, ‘[i]t is an inevitable inference that the Legislature
must have intended that the new statute imposing the new lighter penalty now
deemed to be sufficient should apply to every case to which it constitutionally
could apply,” including ‘to acts committed before its passage[,] provided the
judgment convicting the defendant of the act is not final.” (Estrada, supra, 63
Cal.2d at p. 745.)” (Conley, 63 Cal.4th at p. 656.)

In determining the voters had no intent to apply the new law retroactively, the
court observed: “Here, a ... set of interpretive considerations persuades us
that the voters who passed the Reform Act did not intend to authorize automatic
resentencing for third strike defendants serving nonfinal sentences imposed
under the former version of the Three Strikes law. First, unlike the statute at
issue in Estrada, supra, 63 Cal.2d 740, the Reform Act is not silent on the
question of retroactivity. Rather, the Act expressly addresses the question in
section 1170.126, the sole purpose of which is to extend the benefits of the Act
retroactively. Section 1170.126 creates a special mechanism that entitles all
persons ‘presently serving’ indeterminate life terms imposed under the prior law
to seek resentencing under the new law. By its terms, the provision draws no
distinction between persons serving final sentences and those serving nonfinal
sentences, entitling both categories of prisoners to petition courts for recall of
sentence under the Act. q The Estrada rule rests on an inference that, in the
absence of contrary indications, a legislative body ordinarily intends for
ameliorative changes to the criminal law to extend as broadly as possible,
distinguishing only as necessary between sentences that are final and sentences
that are not. (See Estrada, supra, 63 Cal.2d at p. 745.) In enacting the recall
provision, the voters adopted a different approach. They took the extraordinary
step of extending the retroactive benefits of the Act beyond the bounds
contemplated by Estrada—including even prisoners serving final sentences
within the Act's ameliorative reach—but subject to a special procedural
mechanism for the recall of sentences already imposed. In prescribing the scope
and manner of the Act's retroactive application, the voters did not distinguish
between final and nonfinal sentences, as Estrada would presume, but instead
drew the relevant line between prisoners ‘presently serving’ indeterminate life
terms—whether final or not—and defendants yet to be sentenced. 9 Second,
the nature of the recall mechanism and the substantive limitations it contains
call into question the central premise underlying the Estrada presumption: that
when an amendment lessens the punishment for a crime, it is reasonable to
infer that the enacting legislative body has categorically determined that
‘imposition of a lesser punishment’ will in all cases ‘sufficiently serve the public
interest.” (Pedro T., supra, 8 Cal.4th at p. 1045.) 91 There can be no doubt that
the Reform Act was motivated in large measure by a determination that
sentences under the prior version of the Three Strikes law were excessive. As the
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ballot materials argued, ‘[p]eople convicted of shoplifting a pair of socks, stealing
bread or baby formula don't deserve life sentences.” (Voter Information Guide,
Gen. Elec. (Nov. 6, 2012), rebuttal to argument against Prop. 36, p. 53.) But
voters were motivated by other purposes as well, including the protection of
public safety. The ballot materials explained that ‘dangerous criminals are being
released early from prison because jails are overcrowded with nonviolent
offenders who pose no risk to the public.” (/bid.) Voters were told that the
Reform Act would protect public safety by ‘prevent[ing] dangerous criminals
from being released early’ (ibid.) and would have no effect on ‘truly dangerous
criminals’ (id., argument in favor of Prop. 36, p. 52). 9 The recall procedures in
Penal Code section 1170.126 were designed to strike a balance between these
objectives of mitigating punishment and protecting public safety by creating a
resentencing mechanism for persons serving indeterminate life terms under the
former Three Strikes law, but making resentencing subject to the trial court's
evaluation of whether, based on their criminal history, their record of
incarceration, and other relevant considerations, their early release would pose
an ‘unreasonable risk of danger to public safety.” (/d., subd. (f).) 9 Where, as
here, the enacting body creates a special mechanism for application of the new
lesser punishment to persons who have previously been sentenced, and where
the body expressly makes retroactive application of the lesser punishment
contingent on a court's evaluation of the defendant's dangerousness, we can no
longer say with confidence, as we did in Estrada, that the enacting body lacked
any discernible reason to limit application of the law with respect to cases
pending on direct review. On the contrary, to confer an automatic entitlement to
resentencing under these circumstances would undermine the apparent intent
of the electorate that approved section 1170.126: to create broad access to
resentencing for prisoners previously sentenced to indeterminate life terms, but
subject to judicial evaluation of the impact of resentencing on public safety,
based on the prisoner's criminal history, record of incarceration, and other
factors. This public safety requirement must be applied realistically, with careful
consideration of the Reform Act's purposes of mitigating excessive punishment
and reducing prison overcrowding. But given that section 1170.126, by its terms,
applies to all prisoners ‘presently serving’ indeterminate life terms, we can
discern no basis to conclude that the electorate would have intended for courts
to bypass the public safety inquiry altogether in the case of defendants serving
sentences that are not yet final. 9  Finally, unlike in Estrada, the revised
sentencing provisions at issue in this case do more than merely reduce
previously prescribed criminal penalties. They also establish a new set of
disqualifying factors that preclude a third strike defendant from receiving a
second strike sentence. (See Pen.Code, § 1170.12, subd. (c)(2)(C).) The
sentencing provisions further require that these factors be ‘plead[ed] and
prove[d]’ by the prosecution. (/bid.) These provisions add an additional layer of
complexity to defendant's request for automatic resentencing under the revised
penalty scheme.” (Conley, 63 Cal.4th at pp. 657-659.) Generally in accord with
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Conley are the Proposition 36 cases of People v. Yearwood (2013) 213
Cal.App.4th 161, and People v. Smith (2015) 234 Cal.App.4th 1460. All three
cases concerned a defendant sentenced prior to the effective date of the
proposition.

The practical application of Conley will result in the following distinctions:

e If the defendant is sentenced prior to the November 7,. 2012 effective
date of Proposition 36, he must petition for relief under section
1170.126, even though the case is not final as of the effective date. Such
a defendant will be entitled to resentencing “unless the court, in its
discretion, determines that resentencing the petitioner would pose an
unreasonable risk of danger to public safety.” (§ 1170.126 subd. (f).)

e |If the defendant commits a crime prior to the effective date, but is
sentenced after November 7, 2012, the new law will apply.

e |If the defendant commits a crime after the effective date, the new law

will apply.

2. Effective date, mandatory consecutive sentencing

As will be discussed, infra, Proposition 36 likely removes any discretion of the
trial court to sentence multiple serious or violent crimes concurrently. The
changes to section 1170.12(a)(7), which appear to mandate consecutive
sentencing for multiple serious or violent felony convictions, will be effective
only as to crimes committed on or after November 7, 2012. Since the mandatory
provisions remove any of the court's discretion to sentence concurrently, the
punishment is increased for crimes sentenced under this circumstance. To
impose the statutory change on crimes committed prior to the effective date,
therefore, would violate the ex post facto clause.

B. Sentencing a Multiple Strike Offender as a Second Strike Offender

Proposition 36 made a substantial change in the way persons with two or more
prior strikes ("third strike" offenders) are sentenced. The initiative amends
section 667(e)(2)(A) to provide that "[e]xcept as provided in subparagraph (C)," a
person with two or more prior strikes must be sentenced to state prison for a
term of no less than 25 years to life. Subparagraph (C) specifies that if the
defendant has two or more prior strikes, but the new felony is not a serious or
violent felony as defined in subparagraph (d) (i.e., a California adult conviction
for a serious or violent felony, an out-of-state adult conviction that would qualify
as a serious or violent felony under California law, or a designated juvenile
adjudication), the defendant must be sentenced as a second strike offender
under section 667(e)(1).
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The change was made to eliminate the ability of the court, with certain
exceptions, to send persons to prison for 25 years to life when the new felony is
not serious or violent. In the ballot argument in favor of Proposition 36, the
sponsors stated: “Precious financial and law enforcement resources should not
be improperly diverted to impose life sentences for some non-violent offenses. 9
Prop. 36 will help stop clogging overcrowded prisons with non-violent offenders,
so we have room to keep violent felons off the streets.”

Under the new law, if the defendant is convicted of a non-serious and non-
violent felony, the court must sentence the defendant as a second strike
offender, irrespective of the number of his prior strikes. The sentence will be
imposed in the traditional manner, taking into account all current charges and
enhancements, and applicable rules regarding consecutive and concurrent
sentencing of multiple counts. The court will be free to select any term from the
triad for crimes punished under the Determinate Sentencing Law.

1. Sentencing of mixed counts

The initiative is not entirely clear regarding the sentencing of non-serious and
non-violent new felonies when the defendant is also convicted in the current
proceeding of a serious or violent felony. Nothing in the express terms of
Proposition 36 limits the application of the new law in this manner. The issue is
addressed in a number of appellate cases, with differing results.  People v.
Johnson (2015) 61 Cal.4th 674, appears to resolve the issue, at least in the
context of a motion for resentencing under section 1170.126. Johnson holds
that a defendant, who has one or more serious or violent convictions in a case, is
not excluded from the benefits of Proposition 36 on the counts that are not
serious or violent. “In sum, section 1170.126 is ambiguous as to whether a
current offense that is serious or violent disqualifies an inmate from
resentencing with respect to another count that is neither serious nor violent.
Considering section 1170.126 in the context of the history of sentencing under
the Three Strikes law and Proposition 36's amendments to the sentencing
provisions, and construing it in accordance with the legislative history, we
conclude that resentencing is allowed with respect to a count that is neither
serious nor violent, despite the presence of another count that is serious or
violent. Because an inmate who is serving an indeterminate life term for a felony
that is serious or violent will not be released on parole until the Board of Parole
Hearings concludes he or she is not a threat to the public safety, resentencing
with respect to another offense that is neither serious nor violent does not
benefit an inmate who remains dangerous. Reducing the inmate's base term by
reducing the sentence imposed for an offense that is neither serious nor violent
will result only in earlier consideration for parole. If the Board of Parole Hearings
determines that the inmate is not a threat to the public safety, the reduction in
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the base term and the resultant earlier parole date will make room for
dangerous felons and save funds that would otherwise be spent incarcerating an
inmate who has served a sentence that fits the crime and who is no longer
dangerous.” (Johnson, at pp. 694-695.) Nothing in Johnson suggests its analysis
would not be equally applicable to an original sentencing proceeding for crimes
committed after the effective date of Proposition 36.

Applying Johnson, People v. Lynn (2015) 242 Cal.App.4th 594, held defendant
was eligible for resentencing of a third-strike conviction of grand theft person,
even though he had been convicted of robbery in the same proceeding.

In accord with Johnson is People v. Nettles (2015) 240 Cal.App.4th 402, which
rejected defendant’s contention that the disqualifying conviction must be a
strike as of the date of the underlying conviction.

C. Defendants Excluded From the New Sentencing Provisions

Even though the new felony is not a serious or violent felony, certain defendants are
excluded from the new provisions and will be sentenced to at least 25 years to life as a
traditional third strike offender. There are four exclusions, three of which relate to the
current felony, and one of which relates to the defendant's past crimes. The
prosecution must pled and prove the disqualifying factor. (§ 667(e)(2)(C).) The burden
of proof for an exclusion from the benefits of Proposition 36 is on the People by a
preponderance of the evidence. (People v. Osuna (2015) 225 Cal.App.4th 1020, 1040.)

1. Defendants excluded because of current felony

A defendant will be excluded from the new sentencing provisions if the new
felony is any of the following:

(a) The current felony is a controlled substance charge, in which an allegation
under Health and Safety Code section 11370.4 [possession, possession for sale,
or transportation or sale of designated substances with cocaine base or heroin,
in excessive amounts] or 11379.8 [manufacturing of designated controlled
substances in excessive amounts] is admitted or found true.

(b) The current felony is a felony sex offense defined in section 261.5(d)
[unlawful sexual intercourse by a person over 21 with person under 16] or
section 262 [rape of spouse], or any felony offense that results in mandatory
registration as a sex offender pursuant to section 290(c,) except for violations of
sections 266 [inveiglement or enticement of minor female for prostitution], 285
[incest], 286(b)(1) [sodomy with person under 18] and (e) [sodomy with person
confined in custody facility], 288a(b)(1) [oral copulation of a person under 18]
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and (e) [oral copulation of a person confined in a custody facility], 311.11
[possession of child pornography], and 314 [indecent exposure].

As noted above, section 667(e)(2)(C)(ii) excludes persons required to register
under section 290(c), except for specified sex crimes. In this regard it is
important to observe the precise words of the exclusion: the statute will exclude
a defendant from second strike sentencing if he is convicted of “any felony
offense that results in mandatory registration as a sex offender pursuant to
[section 290(c). . . .” (Emphasis added.) Section 290(c) specifies all of the listed
crimes mandate registration.

People v. Hofsheier (2006) 37 Cal.4th 1185, held registration for a conviction of
section 288a(b)(1), oral copulation of a person under 18, was not mandatory, but
rather discretionary under section 290.006. The decision was based on a denial
of equal protection — that there was no rational basis for requiring registration
for consensual sexual offenses, such as section 288a(b)(1), but not for unlawful
sexual intercourse. Cases following Hofsheier extended its holding to a number
of other sexual offenses where the activity was essentially consensual between
the persons involved. The Supreme Court has overruled Hofsheier in Johnson v.
Department of Justice (2015) 60 Cal.4th 871, finding there is indeed a rational
basis for not mandating registration for unlawful sexual intercourse, but
requiring it in other non-forcible sexual offenses. The court disapproved the
following cases to the extent they were inconsistent with Johnson: People v.
Garcia (2008) 161 Cal.App.4th 475; People v. Hernandez (2008) 166 Cal.App.4th
641; In re J.P. (2009) 170 Cal.App.4th 1292; People v. Ranscht (2009) 173
Cal.App.4th 1369; People v. Luansing (2009) 176 Cal.App.4th 676; People v.
Thompson (2009) 177 Cal.App.4th 1424; and People v. Ruffin (2011) 200
Cal.App.4th 669. (Johnson, 60 Cal.4th at p. 888.)

The court made the holding in Johnson fully retroactive. (Johnson, 60 Cal.4th at
pp. 888-889.) While the full implications of retroactivity may not be entirely
clear, it is likely the decision will apply to previous cases where the court did not
order registration or granted a request to end the registration requirement
based on Hofsheier or its progeny. Since the exclusion in Proposition 36 is based
on a conviction of an offense requiring registration, whether or not the offender
was actually registered is immaterial. A person previously convicted of any
offense listed in section 290(c) will be excluded from any of the benefits of
Proposition 47.

The exclusion likely will not apply when registration is required as a matter of the
court's discretion under section 290.006. Discretionary registration is not a
circumstance listed in section 290(c).
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(c) The current felony was committed where the defendant used a firearm, was
armed with a firearm or deadly weapon, or intended to cause great bodily injury
to another person. The amendment does not require that great bodily injury
actually be inflicted. Proposition 36 does not expressly require the defendant to
personally use a firearm or personally be armed with a firearm or deadly weapon
to be disqualified. Nothing in the statutes requires these factual circumstances
be charged in relationship to a specific enhancement. In other words, it does not
appear necessary that a factor such as use of a firearm be charged in connection
with section 12022.5. Indeed, there is no enhancement or separate penalty
when the defendant commits a crime where he "intended to cause great bodily
injury to another person." The only requirement is that these factual allegations
be pled and proved.

Firearms

People v. Caraballo (2016) 246 Cal.App.4th 936, in the context of an application
for resentencing under section 1170.126, holds that vicarious arming is sufficient
to exclude a defendant from the resentencing provisions. In Caraballo, the
defendant and a coparticipant were involved in the commission of a burglary.
During the attempt by police to arrest the defendants, the coparticipant
discarded a gun. The defendant was convicted of the arming enhancement
under section 12022(a) because of the possession of the gun by the
coparticipant. The appellate court found the exclusion of persons who
vicariously possessed a firearm during the commission of a crime is consistent
with the intent of Proposition 36 to assure longer prison terms for persons who
commit serious and violent offenses. Although Caraballo discussed arming as an
exclusion from resentencing, there is nothing to suggest it would not also apply
to original sentencing proceedings.

Section 12022(a) enhances the punishment for a crime if the defendant is armed
with a firearm, "unless the arming is an element of that offense.” No such
limitation is specified by sections 667(e)(2)(C)(iii) or 1170.12(c)(2)(C)(iii).
Presumably it is the intent of the enactors to impose traditional third strike
sentencing whenever a firearm is used or possessed in the commission of a
crime, whether or not the use or arming is an element of the crime. Accordingly,
25-year-to-life sentences may be imposed on such crimes as felon in possession
of a firearm (§ 29800(a)(1)), or carrying a loaded or concealed firearm in a
vehicle or in public (§§ 25400(c)(1) — (6); 25850(c)((1) — (6)).

Felon in possession of a firearm

Section 29800 prohibits a felon from possessing a firearm. Whether the
conviction will disqualify the inmate from the resentencing provisions of section
1170.126 will depend on whether the "possession" of the firearm was under
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circumstances that will constitute "arming." In People v. White (2014) 223
Cal.App.4th 512, the inmate was convicted of possession of a firearm by a felon.
Based on a review of the probation report and the transcripts of the preliminary
hearing and trial in connection with the conviction, the appellate court
determined the inmate was observed by police walking toward his vehicle,
carrying a rolled-up pair of sweatpants. As the officers approached, the inmate
began to run, reached into the rolled-up sweatpants, then tossed the pants and
an item concealed inside into the back of his truck. The concealed item was a
loaded firearm. The trial court found the inmate was disqualified from
resentencing under section 1170.126 because he was "armed" within the
meaning of the statutory exclusion. The appellate court agreed.

White was careful to observe the distinction between arming and possession.
"The California Supreme Court has explained that "'[i]t is the availability—the
ready access—of the weapon that constitutes arming."" (People v. Bland (1995)
10 Cal.4th 991, 997 (Bland), quoting People v. Mendival (1992) 2 Cal.App.4th
562, 574.) q 'The statutory elements of a violation of section 12021[(a)(1)] . . .
are that a person, who has previously been convicted of a felony, had in his or
her possession or under his or her custody or control any firearm.' (People v.
Padilla (2002) 98 Cal.App.4th 127, 138, italics added.) q Although the crime of
possession of a firearm by a felon may involve the act of personally carrying or
being in actual physical possession of a firearm, as occurred here, such an act is
not an essential element of a violation of section 12021(a) because a conviction
of this offense also may be based on a defendant's constructive possession of a
firearm. (See People v. Sifuentes (2011) 195 Cal.App.4th 1410, 1417; People v.
Mejia (1999) 72 Cal.App.4th 1269, 1272 [defendant need not physically have the
weapon on his person; constructive possession of a firearm 'is established by
showing a knowing exercise of dominion and control' over it].) 'To establish
constructive possession, the prosecution must prove a defendant knowingly
exercised a right to control the prohibited item, either directly or through
another person.' (People v. Sifuentes, supra, 195 Cal.App.4th at p. 1417.) ¢
Thus, while the act of being armed with a firearm—that is, having ready access to
a firearm (Bland, supra, 10 Cal.4th at p. 997) — necessarily requires possession of
the firearm, possession of a firearm does not necessarily require that the
possessor be armed with it. For example, a convicted felon may be found to be a
felon in possession of a firearm if he or she knowingly kept a firearm in a locked
offsite storage unit even though he or she had no ready access to the firearm
and, thus, was not armed with it." (White at p. 524; emphasis in original.)

White further held that because the appeal was from the denial of a petition for
resentencing under section 1170.126, there was no duty for the prosecution to
specifically "plead and prove" the disqualifier. The court observed, however,
that there was a “plead and prove” requirement in the prospective portions of
Proposition 36. "Section 667(e)(2)(C) provides in pertinent part that, '[i]f a
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defendant has two or more prior serious and/or violent felony
convictions . . . and the current offense is not a serious or violent felony. . ., the
defendant shall be sentenced' (italics added) as a second strike offender 'unless
the prosecution pleads and proves' (italics added) any of the four enumerated
exceptions or exclusions set forth in clauses (i) through (iv) of section
667(e)(2)(C). (See [People v. Kaulick (2013) 215 Cal.App.4th 1279] at p. 1293.) 9
Section 1170.12(c)(2)(C) similarly provides that, '[i]f a defendant has two or more
prior serious and/or violent felony convictions . .. and the current offense is not
a [serious or violent] felony . . ., the defendant shall be sentenced' (italics added)
as a second strike offender 'unless the prosecution pleads and proves' (italics
added) any of the four enumerated exceptions or exclusions set forth in clauses
(i) through (iv) of section 1170.12(c)(2)(C). (See Kaulick, supra, 215 Cal.App.4th
at p. 1293.)" (White, 223 Cal.App.4th at p. 526; emphasis in original.)

Substantially in accord with White are People v. Osuna (2014) 225 Cal.App.4th
1020, and People v. Brimmer (2014) 230 Cal.App.4th 782. “The lead case
construing the language of ‘armed with a firearm’ and addressing the definition
of arming for purposes of former section 12022 is Bland, supra, 10 Cal.4th 991,
43 Cal.Rptr.2d 77, 898 P.2d 391. In Bland, our Supreme Court, contrasting
arming with use of a firearm, explained that former section 12022, which
imposed an additional prison term for anyone “armed with a firearm in the
commission” of a felony, applied where “the defendant has the specified
weapon available for use, either offensively or defensively.” (Id. at p. 997.) The
court explained: ‘[T]he statutory language “in the commission of a felony”
mean[s] any time during and in furtherance of the felony. Therefore ... [a]
sentence enhancement for being “armed” with an assault weapon applies
whenever during the commission of the underlying felony the defendant had an
assault weapon available for use in the furtherance of that felony. [Citation.]’ (/d.
at p. 1001, italics omitted.) ‘[B]y specifying that the added penalty applies only if
the defendant is armed with a firearm ‘in the commission’ of the felony offense,
section 12022 implicitly requires both that the ‘arming’ take place during the
underlying crime and that it have some “facilitative nexus” to that offense.’
(Bland, at p. 1002 ) 9 The Supreme Court has subsequently reiterated Bland 's
holding that the arming under section 12022 must have occurred both during
the commission of the underlying crime and have a facilitative nexus to the
crime. (In re Tameka C. (2000) 22 Cal.4th 190, 197.) And, most recently, in People
v. Pitto (2008) 43 Cal.4th 228, in refusing to overrule Bland, the court agreed
with the defendant's contention that ‘Bland appears to have adopted a
“facilitative nexus” test and embraced a “purpose and effect” standard.” (/d. at p.
239.) In other words, a defendant is armed if the gun has a facilitative nexus with
the underlying offense (i.e., it serves some purpose in connection with it);
however, this requires only that the defendant is aware during the commission
of the offense of the nearby presence of a gun available for use offensively or
defensively, the presence of which is not a matter of happenstance. This does
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not require any intent to use the gun for this purpose. (Pitto, supra, at pp. 239—
240.)” (Brimmer, 230 Cal.App.4th at pp. 794-795; emphasis in original.)

The requirement of a “facilitative nexus” was further discussed in Osuna:
“Defendant . . . contends . . . that for disqualification under the [Three Strikes]
Act, there must be an underlying felony to which the firearm possession is
‘tethered’ or to which it has some “ “ “facilitative nexus.” “ * He concludes one
cannot be armed with a firearm during the commission of possession of the
same firearm. 9 Defendant would be correct if we were concerned with
imposition of an arming enhancement—an additional term of imprisonment
added to the base term, for which a defendant cannot be punished until and
unless convicted of a related substantive offense. (People v. Dennis (1998) 17
Cal.4th 468, 500, ; see People v. Izaguirre (2007) 42 Cal.4th 126, 134, .) In Bland,
supra, 10 Cal.4th 991, , the California Supreme Court construed the
enhancement contained in section 12022, which imposes an additional prison
term for anyone “armed with a firearm in the commission of” a felony. The court
concluded that “a defendant convicted of a possessory drug offense [is] subject
to this ‘arming’ enhancement when the defendant possesses both drugs and a
gun, and keeps them together, but is not present when the police seize them
from the defendant's house[.]” (Bland, supra, at p. 995.) . . . 9 Having a gun
available does not further or aid in the commission of the crime of possession of
a firearm by a felon. Thus, a defendant convicted of violating section 12021 does
not, regardless of the facts of the offense, risk imposition of additional
punishment pursuant to section 12022, because there is no ‘facilitative nexus’
between the arming and the possession. However, unlike section 12022, which
requires that a defendant be armed ‘in the commission of’ a felony for additional
punishment to be imposed (italics added), the Act disqualifies an inmate from
eligibility for lesser punishment if he or she was armed with a firearm ‘[d]uring
the commission of’ the current offense (italics added). ‘During’ is variously
defined as ‘throughout the continuance or course of’ or ‘at some point in the
course of.” (Webster's 3d New Internat. Dict. (1986) p. 703.) In other words, it
requires a temporal nexus between the arming and the underlying felony, not a
facilitative one. The two are not the same. (Bland, supra, 10 Cal.4th at p. 1002 [
“in the commission” of’ requires both that * “arming” ‘ occur during underlying
crime and that it have facilitative nexus to offense].)” (Osuna, 225 Cal.App.4th at
pp. 1030-1032 ; emphasis in original; in accord with Osuna is People v. Frutoz
(2017) 8 Cal.App.5th 171), petition for review pending

v a

The element of possession of a firearm was further defined in People v. Elder
(2014) 227 Cal.App.4th 1308, 1312: “As cross-referenced in section 1170.126,
subdivision (e)(2), a commitment offense is ineligible for recall of sentence if
“ld]uring [its] commission ..., the defendant used a firearm, was armed with a
firearm or deadly weapon, or intended to cause great bodily injury to another
person.” (§ 667, subd. (e)(2)(C)(iii), italics added.) The parties have not suggested
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that we should interpret “armed” any differently in this context than its
interpretation for purposes of the firearm enhancement in section 12022: A
defendant is armed if the gun has a facilitative nexus with the underlying offense
(i.e., it serves some purpose in connection with it); however, this requires only
that the defendant is aware during the commission of the offense of the nearby
presence of a gun available for use offensively or defensively, the presence of
which is not a matter of happenstance. This does not require any intent to use
the gun for this purpose. (People v. Pitto (2008) 43 Cal.4th 228, 239-240,.)”
(Emphasis in original; footnote omitted.) “[A]lthough we will not hazard a
definitive effort to parse the sheep from the goats (see Cummings v. Future
Nissan (2005) 128 Cal.App.4th 321, 328), not every commitment offense for
unlawful possession of a gun necessarily involves being armed with the gun, if
the gun is not otherwise available for immediate use in connection with its
possession, e.g., where it is under a defendant's dominion and control in a
location not readily accessible to him at the time of its discovery.” (Elder, 227
Cal.App.4th at p. 1313; emphasis in original.)

Defendant was properly found to be armed with a firearm as part of his
conviction for being a felon in possession of a gun. Although the police did not
see him in actual possession of a gun, defendant was shown to have placed the
gun in a trash can readily accessible to him. (People v. White (2016) 243
Cal.App.4th 1354.)

Automobile as a deadly weapon

“[A]ln inmate is armed with a deadly weapon within the meaning of clause (iii) of
subparagraph (C) of paragraph (2) of subdivision (e) of section 667 and clause (iii)
of subparagraph (C) of paragraph (2) of subdivision (c) of section 1170.12
(hereafter referred to collectively as “clause (iii)”) when he or she personally and
intentionally uses a vehicle in a manner likely to produce great bodily injury.”
People v. Perez (2016) 3 Cal.App.5th 812, 815, review granted Jan. 11, 2017,
$238354.) “Although a vehicle is not a deadly weapon per se, it can become one,
depending on how it is used. (See, e.g., People v. Oehmigen, supra, 232
Cal.App.4th at pp. 5, 11, [the defendant purposefully drove his car at police
vehicle]; People v. Aznavoleh (2012) 210 Cal.App.4th 1181, 1183, [the defendant
deliberately raced vehicle through red light at busy intersection and collided with
another vehicle, causing injury to another]; People v. Golde (2008) 163
Cal.App.4th 101, 109, [the defendant accelerated toward victim at about 15
miles per hour three or four times as victim ran back and forth to avoid vehicle];
People v. Russell (2005) 129 Cal.App.4th 776, 779, 781-782, [the defendant
knowingly and intentionally pushed victim into path of oncoming vehicle]; People
v. Wright (2002) 100 Cal.App.4th 703, 705, 707-709, [the defendant
intentionally drove pickup truck close to persons with whom he had contentious
relations].)” (Perez, at pp. 824-825; footnote omitted.)
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Other weapons

Defendant was convicted of possession of a prison-made knife with two prior
strike convictions. The denial of his motion for resentencing was affirmed
because the defendant was armed with a knife. Defendant challenged the
finding because he was in the shower when the knife was actually found in his
cell by prison authorities. The challenge was rejected. “Here the possessory
crime is the possession of a sharp instrument in prison. Possessory offenses,
such as drug possession or possession of a deadly weapon, are * “continuing
offense[s], one[s] that extend[ ] through time’ and create criminal liability
‘throughout the entire time the defendant asserts dominion and control.” (Bland,
supra, 10 Cal.4th at p. 999.) Thus, even if it is true that the weapon was not in
defendant's actual physical possession at the precise time it was discovered, this
does not necessarily undermine a finding that he was armed with the deadly
weapon at other relevant times so as to support the trial court's determination.
The instant case, where the weapon is stored in an inmate's cell, is an example
of continuing or ongoing possession. Indeed, the discovery of the weapon in
defendant's cell presents a stronger case for a finding that he was armed than
the circumstances in Bland because defendant, an administrative segregation
prisoner, spent the vast majority of his time in the cell where the weapon was
discovered, whereas it is not clear how much time the defendant in Bland spent
in his bedroom where police discovered the assault rifle.” (People v. Valdez
(2017) ___ Cal.App.5th __, _ [2017 WL 1406809].)

Intent to cause bodily harm

Sections 667(e)(2)(C)(iii) or 1170.12(c)(2)(C)(iii) also require traditional third
strike sentencing if “[d]uring commission of the current offense, the defendant . .
. intended to cause great bodily injury to another person.” It is not clear
whether the intent must be specific to the particular conviction or whether it is
simply the general objective of the criminal enterprise.

The issue is addressed in People v. Frierson (2016) 1 Cal.App.5th 788, review
granted October 19, 2016, S236728. There, the defendant was convicted of
stalking. His request for resentencing was denied because of threatening letters
he wrote the victim. In concluding the court is permitted to review all of the
circumstances of the offense, Frierson observed: “In determining an inmate's
eligibility for recall and resentencing under Proposition 36, the trial court may
examine all relevant, reliable and admissible material in the record to determine
the existence of 