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INTRODUCTION

Pursuant to rule 8.520(d) of the California Rules of Court, Plaintiff-
Appellant Craig E. Kleffman (“Petitioner”) submits this supplemental brief
to address a new Ninth Circuit decision that was published on August 6,
2009, after Petitioner filed his Answer to Brief of Amicus Curiae Email
Sender and Provider Coalition and Valueclick, Inc. (“Amici”) in Support of
Defendants-Appellants on July 21, 2009 (“Answer”). Gordon v.
Virtumundo (9th Cir. Aug. 6,2009) 575 F.3d 1040, supports Petitioner’s
argument that CAN-SPAM’s savings clause reaches California Business
and Professions Code section 17529.5, subdivision (a)(2) (“Section
17529.5(a)(2)”) as properly construed to prohibit conduct that is likely to
deceive.

ARGUMENT

To put this new authority regarding preemption in context, in their
brief, Amici improperly invited the Court to give Section 17529.5(a)(2) an
unreasonable construction—construing “misrepresented” to incorporate the
whole gamut of common law fraud requirements—to avoid the possibility
of preemption in favor of Petitioner’s reasonable construction—based on
the “likely to deceive” standard found in similar false advertising statutes of
the Business and Professions Code, such as sections 17200 and 17500.

(Answer at pp. 11-16.)



Moreover, the construction of Section 17529.5(a)(2) urged by
Petitioner avoids preemption because CAN-SPAM permits state laws
prohibiting “falsity or deception.” (Answer at pp. 16-20.) Indeed, the new
Ninth Circuit decision supports the argument that CAN-SPAM’s savings
clause reaches Section 17529.5(a)(2) as construed to prohibit conduct that
1s likely to deceive. In Gordon v. Virtumundo, the Ninth Circuit held that
Washington state’s anti-spam act was preempted by CAN-SPAM. But
Washington state’s anti-spam statute had been interpreted by its state courts
to reach “a vast array of non-deceptive acts and practices.” (575 F.3d 1040,
p. 1059; see also id. at p. 1063, fn. 21 [“Whether the exception language of
§ 7707(b) permits states to prohibit e-mail activity that is not unfair or
deceptive 1s precisely the issue before us.”’] [emphasis in original].) So the
Ninth Circuit held that it was preempted by CAN-SPAM, which saves only
“traditionally tortious or wrongful conduct,” id. at p. 1062, because
“Congress did not intend that states retain unfettered freedom to create
liability for immaterial inaccuracies or omissions.” (/d. at p. 1062.1)
Instead, Congress “left the individual states free to extend traditional tort
theories such as claims arising from fraud or deception to commercial e-

mail communication.” (/d. at p. 1063.)

' All internal quotations and citations omitted, unless otherwise
indicated.



Because Petitioner urges the California Supreme Court to interpret
“misrepresented header information” as header information that is “likely to
deceive,” Petitioner’s interpretation of the California act would not reach “a
vast array of non-deceptive acts and practices” like the preempted
Washington act. Instéad, Petitioner asserts that the purpose of Vonage’s
multiple garbled and nonsensical domain names is to deceive recipients,
Internet service providers (“ISPs”), and their filters as to the identity of
Vonage as the single author of the email advertisements. This rises above
the “bare immaterial error” that concerned the Ninth Circuit. (/d. at p.
1061.) Unlike here, the plaintiff ISP in Gordon v. Virtumundo did not
“present evidence that Virtumundo’s practice is aimed at misleading
recipients as to the identity of the sender....Gordon’s claim is for, at best,
incomplete or less than comprehensive information regarding the sender.”
(Id. at p. 1064.) The very question certified by the Ninth Circuit to the
California Supreme Court, conversely, presumes an intent to deceive, i.e.
whether multiple domain names intended to bypass spam filters violates
Section 17529.5(a)(2)’s prohibition of misrepresented header information.

The Ninth Circuit also opined that there was “nothing inherently

deceptive in Virtumundo’s use of fanciful domain names,” such as the
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“vmmail.com,” “vmadmin.com”, “vtarget.com,” and “vmlocal.com”



domain names used to send its over 13,000 spam emails to the ISP plaintiff.
(Id. at pp. 1063-1064, 1046.) These four domain names can be contrasted
with the manipulation of random words into garbled phrases to create the
11 different nonsensical domain names used to send the 11 Vonage e-mail
advertisements to Petitioner. The domain names used to send Vonage’s
unsolicited e-mail advertisements are much more numerous and garbled:
(1) superhugeterm.com; (2) formycompanysite.com; (3) ursunrchentr.com;
(4) urgrtquirkz.com; (5) countryfolkgospel.com; (6) lowdirectsme.com;
(7) yearnfrmore.com; (8) openwrldkidz.com; (9) ourgossipfrom.com;

(10) specialdlvrguide.com; and (11) struggletailssite.com. The domain
names used by Virtumundo, on the other hand, are like the examples of
non-deceptive multiple domain names, such as “verizonwireless.com,”
“verizon.com,” and “vzw.com,” discussed in Petitioner’s Reply Brief on
the Merits at pp. 10-1 1.7 In any event, the trier of fact should determine
whether the domain names used to send Vonage’s e-mail advertisements

are “inherently deceptive.”

? As stated therein, Petitioner’s claim does not require that the name of a
company, or its product or service, be included in the domain. Gordon v.
Virtumundo cites to the district court’s ruling in Kleffman v. Vonage that
“the claim that the failure to include Vonage’s name in the email is clearly
preempted.” (575 F.3d 1040, 1064.) But Petitioner sought to clarify in his
First Amended Complaint that his claim under Section 17529.5(a)(2) does
not require Vonage to place certain content in the domain names used to
send its e-mail advertisements. The district court’s denial of leave to
amend remains on appeal before the Ninth Circuit, pending the outcome of
this Court’s resolution of the certified question.



Moreover, the plaintiff in Gordon v. Virtumundo did not assert that
the “fanciful” domain names were being used intentionally to deceive or
bypass spam filters. Instead he argued that the “from lines” failed to clearly
identify Virtumundo as the e-mails’ sender. (575 F.3d at p. 1063.)
Accordingly, the Ninth Circuit focused on whether the “from lines”
prevented the recipient from determining who sent the e-mail. (/d. at p.
1064.) Petitioner does not contest that the content of the e-mail
advertisements at issue here, once opened, identify Vonage as the advertiser
of broadband telephone services. But the deception alleged by Petitioner
occurs before Vonage’s e-mail advertisements are opened by intentionally
using multiple random and nonsensical domain names to bypass spam
filters and thereby deceive recipients and their ISPs into receiving and/or
opening them.

CONCLUSION

For all the reasons stated above, this Court should answer the
certified question in the affirmative: Yes, sending unsolicited commercial
e-mail advertisements from multiple domain names for the purpose of
bypassing spam filters constitutes falsified, misrepresented, or forged
header information under Section 17529.5(a)(2). (Kleffinan v. Vonage

Holdings Corp. (9th Cir. 2008) 551 F.3d 847, 849.)
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