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PRELIMINARY STATEMENT

The Defodants” Answer o the Petition 15 a olasuic red barring, dragged scross
the Court’s path in hopes of throwing it off the scent. The Defendants conspicucnsly
sgnove the fact that the First District’s new rule i wholly oot of Hne with the dowen
siate legislatures and reviewing courts that have rejected the pass-on defense, They
censpisucasty igno the faot that the decision below allows guilty defendants to get
off scot-free in devogation of the stated intent of the Legislature. Assailing Plaimiiffs
for ignoring the language of the Cartwright Act, it is in fact shey who ignore the
ariginal 1907 Act’s expressed purpose? 1o “punish” wrongdoers and “promoie free

-

competition.” (1907 STATS. Gt 330, 2y They conspicuously ignore the argpument
that the pass-on defense flics in the face of not only the policies enumeraied by the
Legislature, bt by this Court as well: deterrence of ilicit behavior and the
disgorgement of illegal profita. {Cafiforaia v Lewi Stravss & Co (19863 41 Cal3d
A6, 472,

Defendants ignore the contlict in decisional law created by the lower cowt’s
opinion on the ssues of standing and restitution under the post-Proposition 64 Unfair
Competition Law ("UCL”) and on inpury ander the Cartwright Act.

in Hieu of confronting the Petitton’s arguments, Defendants attack a series of
straw mon that Flaintif?s have never argued, In short, Defondants offer Hitle,
anyibing, to show that the issue presented for review doos not amount © an bmaportant
guestion of law that st be settled by this Court or that review 13 necessary (o secur
untformity of the decisions below.

Having gone largely without rebuttal, the Petitton for Beview must be granted.
This Court should act decisively o reverse the Fist Disinet’s rogue intorpretation of
the Cartwright Aot and UCL because 8 rons directly contrary to the policies of this

State encouraging vigorous private enforcement of the computition laws.



ARGUMENMT

1. FTop Issur BErore THE COURT INVOLYES AN IMPORTANT QUESTION OF
Law BECAUEE THE PAass-Oin Besirsy Wi Oy, AnNTregusy
ENFORCEMENT Iy BEFLANCE OF THE LEGISLATURE™ INTENT

The tmportant guestions of law in this case revolve around whether the Firg
Distriot’s interprefation promotes, or inhibits, the staled mtent and policios of the
California Legishaturs, The Defendants have largely ignorad the Pelitions argunents
and Plaintif¥s” request for review has gone almost entirely without rebuttal,

First, the deasion below crestes an inherent conflict tn policy regarding
whether divest prpchaser suits should e encouraged i California. Private antitrust
actions by divect purchasers were specifically invited by the California Legislature
whers i amended the Cartwright Act to grant broad standing to plaintfls “regardloss
of whether such injured person dealt divectly or indivectly with the defenadant.” {Cal.
Bus. & Pror Conp §16730(a) (omphasis added), 1978 Sravs. Ol 836, 5eo. 1) This
Court and the Courts of Appeal bave often identitiod the Legislatine’s encouragomentd
of private antitrust actions generally. (Crown Homes v, Londes (1994 22 Cal App.4™
1273, 1277 ("[Plrivate partios play g pivotal mle in alding government enforcement of
the antitrust laws by means of the privale action for treble damages.”™, Cidoago Tide
fnn. Co. v, Grear Western Financiad Uorp, {1965} 69 Ugl2d 305, 32930 ({Pirvate

sforcement 15 also authorized [under the Cartwright Act], deomed in the public
interest, and sncouraged "))

The First District’s piterpretation allowing the pass-on defense was also
ostensibly based on g construction of statutory language, namely the phirase “damages
sustained.” (Clavworth v, Plizer, Inc. (2008) 165 Cal App.d™ 209, 228 However, iz
comstruction allowing the pass-on defense will discourage direct purchasers from
suing, since their suits will become bogged down with lengthy and complicated

diseoverys
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[ s not unhbely that i the existence of the defonse is
generaily confirmed, antitrust defemdants will fmqucm%
seek 1o establish its applicability, Treble-damage actions
would often mgzzira adiditional long and conmplicated
pmwud ngs mvolving massive evidence and mrt‘zpiic&‘w d

heorizz, [4] Treble dwzwu actions, the importance of
which ih» Court has many tmes emphasized, would be
substantially reduced in effectiveness. ffz’mzosexr‘ Shie v
United Shoe Mackiner) y Conpe {F9ORY 302 USRS, 481, 493
4943

Thug, one of the pnportant questions of law and policy this Court maust answer s
Whether the First Distriets constraction of the statute conflicts with the policy and
tntent of the Cartwright Act in encouraging private antitrust enforeement, particufarly
fry ddivect purchasers?

Defendants igpore this argument. Instead, they attack a straw man by arguimng
that the decision below will not proverd indirec! purchosers, 18, consumers, om
bringing actions for viclations of the sntitrust laws, {Answer o Petition for Roview
{“Answer "y at 14y They do not contest that the First Dastoicl”s iterpretation will
ohill enforcoment genorally, and specifically by divect purchasers.

Defendarts alse assert that the decigon below will nol “erect any bar to claims
of plaintiffs who suffer actual damages.” (Answerat 13,3 But, Plaintt{ls have not
arguzd that the deciston creates a rule that will tochnically provent claimants from
filing suit. Bather, their argument, to which no response has boen made, 18 that the
avaiiability of the pass-on defense will act a5 a disincentive 1 merttorious claims by
mijecting lengthy and costly pass-on discover

Recond, the original draflers of the 1907 Cartwright Act defined it as “[aln act
. provide for L punishoment of corporations, persons, firms amd associations, or
'gz»emms connected with theny. " (1907 STav8. CH. 530, 614} Besiides punishmont,
deterrence bas also boon held to be a parpose of the law, (Lo Srauss, supra, 41

Cal3d av 472 Yeu, the Fust Distriet’s interpretation pormits a defendant found liable



for price-fixing to escape punishrent, which will encourage rather than deter legal
conduct. Review is peeded to clartfy that the Fust District™s interpratation confounds
the poitcies of the Aot Dofendants say nothing of substance in response. They argue
that “Plaintiffs’ appeal {0 the doterrence goals of the Cartwright Act Dwould] rewrite
the statuie’s requirements,” and that Plainuffs” “various policy arpumenis cannot
override the plain language of the statite.” {Answer at 17-18.) But, they ignore the
fact that the goal of “punishment” iy written inte the statute, and that this Court has
alroady mierpreted the Legislature’s ovent as including “deterronce” as a policy
rattonale anderlving the Act

Third, the Legistature hos made it olear thet s defondant should not be

perrmtied 1 profit from e wrong, (Cal, v Cone 835317 {"No one can taks

advantage of big own wrong.”1) “{Tihe purposes of the private damages action for
violations of the Cartwright Aot tnolude disgorgement. |7 (Levi Stequss, supra, 41

Cal3d at 472 Howsver, the First District’s intorpretation permits a defendant - even
one who has admitted 1o price-fising - fo eseape Hability with its ttlegal profits lntact,
Dietendants ignors the poinl

Fourth, the Cartwright Act was areated in order 1o “promote fiee competition
in commerce and all olasses of business uy this state.™ (1907 8TATS, N 334G, 413
¥, the First District’s interpratation of the statute has the oppesite effect, and rather
than propwting froe competition, the decision condones the restriction of it By
aliowing a defendant to assert a pass-on defonse, the decision allows guilty
defendants, as here, to fix prices and restrain competition withowt repricsal. The
decision condones illegal restraints of trade by discouraging private plaimuff

prosecuiion. Defendants offer nothing in response,



1. Tae Deoision Berow CREATES & CONFLICT AMONG THE LOWER
COURTS CONUERNING “STadignG” UNDER THE UNFAIrR COMPETITION
EoAaw AND “Inguny” Unpeg THeE CARTWRIGHT ACT

Because roview 18 negessary w seitle tmportant guestions of faw, a showmg
that the decision below has oreated a confhict among the Iower courts I3 tmnecessany.
(CaL, BULES oF Couprt, role 83000 1)) Meveribeless, Defendants have ignored
Plaintiffs” argument that the First District’s decision creates a conflict on the
definition of “standing”™ under the UUL, and they only peripherally condront the
conflict regarding Vinjury” ander the Carvernight Aot

A The Defendants %mm The Decisional Conflict Regarding “Standing”
Under The UCL Crested By The First Bistrivt

Yartous decisions frons the Courts of Appeal have interpreted the standing
egpirerments of the UL afler passage of Proposition 64 in 2004, These cases,

7§y,

emanating from various appellate districts, are exomplified by Hall v. Time, e

(200%) 138 Cal.App.A™ 847 and are cited and discussed at fongth in the Peiition. (See,
Petition at 24-23. Under the law of these decisions, g private UCL plamtiff has
standing if i “expends money” as a direct result of defendant’s aets of unfr
competitton. The Pirst Distriet’s decision, however, oreates a third requirement of
standing: that the plaintiY nof reconp that money from a third party.

The Defeondants ignore the standing argument and {ail o discuss Hall arany of
the other cited gothorities, {Answer at 11212, 1 Instead, they assert there is no
decisional confliot “as fo whether the UCL allows plaintiffs 1o recover money they

] w1 4 . E N Mg 3 4 < N
have already recouped.” {Answer at 1 They olaim that this Court answered that

" Drefendants also object fo Plaintiffs” prayer for injunciive relief] relving on
Cal, BULES OF UDuURT, rule 8.300(c {1 and asserting that the issue was not timely
raiged before the Comt of A mmai. {Answer at 12, n.7.} But, the Pirst Drisirict reached

the issue on tis merits, holding that “itlbe same rationale that applies 1o the restitution

L5



auestion in Korea Supply Co. v Lockheed Martin Corp, (20033 2% (al4 1134, whe

it held that rostitution was the only available remedy smder UCL claims, {Answer at
~12Y They erroneously state that Pharmacies seek restitution of mornies their

costonsers paid 1o the Defendants. (/) But, the Defendants misread Koreq Supply,

and the Plaintiffs are not seeking money thely costomers patd to the Delendants; they

5

sock the overcharges fey paid and which were previously in thedr possession.

First, Korea Supply recognized that the deferrence of unfair practices was “an

N

important goal” of the LCL. {Korea Supply, supra, 29 Cal4™ at 1148 Second, this
Court held that disgorgement of Hlegal profits i an available remedy under the UCL,
as o ss such disgorgement is restitutionary o nature. (04 at 1143y Third,
disgorgement s considered restitutionary if the money songht was previously i
plaintiff”s possession:

The remedy sought by plaintiff i this case is not
restistionary because plaintiff does not have an
gwnershipy mterest in the money i seeks to recover from
defendants, First, i 15 olear that plainiiff is not seeking the
return of money or property that was onee in s
possession. [ Plaintiff] bas not given any money o
[defendant]; mstead, it was fmm the Republic of Kores
that [defendant] rocelved it profits, Any gward that
pi%mtzﬁ would recover from defendants would oot be
rostituticonary as i would not zapcha>£> aRy BIONeY or
propevty thot defendanis jook divectly from pla it |

at 1148 ¢ ez‘;zg}ham added})

analysis would prechude any right to any action for injanction. " {Claywortd, supra,
165 (Zfa},fi*s.pp.d“‘ ai 247, 0. 180 Rule 8.500{CH 1) applics only “when those issues bave
et been timely raised in the Cowt of Appeal or not reached in that cowrt.)” (People
s Peevy {1998} 17 Cala™ 1184, 1203, citing Former rule 29(b) {eraphasis added).)

Becanse the issue was reached on the merils below, i is rightly before this Counrt for

FEVIEW,

&



Finally, restitutionary dsgorgement 1s an avardable UCL remedy “oven though
aot atf 15 10 bo rostored two the persons from whown i was obtained or those clatming
under those persons.” (Kraus v Trinity Management Sves. (20063 213 Cald® 1,
127, Korea Supply, supra, 29 Cal4” ot 1145 This disgorgement serves the UL s
goal of deterring undair practices, “Section 17203 also grants the court the power to
ke orders necessary o prevent the use of unfair business. Such orders may
sncompass broader restitutionary relief, inclading disgorgement of all money so
abtained even when i may not be possible to restore all of that money 1o direct
vietims of the practice.” (Kraus, supra, 25 Cald™ at 129)) Because the Plaintiffs had
possession of the money they seek from Delendants, the disgorgement scught is
restituionary.

B, The Defendants Falled To Address The Conflict Created By The Court

Below Regsarding “Injury™ Under The Cartwright Act

Plaintifls have never argred, as the Defendants assert, that a contlictin
decisions exisis with respect 1o whether the pass-on defense is available. {Answer at
83 Yet, Defondants novertheless attack that argument, clatming that no decisional
conflict exists with respect to that guestion, They olaim that every lower cowrt to
consider the issue has “signaled approval of defensive pass-on” {Answer at £9,
citing, Global Minerals & Meels vo Supericr Courd (20033 113 Cal.app4™ 836, 852,
w0 LP Morgan & Co. v, Superior Court (20033 113 Cal App 4™ 193, 213, n. 14
and B.W.L Custom Kitohen v, Owens-IHinofs, Ine (1387 191 Cal app. 3d 1341
1383 Yet, those cases did nothing other than state that “the avatlabiiity of the ‘pass-
on defense’ io antfirust law still romains an open question in Califora,” an open
question answereid for the first e by the court below. (Clayworth, supra, 165
Cal. App.d™ at 227, gueting, JF. Mavgan, supra. 113 Cal App.3d a1 213, n. 10, Globad

Minerals, supra, 113 CalApp.d™ at 852, 0,100 Plaimiffs never argued there was ¢



decisional split regarding the pass-on defense becanse the question presented was one
of first inpression below, {(Clavworth, xupra, 163 szi_,Amts.»'%m at 214

But, by dragging this red herring across the Uourt’s path, the Diefendanis evade
the real arpument presented oy the Petition ~ that the deciston below creates g conflicg
i the lower courts concerning when an antitrust plaintift suffers “mjury” under the
Cartwright Act, Flaimmtitfs argued that the California cases governing gury have
consistently beld that an antirust plainnf? suffe wy the moment 1 purchases a
price~fixed product at an artificially high price. {See, Pet. at 14} Asthe 118,
suprome Cowrt bas stated, “{the goneral tendeney of the law, 1o regard 1o damages 4
{past, 15 not o go bovond the first step. ... The plaintiffs suffered losses (o the
amount of the verdict when they paid. Their olaim acorued at onee in the theory of
the law and it does pot inguire o later events.” (Hanover Shoe, sipwg, 392 118 at
3940, n.X, guoiing, Southers Pacific O v, Darnell-Taenzer Lspnber Co. {1918} 245
LA 531, 833.34) Yet, the Fust District nevertheless held that Pharmacies

“sustained no injury,” even though they purchased drugs from price-fixing

Diefendants at the conspiratorially-inflated vate, {Clayworth, supra, 185 Cal.AppA™ at
2283

The Defendants fail to address this conflict created by the First Drisirict’s
decision, vistead assarting that Platntifts have confused the proof of injury at the
Hability stage with the amomnt of damages to be assessed at the damages phase.
{Answer at 13-16.) In fact, i is the Defendants who are confused. The purchase of
price-fised product /s the “injory in fact,” and the amount of the overcharge 15 the
“amount of damages.” The decisional sphit created by the First Distriet Hes in the fact
that it s undisputed Plaintiffs purchased the price-fixed drugs, vet the court below st
held they suffered no injury in fact, (Clavwordd, supra, 165 Cal.App. 4™ at 228

The Defendants also confuse Plaintiffs” argument that the pass-on defense

requires defendants to show the plaintff could not have increased Us prices inthe

foed



absenve of the conspiracy. The pass-on dotonse i3 an affirmative defense and
defendamts asserting it must prove the plaintiff suffored no injury, Hanover Shoe, and
tatey Kansas v, Dtilicorp $ndted, Inc {19303 497 ULS, 199, waore clear i thesr
proclamations that a simple showing that the plaintilf passed on the overcharge 13
imsuificient, by usell| o prove the plamtifl sulfered no injury, Indeed, the plaintif?
Liibionrp was stif hes.i;i o Wave suffored injury, oven though i passed on 10096 of the
overcharge, ({tifivorp, supra, 497 US. o 209 As both Hawover Shoe and {dilicorp
hetd, “Ialn overcharge may injue a {plaintifl] . even i the [plaintti] raises s rates
o offsel its increased costs.” {({ifiverp, supra, 497 US, ¢t 208 Hanover Shoe,
s, 392 UKL gt 493, 0.9y Utilicory thus explatned that “{to show thal g [pleiniift]
has borne ae portion of an overcharge, the [defendant] would have to prove, among
other things, that the [plamtiff] could ot have raised 8 rates prior o the overcharge”
{Utificorp, supra, 497 U5 at 209

in their Answer, the Defendants assort, without support, that “{wihether or not
a plaintiff can ratse its prices absent an overchargs s a classio msue of lost profifs.”
{Answer at 15 They are wrong, The Supreme Cowrt i Lailicory held, "an

gvercharge may mjure a [plaintifl}, apart from the guestion of fosf busingss, even if

the [plaintiff] raises i3 rates to offset ¥ woreased costa” {Utilicorp, supra, 447 115,
at 209 {emphasis added).) “In other words,” the Court continued, if the plaiatifY
“eoutd {1 have raised i1s rates prioy {o the overcharge,” i "has borpe [ o portion of an
gvercharge.” {fd)

Moreover, Defendants’” argunent savs absolulely nothing about the etfect the
First District’s rule will have on future antitrust actions, where defendants will be
required 1o prove that the Plaintit! “could sot or would not have raised bis prices
absent the overcharge.” {(Hanover Show, supra, 392 118, a1 4933 “Since establishing
the applicability of the passing-on defense would roguire g convineing showing of

fthis} virteally nnascertainable figure{], the task would nonmally prove



k3

ngrmountable,” complicating privete actions and “substantially reducling theiy]

effectivensss,” (fd. at 493494

11, Review D NECESsARY To Prevent Tur Brosioy Berow Fro
DpnrnG T Wity OF Tup L FCIRLATURE

Defendants argue that the Petition should be dented bocause this Court’s
review would usurp the power of the Legislature, {(Answer at 16} In {act, the
apposite s true. I this Coumt does nol grant review, i will aliow the First Disirie’s
interpretation of the CUartwright Act to run against the express stated mient of the
ariginal drafters of the 1907 law., While Defendants ironically aceuse Plamtifis of
“tgnorfing] the operative language of the CUartwright Act” (Answer at 17}, s in fact
they whe {gnore the statute’s oxpwess language that calls for the punishment of
wrongdoers and the promotion of ree competition:

Ag act 1o define trust and {0 provide for erimingl penalties
and civil damages, and punishment of corporations,
porsons firms, and association, or persons connected with
them, and fo promeode free competition m commerce and
all classes of business in s state. (1907 Stars, UL 334,

ey

Vrefendants fail to address Plaintiffs” argument that the decision below
interprets the Cartwright Act in opposttion o these expressed goals, However,
Defendants do rightly state that “[tlhe issues for fudivisd determination in this case are
the proper interpretation of the phrase “damages sustained.”” {Answer at 16
{emphasis in original).y And, the question before this Court 13 whether the First
Dristrict’s interpretation runs afoul of the statute’s stated purpose and the policios that
this Court hag lopg attached to the Uartwright Act. “The court may consider the
impact of an interpretation on public policy, for where uncerfainty extsts

consideration shonld be given in the conseguences that will flow froms a particular

interpretation.” (Mejia v. Reed (20033 31 Cala™ 657, 863 (internal quotations



oupsittedd s The problem with the rule created below 15 that it omits any comsideration
of the geals of deterronce, disgorgemand, punishment, or the promotion of free
compotition.

Finally, the Detondants claun that the policies of deterrence, punishment and
disgorgement are purposes only 1o be foud in ropresontative actions brought by the
government’s “anbiassed state agents.” {Answer gl 184193 Thoey are wrong. Privaie
artitrust plantif?s have Tong been considered servants of the public geod acting as
“private attorpoys general” which significantly bolsters resource-sirained governmment
agencies. {Crown Homes, supra, 22 Cal App. 4™ at 1277 ¢ Plrivate parties play a
mvotal vole in siding governmerdal enforcemment of the antitrust laws by msans of the
private action for treble damages.y Chicage Tide, supra, 69 Ual 2d at 32930
{“[Pirivate enforcomaent 15 also authorized, deomed i the pubdic interest, and
gagnuraged.” 1)

1V,  THeE PLAaN DasGuase O Tae Srarure Does Koy Covreel PERMITTING
TrE PAss-OiN DEFENGE

in Heu of confronting the Petition’s arguments why review should be granted,
the Defendants assert thal pormitting the pass-on defonse (s mandated by the
“straightforward application of statutory language.” {(Answer ot 13} But, there is
nothing stratphtforward about the First Districts interpretation of the language
“damages sustained,” which both the First Diistrict and Defendants claim i3
“unambiguons”

Bag, “Ialstatute 15 regarded a5 ambdgaous if it is capable of two constractions,
both of which are reasonable.” (Hugbves v. Bd OF drchiter o Examiners (19983 17
Cala® 13, 7 76y Whereas, the First Pristrict construed the statute as allowing the
pass-on defense, the United States Supreme Court in Henover Shoe constroed the

operatively identical language of Section 4 of the Clavton Act a3 prohibiting the



defere.” (Hanover Shov, supra, 392 108, at 488-89.) The language cannot therefore
be constdered “unambigucns” and extringe sources, “metading the ostensible objects
10 be achisved” by the statute must be considered. (Estate of Griswold (2001 28
Cal 4™ 904, 9115

In response to tis grgument below, the First District asserted that “the
Supremne Court did not decide Hanover Shoe based on the langoage of section 4 of the
Clavion Ast” (Clavworsh, supra, 165 Cal App A" 41 2323 The First District was
mistaken. YAs we made clear in #linois Brick, the ssue before the Uourt in both that
case and in Hawover Shoe was sirictly g guestion of siatttory interpretation — what
was the praper construction of 84 of the Clayion Act” {Ulavwewrth, sugwy, 163
Cal. App 4™ at 234, guoting, Califorsia v, ARC dmevica Corp, (1989 490 U 8, 93,
132-103)) Thus, the proclamations of the Fiest Uistnict and Dedendanis that the
fanguage of the statute is unambigoons e ncorrect, and since “the decision below
turns almost exclusively on the meaning of the words “damages sustained™ {Answer
at 73, the foundation of the epinton falls apart.

Moregver, the cowrt below inferpreted “damages sustained” as mesning “actual
financial loss saffered.” {Answer at 7.y The Defendants hyperbolize the authontes

rebiod upon by the First District a8 copstituting “more than 100 years” of California

“ The Cartwright Act reads in relevant part:

Any person who 1% injured in his or ber business or
property by reason of anything forbidden or declared
pntawinl by this chapter, may sue therefore .. and 10
reover three times the damages sustained by hum or her,
(CaL Bus, & PrROP.CODE §167530.)

Section 4 of the federal Clayton Act, reads in refevant parts
Axvy person who shall be inured in bis business or
property by reason of anything forbidden in the antitrust

lnws may sue therefore ... and shall recover threplold the
damages by him sustained. (13 U880 315

12



taw, but their prochmation i3 hardly that gr andd,” {Answer at 7.} But, even assu yong
that the phrase “damages sustained” means what the Pirst Distoie! savs, that
eonclusion does not mandate allowing the pass-on defense, g5 Defendants vehemently
suggest. The Untied States Supreme Court hag also defined the ferm “damages by
bim sustained” as meanmyg “actual, compensatory damages.” {Local 20, Tewmsters
Lmion v, Muowton (19643 377 1.8 252, 260, n 18y The Locel 20 case pre-dates the
Supreme Cowrt’s 1968 Hanover Shae decizion, which imerpreted the federal antiirust
statote containing the phrase “damages by him sustained.” {(Hanover Shoe, supra,
392 UL, a1 A88-48Ry But, Leced 2073 interpretation of “damages sustained” did not
ston the Supreme Court i Haaover Shoe, Hiinois Bricky, Biinabx (1877431 U8
726, and Utificorp from prohibiiing the pass-on defense, and there 15 no 0 why
the First Dristrict’s interpretation of the phrase “damages sustained” should stop this
Court From Hkewise prosenbing the defense. That i3 becauss the issue goes well

I3

bevond the simplistic reading Defendants orge. The issue rightly concermns vital
pubiic polivies outhined by this Court and the Cartwright Aot itself which huave been
literatly pushed o the side by the Foet District’s conclusion. It 35 axiomatio that “iiln
the gnd, & court mess adopt the construction ... most Hkely o promote rather tha

defeat the legislative purpose. .. (nred W (2003) 29 Cal4” 200, 213 (emphasis

* The court below relied mostly on two Cartwright Act casos: K;’fﬁ’gz‘}czwﬁ ¥,
Sharbaro (1913Y 23 CallApp. 427 and Cherland P Co v, Undon L. Co (19223 57
Cal.App. 366, {Clavworth, supra, 165 CalApp.d™ at 224 Tis reliance on these early
cases iy strained, Those cases did not construe the phrase “damages sustained,” which
the First District conceded, and the language colled from these cases s dicia.

ih

{Clayworth, supra, 165 CallApp. 47 at 231 (Ut is true St Krighbowm and Overfand did

not expressty construe “damages sustamed.”™)



~

addedyy The First Dastniet’s varpretation {hes in the {ace of the oxpress goals of the

antiirust laws, and 1 omonst be reversed,

CONCEUSION

The First Distriet’s decision represents a full-gatloped retrent from the pobicies
that have driven competition law enforcement in this State for over a century, Rather
than proowte thoese policies, the cout bedew has sonstruad the Cartwright Aot in
victaticn of thom,

The decision below creates conflicts with the Courts of Appeal on the
requirernets governing standing and restitution under the UCL and byury under he
Cartwright Act,

The federal counts and nearly a dozen state jorisdictions that have considered
the same issue prosented here bave armved ot the opposite conchuston as e First
Dustricto if defensive pass-on evidenoe 19 ever 1o be permitted, the defense may never
be asseried where #t defeats the only plaintift group poised w redress the violsiion,

For the reasons enumerated herein and in the Petition, review must be granted

and the decision below reversed,

Drated: October 6, 2008 Bospeotiully submitted,

Jsep i‘v{

Aiiam,é&
ALIOTO LAW FIRM
535 California Street
Thirty-First Floor ' ‘
San Francisco, California %4104

Atterneys for JAMES CLAYWORTH, et ol
Plajntifis, Appetiants, and Petitioners.
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Prrsuant to Califormnis Rules of Court 8.304{d), the wndersigned certifies that

the foregomng Reply To Answer To Petition For Roview contatas 4,188 wonds,

Dated October 6, 2008 Respeotiully submaiitad,

i oéig;ﬁ ”v(f Alioto, gé (\Jgf

ALEITD LAW FIRM

538 California Street
Thirty-First Flooy
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Attornevs for IAMES CLAYWORTH, et sl
Flaintiiis, dppeflants, and Petivioners.
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