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PRELIMINARY STATEMENT

Petitioners (“Plaintiffs™) offer no legitimate reason why Supreme
Court review of the Court of Appeal’s decision in this case is
necessary or appropriate. There are no conflicts among the decisions
of the Court of Appeal, and the decision below represents a routine
application of settled California damages law in a narrow factual

setting.

This case presents a simple question: May an antitrust plaintiff
who has sustained no actual financial loss recover damages under
the Cartwright Act or restitution under the Unfair Competition Law
(“UCL™)? The unanimous Court of Appeal answered “no,”
affirming the Superior Court’s grant of summary judgment. That
result, dictated by the language of the relevant statutes, is correct and

does not warrant review.

Under the Cartwright Act, a private plaintiff is entitled to recover
“three times the damages sustained by him or her.” (Bus. & Prof.
Code, § 16750, subd. (a).) Here, the only monetary damages
Plaintiffs seek are overcharges they allege to have paid; they
expressly waived all other possible forms of monetary damages. But
because Plaintiffs—who are neither direct purchasers nor end-
users—conceded that they passed on 100% of the alleged
overcharges to downstream customers and insurers, they have
sustained no damages within the meaning of the Cartwright Act. By
giving the term “damages sustained” its plain meaning of actual
financial loss, the Court of Appeal’s holding is consistent with more

than 100 years of decisional law on the meaning of “damages” in



California and effectuates the Legislature’s intent in accommodating

the various policies of the Cartwright Act.

The analysis of Plaintiffs” UCL claim is equally simple. The
same factual record that establishes that Plaintiffs sustained no
damages also establishes that they are not entitled to restitution (the
only monetary remedy the Legislature provided for a UCL
violation). Even assuming the existence of the alleged price-fixing

conspiracy, Plaintiffs already have restored to the status quo ante.

The Court of Appeal’s decision thus reflects a conventional
application of the relevant statutory provisions to the unique and
undisputed factual record in this case. It leaves undisturbed the
rights of all plaintiffs who suffer financial loss as a result of an
antitrust violation to recover three times the damages they actually
sustain. It does not, as Plaintiffs suggest, establish a special rule and
a “complete defense to price-fixing and unfair competition” in all
cases. (See, e.g., Petition for Review [“Petition” or “Pet.”] at pp. 1,
29.) The reason these Plaintiffs cannot recover is not because of
some special rule created by the Court of Appeal, but because they
concededly did not suffer the only loss for which they sought

recovery.

Perhaps because the fundamental issue in the case—the meaning
of the Cartwright Act’s “damages sustained” language—is so
straightforward, Plaintiffs ignore it. They fail to quote that language
even once, let alone offer any reason why the language should be
given anything other than its plain meaning of actual pecuniary loss.
Instead, Plaintiffs attempt to manufacture issues for review by

mischaracterizing the undisputed factual record and the legal bases



for the Court of Appeal’s rulings. For example, Plaintiffs devote
much of their attention to an argument that their case should proceed
because Defendants failed to establish that Plaintiffs could not have
raised their prices absent the alleged overcharge, and thus did not
foreclose the possibility that Plaintiffs lost profits that they otherwise
would have reaped. But as Plaintiffs have acknowledged at every
level, they are only seeking damages for the amount of the alleged
overcharge that they paid; they have expressly waived their right to
pursue damages based upon any other theory, including lost profits.
As a result, the Court of Appeal was not called upon to, and did not,
address or rule on whether Plaintiffs might have been able to prove
that they could have raised prices in the absence of the alleged

overcharge.

Finally, Plaintiffs advance a slew of policy arguments (based
largely on federal law and statutes of other states) that ignore the
language of the Cartwright Act and ask this Court to pick and choose
from among the laws of other jurisdictions that they prefer. Those
arguments are properly directed to the Legislature, rather than to this

Court.
The Petition for Review should be denied.

BACKGROUND

The Court of Appeal’s decision accurately and completely recites
the procedural history and underlying facts. (Clayworth v. Pfizer,
Inc. [“Clayworth] (2008) 165 Cal.App.4th 209, 215-20.) In short,
Plaintiffs, seventeen retail pharmacies in California, sued
Respondents (“Defendants™), seventeen pharmaceutical companies,

one healthcare company and a pharmaceutical trade association, in

3



August 2004 alleging violations of the Cartwright Act (Bus. & Prof.
Code, § 16270, et seq.) and the Unfair Competition Law (Bus. &
Prof. Code, § 17200, et seq.). Plaintiffs alleged that Defendants
engaged in a price-fixing conspiracy by using the prices that they or
their affiliates charge for their products in Canada, which imposes
government price controls on pharmaceuticals, as a “floor” for
Defendants’ U.S. prices. (Clayworth, supra, 165 Cal.App.4th at

p. 216.) Plaintiffs’ complaint sought treble damages under the

Cartwright Act as well as monetary and injunctive relief under the
UCL.

Defendants denied Plaintiffs’ allegations and also asserted, as an
affirmative defense, that Plaintiffs had sustained no damages
resulting from Defendants’ alleged conspiracy because Plaintiffs

“passed on” any alleged overcharges to their customers. (/bid.)

As the Court of Appeal summarized, it was “undisputed” (in fact,
Plaintiffs conceded) that “plaintiffs passed on to their customers all
claimed overcharges.” (/d. at p. 218.) This finding was based on
Plaintiffs’ failure to dispute the following facts:

e “Plaintiffs’ prices to all of their customers for brand name

drugs increase by at least the same dollar amount as their

acquisition costs increase when AWP' increases” (IX Clerk’s
Transcript (“CT”) 2206, 2208 [Defs.’ fact 5]); and

e “The higher the AWP, either because of the alleged
overcharge or otherwise, the more money in gross profit

! “AWP,” or “Average Wholesale Price,” is a published
benchmark price for a drug that is tied mathematically to the price
charged by the manufacturer for that drug. (Clayworth, supra, 165
Cal.App.4th at p. 217.)



plaintiffs earn from their sales of brand name drugs” (IX CT
2209 [Defs.’ fact 6]).

Plaintiffs do not dispute these facts here. (Pet. at p. 6 [“In sum, the
Pharmacies passed-on the overcharge to their customers. None of

these facts are contested.”].)

Moreover, Plaintiffs also agreed that they “waived any claims for
damages not based on the alleged overcharge,” and were “claiming
no lost or delayed sales, or any other diminution in business.” 2
(Clayworth, supra, 165 Cal.App.4th at p. 218.) As Plaintiffs put it
below, “Plaintiffs’ damages are the full extent of the overcharge paid
by Plaintiffs—no more or less.” (IX CT 2173, 2175 [Pls.” Resp. to
Defs.” fact 7].) Plaintiffs continue to acknowledge their waiver of all

damages claims other than the overcharge, even as they seek review

based upon claims that have been waived. (Pet. at p. 5, fn. 3.)

2In particular, in their statement of undisputed facts, Defendants

asserted:

e “Plaintiffs have expressly waived any claims for damages not
based on the alleged overcharge, including lost sales and
diminished business damages.” (IX CT 2044, 2060-61.)

Plaintiffs responded:

e “Undisputed as written, though immaterial and irrelevant.
Plaintiffs have waived their right to collect money damages
on lost profits. Plaintiffs” damages are the full extent of the
overcharge paid by Plaintiffs—no more or less. However,
Plaintiffs have never stated they were not ‘damaged in fact’
by Defendants’ overcharge, which put them at a competitive
disadvantages vis-a-vis other pharmacies; they simply choose
not to collect monies owed them for lost profits.” (IX CT
2173, 2175.)



On December 19, 2006, the Superior Court issued a twenty-six-
page opinion holding that the pass-on defense was available to
antitrust defendants in California and granting Defendants’ motions
for summary judgment on Plaintiffs” Cartwright Act and UCL
claims. (Jd. at p. 219.)*

Plaintiffs appealed, arguing that they were entitled to monetary
relief under both the Cartwright Act and UCL. On July 25, 2008, a
unanimous Court of Appeal affirmed summary judgment for
Defendants. The Court of Appeal subsequently modified its opinion,
including removal of a section discussing “cost plus” contracts, and
denied Plaintiffs’ petition for rehearing. (Clayworth v. Pfizer, Inc.
(Aug. 19, 2008) 2008 Cal.App. Lexis 1325.) The Court of Appeal’s

decision became final on August 24, 2008.

3 The entry of summary judgment for Defendants, based on the
undisputed evidence that Plaintiffs lacked damages, rendered moot
Defendants’ separate, pending motion for summary judgment on the
merits of Plaintiffs’ claims, which argued, among other things, that
there was no evidence of a conspiracy to fix prices. (Clayworth,
supra, 165 Cal.App.4th at p. 218, fn. 6.)

6



ARGUMENT

I. The Court of Appeal Opinion Does Not Meet the Criteria
for Review by This Court

The Petition all but ignores the language of Business &
Professions Code, section 16750, subdivision (a) (“Section 16750),
the cornerstone of the Court of Appeal’s opinion. Instead, the
Petition focuses on the difficulty of disproving lost profits claims—
an issue that, as a result of Plaintiffs’ waiver of such claims, was not

decided by either court below.

The decision below turns almost exclusively on the meaning of
the words “damages sustained” in Section 16750, which provides, in
relevant part:

“Any person who is injured in his or her business or
property by reason of anything forbidden or declared

unlawful by this chapter, may sue therefor . . . and to
recover three times the damages sustained by him or
her....”

Applying traditional tools of statutory interpretation, the Court of
Appeal concluded that “damages sustained” means “actual financial
loss suffered”—a conclusion consistent with more than 100 years of
California decisional law on damages. (Clayworth, supra, 165
Cal.App.4th at p. 228.) Accordingly, the Court of Appeal held
that—just as in every other area of California law—a defendant may
offer proof to show that an overcharged plaintiff’s recoverable
damages are actually less than claimed because that plaintiff passed

on some or all of the overcharge.

As explained below, review of the decision by the Court of

Appeal is not necessary either “to secure uniformity of decision or to



settle an important question of law.” (Cal. Rules of Court, rule
8.500(b)(1).)

A. Review Is Not Necessary to Secure
Uniformity of Decision

As an initial matter, there are no conflicting decisions within the
California courts on the question at issue. Plaintiffs have never cited
a single California case that supports the interpretation of the
Cartwright Act they advance, i.e., one that would rewrite California
damages law to create a special rule for antitrust cases and preclude
a defendant from offering proof that a plaintiff seeking overcharge
damages has no “damages sustained” (or less “damages sustained”
than claimed) because that plaintiff passed on some or all of the

alleged overcharge to downstream purchasers.

To the contrary, in the forty years since Hanover Shoe v. United
Shoe Machinery Corp. (1968) 392 U.S. 481 held that federal
antitrust defendants could not assert a pass-on defense to direct
purchaser claims under the Clayton Act, the issue of whether a
defendant can offer pass-on evidence under California law has been
mentioned but three times in decisions of the Courts of Appeal. In
each instance the court signaled approval of defensive use of pass-on

evidence, even as it stated that the question remained open.* (See

* Federal precedent—Hanover Shoe and its progeny—concerns
the proper construction of, and the implementation of the federal
policies underlying, the federal antitrust law, and thus does not
dictate, and provides no direct guidance on, interpretation of the
Cartwright Act. (See California v. ARC America Corp. (1989) 490
U.S. 93, 102-03; State ex rel. Van de Kamp v. Texaco, Inc. (1988) 46
Cal.3d 1147, 1164, overruled in part on other grounds by statute
[noting that while judicial interpretations of the federal antitrust laws
can sometimes be “helpful” in interpreting the Cartwright Act, they

8



Global Minerals & Metals v. Superior Court (2003) 113
Cal.App.4th 836, 852, fn. 10; J.P. Morgan & Co. v. Superior Court
(2003) 113 Cal.App.4th 195, 213, fn. 10; B.W.1. Custom Kitchen v.
Owens-Illinois, Inc. (1987) 191 Cal.App.3d 1341, 1353.) Indeed, as
the Court of Appeal recognized in this case, two of these three
decisions decertified Cartwright Act classes because the possibility
of defensive pass-on precluded classwide determination of injury
and damage. (Clayworth, supra, 165 Cal.App.4th at p. 227 [citing
Global Minerals, supra, 113 Cal. App.4th at p. 857; J.P. Morgan,
supra, 113 Cal.App.4th at p. 218].) Meanwhile, the third recognized
that in cases such as this, involving resale by middlemen of an
allegedly overcharged product in substantially unchanged form,
proof of an overcharge will be easy and the concerns that led
Hanover Shoe to preclude pass-on will be inapplicable. (Clayworth,
supra, 165 Cal.App.4th at p. 226 [citing B.W.1, supra, 191
Cal.App.3d at p. 1352].)

Plaintiffs themselves have conceded the lack of conflict among
the decisions of the Court of Appeal. Below, they noted “the rarity
of the occasions (B.W.1. and J.P. Morgan only) in which the issue

are “not directly probative of the Cartwright drafter’s intent™].)
Thus, while in some instances one may look to federal law for
guidance in interpreting the Cartwright Act, it does not make sense
to do so where California and the federal system have taken
fundamentally different approaches. (See People v. Superior Court
(Mouchaourab) (2000) 78 Cal.App.4th 403, 427 [declining to follow
federal cases applying the Federal Rules of Civil Procedure where
the California Legislature has enacted a statutory scheme, “which is
not based upon any federal enactments™].) This is one such area, as
evidenced by the California Legislature’s clear pronouncement in
1978 that, whereas federal law bars suits by indirect purchasers, the
Cartwright Act grants indirect purchasers standing to sue.
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has arisen,” and have never suggested any conflict between those
decisions. (Appellants’ Reply Brief at p. 19.) Thus, there is no
conflict among the lower courts regarding pass-on that needs to be

addressed by this Court.’

The absence of conflicting decisions from the Court of Appeal
regarding the issue of defensive pass-on should come as no surprise.
In holding that Plaintiffs suffered no “[actual monetary] loss” from
the alleged overcharge that they had passed on (Clayworth, supra,
165 Cal.App.4th at pp. 235-36), the court below simply applied the
rule, long approved by this Court, that when “the wrongful act of the
defendant at once confers a benefit and inflicts an injury, the loss
actually caused will be the net result of the act to the plaintiff; and
this net result will be the measure of damages.” (Estate of de
Laveaga v. Betts (1958) 50 Cal.2d 480, 488-89 [citations omitted];
(Utter v. Chapman (1869) 38 Cal. 659, 665-66 [holding that an

> Plaintiffs> argument that review by this Court is necessary in
order to create uniformity or consistency with other states’ pass-on
laws requires little discussion. What other states have chosen to do
based on their own statutes and public policies, which in many cases
are different from California’s, has no bearing on the only issues
relevant to this case—what the language of Section 16750 and the
UCL mean. Indeed, as the Superior Court’s ruling indicates, there is
not even consensus among other states on pass-on issues. In many
states, defensive pass-on is not an issue at all, because only direct
purchasers (which Plaintiffs are not) can sue, while in other states,
such as Maryland—which Plaintiffs count as part of their supposed
consensus—indirect purchaser actions are very limited, because the
government alone can sue as an indirect purchaser. (Respondents’
Brief at pp. 46-49.) Regardless, the decision to further the
consistency between California’s antitrust regime and the
legislatively-enacted regimes of other states is one for the California
Legislature alone.
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offsetting transaction with a third party “goes to reduce the loss
which [a plaintiff] would otherwise sustain by the defendant’s
breach of the contract” (emphasis added)].) The same rule has been
applied in countless Court of Appeal cases, including this case, to
reduce or eliminate recoverable damages.® (Clayworth, supra, 165
Cal.App.4th at pp. 230-31 [collecting cases].) And the rule has long
been assumed to apply to Cartwright Act claims. (/d. at pp. 228-230
[discussing Krigbaum v. Sbarbaro (1913) 23 Cal.App. 427,
Overland P. Co. v. Union L. Co. (1922) 57 Cal.App. 366; California
Civil Jury Instructions (CACI) No. 3440].)

Similarly, there is no conflict as to whether the UCL allows
plaintiffs to recover money they have already recouped. This Court
settled that issue in Korea Supply Co. v. Lockheed Martin Corp.
(2003) 29 Cal.4th 1134, 1145, when it held that restitution was the

% See also, e.g., Loube v. Loube (1998) 64 Cal.App.4th 421, 426
(denying legal malpractice claims where clients already received
excessive award due to allegedly defective representation in
underlying action); Brandon & Tibbs v. George Kevorkian
Accountancy Corp. (1990) 226 Cal.App.3d 442, 467 (reducing
plaintiff’s damages for breach of joint venture contract by net profits
plaintiff made when it set up separate office in response); Willis v.
Soda Shoppes of California, Inc. (1982) 134 Cal.App.3d 899, 905
(interpreting Civil Code section 1951.2, subdivision (a), to require a
landlord’s recovery from a tenant who abandoned a lease to be
reduced by any rents the landlord obtained by reletting the property);
Erler v. Five Points Motors, Inc. (1967) 249 Cal.App.2d 560, 562
(holding that defendant employer was permitted to offset damages
for wrongful termination by amount of income plaintiff had earned
from other sources during period remaining under the contract);
Mercantile Acceptance Corp. of California v. Globe Indemnity Co.
(1962) 210 Cal.App.2d 636, 640-41 (reducing defrauded plaintiff’s
damages for out-of-pocket losses from purchase of car without title
by amounts it recovered from resale of car after acquiring title).
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only monetary remedy provided by the UCL. (Accord Feitelberg v.
Credit Suisse First Boston, LLC (2005) 134 Cal.App.4th 997, 1013
[citing Korea Supply, supra, 29 Cal.4th at p.1145 [discussing Kraus
v. Trinity Mgmt. Servs., Inc. (2000) 23 Cal.4th 116]].) Plaintiffs,
who concede that they have already recouped 100% of the
overcharges that they allegedly incurred, cannot seek restitution.
Indeed, Plaintiffs’ latest argument—that they should be able to
recover moneys Defendants allegedly took from Plaintiffs’
customers (Pet. at p. 28)—makes clear that they seek
nonrestitutionary disgorgement, which courts have consistently held
to be unavailable under the UCL. (Korea Supply, supra, 29 Cal.4th
at p. 1145; see also Madrid v. Perot Systems Corp. (2005) 130
Cal.App.4th 440, 460.) None of the cases Plaintiffs cite holds that
someone can recover under the UCL once he or she has been
restored to the status quo ante. Accordingly, the Court of Appeal’s
UCL holding also provides no basis for review. (See Kraus, supra,

23 Cal.4th at p. 138; Feitelberg, supra, 134 Cal. App.4th at p. 1013.)’

7 Plaintiffs also attempt to renew their prayer for injunctive relief
in their Petition. (Pet. at p. 28.) Because Plaintiffs did not raise their
request for injunctive relief the Court of Appeal—indeed, not even
in their summary judgment papers in the trial court—Plaintiffs have
waived this claim. (See Cal. Rules of Court, rule 8.500(c)(1) [“As a
policy matter, on petition for review the Supreme Court normally
will not consider an issue that the petitioner failed to timely raise in
the Court of Appeal.”]; see also Wilson v. 21" Century Ins. Co.
(2007) 42 Cal.4th 713, 726 [declining to address an issue of statutory
interpretation that was “not timely raise[d]...in the Court of
Appeal”]; Feitelberg, supra, 134 Cal.App.4th at pp. 1021-22
[holding that plaintiffs’ request for injunctive relief was untimely
when plaintiffs failed to raise it until their reply brief at the Court of

Appeal].)
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B. Review Is Not Necessary to Settle an Important
Question of Law

1. The Petition Vastly Overstates the Breadth
and Impact of the Decision Below

The judgment entered against these Plaintiffs is not the result, as
they now contend, of a new rule—or “rogue interpretation” of the
Cartwright Act and UCL (Pet. at p. 29)—that will erect a bar to
legitimate claims of damaged antitrust plaintiffs and further review
is not necessary to remove this nonexistent threat. The Court of
Appeal’s opinion does not prevent the only parties alleged to have
sustained overcharge damages—Plaintiffs’ customers and their
insurers—from recovering the damages sustained by them, if any.
Rather, the decision is a straightforward application of statutory
language to the unique record that Plaintiffs knowingly created on
summary judgment below. Plaintiffs, with no “damages sustained,”
had no basis for recovery under the Cartwright Act, and no moneys

to recover as restitution under the UCL. It is as simple as that.

The Court of Appeal opinion does not erect any bar to the claims
of plaintiffs who suffer actual damages (of any variety). As has
always been the case, and as the Court of Appeal stated, Cartwright
Act plaintiffs at all levels of the distribution chain are free to bring
claims to recover (a) overcharges that they absorbed and did not pass
on and/or (b) other types of damages that they sustained, such as lost
profits, lost sales, increased expenses, etc. (Clayworth, supra, 165
Cal.App.4th at p. 243 [“Finally, we cannot help but note that the
only thing that would keep plaintiffs from having ‘damages
sustained’ is that they have passed on all the claimed overcharges. A

plaintiff who passed on only some of these charges would maintain
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‘damages’ for which it could state a Cartwright Act claim.”]; id. at
p. 233 [suggesting that even those who sustained no overcharges
might be able to recover for lost profits, had they not waived such

claims].)

Furthermore, suits by consumers to recover for alleged
overcharges upstream are not affected by the Court of Appeal’s
decision. Consumers, by definition, do not resell and will never
have their recovery reduced or face an affirmative defense that they
“passed on” any overcharges.

2. Plaintiffs Seek Review of Waived Claims

That the Court of Appeal Did Not Consider
or Resolve

The Petition focuses on issues that are not presented in this case
and which the Court of Appeal consequently did not address.
Plaintiffs’ knowing waiver of all non-overcharge damages renders
their discussions about the “near impossibility” of disproving lost
profits claims and their ability to establish a presumption of injury
irrelevant; it is the admitted lack of damages that is fatal to their
claims, irrespective of any presumption of injury. (See Pet. at
pp- 16-19.) Ordinarily, this Court will not review issues that the
Court of Appeal has not decided. (See, e.g., Barsamyan v. Appellate
Division (2008) 44 Cal.4th 960, 973, fn. 2; People v. Monge (1997)
16 Cal.4th 826, 845.) There is no reason for the Court to deviate

from its usual practice here.

Plaintiffs’ contention now—that review should be granted
because the Court of Appeal supposedly overlooked “proof” that
Plaintiffs might have imposed price increases in the absence of the

alleged conspiracy (Pet. at pp. 6, 17)—amounts to nothing more than
14



a belated and speculative claim for lost profits. Whether or not a
plaintiff can raise its prices absent an overcharge is a classic issue of
lost profits. There was no such proof—and there was no such
claim.® Plaintiffs sought only the alleged overcharges—“no more or

less.” (IX CT 2175 [Pls.” Resp. to Defs.” fact 7].)

Plaintiffs likewise assert that review is proper because Plaintiffs
offered proof that they were “injured” the moment they paid the
overcharge. Plaintiffs use that as a jumping-off point to argue that,
under California law, suffering an “injury in fact” somehow

prohibits admission of defensive pass-on evidence.

Plaintiffs, however, confuse a presumption of “injury in fact”
with one of recoverable damages. Because Defendants established
that Plaintiffs have passed on the entirety of any alleged overcharge,
that showing negated Plaintiffs’ alleged injury with respect to the
overcharge. (See, e.g., B W.I. Custom Kitchen v. Owens-Illinois
Inc., supra, 191 Cal.App.3d at p. 1353 [finding that it is an open
question whether defendants can “negate injury by showing plaintiff
and the class ‘passed on’ the overcharge™].) The cases Plaintiffs cite
stand for nothing more than the unremarkable proposition that injury
in fact—but not recoverable damages—may be inferred from the
payment of an overcharge in certain circumstances (such as class

actions) that are inapplicable here. Even where such a presumption

® The federal (not California) cases on which Plaintiffs
principally rely, Hanover Shoe, Inc. v. United Shoe Manufacturing
Corp., supra, 392 U.S. 481; Illinois Brick Co. v. Illinois (1977) 431
U.S. 720; and Kansas v. UtiliCorp United Inc. (1990) 497 U.S. 199,
all spoke of difficulties of proof as a reason for rejecting pass-on, but
those discussions exclusively concerned proof of lost profits, the
very remedy which Plaintiffs here have expressly waived.
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applies, it cannot substitute for proof of actual, compensable
damages. (See, e.g., Rosack v. Volvo of America Corp. (1982) 131
Cal.App.3d 741, 754 [“[p]roof of impact [i.e., injury-in-fact] at the
liability phase is not the same as calculation of damages in the
damages phase.”]; B.W.I. Custom Kitchen, supra, 191 Cal.App.3d at
p. 1350, fn. 7 [“Courts and commentators have taken great pains to
point out that injury or ‘fact of damage,” which must be proven on a
class-wide basis, is separate and distinct from the issue of actual
damages.”].)9

C. The Court Should Reject Plaintiffs’ Request That
This Court Usurp the Legislature’s Function

Ultimately, the Petition should be denied because it is simply
directed at the wrong institution. The issues for judicial
determination in this case are the proper interpretation of the phrase
“damages sustained,” as that phrase has been used by the California
Legislature in the Cartwright Act, and the availability of non-
restitutionary remedies under the UCL. But the outcome Plaintiffs

seek under the statutes is not based on their actual language, or any

? This case has nothing to do with the questions presented in In re
Tobacco Cases II (No. S147345) and O’Brien v. Camisasca
Automotive Manufacturing (No. S163207). In their Petition (pp. 23,
25), Plaintiffs reference—but do not discuss—these two UCL cases,
which are pending before this Court. Tobacco Cases II involves
issues about class actions—whether all class members or only class
representatives must have incurred injury in fact or have relied on a
manufacturer’s representations. O’Brien involves these questions
and those in Meyer v. Sprint Spectrum (No. S153846), which
concerns whether under the Consumer Legal Remedies Act (Civ.
Code, § 1780, subd. (a)), a person has suffered “damage” by being a
party to an agreement containing an unconscionable term, even
though no effort has been made to enforce the unconscionable term,
and whether such a person has standing to seek declaratory relief.
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California authority, but rather on what Plaintiffs wish the statutes
would say. Courts interpret statutes as they find them, not as they
could be rewritten. (See Cypress Semiconductor Corp. v. Superior
Court (2008) 163 Cal.App.4th 575, 588 [“To rewrite the statute is a
legislative, rather than judicial, prerogative.”] [quoting Hofer v.

Young (1995) 38 Cal.App.4th 52, 57].)

The Petition itself contains ample evidence that the results
Plaintiffs seek require statutory amendments, not interpretation. For
example, Plaintiffs not only ignore the operative language of the
Cartwright Act, they instead direct the Court’s attention to the
statutes of other jurisdictions. Relying on these statutes, Plaintiffs
contend that nine states have adopted their view that pass-on should
only be permitted when there are both direct and indirect purchaser
plaintiffs in the same action. (Pet. at p. 14.) Plaintiffs’ argument is
unavailing. Those states’ legislatures have created a statutory
scheme for their states to address pass-on in cases involving multiple
tiers of plaintiffs. To the extent a state wishes to affirmatively
prohibit the use of pass-on evidence in certain cases, this action
properly should be (and has been) taken by its legislature, not by the

courts. The California Legislature has never taken such an action.

Nor can Plaintiffs’ appeal to the deterrence goals of the
Cartwright Act as a means to rewrite the statute’s requirements.
Although deterrence is an important aim of the Cartwright Act,
compensation is the primary rationale of the Cartwright Act’s private
right of action. (Bruno v. Superior Court (1981) 127 Cal.App.3d
120, 132.) This Court, too, has recognized compensation as an
important purpose of the Cartwright Act: (California v. Levi Strauss

& Co. (1986) 41 Cal.3d 460, 472.)
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By giving no weight to the goal of compensation, Plaintiffs’
argument also misconstrues the process of statutory interpretation.
However one assigns relative weight to the compensatory, deterrent
and disgorgement aims of the Cartwright Act, the statute should be
interpreted in a way that gives effect to all three, as the Court of
Appeal’s decision here does. It preserves, for all cases, the ability of
a plaintiff who suffers actual financial loss to recover those damages,
thereby serving the aim of compensation, while also fostering
deterrence by permitting such a plaintiff to recover treble damages,

attorneys’ fees and prejudgment interest.

And in any event the various policy arguments cannot override
the plain language of the statute. Plaintiffs cannot eliminate the
statutory requirement of actual “damages sustained” by claiming a
need for deterrence that somehow overrides the Legislature’s will as
expressed in the text of the Cartwright Act. (See Maclsaac v. Waste
Mgmt. Collection & Recycling, Inc. (2005) 134 Cal.App.4th 1076, at
p. 1083 [“If the statutory language is clear and unambiguous, our
task [of interpretation] is at an end . . . ”].) Contrary to Plaintiffs’
claims (e.g., Pet. at p. 2), the goal of deterrence simply does not
authorize them to sue here just because the only private parties who
allegedly did sustain damages—P1laintiffs’ customers and their

insurers—have chosen not to.

The Cartwright Act already authorizes governmental
authorities—not undamaged private parties who happen to be in the
chain of distribution—to sue where the proper private plaintiffs
cannot or do not come forward. The framework of the Act locates
civil and criminal enforcement authority with the Attorney General

and District Attorneys, and authorizes the Attorney General and
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District Attorney to bring parens patriae actions on behalf of
individuals injured and damaged. (Clayworth, supra, 165
Cal.App.4th at p. 243.) That the responsible governmental
authorities also have chosen not to sue in this case is not an
argument in favor or allowing these Plaintiffs—who concededly
passed on 100% of the alleged overcharges and so have no claims of

their own—to enforce someone else’s potential claims.

Pure deterrence (basic law enforcement) is, as contemplated by
the Cartwright Act, best left to unbiased state agents—not to private
lawyers or other parties that seek windfall recoveries in connection
with damages that they did not suffer. As this Court has held in a
similar context, “[a] court cannot, under the equitable powers of [the
UCL], award whatever form of monetary relief it believes might
deter unfair practices.” (See Korea Supply Co v. Lockheed Martin
Corp., supra, 29 Cal.4th at p. 1148; see also Day v. AT&T Corp.
(1998) 63 Cal.App.4th 325, 339 [“[I]n the absence of a measurable
loss [the UCL] does not allow the imposition of monetary sanction
merely to achieve [a] deterrent effect.”’].) Likewise here, the
conceded importance of deterrence is not license to rewrite the
Cartwright Act to permit Plaintiffs to recover damages sustained, if
at all, by someone else, or to receive restitution under the UCL of

money they have already recouped.
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CONCLUSION

For the reasons set forth above, Defendants respectfully request
that this Court deny the Petition for Review of the Court of Appeal’s

decision.
DATED: September 25, 2008

Respectfully,

FILICE BROWN EASSA & MCLEOD LLP

) A P
s

WILLIAM E. STEIMLE

AND

DAVIS POLK & WARDWELL
ARTHUR F. GOLDEN
WILLIAM J. FENRICH
DANIEL J. SCHWARTZ

Attorneys for Defendant and Respondent
ASTRAZENECA LP, and jointly on behalf of all
Defendants and Respondents
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