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Executive Summary

The Civil and Small Claims Advisory Committee recommends revising Answer— Unlaw/ful
Detainer (form UD-105) to add a new affirmative defense established by the Legislature in 2010
in unlawful detainer actions for victims of domestic viclence, sexual assault, or stalking. This
revision is necessary to respond to a legislative mandate that the Judicial Council shall, on or
before January 1, 2012, create a new form or revise an existing form to enable parties to assert
the new affirmative defense. (Code Civ. Proc., §1161.3(¢).)

Recomimendation

The Civil and Small Claims Advisory Committee recommends that the Judicial Council approve
the revised Answer—Unlawful Detainer (form UD-103), effective January 1, 2012, to include a
new affirmative defense added by new legislation and, at the same time, make minor formatting
revisions to facilitate electronic assembly of the form in the future.

The revised form is attached at pages 6-7.



Previous Council Action

The Judicial Council approved Answer——Unlawful Detainer (form UD-105) in 1981 and has
made various revisions to the form since then. Because the affirmative defense created by Senate
Bill 782 is new, the Judicial Council did not previously include it in unlawful detainer answer
form.

Rationale

Legisiative implementation

Code of Civil Procedure section 1161.3 (Sen. Bill 782 [Yee]; Stats. 2010, ch. 626) was added by
legislation creating an affirmative defense to an eviction based on the tenant’s having been the
victim of domestic violence, sexual assault, or stalking. The statute' provides methods of
documenting the domestic violence, sexual assault, or stalking. (§ 1161.3(a)(1).) It authorizes
eviction on three days™ notice if either (1) the tenant allows the perpetrator to visit the property,
or (2) the landlord reasonably believes that the presence of the perpetrator poses a physical threat
to others or to a tenant’s right to quiet possession.(§1161.3(b).) :

The statute mandates that the Judicial Council shall, on or before January 1, 2012, develop a new
form or revise an existing form that may be used by a party to assert in the responsive pleading
the grounds stated in this section as an affirmative defense to an unlawful detainer action.
(§1161.3(e).) The revisions to form UD-105 recommended in this report implement that
mandate.

' Changes to Judicial Council form UD-106

Statutory compliance. The proposal would add a new affirmative defense to form UD-105 item
3, which states various affirmative defenses that the tenant may plead. New item 3i provides:
“Plaintiff seeks to evict defendant based on acts against defendant or a member of defendant’s
household that constitute domestic violence, sexual assault, or stalking” and includes a
parenthetical explanation of the documentation requirements of the new defense. This addition
meets the legislative requirement in Code of Civil Procedure section 1161.3(¢).

Revised caption. Currently, form design must take into account the need to make the forms
compatible with electronic forms generation and assembly, while still making them workable for
self-represented litigants who handwrite them. To this end, the caption box on form UD-105 has
been revised to capture information in separately identified fields for attorney or party name,
state bar number, law firm name, street address, city, state, and zip code. Previously, this
information was entered in undifferentiated and unlabeled open text lines.

This change will allow the form to bétter integrate with computerized case management systems
that need to receive each item of caption data separately in order to populate other forms and

' Unless otherwise indicated, all statutory citations hereafter are to the Code of Civil Procedure,



documents with the data. It will also facilitate integration of the form into an automated
document assembly process.

Overflow instructions. Overflow instructions have been added at items 2b(1), 2b(2), 4b, 4c, and
3e. Overflow instructions alert the user to create an attachment if the response for the item will
exceed the available space on the face of the form. The current Judicial Council forms overflow
format is to place the entire answer on the attachment page rather than to split the answer
between the face of the form and an attachment page. Therefore, the box at form item 3j (now
3k) indicating that the answer is “continued” on an attachment page has been replaced with a
statement indicating that the complete response is on the attachment form. The current format is
also to place the overflow instruction before the field so that the user will consider whether an
attachment will be needed before starting to enter the answer in the field. These changes also
facilitate providing for overflow within an automated document assembly process.

Short title. The short title for party names formerly at the top of page 2 of the form has been
deleted. Judicial officers report that there is no need for this component, and legal aid attorneys
report that providing the information can be burdensome when assisting with a large number of
cases. The case number item remains at the top of the second page.

Comments, Alternatives Considered, and Policy Implications

Comments

The proposed revised form was circulated for public comment in spring 2010. Comments were
received from seven commentators, including three superior courts (for Modoc, Monterey, and
San Diego Counties)®, Bay Area Legal Aid, the Orange County Bar Association, a commissioner
from the Superior Court of Riverside County, and a private individual.’

All the commentators except for the private individual generally supported the proposed
revisions, although most suggested some modification, as discussed below.

Comments on the statement of the new affirmative defense. In addition to seeking comments on
the revisions generally, comments were solicited on the language that should be added to the
form describing the new affirmative defense. In conformance with the other items for affirmative
defenses on the form, the text for item 3i provides a summary description of the defense, without
including a detailed list of all elements that must be proven. The Invitation to Comment asked
for comments on whether the phrase “in violation of Code of Civil Procedure section 1161.37
should be added to the end of the proposed item to essentially incorporate the other elements of
the statutory defense into the item.

? The Superior Court of Sacramento County noted that it had reviewed the proposal but had no comment to make.

* A chart summarizing the comments and the committee’s responses to each is attached at pages 8-13.



Both the Orange County Bar Association and the Superior Court of Monterey County thought
that a reference to the code section should be added. Bay Area Legal Aid and Commissioner
Pamela Thatcher from the Superior Court of Riverside County disagreed. Commissioner
Thatcher stated that such a reference may make self-represented litigants, who may be unaware
of what the statute requires, hesitate to check the affirmative defense even when it is applicable.
The legal aid commentator was also concerned about the burden on self-represented litigants,
That commentator also saw no need to add the statutory reference when none of the other
defenses included such a reference and noted that if the intent was to ensure that the defendant
understood the documentation required to make such a defense, the intent would be better served
by adding instructions to that effect in the form. The committee agreed and has modified item 3i
to include such instructions.

The Superior Court of San Diego County noted a concern that the language in item 3i does not
constitute a defense, but only reiterates that the defendant has been accused of being involved
with domestic violence. However, item 31 states that the eviction is “based on acts against” the
tenant or the tenant’s family that constitute domestic violence or one of the other listed wrongful
acts, This language comports with the statute, which prohibits a landlord from terminating a
tenancy based on such acts. (§ 1161.3.)

Mr. Russell Haberman, the private individual commenting on the proposal, disagreed with the
proposed revision to the form on the ground that the new language does nothing to cure or
improve what he views as a problem with the entire unlawful detainer process. Most of Mr.
Haberman’s concerns are outside the scope of the current proposal. His objection that it does not
make sense to make stalking or the other crimes a defense to an eviction is one that may have
been appropriate to make to the legislation but is not relevant at this point, with the legislation
already in place and the Judicial Council mandated to provide a form for the new affirmative
defense.

Other Comments. The Superior Court of San Diego County requested that the form be revised
and made into a plain language form in light of its extensive use by self-represented litigants.
This proposal is beyond the scope of the current proposal but can be considered by the
committee in the future.

Commissioner Thatcher suggested some further revisions to the form based on her experience
with unlawful detainers. The committee declined the commentator’s suggestions to rearrange
various items on the form, but agreed with her suggestion that the language requiring that each
defendant without an attorney filing the answer sign the document be repeated at the end of the
form. The form has been revised to repeat that language as suggested,

Alternatives Considered
Although the committee briefly considered not recommending any action on this form, it
concluded that the forms need to be revised in light of the legislative mandate that the council



either create a new form to be used by tenants to assert the new defense or revise a current form.
(§ 1161.3(e).) The committee concluded that revising the current form was more efficient and
simpler than creating an entirely new form.

implementation Requirements, Costs, and Operational Impacts

Form UD-105 is prepared by parties, so the revisions should impose no significant costs on the
courts. Should a court choose to provide copies of forms upon request, the court may incur the
expense of creating or copying the blank forms.

Attachmenis
I. Form UD-105, at pages 67
2. Comment chart, at pages 8§13






ubD-108

FOR COURT USE ONLY

08.18.11

Not Approved by
the Judicial Council

STREET ADDRESS:
MAILING ADDRESS:
CITY AND ZIP CODE:
BRANCH NAME:

PLAINTIFF:
DEFENDANT:

CASE NUMBER:

ANSWER—UNLAWFUL. DETAINER

answers the complaint as follows:

2. Check ONLY ONE of the next two boxes:
a. [ | Defendant generally denies each statement of the complaint. (Do not check this box if the complaint demands rmore
than $1,000.) '
b. 1 Defendant admits that all of tha statements of the complaint are true EXCEPT:

{1) Defendant claims the following statements of the com Ise (state paragraph numbers from the com laint
or explain below or on form MC-025): : \ nef

(2} Defendant has no information or belief that the foliowing statements of the comgplaint are true, so defendant denies

them {state paragraph numbers from the complaint or explain below or on form MC-025):
a“:’{

3. AFFIRMATIVE DEFENSES (NOTE: For each box checked, you must stafe brief facts to support it in item 3k {top of page 2).)
a. [ (nonpayment of rent only) Plaintiff has breached the warranty to provide habitabie premises.

b. [ {nonpayment of rent only) Defendant made needed repairs and properly deducted the cost from the rent, and plaintiff did
not give proper credit,

e. T 71 (nonpayment of renf only} On (datey. before the notice to pay or quit expired, defendant
offered the rent due but plaintiff would not accept it.

d. [] Plaintiff waived, changed, or canceled the notice to quit.

e. [ Plaintiff served defendant with the notice to quit or filed the complaint to retaliate against defendant.

f. T 1 By serving defendant with the notice to guit or filing the complaint, plaintiff is arbitrarity discriminating against the
defendant in violatior: of the Constitution or the laws of the United States or California.

g. [] Plaintiff's demand for possession violates the local rent control or eviction control ordinance of {eity or county, title of
ordinance, and date of passage}:

— (Also, briefly stafe in item 3k the facts showing violation of the ordinance.)
h.

Plaintiff accepted rent from defendant to cover a period of time after the date the notice to quit expired.

J. 1 Other affirmative defenses are stated in item 3k.

Form Approved for Optional Use

Judicial Council of California ANSWER-—UNLAWFUL DETAINER

UD-108 [Rev. January 1, 2012)
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UD-105

CASE NUMBER:

3. AFFIRMATIVE DEFENSES (cont'd}

k. Facts supporting affirmative defenses checked above {identify facts for each item by its letter from page 1 balow or on
form MC-025):

4. QTHER STATEMENTS
a. [ ] Defendant vacated the premises on (dafe):
b. [__] The fair rental vaiue of the premises alleged in the compt
e o BErins

aint is excessive (explain below or on form MC-025):

c. [_] Other (specily
Otfier st

5. DEFENDANT REQUESTS
a. that plaintiff take nothing requested in the complaint.
b. costs incurred in this procesding.
c. [__] reasonable attorney fees.

d. [ ] that plaintiff be ordered to (1) make repairs and correct the conditions that constitute a breach of the warranty to provide
habitable premises and (2) reduce the monthly rent fo a reasenable rental value until the conditions are corrected.

e. ] Other (specify below or on form MC-G25)

6. Number of pages attached:
UNLAWFUL DETAINER ASSISTANT (Bus. & Prof. Code §§ 6400—8415)

7. (Must be completed in all cases.) An unlawful detainer 1 didnot [__] did for compensation give advice or
sesigtantonce with this form. (if defendant has received any help or advice for pay from an unlawful detainer assistant, state:
a. Assistant's name: : b. Telephone No.:

¢. Street address, city, and zip code:
d. County of registration: e. Registration No. f. Expires on (date):

(Each defendant for whom this answer is filed must be named in item 1 and must sign this answer unless his or her atforney signs.)

b

(TYPE QR PRINT NAME) {SIGNATURE OF DEFENDANT OR ATTORNEY)

4

{TYPE OR PRINT NAME) {SIGNATURE OF DEFENDANT OR ATTORNEY)

VERIFICATION
(Use a different verification form if the verification is by an atforney or for a corporation or partnership.}
| am the defendant in this proceeding and have read this answer. | declare under penalty of perjury under the laws of the State of
Caiifornia that the foregoing is true and correct. Date:

(TYPE OR PRINT NAME) {SIGNATURE OF DEFENDANT)

U105 [Rev. January 1, 2012) ANSWERWUNLAWFUL DETAINER Page 20f 2
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