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Civil justice lessons from. an inquiry

Fug Honounasts STorHaN T, Goubet

me April 23, 2007, to Ocraber 1, 2008, 1 was the commis-
sioner of the public Inquiry into Pediatric Forcnsic Pathology in
Oneario. While our task was to make recommendations 1o restore
public confidence in pediacric forensic pathology, particularly its
use in the criminal justice systenm, I think a number of the lessons
we learned may well be helpful to the civil justice system.

I a gencral sense, these lessons concern, first, sorme of the
Processes We used, and secand, the ways (n which expert scicneific
cvidence can best be made to play its propet role in the justice
system.

"o set the scene, Jat me give 4 brief outline of the circum-
stances surrounding the inquicy.

It hardly tieeds saying that the tragedy of a child who dies in
criminally suspicious circumstances is a devastating cvent for the
parchzs, the family and the encire community. [t is vital fof saclety
to deal with the tragedy in 3 way that is right and just and that
allows all thosc affected to come 0 terms with it. The criminal
justice system is ceneral to this task. Tt must seck to detcrmine
whether there is truth to the suspicion that the child was killed
and, if so0, by whom.

‘The role of the forensic pathologist can be vital to this task.
"T'he suspected parent or caregiver will often have been che only
person in contact with the child in the hours preceding death.
There may be lirde additional evidence. But if the pathologist
determines the cause of the cild’s death, that opinion may be
enough to play 2 decisive role in determining whether someganc
is charged and convicted. In these circumstances, the criminal
justice system must be able to rely confidently on the opinion if
it is wo deliver a just ourcome,

The inquiry I chaired was triggered by the annouricement of
the resulss of the review conducted by the Office of the Chief
Coroner of Ontatio of the work of Dt Charles Smith in the 45
criminally suspicious pediacric death cases he did between 1991
and 2001, when he azreed o stop doing forensic work.

Although biis specialty was pediatric pachology, through the
1990s Dr. Sraith had grown o iconic statuee in the wodd of
pediattic forensic pathology in Onario. He had been appointed
divector of the new Ontatio Pediacric Forensic Pathology Unit at
the prestigious Hospital for Sick Children.
While he had no formal training in forensic
pathology, his cxperience ssemed to be un-
cqualled and his mannet brooked no
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disagreement. He was widcly seen as che expert (0 g0 10 for the
most difficult eritinally suspicious pediatric deaths. In many of
chase cases, his view of the cause of death was the ctitical opinion
and figured p.rominent!y in the outcome.

During the 1990s, Dr. Smith’s reputation grew. There wete,
however, also significant warning signals — signals that were
largely ignored by those charged with the oversight of D, Smith
and his wotk, bur that began to erode his reputation.

The results of the chief coroners roview wese extremely dis-
turbing, They constitured the Last and most serious blow to public
faich in Dr. Smith, pediatric forensic pathology and the role it
muse play in the criminal justice system. The five eminent foren-
sic pathologists who did the roview, all with impeccable
:nrernagional teputations, found that in number af cascs Dr.
Semith's conclusions were not reasonably supported by the materi-
o1s available, [n 20 of che 45 cases, they took issue with Dr. Smith's
opinions in either his report of his testimany ot borh. In all 20,
these opinions playcd a pare in involving individuals with the
criminal justice system. In 12 of the 20, there were findings of
guilt, many of them on very serious charges.

The results were announced on April 19, 2007. Six days later,
my inquiry was established.

We were tasked with conducring a systemic review of the way
in which podiatric forensic pathology was practised and overseen
in Onrario during the Smich years, particularly 4 it relaces to the
criminal justice system, In oeder to make recommendations fot
the future.

On, being appointed, the first and most important deeision |
made was to appoint Linda Rothstein as my cotsmission counsel.
We then assembled an extraordinarily ralcnted legal team. The
other leaders were Mark Sandlex for criminal faw and Rob Cenm
and Jennifer McAlcer as assistant commission counsel. They
worked tirclessly for the next 17 months. 1 awe them a great deal.
And afl of us ows our Families an equal amonat for their patience
and support.

Our fitst task was to devise the process we would use. Several
aspecrs of it are, I think, pasticulatly getmane to the civil justice
system.

The fitst relages to the principle of proportionality. Many
inquiries have emphasized “thoroughness” as a guiding principle
- the importance of ensuring tha any issuc relevant to the man-
date is fully explored. While 1 agree that this cannot be ignored,
it is important not to confusc it with exhaustiveness.

On the recammendation of my eounsel, T was guided as well
by the principle of proportionality. Investigarive and hearing
cime was allocated in proportion to the importance of the issue
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to the inquiry’s mandare. That could be done only beeause we
invested time ar the beginning in derermining the Facrual and
policy mandate raised by our order-in-council. We were thus
able to focus most on the major issues and pay far less atenriots
ter the minor ones.

Eor example, although the relationship betwecn padiatric
forensic pathology and child protection proceedings was explored,
it was niot 4 core issue that needed w be cxamined at lengeh. With
the confidence that can only come by knowing the case well,
commission counsel did not follow every conceivable lead or
interview everyonc with any information that might be relevant
or eollcee 2ll documents of any conceivable relevance, Ratcher, we
focused on what was significant. More than anything ¢lse, this
allowed us to procecd expaditiously.

1 know that the principle of proportionality has increasingly
come te inform civil justice reform. Tf our inquiry can be seen as
+ test drive of that principle, its benefits are enormeus. Tt does nen
iuse apply to the chaiee of procodures of the expendirure of funds,
It at Jeast as imporsantly to the allocation of time, based on a
determination of which issues teally macter in a trial and which
are secondary. A clear-cyed and determined approach to civil jus-
ticc on this basis would pay huge efficiency dividends.

A sceond aspect of our process that | would like 1o deseribe
fows directly (rom rhis approach. Ir relates to our time manage-
ment of the testimony of each witness. Our easly understanding
of the real issues that we had 1o address became the prism through
which we vicwed the evidence each witness could offer.

Take Dr. Sriith as an example. By mid-Seprember 2007, we
were able to determine just what issues he could help us with,
Tha allowed us to derermine not anly when he would be called
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bouc, more importantly, that a week would be sufficient to clicit
what he could give us. All parties knew both of these things
several months before our hearings began, and they could pre-
pare accordingly.

[ also adopted the practice of my colleague Associate Chief
Justice Dennis O'Connor i1 the Walkerron Inquity, namely to
allocate no more time for all cross-exatminations of a wieness than
was allocated to commission counsel for the evidence-in-chief.
And after raking requests from counsel for shares of rhat cross-
examnination time, § then subdivided it according to the inrerests
of the parrics in the particular witness. The result, [ think, was an
efficient process that did not compromise fairness. Indeed, 1 now
frel about evidence as | have always felt aboue argument — that
tirne limits, derermined reasonably and in advance, significantly
improve the quality of the evidence process. A focused cross-
examination is far superiot to an unfocused one.

1 am convinced that this approach can be applicd ro the civil
justice system. It requires, hafore timelines are imposed, thar
there be a good understanding of the key issucs to be deter-
minod and what the particular witness can contribute to them,
that this knowledge bz developed with the assistance of counsel
and that all this be done in advance and on a teanspatently
reasoned hasis. Tt also requires firm implementation, with excep-
tions being made only when tuly unanticipated matters of
significant relevance arise unexpectedly. 1F all this is done, the
benefits can be dramacic.

The third aspect of our process that might be useful relates to
the cases in which the chief cotoner’s eview had expressed setious
concerns about D, Staith’s work. Because these cases triggered
the inquiry, they had to be contral to our factual investgarion.
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Alchough we were not to TEpOrT ot Svery aspect of these cases, it
was vital that we examing what Failed with the practice and over-
sight of pediatric forensic pathology in them, since they
excrnplified ways in which the systern could, and indeed did, go
ladly wrong.

To derermine the systemic failings they demenstrated, it was
essential to first detormine what actually happened. Only then
could we cvaluate whar failed and how the failures arose. and
then recommend measures to ensure that these mistakes would
net be repeated.

Wi quickly concluded that the rimeling we were given made
it impossible for us to call cvidence about what happened in each
case, one after the other. Most inquiries have their hands full
dealing with just on¢ case — witness those concerning Donald
Marshal, David Milgaard and Guy Paul Morin.

Courtesy of the creative thinking of Linda and her wam, our
solution was something we called overview rports. During our
Grst four manths, we turned our young staff lawyers loose an the
chaflenge of ereating an overview fepoEt for each of the cascs that
was important to our mandate. .

We produced 18 overview reports, most of themn wel over 100
pages in length, Using the televant documents in our database
and the oceasional interview, these teports ser out the core facts
and the background of cach case in neurral and non-argumenta-
tive language.

The goal was to deeail whar happencd with serupulous accu-
racy but with no evaluadon. This decail included the steps taken
in the death investigation, the criminal procecdings and any
related child protection procecdings. The actions of the pathole-
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gist, the corofien, the key police officers, Crown and defence
counsel and family members were all coversd. In this way, D
Simith’s work was situated wichin the complex factual matrix that
nderlics every pediatric death investigation in criminally suspi-
clous clrcumnstances.,

Before we finalized these reports, they wre circulated and
commission counsel invired the partics with standing to give us
proposed modifications, additions or deletions. Because of the
carc taken in their preparation, almost no alterations were sug-
gesied, and all thac were suggested were accommodated. Had any
= econcilable differences arisen, the parties kacw they had the
option of addressing the issue chrough evidence they might call
at the inquiry. That option was never taken.

“The overview reports were fled on the first day of public hear-
ings, on November 12, 2007, They proved to be invalusble
cources of information that allowed us 1o move directly ro an
evaluation of whether what had happened constitated systermic
failings in the practice and aversight of pediatric forensic pathol-
ogy. In cffect, we began out heatings with over 1,600 pages of
necessary cvidence taken at no cost in hearing time.

Thete are many civil trials in which a similar process might be
wsed. Tt could consist of the Bling of agreed cvidence about whar
happened where the real contest is not that, but rather the cvalu-
ation of what happened against a factual or legal standard, Even
if the filed evidenee was not agreed to, buc simply constitured
evidence-in-chief, hearing tirme would be saved. Many adminis-
rrative tribunals proceed in this way. We did this at the inquiry
without Dr. Smich's evidence-in-chief, wh ich obvigusly was going,
to be contested. Indeed, 1 remember doing a civil orial wich
Dennis O'Connor before Associare Chief Justice Frank Callaghan
(a3 he then was) in which we procceded in this way, and Tam sure
that trial was far from unique.

Let me rurn now from issues of process to several of the sub-
stantive questions we dealt with that also may be of televance to
the civil justice system.

While my report nceessarily has a good deal to say aboyr how
to improve the actual practice and ovetsight of forensc pathology,
the intetface of the science with the criminal justice system was
also of vical importance. My report addresses the roles thar the
expert witness, counsel and the coutt each must play if the justice
eystem is to be protecred againse flawed scientific evidence.
Although the report is mostly argeted ac forensic pathology,
think it also has geoeral application.

The evidence a¢ our inquiry clearly demenstrated a number of
ways in which an expert seientific opinion (whether given in writing
or evidence) can lead to misunderscanding or misinterpretation by
the lay audiences in the justice systen, Herc area few examples,

To begjin with, the use of clear, plain and unambighenus lan-
guage is cssential. For example, like Justice Fred Kaufman in the
Morin Inguiry, we found the phrase “consistent with” to have
infected many opinions. Forensic pathologists who were unable
to narrow their opinions to a single cause or a mechanism of
death would often indicate that the pathology is “consistent with”
a particular cause or mechanism of death such as smothering, The
dsk of ambiguity here is obvious. Even if used by the expert w
meant no more than that it is not impossible that the cause of
death is smothering, it may be heard by a legal audience as being
reasonably likely that the cause of death is smothering. Counsel
who vet their experes’ opinions for this sort of language are
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scrving the justice system well.

The lovel of crtainty with which the expert holds an opitiion
can also be a source of difficulry. Particulady if the science i an
interpretive one — as forensie pathelogy is ~ opinions that appear
on paper to be held with unqualified certainty may be advanced
by the experc with far less confidence. Here, too, transparency
and claricy of language ought to be the goal of counsel prepacing
the witness.

My final example is onc that was of particular imporeance in
our inguiry. Pediatric forensic pathology is a science in which
thate are 2 numhber of arcas of significant controversy. These are
arcas in which respacted members of the specialty hold signifi-
cantly different views, The bast lenown of these areas i3 shaken
baby syndrome. There arc different schools of thoughr about the
diagnostic crireria that must be found in order 1o support such 2
conclusion, or cven wheeher i is possible to exere enough force
on an infant through shaking alone to cause faral injuty.

T 2 number of the cases we examined, the expert opinion of
"shaken aby” was offercd with no reference at all to the existence
of the controversy, let alone any attempt to locare the opiniop
within the controversy. Such an approach leaves the justice systemn
without a vital part of the context for the opinion and impedes
both proper testing by opposing counsel and fully informed
evaluation by the trier. If the expert is to optimize his or her utility
to the justice system in such a ¢ase, this must be corrected, Onee
agaity, counset calling the expert has an importank rele to play in
cnsuring that this is done.

tn addition to ensuring that the expert opinions they intend
to call communicate as effcctively as possible, counsel have an

MMenderson Strectured Settlements:
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important rolc in protecting the justice sysem against flawed
ccicntific evidence by helping to ensure that expert evidence
always mects a basie standard of reliability.

My report addresscs this issue by focusing largely on the role
of the court as gatekeeper, with its ebligation ro castire that cxpert
evidence has a threshold reliabiliey. Counscl, however, also have
an obligation to vet expert scicntific cvidence against this stan-
dard, both beforehand, for expert evidence they intend to cail,
and in cross-cxamination for expert evidence they challenge. For
both eounsel and the court, the substantive questions are whether
the jurisprudence is clear char threshold veliability is an available
tool of admissibility and, if so, how it can be applied in practice.

The Supreme Court of Canada, in R & Moban,' cstablished 2
fout-patr cest for the admissibiliy of expert evidence! It must be
relevant and necessary in assisting the erier of fact, Hot otherwise
subjcct to an exclusionary rule, and"giv&n by a propetly qualified
expert. The post-Mehan jurisprudence makes clear, T think, that
reliability plays a centtal tole in 2 number of these eriteria, particu-
larly relovance and necessity. As my former colleague Charron
J.A. (25 she then was) said in £, » £ Ak

The evidence must meet a cerain theashold of reliabilicy in order to
have sufficient probative value to mee the eriterion of relevance. The
reliabilicy of the evidence must alsa be considered with respect to the
second critetion of necessity, after all, it could hardly be said that
the admission of unreliable cvidenee is necassary for a proper adjudi-
eation to be made by the wicr of face?

Indecd, T would say that rcliability has always becn a funda-
mental organizing principle of the law of cvidence, Often applied
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tos novel science, it is by no means limmited to thaty R o £~ L J2
and R. n. Trochym® put this beyond doubs,

Whete the court is performing its garckeeper function, the
reliability of expert evidence muse be determined to be sufficient
to permit it to be considered by the trier of face, the jury. If the
court is thae trier, reliabiticy is applied as part of che derermina-
tion of whether the expert evidence is o be selied upon. For
counsel, the concept is importane in cvaluating whethet one’s
own expert ¢an properly be called, or whether the other side’s
expert evidence can properly be admirred and considered.

How then is the concept unpacked in practice? In R v [ -
L., the Supreme Court affiemed the utility of the criteria for
rehiability cstablished in the famous 1993-American case of
Daubert v. Mervell Dow Pharmacenticals Inc.” hether ghe theory
or techiique employed by the expert has been ccﬁhmm it
has been subjected to pasr teview on pubficatie krown or
potential crror rate; an%ethcr the theory or technique has gen-
aral aceeptance in the feld.

In the chapeer on chis subject in my report, Eset outa number
of additional specific criteria thar may be helpful in pardcular
cases. Lot me leave you, however, with one general thought.

Expert. scicntific cvidence is becoming increasingly common,
and increasingly important, in the civil justice syseem, just as it is
it the criminal justice system. It is vital that all of us be increas-
ingly vigilant in ensuring its reliabiliy, if the system is to deliver
just putcomes. We cannot and should not be daunted by the
challenge, even though much of the science sectms esoteric and
difficult o understand. The task can be accomplished ifa vigilant
attitude is coupled with an application of the specialized skill we
have been trained in — the ability to think logically.

At its simplcst, that means examining the expert scientific
apinion ro see if the underlying data on which the opimion is
bascd has been accurately observed and recorded. [r means then
sceing if the expert’s reasoning process from that data to the
ultimase opinion is ser out clearly and comprehensibly. Most
importantly, it means secing if this explains how the opinion
follows from the data. Simply put, js the rcasoning process
logical? This approach is obviously net failsafe. It is, however,
an important way of approaching the retinbility of expert evi-
dence that draws on what we are good at. In effect, it uscs our
oW eXperise.

To conclude then, these arc some of the lessons - lessons of
process and Jessons of substance - that 1 fearned from our inquity
and thar ] think can be of use to the civil justice systom. There are
undoubredly othets, and in the inserest of sales of aur book, 1
usge gach of you to rush out and purchase your own copy and
read it in deeail.

Suffice ic to say that if there are any civil justice lessons to be
learned from the Inquity into Pediatric Forensic Pathology in
Onario, it will simply enhance the peivilege it has been for me to
SeIVC 4% [I5 COMIMISSIONEL
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