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No. S256149 
. .

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

IN RE WILLIAM M. PALMER, ON HABEAS CORPUS 

AFTER A DECISION BY THE COURT OF APPEAL 

FIRST .APPELLATE DISTRlCT, DIVISION Two 

CASE No. A 154269 

APPLICATION FOR LEA VE TO FILE AMICI CURIAE BRlEF IN SUPPORT OF 

RESPONDENT WILLIAM M. PALtvIBR 

TO THE HONORABLE CHIEF JUSTICE: 

Pursuant to California Rules of Court, rule 8.520(f), the Prison Law 

Office, David Muhammad, and Vincent Schiraldi request permission to file 

. the attached amici curiae brief in support of respondent William M. Palmer. 

The Prison Law Office, David Muhammad, and Vincent Schiraldi 

specifically seek to help this Court answer the second question presented by 

the Court on review: if this life prisoner's continued confinement became 

constitutionally disproportionate, what is the proper remedy? Because parole 

is part of the continuing punishment for an underlying conviction, the proper 

remedy for a constitutionally disproportionate confinement is to end all 

punishment. The Prison Law Office, David Muhammad, and Vincent 

Schiraldi stand in a position to offer a unique perspective on legal issues 

related to parole, and to hopefully· aid this Court in resolving any questions 

about the role of parole in California. This argument complements and is not 
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INTRODUCTION 

In In re Lynch, this Court held that the California Constitution bars 

the state from inflicting excessively disproportionate punishment. See In re 

Lynch, 503 P.2d 921, 930 (Cal. 1972). Also in Lynch, this Court established 

a remedy for when the state has imposed excessive punishment-all future 

punishment must cease; the defendant is "entitled to his freedom." Id. at 940-

41. Any other remedy would extend the already excessive punishment,

compounding the constitutional violations. Courts only need to ask: is the 

remedy the State seeks further punishment? As the State has already 

conceded, the answer here is yes-parole is punishment. See Opening Brief 

on the Merits, 40 ("[B]oth parole and incarceration are punishment for the 

conviction."). 

The argument details how parole is punishment, proposes the 

appropriate remedy in this case, and refutes the State's legal and policy 

arguments to the contrary. 

I. PAROLE IS PUNISHMENT.

Parole continues to punish people for their underlying convictions. 

See, e.g., People v. Nuckles, 298 P.3d 867, 871-72 (Cal. 2013) ("Further, 

parole is a form of punishment accruing directly from the underlying 

conviction ... Being placed on parole is a direct consequence of a felony 

conviction and prison term."). In fact, courts agree that parole is a form of 

punishment existing on the "continuum of state-imposed punishments." See 

e.g., Samson v. California, 547 U.S. 843, 850 (2006); Nuckles, 298 P.3d at 

871; United States v. Cervantes 859 F.3d 1175, 1180-81 (9th Cir. 2017), 

reh 'g denied en bane ( Sept. 12, 2017). Parole punishes by restraining 

people's behavior and restricting their rights. See, e.g., In re Palmer 245 Cal. 

Rptr. 3d 708, 730 (Cal. App. 1st Dist. 2019) ("It is difficult to comprehend 
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how his release under such conditions can be seen as anything other than 

continued restraint and punishment for his crime."). 

A. The State Deprives Individuals on Parole of Fundamental Rights

Guaranteed to Individuals Outside of State Custody.

Because parole is a form of punishment, individuals on parole

experience restrictions of their fundamental rights and liberties that are 

otherwise constitutionally guaranteed to free citizens. As this Court has 

recognized, "[t]he restraints on liberty and constructive custody status further 

demonstrate that service of parole is part of the punishment imposed 

following a defendant's conviction." Nuckles, 298 P.3d at 872. 

1. Individuals on Parole Do Not Enjoy the Full Liberty that Individuals

Outside of State Custody Enjoy.

The state is permitted to restrict the liberty of individuals on par<."'le 

because they are still in state custody. "A prisoner released on parole is not a 

free man." People v. Denne, 297 P.2d 451, 456 (Cal. App. 2d Dist. 1956). 

Often, individuals on parole serve a portion of their punishment "outside 

rather than within the prison walls." Id. at 457. Thus, courts consider 

individuals on parole legally akin to people in prison. See Ex parte Stanton, 

147 P. 264, 265 (Cal. 1915) (stating that an individual "remains a prisoner, 

although out on parole"). In fact, the "Supreme Court of the United States 

has characterized the violation of a condition of parole as being, in legal 

effect, on the same plane as an escape from the custody of the prison warden. 

'His status and rights were analogous to those of an escaped convict."' 

Denne, 297 P.2d at 458 (quoting Anderson v. Coral!, 263 U.S. 193, 196 

(1923)). Due to their constructive custody status, the liberty interests of 

individuals on parole are "partial and restricted," even though they enjoy 

some liberty outside of prison. In re Taylor, 343 P.3d 867, 878 (Cal. 2015) 

( citing Denne, 297 P .2d at 457). 
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The state restricts the liberty of people on parole in two ways. First, 

people on parole must comply with conditions that restrict many aspects of 

their lives. Second, parole conditions give the state broad latitude to 

reincarcerate a person on parole for even minor violations of those 

conditions. See Morrissey v. Brewer, 408 U.S. 471, 478 (1972). As one 

scholar of California parole has observed, "parole's force is intimately 

connected to the threat of reimprisonment." Robert Werth, / Do What I'm 

Told, Sort of Reformed Subjects, Unruly Citizens, and Parole, 16 

Theoretical Crim. 329,335 (2011). People on parole do not possess the same 

level of liberty as free citizens, and what limited liberty they do possess is 

subject to revocation if they fail to comply with their conditions. 

2. Individuals on Parole Are Entitled to Fewer Due Process

Protections Than Free Individuals.

Although people on parole are entitled to minimal due process rights, 

they enjoy fewer procedural rights than free people. Moreover, unlike the 

"absolute liberty" interest that courts recognize for free individuals, those on 

parole only have "conditional liberty properly dependent on observance of 

special parole restrictions." Morrissey, 408 U.S. at 480 (establishing 

minimum due process rights for parole revocation hearings). As a result, 

people facing parole revocation proceedings are entitled to fewer due process 

protections than those in initial criminal proceedings. 

These lower protections are evidence of how parole acts as 

punishment. Because parole revocation "is not part of a criminal 

prosecution," the "full panoply of rights due a defendant in an initial criminal 

proceeding does not apply to parole revocations." Id. at 475. For example, 

evidentiary rules for parole hearings are weaker than for criminal cases. The 

exclusionary rule generally does not apply, see, e.g., Pennsylvania Bd. of 

Probation and Parole v. Scott, 524 U.S. 357 (1988); In re Ralph Martinez, 
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463 P.2d 734 (Cal. 1970), hearsay evidence may be admissible, see, e.g., 

United States v. Hall, 419 F.3d 980, 985 (9th Cir. 2005), and violations are 

determined by a preponderance of the evidence standard, see People v. 

Rodriguez, 795 P.2d 783, 785 (Cal. 1990). 

These diminished rights allow California to reincarcerate individuals 

on parole without the constitutional protections afforded to defendants facing 

initial prosecutions. Because the standard of proof for a parole violation is 

lower than the standard of proof for a criminal conviction, even dismissal or 

acquittal of underlying criminal charges that provoked the revocation 

proceedings will not result in automatic dismissal of the parole violation 

charges. In fact, prosecutors may find it "more expedient" to reincarcerr..te 

someone "by simply revoking their parole, rather than by going through the 

process of indicting, convicting and sentencing them for the new crime they 

were arrested for." Eli Hager, At Least 61,000 Nationwide Are in Prison for 

Minor Parole Violations, The Marshall Project (April 23, 2017), 

https://www.tbemarshallproject.org/2017/04/23/at-least-61-000-

nationwide-are-in-prison-for-minor-parole-violations. Employing a practice 

known as "flash incarceration," the state can incarcerate a person on parole 

for up to ten days for any violation of a parole condition, no matter how 

small. That person may be detained "in a city or a county jail due to a 

· violation of. .. [their] conditions of parole" for a period "between one and 10

consecutive days." See Cal. Penal Code § 3000.08(e). Simply missing a

meeting with a parole supervisor may result in incarceration, destabilizbg

the life of an individual on parole, and jeopardizing their employment and

housing status.

3. Parole Abridges Other Constitutional Rights of People on Parole.

The state also significantly restricts the Fourth Amendment rights of 

people on parole. The Fourth Amendment protects ordinary citizens' 
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adjacent to an already excessive prison term compounds the excessive 

punishment. 

· II. THE REMEDY FOR EXCESSIVE PUNISHMENT IS TO

REMOVE THAT WIDCH IS EXCESSIVE.

When someone has already been punished disproportionately relative 

to his individual culpability, the state may not continue to punish him further. 

The Lynch test determines when a punishment becomes impermissibly 

excessive. As this Court described in Lynch, punishment becomes excessive 

wheri it becomes "so disproportionate to the crime for which it is inflicted 

that it shocks the conscience and offends fundamental notions of human 

dignity." 503 P.2d at 930 (Cal. 1972). Excessiveness is a matter of judicial 

discretion. "Were it otherwise, the [l]egislature would ever be the sole judge 

of the permissible means and extent of punishment and article I, section 6, of 

the Constitution would be superfluous." People v. Anderson, 493 P.2d 880, 

888 (Cal. 1972). After all, the constitutional rights the Lynch test protects are 

only as meaningful as the remedies available when those rights are violated. 

The question, then, is what remedy comes closest to protecting people 

from having to endure excessive punishment. When defendants are 

sentenced to a punishment that would be excessive, the natural remedy is to 

eliminate the excessive portion of the sentence. When appellate courts amend 

a sentence or order a resentencing, they proactively strike punishment that 

would have been unconstitutional had it been inflicted on the petitioner. This 

case, however, is not about someone who has been sentenced to an excessive 

punishment yet to be endured. Instead, Mr. Palmer has already experienced 

"punishment so disproportionate to his individual culpability for the offense 

he committed, that it must be deemed constitutionally excessive." In re

Palmer 245 Cal. Rptr. 3d 708, 712 (Cal. Ct. App. 2019). No remedy can 
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that the Eighth Amendment's protection from cruel and unusual punishments 

must be applied "against all punishments which by their excessive length or 

severity are greatly disproportioned to the offences charged. The whole 

inhibition is against that which is excessive either in the bail required, or fine 

imposed, or punishment inflicted"). 

Instead, courts have consistently prescribed remedies that resolve the 

constitutional deficiency. See Lynch, 503 P.2d at 940-41; In re Wells, 121 

Cal. Rptr. 23 (Cal. App.2d Dist. 1975); and In re Rodriguez, 537 P.2d 384, 

397 (Cal. 1975). 

1. California Courts Have Released People Who Have Already

Endured an Unconstitutionally Excessive Punishment.

California courts have taken two general approaches for remedying 

excessive confinement. The first approach, which this Court embraced in 

Lynch and the California Second District Court of Appeal adopted in Wells, 

looks to the amount of time the petitioner would have served under an 

appropriate alternative. See Lynch, 503 P.2d at 940-41; Wells, 121 Cal. Rptr. 

at 31. The second approach, which this Court adopted in Rodriguez, allows 

courts to end excessive punishment even without determining what 

alternative amount of punishment would have been proportional. See 

Rodriguez, 537 P.2d at 397. Under both models, however, courts have a duty 

to do what is necessary to resolve the constitutional deficiency. 

The first approach depends on the legislature prescribing a new, 

appropriate sentencing scheme after the petitioner's trial. When the 

petitioner's excessive punishment was greater than the new, proportional 

sentence he would have been assigned had he committed his crimes later, he 

is released. See, e.g., Lynch, 503 P.2d at 941 and Wells, 121 Cal. Rptr. 3d at 

31. When Mr. Lynch sought habeas relief, for example, a new law meant his

offense would have resulted in, at most, felony charges with a maximum 
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2. The Court of Appeal Correctly Analyzed Lira When it

Concluded that the State Could Not Extend an Already Excessive

Punishment.

The Court of Appeal correctly rejected the Attorney General's 

reliance on Lira. See Palmer, 245 Cal. Rptr. 3d at 730 ("The cases upon 

which the Attorney General relies dealt with entirely different 

circumstances."). Lira offers little guidance here for two main reasons. 

First, Lira entails a categorically different claim. See In re Lira, 317 

P.3d 619 (Cal. 2014). The state infringed on Mr. Lira's due process rights,

so he sought procedural relief. Here, the state infringed on Mr. Palmer's 

substantive right to be free from excessive punishment; no procedural 

changes would have made the state's actions permissible. 

Second, Mr. Palmer and Mr. Lira seek different remedies. Mr. Lira 

was denied a procedural safeguard in a parole hearing, so the appropriate 

remedy was a parole hearing with the proper procedural safeguards. See id.

at 621. Mr. Palmer, on the other hand, was denied substantive protection 

against excessive punishment. Since he cannot be "unpunished," the 

appropriate remedy is the next-best thing: endi�g punishment. 

3. Providing an Equitable Remedy in Excessive Punishment

Cases Does Not Raise Meaningful Separation of Powers

Concerns.

Contrary to the State's separation of powers argument, a judicial 

remedy is appropriate here. See, e.g., Opening Brief on the Merits, 39-47. 

Courts are the last line of defense to protect individuals' rights. When they 

identify a constitutional violation-someone being confined to state custody 

for an excessive period, for example-courts alone are left to deliver the 

requisite remedy. As this Court has noted: "the most fundamental [ separation 

of powers check] lies in the power of the courts to test legislative and 

executive acts by the light of constitutional mandate and in particular to 
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preserve constitutional rights." Bixby v. Pierno, 481 P.2d 242, 249 (Cal. 

1971) (internal citations omitted). Deciding whether to allow the state to 

extend an already excessive punishment is n�t a question of inter-branch 

deference, it is a question of judicial duty. 

Ill. PAROLE IS INEFFECTIVE AT REDUCING RECIDIVISM, 

AND MANY PAROLE CONDITIONS ARE 

COUNTERPRODUCTIVE TO REHABILITATION. 

As this Court explained in Dannenberg, even a public safety interest 

cannot justify continuing an already excessive punishment. See In re 

Dannenberg, 104 P.3d 783, 803 (Cal. 2005). Yet, the State asks this Court to 

subjugate constitutional protections to its policy judgments, arguing that Mr. 

Palmer's parole should be reinstated because "release without parole 

deprives him of services that are essential to his reintegration into society." 

See Reply Brief on the Merits, 25. That request is misguided for two reasons. 

First, even if parole did live up to its rehabilitative aspirations, it 

would remain unconstitutional if part of an excessive punishment. Second, 

parole is not the only means by which people released from prison may 

access reintegration services. See, e.g., Root & Rebound, Roadmap to 

Reentry: A California Legal Guide, May 2018, https://objects-us-east­

l.dream.io/2018roadmapguide/RoadmaptoReentry.pdt: 2, 1127-39 

(describing Root & Rebound's Reentry Hotline number and educational and 

housing resources, and listing additional legal and social services 

organizations for reentering individuals in California). Rather, parole 

provides a law-enforcement-based approach to some-social services with an· 

emphasis on surveillance. See, e.g., Rita Shah, The Meaning of 

Rehabilitation and its Impact on Parole: There and Back Again in California 

(2017). Neither providing limited social services nor preserving public 
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safety, however, can justify extending an already excessive punishment. See 

Dannenberg, 104 P.�d at 803. 

A. Parole is Ineffective at Reducing Recidivism and is More Oriented

Toward Surveillance than Rehabilitation.

Empirical research shows that parole is ineffective at reducing

recidivism. Amy Solomon et al., Does Parole Work? Analyzing the Impact 

of Postprison Supervision on Rearrest Outcomes, Urban Institute, 1 (March 

2005), https://www.urban.org/sites/default/files/publication/5 l 536/311156-

Does-Parole-Work-.PDF ("Overall, parole supervision has little effect on 

rearrest rates of released prisoners."). People on parole in California 

experience high rates of recidivism largely on the basis of technical parole 

violations rather than criminal violations. Ryan G. Fischer, Are California's 

Recidivism Rates Really the Highest in the Nation? It Depends on What 

Measure of Recidivism You Use, UCI Center for Evidence-Based Corrections 

(2005), 

https://ucicorrections.seweb.uci.edu/files/2013/06/bulletin 2005 vol-1 is­

.Lrutf; Mia Bird et al., Recidivism of Felony Offenders in California, Public 

Policy Institute of California, 23 (2019), 

https://www.ppic.org/publication/recidivism-of-felony-offenders-in­

california/. 

In fact, scholars have noted that "too much supervision can result in 

higher rates of revocation." Cecelia Klingele, Criminal Law: Rethinking the 

Use of Community Supervision, 103 J. Crim. L. & Criminology 1015, 1037-

38 (2013) (footnotes omitted). By exposing people on parole to greater state 

surveillance, even if that surveillance includes ostensibly rehabilitative 

services such as required counseling or drug treatment, parole sets them up 

for higher recidivism rates and hinders reintegration, rather than encouraging 
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recidivism rates; more parole conditions tend to be associated with higher 

recidivism rates. See, e.g., Grattet et al., Supervision Regimes, Risk, and 

Official Reactions to Parolee Deviance, 49 Criminology 371, 389 (2011) 

("We find that supervision intensity increases the risk of violations, holding 

constant the offender's personal attributes, offense background, and other 

aspects of supervision to which they are subject."); see also Scott-Hayward, 

supra, at 460 ("Increased supervision and the associated conditions increases 

the likelihood that violations will occur."); Klingele, supra, at 1060 ("Post­

release supervision does not accomplish its intended purposes in many cases: 

it does not prevent re-offense, and it delivers transitional services poorly at 

the cost of subjecting ex-prisoners to the constant specter of possible 

revocation."). These empirical findings demonstrate that "parole and 

postrelease supervision are merely extensions of the carceral apparatus. 

[Their] primary focus is surveillance, not assistance or reentry. 

Consequently, supervision often hinders reentry by enforcing unrealistic 

expectations and conditions." Jennifer M. Ortiz & Haley Jackey, The System 

Is Not Broken, It Is Intentional: The Prisoner Reentry Industry as Deliberate 

Structural Violence, 99 The Prison Journal 484, 492-93 (2019). 

B. Many Common Conditions of Parole are Counterproductive,

Presenting Challenges that Often Result in Parole Violations.

Ironically, for many individuals on parole, the greatest hurdle to

successful reintegration can be surviving parole itself. As Alex Busansky, a 

former prosecutor explains, "for people getting out of prison, the penalty 

hasn't ended and re-entry is its own obstacle course that everybody has to 

navigate." Eric Westervelt, From a Cell to a Home: Newly Released Inmates 

Matched With Welcoming Hosts, NPR, January 16, 2019, 

https://wvvw.npr.org/2019/01/16/684135395/from-a-cell-to-a-home-ex­

inmates-find-stability-with-innovative-program. More specifically, parole 
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conditions often interfere with parolees' employment, and disrupt 

relationships with their families. 1

1. Parole Conditions Often Stymie Employment Opportunities for

People on Parole.

Individuals on parole face numerous responsibilities when reentering

society including securing housing, finding medical care, reconnecting with 

family members, developing a daily routine, and complying with their 

conditions of parole. See Anderson et al., The Conduits and Barriers to 

Reentry for Formerly Incarcerated Individuals in San Bernardino, 5 J. Prison 

Education and Reentry 1, 4 (2018). Many of these needs-particularly 

finding housing in California's expensive housing market-require a source 

of income. Id. And those are just the challenges of staying afloat. For some 

people, finding employment is one of their explicit parole conditions. For 

others, it is an implicit, but no less critical, requirement. 2 Thus, employment 

is both necessary to provide people on parole with a source livelihood and 

satisfying one's parole conditions may also depend on finding and 

maintaining employment. However, other parole conditions may make 

maintaining employment difficult, or even impossible. By imposing 

additional ( and often competing) requirements on individuals on parole, 

parole itself can serve as a barrier to employment, and employment can in 

turn present a challenge to succeeding on parole. 

1 Some of the stories below are from people on parole outside of California 
but illustrate typical parole experiences. 
2 The CDCR's Department Operations Manual (DOM) categorizes 
employment as positive behavior for people on parole ( and rewards such 
behavior with benefits such as bus tokens and travel passes) but categorizes 
lack of employment and a lack of income as negative behavior. See CDCR: 
Adult Institutions, Programs, and Parole, Operations Manual§ 81020.13.1 
at 677 (2020) (DOM). 
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reincarceration has serious financial impacts for people on parole. In one 

study, scholars found that people subject to flash incarceration for parole 

violations, "lost approximately 37 percent of their earnings in quarters during 

which they were in short-term custody." Harding et al., Custodial Parole 

Sanctions and Earnings after Release from Prison, 96 Social Forces 2, 909, 

911 (2017). They �xperienced long-term earning losses as well. Id.

Importantly, people on parole are already at an economic disadvantage due 

to their prior convictions. A different study estimated that previous 

incarceration reduces a person's annual earnings by 40% and negatively 

affects the economic mobility of not only the formerly incarcerated 

individual, but also that of their children. The Pew Charitable Trusts, 

Collateral Costs: Incarceration's Effect on Economic Mobili
t

y, 4 (2010), 

https :/ /www.pewtrusts.org/ en/research-and-

analysis/reports/0001/0I/01 /collateral-costs. 

2. Parole Interferes With Family Relationships.

Individuals on parole depend on their families' support for their

successful return to their communities. Scott-Hayward, supra, at 425. Family 

is an important conduit to housing or employment for many people exiting 

the prison system. Anderson, supra, at 5. However, parole conditions 

restricting travel and residence, as well as no-contact conditions, often 

interfere with people on parole's ability to reconnect with family members, 

hindering their rehabilitation and reintegration on parole. For example, in 

California, one woman on parole who was required to live in a residential 

program noted that "her house allowed visitors from 1 p.m. to 5 p.m.," which 

was "less time to spend with your family than in prison." Endicott, supra. 

2019 Annual Perfonnance Measures Report.pdf (as of February 22, 
2020). 
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with supportive family, they deprive them of emotional support arid housing, 

both essential elements of rehabilitation. 

The preceding studies and anecdotes demonstrate that, in practice, · 

parole often inhibits rehabilitation and enhances the risk of recidivism. 

Moreover, on the continuum of punishment that CDCR administers, parole 

merely shifts people from one penal phase to the next. In fact, California's 

prison and parole systems share CDCR's leadership, administration, and 

mission statement. California Department of Corrections and Rehabilitation, 

Vision, Mission, Values, and Goals, https://W\vw.cdcr.ca.gov/about­

cdcr/vision-mission-values/ (2020). In thls context, parole is both legally and 

practically part of the punishment that a person serves for a crime, not a 

separate set of services provided to facilitate rehabilitation. Thus, any parole 

term that follows an already excessive prison term must be vacated. 

CONCLUSION 

The judgment of the Court of Appeal should be affirmed. 
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