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REQUEST FOR JUDICIAL NOTICE
Pursuant to California Rules of Court, rules 8.252(a) and 8.54 and
Evidence Code sections 452, 453, and 459, Plaintiff and Appellant Rebecca
Megan Quigley (“Appellant”), requests that this Court take judicial notice
of the following official acts of the executive and judicial departments of
the United States and/or records of a court of record of the United States,
copies of which are attached to this motion as Exhibits A and B:

Exhibit A:  Defendants’ and Respondents’ Further Status Update
Regarding Individual Defendants’ Request for U.S.
Attorney General’s Certification of Federal
Employment

Exhibit B:  United States District Court for the Eastern District of
California’s Order Granting Plaintiff Quigley’s Motion
to Lift the Court’s Stay of Proceedings and Plaintiff’s
Motion to Remand

This motion for judicial notice is based on the memorandum of
points and authorities, the Declaration of Jay-Allen Eisen and such further
documents as this court might consider in ruling on this request for judicial

notice.

DATED: April 16,2018 JAY-ALLEN EISEN LAW
CORPORATION
621 Capitol Mall, 18th Floor
Sacramento, CA 95814-4731

o M~

JAY-ALLEN EISEN S

Attorneys for Plaintiff and
Appellant
REBECCA MEGAN QUIGLEY
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MEMORANDUM OF POINTS AND AUTHORITIES
A. Introduction.

This motion seeks judicial notice of official two documents from the
file of a court of record of the United States and an official record of an act
of the executive and department of the United States. The documents of
which judicial notice is requested are:

Exhibit A, Further Status Update Regarding Individual

Defendants’ Request For U.S. Attorney General’s Certification of

Employment filed by respondents in the present case on April 24,

2013 in Rebecca Megan Quigley v. Atpos/La Selva Fire Protection

District, et al., United States District Court for the Eastern District of

California, No. 2:12-CV-02779-LKK-CMK;

Exhibit B, Order filed May 22, 2013 in the same action
granting the motion of plaintiff Rebecca Megan Quigley to remand.
B.  Authority for Judicial Notice.

Evidence Code section 459 permits the reviewing court to take
Judicial notice of “any matter specified in Section 452.” (Evid. Code, §
459(a).) This Court has the same power as the trial court to take judicial
notice of matters properly subject to judicial notice. (See Evid. Code, §
459; see also Cal. Rules of Court, rule 8.252(a).) Although these materials
were not presented to the trial court for judicial notice, they are relevant to
statements in Respondents’ Answer Brief on the Merits and proper subjects
of judicial notice.

Judicial notice may be taken of “[o]fficial acts of the legislative,
executive, and judicial departments of the United States and of any state of
the United States.” (Evid. Code, § 452, subd. (c).) In addition, subdivision
(d) of section 452, states that judicial notice may be taken of “[r]ecords of
(1) any court of this state or (2) any court of record of the United States or

of any state of the United States.” Judicial notice of matters specified in
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section 452 is mandatory when a proper request is made. (See Evid. Code,
§§ 453, 459; see also Cal. Rules of Court, rule 8.252(a).)

Taking judicial notice of official acts of the executive and judicial
departments of the United States and records of a court of record of the
United States is the appropriate procedure for bringing these materials
before this Court. (See, e.g., Pearson v. State Social Welfare Bd. (1960) 54
Cal.2d 184, 210 [*“This court can take judicial notice . . . of the official acts
and regulations of a department of the United States.”]; People v. Johnson
(2006) 38 Cal.4th 1096, 1103 [granting defendant’s request for judicial
notice of federal court documents in case where remand ordered]; Palmer v.
Truck Ins. Exch. (1999) 21 Cal.4th 1109, 1113 n.1 [taking judicial notice of
pleadings and documents contained in record of related federal action].)

C. The Materials Are Relevant to the Issue on Appeal.

The documents of which judicial notice is requested are relevant to
the question whether Respondents, through their litigation conduct, waived
immunity under section 850.4. The documents bear on the assertions in
Respondents’ Answer Brief on the Merits that respondents did not raise
immunity under Government Code section 850.4 until after trial had
commenced because there was uncertainty whether the individual
respondents were employees of the government entity respondents until

shortly before trial.

1515946.5



CONCLUSION
For the foregoing reasons, Appellant respectfully requests that this
Court grant this motion for judicial notice.

DATED: April 16,2018 DOWNEY BRAND LLP
621 Capitol Mall, 18th Floor
Sacramento, CA 95814-4731

By:qé\ﬁﬁl K —

JAY-ALLENEISEN
Attorneys for
Plaintiff and Appellant
REBECCA MEGAN QUIGLEY
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DECLARATION OF JAY-ALLEN EISEN IN SUPPORT OF
APPELLANT’S MOTION FOR JUDICIAL NOTICE

1. I am an attomey duly admitted to practice in all of the courts
of the State of California and a Certified Appellate Specialist so certified by
the State Bar of California, Board of Legal Specialization. I am an Qutside
Counsel at the law firm of Downey Brand LLP and I am an attorney of
record for Plaintiff and Appellant Rebecca Megan Quigley. The facts set
forth herein are of my own personal knowledge, and if sworn I could and
would competently testify thereto.

2. Attached as “Exhibit A” is a true copy the Further Status
Update Regarding Individual Defendants’ Request for U.S. Attorney
General’s Certification of Federal Employment, which Respondents filed in
the United States District Court for the Eastern District of California, Case
No. 2:12-CV-02779-LLK-CMK. It includes the United States Attorney
General’s denial of certification of respondents Frank DelCarlo, Michael
Jellison and Jeff Barnhart as federal employees entitled to immunity from
tort claims under federal law.

3. Attached as “Exhibit B” is a true copy of the United States
District Court for the Eastern District of California’s Order Granting
Plaintiff Quigley’s Motion to Lift the Court’s Stay of Proceedings and
Plaintiff’s Motion to Remand in Case No. 2:12-CV-02779-LLK-CMK.

4, The materials that are the subject of this motion for judicial
notice were not presented to the courts below.

5. These materials are relevant to the question whether
Respondents waived immunity under Government Code section 850.4 by
their litigation conduct. The documents address the assertions in
Respondents Answer Brief on the Merits that they did not raise section
850.4 immunity before trial because of uncertainty whether the individual
defendants were employees of the respondent fire protection districts or

independent contractors. These assertions include:

8
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(a) “[Tlhroughout the action, the firefighter defendants were not
certain whether the State of California, the federal government, or the fire
districts employed DelCarlo, Jellison, and Barnhart in their roles regarding
the Silver Fire, or whether they acted as independent contractors.” (ABM
atp. 20.)

(b) “Thus, the case was removed to federal court for the district
court to determine whether DelCarlo, Jellison and Barnhart acted as federal
employees. Following application to the United States Attorney General,
the district court determined the three were not federal employees, but
rather independent contractors.” (Ibid.)

6. My office obtained a copy of these materials through the
United States District Court for the Eastern District of California’s Case
Management/Electronic Case Files (CM/ECF) or Public Access to Court
Electronic Records (PACER) database. The materials attached hereto are
true and correct copies that my office downloaded from PACER.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct, and that this declaration

was executed in Sacramento, California on April 16, 2018.

DATED: April 16, 2018

/ AY-ALLEN EISEN
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LEWIS BRISBOIS BISGAARD & SMITH LLp
JOSEPH A. SALAZAR JR,, SB# 169551

E-Mail; jsalazar@Ibbslaw.com
CHARLES E. COLEMAN, SB# 200668

E-Mail: ccoleman@lbbslaw com

{12850 Gateway Qaks Drive, Suite 450

Sacramento, California 95 833
Telephone 916.564.5400
Facsimile: 916.564. 5444

Attorneys for Defendants GARDEN VALLEY

|| FIRE PROTECTION DISTRICT, JEFF

BARNHART, CHESTER FIRE PROTECTION

|| DISTRICT, MIKE JELLISON, FRANK

DELCARLO and DAVE KIRSTE

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

REBECCA MEGAN QUIGLEY, CASE NO. 2:12-CV-02779-LKK-CMK

Plaintiff, FURTHER STATUS UPDATE
| REGARDING INDIVIDUAL
vs. DEFENDANTS’ REQUEST FOR U.S.
ATTORNEY GENERAL'S -
APTOS/LA SELVA FIRE PROTECTION CERTIFICATION OF FEDERAL
| DISTRICT, ET AL, | EMPLOYMENT
Defendants.
Trial Date: None Set

Defendants JEFF BARNHART, MIKE JELLISON, FRANK DELCARLO and DAVE
KIRSTE (the "Individual Defendants") hereby provide an updated status regarding their pending
and rccpntly responded to applicatioﬁ seeking the United States Attorney General's certification of
federal employment:

In response to the applications that were submitted on behalf of each of the Individual
Defendants, the United States Attorney General provided a four (4) page written opinion letter
dated April 18, 2013. A copy of Defendants' application and the written oplmon letter have been -
collectively attached to this status update at Tab "A",
4813-7101-5699.1

FURTHER STATUS UPDATE REGARDING INDIVIDUAL DEFENDANTS' REQUEST FOR U.S. ATTORNEY
_ - GENERAL'S CERTIFICATION OF FEDERAL BMPLQYMENT

2
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Upon receipt and due consideration of the Attorney General's written opinion, Defendants

have sought reconsideration based on existing and additional evidence that each contends supports

a finding of federal employment. A copy of Defendants' April 24, 2013 correspondence in this

regard has been attached at Tab "B".

Accordingly, Defendants plan on submitting additional evidence and declarations to the

Attorney General in support of their pending applications on or before May 10, 2013,

JOSEPH A. SALAZAR JR.

DATED: April 24, 2013
| CHARLES E. COLEMAN

LEWIS BRISBOIS BISGAARD & SMITH LLp

By: /s/ Charles E. Coleman

Charles E. Coleman

Attorneys for Defendants GARDEN VALLEY

FIRE PROTECTION DISTRICT, JEFF

BARNHART, CHESTER FIRE PROTECTION

DISTRICT, MIKE JELLISON, FRANK
DELCARLO and DAVE KIRSTE

4813-7101-5699.1

2
FURTHER STATUS UPDATE REGARDING INDIVIDUAL DEFENDANTS® REQUEST FOR U.S, ATI'ORNEY

GENERAL'S CBRTIFICATION OF FEDERAL EMPLOYMENT

3
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LEWIS 2850 Goteway Ooks Diive, Sulte 450
 BRISBOIS Saciomento, Calfomia 95833
- B'SGAARD Telephone: 916.564.5400 -
&SMITHLLP Fax 916.564.5444
ATIORNEYS AT Law  Www.Ibbslaw.com

December27,2012. © FleNo.

DIRECT DiAL: 916.646.8222 20048.46

E-MAIL: CCOLEMANEDLBBSLAW.COM

Office of General Counsel

United States Forest Service -

33 New Montgomery Street, 17th Floor
San Francisco, CAB4105

Re: Quigley v. Aptos, et al.
To Whom t May Congem: |

This correspondence is sent on behalf of our clients Jeff Bamhart, Mike Jellison,

Frank DelCarlo, and Dave Kirsts (coliectively. the “Individual Defendants”), each of whom -
~ has been named as a defendant in the matter of Quigley.v. Aptos/La SelvaFire Protection
District, et al. originally filed in Plumas County Superior Court, Case No.: 10-00225 (the

' “state action”). The operative First Amended Complaint seeks damages for personal
injuries allegedly caused, i part, by the Individual Defendants while served as members of

the Uniited States Forest Service's Incident Management Team (the “IMT") for the Silver
Fire (the “subject fire") which occurred in September 2009 and was buming on National
.Forest land located in Plumas County California, At all relevant times pertaining to the
subject fire the Individual Defendents were acting under the authority, control, and direction

of the United States Forest Service (USFS').

On or about November 9, 2012, the state action was rémoved to the United States
District Court for the Eastemn District of Callifornia on the basis that the stale cort lacked
subject matter junsdiction on account of defendant's federal employment during and
pertaining to the subject fire. Subsequently, plaintiff has filed & motion sesking to remand
the matter back to state court conlesling defendants’ federal employment status. A hearing .

on plalntiffs motion to remand is scheduled 10 be heard on January 14, 2013,

This letter is sent on behalf of defendants pursuant to. 28 U.S.C. § 2679(c) and 28
C.F.R. § 15.2, These sections require a pultative federal employes, in order to invoke the
stafutory provisions of 28 U.S.C. § 2670, to deliver significant process to whomever is
designated by the federal agency to receive such papers. See, 12 U.S.C. 2879(c); 28
C.F.R. 15.2. Based on discussions with the Department of Justice and your office wa have

mmoammmmmmmmummmmm.mm.mm '
mm-wm-m-WM-WGW'WW'WMO'WMQSWWPM-WWM
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‘Office of General Counsel
- December 27, 2012
- Page 2 '

. conﬂmed that such request.and application must be directed to- your attenﬂon asa
designated federal govemment agent for this purpose. .

A Upon receipt of such a request and papers, the federal agericy Is to submlt a report
addressing whether the putative employees were, In fact, acting within the scope of their
employment with the Federal Govemment fo the United States Attomey for.the district -
‘where the action is brought and to the Branch Director of the Torts Branch, Civil Division,

' Department of Justice, 28 C.F.R. 153. The US Aftomey and the Branch Director each

have authority to make statutory cartiﬁcation that the putative employees were acting.
wlthin the scope of employment with the Federal Govommem Id. at § 15. 4 o

Under. the Federal Ton Claims Ad, lhe excluslve mmedy for personal injuﬁes
caused by acts of employees of the United States govemment during the course of
employment s against the United States. See 28 U.S.C. § 2678(b)(1). A federal employee
includes “persons acting on behalf of a federal agency In anofficial capacity, temporarily or
permanently in the service of the United States, whether with or without compsnsation
28 U.S.C. § 2671. This definition includes so-calied "loaned setvants,” over whom the

federal agency exercises detalled control regarding the individual's physical performance.
. ‘ 408de 1130, 1133(9thCir 1060). -

This mamer is more fully cletalled in the accompanying court filings. awached as

Exhibit "A” (see below) to this request seeking statutory certification of defendanis’ federal

~ employment. Quigley is suing the Individual Defendants (among other parties) | for alleged. -
- personal injuries occurring after belng run over by a water truck whils sleeping at the fire’s
- base camp. Plaintiff alleges that her injuries were caused In part by the negligent acts
and/or omissions of the Individual Defendants while they acted as USFS IMT members for
the subject fire. -Plaintiff was an employee of the USFS and-her créw. engaged the subject
fire in September 2009 as It was bumed on National Forest land. Each of the individual
Defendants upon assignment to the subject fire was a “loaned servant,” and an employee
performing work on behalf of and under the supervlslon and authority of the USFS and the
federal government. _

i Pursuant to the relevant statutory and mgulatory authomy outlined above. please
. find the accompanying available pleadings and .other relevant papers pertaining to

- plaintiffs clalms. alleged agalnst the individual Defendants attached collectively as Exhibit. -
"A": operative First Amended Complaint, Individual Defendants’ Answer to First Amended
Complaint, defendants’ previously filed and yet to be ruled upon ‘Motion for Summary
- Judgment, and the NoﬂoeofRemval S

' LEWS BRISBOIS BISGAARD & SMTHLLP +_ wwwibbsiwcom .

4833-8020-0722.1
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Office of Genéral Counsel
December 27, 2012 :
Page 3.

_ Wa appreciate your prompt anentlon to this important matter. Shomd you require.

.any. additional information or have any questions, piease cortact me at your earfigst
convenlence. Otherwise, we look forward to receiving statutory eer'dﬁcatlon of defendants'
federal employment status at the time of the subject fire in the near future

CharlesE. Coleman of '

‘ LEWIS BR!SBOIS BISGAARD & SMITH up
CEC:lem | T

Encls. ' . o

LEWS BRISBOIS BSGAARD & SMITHLLP « www.bbsiaw.com

4833-60200722.1
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LEWIS BRISBOJS BISGAARD & SMITH LLP

JOS'EEH A . SALAZAR 3&’ SBi# 169551

,‘iw 916,564,544

mﬁcams IEFF BARNHART;

e ® N o«,mawp—.

bt
<>

[ Y
b

[||T. Introduction

Applicants Jeff Barnhart, Mike Jellison, Frank DelCarlo, and Dave Kirste (collectively the
“Individual Defindants”) hereby present their supplemental application secking statutory
certification of federal employment. The Defendants were: members of the Nor Cal 1 Incident
Management Team (“IMT”). I September 2009 the IMT was ordered and estabfished by the
|| United States Forest Service (the "USFS") for the Silver Fire (the “subject fire*) that was buning
in the Piuinas National Forest. The IMT was undér the full command, authiority, and jurisdiction
of the USFS.

%8B

S S S
© ® =N &
™

This applié.aﬁon is submiitted pursuant to 28 U.S.C. § 2679 and 28 C.F.R. §§ 15.2 and
21/(15.4. Thesc sections require a putative federal employee to submit an spplication to the
22 || designated fuderal agent. for this purpose, See, 12 U.S.C. 2879(c); 28 C.F.R. 152. Based on prior
28 {| discussions, we have confirmed that ¢he request and application must be. directed to the United
Stam Afttorney General for the ‘Eastern District of California as the desngaated agent of the
Federal Govermient.

Pursuasit to 28 CF.R. 15.3, the Individual Defendants hersby request a report determining
27 {| whother tht‘zy were acting within the scope of their employment with the Federal Government, We
LEWls 28 ! fortber understand thiat the U.S. Atiomey and its Brainch Director-each heve authority to make this

GRITIIEAIB4,

&AM UP




Case 2:12-cv-02779-LKK-CMK Document 26 Filed 04/24/13 Page 9 of 26

statutory eeetification that the Defendants wese acting at the request of, and within the scope of
‘their employment with-the USFS. See, 1d. 2t § 15.4.

| Under the Federal Tort Claims Act, the exclusive remedy for personal injuries caused by
acts of employees of the United States government during the course of employment is against the
United States. See 28 U.S.C. § 2679(b)(1). A federat employes includes “persons acting on bebaif
o%'a foderal agency in an official capaity, temporartily or permanently in the service of the United
Stites, whether with or without compensetion . . .. 28 US.C. §2671. This defuition includes so-
cilled “foaned servasits™ or borrowed pétsonmel over whon the federal ageaty exercises detailed
control (of commidnd) regarding the individual's performarice. See United States. v. N. A.
Dégérgtrom, Jac., 408 F.2d 1130, 1133 (9th Cir, 1969).

The. Individual Defesdants have been named as defendants- in the matter of Quigley v.
Aptos/La Selvi Fire Protection District, et al. originally filed in Plumas:County Superior Court,
'Case No.: 1000225 {the *state Jawsuit’). The state.lawsuit alleges tort causes of action against
Defendants sounding in negligence. Plaintiff; Rebecca Quigley & USPS employee; was ran over
by a water/sanitation truck while steeping at thie subject firé cammp ot the evening of September 21,
2000. A mote detailed surimary of the opérative pleadings, alleged claims, and relevant facts will
be provided below beginning on page three (3) within the section eatitled Supplemental
Information Supporting Application: Part A, Summary of Pleadings and Subjert Claims.

Based on. the filing.of Defendants” prior motion for summary- judgthent asserting the state

1 [[court's lack of requisite:subjeot iatter jurissiction, the staté lawsuit, was rémoved to the United

States Distiict Court for. the Bastern District of California.on Novembor 9, 2012, The removal

was basel! upon Deféndasis’ foderal employment status while each acted a5 an IMT member for

the benefit of the USFS while wider-its full and exclusive commiand with régard to the subject

25 || wildfire. The régnoval ocoutred. prior to the state court’s gbility to rule on Defendants” motion: for
26 || susimiary judgmient.

27 Subsequently, plaintiff filed a motion seckiiig 1o remand the matter back to state court. A

LEWIS 28 heanng on plaintiff's sotion to.remiuit was. heard vn Janusry 14,.2013. Following briefing and

€ 0 2 4 v b WO wm

28 g eansairiodbes

5 88

BBGAARD TN . -2 .
s -lJ T APPLICATION SEEKING GERTIFICATION OF PEDERAL EMPLOYMENT STATUS
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ecgninent the coust ruled. thiat the jnitter is stayed pending the detenmination of the Individual
Difeindints’ foderal snpliyment statis so be determined by this application, |
1V.  Seppleruental Information Surigorting A ‘Mon. ‘
This matter was mare fully detailed. in onr previgisly submitied Decemibér 27, 2012 letter
spplication &nd attachnients thereto. Following receipt of that letter, your office reqnested that we
propare a sujplépsitad pplicafios. '
The First Amendod Complsiitt ("FAC™) was filed ori or sbout Deogitber 3, 2010 in the
| County of Phoss Superior Court Stife of California. The EAC alleges three causes of action
against the Individual Defendants for negligence, dangerous condition of public property, and
fafluce to wamn. 1n. addilion to the-Individual Defendants pleinGfE asmed other persornel and fire
di;micts.ns defendants.
 Ofi or ébomt Déceiber 22, 2010 the Jadividal Defendants filed an answer. As is the case
in litigdtion, pleadings will be aniended as ficis are untovered to saisfy court pleading
réquirmients. To the extont moceasaty the, Individtial Defendants irtend to ewtend théir answer
ance the praper oourt is determined. ‘ |

At sl xelevant Gimes the Individia! Defendarits were acting as fode] epployess.
Defendants’ employient while actifig-as IMT menibers: for-the Silver Fire was at the request of,
for the benefit of, and under the disection, command, and autharity of the USFS. Their
{| employment status gives tise to'legally proscribed immuity serving 28 ah absolute ber against fhe
exact type of cliims that have been alleged against them,
Accordingly, Defendants respectfully request thie appmpnate certification of their federal

I R I

S % % 98 & B8RS

SR

Thie FAC slliges tht the Individial Difendasts are responsible for plaintitF's alloged
personal injiries resulting from being:nin over by a water/sanitation truck ownied aind operated by
Plutisas Saitation. This incident occurred when plaintiff purposefiilly slept away from her crew

8 -8 8

' 48|7~73364754r‘
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and other fire fighters at the fire canip go that she could fesly speak with hiér boyfriend by cell
r':hbn‘e".'pﬁql" to fulling asleep. Plumas Sanitation had previously contracted directly with the USFS
for wastewater removal. These services were planned, aranged for, and coordinated by the USFS
dirsctly with Plumas Sanitation. _

Plainfiff alléges:that her injucies wete cansed ‘in-part by th“e‘: negligeat ants and/of onigsions
‘of e Tndividual Difendants while tiay sctod as,IMT niembers for 6 subjest ire, At allrelevant
times, pleintiff was an ¢employec of the USFS and a firefighter and member of the Selmon River
Hotshots, Her crew engaged the subject fire in Septeniber 2009 as it bumed in the Plumas
National Forest. The USFS was and remains a federal public entity and part of the United States
Departmeiit of Agriculture (“USDAY), an agency of the United States Government administering
thie National Forests. Under the USFS"s full command and suthority over the Silver Fire, the
I'Incident Command Post: (ICP) and fire. eaimp were established siid mainteined at the Plumas
Counity Faitepounds located int Quinsy, California.

At thie time of thie subjeet fire, the Individual Defendants had been employed as
experienced five: fighters by, California local public entiies: the Garden Valley Fire Protection
District (“Garden Valley™) or the Chester Fire Protection District. (“Chester”). This employment
wab distinet and independent from their role as members of the Not Cal | IMT. Both Garden
Valley and Chestér had previously eritered into cooperative fire protection agreements with the
H'Federal Government building upen the core pripci‘p_lw contained within the California Master
Coopesative Wildland Fire Management and Stafford Act Response Agrestent (the “Mastnr
Agreement”) [R5 Agreement#08-FI-11052012-110; DUNS #92-0332484]. This agreement |
promotes and facilitates interagency cooperation by anticipating and allowing for the le by
hiire of available tésturces, experfise, and personnel on a requested temporary niced basis.

Neither of the local public entities bad any direct role, involvement, responsibility, or any
command over the Silver Fire or fire canip ab issue. Pursuinit to the Natiopal Incident
Managenient System (NTMS) ks a paiiat of coniact, éach receivéd a dispatch from the USFS
|| sssking the services oF e pre-ssiocted Individial Deféndauts: Those identified reported for duty

LEWIS 28|l at-thie subject fire forthe USFS. Upon the USFS’s requested dssignment fo the subject fire, each
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1)jofthe Individual Defepdants wes a “loaned servent,” and 3 borrowed ternporary employee by hire
2 || ssked to pecform. work for aud a the direction of the USFS and the Federal Govemmeat.
L Backgiosid of thie Silver Fire & the ludivldnal Ddenﬂanu IMT
Invelvement
The Silver Fire bogan on September 19, 2009 at ebout 3:00 p.n. in the Plumas National
6 ]| Forrest. The: Phumas Wational Forest consists of approximately 1.1 million acres. under the
7 || exchssive control et jurisdiction of the USFS. As & resit; the USFS ead Federal Govestamet
‘8|l had full ecommand and authority over the: Silver Fire m&]udmg all requested personnel who
9:ll reported for duty and assisted with the engagement: ofthowbject fire burning on federal land.
10 On the same date, the USFS selectied the Plumas County Fairgrounds. as the designated
ll base camp. Dueto thie size and complexity of the fire, an incident management teain was ordered.
12 || By the momitig: of September 20, 2009, Nor Cal IMT 1 had been requested by the USFS and had
13 || seported for duty. By that time, the fire had grown to over 300 acres resulting in the USFS's
14 || closure of various eampgrounds and roads located within the Natiorial Forrest,
15 Upon réportifig for' duty, Nor Cal IMT 1 served as the BMT for thie subject fire and
16 || provided the USFS with a betier miemms of comfnand, control, and infrastructute for its fire

'17‘;Lsugbpr=sslon offorts. Upon awival to any requested assignment, the designated Incident
' 18| Commander (I) meets. with local IC, if any exist, to trensfer command. The IC who was in

19 || chacge of the Silver Fire was Kent Swartzlenider, a USES employee of the Six Rivers NF. Deputy
zgjﬁmeidmt Comnisnder and second in commasd was Panl Whitcome. Mr. Whitcome was also a
21 || federal. employee working for the. Bureau of Land’ Managemmt. |

22 Pursuant to the.nationally established Licideat Covaimand System, the:IC is the individual
23 '.re‘sponsibl_e- for. all fire incident activities, incluling the:development of strategies and tartics and
24 I_m ordering and-release of all fire resoufces. The IC has full authority and responsibility for
25‘ conducting incident operations and is responsible for the management of all participating
26 pmonnel The Individus! Defendants were mem’oets of the USFS’s ordered IMT opesating under

[ 4817: 133687584
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2 Namrc of Type I IMT
Type I IMTS are federally certified fire crews andﬂxcmestmbust with regard to training
&id experience. There are (16) Type 1 IMTs in existence and they operste through interagency
coaperation. involving federal wid state eicgtncy, managemént agesivios. The National Incident
Management. Systemn (NIMS) tequires thiat such: teamis adopt and follow the Incident Comipnand
System All prewselécted membérs who serve on such IMTs must meet specific training
reguirements and strict-standards. The NIMB is & system of manilated HSPD-5 that provides 8
‘consistent national approuch aliowing for borrowed persontiel, assi'suuéé by bire, and temporary
‘employfacht. for and on behalf of the USES and Fedetal Govcnmsm on an as needed and
 vequasted basis.

3.  Jurisdiction & Conimand Over the Sfiver Fire

As noted above, the Silver Fire burned on National Fomst land under the excluswe
jurisdiction of the USFS. Such Jlmsdxouon is confirmed by The California Master Cooperative
Wildland Fire Managemeit and Stafford Act Response Agreement (“Master Agreement”) entered
into between Catifornia and the five federal reguistory agencies responsible for mmaging forest
1l e, response. invotving 676 million acses of foletel land (includitig the Plumas Nationa] Forest).
‘The coritracting féderal agericies inglude: The United States Depaittient of Interior (Bureau of
Land Management, Nationsl Park Servies, Bursau of Indien Affairs, and United States Fish and
Wi]dhﬁe Service) and the United States. D‘eparunent of Agriculture (through the USFS).
| Specifically, the govenment agency that-has requisite jurisdiction over a wildfire is the
- one having “overall land and resource management and/or protection responsibility for a specific
|| geographic area or functional area by federal or state law”. (SeeMaster Agrecment, paragraph
23). Therefore, wildfire suppression activities become the responsibility of the jurisdictional
‘agency (Id. at paragraph 41). Accordingly, the USFS had full jurisdiction and control over the
Jand wpon which Silver Fire occurred; and a5 a result it assumed full command. (1d. st paragragih
|25 B and D), D o
1t
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4, Significance of Designated P ucﬁng Agecy, Recognized hl::rponry
%%Mver?m’sm W Payment for the

National fire policy relies upon the use of “tempordry employment” of others (here the
Individual Defendands serving as IMT ‘members) by & requesting agency possessing jurisdictional
contro] (the “protecting agency” — heré the USFS) as.an effective. means. to meét wildfire events.
Salisig wider the'agenoy’s jorisdictionsd oontrot: In fect, “sadistince by hire” provisious contained
within the Master Agreement discussed above establish:that resources and personnel requested by
an:agency on a need basis will be fully paid for by the requesting agency. By way of such acoess
and understanding, the USFS can ant oftén. does- request and obtain the services of the most
expéritriosd fire personnel atross the covitry on & tmporary employment basis when the noed to
protest Federel land arises. That is exactly what eccurred with regard to the Silver Fire and the
assistance by hire provided by the Individual Defendatts on the USFS's behalf.

A ‘Protecting agency” is defined as thie agency responsible. for providing direct inciderit
mianagenicnt and setvices ta.a given areg pursuant to its jurisdictional. responsibility as specified
by state or federal law. (Id. at peragraph 23 B).

The protecting agency for the-Silver Fire was the USFS. As désignsted protecting agency,
‘th'el USFS peid for gl expenses inoutred by and on belialf of the BMT tembérs while working at
|ithe fire, The expenses paid inchided all whges eaméd by the Individnal Defendants as well us
their transportition and equipmetif costs and dll necessary insiwatice premiims roquired of the
temporary employmeat-for the Fedéral Goveroment. |

5. Processing of Third Paity Clafis

“Thie Msster Agieeinsit discisssed abiove aléo clearly stafos that “Third Party Claims” fléd
against apy individual acting under the terms or pursuant to the agreement “m___pmw
W (Id & Pamgmph 72). Here plemtxff has erroneously named the Individual
Defeniants as partics toa civil agtion despite evidence establishing that they were acting under the
qom;nand, control, and jurisdiction of the USFS and Federal Government, Since the USFS was
the Wi’ng agenoy, any cleim against Defendants while acting on its behalf, shptﬂ?l have been
presenied o thic Federal Government. - '
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1.  Federal Conris Have Extlusive Jurisdiction Over Claims Brought by

y

Plaintiffs Agalitst and/or Involving the Alleged N 3 of Federal
Employees Acting Witkin The Seopeof Thel Bmphegtacns. "

. The Federal Tost Claims Act (“FICA™) grants: federal distiict courts “exclusive
§ || jurisdiction of civil actions on claims: agrinst the United States, for money damages . . . for . ..
6 [| persanal injory . . . edused by the negligent or wrongful act o omission of any employee of the
7 || Government while: scting within the scope of his office or employment . . . .” 28 U.S.C. §
8 || 1346(8)(1); Jacobson v. Tahoe Regional Planning Agency, 566 F. 2d 1353, 1362 (9th Cir. 1977)
9 | aff’d in part and rev’d in part on other grounds, 440 U.S. 391 (1979) (“{AHthough Congress . . .

W N

& -

10 || waived sovereign immunity for oértain claims and granted jurisdiction over them to federsl district

11 || courts and the Couit of Claims; it did not subject the United States to suit in a state court.™),
12 || Martinez v. Seaton, 285 F.2d 587, 589 (10th:Cir. 1961) (“State courts do not have jurisdiction of
13 || cleims-under the [FTCA] and jurisdiction is not obtained by removal even thiough the action might
14 || properly originate in federal court.™). o
Further, the FTCA- expreisly presmpts. *{djuy ofther civil action or proceeding for money
16 || daritages arising: out of or relaling to the same subject matter against the employes or the
17| employee's estate.. . . ¥ 28 U.8.C. § 2679(b)(1). ‘

This-effect of thie FTCA'S exclusivityipreemption claiise clearly establishes that the state
19 {{ court lacked jurisdietion over the claims alleged by Pluintiff against the Individue! Defendants
20 || arising from their work performed as IMT members for the Silver Fire. Theréfore, the issue of
21 || Defendants' employment status is a federal issue, and this application seeking certification of their
22 || faderat employment is appropriate.and ehould be granted, |

23 2, E!!'_t. Individual. Defendants Were at All Relevant Times Acting as

. n:gloy yees of and ‘DUnder the Exelnsive Control & Jurisdictional
24 Aathority of the USFS, a Federsl Public Entity an% Part o‘;'an Ageo:éy

o8 " -of thie United Stutes Goversimenit
26 For purposes of the FTCA, an “‘[clemployes of the government” includes . . . persons

27 | acting on behalf of a federal agency in an official capacity, tetnporarily or permanently in the
28 || service of the United States, whether with or without compensation . . . " 28 U.S.C. § 2671. The

4817133687841 " . o
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1 jisoupce of an émployee is immatesial us a “ldaned servant” constitates an employee of the

3‘ goyernment: when the government has sufficient power 10 control the servant. United States v. N.
3 || A. Degersirom, Inc., 408 F.2d 1130, 1133 (9% Cir. 1969) (“The critical factual inquiry in
4 || deterriining whethier this doctiine should be applied is the location of the power and ability to

5

10,

11

© .0 A o

| conitro} the servant.,”); United States. v. Otleans, 425 U.8. 807, 814 (1976) (quoting- Logue v.

United States, 412' US. 521, 528 (1973)) (“A aritioal. eloment is the power of the. Federal
Government ‘to control the:detailed physical performanice of the contrastor.™).

Iiv Degerstinin, the Ninth Circuit Court of Appeals affirmied a district court’s finding that
au opérator 6f a pisce of heavy equipment, both of which were leased to the United States to:be
lused for “flood emergency work,” was a loaned servant and, therefore, an employes of the
government. M. at 1130. Specifically, the district court found that “the Government actively

12 || participated it the operation of the loader and exerted detailed control over [the operator’s]

13
14
15

16

17

i

19

20
21

22

23
4

25
iy
27
2

taprv-mazegrser 5

operations at the work site.” Id. at. 1133. The Court of Appeals reasonedﬂm “fijt would follow
from such a finding that the operator was a loaned servant (and tims considered an employes) at
the tite of thie docident.” 1; _

The available eviderice demonsirates. that the Individual Defendants wete requested and
subsequently &np}oynd by. the USFS te serve as. members of the IMT for the Silver Fire. The
USFS: possessed full commiand and contral over: all fire fighting activities. The USFS was in
}mm held exclusive authority end masaged all personnel working or its belf, including

——

the Individual Defendagits.
Aceordingly, the Individual Defendants provided the USFS with asslstmce by hire; and in
doing 50 they acted-as temporacy smployees of the USFS. and tho Federal Government, '
> ge'ghﬁw Anfzgd Womemamﬁ°hmg§
chh;hu to the Federal Gwemmen
When a plaintifi®s injury arisés out of-the negligenoe of thase acting as fedesal anplo.ym
withiit the seope of such smployment,  plaittiff's only potenitial viable suit for recovery is against
the Unitod Siates. A pléintiff caniot tring a.quit for dameges against individusd employees in state

TG GERTIFIGATION OF FEDERAL EMPLOYMENT STATOS
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eowrt o even fexderal court for claims arising out of a federal employee’s negligent or wrongful
gols. Specifically, the FTCA provides, in pertinent part:

The remedy agamst the United States ptavided by [the FTCA] fer . .

. personal ijuy . . . arising of resulting from the meglifent or
mngﬁ.ﬂ att or- mmsswn of any &nployeée of the Govemment while
acting within the mof his office.or cmployment is éxclusive of
any other civll or, proeeeding for niney damages by
reason of the-satne subject J:m agalnst tiie etaployee whose
act or omission gave rise o the claim. or against the estate of such
employee. Any other civil action or proceeding for momey

am:ges arising out of or rélating to the same subject mafter against
“ emiployee or m:;ployees atate is precloded withiout regard

ta when the act of on occumred

693 (7t'h Cit. Ind. 200&) (“The only proper defendant in an FTCA
action js the United States,”),

It The First Cirouit Court of Appedls exphained the policy behing the exclusivity provision in

J 28 U.S.C. § 2679(bX1); see also Jac'@ﬂon v. Koter, 541.F.34 688,
|

:|1:§°2679:

Federal employee toit imimunity has: a public, not &

objective, mcl the need for public. upnll‘:l;oyees fai vatg,

discharge their duties. It aims st avoiding “exposure to pmonal

habﬂlt{ 1h order to prevent a substantial dimninution in thé vigor of
Fedéxal law mfomeman and implementation.

et e o 0 g o
1988 U.S.C.C.AN. st 5947 ) »
Factoring in the above; pleintifPs only recourse 1o seek money damages alleged to have
‘arisen from the negligent conduct of the Individual Defendants while acting as IMT members may

be against the United Statés, The previously referencéd Master Agreement requires plaintiff to

'l present hier alléged claims against Deferidants to the protecting:ageacy (beie the USFS). The fact

‘that Plaintiff filed suit against the Individual Defendants in state court is improper and inadequate.
Plaintiff canniot be-allowed to ignore controlling federal law and uwndermine the stréng public

1| policy forming the basis for interagency cooperntion fnd the aational wildfire system. It is

essinitial for the’ mainténance of interaency coeperation thet fire fighters such as the Individual
Defendunts that perform work for the Federsl Governmient be: ptotected from lawsmts arising; fnem

their dutifil performarice within the scope of such employmmn
i

4817-7326-8754.
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Pursuant to -this subinitied. applisation, the Individusl Defesidints respectfully vequest
written: certification of their federal employmiciit status while they acied as IMT members for the

| Silver Fire,

1 DATED: January 28, 2013

Counsel of Record for licants JEFF
BARNHART, MIKR ISON, FRANK
DELCARLO. and DAVE IGRSTE _

——
.

11 4887:73268754.8.
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US. DEPARTMENT OF JUSTICE

United States Atiorney
_ Eastern District of California
Benjamin B. Wagner
Unised States Attorney
501 T Strect, Sute 10-100 -
Stcrument, CA 95814  Fa oighseom0
TID 916/554-2855
Apri] 18,2013
Via E-mail and U.S, Mail
Charles E. Coleman, Esq. David J. Garthe, Esq.
Lewis Brisbois Bisgaard & Smith LLP Boornazian Jensen & Garthe
2850 Gateway Oaks Dr., Suite 450 555 12th St., Suite 1800, P.O. Box 12925
Sacramento, CA 95833 ‘ -Oakland, CA 94604-2925
ccoleman@lbbslaw.com ‘ : DGarthe@bjg.com

‘re:  Quigleyv. Aptos/ La Selva Fir;e Protection District, et al.
' No. 12-cv~2779 LKK-CMK (E.D. Cﬂl)

" Dear Missts. Colexﬁan and Gartbe:

This responds to the requests for immunity under the Federal Tort Claims Act,
28 U.S.C. §§ 1346, 2671-2679 (“FTCA™), by Defendants Jeff Bambart, Frank DelCarlo, Michacl
Jellison, Dave Kirste, and Richard Rubin (collectively, “Local Firefighter Defendants™) for the
lawsuit filed by Plaintiff Rebecca ngley ‘The United States Attorey has consndeted those
requests and hereby denies them.

On July 27, 2010, Plaintiff Rebecca Quigley filed a complaint in Plumas County Superior
Court, case number CV 10-00225, against Plumas Sanitation, Steven Siler, Plumas County, El
Dorado County, the Aptos/ La Selva Fire Protection District, the Chester Fire Protection District,
the Garden Valley Fire Protection District, Barnhart, DelCarlo, Jellison, Kirste, and Rubin. '
According to the First Amended Complaint, Plaintiff was a United States Forest Service
firefighter who helped fight the September 2009 Silver Fire in the Plumas National Forest. On
the evening of September 21, 2009 while Plaintiff was sleeping in a sleeping bag on the ground
of the base camp, a Plumas Sanitation trnck dnven by Defendant Siler ran oveér lenuﬁ‘ twice,
The sanjtation truck was at the base camp to remove gray waler from the shower units,
Defendants Barphart, DelCarlo, Jellison, Kirste, and Rubin were members of the interagency
Incident Management Team (“IMT") that managed the Silver Fire. Defendant Bambhart was a
Garden Valley firefighter; Defendants DelCarlo, Jellison, and Kirste were Chester ﬁmﬁghtets.
and Defendant Rubin was an Aptos/ La Selva ﬁreﬁghter R
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David J. Garthe, Esq. ,
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The First Amended Complaint includes four separate causes of action for: (1) negligence;
(2) dangerous condition of public property; (3) failure to warn; and (4) driving while intoxicated
as to Defendant Siler only. The parties litigated in state court for two years, including briefing
and arguing a demurrer filed by Defendants Chester Fire Protection District, Garden Valley Fire
Protection District, Barnhart, DelCarlo, Jellison, and Kirste; amending the pleadings; conducting
written discovery; and taking depositions. Trial was scheduled to begin in state court on
February 5, 2013. On October 12, 2012, less than four months before trial, Defendants Chester
Fire Protection District, Garden Valley Fire Protection District, Barnhart, DelCarlo, Jellison, and
Kirste moved for summary judgment on multiple grounds, including that the state court lacked
subject matter jurisdiction because the local firefighters were federal employees while fighting
the Silver Fire and as such, the district court had exclusive jurisdiction over the tort claims under
the FTCA. This was the first time this FTCA argument was raised.

On November 9, 2012, Defendant Plumas Sanitation removed the suit pursuant to
28 U.S.C. § 1441 based on this FTCA argument. Removal was improper because it occurred
before the individual defendants were certified as federal employees acting within the scope of
their employment. Osborn v. Haley, 549 U.S. 225, 252 n.17 (2007) (“However, the Westfall Act
gives the named defendant no right to remove an uncertified case. That right is accorded to the
Attorney General only.” (internal citation omitted)). At the time of removal, no defendant had
even submitted a request for certification. Defendants Barnhart, DelCarlo, Jellison, and Kirste
did not request certification until December 27, 2012, and this request was supplemented on
January 28, 2013. Defendant Rubin did not request certification until February 15, 2013, in
response to our office’s inquiry regarding certification.

The Attorney General has delegated to the United States Attorney the authority to certify
that a defendant was a federal employee acting within the scope of his or her office or
employment. 28 U.S.C. § 2679(d); 28 C.F.R. § 15.4; Ward v. Gordon, 999 F.2d 1399, 1401 n.1
(9th Cir. 1993). A federal employee has absolute immunity from tort claims arising out of acts
undertaken within the course of his office or employment and the United States is substituted in
as the party defendant for the employee. 28 U.S.C. § 2679. “Prompt” delivery is required of the
pleadings and process to the United States Attorney, the Attorney General, and the head of the
Federal agency. 28 U.S.C. § 2679(c); 28 CF.R. § 15.2.

Our office has carefully considered the certification requests and has conducted multiple
interviews over two months, including interviews of the IMT Incident Commander and the
Deputy Incident Commander. We find that Defendants Barnhart, DelCarlo, Jellison, Kirste, and
Rubin were not federal “employees,” a determination governed by federal law. See Billingsv.
United States, 57 F.3d 797, 800 (9th Cir. 1995); 28 U.S.C. § 2671.

The Local Firefighter Defendants were not federal “employees” because the Forest

Service did not control the detailed physical performance or substantially supervise the day-to-
day operations of the Local Firefighter Defendants. See United States v. Orleans, 425 U S, 807,

22
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814-15 (1976); Logue v. United States, 412 U.S. 521, 526-28, 530 (1973). In addition, the Forest
Service could not and did not hire or fire the Local Firefighter Defendants from employment;
discipline the Local Firefighter Defendants; directly pay the Local Fitefighter Defendants; or
control whether the Local Firefighter Defendants were even permitted to report to the Silver Fire,
The Aptos, Chester, and Garden Valley Fire Proteetxon Districts meuntamed this control and
authority. :

. Defendants Barnhart, DelCarlo, Jellison, and Kirste rely heavily on the California Master
Cooperative Wildland Fire Management and Stafford Act Response Agresment (“CFMA”) in
support of their certification request. This reliance is misplaced. The CFMA was entered

" between the California Department of Forestry and Fire Protection (“CAL FIRE") and five
federal agencis, mcludmg the Forest Service. The Aptos/ La Selva, Chester, and Garden Valley
Fire Protection Districts are not signatories to the CFMA. Instead, the Aptos/ La Selva, Chester,
and Garden Valley Fire Protection Districts each entered into a Cooperative Agreement with the
Forest Service. These Cooperative Agreements govemn here and provide that the Jocal
firefighters remain subject to the laws, regulations, and rules of their home employer and are not
entitled to any benefits other than those provided by their home employer

21, EMPLOYMENT POLICY Employees of the parties to this
Agreement shall at all times be subject only to the laws, regulations, and
rules governing their employment, regardless of incident location, and
shall not be entitled to compensation or other benefits of any kind other
than specxﬁcally provided by the terms of their employment.

The Cooperanve Agreements do not create an employment relauonsh:p between the Forest
Service and the Local Fneﬁghtcr Defendants

_ The Local Fxreﬁghter Defendants also assert that the IMT was a “Forest Service IMT.”
This is incorrect. Beginning in 2009, the Forest Service no longer managed the Type 2 level
IMTs. The California Wildland Fire Coordinating Group (“CWCG”), an interagency group with
members represennng federal, state, and. local agencies, took over management of the Type 2
level IMT s in Caleorma :

Lastly, ifthe Local Firefighter Defendants are certified and the United States is
substituted in as the party defendant, the United States remains immune from this lawsuit
because 1) lentlﬁ"s injuries arose dunng her Forest Service. employment and therefore the
Federal Employees® Compensauon Act is PlaintifPs exclusive remedy against the Forest
Servxce, and 2) Plaintiff never subm;tted an administrative claim to the Forest Service for her
injuries, whichisa Jm'lsdxcnonal requxrement under the FTCA that cannot be ‘equitably tolled.
When the United States remains immune after certification, the Supreme Court has noted that
this creates an incentive for the government to certify the defendant. Gutierrez de Martinez v.
Lamagno, 5150, S 417 427-28 (1995) (lmgatmg the cemﬁcauon issue consumes ‘preclous
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PaEe 4

litigation resources” of the local United States Attorney). Here, certification is denied despite
this incentive.

Defendants Barhart, DelCarlo, Jellison, Kirste, and Rubin are hereby denied immunity

cC.

Russell P. Reiner, Esq.
Tamara L. Wood, Esq.
Reiner Simpson Slaughter & Wood
2851 Park Marina Drive, Suite 200
P.O. Box 494940
Redding, CA 96001

. rreiner@norcallaw.com
twood@norcallaw.com

Sincerely,

- BENJAMIN B. WAGNER
United States Attorney

b B Do

" and certification under the FTCA in the abovefrefer_enced lawsuit filed by Rebecca Quigley. |

DAVID SHELLED Y-
Chief, Civil Division
‘Assistant U.S. Attorney
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LEWIS 2850 Gateway Oaks Drive, Suite 450
: . Sacromento, California 95833
EEIGSABP%S Telephone: 916.564.5400
- &SMITHLLP Fox: 916.564.5444
ATORNEYS AT LW Www.lbbsiaw.com

CHARLES E. COLEMAN April 24, 20 File No.
DIRECT DIAL: 916.646.8222 pril 24, 2013 : 2904846
E-MAIL: CCOLEMAN@LEBSLAW.COM o

VIA ELECTRONIC AND
FIRST CLASS MAIL

Chi Soo Kim

U.S. Department of Justice
501 | Street, Suite 10-100
Sacramento, CA 95814

Re: Quigleyv. Aptos/La Selva Fire Protection, et al. No 12-¢v-2779 (E.D. Cal.)
Pending Application Seeking Centification of Federal Employment

Dear Ms. Kim:

We are In receipt of Mr. Shelledy's letter of April 18, 2013 pertaining to our clients'
application seeking certification of federal employment. We respectfully do not believe that
the available evidence and controlling law supports the conclusion that defendants
Barnhart, DelCarlo, Jellison, and Kirste were not acting as federal employees while servmg
as Incident Management Team (IMT") members at the Silver Fire,

- Apart from the fact that such IMTs are referred to as federal IMT the request for
defendants to report for duty as IMT members for the subject fire was made solely by the
United States Forest Service ("USFS”). Further, the USFS was the protecting agency and
possessed full jurisdiction aver that fire that was burning in the Plumas National Forest.
Upon reporting for duty the USFS had to and did provide a delegatlon of authority upon
which Mr. Swartzlander, a. federal employee, and his supervised IMT assumed command
over the fire. As a result, the IMT was at all times subject to the USFS’s complete
jurisdictional angd supervisony control. There exists no evidence supponlng that the local
fire departments possessed or malntained any ¢ontrol and authority over. the IMT with
regard to the Silver Fire, .

Accordmgly. defendants contend that the potentnal denial of oenlflcation of federal
employment is contrary to the available facts, controlling law, mischaracterizes well

ATANIA » BEAUMONT « CHARLESTON » CHCAGO » DALLAS * FORTLAUDERDALE * HOUSION * LAGRINTA « LAFAYETTE » LAS VEGAS + LOS ANGELES + MADISON OOUNITY
NEW ORLEANS * NEW YORK * NEWARK » ORANGE COUNTY « PHOENDX + SACRAMENTO) * SANBERNARDINO + SAN DEGO 1 SAN FRANCICO » SEATRE + TAMPA » TEMECULA » TUCSON

4846-9360-0387.1
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~ Chi Soo Kim :
April 24, 2013
Page2

established custom and practice as evinced by controlling interagency agreements, and
ignores the strong public policy underlying the very existence of interagency fire protection
in the state of California. By way of this correspondence we hereby challenge the written
opinion and request your formal reconsideration, ' ’

Due to the negative and long term public policy implications arising from such a
determination and including matters of federal law, the issue is properly before the United
States District Court - Eastern District of Califomia. However, we request your
reconsideration of defendants’ pending applications to ensure that your investigation In this
regard has included the full consideration of all available and relevant evidence.

For this purpose and to ensure a complete record should judicial review in fact be
required, we can and will gather the available and relevant evidence on an expedited
basis. We will be in a position to present such additional evidence and declarstions to you
by no later than May 13, 2013. We have also provided the District Court with a futher
status update, including a copy of this letter.

In the interim, should you have any questions or concerns, | remain available at your
convenience. Thank you fqr your attention to this matter.

harles E. Coleman bf
LEWIS BRISBO.IS,B_ISG_AARD & SMITH up

CEC:lcm

cc. Al Counsel_vi_a First Class Mail

LEWS BRISBOIS BISGAARD & SMITH LLP * www.bbsiaw,com-

4846-8369-0387.1 L
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

REBECCA MEGAN QUIGLEY,
NO. CIV. S-12-2779 LKK/CMK
Plaintiff, :

V.
QRDER
APTOS/LA SELVA FIRE ,
PROTECTION DISTRICT, et al.,

Defendants.
/

This action arises from injuries Plaintiff Rebecca Quigley,
a former firefighter with the United States Forest Service,
suffered when she was allegedly run over by a Plumas Sanitation
truck at the Silver Fire Base Camp.

Presently before the court is Plaintiff’s motion to lift the
court’s stay of Plaintiff’s previously filed motion to remand.
See P1l's Mots., ECF No. 27 (Motion for Relief of Stay), 9 (Motion
to Remand). For the reasons provided herein, the court GRANTS
Plaintiff’s motion to 1lift the stay of proceedings and GRANTS
Plaintiff’s motion to remand. : '

/1117
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I. BACKGROUND
On December 3, 2010, Plaintiff filed the operative complaint
| in Plumas County Superior Court. See Pl's First Am. Compl., ECF
No. 1, Att. 1., at 9-19.! Plaintiff asserted causes of action
| against all Defendants for negligence, dangerous condition of
public property, and failure to warn. Id. at 13-18. Plaintiff
also asserted a cause of action against Defendant Steven H. Siler

| for the intentional tort of driving while intoxicated. Id, at 18-

OISR B JRNE Y, IR S O N Sy

1 19. Plaintiff sought compensatory damages, punitive damages,

i prejudgment interest, and the costs of suit. Id. at 19. Plaintiff

[y
o

| did not name the United States Forest Service (“USFS”), the

=
R

lDepartment of Agriculture, or the United States Government as

fdefendants in the action. §§§ generally id.

On October 12, 2012, Defendants filed a motion for summary

L W
[ 1 IR - S ¥ |

judgment in the Plumas County Superior Court, arguing that

[y
[o)]

J] Defendants Rich Rubin, Mike Jellison, Frank DelCarlo, and Dave

[y
~

Kirste were functionally employees of the USFS at all times

 mentioned within Plaintiff’s First BAmended Complaint and,

=
Lo o]

therefore, the state court lacked subject matter jurisdiction over

(=1
pte]

the matter, pursuant to 28 U.S.C. § 1346(b)(1l). See Defs’ Mot.

NN
= O

| Summary Judgment, ECF No. 1, Att. 1, at 38-41.

On November 9, 2012, Defendant Plumas Sanitation, with consent

(I Y
w N

| of all other Defendants, removed the action to this court,

N
S

.
w

1 'Page numbers cited herein refer to the court’s electronic
| pagination system, as opposed to the page numbers provided by the
| parties. ‘ ' ‘ C '

N
L)

2
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asserting that the action falls “within the original jurisdiction
of this Court and [is]) properly removed under 28 U.S.C. §§ 1346,
1441, and 1446” because “the Individual Defendants were federal
employees.” Notice of Removal, ECF No. 1, at 4.
A. Plaintiff’'s Motion to Remand

On December 7, 2012, Plaintiff filed a motion to remand the
| action to state court. Pl’s Mot., ECF No. 9. Plaintiff argued,

| inter alia, that: (1) it remains a disputed question of fact as to

W O N O VB W N e

! whether Defendants were federal employees or contractors; (2) the

Defendants at issue did not raise federal employment as an

=
- O

| affirmative defense 1in their answers and failed to seek

%certification from the U.S. Attorney General for their defense,

[

| pursuant to 28 U.S.C. § 2679, and instead, only raised federal

[
w

! immunity as an affirmative defense in their motion for summary

e
T N

| judgment; and (3) the court lacks derivative jurisdiction over

jfecleral employees on removed cases. Id., at 4-12.

-
[+)]

Defendant Plumas Sanitation, joined by the remaining

e
©

| Defendants, opposed Plaintiff’s motion to remand. See Defs' Mots.,

| ECF Nos. 12-16. Defendants argued, in part, that it was “premature

] |
., O ((e]

; to make a determination with regard to whether defendants were

I federal employees, as further information must be gathered” and

o

| “[ulntil that determination is made, this Court has jurisdiction

N
N

# over the matter.” Def’s Mot., ECF No. 13, at 2. Defendants

[ 28

| further asserted that, on or about December 27, 2012, “a formal

[\S] N

5written request to the federal government’s designated agent was

N
N

i made on behalf of the Individual Defendants seeking statutory
3

31
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; certification‘of their federal employment status at the time of the
subject fire” and that the Defendants “presently await the Federal
| Government’s and Attorney General’s certification of their federal
empioyment” status. Coleman Decl., ECF No. 16, Att. 2, at 2;
I see also Defs’ Req., ECF No. 16, Att. 2, at 7-9.

On January 15, 2013, this court stayed resolution of
Plaintiff’s motion to remand, pending a response by the Attorney

General as to Defendants’ request for certification of their

v @ L - T ¥ | > w N [

{ federal employment status at the time of the incident alleged.

[y
o

{ Order, ECF No. 23.
B. Plaintiff’s Motion for Relief of Stay

S
N e

On April 24, 2013, Defendants notified the court that their

[
w

application seeking certification by the Attorney General of their

federal employment status was denied, but that Defendants have

[
=9

| sought reconsideration of the Attorney General’s written opinion.

far
wm

'§gg Defs’ Status Update, ECF No. 26.

[T W
U N

The Attorney General'’s written opinion, dated April 18, 2013,

[
@

provides, inter alia, that: (1) Defendants’ removal of the suit to

=
w0

district court “was improper because it occurred before the

N
o

§ individual defendants were certified as federal employees acting

I within the scope of their employment”; (2) upon careful

N
[

| consideration of the certification requests and “multiple

N
N

23§ interviews” conducted “over two months, including interviews of the

24§ IMT Incident Commander and the Deputy Incident Commander,” the
25 United States Attorney has determined that “Defendants Barnhart,

26§ DelCarlo, Jellison, Kirste, and Rubin were not federal ‘employees,’

32
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| a determination governed by federal law”; and (3) the U.S. Forest
Service “did not control the detailed physical performance or
substantially supervise the day-to-day operations of the Local
| Firefighter Defendants,” and “the Forest Service could not and did
not hire or fire the Local Firefighter Defendants from employment, ”

“discipline the Local Firefighter Defendants,” “directly pay the

N o s W NN R

Local Firefighter Defendants,” or “control whether the Local
Firefighter Defendants were even permitted to report to the Silver

| Fire.” Jd, at 21-23.

(Ve I o)

10 In light of the Attorney General’s written opinion, Plaintiff

llf Rebecca Quigley moves the court to “lift the previously imposed
12 § stay, decide the mqtion, and enter its order remanding the case to
13; the Plumas County Superior Court on the basis that removal under
14f the circumstances of this case was improper.” Pl’s Mot., ECF No.
15§ 27. Defendants oppose. See Def’s Opp’n, ECF No. 28; Joinders, ECF
16 Nos. 29, 30, 31.

17 II. STANDARD FOR A MOTION TO REMAND

18 | A defendant may remove any civil action from state court to
19Q U.S. district court if the latter would have original jurisdiction

20; “arising under the Constitution, laws, or treaties of the United

21 states.” 28 U.s.c. §§ 1331, 1441(a). The removal statute is

22 § strictly construed, and the court must reject federal jurisdiction
23l if there is any doubt as to whether removal wés proper. See Duncan
24; v. Stuetzle, 76 F.3d 1480, 1485 (9th Cir. 1996) (citing Gaus_ vy,
25} Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992)). The availability
26? of removal is thus limited by the well-pleaded complaint rule,

5
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which permits removal only when a federal question is presented on

t the face of a properly pleaded complaint. See Eranchise Tax Bd,

of State of California v. Construction Laborers Vacation Trust fér
S. California, 463 U.S. 1, 9-10, 103 S.Ct. 2841, 77 L.Ed.2d 420
(1983). A defendant bears the burden of proving the propriety of
removal. Gaus v. Miles, JIpc.,, 980 F.2d 564, 566 (9th Cir. 1992).
An action raising a defense based in federal law does not

create federal question Jjurisdiction “even if the defense is

f anticipated in the plaintiff’s complaint, and even if both parties

| admit that the defense is the only question truly at issue in the

case.” [Eranchise Tax Bd,, 463 U.S. at 14. Plaintiff “is the

master of his or her complaint and may avoid federal jurisdiction

zby exclusive reliance on state law.” E v, a o
| corp., 114 F.3d 979, 982 (9th Cir. 1997). However, “[a] plaintiff

| may not avoid federal jurisdiction by omitting from the complaint

federal law essential to his or her claim or by casting in state

law terms a claih that can be made only under federal law.” Id,.
IIXI. ANALYSIS

In 1988, Congress adopted the Federal Employees Liability

Reform and Tort Compensation Act, commonly referred to as the

Westfall Act, to “remove the potential personal liability of

| federal employees for common law torts committed within the scope

of their employment” by providing that the “exclusive remedy for

such torts is an action against the United States under the Federal

Tort Claims Act.” Billings v. Uni , 97 F.3d 797, 799 (9th

Cir. 1995) (citing H.R.Rep. No. 700, 100* Cong., 2d Sess. 4

6
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10

11
12

13
14
15
| s.ct. 881, 166 L.Ed.2d 819 (2007); see also Billings, 57 F.3d at

16
17

18.
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20!
21}
22
23}
24
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1 (1988)) .

The Westfall Act grants the Attorney General authority to
certify that a defendant employee named in a tort action was acting
within the scope of his or her federal employment at the time in
question. 28 U.S.C. § 2679(d) (1), (2). 1If the action is launched
in a state court, and the Attorney General certifies that the
employee “was acting within the scope of his office or employment
at the [relevant] time,” the action “shall be removed” to the
appropriate federal district court, and the United States must be
substituted as the defendant. § 2679(d)(2). “Thle] certification
of the Attorney General shall conclusively establish scope of
office or employment for purposes of removal.” 28 U.S.C. §
2679(d) (2). That is, for purposes of establishing a forum to
adjudicate the case, § 2679(d) (2) renders the Attorney General’s
certification dispositive. Qsborn v. Haley, 549 U.S. 225, 241, 127

800 (“Certification by the Attorney General is prima facie evidence
that a federal employee was acting in the scope of her employment

at the time of the incident and is conclusive unless challenged.”).

Because the Attorney General’s decision regarding
certification of the employment status of the Individual Defendants
in this case is dispositive for purposes of establishing forum, and
the Attorney General has denied Defendants’ request to be certified
as federal employees acting within the scope of their employment

in accordance with 28 U.S.C. § 2679(d), Defendants’-argument that

7
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the case should be removed to federal court based on their status

as federal employees fails. Furthermore, because Plaintiff has

i presented no federal question on the face of her complaint, removal

of this action to federal court was not.proper.

The court rejects Defendants’ argument that it should retain

] jurisdiction over the matter while their application for
} reconsideration of the Attorney General’s decision is pending. The

:Attorney General’s written opinion denying certification appears

to be based on a thorough consideration of the particular facts

before it. The court sees no reason to further stall these

| proceedings based on Defendants’ application for reconsideration.

IV. CONCLUSION

Accordingly, the court GRANTS Plaintiff’s motion to lift the

:stay of proceedings filed on January 15, 2013. Pl’s Mot., ECF No.
127, Plaintiff’s motion to remand, ECF No. 9, is GRANTED. This

§ action is REMANDED to the Plumas County Superior Court.

The hearing on Plaintiff’s motion for relief of stay,

| currently set for May 28, 2013 at 10:00 A.M. is VACATED.

IT IS SO ORDERED.

DATED: May 21, 2013,

“LAWRENCE\ K. KARLTON
SENIOR JUDGE
UNITED STATES DISTRICT COURT
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PROOF OF SERVICE

I am a resident of the State of California, over the age of eighteen

%ears, and not a party to the within action. My business address is Downey
rand LLP, 621 Capitol Mall, 18th Floor, Sacramento, California, 95814-
4731. On April 16, 2018, I served the within document(s):

APPELLANT’S MOTION FOR JUDICIAL
NOTICE, DECLARATION, AND POINTS
AND AUTHORITIES

BY FAX: by transmitting via facsimile the document(s) listed
gb(())a/e to the fax numbcr(gs) set forth below on this date before
:00 p.m.

BY E-MAIL: by transmitting via e-mail or electronic
transmission the document(s) listed above to the person(s) at
the e-mail address(es) set forth below.

BY MAIL: by placing the document(s) listed above in a
sealed envelope with gostage thereon fully prepaid, in the
United States mail at Sacramento, California addressed as set
forth below.

BY OVERNIGHT MAIL: by causing document(s) to be
picked up by an overnight delivery service company for
delivery to the addressee(s) on the next business day.

BY PERSONAL DELIVERY: by causing personal delivery
by a reputable courier service of the document(s) listed
above to the person(s) at the address(es) set forth below.

See attached Service List

I am readily familiar with the firm's practice of collection and

processing correspondence for mailing. Under that practice it would be
deposited with the U.S. Postal Service on that same day with postage
thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of
deposit for mailing in affidavit.

1515946.5
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I declare that I am employed in the office of a member of the bar of
this court at whose direction the service was made.

Executed on April 16, 2018, at Sacramento, California.

E. Taylo

11
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SERVICE LIST

Party Attorney
Rebecca Megan Quigley : BY MAIL
Plaintiff and Appellant

Russell Reiner

Todd E. Slaughter

Law Offices of Reiner & Slaughter, LLP
2851 Park Marina Drive, Suite 200

P. O. Box 494940

Redding, CA 96049-4940

Garden Valley Fire Protection
District : Defendant and
Respondent

Chester Fire Protection District
: Defendant and Respondent

Jeff Barnhart : Defendant and
Respondent

Frank DelCarlo : Defendant
and Respondent

Mike Jellison : Defendant and
Respondent

BY MAIL

Jeffry Albin Miller

Jonna D. Lothyan

Lewis Brisbois Bisgaard & Smith LLP
701 B Street, Suite 1900

San Diego, CA 92101-8198
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