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To the Honorable Chief Justice and Associate Justices of the
California Supreme Court:

Respondent City of Redding (“City”) hereby submits this
Opposition to the Motion for Judicial Notice filed in support of
Appellants” Answer Brief (the “Motion”), pursuant to California
Rules of Court, rule 8.54(a)(3). In their Motion, Appellants ask this
Court to notice the following document:

A. City of Redding Resolution No. 2013-05, A Resolution of

the City Council of the City of Redding Establishing the
Electric Utility Rates for Service to Customers Within the
Corporate Limits of the City of Redding Effective March 5,
2013, and March 5, 2014 (adopted Feb. 5, 2013).

This document is not subject to judicial notice because it is
extra-record evidence introduced to contradict the Administrative
Record, and because it is irrelevant. This Court should therefore

deny Appellants” Motion to take notice of it.

l. APPELLANTS’ EXTRA-RECORD EVIDENCE
SHOULD BE REJECTED

This case challenges a Payment In Lieu of Taxes (PILOT),
which Appellants allege the City impermissibly funded through
electric rates the City adopted December 7, 2010. While Appellants
also challenge the City’s budget for Fiscal Years 2011-2012 and 2012
2013, they do so only to come at their central allegation from another

angle: They claim this budget was a “re-affirmation and approval”
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of the alleged decision to fund the PILOT through the rates adopted
in December 2010. (See Appellants’ Motion, p. 2.) Appellants
brought two lawsuits on these points, which the trial court
consolidated. (See 1 CT 2 [first lawsuit], 2 CT 498 [second lawsuit], 3
CT 719 [consolidation].) The trial court issued judgment for the City
in both suits on July 13, 2012. (3 CT 750.)

Exhibit A to Appellants” Motion is a City resolution adopted
the following year, on February 5, 2013. As Appellants admit, this is
extra-record material that post-dates not only the legislative actions
at issue here, but the filing of the two suits seeking review of those
actions, and even the judgment in those cases. (See Appellants’
Motion, p. 2.) Exhibit A is therefore inadmissible as outside the
Administrative Record considered by the Redding City Council
when it took the actions Appellants challenge. (See Western States
Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 576
[judicial review of legislative action is limited to the record
before the legislative body].)

While extra-record evidence may be admitted in limited
circumstances, it may never be admitted merely to contradict
the evidence an agency relied on in making a quasi-legislative
decision or to question the wisdom of that decision. (Id. at

p-579.) The burden is on the proponent of extra-record

evidence to demonstrate an exception to the general rule of
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inadmissibility. (Id. at pp. 576-577.) Appellants make no effort
to do so.

Appellants” opportunity to make a record in this matter
was during the City Council’'s hearings. They may not
“supplement” that record with material produced years after
the City action they challenge. Accordingly, this Court should

not take judicial notice of Appellants” Exhibit A.

Il. APPELLANTS SEEK NOTICE OF IRRELEVANT
MATERIAL

“Although a court may judicially notice a variety of matters
(Evid. Code, § 450 et seq.), only relevant material may be noticed.”
(Mangini v. R. |. Reynolds Tobacco Co. (1994) 7 Cal.4th 1057, 1063,
overruled on other grounds by In re Tobacco Cases I1I (2007) 41 Cal.4th
1257; see also Gbur v. Cohen (1979) 93 Cal.App.3d 296, 301; Mozetti v.
City of Brisbane (1977) 67 Cal.App.3d 565, 578.) The Court should
therefore decline to notice material that “has no bearing on the
limited legal question at hand.” (People v. Stoll (1989) 49 Cal.3d 1136,
1144, fn. 5.)

This case challenges a PILOT allegedly funded by electric
rates adopted in December 2010. The resolution Appellants submit
as Exhibit A established rates that became effective in March 2013.
Those rates are not challenged here, nor is there any other evidence
relating to their adoption before this Court. Consideration of

Exhibit A will be at least useless and, in the absence of other record

3
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information before the City Council when it adopted rates in 2013, it
is perhaps misleading too. Even if Exhibit A demonstrates that the
March 2013 rates were needed to fund the PILOT — something the
City does not concede — it says nothing about what was funded by
the rates adopted in December 2010. It therefore presents nothing
“having any tendency in reason to prove or disprove any disputed
fact that is of consequence to the determination of the action.” (Evid.
Code, §§ 210, 350.) Because Exhibit A sheds no light on legislative

action before this Court, Appellants’ Motion should be denied.

. CONCLUSION
The City respectfully requests this Court deny Appellants’

Motion for the reasons stated above.

DATED: July 7, 2015 COLANTUONO, HIGHSMITH &
WHATLEY, PC

/\\ i \)
MICHAEL G. COLANTUONO
MICHAEL R. COBDEN
JON R. DI CRISTINA
Attorneys for Respondent,

City of Redding
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PROOF OF SERVICE
Citizens for Fair REU Rates v. City Of Redding
Third District Court of Appeal Case No. C071906
California Supreme Court Case No. 5224779

I, Ashley A. Lloyd, declare:

I am employed in the County of Nevada, State of California. I
am over the age of 18 and not a party to the within action. My
business address is 11364 Pleasant Valley Road, Penn Valley,
California 95946. On July 7, 2015 I served the document(s) described
as RESPONDENTS” OPPOSITION TO MOTION FOR JUDICIAL
NOTICE SUBMITTED IN SUPPORT OF APPELLANTS’
ANSWER BRIEF on the interested parties in this action by placing a
true copy thereof enclosed in a sealed envelope addressed as
follows:

ATTACHED LIST

e envelope was mailed with postage thereon
fullj=prepaid. 1 am readily familiar with the firm’s practice of
collection and processing correspondence for mailing. Under that
practice it would be deposited with the U.S. Postal Service on that
same day with postage thereon fully prepaid at Penn Valley,
California in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if the postal
cancellation date or postage meter date is more than one day after
service of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State
of California that the above is true and correct.

Executed on July 7, 2015 at Penn Valley, California.

Ashley A. L@d A /
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