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MOTION FOR JUDICIAL NOTICE
Please take notice that, pursuant to Evidence Code Sections 459, 451,
and 452, and California Rules of Court, rules 8.520(g) and 8.252(a),

Defendants and Appellants, CPS Security Solutions, Inc., et al., hereby
move for an order granting judicial notice of the following documents,
attached hereto:

1.  Exhibit A — Verified Complaint for Declaratory Relief filed by
Construction Protective Services against Arthur Lujan, State Labor
Commissioner, in the Superior Court of the State of California, County of
Orange, in Case No. 02CC17330;

2. Exhibit B — Cross-Complaint filed by Arthur Lujan, State Labor
Commissioner, et al. against Construction Protective Services, in the Superior
Court of the State of California, County of Orange, in Case No. 02CC17330;

3. Exhibit C — The 2002 Update Of The DLSE Enforcement
Policies And Interpretations Manual (Revised), Sections 46.3, 46.3.1, And
46.4 (March 2006);

4. Exhibit D — Statement As To The Basis For Amendment To
Sections 2, 11 And 12 Of Wage Order No. 9 Regarding Employees In The
Transportation Industry;

5. Exhibit E — Amendments To Secs. 2, 3 And 11, Order 4-89,
Effective August 21, 1993; and

6. Exhibit F - Industrial Welfare Commission Order No. 5-2001
Regulating Wages, Hours And Working Conditions In The Public
Housekeeping Industry, Effective August 21, 1993 As Amended.

" The motion is based on this notice, the memorandum of points and

authorities, and the declaration, below.
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Defendants and Appellants CPS Security Solutions, Inc., et al.
(“CPS”) seek judicial notice of true and correct copies of court documents,
official records of the Division of Labor Standards Enforcement (“DLSE”),
and California regulations issued by the Industrial Welfare Commission
(“IWC”). All of the materials for which judicial notice is sought are relevant
to the policies, statutes, and wage orders at issue in this case.

II. JUDICIAL NOTICE IS PROPER AND SHOULD BE
GRANTED

Evidence Code section 459(a) provides that a reviewing court [1] may
take judicial notice of any matter specified in Evidence Code section 452;
[2] shall take judicial notice of each matter that the trial court was required
to notice under Section 451 or 453; and [3] shall take judicial notice of each

matter properly noticed by the trial court.

CPS requests that this Court notice the court documents, official
records of the DLSE, and California regulations issued by the IWC, because
the documents contain information that CPS must rely on to fully address

and respond to the arguments raised in Plaintiffs’ Opening Brief.

A. The Verified Complaint and Cross-Complaint in California
Superior Court, County of Orange, Case No. 02( "C17330

Pursuant to Evidence Code Section 452(d), judicial notice may be

taken of “records of [] any court of this state.” CPS requests that this court
take notice of the Verified Complaint and Cross-Complaint filed by and
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against CPS and the Labor Commissioner, Exhibits A and B, in the Superior
Court of the State of California, County of Orange, in Case No. 02CC17330.

These documents were not presented to the trial court and are not in
the record below. However, they are relevant and should now be considered
because [1] the Complaint and Cross-Complaint involve litigation
concerning an earlier version of the CPS wage and hour policy at issue in
this action, and will provide this Court with a full and complete picture of
the policy; and [2] the Complaint is referenced in Jt. App. Fact No. 62 (Jt.
App. Vol. 1, 0086), and noticing it will provide this Court with the option of
reviewing the Complaint, if necessary, as opposed to relying on the joint

fact.

B. The 2002 Update of the DLSE Enforcement Polncnes and
(Revised) 4

The 2002 Update of the DLSE Enforcement Policies and
Interpretations Manual (“DLSE Update”), attached as Exhibit B, falls within
the scope of Evidence Code section 452(c), which allows for judicial notice
of “official acts of the ... executive ... department[] of ... any state.” The
DLSE “is the state agency empowered to enforce California’s labor laws,
including IWC wage orders.” (Morillion v. Royal Packing Co. (2000) 22
Cal.4th 575, 581.) “The DLSE’s opinion letters, while not controlling upon
the courts by reason of their authority, do constitute a body of experience
and informed judgment to which courts and litigants may properly resort for
guidance.” (Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th
1004, 1029, fn.11, internal quotes omitted.)
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The DLSE Update was not presented to the trial court and is not in the
record below. It should be noticed by this Court because it reveals the
DLSE’s interpretation regarding the compensability of sleep time and travel
time for employees working 24 hour shifts, a key issue in this proceeding.
To the extent that this Court considers the DLSE’s previously expressed
opinions on the issue of compensable hours worked, the DLSE Update must

also be considered to complete the record.

C. TheIWC Wage Orders

The Statement of Basis and Amendments to IWC Wage Orders,
attached as Exhibits D, E and F, fall within the scope of Evidence Code
sections 451(b) and 452(b). Section 451(b) provides that judicial notice
shall be taken of “any matter made a subject of judicial notice by Section ...
11343.6 ... of the Government Code.” Section 11343.6 of the Government
Code provides that “the courts shall take judicial notice of the contents of
each regulation which is printed ... into the California Code of Regulations.”
Section 452(b) provides that judicial notice may be taken of “regulations ...

issued by ... any public entity in the United States.”

The controlling wage order herein, IWC Order 4-2001, was presented
to the trial court and is part of the record below. (Jt. App. Vol. 1, 0095.)
The Statement of Basis and Amendments to IWC Wage Orders Nos. 9, 4-89,
and 5-2001, for which judicial notice is now sought (Exhibits D, E and F),
were not formally made a part of the record below. The Statement of Basis
and amendments address similar issues as IWC Order 4-2001, namely

compensable hours worked in the professional, technical, clerical,
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mechanical and similar occupations, health care, and transportation

industries.

Reviewing the Statement of Basis and Amendments to IWC Wage
Orders Nos. 9, 4-89, and 5-2001, will enable the Court to analyze the
similarities and/or differences to IWC Order 4-2001. Moreover, the
Statement of Basis goes to the heart of CPS’s judicial acquiescence
argument, a key issue in this proceeding. In Monzon v. Schaefer Ambulance
Service, Inc. (1990) 224 Cal.App.3d 16, the court held that 29 C.F.R.
Section 785.22 was incorporated into Wage Order No. 9. Plaintiffs argue
that Monzon was incorrectly decided and that there is no indication that the
IWC intended to incorporate 29 C.F.R. Section 785.22 into Wage Order No.
9. The Statement of Basis will demonstrate that the IWC amended Wage
Order No. 9 in 2004, and in doing so, acquiesced in Monzon'’s interpretation

of Wage Order No. 9. Thus, it is a key document in this action.

. CONCLUSION

As the documents attached hereto are the proper subjects of judicial
notice, Plaintiffs respectfully request the Court grant this motion and take

judicial notice of the attached documents.
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DECLARATION

I, Howard M. Knee, declare as follows:

1. I am an attorney licensed to practice law in the State of
California, and am co-counsel for Defendant in these proceedings
before the California Supreme Court.

2. Attached hereto as Exhibit “A” is a true and correct copy
of the Verified Complaint for Declaratory Relief filed by Construction
Protective Services against Arthur Lujan, State Labor Commissioner,
in the Superior Court of the State of California, County of Orange, in
Case No. 02CC17330.

3. Attached hereto as Exhibit “B” is a true and correct copy
of the Cross-Complaint filed by Arthur Lujan, State Labor
Commissioner, et al. against Construction Protective Services, in the
Superior Court of the State of California, County of Orange, in Case
No. 02CC17330.

4. Attached hereto as Exhibit “C” is a true and correct copy
of the 2002 Update Of The DLSE Enforcement Policies And
Interpretations Manual (Revised), Sections 46.3, 46.3.1, And 46.4
(March 2006).

5. Attached hereto as Exhibit “D” is a true and correct copy
of the Statement As To The Basis For Amendment To Sections 2, 11
And 12 Of Wage Order No. 9 Regarding Employees In The
Transportation Industry.

133886.00607/95165113v.1




6.  Attached hereto as Exhibit “E” is a true and correct copy
of the Amendments To Secs. 2, 3 And 11, Order-489, Effective
August 21, 1993.

7.  Attached hereto as Exhibit “F” is a true and correct copy
of the Industrial Welfare Commission Order No. 5-2001 Regulating
Wages, Hours And Working Conditions In The Public Housekeeping
Industry, Effective August 21, 1993 As Amended.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on this 10th day of January, 2014, at Los Angeles,

Ner b Ao

Howard M. Knee

California.
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[PROPOSED] ORDER GRANTING DEFENDANT’S MOTION
FOR JUDICIAL NOTICE

The Motion for Judicial Notice filed by Defendants and

Appellants, CPS Security Solutions, Inc., et al., having been

considered, and finding judicial notice warranted under Evidence
Code sections 451, 452, and 4598;

IT IS HEREBY ORDERED that said Motion is GRANTED in

full, and the Court shall take judicial notice of all of the documents

attached to the Motion.

Date:

Chief Justice

133886.00607/95165113v.1
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) C
)
)
)
)
)
g
COMMISSIONER, AND DOES 1 - 10, )

\'8
' ARTHUR LUJAN,%&TE LABOR /

DE:

JUDGE KIM G. DUNNING
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Defendants.

)
)
)
)
)
)

Plaintiff Construction Protective Services, Inc. (“CPS”) alleges as follows against defendants

Arthur Lujan, State Labor Commissioner for the State of California, and Does 1 through 10

(collectively, “Defendants™).
PARTIES AND VENUE
L. CPS is, and at all times mentioned herein was, a corporation. CPS was incorporated
in California in 1992 and has its principal place of business in Los Angeles County.
2. Defendant Arthur Lujan is the State Labor Commissioner for the State of California,

and the Chief of the Division of Labor Standards Enforcement, a division of the Department of

FAHMK\CLIENTS\CPS\LUJAN\PLDG\Revised Complaint for decl relief.wpd 1
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Industrial Relations. The State Labor Commissioner and the Division of Labor Standards
Enforcement are charged with enforcing laws, regulations, and standards concerning the wages and
hours of employees in the state. The regulations they enforce include, for example, Wage Orders

promulgated by the Industrial Welfare Commission.

3. CPS is ignorant of the true names and capacities of defendants sued herein as Does 1-
10, inclusive, and therefore sues those defendants by fictitious names. CPS will amend this
Complaint to allege their true names and capacities once they are ascertained. CPS is informed and
believes, and on that basis alleges, that at all times mentioned in this Complaint each defendant was
the agent and employee of every other defendant, that each acted in the course and scope of his, her,

or its authority as an agent, that each acted with the permission and consent of every other defendant,

and that each ratified the conduct of every other defendant.

4, Venue is proper in Orange County because the parties are doing, and at all times
relevant to this Complaint have done, business in that county and some portion of CPS’s claim arose
in that county.

| ' FACTUAL BACKGROUND
5. CPS employs guards to provide security at construction sites. CPS has operations in

California, Texas, Arizona, Nevada, and Florida. It employs about 1300 people, approximately 800
of whom work in California. '

6. CPS’s guards fall into two categories, hourly guards and in-residence gtiards. This
Complaint concerns the approximately 400 in-residence guards whom CPS employs in California.
In-residence guards sign employment agreements that require them to live at the job site for the
duration of the construction project, often at least six months, and in some cases up to two years or
more. The in-residence guards live in fully equipped trailer homes that CPS proVides to them ata
low monthly rent. Each trailer home has a kitchen, a bathroom with shower, eating and sleeping
areas, and telephone access to corporate headquarters. Each in-residence guard has exclusive access
to his trailer, and uses it as his primary residence. The guards keep their clothes and other personal
belongings at their trailer homes during the time they live there, and most outfit their homes with

televisions, radios, and other personal items.
FAHMEK\CLIENTS\CPS\LUJAN\PLDG\Revised Complaint for decl relief.wpd 2
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7. Because, as CPS has leaned, most thefts from construction sites occur when people
are coming to and going from the site, the in-residence guards work during those times. While exact
schedules may vary from site to site, in-residence guards typically work a split shift from 3:00 p.m.
t0 9:00 p.m. and from 5:00 a.m. to 7:00 a.m. on weekdays. During those working hours, the in-
residence guards are required to be in uniform and to patrol the construction premises, watch
tradesmen and workers enter and leave the site, and generally provide a highly visible security
presence. For the eight nighttime hours between 9:00 p.m. and 5:00 a.m., the guards are free to slee;J
in their trailers, watch television, and engage in other private pursuits. They are not required to
patrol the premises or to perform any work duties during those hours except in the rare instances
when a security problem arises at night.

8. On weekends, in-residence guards typically are on duty from 5:00 a.m. to 9:00 p.m.,
and then sleep or engage in other personal pursuits during the nighttime hours of 9:00 p.m. to 5:00
a.m.

9. Each construction site houses numerous security sensors. Wires from the sensors are
attached to-an alarm panel in the guard’s trailer home. If a wire is tripped somewhere on the site, the
tripping of the wire causes an alarm buzzer to sound in the guard’s trailer home. The guard must
investigate and secure the area where the sensor detected a problem. After he has done so, he
records on CPS tracking forms the amount of time he spent responding to the call and informs CPS
corporate headquarters. He then is again free from duties and can sleep or relax in his trailer home.

10.  CPS pays each in-residence guard an hourly amount for each of the hours the guard
works during the day, typically between 3:00 p.m. and 9:00 p.m. and between S:OO a.m. and 7:00
a.m. on weekdays and between 5:00 a.m. and 9:00 p.m. on weekends. For any overtime hours during .
the work week, CPS pays the guards either one and one-half times or two times their regular hourly
rate, as applicable overtime law may require.

11.  CPS does not pay in-residence guards for the hours they spend sleeping or engaging
in personal activities during the night. If a guard has responded to a security problem during the
night, however, CPS will pay him at an overtime rate for all of the time he spent doing that. That

time is reflected on the CPS tracking forms that the guard completed during the night he was

FAHMKA\CLIENTS\CPS\LUJAN\PLDG\Revised Complaint for decl refief.wpd 3
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awakened by the alarm buzzer. In addition, if the tracking forms show, for any particular night, that
interruptions consumed more than a total of three hours, CPS assumes that the guard will not have
been able effectively to make pérsonal use of the nighttime hours during that night, and therefore
will pay him for all eight of the hours between 9:00 p.m. and 5:00 a.m.

12.  Ifon any night an in-residence guard wishes to leave his trailer home during the 9:00
p-m. to 5:00 a.m. period, he can easily arrange to do so. He is requested to call the CPS central
office sometime during the day and tell them that he will be gone that night. CPS then arranges for
another guard to cover the time the in-residence guard is away from the site. The substitute guard is
not given access to the in-residence guard’s trailer home during that period, as CPS considers that
trailer home the in-residence guard’s private apartment. Unlike the in-residence guard, the substitute
guard must observe and patrol the premises throughout his nighttime shift. Therefore, CPS treats all
of the substitute guard’s nighttime hours as active duty time, and pays him for those hours.

13.  Recognizing that they were the first company in California to provide live-in security
to construction sites, CPS consulted with the Division of Labor Standards Enforcement (DLSE)
before starting up the business. The DLSE told CPS at that time that a designated nighttime sleeping
period of not more than eight hours was non-compensable, except for any time spent on calls to duty
that interrupted the sleeping period. The DLSE recommended that the in-residence guards sign a
written agreement that demonstrated they understooﬂ and agreed to CPS’s scheduling and pay plan.
CPS has at all times required in-residence guards to sign writien agreements that set forth in detail
the hours of work and the pay arrangement for each part of the day. (If an applicant is not willing to

sign such an agreement, he or she may still be able to work for CPS in an hourly, non-resident

position.)
14, Since its inception, CPS on occasion repeatedly faced wage claims from terminated
in-residence guards who asserted that they should have been paid for all of their sleep time,

regardless of whether the hours were spent sleeping or performing work tasks. Deputy Labor

Commissioners in various offices of the DLSE handled those claims. In every instance, the Deputy

Labor Commissioner dismissed the guards’ claims.

FAHMK\CLIENTS\CPS\LUJAN\PLDG\Revised Complaint for decl relief. wpd 4
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15.

During the late 1980’s and the 1990’s, the DLSE’s Operations and Procedures

Manual contained detailed rules concerning payment for employees’ sleeping time. Section 10,75 ofJ

the Manual, which is attached here as Exhibit A and is incorporated herein, initially noted that the

DLSE has “historically taken a . . . realistic and reasonable approach [to this issue], in that sleep

time/meal time, and other non-active times which the employee can use for private pursuits or during

which the employee is free to leave the premises have not been considered work time.” The Manual

then set forth a three-part approach:

16.

a. If employees do not reside at the employer’s premises, work less than a twenty-four-

hour shift, and are permitted to sleep during the shift, all hours of the shift — including

the sleeping time — are considered work time, and must be paid.

. If employees do not reside at the employer’s premises, work a twenty-four-hour shift,

and are permitted to sleep during the shift, then up to eight hours of sleeping time per
shift may be counted as non-working time and need not be paid. If the employee does
not have the opportunity to get at least five hours of sleep, however, the entire time

scheduled for sleeping must be considered hours worked and must be paid.

. If employees are required to reside at the employer’s premises, then sleeping time, up

to eight hours per day, is not considered time worked and need not be paid. If the
sleeping period is interrupted by a call to duty, the interruption must be counted as
time worked. If because of interruptions the employee cannot get at least five hours
of sleep, the entire eight-hour sleeping period will count as hours worked, and must
be paid.

The federal regulations concerning sleep time under the Fair Labor Standards Act,

which appear at 29 C.F.R. § § 785.20 — 785.23 and which are attached here as Exhibit B and

incorporated herein, use the same three-part approach as did the DLSE’s Manual section 10.75.

Thus, under the federal regulations, an employee who does not reside at the premises and who works

less than twenty-four-hour shifts must be paid for all scheduled hours, even if he or she can sleep for |

some of those hours (29 C.F.R. § 785.21). If an employee works twenty-four-hour shifts, the

employee and employer may agree to exclude from Working hours all scheduled sleeping periods, up
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to eight hours in the twenty-four; thus, the employer will not need to pay for sleeping time (29 C.F.R|
§ 785.22). Finally, if an employee resides on the employer’s premises, the employee and employer
may agree that the employee will be paid only for hours of actual duty. The employer need not pay
for time the employee “engage[s] in normal private pursuits” such as “eating, sleeping, entertaining,”
and the like. “An employee who resides on his employer’s premises . . . for extended periods of
time is not considered as working all the time he is on the premises™; rather, he is considered as
working only during his active duty time. 29 C.F.R. § 785.23.

17. In 1997 the United States Department of Labor specifically approved CPS’s sleep
time pay plan. That approval was set forth in a March 24, 1997, letter to CPS’s attorneys from
Charles Striegel, then an Assistant District Director of the U.S. Department of Labor. The letter is
attached here as Exhibit C and is incorporated herein. Very recently, the Department of Labor, after
an exhaustive audit of CPS’s operations in Los Angeles (which are typical of all of its California
operations), again found that the sleep time pay arrangements comply fully with federal wage laws.

18. A few weeks after the federal agency’s March 1997 letter issued, the state Department|
of Industrial Relations also issued a letter that approved CPS’s sleep time pay plan. The April 24,
1997, letter to CPS’s attorneys from John C. Duncan, then the Chief Deputy Director of the
Department of Industrial Relations, which oversees the DLSE, is attached here as Exhibit D and is
incorporated herein. Mr. Duncan’s letter ruled in favor of “allowing . . . excludability of non-active
duty times from compensation requirements for the live-in guards” (page 2). The DLSE’s longtime
“enforcement policy excluding sleep time and other non-active duty time hours” from the
compensable time of resident employees extended to CPS’s in-residence guards (page 2).

19.  Two years later, however, in an August 12, 1999, letter to CPS’s attorneys from then-
State Labor Commissioner Marcy V. Saunders (attached here as Exhibit E and incorporated herein),
the DLSE abruptly changed its course. CPS later learned that one of its direct competitors had
supplied information - much of it false — to the DLSE, and that the DLSE had based its sudden -
change of direction on that distorted information. (CPS also later obtained a copy of the August 12
letter that showed that Ms. Saunders had sent a blind copy of that letter to the same competitor.) The|

letter stated that all of the in-resident guards’ hours, “including sleep and meal time, . . . constitute

FAHMK\CLIENTS\CPS\LUJAN\PLDG\Revised Complaint for decl relief.wpd 6
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® ®
‘hours worked’” and thus must be paid (page 2). The agency intended to “rapidly proceed with our
investigation, and any necessary liﬁgation, in order to secure the reimbursement of all amounts owed
as unpaid wages to CPS’s employees for the past three )'Iears” (page 3).

20.  Immediately after receiving the letter from Ms. Saunders, and particularly upon
identifying in it a large number of factual inaccuracies that seemed to have influenced Ms.
Saunders’s conclusions, CPS’s representatives wrote to Ms. Saunders to explain the correct facts and
to seek a meeting with her to discuss the agency’s sudden about-face on the sleep time pay plan,
Despite CPS’s repeated efforts to arrange such a meeting, however, no meeting took place until
February 2002,

21, During the period between 1999 and 2002, the agency did not in fact “rapidly
proceed” with investigation or with litigation against CPS. Rather, the matter was left to the
consideration of a few scattered wage'claims that individual guards filed during that time. The
agency dismissed the sleep time portion of every such claim.

22, InFebruary 2002, at CPS’s insistence, representatives from the DLSE’s general
counsel’s office finally met with CPS concerning the 1999 letter. CPS left the meeting with the
impression that sending a legal memorandum to the DLSE about the sleep time issue might help
fully convince the general counsel’s office staff and others that the agency’s longtime rule allowing
employers of resident employees to exclude sleep time from compensable hours worked (rather than
the agency’s recent reversal of that rule) correctly embodied California law. Accordingly, on August
21, 2002, CPS’s attorneys sent Ann Stevason, then Senior Tria1 Counsel of the DLSE, a lengthy
letter analyzing case law and agency materials and demonstrating that CPS’s sleep time
compensation plan was lawful. |

23.  Ms. Stevason responded to CPS’s attorneys’ letter with a letter dated September 16,
2002. Her letter completely rejected the approach to sleep time issues that the agency had taken
throughout the 1990’s. The letter labeled as “incorrect” John Duncan’s April 1997 letter (Exhibit
D), saying that Mr. Duncan had misstated both the law and the enforcement posture taken by the

DLSE in the past. The September 2002 letter then rejected every aspect of the analysis CPS had

presented in its August letter.
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24.  The 2002 letter from the DLSE concluded with a threat of prompt and aggressive
enforcement against CPS. The letter stated flatly that the agency views CPS’s sleep time
compensation plan as illegal and that, accordingly, the DLSE now will enforce its view of the law.

25. By letter dated October 17, 2002, from CPS’s attorneys to Ms. Stevason at the DLSE,
CPS presented a new argument establishing that the in-residence guards’ sleep time was not
compensable working time. In previous correspondence, both CPS and the DLSE had been .
assuming that CPS’s employees were subject to the provisions of Wage Order 4, 8 Cal. Code Regs. §
11040, the Industrial Welfare Commission Order that sets wages and hours for clerical and other .
white-collar occupations, including, in some instances, security guards. In the October 17 letter,
however, CPS explained that it had realized that in fact its employees are subject to Wage Order 5, 8
Cal. Code Regs. § 11050, the Order that applies to all employers that provide rental lodging to their
employees. Under Wage Order 5°s express provisions, resident employees’ sleeping time is not
compensable working time. Sce 8 Cal. Code Regs. § 11050 (2) (K).

26.  The DLSE rejected CPS’s new argument as decisively as it had rejected all prior
arguments. In a telephone message on November 13, 2002, Ms. Ann Stevason told CPS’s counsel
that Wage Order 5 simply did not cover CPS’s employees. Ms. Stevason’s reasoning was
conclusory, and did not address any of the analysis set forth in the October 17, 2002 letter.

27.  CPS now faces immediate prosecution of wage claims filed by guards who believe
that they should have been paid for all eight of their nighttime sleeping hours. A proceeding pending
in Oakland was briefly stayed to enable CPS to file this Complaint. Other proceedings are pending
in Long Beach (3 proceedings), San Bemardino (2 proceedings) and San Jose. In addition, the DLSE
has begun an audit of CPS’s pay practices, including the sleep time compensation plan If CPS’s
sleep time payment practices are found to be unlawful, CPS could be liable for millions (if not tens
of millions) of dollars in back pay, extending back over a period of three years. Indeed, CPS will be
unable to afford to continue employing its in-residence guards and thus will be forced to lay them off
and to close part or all of its operations in the state.

/i
m
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CAUSE OF ACTION

Declaratory Relief Against All Defendants

28.  CPS realleges and incorporates by reference paragraphs 1 through 27 as though set
forth here in full,

29.  Asalleged herein, the DLSE has stated its intention to enforce immediately its view
of state law concerning the compensability of sleep time. CPS believes that the DLSE’s view of the
law is erroneous. Enforcement of the DLSE’s view will gravely injure CPS’s interests.

30.  Through all the steps taken as described above, CPS has made every attempt to
convince Defendants of the validity of its sleep time pay practices. All such attempts have failed.

31.  An actual controversy has arisen and now exists between CPS and Defendants
concerning their respective rights and duties, in that CPS contends that the sleep time compensati.on
plan it has had in place since 1989 complies fully with California wage and hour law, and that
therefore CPS owes no money in back wages to its in-residence guards and need not revise its sleep
time compensation plan in any way. Defendants, however, dispute CPS’s contentions in those
regards, and contend that CPS’s sleep time compensation plan violates California’s wage and hour
laws, that CPS therefore will need to pay extensive back wages to its current and former in-residence
guards, and that CPS must significantly change its pay policies and practices with regard to the
guards’ sleep time.

32.  CPS desires a judicial determination of its rights and duties, a declarétion asto
whether CPS’s interpretation or the DLSE’s interpretation of California law concerning the
compensability of sleep time is correct, and a declaration as to the lawfulness of CPS’s sleep time
compensation plan. Specifically, CPS desires a declaration and determination that:

a. Wage Order 5, 8 Cal. Code Regs. § 11050, rather than Wage Order 4, 8 Cal. Code
Regs. § 11040, governs CPS’s California employees, and that under Wage Qrder 5
CPS and its in-residence guards may agree that CPS will not pay the guards for sleep
time and that therefore CPS’s sleep time compensation plan is lawful; or

b. If Wage Order 4, rather than Wage Order 5, governs CPS’s California employees,

then California law allows CPS to exclude sleep time from compensable work time
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13 || order, decision or award issued therein during the pendency of this action;
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18 Dated: November 18, 2002 KNEE, ROSS & SILVERMAN, LL
. M ﬂ '
20 By: '

0

21
22
23
24
25
26
27
28

4 " order that CPS may ascertain its rights and duties under California law and in order that, if its
interpretation of the law is correct, CPS may be spared paying large amounts of unearned back wageﬁ

and laying off significant numbers of California employees.
practices with respect to the sleep time period (typically 9:00 p.m. to 5:00 a.m.) of its in-residence
guards in California; |

adjudicating the pending proceedings against CPS and from seeking to enforce or enforcing any

F:\HMK\CLIENTS\CPS\LUJAN\PLDG\Revised Complaint for dec! reliefwpd 10

for its in-residence guards pursuant to CPS’s plan, and therefore CPS’s sleep time

compensation plan is lawful.

33. Such a declaration is necessary and appropriate at this time under the circumstances in

WHEREFORE, Plaintiff prays for judgment as follows:

1. For a declaration that California law permits CPS to continue its existing pay

2. For temporary and preliminary injunctive relief enjoining Defendants from

3. For reasonable attorney’s fees;
4, For costs of suit; and
5. For such other relief as the Court may deem proper.

ward M. Knee, Esq.
Attorneys for Plaintiff
Construction Protective Services, Inc.
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STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

» UMPLALN Xe)3 BLliloynta
Code of Civil Procedurs Section 1080) and know its contents.,
) CHECK APPLICABLE PARAGRAPHS
(I lamapattybtmsucuon.ThemattersstatodInﬂvﬂoregolngdowmentmtruaofmymkmwledgaaxeepusto
MMmehwhmmmdmmmmandbellef,andutomosomattemlbcﬁovothomlobeﬂue.

[%] 1am [X] anOfficesr (] & pariner e of CONSTRUCTION _ .

PROTECTIVE SERVJCES, INC, ——
8 party to this action, and em authorized to make this verification for and on s bahalf, and | make thiz verifination for that
reason. || | am informed end believe and on that ground aliege that the matters steted In the foregoing document are
tnie. [X | The matters stated in the foregoing document are true of my own knowledge, except as to those matters which are
stated on information and belief, and as to those matters | believe them fo be true.

| am ong of the attomeays for
@ party 1o this action, Such party is absent from the county of wioresaid where such attorneys have their offices, and | make
tive verification for and on bahalf of thet party for that reason. | am informed and belisve and on that ground allege that
the maetiers stated in the foregaing document are true. '
Execuledon November 2002 et Los Angelesa , Californfa,

IdadaroundorpmaltyorpajurymmeImofmesmdcmmuth{%wutm and corect.
6!

CHRIS COFFRY
Typa or Print Name Ipnatune

PROOF OF SERVICE
10139 () GCP Raviesd SvVER

STATE OF CALIFORNIA, COUNTY OF
| am employed in the county of , State of California.
{ am over the aga of 16 and nat a party to the within ection; my business address ls:

On, : | served tha foragoing document described as

on in this action
[ )by piacing the true copies thereof enclosed in sealed envelopes addrensed as stated on the attached malling list:
by placing [~} the oniginal (] a true copy thersof endlosed in sealed envelopes addressed as follows:

[ 1BY MALL

[~ % deposited such envelope in the meil at , Califomia.

The envalope was malled with postage theceon fully prepaid. .

L1 As follows: | am "readily famiiar with the firm's practice of callaction and procsssing cormespondence for matling.

Under that practice 1t would be deposited with U.8. postal sarvice on that same day with postage thereon fully prepald at

Califomis in the ordinary course of business. | am gware that on motion of the
party served, service Is prasumed invalid if postal canceflation date of postaga meter date s more than one day after date of
deposit for mailing in effidavit.

Executed on . at , California.
[ (@Y PERSBONAL SERVICE) | delivered such envelope by hand 1o the officas of the addresses.
Exacuted an , at . , Califocrnia,

[ |(8tate) | decisre under penalty of perjury under the laws of the State of California that the abowve is true and correct.
L_")(Federal} | deciare thet | am employed In the office of & member of the bar of this court at whose diraction the service was
madls.

Type or Print Nama Sigrature

2N
ﬂwmmjﬂ OF PERSCN DEFOSITING ENVELOP
~(FOR PERSONAL BERVICE DIGNATURE MUST B THAT OF MESSENGER)

flev. 7100









. OPERATIONS Aq PROCEDURES MANUAL
Section 10.00 Wages—Time, Manner and Method of Payment

Volume 2

Acknowiledgments September 1989

Preface

The current Operations and Procedures Manual, Vol. 2, Wages, is now over ten years old
and significant changes to our laws have taken place during that time. The need for a new
manual was and is obvious, but the work necessary to accompilish such a task is consider-
able, especially in light of the limited staff in headquarters. In this situation, any rewrite of
the manual could only occur if staif throughout the Division contributed to the project.In
late 1987/early 1988 planning began to accomplish the rewrite.

Work has progressed steadily and the manual has now been successfully completed—
thework of alarge number of talented and dedicated DLSE employees. Major credit for this
work goes to the supervisor of this project, Albert ). Reyff, former Chief Deputy Labor
Commissioner, who has carefully shepherded this work through the editing and assembly
processes.

Agreatdeal of credit also goes to H. Thomas Cadell, Jr., Chief Counsel, who participated
extensively in the drafting and editing process.

Most of the credit, however, must go to the field personnel and attorneys who wrote
various chapters and sections of the manual. All of this work was done without reducing
their normal caseloads and manifests their dedication to DLSE and the people they serve. |
want to personally thank all of the following individuals for their contributions to this

manual:

Denos Carras Jose Millan
Carol Cole Richard Mitchell

Richie Jenkins Nance Steffen
Stuart Kaye Joan E. Toigo

Mariano Kramer

Of course, this manual could not have been written and assembled without the tireless
efforts of the clerical staff throughout the Division who typed and retyped the various
sections. | thank each of you and, in particular, Olivia Abranches and Maureen Dietz in
headquarters, who typed and retyped the draft innumerable times. Their unfailing good
humor in the face of an endless stream of edits was greatly appreciated.

Isincerely thank all of you for all your hard work. I believe we have put together a manual
which will be useful to every Division employee as he or she enforces fairly and
consistently the laws under the Labor Commissioner’s jurisdiction. It has been a pleasure
and an honor to have been associated with all of you on this project.

Date: Sepuember 1989 \E/%Lﬁ, (,\) Qk, Ql
/

Lioyd W. Aubry, Jr. [

State Labor Commissioner
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OPERATIONS AND PROCEDURES MANUAL

Sectlon 10.00 Wages—Time, Manner and Method of Payment
Volume 2
September 1989

10.75 24-Hour Employer Control

In determining hours worked, problems arise when the job is a combination of assigned duties and
time subject to varying degrees of employer control.

If the employee Is subject to 24-hour employer control, DLSE could, of course, arbitrarily hold that all
24 hours constitute hours worked. However, this Division and the federal Wage and Hour Division
have historically taken a more realistic and reasonable approach, in that sleep time, meal time, and
other non-active times which the employee can use for private pursuits or during which the
employee is free to leave the premises have not been considered work time.

LIVE-IN EMPLOYEES:

b} The following guidefines for determining hours worked apply to:

3) resident ambulance drivers and attendants, firefighters, mortuary attendants, and similar
employees;

(a) Alltime on duty is time worked except for:
(1) Scheduled sleeping time not to exceed eight hours per day. If the sleeping time is
~ interrupted by a call to duty, the interruption must be counted as hours worked, If the
employee does not have the opportunity to get at least five hours of sleep, the entire
time scheduled for sleeping must be considered as hours worked. These five hours need
not be five continuous uninterrupted hours of sleep. However, if interruptions are so
frequentasto preventreasonable periods of sleep totaling at least five hours, the entire
period would be considered hours worked.

(2) Uninterrupted meal periods of not less than 30 minutes nor more than one hour per
meal, '
(3) Time when the employee can engage In private pursuits, or Is free to leave the premises.



OPERATIONS AND PROCEDURES MANUAL
Section 10.00 Wages—Time, Manner and Method of Payment

Volume 2
September 1989

10.75 24-Hour Employer Control

In determining hours worked, problems arise when the job is a combination of assigned duties and
time subject to varying degrees of employer control. :

if the employee is subject to 24-hour employer control, DLSE could, of course, arbitrarily hold that all
24 hours constitute hours worked. However, this Division and the federal Wage and Hour Division
have historically taken a more realistic and reasonable approach, in that sleep time, meal time, and
other non-active times which the employee can use for private pursuits or during which the
employee is free to leave the premises have not been considered work time.

LESS THAN 24-HOUR DUTY (Non Live-in):
1. Typical jobs: night watchman or attendant, hotel desk clerk.

2. Anemployee who is required to be on duty for less than 24 hoursis considered to be working even
though the employee is permitted to sleep or engage in other personal activities when not busy.

3. Ifthe employee is relieved of all duties and free to leave the premises for a 30-minute or more meal
period, the meal period may be excluded from hours worked.

DUTY OF 24 HOURS (Non Live-in):
1. Typical jobs:.Firefighter, ambulance driver and attendant.

2. On shifts of 24 hours or more, sleep time and uninterrupted meal periods of not less than 30
minutes nor more than one hour per meal may be excluded from hours worked. The sleep time
exclusion is limited to no more than eight hours during each 24 hours of duty, and the employer
must furnish adequate sleeping facilities. If the employee does not have the opportunity to get at
least five hours of sleep, the entire time scheduled for sleeping must be considered as hours
worked. These five hours need not be continuous uninterrupted hours of sleep. However, if
interruptions are so frequent as to prevent reasonable periods of sleep totaling at least five hours,
the entire period would be considered hours worked.

LIVE-IN EMPLOYEES:
a) Resident Care Facilities Licensed for 16 or more Guests;

All on-duty time including night hours, is time worked. The licensing agency requires at least one
employee awake and on duty during the night hours, and one or more employees on call to assist
in caring for residents in the event of an emergency.

Resident employees on call in these facilities, during hours in which they are not scheduled to
work, are not considered working unless called.

b) The following guidelines for determining hours worked apply to:
1) resident care homes licensed for 15 or less;
2) house parents in children’s group homes;

3) resident ambulance drivers and attendants, firefighters, mortuary attendants, and similar
employees; and

10.75 1



4) live-in household workers: _
{a) All time on duty is time worked except for:

(1) Scheduled sleeping time not to exceed eight hours per day. If the sleeping time is
interrupted by a call to duty, the interruption must be counted as hours worked. If the
employee does not have the opportunity to get at least five hours of sleep, the entire
time scheduled for sleeping must be considered as hours worked. These five hours need
not be five continuous uninterrupted hours of sleep. However, if interruptions are so
frequentas to prevent reasonable periods of sleep totaling at least five hours, the entire
period would be considered hours worked.

{2) Uninterrupted meal periods of not less than 30 minutes nor more than one hour per
meal.

(3) Time when the employee can engage in private pursuits, or is free to leave the premises.

Houseparents in most children’s homes will be covered by the 54-hour provision in Section 3(D) of
IWC Order 5. (No such exception from the 40-hour week is made for kitchen, maintenance or clerical

personnel or program staff.)
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WHM 97:3206  TEXT OF RULES AND REGULATIONS

Supp. 213 (E.D. Mich 1950), aff'd 194 F.,
2d 493 (C.A. 6, 1952); Biggs v. Joshua
Hendy Corp., 183 F. 2d 515 (C. A. 9,
1950), 187 F. 2d 447 (C.A. 9, 1951); Wall-
ing v. Dunbar Transfer & Storage Co., 3
W.H, Cases 284; 7 Labor Cases para.
61,565 (W.D. Tenn. 1943); Lofton v. Sene-
ca Coal and Coke Co., 2 W.H. Cases 669; 6
Labor Cases para. 61,271 (N.D. Okla.
1942); aff"'d 136 F. 2d 359 (C.A. 10, 1943);
cert. denied 320 U.S, 772 (1943); Mitchell
v. Tampa Cigar Co., 36 Labor Cases para.
65,198, 14 W.H. Cases 38 (S.D. Fla. 1959);
Douglass v. Hurwitz Co., 145 F. Supp. 29,
13 W.H. Cases (E.D. Pa. 1956))

(b) Where no permission to leave
premises. It is not necessary that an em-
ployee be permitted to leave the premises
if he is otherwise completely freed from
duties during the meal period.

Sleeping Time and Certain Other
Activities

Sec. 785.20 General.

Under certain conditions an employee
is considered to be working even though
some of his time is spent in sleeping or in
certain other activities.

Sec. 785.21 Less than 24-hour duty,

An employee who is required to be on
duty for less than 24 hours is working
even though he is permitted to sleep or
engage in other personal activities when
not busy. A telephone operator, for ex-
ample, who is required to be on duty for
specified hours is working even though
she is permitted to sleep when not busy
answering calls. It makes no difference
that she is furnished facilities for sleep-
ing. Her time is given to her employer.
She is required to be on duty and the
time is worktime. (Central Mo. Tele-
phone Co. v. Conwell, 170 F. 2d 641 (C.A.
8, 1948); Strand v. Garden Valley Tele-
phone Co., 51 F. Supp. 898 (D. Minn.
1943); Whitsitt v. Enid Ice & Fuel Co., 2
W. H. Cases 584; 6 Labor Cases para.
61,226 (W.D. Okla. 1942).)

Sec. 785.22 Duty of 24 hours or more,

{a) General Where an employee is re-
quired to be on duty for 24 hours or
more, the employer and the employee
may agree to exclude bona fide meal peri-
ods and a bona fide regularly scheduled
sleeping period of not more than 8 hours
from hours worked, provided adequate
sleeping facilities are furnished by the
employer and the employee can usually
enjoy an uninterrupted night's sleep. If
sleeping period is of more than 8 hours,
only 8 hours will be credited. Where no
expressed or implied agreement to the
contrary is present, the 8 hours of sleep-
ing time and lunch periods constitute
hours worked. (Armour v. Wantock, 323
U.S. 126 (1944); Skidmore v, Swift, 323
U.S. 134 (1944); General Electric Co. v.
Porter, 208 F. 2d 805 (C.A. 9, 1953), cert.
denied, 347 U.S, 951, 975 {1954); Bowers
v. Remington Rand, 64 F. Supp. 620 (S.D.
11}, 1946), aff’d 159 F. 2d 114 (C.A. 7, 1946)
cert. denied 330 U.S. 843 (1947); Bell v.
Porter, 159 F. 2d 117 (C.A. 17, 1946) cert.
denied 330 U.S. 813 (1947); Bridgeman v.
Ford, Bacon & Davis, 161 F. 2d 962 (C.A.
8, 1947); Rokey v. Day & Zimmerman,
157 F, 2d 736 (C.A. 8, 1946); McLaughlin
v. Todd & Brown, Inc., T W.H. Cases
1014; 15 Labor Cases para. 64,606 (N.D.
Ind. 1948); Campbell v. Jones & Laughlin,
70 F. Supp. 996 (W.D. Pa. 1947).)

(b) Interruptions of sleep. If the sleep-
ing period is interrupted by a call to du-
ty, the interruption must be counted as
hours worked. If the period is interrupt-
ed to such an extent that the employee
cannot get a reasonabie night’s sleep, the
entire period must be counted. For en-
forcement purposes, the Divisons have
adopted the rule that if the employee
cannot get at least 5 hours’ sleep during
the scheduled period the entire time is
working time. (See Eustice v. Federal
Cartridge Corp., 66 F. Supp. 55 (D. Minn.
1946).)

7-93 Wages and Hours
1043-3489/93/30+$1.00




HOURS WORKED

Sec. 785.23 Employees residing on em-
ployer’s premises or working at
home.

An employee who resides on his em-
ployer's premises on a permanent basis
or for extended periods of time is not
considered as working all the time he is
on the premises. Ordinarily, he may en-
gage in normal private pursuits and thus
have enough time for eating, sleeping,
entertaining, and other periods of com-
plete freedom from all duties when he
may leave the premises for purposes of
his own. It is, of course, difficult to deter-
mine the exact hours worked under these
circumstances and any reasonable agree-
ment of the parties which takes into con-
sideration all of the pertinent facts will
be accepted. This rule would apply, for
example, to the pumper of a stripper well
who resides on the premises of his em-
ployer and also to a telephone operator
who has the switchboard in her own
home. (Skelly Oil Co. v. Jackson, 194
Okla, 183, 148 P, 2d 182 (Okla. Sup. Ct.
1944; Thompson v. Loring Oil Co., 50 F.
Supp. 213 (W.D. La. 1943).)

Preparatory and Concluding
Activities
Sec. 785.24 Principles noted in Portal-
to-Portal Bulletin.

In November, 1947, the Administrator
issued the Portal-te-Portal Bulletin
(part 790 of this chapter). In dealing
with this subject, §790.8 (b) and (c¢) of
this chapter said:

{b) The term “principal activities” includes all ac-
tivities which are an integral part of a principa!
activity. Two examples of what is meant by an inte-
gral part of a principal activity are found in the
report of the Judiciary Committee of the Senate on
the Portal-to-Portal bill. They are the following;

(1) In connection with the operation of 2 lathe, an
employee will frequently, at the commencement of
his workday, oil, grease, or clean his machine, or
install a new cutting tool, Such activities are an inte-
gral part of the principal activity, and are included
within such term.

(2) In the case of a garment worker in a textile
mill, who is required to report 30 minutes before
other employees report to commence their principal
activities, and who during sueh 30 minutes distrib-
utes clothing or parts of clothing at the workbenches

WHM 97:3207

of other employees and gets machines in readiness
for operation by other employees, such activities are
among the principal activities of such employee.

Such preparatory activities, which the Adminis-
trator has always regarded as work and as compen-
sable under the Fair Labor Standards Act, remain so
under the Portal Act, regardless of contrary custom
or contract.

(e} Among the activities included as an integral
part of a principal activity are those closely related
activities which are indispensable to its perfor-
mance. If an employee in a chemical plant, for exam-
ple, cannot perform his principal activities without
putting on certain clothes, changing clothes on the
emplayer’s premises at the heginning and end of the
workday would be an integral part of the employee’s
principal activity, On the other hand, if changing
clothes is merely a convenience to the employee and
not directly related to his principal activities, it
would be considered as a “preliminary” or *“postiimi-
nary” activity rather than a principal part of the
activity. However, activities such as checking in and
out and waiting in line to do so would not ordinarily
be regarded as integral parts of the principal activi-
ty or activities,

Sec. 785.25 Illustrative U.S. Supreme

Court decisions.

These principles have guided the Ad-
ministrator in the enforcement of the
Act. Two cases decided by the U.S. Su-
preme Court further illustrate the types
of activities which are considered an in-
tegral part of the employees’ jobs. In one,
employees changed their clothes and
tock showers in a battery plant where
the manufacturing process involved the
extensive use of caustic and toxic materi-
als. (Steiner v. Mitchell, 350 U.S. 247
(1956).) In another case, knifemen in a
meatpacking plant sharpened their
knives before and after their scheduled
workday (Mitchell v. King Packing Co.,
350 U.S. 260 (1956)). In both cases the
Supreme Court held that these activities
are an integral and indispensable part of
the employees’ principal activities.

Sec. 785.26 Section 3(0) of the Fair La-
bor Standards Act.

Section 3(o) of the Act provides an ex-
ception to the general rule for employees
under collective bargaining agreements.
This section provides for the exclusion
from hours worked of time spent by an
employee in changing clothes or washing

7-93 Copyright © 1993 by The Bureau of National Affaies, Inc.
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Howard M. Knes By J
Atemey At Law

2049 Century Park Sast, Suite 2€32
Los Angeles, CA SGC67

In reply i Designatad Sieaz T'ma for Employees Residing at Their Site of Emzloymer:

Dear My. Knae:

29 CFR 735.22 on covered s 2 522 whether an amployee’s slesp ime sl
workag,

(1) If an emplcyee is reguirec 2 =2 an duly for 24 or mer2 censecutive Seurs. i2 tme z:3Ted for
slean must nct &il ceiew £ =2.rs and should nct go teyend 8 heus. Trs mears st if an
emglcyee has less than 3 7cu7s of sieep Ume: all sleeg time hcurs sral 2z cgunias 33 nours

- A i S -

werked, 1§ an amployes axcz=ss 3 heurs of sleep ime, enly B heurs ey te cacucaz T2~ nusiher
hours werkad,

This lettar is in respense o yeurirziizy io the atave subject. The degarmantincids @
5

(2 I an arnploves hes nc regues 3cnedule of heurs ¢r a sehecule mnemz oy, 2n2 3 rzIorad 2
caricrm werK 60 @ a8r-svatz- 22sis at any dme during the day oenignl ther Re s TItsTiutes

2S5 nours werkag

(3) If an amgleves has 2 reguiar ssnecule of hours but e unscheculed Saricds 3m2 s Ll Trough
33 "Curs woress

with requent werk cais iat o~ s “me s act his cwn. then that ime senstiuss

In order for an emeleyer «© claim 2! nisiher empioyee for sleen time, the empleyer must snow at he
accve aracoees Jo net cesur. | n2v2 reviewed the agreement that yeu zrovided uncer sxmizz-1. and
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PETE WILSON, Gog

ADDRESS REPLY TO: |
P.O. Bex 420603

San Francisco, CA 94142

April 24, 1997

(,OI;HEEN“AL (VIA FAX AND FIRST CLASS uun). .

Ted R. Huebner, Esq.

Huebner & Hirshfiel

12233 W. Olympic Boulevard, Suite 254
Los Angeles, CA 90064

Re: Construction Protective Services, Inc.
State Case #26-33417/145

Dear Mr. Huebner:

This is in response to the meeting held in the Director’s office of the Depariment of
Industrial Relations on April 7, 1997, in which the Department undertook to
provide you with a definitive response to your client’s {Construction Protective
Services, Inc. (CPS)] compensation package for its live-in guards employed at
construction sites statewide. The meeting on April 7 was the culmination of an
investigation by the Division of Labor Standards Enforcement (DLSE), since March
1996, into the compensation practices of CPS.

Over the past five years, in a number of cases, division staff have reviewed the
compensation plan and found it proper. In light of this, it is understanda>ie that

recent contacts with the Division have been confusing to your client.

Historically, both the Division and its federal counterpart, the U.S. Deparznent of
Labor/Wage and Hour Division, have taken the realistic and reasonable position

that by voluntary written agreement between employee and employer, the employer -
may exclude from hours worked sleep time, meal times, and all other times during
which the employee is either free to leave the premises or is free to engage in

private pursuits. There is no duty to compensate the employee for these times.

While the federal government has been far more liberal in the application of this
rule to various classifications of employees governed by the provisions of 29 CFR
785.22 and 785.23, the state rule has historically been more narrowly applied to a
handful of occupations: ambulance drivers and their attendants covered under
Industrial Welfare Commission (IWC) order #9-90, and any occupation in which
the employee is required to reside on the premises of an employer subject to IWC
order #5-89. The historical reason for limiting the application of the general
exclusionary rule to only these classifications was that these occupations are

CONFENTAL
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governed by the pro™ ons of the TWC orders, which ¢¥ ain specific language that

' easily allows for this interpretation. However, over the past 20 years, DLSE has

adopted an enforcement policy excluding sleep time and other non-active duty
hours of mini-storage managers under INC order #9-90, mortuary attendants under
IWC order 42-80, and private firefighters under IWC order #4-89 as being consistent
with the TWC orders. The inclusion of these classifications in the excludability of
sleep time acknowledged the common sense and fairness underlying the wage
orders, and their proper interpretation in light of applicable federal law, with which
the IWC was undoubtedly familiar when it adopted the language contained in the

~ wage orders. »

This is a difficult issue and obviously in some ways, a close issue. However, in light -
of the facts and after a careful anid thorough review of Construction Protective
Services’ compensation documents, we find it appropriate to extend this rule to the
live-in security guards of your client.

The compensation plan you have adopted would apply to those guards who, as a
condition of employment, are required to reside at their place of employment for
varying periods of time. It is significant that the guards you employ were homeless
and this is essentially their only place of residence. The voluntary, written
agreement between the guards and CPS properly provides a method by which the
employees are required and are able to report extra work hours that result irom
sleep time interruptions to their employer to ensure for their proper com.pensation.
The plan also allows for specifically designated times during which the employee is
free from all active duty assigrunents or is free to leave the premises. All of these
factors militate in favor of allowing the use of the excludability of non-aczive duty
times from compensation reguirements for the live-in guards.

Accordingly, DLSE’s case in this matter is now closed and the su>poena dices tecum
issued by Senior Deputy Lator Commissioner Michael Medrano is heraty
withdrawn. If I may provide you with any further informatior, please fes! free to
contact me in writing.

Very truly yours, - e e R

C

John C. Duncan
Chief Deputy Director

Lloyd W. Aubry, Jr., Director

Thomas H. Cadell, DLSE Chief Counsel

Gregory Rupp, Assistant Labor Commissioner
Nance S. Steffen, Assistant Labor Commissioner

CONFIDENTIAL
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" STATE OF CALBCRNIA

DEPART UMY OF PDUSTRIAL RELATIONS

DIVISION OF LABOR STANDARDS ENFORCEMENT .
458 Quicmn Gale Avamm, 911 Flocy

S$an Proncican, CA 94102

“r4) 034810

MARCY V, SAUNDERS, Siale Labar Commiseloner

August 12, 1999

Ted R. Huebner, Esq.

Huebner & Hirshfield

12233 W. Olympic Boulevard, Suite 254
Los Angelea, CA. 90064

Re: Construction Protective Serviqes,-inc.
Dear Mr. Huebner:

- As you are now probably aware, the Bureau of Field Enforcement
of the Division of Labor Standards Enforcement recently began an
investigation of -the compensation practices of - Construction
Protective Services, Inc. ("CPS"), a business thit provides security
guards at construction sites. Specifically, our investigation is
directed at allegations that CPS requires its security guards to
remain on the construction premises (in or near trailers that contain
sleeping quarters), and to be available to respond to any security
problems, on weekdays from approximately 4 PM to approximately 7 AM,
and for 12 hour shifts on Saturdays, Sundays. and holidays, but that
the security guards are not paid for all of these hours.

In what is now the preliminary stage of our investigation, we
have uncovered a letter, dated April 24, 1597, that was sent to you.:
as the attorney for CPS, by John C. Duncan, the former chief deputy
director of the Department of Industrial Relations. That letter
concluded that pursuant to "voluntary® written agreements, CPS could
exclude "sleep time" and "meal time" from the hours worked by its
security guards, so that such time need not be compensated. You are
hereby advised that the conclusions expressed in that letter are
incorract and in conflict with established California law.

Security guards employed by a security guard company to provide
security at construction sites are covered by the provisions of
Industrial Welfara Commigsion ("IWC") Order 4-98 (and, prior to
January 1, 1998, were covered by its predecessor, Order 4-89). Ordex
4 defines *hours worked" as "the time during which an employee is
subjecz to the control of an employer, and includes all time the
employee is suffered or permitted to work, whether orx not required to
do so.* Compensation is required for all hours worked, with overtime
compensation required for all overtimae hours worked.
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Ted R. Huebner, Esg.
August 12, 1999
Page 2
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Order 4 dces not contain any express provision allowing for a: '

deduction from hours.worked for "sleep time® or "meal time.® The
issue, then, is whether periocds during which a security guard is

‘- gleeping or eating fall within the definition of "hours worked.® The -

fact that aach security guard is restricted, during the entire work
shift, to the construction site that he or she is rasponsible for
guarding compels the conclusion that all such hours, including sleep
and meal time, ara “"subject to the control of the employer,* and
thus, . conatitute *hours worked." ’

This conclusion is consistent with the decision in Aguilar v.
Association for Retarded Citizens (1981) 234 Cal.App.3d 21, wherein
the court held that non-exempt employees must - be paid for all hours
under the control of the employer absent an express exerption in the
applicable IWC wage order. The Aguilar court therefore ruled that
the IWC's “broad definition" of hours worked "clearly includes time
when an employee is required to be at the employer's premises and
subject to the employer's control even though the employee was
allowed to slaep.* Ibid., 234 Cal.App.34 at 30.

The April 24, 1997 letter issued by then chief deputy director
Durcan agserts that "[ilt is significant that ' the guazds you employ
wore homeless and [that the trailer on the construction site] is
essentially their only place of residence.” Initially, we note that
the only basis for -any finding that CPS employed "homeless persons”
was an assertion set out in a prior letter from you: that is, no
facts were gathered by the Division-upon which any such statement
could be made. Moreover, a trailer containing a cot or bed (which,
presumably, the guard must vacate once his or her shifc is over)
cannet in any way be ecquated to a home residence. More importantly,

even if it were true that these security guards had no home ...

residence, we fail to apprehend any legal significance. IWC Order 4
does. not treat homeless workers differently than any other workers,

and Order 4's definition of *hours worked® (in contrast to IWC Order °
5) does not contain any special provision for employees required to-

regside on the employment premises.

. The security guards are restricted to the comstzuction sites
during their shifts for the benefit .of CPS and its customers. The
very purpose of employing the security guard is to have someone on
the premises to deter theft or vandalism and to respond to any
emergencies. As the United State Supreme Court held in Armour &
Company v. Wantock (1944) 323 U.S. 126 “an employer, if he chooses.
may hire a man te do nothing, or to do nothing but wait for something
to happen. Refraining from other activities often is a factor of
instant readiness to sexve, and idleness plays a part in all
employments. in a stand-by capacity. Readiness to serve may be hired,
quite as much as service itself, and time spent lying in wait fox
thraats to the safety of the employer's property may be treated as 2
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- Ted R. Huebner, Esq.

August 12, 1999
Page 3

benefit to the employer.® Ibid., 323 U.S. at 133. Thus, in Wantock;
the Supreme Court held that a company's private firefighters were
entitled to .compensation f£or all hours during which they were
restricted to the employer's premises and expected to respond to any
emergencies, despite- the f£act ‘that -they were free to sleep or
otherwise engage in private pursuits during those hours. We fall to

perceive any reason to treat CPS and its security guards any
differently. R

In earlisr coxrespondence with oux Division, you have argued
that under federal law, the security guards qualify as "permanent in-
residence employees,* so as to permit deductions for sleep time and
meal periods under 29 CFR section 785.23. To fall within that
federal regulation, the employees must reside on the employer's
premises *on a permanent basis or for extended periods of time."
Those facts do not appear to be present here. Moreover, whaether or
not the security guards have a claim for unpaid wages under federal
law, the federal regulations g¢overning compensable time are
substantially different from the state's definition of *hours worked®
under IWC Order 4, and thus, the federal rules cannot be used to
interpret or limit California 'law, particularly where, as here,
California law is more beneficial to workers. See Ramirez v.
Yosemite Water Company (1999) 20 Cal.dth 785.

We urge you to advise your client to immediately modify its
compensation practices in order to comply with California wage and
hour law. Please be advised that it is our intention to rapidly
proceed with our investigation, and any necessary litigation, in
ordar to secure the reimbursement of all amounts owed as unpaid wages
ta CPS' emplovees for the past three years.

_ Sincerely,

W/ acners

Marey V. Saunders
State Labor Commigsioner

ee: Steve Smith, Director
Miles E. Locker, DLSE Chief Counsel
Rich Clark, Chief Deputy Labor Commissiocner
Tom Grogan, Assistant Labor Commissioner
Greg Rupp. Assistant Labor Commissicner
Nance Steffen, Assistant Labor Commissioner
All Senior Deputy Labor Commissioners
All DLSE Staff Attorneys
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through Arthur S, Lujan, the State Labor Commissioner, complains of
Cross-Defendante, and each of them and alleges as follows:

IRST CAUSE OF TIO

(Unpaid Wages)
{Against All Cross-Defendants)
I 1. Cross-Complainant, ARTHUR S. LUJAN (hereinafter “ARTHUR
LUJAN"), the Labor Commissioner of the State of California, and the
Chief of the DIVISION OF LABOR STANDARDS ENFORCEMENT (hereinafter the
"DIVISION" or the 'Labor Commissioner®), a division of the Department
of Industrial Relations, State of California, and as such is
authorized to bring this action pursuant to Labor Code sections 57,
98.3, 217, 1193.5, 1193.6, 1195.5 and 1198 to determine and recover
any sums owing to any worker in the State of California without
assignment. of such wages.
| 2. At all times herein mentioned, Cross~Defendant CONSTRUCTION
PROTECTIVE SERVICES,( INC, (hereinafter “CPS”), was and i1ig a
corporation organized within State of California and subject to the
Labor Code of the State of California and to the Orders of the
Industrial Welfare Commission {(hereinafter “IWC”) promulgated by the
Commission pursuant to and by virtue of the authority vested in it by
Sections 1171 and 1204 of the Labor Code and Arxrticle 14 Section 1 of
the Constitution of the State of California. Plaintiff is informed
and believes and based on such information and belief alleges that at
’lall times mentioned herein Cross-Defendant conduccted business within
the jurisdiction of this Court.

3. Cross-Complainant is ignorant of the true names and

capacities of ROES 1 through 20, inclusive, and for that reason sues

said Cross-Defendants by such fictitious names. Cross-Complainant

-2 -
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will amend this complaint to allege their true names and capacities
when the same have been ascertained. Croes-Complainant is informed
and believes and upon such information and belief alleges that each
of said fictitious Cross-Defendants, was and is doing business in the
State of California and is legally responsible for the occurrences

set forth herein, or committed the same violations of the Labor Code,

I‘either by act or omission as the named Cross-Defendants.

4. Cross-Complainant is informed and believes, and upon such
information and helief alleges, that at all times herein mentioned,
each of the Cross-Defendants was a joint employer and/or agent of the
other Cross-Defendants and was, in doing the things complained of,
acting within the course and scope of such ageney and/or employments.
Cross-Conmplainant is further informed and believes that each of the
Cross-Defendants herein were involved in a single enterprise together
such that each of the Cross-Pefendants were or should be considered
‘employers” of the employees of CPS.

4. California Labor Code sections 200, 201, 202, 204, 510,
1154, 2926, 2927, and Industrial Welfare Commission Orders 4-98 4-
2000 and 4-2001, Title 8 California Code of Regulations section
11040, et. seq., at Sectiqn 3 (hexreinafter "IWC Order 4") requires
the full and complete payment of all wages earned, including all
minimum and overtime wages, during employment and at the time of
termination of the employment relationship.

5. IWC Order 4 Section 4 provides that every employer is
regquired to pay each employee not less than minimum wage for all
hours worked. “Hours worked" is defined at Section 2 {K) of the Wage
Order as: “the time during which an employee is subject to the

control of an employer and includes all the time the employee is

-3 -
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suffered or permitted to work, whether or not reguired to do so.”

6. Cross-Defendant, CPS, is and at all times herein mentioned
herein was an employer engaged in the business of providing security
guards to construction sites, and with respect to the wages sought
herein subject to the provisions of IWC Order 4, which covers
employees employed in profegssional, technical, clerical and similar
occupations and specifically includes “guards.”. Since at least
December 27, 1999, and to the time this Cross-Complaint is being
filed, Cross-Defendants, and each of them, have employed workers in
furtherance of their business,

6. Prior to the commencement of this action defendants and
and each of them, by oral and written agreements hired, employed
and/or retained, expressly and impliedly, numerous workers in the
capacity of "in residence* security guards, to perform labor and
services on behalf of Cross-Defendants, and as a result of said
agreements, as alleged herein, Cross-Defendants and each of them were
jeint employers of the employees and jointly and severally liable for
their wages,

7. Generally, during the period from December 27, 1999 to the
filing of this Cross-complaint, the employees who worked for Cross-
Defendants as "“in residence” worked but were not fully compensated
for such time,

6. Cross-Defendantsg, having the ability to pay, have employed
approximately 400 workers at any one time, without payving minimum,
contract and overtime wages to those workers for all hours worked-as
required by IWC Order 4. In particular, Cross-Defendants fail to pay
its emplbyees for the hours of 9:00 p.m. to 5:00 a.m. even though the

employees are required to remain on premises and monitor security

-d -
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sensors at construction sites.

8. Cross-Defendant ¢PS, was notified by DLSE in August 1999 by
letter, a copy of which is attached hereto as Exhibit 1, and again in
September 2002 by letter, a copy of which is attached hereto as
Exhibit 2, that they were not in compliance with California's laws by

continuing this practice of not paying for the hours of 9:00 p.m.

CS D SRV, B - S TS E S

through 5:00 a.m., but CPS has failed to change its illegal practices

or pay current or former employees the wages due.

o

8. Cross-Defendants have refused, and continue to refuse to
10|l change its practice of not paying their employees for all hours
11|l worked, including the hours of 5:00 p.m. to 5:00 a.m. when the
12 | employees are required to be on premises at the construction site.

13 10. ag a result of each of the Crosg-Defendants' fallure to
14| comply with the provisions of IWC Order 4, the workers employed by
15 || defendants have been injured directly through the loss of minimum,
16 f contract and overtime wages in an exact amount to ascertained upon

17 [| obtaining Defendant’s records, but in no event less than $5 million.

18 SECOND CAUSE OF ACTION

19 (Illegal deduction for cost of staying in Trailer)

20 (Against All Cross-Defendants)

21 1l. Cross-Complainant realleges and incorporates herein by

22 | reference as though fully set forth at length herein Paragraphs 1
23| through 10 of the First Cause of Action.

24 12. On information and belief, since December 27, 13999 and up
25| to the date of this complaint, Cross-Defendants have deducted $70.00
26 || every two weeks from the wages of 1ts “In-residence Trailer Security
27 | Guards” for providing the Guaxd with a trailer for full time use and

28 | occupancy, in violation of Labor Code Sections 221, 223 and 224.

-5 -
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13. As a result of Cross-Defendants’ illegal deduction of
$70.00 every two weeks, the workers employed by cross-defendants in
this capacity have been directly injured in an amount to be
determined at trial but in no event less than $1 million.

THIRD CAUSE OF ACTION
(Liquidated Damages pursuant to Labor Code Section 1194.2)
(Against 21l Cross-Defendants)

14. Cross-Conplainant incorporates herein each and evexry
allegation contained in Paragraphs 1 through 10, inclusive, of the
First Cause of Action and Paragraphs 11 through 13 of the Second
Cause of Actionh, as though fully set forth herein.

15. BAs a result of failing to pay its “in-residence” employees
for all hours worked, Cross-Defendants have failed to pay these
employees minimum wage for all hoursz worked. On information and
belief, numerous employees make an hourly wage of no more than
minimum wage.

16. Labor Code Section 1194.2 provides that in any action to
recover minimum wages, the employees are entitled to ligquidated
damages in an amount egual to the wages unlawfully unpaid and
interest thereon.

FOQURTH, CAUSE OF ACTION
(Waiting Time Penalties, Labor Code §203)
(Against All Cross-Defendants)

17. Cross-Complainant incorporates herein each and every
allegation contained in Paragraphs 1 through 10, inclusive, of the
Flrst Cause of Action and Paragraphs 11 through 13 of the Second
Cause of Action, and Paragraphs 14 through 16 of the Third Cause of

Action, as though fully set forth herein.

-6 -
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18. §Since December 27, 1999 and continuing to the date the
instant action has been filed, Cross-Defendants employed workers in
the State of California, without paying those workers all wages
earmed and unpaid, at the time of termination of employment, as
required in Labor Code Sections 201, 202 and 2926 and 2927.

19. These actions by Cross-Defendants were willful in that
they knew or should have known that at the time each worker's
employment was terminated all wages earned were not paid because
Cross-Defendants were responsible for keeping each employee's time
and payroll records fully and accurately, and paying the correct
amount to each employee.

20, As a result of the actiong of Croses-Defendants, in
failing to pay their workers all of the final wagee to which Cross-
Defendants’ employees were entitled at the separation of their
employment, these workers are entitled to have their wages
continue, up to thirty days, as and for waiting time penalties
pursuant to Labor Code Section 203 in an amount to be ascertained
at or before trial.

FI AUSE OF ACTION
{(Injunctive Relief)
(Against All Cross-Defendants)

21. Cross-Complainant incorporateées herein each and every
allegation contained in Paragraphs 1 through 10, inclusive, of the
First Cause of Action and Paragraphs 11 through 13 of the Second
Cause of Action, and Paragraphse 14 through 16 of the Third Cause of
Action, and Paragraphs 17 through 20 of the Foﬁrth Cause of Action,
ag though fully set forth herein.

22, By doing the acts complained of hereinabove, despite

-7 -
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repeated requests by Cross-Complainant to change its practices,

Cross-Defendant, CPS, has willfully violated the provieions of

Industrial Welfare Order 4 and Labor Code 1194 and Section 3 of
Induetrial Welfare Commiseion Order 4, among other statues and
regulations.

21. Labor Code §1194.5 provides for an injunction against any
person employing an employee who willfully violates any laws,
regulations or orders governing the payment of wages, against
further vioclation of these laws.

WHEREFORE, Cross-Complainant prays for judgment against

Cross-Defendants, and each of them, as follows:

AS AND FOR THE FIRST CAUSE OF ACTION:
Againgt each Cross~Deféndant herein named:
1. For unpaid wages according to probf of no less than 45
million;
2. For interest on all unpaid wages;
3. For costs and attorney's feeg pursuant to Labor Code
§1193.6; and
4. TFor any other relief the Court deems just and proper.

AS AND FOR THE SECOND CAUSE OF ACTTION:

Against each Cross-Defendant herein named:

1. For reinmbursement of unlawful deductions from wages for
*housing accommodations® in an amount to be Proved at trial and no
less than $1 million.

AS AND FOR THE THIRD CAUSE OF ACTION:
Against each Crosg-Defendant herein named:
1. For waiting time penalties pursuant to Labor Code Section

203 according to proof;

Recycled rPaper CROS5-COMPLAINT
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:L’J 2. TFor costs and attorney's fees pursuant to Labor Code
2] 51193.6, and
3 3. For any other relief the Court deems just and proper.
4 AS AND FOR THE FQURTH CAUSE. _OF ACTION:
5 Against each Cross-Defendant herein named:
6 1. Liquidated damages pursuant to Labor Code §1194.2 in an
7§ amount equal to the unpaid minimum wage obligation plus interest.
8 AS AND FOR THE FIFTH CAUSE OF ACTION:
9 Against each Cross-Defendant herein named:
10 1. For an order and judgment directing and requiring Cross-
11 IDefendants forthwith te: (1) Comply with all provigions of the
12 | California Labor Code and Industrial Welfare Commission Order No, 4
13§ regarding the payment of wages for all_hours worked; (2) To ceage
14|l and desist from deducting $70 every two weeks from wages for
15} *housing accommodations®; (3) To cease and desist from itg practice
16 | of not paying its “in-resident” security guards for the hours of
171 8:00 p.m. to 5:00 a.m. which is labeled “sleeptime.”
18 AS AND FOR ALT, CAUSES OF ACTION:
19 1. PFor costs of suit;
20 2. For attorneys’ fees incurrred herein:
21 3. and for such other and further relief as the Court may
22 )| deem just and proper.
23 || Dated: Decembexr 27, 2002 DIVISION OF LABOR STANDARDS ENFORCEMENT
Department of Industrial Relations
24 State of California
: A
26 By ML\
ANNE STEVASON, o

27 Attorneys for Cross-Complainant
28

(N.B. When the State is plaintiff, complaint need not be verified,

-9 -
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B S T P.0. Box 20603
' San Franciseo, CA 54142

April 2¢, 1997
(VYIA FAX AND FIRST CLASS MAIL)

Ted R. Huebner, Esq.

Huebner & Hirshfield

12233 W. Olympic Boulevard, Suite 254
Los Angeles, CA 90064

Re: Construction Protective Services, Inc,
State Case £#26-33417/145

Dear Mr. Huebner:

This is in response to the meeting held in the Director’s office of the Department of
Industrial Relations on April 7, 1997, in which the Department undertook to
provide you with a definitive response to your client's {Construction Protective
Services, Inc. (CPS)] compensation package for its live-in guards employed at
construction sites statewide. The meeting on April 7 was the culmination of an
investigation by the Division of Labor Standards Enforcement (DLSE), since March
1996, into the compensation practices of CPS.

Over the past five years, in a number of cases, division staff have reviewed the
compensation plan and found it proper. In light of this, it is understandable that
recent contacts with the Division have been confusing to your client.

Historically, both the Division and its federal counterpart, the U.S. Department of
Labor/Wage and Hour Division, have taken the realistic and reasonable position
that by voluntary written agreement between employee and employer, the employer
may exclude from hours worked sleep time, meal times, and all other times during
which the employee is either free to leave the premises or is free to engage in
private pursuits. There is no duty to compensate the employee for these times.

While the federal government has been far more Liberal in the application of this
rule to various classifications of employees governed by the provisions of 29 CFR
785.22 and 785.23, the state rule has historically been more narrowly applied to a
handful of o¢cupations: ambulance drivers and their attendants covered wunder
Industrial Welfare Commtission (TWC) order #3-90, and any occupation in which
the employee is required to reside on the premises of an employer subject to IWC
order #5-89. The historical reason for limiting the application of the general
exclusionary rule to only these classifications was that these occupations are

EXHIBIT "1"
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governed by the provisions of the IWC orders, which contain specific language that
easily allows for this interpretation. However, over the past 20 years, DLSE has
adopted an enforcement policy excluding sleep time and other non-active duty |
hours of mini-storage managers under INC order #9-90, mortuary attendants under
IWC order #2-80, and private firefighters under IWC order #4-89 as being consistent
with the IWC orders. The inclusion of these classifications in the excludability of
sleep time acknowledged the common sense and fairness underlying the wage
orders, and their proper interpretation in light of applicable federal law, with which
the IWC was undoubtedly familiar when it adopted the language contained in the
wage orders,

This is a difficult issue and obviously in some ways, a close issue. However, in light
of the facts and after a careful and thorough review of Construction Protective
Services’ compensation documents, we find it appropriate to extend this rule to the
live-in security guards of your client.

The compensation plan you have adopted would apply to those guards who, as a
condition of employment, are required to reside at their place of employment for
varying periods of time. It is significant that the guards you employ were homeless
and this is essentially their only place of residence. The voluntary, written
agreement between the guards and CPS properly provides a method by wruch the
employees are required and are able to report extra work hours that result from
sleep time interruptions to their employer to ensure for their proper compensation.
The plan also allows for specifically designated times during which the employee is
free from all active duty assigrunents or is free to leave the premises. All of these
factors militate in favor of allowing the use of the excludability of non-active duty
times from compensation requirements for the live-in guards.

Accordingly, DLSE's case in this matter is now closed and the subpoena duces tecum
issued by Senior Deputy Labor Commissioner Michael Medrano is hereby
withdrawn. If I may provide you with any further information, please fes] free to
contact me in writing,

Very truly yours,

John C. Duncan

Chief Deputy Director

Lloyd W. Aubry, Jr., Director

Thomas H. Cadell, DLSE Chief Counsel

Gregory Rupp, Assistant Labor Commissioner
Nance S. Steffen, Assistant Labor Commissioner

13
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BTATE OF CALIFORNIA GRAY DAVIS, Govermoe

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF LABOR STANDARDS ENFORCEMENT

LEGAL SECTION

320 Wast 6h Sireel, Suile 430
Los Angeias, CA B0013

(213} 8971514

ANNE STEVASON, Chief Counsel

September 16, 2002

Howard M. Knee

Knee & Ross, LLP

2049 Century Park East, Ste. 2050
Los Angeles, CA 90067

Re: Construction Protective Services, Inc.
Dear Mr. Knee:

This letter is in response to your letter of August 21, 2002,
regarding the above-referenced matter, Please excuse the delay in
this response, but we felt that a full review and responae to your
letter and attached 26-page legal memorandum concerning what you
refer to as "sleep time claims" was appropriate,

In your letter you state that your client, Construction
Protective Services (CP3) employs both "hourly" and "in-residence®
guards. You explain that these in-residence guards are employed at
construction sites and that they sign employment agreements which
require them to live at the job site. You state that 400 of the
firm's 1300 employees are "in-residence" guards. You describe the
facilities you state are provided to the "in-residence" gquards as
"fully-equipped trailers, with kitchen and bathroom facilities.

Your letter states that your client "normally reguires in-
residence guards to remain on the construction site, and to be
available to respond to any security problems, from 3:00 p.m. to
7:00 a.m. on wagkdays, and from 5;00 a.m. to 9:00 p.m. on Saturdays
and Sundays. In resident guards," your letter continues, "are free
to sleep or engage in personal activities and are not paid for any
time between 9:00 p.m. and 5:00 a.m., except for time spent
investigating pospible security problems. In this event, the
guards keep track of their time and are compensated for it; if an
interruption exceeds 3 hours, the guards are paid for the full
eight hours of sleep time,V

EXHIBIT "2"
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According to your letter, "(Tlhe guards are also provided with
cell phones to call in their sleep interruption time and f£ill out
and submit an alarm response log sheet, In addition, guards are
permitted to leave the job site during thie period provided they
first notify CPS (12 hours in advance] so that CPS can assign a
replacament for the time they are off site. Replacement guards do
not have access to the trailers of the in-residence guaxds.'

Your letter states that CPS's compensation plan (we assume you
mean the one outlihed above) was approved by the U.8. Department of
Labor in a March 24, 1987, letter from Charles Striegel, the
Assistant District Director, to you. Unfortunately, you have
failed to attach a copy of that letter so we cannot, of course,
comment on that approval. Indeed, we don't even kncw what district
Mr. Striegel may supervise.

You also state that the plan was appreoved in an April 24,
1997, letter from then Chief Deputy director of the Department of
Industrial Relations, John C. Duncan, to Ted C. Huebner, an
attorney then representing CPS. Mr, Duncan's letter misstates both
the law and the enforcement posture taken by the DLSE in the past.
For instance, the letter states:

"However, over the past 20 years, DLSE has adopted an
enforcement policy excluding sgleep time and other non-
active duty hours of mini-storage managera under IWC
order #9-90, mortuary attendants under IWC order #2-80,
and private firefighters under IWC order #4-89 as being
congigtent with the IWC Orders."”

" That statement is incorrect.

Provisions in Orderg 5 and 9 exclude ambulance drivers and
attendants scheduled for 24-hour shifts fxom gvertime coverage if .
certain reqguirements are met. If the worker is (1) gcheduled for
24-hour shifts and (2) agrees to exclude from daily time worked (a)
not more than three meal periods of not more than one hour each and
(b} a regularly scheduled uninterrupted sleeping period of not more
than eight hours, the employer is relieved of the obligation to pay
overtime during that day. The employer must provide adequate
dormitory and kitchen facilities. (See IWC Orders 5-2001, Section
3(J) and 9-2001, Secticn 3(K))

For enforcement purposes, the ambulance driver and attendant
language which allows the employer to deduct eight hours of
uninterrupted sleep and up to three meals periods per day has been
extended by DLSE to include certain privately employed firefighters
working 24-hour shifts in employment covered either under the
Transportation Order (9) or the Public Housekeeping Order (5)

15
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industries if the workers alpo typically perform first aid or
medical transportation (Ordexr $). Mortuary attendants are typically
employed by removal services; that is employers covered by the
Transportation Industry order (Order $5). If those workere are on
24-hour shifts they are also covered under the DLSE enforcement
policy. These services are not typically performed by employses
employed on 24-hour shifts by individual mortuaries and, if they
were, they would be under Order 2 which does not have an exception
for 24-hour shifts and, consequently, there could be no sleep time
or meal time exception.

It must be noted, however, that the exemption from the daily
overtime reguirements that is applicable to ambulance drivers, is
not applicable to any worker who does not meet the definition of an
ambulance driver or an attendant. Thus, while the DLSE has taken
the position that mini storage managers and mortuary drivers and
attendants who are reguired to work 24-hour shifts may agree to
have the eight hours of sleep and up to three meal periods excluded
from their time worked, those workers are not exempt from the
overtime requirements ag are the ambulance drivers and attendants.
Unless the worker falls within the strict exception afforded to
ambulance drivers (which would cover certain fire fighters who
affoerd first aid and transport sick and injured) the daily overtime
exception dees not apply.

Thus, the conclusions reached by Mr. Duncan in the "approval®
letter were, as was pointed out to Mr, Huebner in a letter dated
August 12, 1999, from then Labor Commissioner Marci BSaunders,
"incorrect and in conflict with established California law.” As
that letter pointed out, your client's employees fall under the
protectien of IWC Order 4, which does not contain any provision
{express or implied) allowing for a deduction from hours worked for
"sleep time® or "meal time." The August 12, 1999, letter then
concludes that the issue is ‘"whether periods during which a
security guard is sleeping or sating fall within the definition of
“hours worked'."” The conclusion reached in the letter signed by
Commisgioner Saunders ig that under a correct interpretation of the
California law, absent an express exception in the statutes or the
IWC Orders or in the narrow enforcement posture adopted by the
DLSE, those workers who are required to remain on the premises are
entitled to be paid for all such hours.

Your reliance on the provisgions of 29 C.F.R., § 785.23 ia
misplaced as well, as was explained in the letter of August 12,
1999. The (alifornia IWC has adopted a limited utilization of
Section 785.23 in the express language contained in Order 5 which
expands the definition of "hours worked" in that Order to include
"in the case of an employee who is required te reside on the
employment premiges, that time spent carrying out assgigned
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duties..." (See Brewer v. Patel (1993) 20 Cal.App.4th 1017, 23
Cal.Rptr.2d 65) It must be noted, of course, that Order 5 is the
only order which contaimns that language, As pointed out above, your
client's operations involve workers protected undexr Order 4-2001,

not Order 5.

In addition, it must be recognized that the DLSE's limited
extension of the "sleep time" provisions for enforcement purposes!
to similarly situated employees within Orders 5 and 9, was
undertaken with the approval of the IWC but before the advent of AR
60. The Legislature, in adopting the provisions of the "eight-
Hour-Day Restoration and Workplace Flexibility Act of 1599 (AB 60),
provided a strong statement regarding the Legislative intent in its
findings and declarations:

"The eight-hour workday is the mainstay of protection for
California's working people, and has been for over 80 years,*
the Legislature announced. The Legislators went on to note
that California adopted the 8-hour day in 1911, long before
the federal government enacted overtime protections for
workexrs and concluded that *[e]jnding daily overtime would
result in a substantial pay cut for California workers who

- gurrently receive daily overtime..." Additionally, " [n}umerous
studies have linked long work hours to ingreased rates of
accident and injury" and "([flamily life suffers when either or
both parents are kept away from home for an extended period of
time on a daily basis."

Clearly, then, the Legislature intended that the eight-hour
day was to be the norm and any extension of that norm was to be the
exception and not the rule, Based on that announcement of the
strong public pelicy underlying the eight-hour law, coupled with
the fact that the Legislature has specifically precluded even the
IWC from establishing any additional exemptions except as to "break
periods, meal periods, and days of rest" (See Labor Code § 516},
DLSE should be reluctant to extend any enforcement peolicy which

Tn addressing questions raised regarding the enforcement policy,
the DLSE has continued to ingist that only employees on 24-hour
shifts under Orders containing the ambulance driver exemption may
qualify, (See ©O.L. 1992,11.23) This position is, of course,
contrary to the Bstatement you make in your letter that "under
California case law, agreements to exclude sleep time from hours
worked have been, and continue to be, enforceable for employees
subject to Wage Order 4." We note, in addition, that you offer no
support for this statement and our research has failed to disclose
any such case law.

17
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impacts on the strict implementation of the eight-hour law unless
the statute or the applicable IWC Order specifically provided for
such exception,

As the Californmia Supreme Court announced many years ago, in
Industrial Welfare Com. v. Superior Court (1980) 27 Cal.3d 690, 166
Cal.Rptr. 331, 613 P.2d 579, “The Commission relies on the imposi-
tion of a premium or penalty pay for overtime work to regulate
maximum hours consistent with the health and welfare of employees
covered by this order.* That announced purpose has not changed.
(see Skyline Homes v. Department of Industrial Relations (1985) 165
Cal.App.3d 239, 249; 211 Cal.Rptr. 792; 166 Cal.App.3d 232(c) (hrg.
den. 5/29/85)) Both the California courts and the Legislature
understand that any deviation from the eight-hour day requirement
would require the payment of a premium. It was this premium which
wag designed as an incentive to employers nct to empley workers for
more than eight hours in a workday.

Addresaing The Arguments In The Legal Memorandum You Attached

You note in your legal memorandum that one of the Commis-
sioners (actually Commissioner Broad) alluded to the ambulance
driver exception in discussing the subject of whether or not to
continue the exemption from the minimum wage for ‘"perscnal
attendants". What you fail to mention is that the same Commiggioner
(Barry Broad) noted later in his comments that he didn't think that
adoption by the IWC of such an exception would be appropriate
because the issue they were discussing was whether the personal
attendants would continue to be exempt from the minimum wage.

While we don't understand exactly what point you are making in
citing to that particular language, we do feel it necessary to
point out that: (1) ambulance drivers are specifically exempt from
the overtime provisions if the criteria set out in the exemption is
met, and (2) personal attendants under Oxder 15 (Household
Occupationg) which was the subject of the discussion you cited, had
never been entitled to overtime - indeed, a personal attendant was
not entitled to minimum wage under Order 15. What the IWC did in
the new Orders is to extend the minimum wage requirements to those
workers. Thus, when you say that "Order 15 exempts personal
attendants from all overtime requirements" that is correct; but
that was not a new exemption. Unlike under the former Orders, IWC
Order 15 now requires that personal attendants (not babysittersg) be
paid the minimum wage for all 'hours worked'". Contrary to the
implication contained in your memorandum, the IWC did not provide
the sleep and meal deductions for personal attendants.

In your memorandum you then cite to the provisions of Orders
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10 and 14 which provide that workers on fishing craft may be paid
based on the formula set ocut in those IWC Orders®. You state that
thera was "one issue that received close attention' and that was
"the need to address sleeping and leisure time that fighing
employees had on boats." We are not sure what you mean by "close
attention” but our veview of the transcript reveals that the woxd
sleep was mentioned three timee and one of those times had to do
with time a captain could rely on crew members to spell him or her
while the captain had the opportunity to "go below and sleep" (p.
46, 1. 19). :

As you note, an attorney from DLSE was called to provide some
guidance to the IWC on the issue., Miles Locker, attorney for the
Labor Commissioner, explained to the Commission:

"For example, you have, let's gay, in other IWC Orders a
situation where you have 24-hour shifts, and the IWC has
carved out from that, let's say, 8 hours of sleep time
and one hour for each of three meals. And then...you
might say the employee is subject to the employer's
contrel by virtue of being on this boat, from which
there's no escape - because the IWC can carve out from
that, certainly, areas where the employee is not subject
to control by virtue of sleep time or meal time or time
where just the worker is - you know, the IWC can do what
ig wants on that to say, "No, we wview this as being non-
work time.' Then that's how DLSE would enforce that. We
would look to what the IWC did there,"

We further note that the IWC did, in fact, choose to exempt
the certain workers employed on the fishing craft from the overtime
laws and gave the employer the right to craft a pay schedule which
provides for pay based on the length of the trip (8ix hours for a
half-day, ten hours for a three-quarter day, twelve hours for a
full-day, and twelve hours for an overnight) From this you con-
clude that "the IWC showed an intent to relieve employers of the
obligation to pay for hours or sleep and leigure.®

Inasmuch as the DLSE had already told the IWC that thexe
existed precedent for the IWC anncuncing that sleep time could be
excluded from the ‘"hours worked*, it is difficult for us to
conclude, as you have, that the IWC evidenced such an intenticn.
Why would the IWC not simply say that it was their intention to, as

2hgain, it must be noted that workers on the fishing craft at
issue had never been entitled to either minimum wage or overtime.
Thus, the IWC wag providing a new entitlement, not restricting an
old one,
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the DLSE suggested, use the same criteria it had used in the
ambulance exemption and exclude sleep and meal hours, We find it
far more likely that the IWC concluded, as they stated in the
Statement As To The Basis of the Orders:

"The IWC received testimony from persons employed in the
commercial passenger fishing industry that, due to the
uncertain length of the work day as well as long
egtablished customs in the industry, which is highly
dependent on the availability of fish, it would be
inappropriate to impose a requirement that employees
receive overtime pay. In addition, commercial passenger
fishing boats are subject to minimum manning requirements
regulated by the United States Coast Guard, Title 4€,
Code of Federal Regulation, Part 15, which limit the
number of hours that crew members may work while at sea.
There is also an exemption from overtime requirements for
commercial fishing vessels under the Fair Labor Standards
Act, Therefore, the IWC concluded that it would continue
the exemption from Section 3, Hours and Days of Work,
formerly set forth in the Labor Code § 1182.3, for
employees of commercial pagsenger fishing boats when they
perform duties as licensed crew members. Such an
exemption would not apply to other employees in the
industry, such as clerical or maintenance personnel, who
go not perform duties as licensed crew members on fishing
oats.

obviously, if sleep and meals wexre the concern, the IWC would
have included clerical oxr maintenance personnel who do not perform
duties as licensed crew members. Maintenance personnel must sleep
asgs well. In addition, of course, the fact that the U.S8. Coast
Guard limits the hours that crew members (but not maintenance or
clerical workers) may work while at sea was a very important con-
sideration. We note that there is no mention of sleep or meals in
the discussion of the provisions by the IWC.

Next, you use the language contained in the IWC's Statement As
To The Bagis for the changes made to Wage Oxder 5 which became
effective January 1, 2002°. The language you quote regarding the

It should be noted at this point that the Statement As To The
Basis promulgated by the IWC in connection with the changes made to
Order 5-2001 was the subject of a law suit brought against the IWC,
The oxrder of the Superior Court of San Francisco regquires that the
IWC "cease publication of this Statement as to the Basis® and
further orders that the Commission "adopt an amended Statement as
to the Basis, excising the extrancous material, defined as that
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definition of the term "sleeping® appears to be consistent with the
action taken by the IWC in that Oxder.

Initially, we must that until the IWC added the provigions
found at Section 3(E) (2) of the Order concerning "employees with
direct responsibility for children who are under 18 years of age!
and "receiving 24-hour regidential care" those workers were not
entitled to the overtime protections of the law. What the IWC did
in amending Order 5, was add that protection for those workers.

In doing so, the IWC adopted the language which was suggested
by the Wage Board. That language, contained at Section 3 (E) (2) (d)
which provides:

" (d) No employee shall work more than 24 consecutive
hours until said employee receives not lesgs than eight
(8) consecutive hours off-duty immediately following the
24 consecutive hours of work., Time spent sleeping shall
pot _be included as hours worked.* (Emphasis added)

As you point out in your memorandum, the IWC in the Statement
As To The Basis for that change, stated:

"The second point is that the definition of "sleeping" is
intended to be consisgtent with the meaning in the Fair
Labor Standards Act (29 U.S5.C. § 201 et seqg., hereinafter
"FLSA") and in the IWC's other wage order that sleep time
is not included in the definition of "hours worked".

In the following paragraph, the IWC goes on to state that the
"amendment of the overtime provisions regarding time spent for
these employees to more closely resemble the federal standards
promotes the IWC's intention te make the state and federal
exemptions consistent where the Yegislature has not expressed a
clear contrary intention."” In the following paragraph the
Commission twice refers to the "partial exemption" it has adopted
concerning the specific employees at issue and notes:

"The partial exemption at issue in the current amendments
to Wage Order 5 is limited vto some of the overtime rules
and does not depend cn the employee's pay or whether it
is paid in the form of a galary."

portion of the Statement of the Basle beginning with the words
"{tlhe IWC scught'..," The IWC has made a decision not to appeal
that decision. '
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The Commission then addresses the so-called "white collar"
exemptions which became an issue in the law suit referred to above.
It is clear, however, that the IWC was addressing the specific
language which it adopted in the amendments. The IWC was not
indicating that it was adopting a general rule that "sleep time"
was not to be counted as time worked.

If for instance, as you argue in your memorandum at pagea 7
and 8: "([Tlhe intent of the IWC now could not be clearer: under all
wage orders, sleep time is to be excluded from hours worked under
state law to the same extent that it is excluded under federal
law", why did the IWC find it neceasary in the "partial exemption
at issue in the current amendments to Wage Order 5" to specifically
state: *[T]ime spent sleeping shall not be included as hours
worked." If the IWC was enacting a new rule which extended the
meaning of "sleep time" to preclude any employee who was allowed to
sleep while on duty from claiming that time as hours worked, there
would be no reason to mention the obvious. The fact ig, as the IWC
recognized, under the normal rules of statutory construction, any
exception from remedial legislation such as the Labor Code or the
IWC Orders must be narrowly construed. (Ramirez v. Yosemite Water
Co. (1999) 20 Cal.4th 785, 794-95) Thug, absent the specific
language in Section 3{(E) (2) (d) which discounts *gsleep time" in
calculating hours worked, the IWC recognized that the usual DLSE
enforcement policy would apply,

Algo, the IWC mentions that they wish to make the IWC Orders
consgistent with the FLSA." The provision of federal law which is
"coneistent” with the proposition that time spent "sleeping" shall
not be included as hours worked ie found at 29 C.F.R. § 785.22;
though the federal regulation allows sleep time and meal periods to
be deducted. That consistency, as diascussed above, iz already
recognized by the California Industrial Welfare Commission in the
exemption granted for ambulance drivers and attendants. However,
again, as discussed above, that exemption is contained in only two
Orders and your client does not fall under either of them.

Next you allude to the case of Monzon V. Shaefer (1990) 224
Cal.App.3d 16, and argue that the cage, which arose under the
provisions of Order $, somehow is relevant to your client's posi-
tion. Without belaboring the point, your c¢lient's employees fall
under the provisions of Order 4-2001, not Order 9 which deals with
the Transportation Industry.

-4

However, the Monzon case does, we think, illustrate the
importance of the exception contained in IWC Order 9, The
California Supreme Court in Morillion v. Royal Packing Co. (2000)
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22 Cal.4th 575, cited to the dissenting' opinion in the Monzon case
to support its position that absent a specific exemption, the term
"hours worked" includes all time under the control of the employer.
Citing Monzon at 224 Cal.App.3d, p. 48; id, at p. 50 (cone. & dis.
opn. of Johnson, J.:

"ambulance drivers who sleep in designated sleeping area
are “subject to the control of the employer,' and abgent

an exception excluding the time spent sleeping asa

compensable, it counts as “hours worked'.?

We find, also, that the California Supreme Court's conclusion
in that same case (Morillion, supra) that the court found "per-
suagive the following general statement of “hours worked' the DLSE

made. ., ‘Under California law it is only necessary that the worker
be Bubject to the "control of the employer" in order to be entitled
to compensation’'," Id., at page 584, to be compelling. In view of

the Supreme Court's decision in Morillion any contrary interpre-
tation you may be able to decipher from Monzon is really irrele-
vant, (Auto Eguity Sales, Inc. v. Superior Court (1962) 57 Cal.2d
450, 455)

Your arguments concerning the case of Aguilar v. Association
for Retarded Children (1991) 234 Cal.App.3d 21, are misleading. You
state that while the previous letter you received stated that the
Aguilar case stands for the proposition "that non-exempt employees
must be paid for all hours under the contreol of the employer absent
an express exemption in the applicable IWC wage oxder" that, in
fact is not what the case stands for. We submit the following
language from the Aguilar case for your consideration:

"ARC argues DLSE's interpretation is unreasonable because
DLSE did not treat the ARC employeses under the rule
applying to 24-hour shifts. We, however, find nothing
unreasgonable in DLSE's analysis. Wage Order 5-80 gensr-
ally provides "hours worked" for which compensation must
be paid includes the hours when an employee "is subject
to the control of an employer," including "all the time
the employee is suffered or permitted to work whether or
not required to deo so...." This broad definition clearly
includes time when an employee is required to be at the

‘The dissent was based, in part, on the requirement that the
majority found unnecessary that the agreement be in writing. The
majority had based its finding on the fact that the federal law did
not require a writing.
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work rules which permit a guard to leave the premises during the
night time hours if the guard has given 12 hours advance notice to
the company equates to the employees in the Bono case who made
"prior arrangements to re-enter the plapth. Although the Bono
decision does not elaborate, the "prior arrangements" amounted to
the worker telling the guard on the way out that they were going to
return. That is a far cry from what you state is the company
policy employed by CPS requiring 12 hours notice.

Agsuming that your client's workers are resident employees, on
page 20 you argue that California cases would reguire that such
resident employees as CPS's be treated like other resident workers.
You again fail to support your premise with any case law. You miss
the point if you conclude that the employees are suffering dis-
crimination. The fact is, Order 4-2001 which protects your client's
employees offers more protection than Ordexr 5 or 9 which you want
to incorporate. How, then, would the law require that the rational
basis test require that lesser protections should apply to them?

The California Supreme Court long ago determined that the
right to regulate hours and working conditions are very broad. 1In
the case of Industrial Welfare Commission v. Superior Court, supra,
27 Cal.3d 690, 731-732, the court concluded:

"From at least as early as the United States Supreme
Court decision in West Coast Hotel Co. v. Parrish (15937)
300 U.8, 379, 57 8.Ct. 578, 81 L.BE4d. 703, sustaining the
constitutionality of a state minimum wage law in the face
of a similar due process challenge, the caseg have made
clear that state regulations ¢f minimum wages, maximum
houra and working conditions come to the courts
“freighted with (a) strong presumption of regularity'
{(Ralphs Grocery Co. v. Redimel (1968) 69 Cal.2d 172, 175,
70 Cal.Rptr. 407, 410, 444 P.2d 79, B82) and are not
subject to “de novo' judiclial review. As the court
emphasized in West Coast Hotel: " {T)imes without number
we have said that the Legislature is primarily the judge
of the necessity of such an enactment, that every
posaible presumption is in favor of ite wvalidity, and
that though the court may hold views inconsistent with
the wisdom of the law, it may not be amnulled unless
palpably in excess of legislative power.' (300 U.S. at p.
398, 57 S.Ct. at p. 585)

particular language you cite is dicta, Supreme Court dictum can be
highly persuasive, (Evans v. City of Bakersfield (19%4) 22
Cal.App.4th 321,
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employer's premises and subject to the employer's control
even though the employee wag allowed to sleep. ARC does

not contest this construction. Rather, ARC argues an
exemption from "hours worked® compensation rule applies
to the employees here. We disagree.

"The Wage Order expressly provides an exemption from
compensation for sleep time only for employees who work

24-hour shifts. The record is clear the employees here
do not work 24-hour shifts." (Id., at page 30) (Emphagis
added)

Based on the above languge, DLSE firmly believes that the
statement contained in the letter which you cite is correct.

Your contention to the effect that the ambulance driver
exception at issue in Monzen did not deal with "deduction from
hours worked for sleep time", but, instead the provision allows the
sleep time "to be paid at straight time rates® is simply erroneous,
A thorough reading of the provision® will illustrate the error of
your conclusion.

Your argument concerning the case of Bono Enterprises, Inc. V.
Bradshaw (1595) 32 Cal.App.4th 968, is not clear. The Bono case
involved employees who were required to remain on the employer's
premises during the "duty-free” meal peried. As we understand your
argument, you f£ind fault with the DLSE's position that there are
ngubstantial differences between the federal and state definitions
of "hours worked". (Memorandum, page 18)°. You argue that the CPS

Snthe daily overtime provisions of subsection (A) above shall not
apply to ambulance drivers and attendants scheduled for 24-hour
shifts of duty who have agreed in writing to exclude from dally
time worked not more than three (3) meal periods of not more than
one (1) hour each and a regularly scheduled unintexrrupted sleeping
pericd of not more than eight (8) hours..."

‘while you do admit that the California Supreme Court has noted
that DLSE has correctly "underscored the substantial differences"
between the definitions of hours worked under California and
federal law, you contend that this "somewhat eqguivecal statement
[by the Court] is dictum." A finding that the language cited by
the Court was dictum would require that you £irst find that the
language was not "necegsary for the resolution of the casge."
Gyerman v. United States ILines Co. (1972) 7 Cal.3d 488, 498. an
unbiagsed reading of the language in the Morillion case will reveal,
we are sure, that the California Supreme Court was not musing on
unnecegsary points. But, even 1f one were to conclude that the

25




. DEC.—E?*EBBZ 16:23 .ETRIQL RELATIONS . 213 837 2877 P.26

Howard M. Knee, E=q.
September 15, 2002
Page 13

"Moreover, the authorities gimilaxly declare that the
“legislative power' to regulate employment conditions is
very broad indeed, even though such regulations almost
inevitably impose some economic burden upon employers,
Again, as the Supreme Court stated in West Coast Hotel)
“In dealing with the relation of employer and employed,
the legislature has necessarily a wide field of dis-
cretion in order that there may be suitable protecticn of
health and safety, and that peace and good order may be
promoted through regulationg designed to insure wholesome
conditions of work and freedom from oppression.' (Id., at
p. 393, 57 S5.Ct. at pp. 582-583.) The employers com-
pletely fail to show that the wage and hours regulations
they attack are not rationally related to these
permissible state interests."

Your argument regarding the application of Brewer v. Patel
(1993) 20 Cal.App.4th 1017, does not address the pProblem your
client hap with the fact that his employee's are covered under the
definition of hours worked found in Order 4 and not the definition
found in Order 5. Would you have this agency (or a court) adopt
new definitions of hours worked in order to allow your client to
escape the obligation to pay for all the hours the guards he
employs are under the direction and control of the employer?

Suffice to say that the position that the DLSE takes in regard
to the hours worked by the guards employed by your client is the
same position (indeed the only viable position) that the DLSE has
taken since it began enforcing the IWC Orders. As the letter of
August 12, 1999, clearly stated, the letter written by Mr. Duncan
expregsed conclusions which were, and are, "incorrect and in
conflict with established California law,"

We hope you advise your client of the fact that the firm'a pay
provisions currently in effect are not legal under California law.
We hope that you and your client will cooperate with DLSE
investigators and turn over the records as required by law.

Both you and your client should be aware, however, that this
agency intends to enforce the law.

Yoursy truly

ANNE sva '

Chief Counsel
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of
California. I am over the age of 18 and not a party to the within
action, My business address is DIVISION OF LABOR STANDARDS
ENFORCEMENT, Department of Industrial Relations, 320 W. Fourth
Street, #430, Log Angeles, CA 90013.

On December 27, 2002, I served the following document described
as; CROSS-COMPLAINT POR UNPAID WAGES; ILLEGAL DEDUCTIONS; PEMALTIES
PER LAHOR CODE §203; LIQUIDATED DAMAGES PER LABOR CODE §1194.2; AND
INJUNCTIVE RELIEF

On the interested parties in this action by placing a true copy
thereof enclosed in a sealed envelope, addressed as follows:

KNEE, ROSS & SILVERMAN LLP

Howard M. Knee, Esqg.

Lora Silverman, Esq.

2045 Century Park East, Suite 2050
Los Angeles, Ca 90067

[xx] BY MAIL I am readily familiar with the firm's business practice
of collection and processing of correspondence for mailing with
the United States Postal Service and said correspondence is
deposited with the United States Postal Service the same day.

Executed on December 27, 2002 at Sants Ana, California, I

declare under penalty of perjury under the laws of the State of
California that the foregeing is true and correct.

fusta

RANDI GUERiERO

TOTAL P.27
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ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

46 HOURS WORKED.

46.1 Under the basic definition set out in all of the IWC Orders, “Hours Worked” means
the time during which an employee is subject to the control of any employer, and
includes all of the time the employee is suffered or permitted to work, whether or not
required to do so. (e.g., Order 1-2000, § 2.(H).) Where it is determined that the
employee’s time is subject to the control of the employer, as in the contexts delineated
below, the time constitutes “hours worked”.

46.1.1 The DLSE Interpretation Of Hours Worked which provides that: “[U]nder
California law it is only necessary that the worker be subject to the ‘control of the
employer’ in order to be entitled to compensation” was found by the California Supreme
Court to “be consistert with [the Court’s] independent analysis of hours
worked.” Morillion v. Royal Packing Co. (2000) 22 Cal.4™ 575, 583 [citing to DLSEO.L.
1993.03.31].

462 Travel Time: If an employee is required to report to the employer’s business premises
before proceeding to an off-premises work site, all of the time from the moment of
reporting until the employee is released to proceed directly to his or her home is time
subject to the control of the employer, and constitutes hours worked. (O.L. 1994.02.16;
Morillion v. Royal Packing Co. (2000) 22 Cal.4™ 575,

46.3 Extended Travel Time. The California rule requires wages to be paid for all hours
the employee is engaged in travel. The state law definition of “hours worked” does not
distinguish between hours worked during “normal” working hours or hours worked
outside “normal” working hours, nor does it distinguish between hours worked in
connection with an overnight out-of-town assignment or hours worked in connection
with a one-day out-of-town assignment. These distinctions, and the treatment of some
of this time as non-compensable, are purely creatures of the federal regulations, and are
inconsistent with state law. (O.L. 2002.02.21).

46.3.1 Under state law, if an employer requires an employee to attend an out-of-town business
meeting, training session, or any other event, the employer cannot disclaim an
obligation to pay for the employee’s time in getting to and from the location of that
event. Time spent driving, or as a passenger on an airplane, train, bus, taxi cab or car,
or other mode of transport, in traveling to and from this out-of-town event, and time
spent waiting to purchase a ticket, check baggage, or get on board, is, under such
circumstances, time spent carrying out the employer’s directives, and thus, can only be
characterized as time in which the employee is subject to the employer’s control. Such
compelled travel time therefore constitutes compensable “hours worked.” On the
other hand, time spent taking a break from travel in order to eat a meal, sleep, or engage
in purely personal pursuits not connected with traveling or making necessary travel
connections (such as, for example, spending an extra day in a city before the start or
following the conclusion of a conference in order to sightsee), is not compensable. If
the employee’s travel from his home to the airport is the same or substantially the same
as the distance (and time) between his home and usual place of reporting for work, the
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46.3.2

46.4

46.5

46.6

46-2

travel time would not begin until the employee reached the airport. The employee must
be paid for all hours spent between the time he arrives at the airport and the time he
arrives at his hotel. No further “travel” hours are incurred after the employee reaches
his hotel and is then free to choose the place where he will go. (O.L. 2002.02.21)

Different Pay Rate For Travel Time Permissible. The employer may establish a
different pay scale for travel time (not less than minimum wage) as opposed to the
regular work time rate. The employee must be informed of the different pay rate for
travel before the travel beings. For purposes of determining the regular rate of pay for
overtime work under the circumstances where a different rate is applied to travel time,
the State of California adopts the “weighted average” method. (See Section 49.2.5 of
this Manual; see also O.L. 2002.02.21).

Uninterrupted Sleep Time. DLSE enforcement policy has historically allowed eight
hours to be deducted if an employee is scheduled for 24-hour work shifts and is
required to remain on the employer’s premises during the work shift and, in fact,
receives eight hours of uninterrupted sleep. (But see specific exemption for ambulance
drivers at Sections 47.3.1., 50.9.8 and 50.9.8.2 of this Manual). In addressing this issue,
the Fourth District Court of Appeal in the case of Aguilar v. Association of Retarded
Citizens (1991) 234 Cal.App.3d 21, upheld the DLSE policy:

First, the IWC Wage Order clearly distinguishes between employees who work 24-hour shifts and
those who work less than 24-hour shifts. The Wage Order expressly provides an exemption from

compensation for sleep time only for employees who work 24-hour shifts. The record is clear the

employees here do not work 24-hour shifts.

Second, we do not find ARC’s characterization of the shifts as being 24-hour shifts with the
employees being ‘temporar[ily] release[d]...to attend to personal interests’ to be persuasive . ARC’s
characterization would abrogate the distinction between employees working 24-hour shifts and
those working less than 24-hour shifts. Under ARC’s analysis, all employees in the work force
could be characterized as working 24-hour shifts, with the only variation being the length of the
‘temporary release...to attend to personal interests.” An accountant who worked 8 hours a day
could be viewed as working a 24-hour shift with a 16-hour temporary release period.

ARC’s interpretation requires a non-commonsense interpretation of the words; if IWC had
intended the interpretation that ARC urges — that employers do not have to compensate
employees working 17-hour shifts for sleep time — IW C easily could have so provided. They,
however, did not. We conclude the employees here are entitled to compensation for all the hours
worked; ARC is not entitled to deduct those hours when it allows the employees to sleep.

Meal Periods : Where an employee — although relieved of all duties — is not free to
leave the work place during the time allotted to such employee for eating a meal, the
meal period is on duty time subject to the control of the employer, and constitutes
hours worked. Bono Enterprises v. Labor Commissioner (1995) 32 Cal. App.4™ 968.

Caveat: Orders 4 and 5 contain a “Health Care Industry” exception which provides
that “hours worked” is to be interpreted in accordance with the provisions of the Fair
Labor Standards Act. This means that for the employees engaged in the “health care
industry” the provisions of 29 CFR § 785.19(b) would apply and the Bono Enterprises
case would have no applicability.
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STATEMENT AS TO THE BASIS FOR AMENDMENT
TO SECTIONS 2,11 AND 12 OF WAGE ORDER NO. 9
REGARDING EMPLOYEES IN THE TRANSPORTATION

INDUSTRY

TAKE NOTICE that the Industrial Welfare Commission of the State of California
(“IWC”), in accordance with the authority vested in it by the California Constitution,
Article 14, Section 1, as well as by Labor Code Sections 500-558, and 1171-1204, has
promulgated amendments to Wage Order 9, Sections 2, 11 and 12, for employees
working in the transportation industry. The promulgation of the amendments was
initiated by a request contained in a letter petition dated October 29, 2002, from the
California Conference Board of the Amalgamated Transit Union, the California
Teamsters Public Affairs Council, and the California Conference of Machinists, through
their attorney, Shane Gusman. This letter incorporated by reference a prior letter of
petition dated April 25, 2001 and petitioners requested that both letters be taken together
as their formal petition to the IWC under California Labor Code Section 1176.1.
Petitioners requested that “the IWC eliminate the exemption for meal periods and rest
breaks for public employees covered by Wage Order 9.” No specific language was
proposed in the petition letters.

However, in their letters of petition to the IWC, the petitioners asked that “...the IWC
open an investigation into the working conditions of public transit drivers and other
commercial drivers with respect to their exemption from required meal periods and rest
periods.” The petitioners asserted that the current exemption for publicly employed
commercial and transit drivers resulted in conditions that are detrimental to the health and
safety of workers and of the public. They asserted that on a routine basis some
commercial drivers are required to log 10-hour shifts and employers are not required to
provide either meal or rest periods. Petitioners also urged the IWC to consider the issue
of equity. They alleged that “...private employers engaged in public transit operations
through subcontracting are covered by the wage orders. Thus, their employees are
entitled to rest and meal periods even though they are performing the same work as those
transit employees who are not.”

The IWC began its preliminary investigation under the provisions of Labor Code
Sections 1173, 1178, and 1178.5, in the summer of 2001 in response to the petition letter
of April 25, 2001.

A hearing on the matter was held before the IWC on June 15, 2001, at 505 Van Ness
Ave. in San Francisco. Several proponents spoke including the following: Shane
Gusman representing the California Conference Board of the Amalgamated Transit
Union, the California Teamsters Public Affairs Council, and the California Conference of
Machinists; Tom Rankin, on behalf of the California Labor Federation, AFL-CIO, Matt
McKinnon representing the Machinists Union and J. P. Jones with the United
Transportation Union. The proponents explained that most of the drivers affected would
be public transit drivers but that some commercial drivers as in haulers of property were



also affected. They pointed out specific inequities as in the fact that while public transit
drivers and commercial drivers are not covered by break and mealtime provisions of
Wage Order 9, Laidlaw drivers (employees of a private contractor) who are performing
the exact same duties are entitled to 10 minute break period after four hours and the
normal lunch periods required under Wage Order 9. Regarding worker safety,
proponents stated that bus drivers can be behind the wheel 10 hours a day and on duty 15
hours, while intrastate haulers of property can be required to drive a 12 hour shift and be
on duty 15 hours. Without breaks and meal period, petitioners asserted that the drivers”
health and the public safety is affected. Some commercial drivers operate vehicles 45 feet
long weighing 80,000 pounds, and according to the speakers not requiring breaks and
meal periods creates a public safety hazard due to driver fatigue. In addition testimony
urged that the IWC consider the fact that these drivers have the lives and safety of school
children and the disabled riders in their hands and their safety may be compromised by
not requiring that school bus drivers be given regular breaks and meal periods.

Commissioner Rose established that most of the drivers the speakers represented were
working under negotiated contracts and he asked if the drivers were “...enjoying
something else within those contracts because of the exclusion?” Mr. Gusman and Mr.
Jones replied that most of the drivers they represent are covered by contracts and that
nothing has been provided on meal and rest periods except end of the route “recovery
time” that is only allowed if the driver is on schedule. Picking up a wheelchair
passenger, construction, weather etc. often results in the driver being behind schedule.
Therefore issues beyond the driver’s control can eliminate any possibility of a break or
meal period. Mr. McKinnon stated that the issue is not whether or not workers are
covered by a contract, but whether the IWC should protect these workers.

Commissioner Coleman asked to be informed of how many drivers were operating under
union contracts. Mr. Jones indicated that possibly 11 out of the thirteen public transit
districts are unionized. Commissioner Coleman asked the IWC staff to find out if A.B.
60 exempted those workers under bargaining agreements from most of the requirements
of the statute, such as meal and rest periods, under the theory that the agreement will
negotiate these issues. Mr. Gusman stated that many drivers are not covered by
bargaining agreements.

Opponents of the petition also spoke. Mr. Douglas Barton represented the California
Transit Authority. He stated the following: that he was not aware of one public transit
entity in the state that was not organized; that the issues of meals and break periods were
clearly on the minds of all parties in negotiations; that public needs for reliable service
and schedules were balanced with the needs of the drivers; and that drivers were more
interested in how the work is laid out than in meal periods. He stated that he never heard
a driver complain about not being allowed to eat. He advised the commission that this
matter should be left “...to the collective bargaining procéss to be dealt with as an issue
of public accountability at the local level.” He explained in some detail how shifts are run
and how breaks are given and commented that his transit district had an outstanding
system and an outstanding safety record.



Mr. Rick Ramacier, general manager of the Contra Costa Transit Authority, also spoke in
opposition to the IWC convening a Wage Board on this matter. Mr. Ramacier stated that
recently the Contra Costa Transit Authority had renegotiated a 3- year contract, and that a
meal break issue never came up. He indicated that they work out schedules with the
unions that take bathroom stops into consideration and that many working conditions
such as shifts and recreational and comfort accommodations are negotiated in lieu of a
formal lunch break.

There was testimony regarding whether the IWC taking action would add flexibility to
the bargaining process, as suggested by Commissioner Cremins, or limit the flexibility of
the negotiations. After the opponents to a Wage Board spoke, Mr. Matt McKinnon and
Mr. Tom Rankin spoke in favor of a wage board. Mr. McKinnon vigorously urged that
his members sent him there to state that they do care about meal and rest periods, and that
“What we’re asking for is something very simple and straightforward: that workers get
treated the same in both private and public sector doing this work.” Mr. Rankin,
representing the California Labor Federation, stated the same viewpoint. He added that
the duty of the IWC is to look at the wages and working conditions of all the workers in
California. He pointed out that the IWC had already included public employees under
the minimum wage law. He also stated that all of the discussion presented in this
meeting is really the proper discussion for a wage board in his opinion. Mr. Rankin and
Mr. Jones stated that individual drivers will be nominated to serve on the Wage Board
although none were present in this hearing and all viewpoints of employees and
employers will come together at the appropriate time and place if the IWC convenes a
Wage Board.

Commissioner Bosco expressed several concerns after the testimony was heard. He saw
two issues “...one, do we want to get into the province of public employees...and
secondly, do we want to augment contacts, union contracts?” In addition, he suggested
that the IWC explore the issue of public safety as it might be affected by the exclusion of
public drivers from meal and rest period requirements. He suggested that a Wage Board
was premature and would probably come back to the Commission with a deadlock, so
more investigation was warranted. Commissioner Cremins spoke in favor of convening a
Wage Board and commented that Wage Order 16 allows exemptions to be bargained for
but they must be considered and dealt with and not remain silent on the issue and that is
what he was suggesting he would like to see in this Wage Order.

Chairman Dombrowski suggested that the matter be continued and set on the agenda for
the next meeting. He asked that both sides provide information on the issues the
Commissioners raised to the IWC staff to be prepared for the next meeting that was set
for June 29, 2001.

At the meeting held in June, the IWC staff reported that neither side had presented facts
or statistics regarding the public safety issue or other issues raised at the previous
meetings. Subsequently, the petition was withdrawn by the proponents because the
proponents chose to move forward with a legislative proposal that they hoped would
address the problems the petitioners wished to remedy.



Assembly Bill 1677 was proposed by Senator Koretz on February 28, 2001, and among
many proposals the bill included the following language “This bill would require that
public employees who operate commercial motor vehicles be subject to the same
regulations regarding meal and rest periods as their private employee counterparts, or fo
receive equivalent protections through a collective bargaining agreement.” This bill was
passed by both houses and the enrolled bill was sent to the governor. The governor
vetoed the bill.

Subsequently, by letter of October 29, 2002, the petition to appoint a Wage Board to
consider possible amendments to Wage Order 9 was re-urged. The letter indicated that
since the initial hearing in June, 2001, described above, the parties had engaged in
extensive negotiations to no avail and that A.B. 1677, a proposed legislative solution had
been vetoed.

On November 22, 2002, the IWC met and took additional testimony and accepted letters
and documents provided by representatives of both sides. At this meeting the
Commission voted to appoint and convene a Wage Board to consider possible
amendments to Wage Order 9. A motion to convene a wage board was made by
Commissioner Cremins soon after the public testimony on this matter started.

Mr. Cremins apologized for offering a motion prior to all testimony being heard, but
explained that he had just received word of a family emergency that required him to leave
immediately. A vote was taken and the motion to convene a wage board passed.
However, in spite of the vote to convene the wage board taken early in the meeting, the
IWC agreed to take all public testimony offered, as required by law.

Mr. Douglas Barton, representing the California Transit Authority, testified at this
hearing and reiterated much of his testimony given to the Commission in June, 2001. He
stated that the public transit arena was unique for many reasons, the first of these being
that the public transit exists because the private sector failed when private companies
tried to provide transit. He stated that publicly run entities have a high degree of public
accountability for the safety and well-being of the workers and of the public. Public
officials serve on the boards of public transit entities, meetings are held in public, and Mr.
Parker suggested that is how the situation should continue, and not to bring the industry
under the IWC regulations and break with tradition. Mr. Barton also stated that most
public transit companies are unionized and contract driven and that one solution arrived
at by a wage board could not possibly meet the many different needs of very differing
areas served.

Commissioner Bosco stated his opinion that a wage board could provide the right arena
to arrive at flexible and ingenious solutions to the different needs of different locales. He
expressed a firm belief that the wage board could solve the problem of drivers not being
able to take breaks for a brief meal and a bathroom stop. Mr. Barton responded that
drivers do get to eat and use the bathroom, but not in “...the prescribed intervals that are
typical of a wage order.” He repeated that the localized solutions are worked out



depending on schedules and routes, and that a wage board could not solve the problem
with one rule applied to everyone in the State.

Commissioner Coleman expressed her agreement with Commissioner Bosco that drivers
certainly need reasonable breaks. She also stated that she had worked on 4 billion dollars
of transit initiatives to Silicon Valley, but that she did not think a statewide single
solution would fit all localities. She agreed with Mr. Barton that local solutions should
continue to be worked out, not a wage order solution. At this point, the before mentioned
vote on Commissioner Cremins’ motion was called for. The motion passed 4-1, with
Commissioner Coleman casting the single “nay” vote.

Mr. Barry Broad testified that he wished to get clarification regarding the scope of the
investigation by the wage Board. He indicated that his understanding was that the group
of workers affected would be all public commercial drivers and not just public transit
drivers. Commissioner Dombrowski instructed the staff to craft the charge to the wage
board to include public drivers of commercial vehicles.

Mr. Rick Ramacier of the Contra Costa Transit Authority testified that some pieces of
work lend themselves to regular and scheduled meal and rest breaks and some do not. He
pointed out that generally the public transit authorities pay their drivers better than
private companies like Laidlaw. He stated that meal and break periods were never a
priority with drivers in Contra Costa in 30 years of negotiations. He described the process
in Contra Costa County by which many and varied problems regarding scheduling and
meal and break periods are addressed, and he stated a single wage order rule for all
situations won’t work.

Ms. Sue Zulke, representing the Orange County Transit Authority explained the
negotiation method and procedure for working out problems on “tight” runs. She
indicated the process recently resolved problems for drivers on four such tight runs. She
stated that in the last negotiation between the company and drivers, 112 issues were
raised by drivers and only one dealt with breaks. She also provided the commission with
a comparison between Foothill Transit, who contracts with a private Transit company for
its drivers, and Orange County Transit in regard to pay and benefits. She stated that
Orange County is paying drivers 82% more than Foothills is paying the privately
contracted for drivers. She also stated the cost to Contra Costa to provide the breaks as
suggested will be 2.3 million per year.

Ms. Mindy Jackson, transit Director for E1 Dorado County testified that 56 of 58 counties
in California have rural operations of some kind and that these operations require long
routes and shifts on public highways, state highways and country roads. These facts
make the break periods a serious operational problem and to implement breaks would
reduce the services offered by El Dorado County. She indicated that in the 91-92
negotiations, it was agreed that several long runs would have breaks scheduled, but that
soon after these were put in place, the drivers came to employers and requested that they
be allowed to revert to no scheduled breaks so they could finish their runs and leave more
quickly.



At the IWC meeting held on January 10, 2003, the IWC appointed a Wage Board
consisting of 5 members representing employers in the transit industry, with one
alternate, and five members representing employees of the transit industry, with one
alternate.

The Wage Board was charged by the IWC as follows:

The IWC charges you to consider all material provided to you for review, and after
review to report to the IWC your recommendations on the following matter:

1. Should the meal and rest period requirements in Wage Order 9, sections (11)
and (12) be amended to include public drivers of commercial vehicles.

2. Should any proposed amendment include language to the effect that the
existence of a collective bargaining agreement which provides protections
equivalent to the current meal and break period requirements of Wage
Order 9 will satisfy the meal and break period requirements of the Wage
Order.

The wage board met on April 9, 2003. All testimony, documents, letters, and other
exhibits in the possession of the Commission or the IWC staff was copied and forwarded
to each of the participants in the wage board discussions and decision-making process.
The proceedings and findings of this meeting were presented to the IWC in the form of
the wage board report submitted by the chair to the IWC. The report reflected that all
appointed members were present and C. Allen Poole chaired the board. During the brief
meeting, employee representative Barry Broad explained that he and employer
representative Douglas Barton had met prior to the meeting and worked out proposed
amendments as well as proposed language for they felt should be included in the IWC’s
Statement as to the Basis for adopting the proposed amendments, if the IWC voted to
approve the amendments. The proposed amendments and proposed language are as
follows:

Wage Order 9, Section 2, Definitions

(C) “Commercial driver” means an emplovee who operated a vehicle as described in
subdivision (b) of Section 15210 of the Vehicle Code.

(L) “Public Transit Bus Driver” means a commercial driver who operates a transit
bus and is emploved by a government entity.

Section 11, Meal Periods

(F) This section shall not apply to any public transit bus driver covered by a valid
collective bargaining agreement if the bargaining agreement expressly provides for
meal periods for those employees, final and binding arbitration of disputes
concerning its meal period provisions, premium wage rated for all overtime hours




worked, and regular hourly rate of pay of not less than 30 percent more than the
State minimum wage rate.

Section 12, Rest Periods

(C) This section shall not apply to any public transit driver covered by a valid
collective bargaining agreement if the bargaining agreement expressly provides for
meal periods for those emplovees, final and binding arbitration of disputes
concerning meal period provisions, premium wage rates for all overtime hours
worked, and regular hourly rate of pay of not less than 30 percent more than the

State minimum wage rate.

In addition, language that was proposed by the wage board and later adopted by the IWC
to be incorporated into this Statement as to the Basis is as follows:

“ In approving the amendment to the wage order to extend meal and rest
period requirements to commercial drivers employed by government
entities, the wage board included language allowing an exemption
from Sections 11 and 12 for a collective bargaining agreement
covering public transit drivers if the agreement ‘expressly provides’
for meal and rest periods for those employees and contains other
protective conditions. It was the intent of the wage board that this
provision provide the parties to the collective bargaining agreement
maximum flexibility to define the length of meal and rest breaks and
the circumstances in which such breaks will be taken as long as the
agreement makes some provision for meal and rest breaks for the
drivers covered by the agreement.”

This language is hereby incorporated as part of the Statement as to the Basis for
amending Wage Order 9.

Employee representative Barry Broad explained that the proposed amendments would
make the meal and rest break provisions of Wage Order 9 applicable to drivers of
commercial vehicles employed by governmental agencies effective either on July 1,
2004, or after the expiration date of a valid bargaining agreement but in no case later than
August 1, 2005. As noted in the wage board report, Mr. Broad stated that “...the
amendments proposed to Sections 11 and 12 create an exception in cases where
collective bargaining agreements expressly provide for meal and break periods, final and
binding arbitration of disputes, premium pay for overtime, and a regular hourly pay rate
of not less than 30 percent more than the state minimum wage.” Mr. Broad also explained
that Section 2 of the proposal contains language the wage board can recommend to be
included in the Statement as to the Basis. (as cited above)

Employer representative Barton confirmed that both sides had worked diligently to arrive
at a proposal. As stated in the wage board report to the Commission, “He noted that
public transit is a unique industry, and that local transit agencies need enough flexibility




to develop schedules for their employees and customers. He said that the industry was
almost completely unionized, and the proposed amendments recognize the importance of
allowing management and workers to negotiate issues within the collective bargaining
context.

In addition the wage board was given a copy of A.B. 98 (Koretz), which contains
language that clarifies the authority of the IWC to grant exemptions from meal and break
periods to transit employees covered by a valid bargaining agreement. A.B. passed the
legislature and was signed into law in 2003, prior to the public hearings on the proposed
amendments to Wage Order 9 approved by the IWC.

Employer representative Marlene Heuser of the Orange County Transportation Authority
expressed concern that the language proposed requires employers and employees to come
to agreement about meal and rest periods in collective bargaining, as opposed to the
current requirement that the issues must be the subject of bargaining but not necessarily
agree to by both sides. She also felt the language was vague and ambiguous.

Employer representative Brenda Diederichs, Los Angeles County Transportation
Authority, agreed with Ms. Heuser that the language was vague and ambiguous. She
noted that it may be impractical for many public agencies to provide specific meal and
rest breaks. She expressed concerns about the cost impact and stated that it will cost the
Los Angeles County Transit Authority over 10 million dollars per year to implement the
proposed changes. She also stated that in 20 years of bargaining history that meal and
break periods were never an issue in the Los Angeles Transit Authority.

Mr. Barton acknowledged the concerns expressed but stated he felt the proposed changes
gave maximum flexibility to employers, that the problem of bathroom breaks had been an
issue for many years, and acknowledged that non-union shops might be more restricted
than union shops by the proposals but that there were very few of those.

Mr. Broad stated that 30 percent of public transit service is provided by private
contractors whose workers are already subject to Wage Order 9 requirements also that the
San Mateo bargaining agreement providing breaks and meal periods works well.

Employer representative Pia-Harris, San Marcos Council Member, stated that she
supported the proposal but that since her district’s bargaining agreement expired on July
1, 2005, she asked for more time for implementation. Mr. Broad amended the last time
proposed after expiration of a bargaining agreement to August 1, 2005.

Peter Cooper, California Labor Federation, stated he felt the proposal was fair and
flexible and he was in favor of it.

A motion was made and seconded to accept the proposal, a vote was taken, and the
motion passed 8-2, employer representatives Diederich and Heuser opposed.

On July 9, 2003, the IWC met and as part of its agenda considered the Wage Board
Report and the proposals made by the wage board. Mr. Shaw of the California Transit



Authority appeared and testified on behalf of the proposal, and particularly recommended
the adoption of the proposed language for the Statement as to the Basis. Also appearing
in support was Barry Broad, Douglas Barton, Peter Cooper (California Labor Federation)
James Jones (United Transportation Union), and Allen Davenport (Service Employees
International Union).

Appearing in opposition were Mr. Christopher Kahn, representing Orange County
Transportation Authority, Sue Zulke, Orange County Transportation Authority, and
Suzanne Fox, Los Angeles Metropolitan Authority. Ms. Zulke strongly urged that the
TWC lacks the authority to provide an exemption to the meal and rest break provisions for
employees covered by a valid bargaining agreement. She stated that Senate Bill 88 and
Senate Bill 1208 limited the authority of the IWC to adopt the amendments as proposed.
She requested that until such time as the IWC receive statutory authority to provide such
an exemption, that the IWC refrain from acting on the wage board’s proposal.

Prior to the July 9, 2003 meeting of the wage board by letter of May 7, 2003, IWC
Chairman Dombrowski was formally notified by Mr. Richard J. Bacigalupo, Assistant
Executive Officer of the Orange County Transit Authority, that his agency was of the
opinion that the IWC did not have the authority to adopt the proposals recommended
even though they were approved by a two-thirds vote of the wage board, that would
normally require the IWC to approve the proposal and send the measure to public
hearing. He further stated that the transit authority together with other transit employers
was opposing A.B. 98 that contained language specifically authorizing the IWC to
exempt employees as proposed in the amendments. He felt that the opposition would
succeed as in the opposition to the vetoed A.B. 1677 the prior year.

Chairman Dombrowski sought the legal opinion of counsel to the IWC, Marguerite
Stricklin. Ms. Stricklin advised that the IWC had no choice at this time whether to send
the proposal to public hearing, but was required to send the proposal out since it was
approved by a two-thirds majority of the wage board, and she also stated that a vote of
the Commission should be taken regardless of the mandatory result. She cited Labor
Code 1178.5 mandating the approval of recommendations supported by at least two
thirds of the wage board, and also cited section 1182(a) which mandates the Commission
to ultimately adopt such a recommendation absent a finding “...that there is no
substantial evidence to support such a recommendation.”

It was moved and seconded that the Commission accept the recommendation of the wage
board, and the motion passed 5-1 unanimously.

Public meetings were held in October, 2003, in San Diego, San Francisco, and
Sacramento. On October 10, 2003, in San Diego, Commissioner Rose convened the
hearing and took public testimony. James Jones appeared for the United Transportation
Union, that represents many transit districts in California, and spoke for the proposal.
Barry Broad appeared in support of the measure and shared the information that A.B. 98
had passed and was signed into law by Governor Gray Davis, and the law clarified that
the IWC had the authority to adopt the exemptions as proposed.



Mr. Ed Procter, business agent for Amalgamated Transit Union, Local 1574. He
expressed support for the amendments, and also stated that his union had anticipated this
development and worked out a bargaining agreement to deal with meal and break periods
a year ago. He stated that he had driven a bus for over twenty-five years and that sitting
in the driver’s seat for three and four straight hours with no break for food or bathroom
use was an extreme but common hardship that his employer, the San Mateo Transit
District, refused to address.

Ms. Judylynn Gries, representing the Riverside Transit Agency, spoke in opposition to
the amendments. She stated that accommodating the required breaks would cost her
agency approximately 15 percent of its annual budget, or 4.5 million dollars per year.
She also stated that the ATU drivers were upset when they heard about the amendments
because they were afraid that they would supercede their tenured bidding order, that
allowed senior drivers to get very desirable routes.

There was no other testimony at any public meeting regarding these proposals. The
proposals were unanimously adopted by the IWC in its meeting in Sacramento on
October 17, 2003, based in part on the mandates set forth in Labor Code Section 1178.5
and Section 1182(a), i.e. that any proposal recommended to the IWC by the wage board
by over two-thirds of the voting members be sent out for public hearings (1178.5) and
ultimately adopted (1182 (a) by the IWC unless a finding is made that there is no
substantial evidence to support the recommendation. The amendments shall be in effect
as of July 1, 2004.

The IWC has received no testimony, correspondence, or other information that would
support changing these decisions.

The IWC received no compelling evidence, and concluded there was no authority at this
time, to warrant making any other changed to the provisions of this Section.
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Amendment to Wage Order 4-89 Page 1 of 5

Amendments to
Secs. 2, 3,and 11
Order 4-89
Title 8 California Code of Regulations 11040
Effective August 21, 1993

Amendments to Sections 2, 3,and 11 of
INDUSTRIAL WELFARE COMMISSION ORDER NO. 4-89
REGULATING

PROFESSIONAL, TECHNICAL, CLERICAL, MECHANICAL
AND SIMILAR OCCUPATIONS

These changes affect only the health care industry

OFFICIAL NOTICE

To employers and representatives of persons in occupations covered by IWC Order No. 4-89 who
work in the health care industry:

The Industrial Welfare Commission (IWC) Of the State of California proceeded according its
authority in the Labor Code and the Constitution of California, and concluded that Sections 2, 3,
and 11 of its Order 4-89, regulating Professional, Technical, Clerical, Mechanical, and Similar
|Occupations, should be amended to affect persons who work in the health care industry. The IWC
promulgated these amendments to Order 4-89, made pursuant to the special provisions of Labor
Code Section 1182.7, on June 29, 1993. The amendments become effective on August 21, 1993.
The amendments become effective on August 21, 1993.

All other provisions of Section 2, Definitions, Section 3, Hours and Days of Work, and Section
11, Meal Periods, and all other sections of Order 4-89 remain in full force and effect.

The amendments allow more flexibility with respect to work scheduling, managerial and
administrative exemptions and the definition of hours worked for compensation. They apply only
to persons covered by this order who work in the health care industry. This includes, but is not
limited to, all employees who work for doctors’ or dentists’ offices, clinics medical laboratories,
kidney dialysis clinics, home health care agencies, and other health/allied services.

The amendments printed in this mailer must be posted next to the calendar-style poster on which
the entire Order 4-89 is printed, and which should already be posted where employees can read it.

The reasons for the changes accompany the amendments in the Statement as to the Basis,
provided for you information. If you have any questions on interpreting the amendments or how
they apply to you, please contact your nearest Division of Labor Standards Enforcement office,

list below. If you need additional copies of this amendment, please write to:

Division of Labor Standards Enforcement,
P. O. Box 420603
San Francisco, CA 94142-0603

http://www.dir.ca.gov/iwc/Wageorderd 89 Amendments.html 10/22/2013
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Page 2 of 5

2. DEFINITIONS

(The following language is added to Section 2,
Definitions, subsection (H).)

(H)...Within the health care industry, the term
"hours worked" means the time during which an
employee is suffered or permitted to work for the
employer, whether or not required to do so, as
interpreted in accordance with the provisions of
the Fair Labor Standards Act.

(The following language is added to Section 2,
Definitions, subsection (k).)

(K)...Within the health care industry, the term
"primarily" as used in Section 1, Applicability,
means (1) more than one-half the employee’s
work time as a rule of thumb or, (2) if the
employee does not spend over 50 percent of the
employee’s time performing exempt duties,
where other pertinent factors support the
conclusion that management, managerial, and /or
administrative duties represent the employee’s
primary duty. Some of these pertinent factors are
the relative importance of the managerial duties
as compared with other types of duties, the
frequency with which the employee exercises
discretionary powers, the employee’s relative
freedom from supervision, and the relationship
between the employee’s salary and the wages
paid other employees for the kind of nonexempt
work performed by the supervisor.

3. HOURS AND DAYS OF WORK

(The following is added to Section 3, Hours and .

Days of Work, as subsection (J).)

(J) Employees in the health care industry may
work on any days any number of hours a day up
to twelve (12) without overtime, as long as the
employer and at least two-thirds (2/3) of the
affected employees in a work unit agree to this
flexible work arrangement, in writing, in a secret
ballot election before the performance of the
work, provided:

(1) An employee who works beyond twelve (12)
hours in a workday shall be compensated at

http://www.dir.ca.gov/iwc/Wageorder4d 89 Amendments.html

(3) Prior to the secret ballot vote, any || (The
employer who proposes to institute a Hou
flexible work arrangement shall make | (K).
a disclosure in writing to the affected
employees, including the effects of the | (K)°
proposed arrangement on the care
employees’ wages, hours, and emp
benefits. Such a disclosure shall pemn
include meeting(s), duly noticed, held | resu
at least fourteen (14) days prior to amo
voting, for the specific purpose of exce
discussing the effects of the flexible worl
work arrangement. Failure to comply || that
with this section shall make the the 1
election null and void; subs

prov
(4) The same overtime standards shall | othe
apply to employees who are worl
temporarily assigned to a work unit
covered by this subsection; 11.]
(5) Any employer who institutes an (The
arrangement pursuant to this Mea
subsection shall make a reasonable
effort to find an alternative work ©:
assignment for any employee who of tk
participated in the secret ballot care
election and is unable or unwilling to || of ei
comply with the agreement. An may
employer shall not be required to offer | mea
an alternative work assignment to an such
employee if an alternative assignment | Writ
is not available or if the employee was | Sign
hired after the adoption of the flexible | emp
work arrangement. There is no the 1
maximum number of employees €mp
whom an employer may voluntarily notis
accommodate consistent with its com
desire and ability to do so; inch

whil
(6) After a lapse of twelve (12) —_—
months and upon petition of a majority
of the affected employees, a new Ame
secret ballot election shall be held and || onJ
a two-thirds (2/3) vote of the affected | effe
employees shall be required to reverse
the arrangement above. If the IND
arrangement is revoked, the employer €Ol
shall comply within sixty (60) days. CAl
Upon a proper showing by the
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double the employee’s regular rage of pay for all | employer of undue hardship, the

hours in excess of twelve (12); Division may grant an extension of Lyn

time for compliance; Jam
(2) An employee who works in excess of forty Rob
(40) hours in a workweek shall be compensated (7) For purposes of this subsection, Don
at one and one-half (1 %) times the employee’s affected employees may include all Dor¢

regular rate of pay for all hours over forty (40)
hours in a workweek;

employees in a readily identifiable
work unit, such as a division, a
department, a job classification, a
shift, a separate physical location, or a
recognized subdivision of any such
work unit. A work unit may consist of
an individual employee as long as the
criteria for an identifiable work unit in

this subsection are met

Statement as to the Basis of Amendments to Sections 2, 3, and 11 of
Industrial Welfare Commission Order No. 4-89

Labor Code Sec. 1182.7 requires Industrial Welfare
Commission IWC) to provide accelerated review of
petitions filed by organizations recognized in the
health care industry who request amendments to an
IWC order directly affecting only the health care
industry. Under this authority, the California
Association of Hospitals and Health Systems
(CAHHS) petitioned the IWC to amend and/or
clarify certain sections of Order 4, solely for
employers and employees in the health care industry.
The IWC accepted the petition which proposed to
redefine "primarily" and ‘hours worked" to parallel
federal law in Section 2, Definitions, to clarify and
expand regulations regarding flexible schedules and
overtime in Section 3, Hours and Days of Work;, and
to permit employees to waive meal periods in
Section 11, Meal Periods. The IWC held three public
hearings on its proposals in April 1993.

After deliberating on all the evidence presented with
respect to its proposals, the IWC adopted
amendments to Order 4 for the health care industry
on June 29, 1993, and offers the following statement
as to the basis for its actions:

2. DEFINITIONS

Testimony suggested the current DLSE
interpretations of "hours worked" were "unduly
narrow" resulting in "substantial confusion and

http://www.dir.ca.gov/iwc/Wageorder4 89 Amendments.html

resulted in less than 51 percent of the
time being devoted to exempt duties. On
June 29, 1993, the IWC adopted language
consistent with the FLSA, which
promoted clarity and compliance while
providing needed flexibility to allow
exempt executive and administrative
employees to perform nonexempt duties
without losing their exempt status. In
response to public comment suggesting
the term "other pertinent factors" was
unclear and confusing to employees, the
IWC clarified the meaning of that item by
listing some, but not all, examples of
pertinent factors.

3. HOURS AND DAYS OF WORK

Testimony supported the petitioner’s
claims that DLSE’s interpretations
regarding the flexible scheduling rules
adopted in 1986 and 1988 limited
desirable options for employees and
frustrated the IWC’s intent of more, not
less, flexibility. Many employees told the
IWC they voluntarily worked 12-hour
shifts at a "reduced rate of pay," with
overtime after eight hours a day.
Although this practice is permissible, it
sometimes adversely affected their
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serious technical problems," and consistency with the
Fair Labor Standards Act (FLSA) would eliminate
this confusion. In response to testimony presented at
the public hearings that the reference to "29 CFR
Part 785" was unclear, the IWC amended that
language and referred to "the Fair Labor Standards
Act" instead, a term more easily understood by the
public. On June 29, 1993, the IWC adopted language
to assure "hours worked" in the health care industry
would be interpreted in accordance with the FSLA,
the regulations interpreting the FLSA including, but
not limited to, those contained in 29 CFR Part 785,
and federal court decisions. The clarification
confirms the IWC’s intention that issues related to
working time will be resolved consistently under
state and federal law.

With respect to redefining "primarily" for the health
care industry, the IWC decided since it had examined
the professional component of the
administrative/executive/professional exemption and
adopted language to exempt learned and artistic
professions as recently as 1989, it was time to
respond to demands for a more flexible application
of the executive/ administrative exemption than the
rigid 51 percent rule. Employees testified current
regulations sometimes resulted in treating an
employee as nonexempt under a rigid application of
a 51 percent rule, such as where emergency or other
conditions

Page 4 of 5

benefits and pensions-in order to cope
with DLSE’s overly "restrictive" policies.
Other employees said they preferred to
"mix days off" and working the same
days each week was an "unrealistic"
practice. The revised language clarifies
the IWC’s original intent to maximize
flexibility in scheduling so that the days
and hours of work can vary. While some
employees argued part-time employees
who have flexible work arrangements
should be paid premium wages when
asked to work beyond their normal part-
time arrangements, by the end of the
public hearings, most employees agreed
requiring premium wages for part-time or
temporary employees who work less than
12 hours a day or 40 hours a week is
unfair to full-time workers in the same
work unit who earn straight time pay for
the same daily and weekly hours. While a
few employees suggested the "secret
ballot election process” allowed under the
IWC orders was "flawed" due to "lack of
oversight," the Labor Commissioner
testified DLSE had received few, if any,
complaints regarding the election
process.

After evaluating all the evidence, on June
29, 1993, the

IWC adopted its proposal to amend
flexible scheduling rules

http://www.dir.ca.gov/iwc/Wageorder4_89 Amendments.html
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WAGE ORDER 5-02 WAGES, HOURS AND WORKING CONDITIONS IN THE PUB... Page 1 of6

NOTE: The Internet version of this Industrial Welfare
Commission Order may be posted as is required at places
of employment. To obtain the official printed Order, you
may call 415.703.5070 and it will be mailed to you free of
charge. You may also request copies by writing to the
Department of Industrial Relations, Public Information
Office, P.O. Box 420603, San Francisco, CA 94142-0603.

INDUSTRIAL WELFARE COMMISSION
ORDER NO. 5-2001
REGULATING
WAGES, HOURS AND WORKING CONDITIONS IN THE
PUBLIC HOUSEKEEPING INDUSTRY

Effective August 21, 1993 as amended)
OFFICIAL NOTICE

To employers and representatives of persons in occupations covered by IWC Order No. 5-89 who
work in the health care industry:

The Industrial Welfare Commission (IWC) Of the State of California proceeded according its
authority in the Labor Code and the Constitution of California, and concluded that Sections 2, 3, and
11 of its Order 5-89, regulating the Public Housekeeping Industry, should be amended to affect
persons who work in the health care industry. The IWC promulgated these amendments to Order
5-89, made pursuant to the special provisions of Labor Code Section 1182.7, on June 29, 1993. The
amendments become effective on August 21, 1993. The amendments become effective on August 21,
1993.

All other provisions of Section 2, Definitions, Section 3, Hours and Days of Work, and Section 11,
Meal Periods, and all other sections of Order 5-89 remain in full force and effect.

The amendments allow more flexibility with respect to work scheduling, managerial and
administrative exemptions and the definition of hours worked for compensation. They apply only to
persons covered by this order who work in the health care industry. This includes, but is not limited
to, all employees who work for hospitals, skilled nursing facilities, intermediate care and residential
care facilities, convalescent care institutions, and similar establishments.

The amendments printed in this mailer must be posted next to the calendar-style poster on which the
entire Order 5-89 is printed, and which should already be posted where employees can read it.

The reasons for the changes accompany the amendments in the Statement as to the Basis, provided for
you information. If you have any questions on interpreting the amendments or how they apply to you,
please contact your nearest Division of Labor Standards Enforcement office, list below. If you need
additional copies of this amendment, please write to:

Division of L.abor Standards Enforcement,
P. O. Box 420603
San Francisco, CA 94142-0603
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2. DEFINITIONS
(The following language is added to Section 2, Definitions, subsection (H).)

(H)...Within the health care industry, the term "hours worked" means the time during which an
employee is suffered or permitted to work for the employer, whether or not required to do so, as
interpreted in accordance with the provisions of the Fair Labor Standards Act.

(The following language is added to Section 2, Definitions, subsection (L).)

(L)...Within the health care industry, the term "primarily" as used in Section 1, Applicability, means
(1) more than one-half the employee’s work time as a rule of thumb or, (2) if the employee does not
spend over 50 percent of the employee’s time performing exempt duties, where other pertinent factors
support the conclusion that management, managerial, and /or administrative duties represent the
employee’s primary duty. Some of these pertinent factors are the relative importance of the
managerial duties as compared with other types of duties, the frequency with which the employee
exercises discretionary powers, the employee’s relative freedom from supervision, and the
relationship between the employee’s salary and the wages paid other employees for the kind of
nonexempt work performed by the supervisor.

3. HOURS AND DAYS OF WORK
(The following language replaces subsection (C) in Section 3, Hours and Days of Work.)

(C) No employer engaged in the operation of a hospital or an establishment which is an institution
primarily engaged in the care of the sick, the aged, or the mentally ill or defective who reside on the

_premises shall be deemed to have violated any provision of this Section if, pursuant to an agreement
or understanding arrived at between the employer and employee before performance of the work, a
work period of fourteen (14) consecutive days is accepted in lieu of the workweek of seven
consecutive days for purpose of overtime computation and if, for any employment in excess of eight
(8) hours in any workday and in excess of eighty (80) hours in such fourteen (14) day period, the
employee receives compensation at a rate not less than one and one-half (1 ’2) times the regular rate at
which the employee is employed., provided:

(1) An employee who works beyond twelve (12) hours in a workday shall be compensated at double
the employee’s regular rage of pay for all hours in excess of twelve (12);

(2) An employee who works in excess of forty (40) hours in a workweek shall be compensated at one
and one-half (1 ¥2) times the employee’s regular rate of pay for all hours over forty (40) hours in a
workweek;

The following language replaces subsection (K) in Section 3, Hours and Days of Work.)

K. Employees in the health care industry may work on any days any number of hours a day up to
twelve (12) without overtime, as long as the employer and at least two-thirds (2/3) of the affected
employees in a work nit agree to this flexible work arrangement, in writing, in a secret ballot election
before the performance of work, provided:

(1) An employee who works beyond twelve (12) hours in a workday shall be compensated at double
the employee’s regular rate of pay for all hours in excess of twelve (12);
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(2) An employee who works in excess of forty (40) hours in a workweek shall be compensated at one
and one-half (1 %) times the employee’s regular rate of pay for all hours over forty (40) in the
workweek;

(3) Prior to the secret ballot vote, any employer who proposes to institute a flexible work arrangement
shall make a disclosure in writing to the affected employees, including the effects of the proposed
arrangement on the employees’ wages, hours, and benefits. Such a disclosure shall include meeting
(s), duly noticed, held at least fourteen (14) days prior to voting, for the specific purpose of discussing
the effects of the flexible work arrangement. Failure to comply with this section shall make the
election null and void;

(4) The same overtime standards shall apply to employees who are temporarily assigned to a work
unit covered by this subsection;

(5) Any employer who institutes an arrangement pursuant to this subsection shall make a reasonable
effort to find an alternative work assignment for any employee who participated in the secret ballot
election and is unable or unwilling to comply with the agreement. An employer shall not be required
to offer an alternative work assignment to an employee if an alternative assignment is not available or
if the employee was hired after the adoption of the flexible work arrangement. There is no maximum
number of employees whom an employer may voluntarily accommodate consistent with its desire and
ability to do so;

(6) After a lapse of twelve (12) months and upon petition of a majority of the affected employees, a
new secret ballot election shall be held and a two-thirds (2/3) vote of the affected employees shall be
required to reverse the arrangement above. If the arrangement is revoked, the employer shall comply
within sixty (60) days. Upon a proper showing by the employer of undue hardship, the Division may
grant an extension of time for compliance;

7) For purposes of this subsection, affected employees may include all employees in a readily -
identifiable work unit, such as a division, a department, a job classification, a shift, a separate physical
location, or a recognized subdivision of any such work unit. A work unit may consist of an individual
employee as long as the criteria for an identifiable work unit in this subsection are met.

(The following is added to Section 3, Hours and Days of Work, as subsection (L).)

(L) When an employee in the health care industry requests in writing, and the employer concurs, the
employee shall be permitted to make up work time lost as a result of personal obligations. The amount
of make up time shall not exceed two (2) hours in any one workweek or, where applicable, four (4)
hours in any one fourteen (14) day work period and must be made up during that workweek or work
period, whichever is applicable. With the exception of the make up time authorized in this subsection,
the appropriate overtime provisions in Section 3 shall apply to all other excess daily or weekly hours
worked in the workweek or fourteen (14) day work period.

11. MEAL PERIODS
(The following is added to Section 11, Meal Periods, as subsection (C).)

(C) Notwithstanding any other provision of this order, employees in the health care industry who
work shifts in excess of eight (8) total hours in a workday may voluntarily waive their right to a meal
period. In order to be valid, any such waiver must be documented in a written agreement that is
voluntarily signed by both the employee and the employer. The employee may revoke the waiver at
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aﬁy time by providing the employer at least one day’s written notice. The employee shall be fully
compensated for all working time, including any on-the-job meal period, while such a waiver is in
effect.

Amendments adopted in San Francisco on June 29, 1993. Amendments effective August 21, 1993.
INDUSTRIAL WELFARE COMMISSION STATE OF CALIFORNIA

Lynnel Pollack, Chairperson
James rude

Robert Hanna

Donald Novey

Dorothy Vuksich

Statement as to the Basis of Amendments to Sections 2, 3, and 11 of
Industrial Welfare Commission Order No. 5-89

Labor Code Sec. 1182.7 requires Industrial Welfare Commission (IWC) to provide accelerated review
of petitions filed by organizations recognized in the health care industry who request amendments to
an IWC order directly affecting only the health care industry. Under this authority, the California
Association of Hospitals and Health Systems (CAHHS) petitioned the IWC to amend and/or clarify
certain sections of Order 5, solely for employers and employees in the health care industry. The IWC
accepted the petition which proposed to redefine "primarily" and ‘hours worked" to parallel federal
law in Section 2, Definitions; to clarify and expand regulations regarding flexible schedules and
overtime in Section 3, Hours and Days of Work; and to permit employees to waive meal periods in
Section 11, Meal Periods. The IWC held three public hearings on its proposals in April 1993.

After deliberating on all the evidence presented with respect to its proposals, the IWC adopted
amendments to Order 5 for the health care industry on June 29, 1993, and offers the following
statement as to the basis for its actions:

DEFINITIONS

Testimony suggested the current DLSE interpretations of "hours worked" were "unduly narrow"
resulting in "substantial confusion and serious technical problems," and consistency with the Fair
Labor Standards Act (FLSA) would eliminate this confusion. In response to testimony presented at
the public hearings that the reference to "29 CFR Part 785" was unclear, the IWC amended that
language and referred to "the Fair Labor Standards Act" instead, a term more easily understood by the
public. On June 29, 1993, the IWC adopted language to assure "hours worked" in the health care
industry would be interpreted in accordance with the FSLA, the regulations interpreting the FLSA
including, but not limited to, those contained in 29 CFR Part 785, and federal court decisions. The
clarification confirms the IWC’s intention that issues related to working time will be resolved
consistently under state and federal law.

With respect to redefining "primarily" for the health care industry, the IWC decided since it had
examined the professional component of the administrative/executive/professional exemption and
adopted language to exempt learned and artistic professions as recently as 1989, it was time to
respond to demands for a more flexible application of the executive/ administrative exemption than
the rigid 51 percent rule. Employees testified current regulations sometimes resulted in treating an
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employee as nonexempt under a rigid application of a 51 percent rule, such as where emergency or
other conditions resulted in less than 51 percent of the time

being devoted to exempt duties. On June 29, 1993, the IWC adopted language consistent with the
FLSA, which promoted clarity and compliance while providing needed flexibility to allow exempt
executive and administrative employees to perform nonexempt duties without losing their exempt
status. In response to public comment suggesting the term "other pertinent factors" was unclear and
confusing to employees, the IWC clarified the meaning of that item by listing some, but not all,
examples of pertinent factors.

HOURS AND DAYS OF WORK

With respect to the petitioner’s request to amend Order 5 so that the IWC’s standard for a 14-day
work period conformed with federal law, the IWC was advised that while such work periods are
ordinarily implemented on a departmental-wide or institutional-wide basis, DLSE’s interpretation of
the current regulation would allow one employee "to destroy the validity of such an arrangement by
individually insisting of a seven day workweek standard." Public testimony in favor of the proposal
claimed it set a "reasonable standard" one similar to the FLSA. Other arguments suggested a change
was necessary to prevent individual employees from "opting in and out" of 14-day work periods
because such activity could prove disruptive to established arrangements. Those opposed to the
IWC’s proposal objected to deleting language referring to a "written agreement or understanding
voluntarily arrived at" from the current regulation, protections not found in the FLSA. On June 29,
1993, the IWC adopted its original proposal regarding the 14-day work period because it provided for
a more stable working environment by clarifying how 14-day work periods would be consistently
calculated and because it confirmed the IWC’s intention that the California standard parallels the
federal standard. Finally, the WIC stated its intent that flexible work arrangements, such as allowing
employees to work up to 12 hours a day without overtime, and 14-day work periods, were mutually
exclusive of one another and thus cannot be used simultaneously for the same employees.

Testimony supported the petitioner’s claims that DLSE’s interpretations regarding the flexible
scheduling rules adopted in 1986 and 1988 limited desirable options for employees and frustrated the
IWC’s intent of more, not less, flexibility. Many at a "reduced rate of pay," with overtime after eight
hours a day. Although this practice is permissible, it sometimes adversely affected their benefits and
pensions-in order to cope with DLSE’s overly "restrictive” policies. Other employees said they
preferred to "mix days off" and working the same days each week was an "unrealistic" practice. The
revised language clarifies the IWC’s original intent to maximize flexibility in scheduling so that the
days and hours of work can vary. While some employees argued part-time employees who have
flexible work arrangements should be paid premium wages when asked to work beyond their normal
part-time arrangements, by the end of the public hearings, most employees agreed requiring premium
wages for part-time or temporary employees who work less than 12 hours a day or 40 hours a week is
unfair to full-time workers in the same work unit who earn straight time pay for the same daily and
weekly hours. While a few employees suggested the "secret ballot election process" allowed under the
IWC orders was "flawed" due to "lack of oversight," the Labor Commissioner testified DLSE had
received few, if any, complaints regarding the election process.

After evaluating all the evidence, on June 29, 1993, the

IWC adopted its proposal to amend flexible scheduling rules so that an individual employee in the
healthcare industry could agree with his or her employer to work on any days any number of hours a
day under certain protective conditions. The new language allowing flexible work arrangements
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permits employers and employees maximum daily and weekly scheduling flexibility, including but
not limited to allowing employees to work overtime on a regular basis, as long as the appropriate
premium wages are paid for work after twelve (12) hours a day, or in the case of weekly overtime,
forty (40) hours a workweek. Moreover, the final language clarified only one meeting regarding
disclosure need be held when not more than one meeting is necessary. The IWC intended the same
overtime standards to apply to all employees in a work unit regardless of full-time, part-time, on-call,
replacement, permanent, or temporary status. The new rules do not invalidate any arrangement that
was implemented prior to their effective date.

With respect to allowing employees in the health care industry to make up work time lost as a result
of personal obligations, the IWC proposed and eventually adopted the petitioner’s suggested
language. The IWC agreed the request was reasonable and balanced the needs of employees and
employers. Moreover, the language provided flexibility on an as needed basis without requiring a
group vote or long-term schedule change.

MEAL PERIODS

The petitioner requested the IWC to allow employees in the health care industry who work sifts in
excess of eight (8) total hours in a workday to waive their right to "any" meal period or meal periods
as long as certain protective conditions were met. The vast majority of employees testifying at public
hearings supported the IWC’s proposal with respect to such a waiver, but only insofar as waiving "a"
meal period or "one" meal period, not "any" meal period. Since the waiver of one meal period allows
employees freedom of choice combined with the protection of at least one meal period on a long shift,
on June 29 1993, the IWC adopted language which permits employees waive a second meal period
provided the waiver is documented in a written agreement voluntarily signed by both the employee
and the employer, and the waiver is revocable by the employee at any time by providing the employer
at least one day’s notice.

INDUSTRIAL WELFARE COMMISSION
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