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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 + Fax (530) 668-5866 » www.legintent.com

DECLARATION OF FILOMENA M. YEROSHEK

[, Filomena M. Yeroshek, declare;

I'am an attorney licensed to practice before the courts of the State of
California, State Bar No. 125625, and am employed by Legislative Intent Service,
Inc. a company specializing in researching the history and intent of legislation.

‘Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the 1872 enactment of Political Code section 3344.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on 1872 enactment of Political Code section 3344.
All listed documents have been forwarded with this Declaration except as
otherwise noted in this Declaration. All documents gathered by Legislative Intent
Service, Inc. and all copies forwarded with this Declaration are true and correct
copies of the originals located by Legislative Intent Service, Inc. In compilinig this
collection, the staff of Legislative Intent Service, Inc. operated under directions to
locate and obtain all available material on the 1872 enactment of the code section.

1872 POLITICAL CODE SECTION 3344:

1. Procedural history of the 1872 California Political Code,
prepared by Legislative Intent Service;
2.  Report of the Joint Committee of the Political Code,
1871-72;
x 3.  Excerpt regarding former Political Code section 3344 from
- the Revised Laws of the State of California, Political Code,
Januvary 1872;
x 4 Excerpt regarding former Political Code section 3344 from -
The Political Code of the State of California, annotated by
Haymond and Burch, Volumes I and II, September 1872;
x S Excerpt regarding New York Political Code section 763
from The Political Code of the State of New York, reported
complete by the Commissioners of the Code, 1859;
6. Catifornia Code Commentary, by Charles Lindley, (1872) a
summary prepared by Legislative Intent Service, focusing on
the Political Code; .
x 7 Excerpt regarding Penal Code section 384 from The Penal
Page 1 of 2 .
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Code of California, 1872,

X Exhibits preceded by an "x" are excerpted.
The original exhibit is lengthy and may not contain
any further discussion relevant to your concern.
The entire exhibit, or further portions of it, will be
made available on your request.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 8" day of September, 2008 at

Woodland, California.

FILOMENA M. YEROSHEK

Wiworldox\WDOCS\GENRSCH\1 872POL\3344100101136.DOC
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THE PROCEDURAL HISTORY OF
THE 1872 CALIFORNIA POLITICAL CODE
(Prepared by Legislative Intent Service)

DOCUMENTS AVAILABLE UPON REQUEST

1.

The California Political Code was adopted in 1872 following the
enactment of Senate Bill 375, "An Act to Establish a Political

Excerpt of the preface and amendments from
the “rejected edition™ of the Revised Laws of
the State of California, Political Code,
January 1872;

Excerpt of the preface from the Political Code
of the State of California, annotated by .
Haymond and Burch, Volume I, September
1872;

Report of the Joint Committee on the
Revision of the Political Code, 1871-72;
Excerpt regarding Senate Bill 375 from the
Journal of the Senate, 1871-72;

Excerpt regarding Senate Bill 375 from the
Joumal of the Assembly, 1871-72;

News articles regarding the Revision
Commission from the Sacramento Daily
Union, November 13, 1871 and January 1,
1872;

News articles regarding Senate Bill 375 from
the Sacramento Daily Union, March 8, 9, and
13,1872,

Code." (See Exhibit #4)

The Political Code was prepared by the California Code

Commission, also known as the Revision Commission, which began
its work on May 4, 1870, The Commission completed the Political

Code by January of 1872. The California Political Code was

modeled

- The Political Code was reviewed by the Advisory Committee on the
Revision of the Laws and the Joint Committee on Revision of the
Political Code. (See Exhibits #3 and #7) The Advisory Committee
recommended the adoption of the Code after carefully examining it
and comparing it section by section with California's then existing
laws and the laws of the most populous states. (See Exhibit #7)

The Joint Committee on Revision also, after careful examination,

after the New York Political Code.

LIS-1
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recommended the adoption of the Political Code.

The California Political Code was introduced in bill form on

March 7, 1872 by former Senator Irwin as Senate Bill 375, "An Act
to Establish a Political Code." (See Exhibit #4)

Senate Bill 375 was introduced in the Senate, Senator Irwin lengthy
remarks were reproduced in the Sacramento Union the following
day.
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70 THE LEGISLATURE OF THE STATE OF NEW YORK :

The Commissioners of the Code, dppeinted by the act of
April 6, 1857, beg leave to make this their third

REPORT:
Aund to submit herewith the Political Code complete.

Since their lust report they bave re-examined their draft, sa
required by law, considered the suggestiovs which have been
received, and made such corrections sud changes as geemed
desivable. After doing this, they caused the work as finally
agreed upon by them, to ba distributed to all the Judges of the
Cuurt of Appeals, of the Supreme Court, Superior Court, and
Common Pleas of the city of New York, aad to sll tha County
Judges, Surrogates and County Clecks; and, gix months having
since elapsed, it is now submitted fo the Leginlature, togather

with the draft of a bill to repeal the various statutes thus

yovised and eonuqlidnted.

The Commiiaionen regret that circumstances, unforeseen at
the time of their second report, have preveated them from pre-
senting the Penal Code at the present sesaiou.

They have prepared considerable portions of the Civil Code,
and hope to be able to present ther at the next session of the
. Legialature. .
All which is respectfolly submitted,

DAVID DUDLEY FIELD.
WM. CURTIS NOYES.
ALEXANDER W. BRADFORD.

Nzw Yorx, April 10, 1860.
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CALIFORNIA CODE COMMENTARIES (1872)
by Charles Lindley
Summary by Legislative Intent Service

In 1872, Code Commissioner Charles Lindley published an extensive treatise on the codification
process. The treatise is sparse on comment on particular provisions of law. Most of the discussion
that mention specific sections is questioning the location of the provision on the codes, rather than

explaining the background or intent of the substantive law. Rather than send the full document, we

have summarized the comments that do address the Political Code.

The following page references commients to proposed code sections in the Political Code.

PAGE(S) CODE SECTION(S) COMMENTS
44 -52 Political Code §§ 44-49 Entinent domain provisions should be in
Political Code.
64-67 . Political Code §§ 2766, Examples of sections with multiple
4046 . paragraphs.
6769 . Political Code §§ 384-385, State salaries. Too many sections, should
417421 be consolidated.
70 -71 Political Code § 14 Inconsistent method of cross-referencing
: with the sections on official seals.
nM-72 Political Code §§ 4478, Comments and illustrations relating to the
4479 adequacy of these sections which allow
later enactments to supersede codes.
KACACODPOL LIS - 6
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 « www.legintent.com

DECLARATION OF MARIA A. SANDERS

I, Maria A. Sanders, declare:

I am an attorney licensed to practice in California, State Bar No. 092900,
and am employed by Legislative Intent Service, Inc. a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documeunts relevant to the 1872 enactment of former Civil Code section 3346.

The following list identifies all docurments obtained by the staff of
Legistative Intent Service, Inc. on former Civil Code Section 3346 of 1872. Ali
listed documents have been forwarded with this Declaration except as otherwise
noted in this Declaration. All documents gathered by Legislative Intent Service,
Inc. and all copies forwarded with this Declaration are true and correct copies of
the originals located by Legislative Intent Service, Inc. In compiling this
collection, the staff of Legislative Intent Service, Inc. operated under directions to
locate and obtain all available material on the bill.

1872 ENACTMENT OF CiviL CODE SECTION 3346:

L Procedural History of the 1872 California Civil Code

prepared by Legislative Intent Service

X 2. Excerpt regarding Civil Code Articles III and IV from The
Civil Code of the State of California, annotated by Creed
Haymond and John C. Burch, Vol.I and Vol .II, 1872;

x G Excerpt regarding proposed Civil Code Articles Il and IV
from the Revised Laws of the State of California in Four
Codes, 1871

X 4, Excerpt regarding New York Civil Code Articles III and IV
from The Civil Code of the State of New York, 1865;

X 5% Excerpt regarding proposed New York Civil Code
Section 15035, subsection 18, from a Draft of a Civil Code for
the State of New York, 1862;
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10.
11.
12:
13.
14,
15.
16.

1 declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 5™ day of September, 2008 at

Excerpt regarding Title 6 of Chapter 5 from The Revised

Statutes of the State of New York, 1829;

Excerpt regarding Section XXIX of Chapter LVI from the
Laws of the State of New York, 1913;
Brief articles on David Dudley Field and the Code Napoleon

from www .britannica.com, www.factmonster.com and
www.frencheulture.coms

Chipman v. Hibberd (1906) Cal. 162;

Stukeley v. Butler (1829) 1 Hobart 10;

Barrett v. Wright (1845) 13 Pickering 44;

Clap v. Draper (1843) 4 MASS. 266;

Putney v. Day (1835) 6 New Hampshire 430;

- Griffin v. Bixby (1845) 12 New Hampshire 454;

Haskin v. Record (1861) 32 Vermont 575;
Gronour v. Daniels (1847) 7 Blackford 108.

Exhibits preceded by an "x" are excerpted. The original
exhibit is lengthy and may not contain any further
discussion relevant to your concern. The entire exhibit,
or further portions of it, will be made available on your
request.

. Woodland, California.

WueQfo

MARIA A. SANDERS

WAWDOCS\GENRSCH\1872¢c\3346\00055540.D0C

Page 2 of 2

056



THE PROCEDURAL HISTORY OF
THE 1872 CALIFORNIA CIVIL CODE
(Prepared by Legislative Intent Service)

DOCUMENTS AVAILABLE UPON REQUEST

L. Excerpt of the preface and amendments from the “rejected
edition”of Revised Laws of the State of California, Civil
Code, 1871;

2. Excerpt of the preface from the Civil Code of the State of
California, annotated by Haymond and Burch, Volume 1,
1872;

3. Report of the Joint Committee on the Revision of the Civil
Code, 1871-72;

4, Excerpt regarding Senate Bill 430 from the Joumnal of the
Senate, 1871-72;

S Excerpt regarding Senate Bill 430 from the Journal of the
Assembly, 1871-72;

6. News articles regarding the Revision Commission from the
Sacramento Daily Union, November 13, 1871 and January 1,
1872; o

7. News articles regarding Senate Bill 430 from the Sacramento
Daily Union, March 8, 16, and 18, 1872.

The California Civil Code was adopted in 1872 following the enactment of Senate
Bill 430, “An Act to Establish a Civil Code.” {See Document #4)

The Civil Code was prepared by the California Code Commission, also known as
the Revision Commission, which began its work on May 4, 1870. The
Commission completed the Civil Code by November of 1871. The California Civil
Code was modeled after the New York Civil Code, and in a great measure was a
reprint of it. (See Document #6) The Commission acknowledged the New York
Code in their preface of the 1871 Civil Code, writing:

Those who choose to follow the Commission through this Code
should obtain a copy of the New York Civil Code, as a better means
of testing the accuracy of our work.

{See Document #1)

On December 25, 1871, the Commission prepared amendments to the Civil Code, .

most of which were technical in nature. Substantive amendments were also made
which added provisions relative to the Transfer of Real Property, the Recording of
Transfers, and Mortgages. (See Document #1) With regard to the December
amendments, the Commission prepared the following note:

LIS-1
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The printed volume and these amendments represented the Civil
Code as adopted by the Commission. The Penal Code, Code of
Civil Procedure, and Civil Code are not in bill form, and so far as
the action of this Comumission is concerned, are completed. . . .

The work will speak for itself, and must stand or fall upon its merits
or demerits.
(See Document #1)

As completed, the Commission analyzed the Civil Code as follows:

It is divided as follows: Division I-Of Persons; Division II-Of
Property; Division ITI-Of Obligations; Division IV-Of General
Provisions relating to persons, property and obligations. . .. The
laws relating to corporations are taken from the statutes of
California, carefully revised and corrected, with but a few
modifications. . . . Within the original matter in this code is
contained a revision of all our statutes relating to the rights of
persons and the rights of things,

(See Document #6)

The Civil Code was reviewed by the Advisory Committee on the Revision of the
Laws and the Joint Committee or Revision of the Civil Code. (See Documents #3
and #7) The Advisory Committee recommended the adoption of the Code after
carefully examining it and comparing it section by section with Califoria's then
existing laws and the laws of the most populous states.

(See Document #7)

The Joint Committee on Revision also, after careful examination, recommended the
adoption of the Civil Code. In their report to the Legislature, the Joint Committee
reported:

Your committee have examined the bill for a Civil Code, prepared
by the Revision Commission and approved by Messrs. Johnson and
Tuttle, the Advisory Board, and take great pleasure in concurring in
their report.

We give to this Code our unqualified approval and endorsement, and
herewith report if, to the Legislature and recommend its adoption.
{See Document #3)

2-
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The California Civil Code was introduced in bill form on March 15, 1872 by
- former Senator Pendegast as Sepate Bill 430, “An Act to Establish a Civil Code.”
(See Document #4)

As introduced in the Senate, Senator Pendegast described the new California Civil
Code as follows:

The Civil Code embraces in its first division the laws concerning
persons, both natural and artificial, their rights and relations; in the
second, the laws of property and its acquisition; in its third division,
those governing obligations and contracts of every kind; and in the
fourth, general provisions applicable to the subjects of the three
preceding divisions, showing the principles on which relief is given
and measured, or preventive redress afforded. In a word, this
volume is intended to embrace the whole subject of the rights of
persons and property.

{See Document #7)

{800) 6661917

. Sepator Pendegast described the compositicn of the Civil Code as follows:

The Statute laws of this state occupy perhaps less than a third of the
volume. The rest consists almost literally of the code prepared for
the State of New York. As far as it is possible we have endeavored
to see that our statute law was properly coordinated and harmonized
‘with the law taken from the Code of New York.

(See Document #7)

Senate Bill 430 was read twice before the Senate, then Senator Pendegast moved
for a suspension of the Senate rules for purpose of reading Senate Bill 430 a third
time. (Sce Document #7) The motion prevailed and Senate Bill 430 passed the
Senate on March 6, 1872, (See Document #7)

.«f LEGISLATIVE INTENT SERVICE

i

In the Assembly, Senate Bill 430 was read twicé on March 15, 1872. (See
Document #5) On March 16, 1872, Senate Bill 430 was read a third time and
passed with only three dissenting votes. (See Document #7) Following passage by
the Senate and Assembly, Senate Bill 363 was approved on March 21, 1872 by
former Governor Newton Booth. (See Document #4)

In August 1872, the California Code Commission, in particular, Commissioners
Haymond and Burch prepared an annotated version of the Civil Code. (See
Document #2) This edition of the Civil Code typically contains more annotations
than those found in the 1871 edition.

3e
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For example, the annotations in the 1871 edition cite the actual source of a
particular code provision, while the annotations in the 1872 edition refer to the
source of that section and cite the applicable law on that particular subject.

In the preface of their 1872 annotated edition, the Commissioners commented on
the purpose of their annotated edition as follows:

It is, then, the object of the notes attached to the various section of
the Codes to explain the reason and intent of the law, to make it
clear and easy of comprehension, and to show its application, not
only generally, but to circumstances which, though within the
principle, may not fall strictly within the letter, of the statute. Thus,
for example, where illustration of a particular section several leading

decisions are given, it will be seen that, though they may all be in ~
support if the principle, yet the facts or minutiae of the cases are 2
very diverse, 24
(See Document #2) =
[
w9

In addition to the aforementioned annotations, the Commissioners also noted:

28]

All the statutes passed by the Legislature of 1871-72, which affect ‘—;
provisions of the Code, are printed in the form of notes under the i
sections to which they relate. f
(See Document #2) 5
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PREFACE.

The ‘reasons which prompt the publication of &n aunofated
edition may be ‘briefly stated: In the interpretation of statute
law, Courts havealways professed to be governed to some
extent by the intent of the Legislature, and to take judicial
notice of the right sought to be established or the mischief
intended to be avoided. The authors of the notes to this
adition, having been members of the Commission which drafted
the Codes and in constant attendance npon the meetings of the
Advisory and Legislative Committees, have had ample oppov-
tunity to inform themselves upon these subjects.

A Code of lnws, frora its universality, cannot be alwarsreadily
adapted, especially by those un.skxlled in the professmn, to fit
each individna] case,

Tt is, then, the ol;iect of the potes attached to the vurious
sections of the Codes to explain the reagon and inient of the lnw,
to make it clear and- -easy of comprehension, and to show its
application, not only generally, but to circumstances which,

“though within the principle, jmay not full strietly within the
lelter, of the statate. Thus, for example, where in illustration

of & parficular mection several leading decisions are given, it
will be seen that, though they may all be in support of the
principle, yet the facts or minutiz of the cages are very .diverse.

- Tt may in this way frequently happen that the reader, by refer-

enge to & section enunciating s comprehensive legal proposition,
will find in the note thereto cases which run parallel with and
afford a satisfactory solution of the difficulties involved in the
questions which he has under investigation. In eome places
the Code modifies or alters what has heretofore been the law.
‘Wherever this ocours the reason for the change is given—the
hardships which existed under the former law, and how the
present enactment applies to prevent their futnre ocenrrence.
It is not presumed that the work is perfect. Indeed, the authors
realize that thers is room for much improvement; but their
anxiety to place before the public, 2t as early a dey as possible,
the lawe of the State, thus annotated and enriched with the
learning of many distingvished jurists aid the decisions of

AARBE3I917
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PREFAQE, vii

/hes, however, been obtained for the work, and showld it meet
‘% .  with the fvor and approbetion of the publie, a foundation will
i atleast have been laid upon which they can in future erect o

*" - more finished and corplete siructure: Little is claimed for

this edition on the ground of originality, except in digesting
b - ond arranging under their appropriate heads’ the decisions of

g Courts and extracts from leading low writers. But when it ia
borne in mind that the motes contain references to over ten
¢ thousand reported caaes, ‘beside extensive reference to text

*  books, it will be perceived that mueh time and labor have been
expended in their production. Al the statutes passed by the
Legislature of 1871-2, which affect any provisions of the Code,
3 are printed in the form of notes under the sections to which
g they relate, :

An exhaustive index to the subject matter {prepared by Mr.
Curtis H. Lindley) accompeniea the work, and also @ list of
“,  ebbreviations nsed in the notes. There are also published here. 2

with the Constitutions of the United States and of the State of s
California, carefully annotated, and Part V of the Porrmoar ' ?
. ¥

Sty

-

(800) 686-1917

e
s

Cope.

The anthors deem this an appropriate place to render to 9
Mr. Cameron II. King, Secretary of the Code Commission, their o
acknowledgments for the valuable services rendered by himin © | i
assisting in the annotation and in the preparation of this work d
for the preas. ' 3

* CEEED HAYMOND,
JOHN C. BURCH,

BacrasrEvre, CaL., Angust Ist, 1872,
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and Assembly, do enact as follows:

P ESTABLISH A QI}VIL CODE.

R The People of the State of California, rqpresmtod in Senaie

e
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| T
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£ Bu!e: of construction.
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F 2. This Code takes effoct at twelve o’clock TOOD, Whee this -
| onthe first day of January, eighteen hundrod aod sey., 45tE®

enfy-three.

SRy

b

s arh oL
(800) 66&-1917

UL
»
b

EGISLATIVE {NTEI:\I'T SER'\:&CE“

4
- _F
RSO

ora

068



AR
" CIVIL copg | |

Ca
OF Thx s

an mrapith
i

STATE OR CALIFORNIA.

~
>
>
®
'-____——_“_-_ —~
g
i ANNOPATRD By , ; ,
CREED HAYMOND AND JORN ¢, BUBOE i
¥ or Tam

CALD?ORN'IL CoDB OOJHQSSIOR *

!
P

.
e

A3

In T.wo'Volumes. o

YOL. II.

FIRST EDITION.

f:/' LEGISLATIVE INTENT SERVICE

5 Tyt
%al
]
%
—s
SACBA.IENTO. ’
H. 8. CROCKER 4 00., BOOK AND yop me'rxaa. . = 5o
L ; y
W

069



~ ANALYSIS OF THE CONTENTS.

DIVISION THIRD, PART IV—Contined.

Trrexe VIL, Cardag

’

emseeres toraiasas menseanas sesvmsue 3
VIH. Trost 48
IX. Agency. wereonss 63
X, Partnerchip .90
XL Insurangg..... 127
XII, Indemnity 5. 201,
XTIL Guaraaty - 22
X1V. Lien v . 258
XV. Negotiable inctruments 828
XVI. General provisi 877
. TITLE VII,
CARRIAGE.
Cuartxr Y. Carriige in ganeral.c...ocoesccorrescssonmsesmns maone ) 3
1X. Cartlagaof p — P 8
111, Carsiago of proporty...... e 9
1V. Carrlage of messages cvaceerer sesee 24
Y. C carriers. 25
CHAPTER 1.
ﬂA'BRIAGB' IN GENERAL,
Brerzox 2088, Contract of carriage. 3
2088. Diffevent kinds of earriers.......... . 4
2087. Mn.rine and inland catriors, what.... 5

oy et B marn.

A
agen

o

1

™~
=
>
=
) 1
©
@
@
=]
=]
2

i/ LEGISLATIVE INTENT SERVICE

SN

o

n

B

Ty

:

: L B nr g

070



e ‘b'.nﬂ

=

CONTENS, xxx¥iil
CHAPTER IV,
) CHECHS,
Sxorrow 3254, Check, what...... - 375
8255, Ruoles applicable to cheak o e, 375
CHAPTER V.
BOND3, BANK NOTES, AND CERTIFICATES OF DBPOSIT.
>
Excriow 828). Bank note negotiable after paymant. 378
3262. Title acquired by ind 377

—

TITLR XVI.

GENERAL PROVISIONS.
Szetz0K 3268. Parties may waive provicions of Cods....e...,

-

Boesessesarncns nancansas  SFT

DIVISION FOURTH.

Panr I RELIEF.

.

IL SPECIAL RELATIONS OF ‘ DEBTOR AND

CREDITOR.
1T, NUIBANCE.
IV. MAXIMS OF

PART T.

. RELIEF.
Tm3 1. Relief in gapernl..

{
PRUDENCE. -

N~
=
5
o
1
Jie)
©
©
=3
S
8

LEGISLATIVE INTENT SERVICE

8§
IE. Compensatory relief, 388
1IX. Specifis and proventive rolief 418
]
TITLE I. e
! $a3
3 a
2 RELIEF IN GENEHAL, . %
'T Secrios 3274. Speoies of reliof. 81
1. 3275, Bolief in case of forfeitore g PRE
77 &—vol. ii. -
{:
13
»g
i

071



xxxIiv 3 CONTENTS.

TITLE II.

COMPENSATORY RELIEF.

Cmarrzr L Damages in g 1 =1

I1. Mensure of dAAZRL, .cuens cstemrmscrrarmmassecens
CIHAPTER 1

- DAMAGES IN GENERAL.

AXTICLE : 1. General principles......
. Intate’stas damages..e
III. Exemplary damages. e weeseens

22

voo1 b oees tonans arnassrn

ARTICLE I.
GEXERAL PRINCITLES. ’

Szorzox 8281 Pereon sufforing detriment iy 1c0over domAges..wesmesssesees
2. Detriment, what. P #== - .

8283, Injuries resulting or probatle aftor suit brought. ..ceseee sesmsrene

EEg

(800) 686-1917

ARTICLE II,
INTERYST A8 DJiMAGES.

Szerroxw 3287, Parson cntitled to,'rcoover demnges may recover intorest
% i

383
3288. In wctions other than contract. . 388
3289, Limit of rata by contracs....... 38

3290. Acceptanco of principal waives claim 10 IRtorest.ceeceseecsorors 387
ARTICLE ITL.
BIEMPLARY DAMAGKS,
Secrroxn 8204, Exemplary dakages, in what cases tllqweﬂ......:..... PESSSIEI  ||

CHAPTER IIL
MBASURE OF DAMAGES,

Awrigux 1. Darosges for breach of contract

LEGISLATIVE INTENT SERVICE

338
II. Damagea for wrongs.. EIL 404
T, Penal domsg 411
IV. General provisions 413
ARTICLE 1.
e
. DAMAGES FOB BREACH OF CONTRAGT. wpa!
a2t
8ecTion 8300, Measure of darmeges for breach of contract . i isnserses p— ] ::
8301, Damages must be certain 300 ‘
$30%. Breach of contract to pay liquidated spm....., ol 891
" 8303, Dishonor of foreign Hills Of 2YCRADED cevcvcsmeserere sesassomsessssosrenee 0L
: ‘ o
Y
——
‘ L

072



B

el

—‘

AT

by

e

Sgortox 344, Failure to quit, afler notics

Becryox 3353, Vn.lm;. bow estimated in fovor of seller.,.., ...

CONTENTS.

j

Sxzerton 330£ Detriment cansed by prafeh’ of cavenant of seizin, ot —

what is,
9305, Detriment caused by breach of covensnt ogainst incambrances,

i3 what
3308, ‘Breach of agreement to convey real PIOPOILY.seerece oocren sosome senses
3307, Breach of agreemant to buy renl PIOPEILF cscoecara ussos sormss mnorresas
3308, Breach of agreemsnt to sell personal property, not paid for.....
$200. Mrexch of agresment to sell perzonal property paid for.. coene
$310. Breach of agreement to pay for nersonal property s0ldecicsacnree
8311, Breech of agreement to buy Ters0nal PrOPErty.. . erecesassasssossoors
3812. Breach of warranty of title to personal PIOPETEY ncres cacsoroncsrsann
3313, Breach of warrayty of quality of Personal Property . eveeereenmeces
3314. Breack of warranty of quality for pecinl purpase,
3315. Breich of cacrier’s obligation to receiva 2005, &0 vvvernrerrmene
$316. Breach of carrier's obligation (0 deliverswesmseseommess sormoncse
8317, Carriar's delay..cvviee vouse.
3818, Brench of warrsnty of suthority. ¥
3819, Breach of promise of log N
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PART I

RELIEF.

Trree I RELIEF 1IN GENERAL,
IT. CoMPENSATORY RELIEF.
IIU. Segcrie AXD Prevestive Renrsr.

“TITLE 1.
RELIEF IN GENERAL.

Srcriok 3274.- Spgeies of relief.
3275. Ralief in case of forfeiture,

8274. As =z genernl rule, comgensation is the relief Bpocies
or remedy provided by the law of this State for the '
violation of privete rights, and the means of securing
their observance; and spedific and preventive relief
many be given in no other cases than those specified in
this Dart of the Crvi Cops. -

Wotr.—When the thing to be dene ia the payment ~
of money, the remedy is sdeqoate and perfect. But
when the thing to be done is anything else than the,
paymest of money, tho common law ¢an give onlya
remedy which wmay be catirely inadequate; for it can
anly give a monoy remedy.—See Parsons on Contracts,
Vol. I, p. 490, Action st law is the remedy for pro-
curing relief or corpensation for all damages which
are capable of beingestimated in morney value. Equity
actione eaforce specific performances, or afford other
tolief, in o1l coses ?hcre the damages or the acts com-
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Crvi. Cong. : 383

the injury.—Rudder Is- Price, 1 H. BL,, p. 547; Rob-

¥ inson vs. Bland, 3 Bumn., pp. 1077-1088; Co. Litt., p.
27m.. A “grossly negligent, willful, or fraudulent -
'bmi(* of Quty™ will entitle the injured party to vin-
dictive or exemplary damages. These occur usunily
in actiong “'ex deliclo.”” Afler a vordict.is found fur
sdeguata compensatlon for the injury the jury sdd
thereto theie danages by way of punishment.—5 Camp-

bell's Lives of Lurd Chancellors, p. 207. Lord Com- 1
den romorked that “ damages ave designed not anly asa b
sutisfaction to the injured party, but ns @ punisiment i
to the gutlty” This is sustnined by Sedgwick on ]

Measure of Damuges. In the cnse of Mendelsohn v,
The Anaheim Yighter Co., 40 Cal., p. 657, & common
carrior was held lable for punative dnmages for gross,
- willfid, and tortuous breach of duty, enjoined on him
by law as such. 7 . '

TITLE TL.

COMPENSATORY RELIEP,

(800) 666-1917

Cnarrer 1. Damages in General.
1. Measure of Damages.

CHAPTER L g

DAMAGES IN GENERAL., i

AxricLk 1. GENERAT PRINCIPLES. : t
I1, I¥TEREST A8 Davaoks. 3

III. ExeMPLARY Dairacss.

ARTICLE T. ;

"/ LEGISLATIVE INTENT SERVICE

QEFXRAL PRINCIPLES,

-
. ey
SzeTioy 3281, Person suffering detrimont may rocover damages. ';s,,v
3282, Detriment, what. »!
3288, Injuries resalting or probable sfter suit brovght. |
= = Ar—:: .
> e A
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Cal,, p. 21; Ponneett ve. Fullor, 17 C. B., p. 660; 2 BL.
Com.,, p. 451; 3 id,, p. 188; ace, nlso, note to Sec. 3288,
ante, The porsonal right of protection from bodily
harm.—See Sec. 43, anta, In Baxter vs. Roberts, Cul.
Rep., July Term, 1572, it is teld that an employé in-
Jured in consequence of & conrealment of a fact by his
employar may recovar dumages {herefor. This s an
important easc.

CITAPTER IL

HEASURE OF DAMAQES.

Awricix I, DAMAGES FOR BREACE 0F CONTIACT.

TI. Daxaoxs ¥or Wxoxae.
IIL. Prxat Dasages.
IV. GEXErRaL PrOYISIONS.

ARTIOLE 1L

DAMAGES FOR BREACH OF COXTRACT.

BrcTioN 3800. Mensure of damages for breach of contret.

3391. Damages mu.s: be certnin.

3302. Breach of contrnct to pay Hquidated sam,

3303. Dishonor of foreign billa of exchange.

880£. Dstrimont causod by preach of covenant of scizin,
ete.~what is.

3308, Detriment caused by breach of covenant against in-
cumbrances, is what.

_3308. Brench of agrepment to convey roal propo;'ty.

8307, Breach of agreement to buy ren! property.

3308, Breach of agr t to soll p ! property, not
paid for.
3300, Breach of agreement £5 gell personnl property puid
* v,

8310, Breachof agrecment to pay for personal property sold.
8811, Breach of ugreement to buy personal property.

8812. Breach of warranty of title to psraonal property.
3318. Breach of warmnty of quality of personal property.
3314, Bresch of warranty of quality for special purpose.
8315, Breach of cartier's obligation to roceive goods, cta.
8316, Breach of carrier’s obligation @ decliver.

8817. Carrier's dflay.

8318. Breach of warranty of sutherity.

3819, Breach of promise of marriege.
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pords or fisheries, deer or elk in parks, dover and pig-
cons in cotes, and the Jike. Thera is also a qualified
property in birds building in the tress of the owner of
the soil, ote.mhe has a goalified property in their young
untll ther crn fiy or run away.—2 Bl Com., Bp. 888-
384, ““Doge," by Sec. 481, .Penl!‘Code. are property,
#o as to be the Alject of lareeny. In 1 Hilliard on
Torts, pp. 480, 481, it fs stated that in conformity with

! the prineiples substantiz1ly set out in this note, injury
o 2 **dog,” sithgugh he hae no pecuntary value, will
sostain an action for trespass. Trover will also Tio for
a Jost “dog™ which the defendant having posseasion of
hiw refuses to deliver, unless paid for his keeping.—
Parker vs. Wike, 27 Ala., p. 450; Stale vs. McDuflie,
34 X. H,, p. 323; T'u"hentleyu.ﬂunh, 4 Soeed, p. 468;
AleCowis vs. Singleton, 2 Rep. Con. Ct,p. 24 Asto
troves; gco Binstend v, Buck, 2 W. Biack., p. 1117,
A statate puthorizing the killing of o dog without =
collar, is no defense o the action fr the conversion of
the dog to defendant's use—Cumminge vs, Perham, 1
Met., p. 555. s

———

ARTICLE InI.
PEXAL DAMAGPS,

Szeryox 3344. Failore to quit, after notice,
3345, Tenant willfully holding over.
3346, Injuries to trees, ete. S
3347, Injuries inflicted in a duel. | ’
© 8348, Game. £ ’

8344. If any tenant give notice of Lis intention to Failure to
. - . quit, sfter
quit the premises, and does not deliver up the posses- nudisa
sion at the time specified in the notice, he must pay
to the landlord treble rent daring the time he contin.
ues in possession after sneh notice,
NoTE.—Stats, 1863, p. 52, Sec. 2181, Code of Civil
Procedure, Subd. 1, Sac. 1362, id., defnes how notice
to be zerved.—See, also, Sece, 19435, 1040, 1847, ante,
sud potes, K
8845. If any tepant, or any person. in collusion Tanezt
with the tenant, hiolds over any lands or tenements xgﬁhﬁ’
o .
after demand made and one month's notice, in writ-
ing given, requiring the possession thereof, such per-
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- son holding over must pay to the Jandlord treble rent

Tujuries ta
tress, ote.

Crvin. Copg.

during the time he coutinues in possession after such
notice. .
) Nore—The same reference as in preceding section;

« also, Becs. 1102, 1174, Code of Civil Proeedure, Cals;
King ve. Connolly, Cal. Keps., July Term. 15232, No.
2957,

8346. For wrongful injuries to timber, trees, or
underwood uporr the land of auvother, or removal
thereof, the measure of damages is three times such a
gum as would compensate for-the actaul detriment,
except where the trespass wos casual and Involuntary,-
or committed under the belief that the land belonged
to the trespasser, or where the wood wns taken by the
suthority of highway officers for the purposes of u
highway; in which cases the damages are a sum equal
to the actunl detriment. ’

Nore.~—3he damages forcuttil;g down growing trees
are not measared by the valueof the trees for firewood,

; but the ijary dono to the land by destroying them.—

Chipman ve. Hibbaid, 8 Cal., p. 162 Ttisstated in 2
Hiliard on Torts, that it is doubtiul whether trecs or
wood, owned apart from the land, are real or personal

. propesty. In "Liford's Case, Il Co., p. 47, it was
held that trees roferved from u canvayance for life
posses with A snbsoquent transfor of the resersion. In
Stickely vs. Butler, Hob., p. 10, & grant of trees iz said
to pass them as chantels, and trezpass will He by the
purchaser for injury to them.—Seb, aleo, Wiight vs.

_ Barrett, 13 Pickering, p. .44: Clap vs. Draper, 4 Mass.,
p- 268; Sewyer vs. Hammaie, 8 Shepl., . 40; Putacy
vs. Day, 6 ¥, K., p. 480. 1t is competent for one to
take by purchase trges standing on land of another,
with the right of entry L cut and to zell the trees,
wholly or in pnrt, with a juint right of entry, elc.~—
Huckin vs. Ricord, 82 Vi, p. 575, The presumption

is that growing trecs belong to the owner of the soll;
‘but in Gronour ve. Defhiele, 7 Blackl, p. 108, it wai
hold that it was not 1y to aver ownership of the

~ eoil t maintain Grorpasa dune by cutting down trees
= * alleged 10 be the property of the plaintif. And thisis | 3
consonant with the rule set oot in 1 Bill Real Property, .

p. 10, that trees etanding on and tooted in the soil of =k
one person may bo owned by snother, and that though -
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-

“on.
.

the limbs overhang ‘another’s ground, they belong to,

the owner of the root; ond the some with Tegurd to ’ .
roots extending into the sofl of another. The whole

tree, with ts fruit, belongs to the owner of the roil

where the tree stands.—] Swift, p. 104; Addi, on

Wrongs, p. 156. When u tree Is exsetly on the lins

dividing tw8owners’ Iands they sro tefants in common

of the trze, and each bas mn action against any one, %
even his co-temant, for injury to jt—2 Rolle Rep., p.’ .
235; Griffic va, Bix]éy, 12 N. K., p. 453, "

‘A-'-'qfc- a .'|~.:'1 'r;; -

-
s

»
83847. X any person slays or permauently disables Injurion
auother person in & dugl in this State, the slayer must = dssl
provide for the maintenance of the widow or wife of
the person sluin or permanently disabled, and for the :
minor children, in such manner and at such cost, either
by aggregate corapensation in damages to each, or by
® o modthly, quarterly, or andual allowance, to be deter-
* 'mined by the Court. 1 ]
Norz.—~This nec.hun is based on Siats, 1835, p. 162, i
Art. X1, Sec. 2, of our State Constitution, prohihits
any one whoéghts, or ucls a3 second, or knowingly
aids or assivts one who Sighte 2 duel or sends a chal-
louge to fight a duel, foom holding any offico of profit

or trust. See, also, Sces, 295 fo 282, Penal Code of : ]
Califurnin.

Y o Tioa 1 TS

i "‘f;"ﬂ

3848. I any person s]n.ya or permanent'}y disabies Sxme
another person ina due] in tlis State, the slayer i 1
Iiable for and must pay all debts of the personslainor ° .
permanently disabled.

Nosz.—DBased on Stuts, 1655, p. 162,

ARTICLE IV. =
GEXYEAL PROVISIONS.

Sccrions 3358, Value, how estimated in favor of reller.

3354, Vaolue, how estimated in favor of buyer.

8955, Droperty of peculiar value,

3356. Value of thing in action.

8357. Dumages allowed in this Chapter, e:c]unve of others,
3338, Limitation of damages.
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. PREFACE. |

This, the Civin Copg, must,

There is €0 much urgent labor te be Perforned by the Commis-
ston before the weeting of the Legia]atur‘e, that & more elaborate
exposition must be Jeft to 3 future occasion, It containg four
graud Divisions, These are divided into Parts, Parts into Titles,
Titles into chapters, chapters into articles, and the whole is
sectionized Consecutively, from the beginning to the end of the
Cade-  Sections haye been left in blauk at the end of egch chap-
terand article, for future declaratiop of rules o
Oar Aet adopting the Common Law of En
21;9) is 28 follows ; « The Commeng Law of
ix a0t repugnant to, or inconsi
U;:'ted States,
{l?ﬂian
hb‘"

in the main, speak for itse)f,

Englnnd, 80 for as it

stent with, the Cous@:ituﬁon of the
or the Constitution or Ia

shall ba the rule of decision in

or when

¥ veed modificatiops to suit onr coaditions, the Court, pot the

dslature, establighes the law,

{800) 866-1917

NT SERVICE

E INTE
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P
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iv ° PREFACE.

This “ unwritten™ law i & eystem quite complete, but its
ezpression is most {ragmentary. It is found scattered through-
out thousands of volumes of English and American reports aud
digests, from the Year Books down to the present time. The
Civil Law, with Mexican modificatious, prevailed o this Stute
up to the time of the adoption of the Common Law. The his-
tory of civilization does not furnish o poraliel, of placing upon a
conquered people n whole system of ** unwritten™ laws, foreign
to them and their language, and which could only be found
by mearching out its disintegrated clements, The Legislature
has sever provided-for a trauslition of the Connmon Law into
Spunish. The citizen and the lawyer ulike complain over the
want of & condensed methadical expression of the law, The
Civil Code of New York—a mouument of legal wisdom and
patient indastry—is o collection of Common Law rules aud
principles, combined with a cousolidation of stututes like our
own, all concisely stated, logically and_harmoniously arranged,
in order of subjects corresponding to Blackstone's Commen-
taries. © 'We “supply the defect™ in our Act adopting- the
Common Law, by specifying the general rales already embraced
in its very general terms, and for this purpose avail ourselves of
the exhoustive labors of the New York Commission. Most of
our statntes have been taken, from time to time, from sister

. States, and moétly from New York. The chapters on Special

Parinerships (Stata. 1870, 123) and Adoption of Children (Stats.
1870, 530) were taken bodily from the Civil Code of New York'.
The sharp lives between statute law and the Common Law,

* Temnining unexpressed in Code form, are toned down. The Code

and the Common Law are but barmonious parts of one system,
differing only in name—in the terms employed, indieating the
different modes of adoption. .

The work of revising snch of our ‘statutes ue pertain to this
Code, and giving them conciseness in harmony with the genernl
style of that Code, and of incorporating them in their appro-

e

iy .

66-1917

(800}

1" LEGISLATIVE INTENT SERVICE
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PREFACE. v

priate places, has been performed with all ressonablo care.  The
law oo marringe aod divorce has been more fully declared ; the
distinction between sealed and unscaled instrumests hos been
abolished ; married women authorized to couvey separate prop-

~ erty without the signatures of their husbande; couveyances and

acknowledzments simplified, and a¥l parts of the Code made'to
harmonize with these changes. It is believed that iu the main
the work,is well done. Doubtless some defects or omissions will
be discovered an final examination aftor printing as a whole,
which the Commission, Committee or Examining Board will cor-
rect before presentation to the Legislature in bill form.

The Code can be considered and be accepted or rejected as s

whole, or those Acts of our statutes which have been revised and
jncorporated into the Code can be cousidered znd passed by
themselves. The Legislature can take its choice as between the
wholc volume or the revised Titles from the statutes.  Altarnate

" bills cau be prepured to carry out either plan. Those who choose

to follow the Commission through this Cade thould obtain 1 copy
of the New York Civil Code, as a better ‘means of testing the
aecurocy of our work. Its.namerous references to leading enses,
in which the particulat principle declared hos been ad_]udwated
and the copious notes, afford the highest guurantee of the cor-
rectness of that work,

We make acknowledgments to Judges O. C. Pratt, S. H, Dwi-
nelle, E. D. Suwyer and T. Reed; also, to Messrs. Williame and
Thoruton, 8. Wilson and J. B. Harmoun, for exsminations and
suggestions coneerning some portions of the work.

CHARLES LIKDLEY,
JNO. C. BURCH,
CREED HAYMOND,

Commissioner.
Ovrice Revisiox Couxissiox,

Sncramento, QOctober 2d, 1871.

¥
P

{800} 666-1917
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CIVIL CODE

STATE OF CALIFORNIA.

AN acT
TO ESTABLISH A CIVIL CODE.

b4

The Peoply of the Stais of (;'al'iﬁaruia, represented in
Senulc and Asseubly, do enact as folloics :

GENERAL DEFINITIONS AND DIVISIONS.

Sneriey 1. Title of Code,

Whexn to tako cffect.

DBuBuition of low.

Action of sovereign power.

Thke common law the rola of decisior.

Tvo kinds of eommon Tawy.

« No cammon law, whero the law iz doclared By this Codo.
Two kinds of eivil rights.

Rights, how modified,

. Disislons of this Code.

Semiampw

Secriox 1. This Act shall be known as the Crvir, Copz

Title of Code
OF THE STATE 0¥ CALIFORNIA.

(600) 665-1917

:f LEGISLATIVE INTENT SERVICE
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3 CIVIL CODE.

o to 8go. 2. - This Code shall take effect on the day
take effect. PR
of — eighteen hindred and seveaty-two, at twolve
o'clock, ngon. ;
: N. Y. C. 0., 8co. 2034,
Defiaition 8rc. 8. Law is a rule of property and of conduot, pre-
seribod by the supreme power of tho Stete.
N. Y. €. 0., Sec. 3.
Action of 8ec. 4. The will of the sovereign power is expressod—
soverslyn x5 il 2 3 C
pomc, L. By the Constitution, which is the organic Act of the

people.

2. By statutes, which are the Acts of the Legislature,
or by the ocdinances of other and subordioate legislative
bodies,

N. ¥.C. ¢, Sec. 5. _
Theeommos  Bgo. 5. 1'he Common Law, as oxpresacd in the decisions
Joraeol  of tho Baglish and Amorican Courts, and shown in the
reoords, reports and digests thereof, is the relo of docision

inBll the Courts of, this State,

[New soction.] Stats. 1550, 219.

Norx—Our &ef, edopting the common faw of Ergland
(Stats. 1550, 219), §s s follows:

“ Tha commen law of Bngland, so far a1 it is ot Feprig.
nant tw, or i istunt with, tha C ica of the Vaited
States ar the Censtitutiva or laws of the State of Califurnia,
sball be tho rule of decision in all the Conrts of this Stofle."

A striet sonstruction of tha words “ comtlou law of Eng-
tand,” woulil bave raquired Courts te follow the English
tola, wken in conllict with the American i yot it is brlieved
that rie latter bas bad ssgreater infivency in our Jjuclypru-
denco than the former. The phrase ** gurpmon Inw whish
la expreesed 1 the déclulons of the Euglisk aud Acierican
tribunuls,’” extends the lotter 50 ae tu include the whale
body of the common law, whether found in English vr Ames-
ican dcoisiona, end makes it conformable to the cunstruction
of thac Aot. ’

CooL BL Comm., I, 67, note 3, is as foliaws;

" The comman fnw incledes those princlples, usages and
rules of active, applicable ta tha government and aecurity of
persoa and propecty, which do not rest for their avthority
upen suy cxpres snd positive declayation of the will of the
Legialature. (1 Keut, 468.) The comwon law of the Awmer-
ican Stales consiats of the common layy of England, as mul-
ified by Koglish statutes pravious to the culonizatien of
America, 50 fac ns it has been. found adapted to our altered
condition snd ciroumitaaces. And those Bnglish statntes -~
passed aftarwands, at suy time prior to the Rerolution, which o 3t
werg practivelly aceoplod and sduptod o lmecica, Locame @ 3
slec & part of Awerican wommon law, (Sse Van Ness.rs, 9 «
Paskard, 2 Pet., 144} aleo, ather authorities therein cited.)™ “'

{800) 668-1917
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: CIVIL CODE. 3

Sgc. 6. The Common Law is divided into— Two kinds of
1. Public law, or the law of patious. T
2. Domsestic or wunicipal law. ’ ]

N. ¥. 0, 0., Sse. 4,

Norx.—Cool. B, Corem., I, 69, nota 3, is us followa:
*“Of the United Statee, 03 ¢ nalion, thers is no common
« law. The Pederal overnment is compaeed of soversign and
i independent Slates, oach of which may have its Jooal nanges,
customs and commou law. Thore is no prinsiple which
pervades the Wnion, and has tho aatbority of law, that is
- not srabrdied in the Constitution or laws of the Unien. The
summon Inw mauld be made s part of cur fudersl system
ouly by legislatlve ndoption, (Molora, J., ia Wheaton vs,
Poters, 3 Pat., 659, aod olhersuthoritics thorvin gited, )™

Sec. 7. Theve is ro Common Linw in any case whers o sommon

the law is declared by this Code. l&':.h:h;u
. NX. Y. C.C., Sec. 6. &m.by
Sxc. 8. All original civil righta are eithor— Two Kfods of

1. Rights of porson; or, ol .

2. Rights of property.

s
N. Y.0.C., Sos. 7. . 2
' 2
Sec. . Hights of person and of properly may be Tighls. ©
waived, surrendered or lost by neglect, in the cages pro- 3 g
vided by law. : £
N. Y. C. €., Ses. 8; Cookling va. Klng, 10 N. Y., 448, ]
Seo. 10. Thir Code has four general divisiona : Bhuistons of

this Code.
1. The first rolates to Prrsoxs.

2. The second, Lo Provzury.
3. Tha third, to OBLIGATIGNS,
4. The fourth contains goneral provisioes relating to
Prasoxns, Pnopeary and OBLIGATIONS.
N. Y. €. ¢, Seo. 8.

LEGISLATIVE INTENT SERVICE
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DIVISION FOURTH.

———

Parr I. RELIEF.

1L SPECIAL RELATIONS OF DEBTOR AND
CREDITOR.

HIL NUISANCE ‘

IV. MAXIMS OF JURISPRUDENCE,

V. DEFINITIONS AND GENERAL PROVI-
SIONS.

{800) 6G&- 1917
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‘ PARTI. :

RELIEF,

Trirue L Renter 18 Genwrar.
I1. CompeNsaTory Rrvrsp.
T Seeciric Renize.
IV. PrevesTive Revrer.

TITLE 1.

RELIEF IX GENERAL.

Sremran 3274, Speeles of rolicf,
3275, Ledief in cuse of forleitura,

(800) 668-1917

See. 8274 Asageneral rule, compensation ia the relief Speciesot
or remedy provided by the faw af this State for the vio. =~ " ]
ation of private rights, and the means of scenring theiv 5 ’
observance; and specifie and preventive roliof may be
given in no other cases than those spocified in thia Part
of’ the Crvie Cape. ’

N, 1. C. €., Bee. 1830.

E

Bro. 3275. Whenever, by the terms of an obligation, Retafincms
a party thereto incurs o forfeiture, or a loss in Lhe natupe * ;
of a forfeiture, by veason of bis failore to comply with its
provisions, he may be relioved therofiom, upon making
full compensation to tho othar party, except in case of &
groasly nogligent. wilful or frandulent breach of dnty,
Thouph this duetrine, espocially ay applied ¢o contraots,

= is aue in itx urigin af puecly eqaftabie cognizanco, it iz now
ta e ajplied in ol meticns, anid 10 be cansidered Tn cotimnt.

0/ LEGISLATIVE INTENT SERVIC

ing dewages, ¢ well ng is grantly ific raliof (nee . .
ding va. Halicabeck, 30 Kath., 797 ¢ oof (see Span) B
N. ¥. €. C., See. 1331, a::
.
Ta d
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auffuring
detzlment
DAY TOCOTer
damages

Detrimont,
what,

Injurion
resulting ar
probadle
after ruft
Beoughc.

CIVIL CODE.

TITLE IL

COMPENSATORY RELIEP.

Casrves 1. DAMAGES IN GENERAL.
IL. MEASOURE OF DAMAGES.

CHAPTER I
DAMAGES IX GENERAL.
AnzicLe L Gesenat Prixerrics. '

IX Ixteusst as Davaces,
ITL Exesretany Davaces,

ARTICLE L
GENERAL PRINCIFLES.

Axerion 3281, Person saffering detriment, may recover dastiages,
3282, Dotrimont, what.
3233. Injarics resalting or proballe aflor suit hronght,

Seo. 3281. Iivery porson who suffers detriment from
the unlawfal act ¢r omission of nnuther, may recover
from the person in fault & compensation therefor in money,
which is called damuges.

NI Y. C. C., Sev, 1832,

Sre. 3282. Detriment is a loss or harm suffered in per.
son or property.

This word I8 ueed in ordor to avoid the repetiting of 1he
wurds **loss or buem” 0 tho eumorvus places in which
thoy must otherwise occar. Iojury aignifies the wrongful
aet, ond Dot itd fesuits, whila og the uthur haod there muy
ba loss without infury. The phrase ** damuum nh1ue inju~
ria,” is familiar to Jawyers. The word *barmn ” alvoe
waald be inadequato to express all the meaniog of * loss.’

N. Y. G. 0., Sec. 1533

{800; 666-1917

’
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W iee et
8ec. 3283. Damages may bo awarded, in a judicial pro- Sat
ceeding, for detriment resuitiog after the commencerunt ag
tbereof, or cortaln to resnit in the future. ¥
N. ¥. C. 0., See. 1834.
!
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556 CiVIL CODE.

Baemglory Sre. 8204 In any action for the breach of an ohliga-
wistcas  tion not arising frum contract, whore the defendant has
been guilty of oppression. trand or malive, netuad or pre-
suined, tho jury, in addition to tho actual damages, may
givo damages for the sako of oxawple, and by way of
punizhing the detondans. .

I

Tn thir the Commissivners luve tuker the mie ar unw .
settled tn Miis State by the Coust uf Appeats (Iund vs Gru-
nute, 19 X, Y., 173 ; aud ece Jobogan v, Jonking, 33 N. Y., 4
2321 Pry va. DBenoett, 1 Abb. Pr, 259: 4 Duer, 247:
Brown v, Chindeuy, 30 Liagh,, 353, 259 ; Sharon vs. Mu-
ther, 17 Barh.. 518), The proprlety of sllowing dzmages
by way of punisbuicnt hns heen. however, very encuestly
and wlily yuestivned.  Seo the discussion of this aubject in
Sedgwick oo Dam., 3 ed., Ckap. 15, nnd expevially p. 457,
nite 2 ; wnd Appendix.

X. Y. C. C., Sce. 1308, t

AL

Nutr—The sanio rule prevalls in (bix State. (Wilson vs.
Middicton, 2 Cnl., 54 ; Xightingale vs. Scwadgell, 13 Cal.,
315 ; Dorsey v Alanlove, 11 Cal,, 353, 9

CHAPTER IL

MEASURE OF DAMAQES.

(800) 66G-1917

Auricte L. Daxacxs ron Bkeick or Cowtnavs.
IT, Danvaaws ror \Wroxos.
1I1. Pexat DAVIGRR,
IV. Gerruir Provistoxs.

ARTICLE 1.
[FANAGHS ¥OR BHREAUR ur CONTRACT.

Bectioxn 3500, Measurc of damages for breach of contrnat.

3301, Bluat be in vontsmpistivu of puctics.

3302. Of which the perites bavo nutice.

3308, Damages wust be vertatn.
- 3304. Dreach of promise to pay liguidatzd sum.
3305, Dislwour of bills of exchange.
3404, Nroach of curenant of acisin, ete..
3307, Resciasion of coutract by cuvensalcs, wheu.
3308, Breach of certuin Cude cuvonants, how deteramined.

LEGISLATIVE INTENT SERVICE

i 3309, Damages whore titlo is void. o
: 3318. Dawngos wihcre titla Is ofective vr disputed. " .
8418, Failure to perfeot title aut to previude obtaining relicf, whoa. :.
3312. On payracnt of ovsts befors action or judgment, covensnter ®
w3y perfect title.
! ‘
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L. TO THE LEGISLATURE

e
:‘t L

""#Comm:'ssl'onem of the Oode, appointed by the Act of

ke this their NINTH aud final
REPORT.

have already reported, from time to time, the various

. it will be remembered, as cxpressed in the act by which
‘were appointed, was * to reduce into a written and sys-

e Oode the whole body of the law of this Stats, or go
and such parts thereof as shall seem to them practicable
pedient, excepting always such portions of the law ag

and Pleadiogs, or are embraced within the scope
reir reports.” This work was to be divided iuto tives.
$ions; one eontaining the Polifical Code, another the Civil
&, and a third the Penal Code. _

E:e Codes of Civil and Criminal Procedure, as reported

}:lete by the Commissioners on Practice and Pleadings,

p designed to embrace all the law of this State, respecting

edies in the judicial tribunals, civil and criminal, inelud-

é;be law of evidence. There then remained the vast body

mbstantive law; that is to say, the law of civil rights and

htions affecting all the transactions of men with each

¥ in their private relations, the law of crimes and punish-

I, and the law of government, including every branch

TATE OF NEW YORK:

mil 6, 1857, having completed their labors, beg leave to .

, been already reported upon by the Commissioners of -
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REPORT OF THE

. of administrative and political action. This body of substan-

tive law, the Legislature, by the act of 1857, declared should
be contained in the three Codes—Political, Oivil and Penal,
and to them the Commissioners of the Code have ever since
devoted themselves,

Their first act was to prepare and report to the Legislature
a general omalysis of the Codes projected by them. After
this their efforts were next directed to the ‘prepaxation of the
Political Code. This was divided into four parts. The first
declared what petsons composed the people of the State, and

" the political rights and duties of all persons subject to its

Jjurisdiction ; the second defined the temitory of the State and
its civil divisions; the third related to the gemeral govern-
ment of the State, the functions of its public officers, its gen-
eral police and civil polity ; and the fourth related to the Joenl
government of counties, citles, towns and villages. The draft
having been made, was distributed among the judges and ™
other competent persons for examination ; and after that the.-
Oommissioners re-examined their work and considered tsnchCQ
suggestions as had been made to them, and the whole, as pe
finnlly agreed npon by them, was reprinted and dlsmbutedo
to the judges and other officers before being presented to the
Legislature. The Political Oode, thus drawn and revised, =
was presented to the Legislature on the 10th of April, 1860, O
A few days afterwards, by an act passed ou the 16th of &
April, 1860, they were requested to prepare & Book of Forms5
sdapted to the Code of Civil Procedure. This duty was per-5
formed by them, and the required Forms were submitted to“J
the Legislature on the 30th of March, 1861. Z
On the 5th of April, 1862, the Gomm:monem having pw;,
pgred the draft of the Civil Code, distributed it fo the Jud"esg
and ofhers for examination, and on the 24 of April, 1864,
they in like manner distributed the draft of the Penal Code. w
Having re-examined these two Codes and considered such")
soggestions as bad been made, they have ﬁna]ly remed a.nd..,
agreed upon them. 5
The Penal Oode is herewith laid upon the bables of thdz =‘
Members of the Senate and Assembly, The Civil Code is in '
the hands of the printer and will shortly be completed and in
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COMMISSIONERS OF THE CODE. v

Iike manner furnished fo the, members of the two houses:
Bat as the term of office of the Commissioners will expire
before the close of the present session of the Legislature, it
is not possible to make the required distribution among the
Jjudges, surrogates and county clerks in time for the more for-
mal presentation of the Civil and Penal Codes to the Legis-
latare for adoption.

The Penal Code, thus prepared, defines all the erimes for
which, according to the law of this State, persons can be
punished, and the punishment for the same. In preparing it
the Commissioners kept the following objects in view : first,
to bring within the compass of a single valume the whole
body of the law of crimes and punishments ; second, to sap-
ply deficiencies and correct errors in the present definitions
of crimes ; third, to make the relative degrees of punishment '
more nearly equal to the relative degrees of crime ; and

. fourth, to define and punish acts deserving of punishment,
but not punishable by the existing law.
The Civil Code was required to embrace the laws of per-
- sonal rights and relations, of property and of obligations,

.+ It has four general divisions: the first relating to persons,
i the second to property, the third to obligations, and the fonrth
** containing general provisions relating to these different sgb-

jects. In the execution of this vast umdertaking, the com-
; missioners have endeavored to bring together nud arrange in
order, all the general rules known to onr Iaw upon the sub-
Jects contained within the scope of such a Code, rejecting
those which are obsolete or unsuitable to our present condi-
tion, and adding soch others as appeared necessary or desir-
able. ' !

The first division, it will be seen, defines the eivil ‘condition
of different persons in the State, adults, minors, persons of
nusound mind and Indians ; enmmerates their personal rights;
declares their personal relations, under the various {opics of
marrigge, divorce, husbaund, wife, parent, child, guardian,
ward, master and servant.

The second division contains the laws respecting property,
real and personal, the various interests or estates therein, the
modes of acquisition by oceupancy, aceession, fransfer, will or

.
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- and enumerates and explains various masims of jurispro- °

w1 REPORT OF THE

"guccession; the restrictions on alienation and sccumulation,

the conditions and qualifications of ownership ; uses and
powers ; the making, interpretation and execution of wills,
and various special provisions relating to corporattons, copy-
right, shipping, and the rules of navigation. The thicd divi-
tion embraces the whole subject of obligations, whether orising
from contract or the operation of law, their definition, inter-
pretation, fransfer and extinction, whether by performance,
offer of perfarmance, prevention of performancs or otherwise ;
the object and consideration of contracts, the parties thereto
and their consens, whether freely given or obtained by duress,
menace, freud, undue influence or mistake; and after these
general subjects, the partienlar subjects are considered of sale,
exchange, deposit, loan, hiring, employment, service, carriage,
trust, ageney, partnership, insurance, indemnity, suretyship,
pledge, mortgage, lien and commercial paper. The fourth
division specifies the different kinds of relief afforded for the
violation of private rights, and the means of securing their
observanece, whether compensatory, specific, or preventive,
and the measure of damages when compensation is the rule.
This division eontains, also, provisions concerning the special’
relations of debtot and creditor, and concerning nuisances,

(800) 666-1917

dence.

In all this immense range of subjects, while it has been the {3
general parpose of the Comumissioners to give the law as ii ”é
now exists, they have kept in mind the injunction of the Con- w
stitution to * specify snch alterations and amendments therein E
as they shall deem proper.” In obedience to this command 5 ]
of the organic law, they have specified vatious alterations and & z
amendments which they consider proper to be adopted. These w
are mentioned in the notes to the different sections, where the =
reasons for recommending them ars generally given.

For all thess the Commissioners beg leave to refer to the 5
notes themselves. To detail them here would swell this!
report to an inconvenient length, and, therefore, three onl
will be mentioned. In the first division the Commissionerdhs
have endeavored to secare the equal rights of marvied women n‘l ~
‘in respect to their children and their property, abolishing at n

SLATIV
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the same time both dower and curtesy, and they have intro-
duced an article on adoption, by which they have provided
that the substitated parent may have all the rights and be
subject to all the responsibilities of the real one, who, having
once voluntarily renonnced his parental rights, should not be
permitted to resume them when the affections have grown
into the new relation. In the second division the Commis-
sioners have aimed at an assimilation to the utmost extent
possible of the laws of real and personal property, by rednc-
ing the law of real estate to the simplicity of personal,
wherever it could be done without the disturbance of existing
rights, establishing for both the same rules of sneeession,

The Commissioners will not presmme to think thab in the
preparation of the Codes they have foreseen all the eases
which can erise in the multifarions affairs of men, or that
they bave even collected all the general rules which have
been announced from the bepeh in the past history of our
law. Some may have been overlooked, some may have been
omitted from a mistaken belief that they were obsolete or
inapplicable to onr present coudition, or were contrary to
other rules of greater importance that ought to be retained.

Al that the Commissioners profess is, that they have
endeavored to collect thoge™ general rules Imown to oor law
which are applicable to our present circomstances; and ought
to be continmed. They trost that they have arranged these
rules in a manver which will be approved by the scientific
student, while if will help the lawyer and the citizen to an
easier if not a better knowledge of the law. And they flatter
themselves that for the unforeseen cases which are certain to
arise, there are general principles, rules of Interpretation and
analogies which will serve as guides for judicial decision.

The question whether a Code is desirable is simply a gues~

tion between written and unwritten law.

That this was ever debatable is one of the most remarkalile
facts in the history of Jjurisprudence. If the law is a thing to
be obeyed, it is a thing to be known, and if it is to be known,
there can be no better, not to say no other, method of making
it known than of writing and publishing it. If & written
constitution is desirable, 80 are written laws: The same rea~
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shall effect half the good which the Commissioners have ven-
tured to bope from it, and the thought of which bas cheered
them through their long task, they will be rewarded.

The Codes which the Commissionors have thus prepared,

~ together with the Codes of Civil and Criminal Procedure here-

. ——————— SRRHLL Crimged SP

tofore submitted by the Commissioners on Practice and Plead-
ings, eomplete that work of codification which was contem-
plated by the Constitution of 1846; and, when the samo shall
have been considered and sa.nctloned by the Legislature, the
people of New York will have the whole body of their laws

in o written and systematic form, as-full, at Jeast, the Com-

missioners venture to think, as the code of any other people.
In the last months of their service, when their task was
well nigh ended, and while the sheets of the Civil Code wera
passmg through the press, one of the members of the Com-
yuission was taken away by death. On the 25th of December,
18G4, after an illness of tweo days, Mr. Noxes died, to the
inexpressible grief of his associates; having been suddenly
struck down in the fullness of life, leaving to the surviving
Commissioners the mournful duty of signing their names,
without his, to this last report of +1eir common labors.
AJl which is respeetfully snbmitted.
DAVID DUDLEY FIBLD.
ALEX. W. BRADPORD.
NEew Yorx, February 13th, 1868,
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INTRODUCTION.

Tre Civil Code mentioned in the preceding report, is
contained in this volume. Its history is as follows: The
Constitution of the State of New York, as revised and
adopted in 1846, has two provisions looking to a codifica-
tion of the laws. One is Jfj the 17th section of the first
article, in these words:

“The Legislature at its first session after the adoption of
“ this Constitution, shall appoint three Commissioners whose

“duty it shall be to reduce into a %ritten and systematic

“Code, the whole.body of the law of this State, or so
“much and such parts thereof as to the said Commissioners
“shall seem practicable and expedient; and the said Com-
“missioners shall specify such alterations snd amendments
“therein as they shall deem proper, and they shall at all
“times make reports of their proceedings to the Legisla-
“ture when called upon to do so; and the Legislature shall
“pass laws regulating the tenure of office, the filling of
“vacancies therein, and the compensation of said Com-
“ missioners, and shall also provide for the publication of
*the said Code, prior to its being presented to the Legis-
“lature for adoption.”

The other is the 24th section of the 6th article. “The
“ Legislature at its first session after the adoption of this

(800) 668-1917
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i INTRODUCTION,

“ Coustitution, shall provide for the appointment of three
* Commissioners, whose duty it shall be ¢ revise, reform,
“simplify and abridge the rules and practice, pleadings,
“forms and proceedings of the courts of record of thig
“ State, and to report thercon to the Legislature,
“ their adoption and modification from fime to time.”

Both Commissions were filled by an act passed on the
8th of April, 1847; that under the 1st article by the
appointment of Revney . Warwormn, Avvan Worpey
and Joun A. Corrier, as « Commissioners of the Code,” to
hold office for two years; and that under the Gth article,
by the appointmont of Arpaxep Loowss, Nicrorss Hiw,
Jr., and Davmp Gramay, ag® Commissioners on Practice
and Pleadings” to hold office till the 1st of Febmary,
1849. Changes, however, were afterwards made in both
Commissions. "

In the Practice Commission, M. Hrt heving resigned,
Davip Dunrey Fiern was, on the 29th of September, 1847,
appointed in his place. The Commission thus reorgan-
ized was, by an act Passed on the 81st of January, 1849,
continmed 11 April, and in April was further continned
il the 31st of December of that year. On that day
it completed its labors, submitting to the Legislature as
complete, two Codes, one of criminal, and the other of civil
procedure, inclading the law of evidence, These Commis-
sioners had previously made four partial reports, the first,
on the 29th of February, 1848, containing the Code of Civil
Procedure as subsequently enacted, and embracing the
substance of the reforms proposed in the Practice of the
courts in civil cases; the second, on the 29th of January,

subjeet to
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- 1849, containing additions and amendments to the Code as
enacted; the third, on the 30th of January, 1849, contain-
ing still further provisions; and tha fourth, on tlie same day,
conigining the draft of a Code of Criminal Procedure,
When the completed Codes of Civil and Criminal Pro-
cedure were submitted, the Commissioners reported, at
the same time, 2 special act enumerating and repealing:
the various statutes covered by those Reports.

In the Code Commission, Mr. Wavworrs baving declined
the appointment, ANtHORY L. Rovzrrsox was, on the 13th
of May, 1847, named in lis stend. In January, 1848,
Mr. CoLuEr resigned, and Serm C. Hawrer succeeded
him. TIn April, 1849, 2 new act was passed, appointing
Mr. Wospex and Mr. Hawrry, with Jomx C. Seences,
Commissioners of the Code, till the 8th of April, 1851.
Mr. Seevcer declined to serve on this Commission, and
the Commission itself was abolished by an act passed on
the 10th of April, 1850, The Commission, however, was
revived in 1857, by an act passed on the Gth of April
of that year, by which Mr. Fiztn, Mr. Woun Ouers
Noxes, and AMr. Avesasper W. BRADFORD were appointed
Commissioners, o continue in office five years, and to
prepare Codes of all the Iaw not considered by the Prac- .
tice Commission. In April, 1862, the term of office of
these Commissioners was extended to April, 1865.

The Iabor of this Commission is sufficiently detailed in
the heport prefixed to this volume. The works, in thejr
completed forms, of both Commissions, that is, of tha Prac-
tice Comumission as it was reorganized in October, 1847, and
of the Code Commission as it was reorganized in April,

(800) 566-1917
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1857, are now odmprised in six volumes, containing the
Code of Civil Procedure (including the Law of Evidence),
the Book of Forms, the Code of Criminal Proceduze, the
Political Code, the Penal Code, and the Civil Code.
‘Whether the tosk which these two Comumissions had before
them was impossible or uscless; in other words, whether it

was possible, and, if possible, expedient to reduce into a
Coda “the whole body of the law,” had been much debated,

both in this country and in England. One view of the
subject has been given in the preceding Report. Others
may be given here. The question, as was there ssid, is
between written and unwritten law; that js to say, between
lnw written by the lawgiver, and law not thus written;
between luw promulgated by that department of the gov-
ernment which alone has the prerogative of making and
promulgating the laws, and law not so promulgated.
‘Whether a general Code of the law be passidle, should
seem, from the nature of the sabject, hardly to be doubt-
ful. The common law of New York, like the common
law of England, from which it is in great part derived,
consists of & vast number of rules of properiy and of con-
duct, which have been applied by the judicial tribunals,
and which had their origin either in legislative enactments,
now forgotten, or in traditions from ancient times, or in the
consciences of the judges, as the cases came before them.
The decisions of the fxibunals have been for ages pre-
served in writing. If there was ever a time when they
were held in the memory alone, that time has long passed.
Al that we now know of the law, we know from written
records. To make & Code of the known law is therefore

ol
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INTRODUCTION. xr

but to make a complete, analytical, and authoritative com-
“pilation from these records. The records of the common
“law are in the reports of the decisions of the tribunals;
. the records of the statute law are in the volumes of legis-

lative acts. That these records are susceptible of colls-

- tion, analysis, and arrangement, might have been assumed

beforehand, even if we had not the proof in our libraries,
in digest upon digest, more or less perfect, to which we
daily resort for convenience and imstruction. The more
perfect a digest becomes, the more nearly it approaches
the Code contemplated by the Constitntion, In other

words, a complets digest of our existing law, common and

statute, dissec<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>