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TO THE COURT, APPELLANT JUSTIN KIM, AND HIS
ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that pursuant to California Evidence Code
Sections 451, 452, 453 and 459, as well as California Rules of Court, Rules
3.1113(1), 8.520(g) and 8.252, Respondent Reins International California,
Inc. (“Reins”) hereby requests this Court take Judicial Notice of the
following exhibits in support of Reins’ Answering Brief:

1. Senate Bill No. 796 (2003-2004 Reg. Sess.) as introduced
February 21, 2003 (a true and correct copy of which is attached to the
Declaration of Jan S. Raymond as “Exhibit A”);

2. Senate Judiciary Committee’s Report on Senate Bill No. 796
(2003-2004 Reg. Sess.) as amended April 22, 2003, prepared for the April
29, 2003 Hearing, from the bill file of the Senate Committee on Judiciary (a
true and correct copy of which is attached to the Declaration of Jan S.
‘Raymond as “Exhibit B”);

3. Assembly Committee on Judiciary’s Report on Senate Bill
No. 796 (2003-2004 Reg. Sess.) as amended May 12, 2003, prepared for
the June 26, 2003 Hearing, from the author’s bill file of Senator Dunn (a
true and correct copy of which is attached to the Declaration of Jan S.
Raymond as “Exhibit C”);

4, Senate Committee on Labor and Industrial Relations’ Report

on Senate Bill No. 796 (2003-2004 Reg. Sess.) as amended March 26,



2003, prepared for the April 9, 2003 Hearing, from the bill file of the
Senate Committee on Labor and Industrial Relations (a true and correct
copy of which is attached to the Declaration of Jan S. Raymond as “Exhibit
D”); and |

5. Senate Rules Committee, Office of Senate Floor Analyses’
Report on Senate Bill No. 1809 (2003-2004 Reg. Sess.) as amended July
27, 2004, prepared for the July 29, 2004 Senate Floor Hearing, from the bill
file of the Office of Senate Floor Analyses (a true and correct copy of
which is attached to the Declaration of Jan S. Raymond as “Exhibit F”).!

The motion is based upon the records in this case, the attached
Memorandum of Points and Authorities, and the attached Declaration of

Jan S. Raymond and supporting exhibits.

Respectfully submitted,

Dated: September 24, 2018 OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

By:

Sﬁencer/C. Skeen
Tim L. Johnson
Jesse C. Ferrantella
Jonathan H. Liu
Attorneys for Respondent -
Reins International California, Inc.

! The Court of Appeal did take judicial notice of Exhibit E.



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTION FOR JUDICIAL NOTICE

Respondent Reins International California, Inc. (“Reins”) hereby
respectfully requests this Court take Judicial Notice of the following
exhibits in support of Reins” Answer Brief on the Merits:

1. Senate Bill No. 796 (2003-2004 Reg. Sess.) as introduced
February 21, 2003 (a true and correct copy of which is attached to the
Declaration of Jan S. Raymond as “Exhibit A”);

2. Senate Judiciary Committee’s Report on Senate Bill No. 796
(2003-2004 Reg. Sess.) as amended April 22, 2003, iarepared for the April
29, 2003 Hearing, from the bill file of the Senate Committee on Judiciary (a
true and correct copy of which is attached to the Declaration of Jan S.
Raymond as “Exhibit B”);

)3. Assembly Committee on Judiciary’s Report on Senate Bill
No. 796 (2003-2004 Reg. Sess.) as amended May 12, 2003, prepared for
the June 26, 2003 Hearing, from the author’s bill file of Senator Dunn (a
true and correct copy of which is attached to the Declaration of Jan S.
Raymond as “Exhibit C”);

4.  Senate Committee on Labor and Industrial Relations’ Report
on Senaté Bill No. 796 (2003-2004 Reg. Sess.) as amended March 26,
2003, prepared for the April 9, 2003 Hearing, from the bill file of the

Senate Committee on Labor and Industrial Relations (a true and correct



copy of which is attached to the Declaration of Jan S. Raymond as “Exhibit
D”); and

5. Senate Rules Committee, Office of Senate Floor Analyses’
Report on Senate Bill No. 1809 (2003-2004 Reg. Sess.) as amended July
27, 2004, prepared for the July 29, 2004 Senate Floor Hearing, from the bill
file of the Office of Senate Floor Analyses (a true and correct copy of
which is attached to the Declaration of Jan S. Raymond as “Exhibit F”).

Appellate courts have the same power as trial courts to take judicial
notice of all matters properly subject to such notice. (Cal. Evid. Code §
459; Arce v. Kaiser Foundation Health Plan, Inc. (2010) 181 Cal. App. 4th
471, 482-83.) California Evidence Code section 459, subdivision (a)
provides: “The reviewing court may take judicial notice of any matter
specified in Section 452.”

Pursuant to California Evidence Code section 452, subdivision (c),
courts may take judicial notice of “[o]fficial acts of the legislative,
executive, and judicial departments of the United States and of any state of
the United States.” (Evid. Code, § 452, subd. (¢).) This encompasses a
broad range of legislative materials, including committee reports and
correspondence. (See Post v. Prati (1979) 90 Cal. App. 3d 626, 634.)

Here, Respondent requests that this Court take notice of legislative
materials relating to Senate Bill Nos. 796 (2003-2004 Reg. Sess.) and 1809

(2003-2004 Reg. Sess.), which were the enacting legislation that eventually
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became the Private Attorneys General Act (“PAGA”). The matters
requested to be judicially noticed are relevant to the instant appeal because
they demonstrate the Legislature intended to prevent individuals without
claims and/or injury from pursing PAGA claims.

For the foregoing reasons, Respondent respectfully requests that the
Court take judicial notice of Exhibits A through D and Exhibit F, which are
attached Declaration of Jan S. Raymond.

Respectfully submitted,
Dated: September 24, 2018 OGLETREE, DEAKINS, NASH,

SMOAK & STEWART, P.C.
By:

Spbhcer €. Skeen

Tim L. Johnson
Jesse C. Ferrantella
Jonathan H. Liu

Attorneys for Respondent

Reins International California, Inc.
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DECLARATION OF JAN S. RAYMOND

I, Jan Raymond, declare:

1. | am an attorney Iicensed‘to practice by the California State Bar, State Bar number
88703, and admitted to practice in the United Statés Federa!l Court for the Eastern District of
California. My business is researching the history and intent of legislative and regulatory
enactments and adoptions; | have over 30 years experience in research and analysis of
legislative and fegulatory intent.

2. The attached documents are documents located in the course of research on Senate
Bills 796 of 2003 and 1809 of 2004 affecting Labor Code Sections 2698 and 2699.

3. Individual documents may appear in multiple locations or files. We endeavor to
obtain only one copy of the document. Where it is clearly important, we endeavor to note each
source of the document in this declaration. But some documents for which we cite a single
source may in fact have been found in multiple locations. Where this raises an issue important
in individual circumstances, all source locations of particular documents can be identified upon
request.

4, All documents included are true and correct copies of the original documents. Unless
otherwise noted in this declaration, all documents were obtained at one of the following sourcas:
legislative offices at the State Capitol, the California State Library, the California State Archives,
or libraries at the University of California at Davis. References to "bill file" as used in this
declaration refer to files maintained regarding the legislation that is the subject of the document
collection. Some documents copied from microfilm originals may be of poor quality; all copies
included with this report are the best available copies. The following listed documents that

accompany this declaration are true and correct copies:

(888) 676-1947 Declaration of Jan Raymond Page 1 of 3
For definitions of the legislative terms used in this declaration,
visit the California law page at
Ww.legislativeintent.com
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2003 Chapfter 906

Exhibit A: Senate Bill 786 of 2003 as Introduced on February 21, 2003 Page 1

Exhibit B: Senate Judiciary Committee Analysis prepared for the April 29, 2003 :
Hearing, from the bill file of the Senate Committee on Judiciary, eight pages. . Page 4

Exhibit C: Assembly Judiciary Committee Analysis prepared for the June 26, 2003
Hearing, from the author's bill file of Senator Dunn, seven pages. Page 12

Exhibit D: Senate Labor and Industrial Relations Committee Analysis prepared for

the April 9, 2003 Hearing, from the bill file of the Senate Committee on Labor and
Industrial Relations, nine pages. Page 19

2004 Chapter 221

Exhibit F: Senate Rules Committee Analysis prepared for the July 29, 2004 Senate
Floor Hearing, from the bill file of the Office of Senate Floor Analyses, eight pages. Page 28

This collection ends with page 35

ll///////l////)///l//l///l//////////lll text continues on next page /WINTHTIITHITITTTTHTTTINGITTT

(888) 676-1947 Declaration of Jan Raymond Page2of 3
For definitions of the legistative terms used in this declaration,
visit the California law page at ;
V\ng.legislativeintent.com
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| declare under penalty of perjury the foregoing is true and correct.

Executed at Sacramento, California, October 27, 2017.

RS Zu/\

Jan ﬁaymond

o \

(888) 676-1947 Declaration of Jan Raymond

For definitions of the legislative terms used in this declaration,

visit the California law page at
wgw.legis!atlveintent.com

Page 3 of 3
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SENATE BILL ' No. 796

o ki Introdueed by Senator Dumn

Fobruaty 21, 2003

An act to add Part 13 (commenoing with Section 2698) to-Division
2 of the Labor Code, ralating to employment,

LECHSLATIVA OUNSEL'S DIGEST .
SB 796, as jutroduced, Duan.  Employment,
Undet existing law, the Labor and Workforee Dovolopment Agenioy
CtL end Hs departmonts, divisions, commissions, boszds, agencies, or
T " employees may assess and collect penalties for violations of the Labar
Codo.
This bill would allow aggrisved employees to bring olvil setiony to
recovet theso penalties, if s agenoy or its departments, divisions,
- commissions, boards, agencies, or employess do not do go. The
penaltles collected In theso actions would bo distributed 50% to the
Genaral Fund, 25% to the agency for edusation, to be gvailable for
exponditure upon appropriation by tho Logislature, and 25% to tho
aggroved employee, In sddifon, the agprievod employee would be
authorized to recover s feog and costs, For any violatlon of the
codo for which no civ?ltt;:i(ty 18 otherwlss established, the bill would
cstablish a civil ponalty, ' -
Vots; majordty. Appropriation; no, Fiscal cofmittee: yes, -
State-mandated local program: no.

The people of the State of California do enact as follows:

o 1 SBCTION 1. The Legislature finds and declaros all of the
2 following;

9

Legislative History & intert, Page 1
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(a) Adequate financing of essential labor law enforcoment
functions {3 necessary to achisve maximum compliance with state
lahor Iaws in the mderground economy and to ensure an effective
disincentive for employers to "emgage In unlawful end
antl-competitive business practices,

(t) Although imovative labor law edncation programs and
selfpolicing efforts by industry watchdng gronps may have some
sucoesa in educating soms eployars about thetr obligatians ymder
atate Jabaor laws, in other cases the only meaningful deterrent to
uniawful condnct ls the vigorous assessment and collestion of etvil
peualtiea as provided in the Labor Code,

(c) Staffing lovels for atats 1sbor law coforcement agencies
have, in genersl, declined ovee the last decads end are Hkely to fail
to Imsep up with the growth of tho Iabor market in tho futurs,

(d) Xt i3 thereforo in the publc intersst to provide that civil
penalties for vialations of the Labor Code mey alzo be assessed and
oollected by aggreved employees acting as private attorneys
general, while also ensuxing that stats Isbor law enforcement
apenoles’ enforcement aotions have primacy over any private

2

"enforoement efforts undertaken purguant to this act,

SEC,2, Part 13 (commencing with Section 2698) s added to
Divislon 2 of the Labor Cods, ta read:

PART 13, 'THE LABOR CODE PRIVATE ATTORNEYS
QENERAL ACT OF 2004

2698, 'This patt shall be known and maybe cited as the Labor
Codo Privato Attoxnsys General Act of 2004,

2699, () Notwithstzading any other provigion of Iaw, any
provision of this codo that provides for a civil penally to be
asseqsed rand collected by the Lebor and Worlforce Daveloptnent
Agenoy or any of its depattmaents, divisions, comralsstons, boards,
agencles, or ewployees, for a violatlon of this cade, may, as an
alteenative, be recovered through a civil action,

(b) For ell provisions of this codo exeept thaas for which.a lvil
penalty has already been eatablished, there is established a civil

ty for 2 violation of thase provisions, as follows:

(1) I oo ciminal penalty amount has been established for u
violztion of the pravision, the civil panalty is one hundred dollary
(3100) per exployes per pay period for the inftial violation snd

9

W ¥* [T EE LY T
Legislative History & Intent, Page 2
8

~———3

T

- iy

St e et e g b e % ANy bt en e




Lk

PEEocxuwaubwior—

w

-3 8B 796

two bundred dollarg ($200) per employee par pay period for each
subsequent violation. If the person does not employ ane ar more
eraployess, the civil penalty is five umdred. dollars ($500).

() ¥ & criminal penalty hag been establishad fot & violation of
tho provigion, the clvil penalty s the smount of the criminal
penalty, or one hundred doflars ($100) per employee per pay
period for the initial violation and two bundred dallars ($200) per
employes per pay pardod for each subgequent violatlon, whichover
is greater. If tho person doos not employ ons or mots employees,
ths ctvil pennlty shall be the emount of the ceiminal penalty or five
hundred doflars ($500), whichever is greater. :

(6) An aggreved employes may
descibed in subdivision (b) in & civil action filed on bahelf of
hirssif or horself or others, Any employee who prevails, in whols
ot In part, in any action shall be entitled to an award of reasonabls
attornoy's fees and costs. Nothing in this section shall operate to
[imit aa employee’s right to pursus othar remedies available under
state or foderal law, elther scparately or concwrently with an
sotlon taken under thig geotion A

(@ No action may be maintelnsd undor this section by an
aggreoved cmployee if the agenoy of aty of its dspartments,
divisions, commissions, boards, sgenoles, or euployees, on the
satse faots and theories, cltes a person for ¢ violation of the code
and initiates procesdings to collect applicablo penalties, -

(¢) Clivil penaltics tecovered by u'ﬁrlwad employeey shall be.
distrlbuted as follows: 50 poroent to the General Fund, 25 parcent
to the Labor and Woskforce Development Agency for education
of employers and employecs sbout their ights and respenaibilities
under this code, avallable for expenditore upant appropriation by
the Leglslature, and 25 paroent to the agptieved employees,

Legisiative History & intent, Page 3
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2003-2004 Regular Session : T |
SB796 s )
Senator Dunny B '
As Atnended April 22, 2003 . ' !
Hearing Date: April 29,2003 ' . 7
Labor C_ode ' 9 .
. QW T 6 .
. S: » . . '
.Empwyme;xe‘ s
Dnscnmgu '

. employment law violations, and upon prevailh\g, to recover costs and attorneys”

Thisanalysinr&ectsanﬂm{s amendmanw hobeoﬁferedinCommltbee.
: ClaﬁfonﬁastaborCodeisenforcedby&wstnteLabordeorkfome

- through actions by the Attorney General and other public prosecutors, .

SENATE JUDICIARY COMMITTER - :
Martha M, Escutia, Chair ’ . I

This bill would allow employees to sue their employem for civil pemalties for

fees. The bill is intended to augment the enforcement abilities of the Labor -
Commissionét by ereating an alternative ptivnte attorney general”.system for
labor law enforcement. "

g:ggmgim_n

Devdopment Agency (LWDA) and its various boards and ‘departments, Whidl.
thay assess and collect civil penalties for specified violations of the code, Some
Labor Code sections also proylde for criminal sanctions, which may bé obtained

In zml,theAssemblyComnﬁweemhbozandEmplcymmt}mldheeﬁngu
about the effectiveness and efficiency of the enforcemerit of wage and hour laws
by the Department of Industrial Relations (DIR), one of four subdivisions of the
LWDA. The Committee ::eporbed that in fiscal year 2003-2002, the Legislature
appropriated over $42 million to the State Labor Conmmission farthe
enfoicement of over 300 laws under its jurisdiction. The DIR's authotized staff ;
numbered over 460, making it the largest state labor law enforcement i
orgardzation in the country. ’

Nevertheless, evidence received by the Comumittee indiﬂated that the DIR was
fafling to effectively enforce Jabor law violations. Bsﬁmatea of the aize

Legislative History & intent, Page 4
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SB 796 (Dunn)
Page 2

" Califdznia’s “undergroand economy” - businesses operating outside the state’s
tax-and licensing requirements — ranged from 60 to 140 billioh dollars.a yeax,

- rePMendng a tax loss to the state of three to aix billion dollars anmually,
Further, a US, Department of Labor study of the garmeht industry in Los
Angeles, which employs aver 100,000 workets, estimated the existence of over

33,000 serious and ongoing wage violations by the citys germent industry

" employers, but the DIR was currently issuing fewer than 100 wage citations per

year for all industries throughout the state.

' Asnresultofﬂ‘lesehearhgs theLegmhmeenactedABQQSB(Ch.G&,Statﬂ of
2002), requiring the LWDA: to contract with an independent research
organization to stady the enforcement of wage end hour laws, and to idenﬂfy
state and federd] resources that inay be utllized to enhance enfércement.’ The .

: completed study is to be, subndtted to the Leglﬂlafure by Decembex 31 2003

This biu wmﬂd propose to augment the LWDA's civilanfareenmt efforts by

allowing emplayees to sue émployers for civil penalties for 1abort Law violations, -

+ and to collect attorneys” fees and a pértion of the penalties uponprevaﬂmg in
thwe actions, as apedﬁed bdow )

- gﬂ&GES TO MS:E&G LAW

Existing law athorizes the LWDA (comptised of the DIR, the Emplayment -
Development Department, the Agricultural Labor Relations Board, and the

Workforce Investment Board) to assess and collect civil penalﬁes for violations of i

the Labor Code, where specified. [Labor, Code Secs. 201 gtﬁgg ]

Eﬁgﬁgggy_ authorizes the Attorney Gmeral and other public prosecutors to
pursue misdemeanor charges against violators ocf spedﬂed provisions of te
‘code. [La.borCodeSec msgm] .

&c_i_gng_lgﬂ authorizes an indivxdual employee to file a.clzim with the Labor
Comumisaioner elleging that his or her exnployes has violated specified provisions
of the code, and to sue the employer directly for damages, relnstatement, and

_other appropriate rellef if the Commissioner declines to bring an actlon based on

the employee’s complaint, [Labor Code Sec 98.7.]

Bxisting Iaw furttier provides that any person acting for {iself, its mambers, or the
general public, may ste to enjoin any unlawful, unfair, or fraudulent business act’
ot practice, and to recover restitution and disgorgement of any profits from the
tmlawﬁll actlvif:y [Bus, & Profs. Code Sec, 17200 gf seq.]

This bill would provide that any Labor Code violation for which specific civil
penalties have not previously been established shall be subject to a civil penalty -
of $100 for each aggrieved employee per pay pexiod for an initial violation, and

L BN .. . et
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SB 796
Page 3

(Dunn)

$200 for each aggrieved em:playee per pay period for cantinuing violations. (The
penalty would be $500 per viclation for a vidlator who {s not an employer,)

This bill éurtfier would provide that, for sny Labor Code viclation for which the

. LWDA does not pursue a complaint, any aggrieved emplayee may sue to recover -

civil penalties in an action brought on béhalf of himself or herself or other current
or former employees. . - - ‘

' Thiabitl would defiha “aggrieved employée" a8 “any, p,erm'eﬁxployed by the

alleged violator within the period covered by the applicable statute of limitation

against whom one or motre of

committed,”

LY

the violations alleged in the, action was,

Thi bill further wonld provide that an aggrle:vea employee who prevails in such B

‘an aétion shall be entitled to an award of reasonable attorney’s fees and costa.

This bill further would pravide that any penaltiés:recovered in an action'by an
aggrieved employee shall be distributed as follows; 50 percent to the Genetal |
Pund, 25 perceitt to the LWDA far employer education, and 25 percent to the
aggrieved employees. (Penalties recovered against a violator who is noten
employer, which under this bill cou(d be pursued only by a public prosecutor or
the LWDA, would be divided evenly between the Genera] Fund and the LWDA.)

This bill firther would provide that nothing'in ﬂ'ds section shall limitan .
employee's tight to pursue other remedies available under state or federal law,

" This bill furthet would provide that né action may be maintained byan

aggrieved employee under this séction whete the LWDA initiates proceedings

1. Stated need for leglsladon

- against the alleged violator on the same facts and under the same section or
sections of the Labor Code. . '

A Y

COMMENT

The California Labor Federation, co-sponscr, atates thet this bill would “attack
- the underground economy and enhance our state’s revenues” by allowing
workers to crack down on labor violators:

1

In the Jast decade, as California has grown to become one of the world's

Jatgest economies, state government labor law enforcement functions

have failed to keep pace. , . . Tha state’s current inability to enforce our
existing labor laws effectivaly is due to nadequate staffing and to the
continued growth of the underground economy. This inability coupled

-

Legislative History & Intent, Page 6
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SB 796 (Dunn)
| Paged

with our severe state budget shortfall calls for a créative soltion that will'
_ help the state crack down on those who choose to flout our laws. |, °

. The Caltfornia Rurel Legal Assistance (CRLA) Foun.daﬁon, albo a co-sponsar,

. states that violations of minimnam or overtime wage violations afe common,

. and many.other violations for which only rarely enforced criminal penalties
exist are increasing: ‘For example, “company store” arrangements in which
warkers are refjuired to cash their checks with their employer, for a fee,
allegedly are widespread in the agricultural indusity. The CRLA Foundation
notes that the bill's propoded penalty structure is “nominal” and is based on
existing pravisions of.the Labor Code. , oL T - '

Protection & Advocacy, Inc., which supparts the'righls of people with’

_ disabilities, asserts that SB 796 will assist disabled-employees “by.providing
some mechanism by, which to get an employer to comply with the Labor
Code.” ST o ' T

. 2.8B79

The sponsors state that many Labor Code provisions.are unenforced because,

' are punishable only as eriminal misdemeatiors, with no efvil pénslty or
other sanction attactied, Since distéict attorneys tend to direct their resources
to-violent crimes and other public priotities, Labor Code violations rarely
result in criminal investigations and.prosecutions. | - .

Accordingly, this bill would attach a civil penalty of $100 for each aggrieved
employee per pay perlod (increasing to $200 for each aggrieved employee per
" pay period for cantinufng viclations) to any Labor Code provisfon that does °
not already contain a financial penalty fox its violation, The sponsors state that
this proposed penalty ia “d1r the low end” of éxisting civil penalties attached to
other Labor Code provisions, but should be significant enough to deter
violations.

The sponsors state that private actions t0 enforce the Labor Code are needed ™

because LWDA simply does not have the resources to pursae all of the labor
vialations occurring in the garment industry, agriculture, and other industries,

Although the Unfair Competition Law (UCL), Section 17200 of the Business &
Professions Code, permits private actions fo enjoln unlawful business acts, the
sponsoris agsert that it is an inadequate tool for correcting Labor Code
violations, First, the UCL only permits private litigants to obtam injunctive
relief and restitution, which the sponsors say is nota sufficient deterrent to

Legistative History & Intent, Page 7
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SB 796 (Dunn)
Page5

labor viclations, Seconid, since the UCL does niot award attorneys’ feestoa °,
-prevailing plaintiff, few aggrieved employees can afford to bring an action to
enjainthe violations. PFinally, since most employees fear they will be fired or
subject to hostile treatment if they file complaints agafnst thetr employers, they
are discoumged from bringing UCL actltms C

‘ Generany, civil enforcement statutes allow civil penalﬁes tobe recava'edoxﬁy
by prosetutors, not by private litigants, Private plaintiffs who have been
damaged by a statutory violation usually are restricted to traditional damage
sults, or where damages are difficult to prove, to “statutory damages“ina

. specified atount or range.. [See, e.g., Unruh Civil Rights Act, Civ, Code Sec.
. 51etsaq, allowing statutory damages in a minimum amount of $4,000 per .

. violation to prevailing private litigants in actlans alleging dendal of equal

access oy other forms of discrimimﬁon.]

In fhis bill, anowing private rechvery of dvil p@naltla as opposedto statabory
damages.wotld allow the penalty fo be ‘dedicated In part to public use (to the
General Fund and the LWDA) instead of being awarded entirely to a private
plaintff; as would oceur witha damage award, Recovery of civil penalties by,

 private litigents does have some precedent in existing law: .The Unruh Clvil
Rights Act allows either the victix of a hate ¢crime or a public prosecutor to
"bring an action for & civil penalty of $25,000 against the petpetmtor of the
critme. (Civ. Code Secs. 51.7, 52)

The employer gmupa opposmg‘ths Bill argue that SB 796 will encourage
private attorneys to “act as vigilantes” pursuing any and all types of Labor
. Code violations on. behalf of different employees, and that this incentive will
be increased by allowing employees to recover,both attorneys’ fees and a
- portion of the penalﬁes A representative letiet states:

* There is a major concein thatthistypeofstatutecouldbeabueedhia
manner similar to the legal commumnity’s abuse of Business and
Professions Code Section 17200 when it sued thousands of emall *
businesses for minor violations and demanded settlements in order to
avold costly litigation,

The California Chambez of Commerce argues that, since the bill would award

attorneyy’ fees to prevailing employees, but not to employers when they
prevail, SB 796 would clog already—overbutdened courts because there would
be no disincentive to pursue meritless claitns, - .

. 'The Caltfornia Employment Law Councll states that the the Labor Code
contains “inmumerable penalty provisions, many of which would be

Legislative History & Intent, Page 8
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' applicable to minor and Inadvertent dctions.” Under current law, however,
the prospect of excesstve penalties is mitigated by prosecuforial diseretion,
which would disappear under B 796; L L

. I, for example, a large employer inadvextently omitted a piece of
information on a paycheck, a “private attorney genéval” could sue for
penaltes that could reach staggering amounts if , , . the inadvertent

. deletioh of information on a paycheck went on for some time,

The spondors are mindful of the recent, welllpubliciz.ed aﬂégaﬁox{s of private’ -

plaintiff abuss of the UCL, anid Have attempted to craft a private right of action

that will not be subject fo suckiabase, Rirst, unlike the UCL, this bill would

" not ppen private actions up to petsons who suffered no harm from the alleged
wrongful act, Instead; private suits for Labor Code violationscouldbe |

“brought only by an “aggrieved employee™ ~ an emplayee of the alleged -
violator against whom the alleged violation was committed, (Labor Code

violators who are not employers would be'subject to suit only by the LWDA ~ -

: orby public prosecutors.) .

éecond, a private action under this bilf would be brought by the employee L on z

behalf of himself or herself or othére” ~ that is, fellow employees alsd harmed.
by the alleged violation - instead of “on behalf of the general public/” as )
. private suits are bronght under the UCL. This would dispengse with the lssue
of res judicata (“finality of the judgment”) that is the subject of some eriticiam
of private UCL actions, An actioh on behalf of other aggrieved employees
would be.final as to those plaintiffs, and an employer would not havetobe
concerned with future sults on the same Issuea by someone else “on behalf of

the general public.” - . . e

Third, the propased civil penaities are relatively low, most of the penalty -
recovery would be divided between the LWDA (25 percent) and the General:

. Fund (50 percent), and the remaining 25 percent would be divided between all
identified employees aggrieved by the violation, instead of being retained by a

single plaintiff, This distribution of penalties would discourage arly potential *
plaintiff from bringing suit over minor violations in order to collect a “bounty” .

- incivil penalties,

Finally, the bill provides that no private action may be brought when the
LWDA or any of {ts subdivistons initiates proceedings to Collect penalties on-
*the same facts and under the same code provisions, -

Legistative History & Intent, Page 8
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SB 796 (Dunm)

.Page 7

6. Authgs gme_m ;

In order to address concerns that the bill might invite frivoiows guits or iinpose
excessive penalties, and pursuant to discusslons between the sponsors and
Comumittee staff, the author has agreed t6 accept the £ollowing amendments to

dlarify the bill’s intended scape of its private rlght of action and the assessment

*and distrlbuﬁon of its dvﬂ penalﬁes

(@) To claﬁfy who would qua]ify a8 an “aggrieved employee entitled to bring
a ptivate action under. this section, | ﬂie author will defme the termas  *
follows (at page 2, ine 38)ﬁ . .

A “Ror purposes of this patt, an nggrleved -employee mepns any person
employed by the alleged violator within the period coyered by the” -

.+ epplicable statute of imitations against whom one or more of the
violations a]leged in the action was ‘committed.”

Thia bill would further be amended toreﬂect that any civil penalty
tecoverable by the LWDA under existing Iaw may be recovered through a
<tvil action “brought by an aggrieved employee on behalf of himselfor .
: herself or. other current or formm employees (at page 2, lines 31-36).

(®) Toclaﬂfythatcivﬂpemlﬁeswwldbe assessed only with sespect tothe
number of employees aggrieved by the violation, as oppased to the total
number of an alleged violator’s employees, the author will amend the bill

to reflect that penalties will be determinid “for each aggrieved employee" '

_ Instead of “per emplojres” (at page 3, lines 7 and 8).

. (¢) To auay opponents’ concerng that res judicata issues may atise if all known
potential plaintiffs are not included in the private action, the author will

amend the bill as follows (at page 3, lines 11-13)

* “Anaggrieved employee may recover the civil penalty described i
subdivision (b) ina civil action filed on behalf of himself or herself or

ethers @Y ClrT r former emplo for.wh '

was de ed du, t settle of the a

(d) To conform its attorney’s fees provision with similar provisiom inedstmg

law, the author will amend the bill to delete the phrase “idwholeorin

part” from the provision allowing attorney’s fees to be awarded to f
prevailing plaintiff (at page 3, lines 13-14),

Legislative History & Intent, Page 10
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SB 796 (Dunn) .. : _
I’ach o . ' _ . -

Support Amaican}'?ederatxon of State, County and Mumclpal Employees -
" (AFSCME); California Conference Board of the Anialgamated Transit
Undon; California Council of Machinists; California Independent
Public Bmployees Legislative Council; California State Pipe Trades |
Council; Californid State Asgociation of Electrical Workers; California
. Teamsters; Engineers and Scientists of Californda, T:ocal 20; Hotel
Bmployees, Restaurant Emplayees International Union; Professional

and Techndcal Bngineers, Local 21; Protection & Advocacy, Inc.; Region:

8 States Councl of the United Food & Commercial Workers* Westem
Smtes Couneil of Shest Meml Workera

. Oppoaititm. Associa.ted General Contmctors of Califom:la, Califorma Aparimmt

Association; California Chamber of Commérce; Californda *
Employment Law Cotingil; California Landscape Corttractors-
Association; Californta Manufacturers and Technology Assoclation;
Clvil Justice Association of California (CJAC); Construction
Employers” Association; Motion Picture Association of America;’
Orange County Business Council ' . ,

Souxce: California Labor Pedm‘aﬁon AFL-CIO CRLA Foundztion
Related Pending Legislaﬁon: None Known

Priar Legislaﬁon. AB 2985 (Committée on Labor and Ptivate Employment) h

662, Stats, of 2002) (requires Labar and Workforce
Development Agency to contract with mdependent research
organization to study most effective ways to enforce wage and
hour Jaws, and to identify all available state and federal

* .resources available for enfoxcement; camplebed study to be
5 suhmitted to Legislature by December 31, 2003)

Prior Vote: Senate Labor & Industrial Relations Committee 53

wwun»m-n
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Dute of Hearlng: Tuns 26, 2003

ASSEMBLY COMMITTEE, ON JUDICIARY

Ellenn M. Corbett, Chair
SB 796 (Dunn) ~ As Amended: May 12, 2003
A3 Proposed to be Amended

SENATE VOTE: 21-14 i
SUBIRCT: LABOR CODE PRIVATE ATTORNEYS GENERAL ACT OF 2004
EEY ISSUES;
1) SHOUILD CTVIL PENALTIES BE BSTABLISHED, AS SPECIFIED, FOR THE

VIOLATION OF LABOR CQDE PROVISIONS FOR WHICH THERE IS NO CURRENT

CIVIL PENALTY? '

2) SHOULD AGGRIEVED EMPLOYEES BE BMPOWERED TO ENFORCE EXISTING
LABOR CODE OBLIGATIONS BY PRIVATE ACTIONS FOR CIVIL PENALTIES TO
BE DISTRIBUTED PRIMARILY TO THE STATE? .

SYNOPSIS

This bill, co-spansored by the California Labor Federation, AFL-CIO and the California Rural
Legal Assistance Foundation, is designed to improve enforcement of existing Labor Code
obligations, Ths first part of the blll prescribes a civil penally for thosa exisiing Labor Code
sactions for wiich a civil penalty has not otherwize baen established, The second part of the bill
provides that an aggrieved employee may bring a private action on behalf of himself or herself
and other current or former employses to enforce civil penalties for emplayer violations of the
Labor Code, if the Labor and Workforce Development Agency (LWDA) does not issue a citgtion

" for aviolation of the same sections on the same facts and theories, Seventy-five percent of the

etvil penaltios imposed by a court would be distributed to the General Fund and to the LWDA for
education of employers and workers regarding labor law obligations; 25% would go to the
aggrieved employee(s). Prevatling employees would be permitted & recover attorneys’ fees in.
these cases. Opponents representing emplayers argue that tha bill will foster frivolous Htigation,

. and lawsuits for miror or technical violations of the law, and accordingly will drive up the cost

of doing business.

SUMMARY: Boacts the Labar Code Private Attoroys General Act of 2004, Specifically, thi
bill :

1) Provides st emy Lethor Code violation for which specific oivil penslties havenot ofhersise

been established shall be subjectto a civil penslty of $100 for each agprieved employss per
pay period for an Initial vielation, and $200 for each aggrieved employee per pay period for
coftinning violations, The penalty would be $500 per violation for a violator who is notan

employer,

et ae o ers
®
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2) Provides that an aggrieved employee may sus to recover civil penaities under the Labar
Code, a8 well as attorneys' faos and costs, in an action brought on behalf of himsslf or herself
and other ourrent or former eruployees, Hawever, no private action may be maintained
where ths stato labor agency (LWDA) issues a citation against the alleged violator an the
same facts and under the same sectian or seotions of the Labor Code. .

3) Provides that any penalties recovered in as action by an aggrisved exployee shall be
distributed as follows: 50 percent fo the General Fund, 25 percent to the LWDA for
employer education, and 25 percent to the aggrieved employee(s). In the oase of penalties
recovered against a violator who is not an employer, which under this bill could bo pursued
only by a public prosecutor or the LWDA, the funds would be divided evenly between the
General Fund and the LWDA., © -

EXISTING LAW:

1) Authorizes the LWDA (compoued of the Department of Industrial Refations (DIR), the
Employment Development Department, the Agedoultural Labor Relations Boerd, and the
Workforce Investment Board) to assess and collect civil penalties for violatlons of the Labor
Cods, where gpecified. (Labor Code section 201 gf seq, All further statutory references are
to this codoe 1mless atherwise noted.)

2) Anthorizes the Attorney General (AG) and other public prosecutors to pursue misdemeanor
charges against violators of speaificd provisions of the code. (Section 215 gt seq.)

3) Authorizes an individual smployee to file a olaim with the Labor Commissiener alleging that
his or ber employer has violated apecified provisions of the code, and to sue the employer
directly for damages, reinstatement, othet sppropriats relisf and attornsys' feos if tho
Commissioner declines to bring an action based on the employee's gomplaint, (Section
98.7.)

4) Provides that the AG, other prosecutors and any fierson acting for him or herself, members of
a group or ths gencral public, may sue to epjoin any unlawfiul, unfair, or fraudulont business
act or practics, and that a court may make any orders or judgments as may be necessary to
provent the use or employment by any entity of any practice which constitutes unfair
competitian, including issuing an injunction or appointing & recelver, and may order
restitution of any money or propetty which may have been acquired by meeans of the uufair
competition. (Business and Professions Codo sections 17203 and 17535.)

FISCAL BRFRCT: The bill ps currently In print s keyed fiscel,

COMMENTS: In support of this thsasure, the anthor.states: "This bill is critical to the _
enforcernont of worker's dghts, California has some important worker protections in statute -
gomo of the strongast in the nation, Fowever, these laws are meaningless if they are not
enforced. Workers must be able to seek rodress against employers who break the law,"

Co-sponsor California Labor Federation states that this bill would "aitack the undsrground
coonomy and enhancs our state's revermes” by allowing wotkers to ctack down o Iabar
violators, The California Rural Legal Assistance (CRLA) Foundation, also & co-sponsar, states

Legislative History & Intent, Page 13
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that violations of minimum or overtime wage violations aro comraon, and many other violations
for which only rarely enforced criminal penaltisg exist are inoreasing. :

[his Bili P fed ing ng.
The Labor Cade is enforced by the LWDA, which may assess and collect civil penaltics for )
specified violations of the cade. Some Labar Cods seoctions also provids for criminal sanctions,
which may be obtained through actions by ths AG and otaer publio prosecutors. As the author
notes, however, some provisions of the Labor Code have criminal penalties but no civil
penaltics, The sponsors state that many F.abor Code provisions are unenforced because they are
punishable only as eriminal misdemeanors, with no oivil penalty or other sanction attached.
Since distriot attureys tend to direot their resourees to violemt crimes and other public priorities,
supporiers argue, Labor Code vislations rarely result in criminal investigations and prosscutions.
Ag a result, supporters state, smployers may violats the law with impunity.

This bill would attach a civil penalty of $100 for each aggrieved employee per pay perlod
(Increasing ta $200 for cach aggrieved employes par pay period for subsequent violations) for
any Labdr Code provision that does not otherwise specify a civil penialty for its violation, Tha,

W&W 1s "on the low and® of the range of existing cf
penaltles for violation of other Labor Codo]

B 8, indeed 3&![0\15 ang M'l.:. ghad

33000, (Section 6428.) Clvil ponalties collected in any such action would be distributed as
fallows: 50 % to the General Rund, 25 % to the LWDA for education of employets and workers
regarding labor law obligations, and 25 % to the aggrieved amployve(s). Ifthe defendant is not
an employer (¢.g., a labor contractor who violates lieensing obligations), the entire civil penalty
tecavery would be distributed to the Geperal Fund and the LWDA.

P S 2 RN, WO Y] Al
Ponalties. The author states; "Unfartunataly, creating a civil penalty is not enough. Aswe face
abudget crlsls of eplo proportions, the enforoemient staff of stats labor law enforeement agencies
is being cut. A. aivil penalty is meaningless to an injured worker if thero is 0o mechanism to
colleot the penalty, This bill allows the employee to ssek redress directly where the state has aot
done so on the emplayes's behalf, Additionally, SB 796 helps generato revenues to the state at a
time when we need them." . R

According to the California Labor Fedecation, in the last decade, ds Califomia has grown to
become one of the world's Jatgest economies, stats govemment labor law enforcement fimetions
have failed to keop pace. The state's current inability to enforce our existing labor laws .
effectivaly 15 due to Inadequate staffing and to the continued growth of the underground
cconomy. This inability coupled with out severe stato budget shortfall calls for a creative
golution that will help the state craclc down on thase who choose to flout our laws.

"The sponsbrs stato that private actions to enforce the Labior Code are needed because LWDA '

stmply doos not have ths resources to pursus all of the labor violations ooourring in the garment
industry, agrioulture, and other Industries. Although the Unfair Competition Law (UCL),
Section 17200 of the Business & Professions Code, permits private actlons to enjoin unlawful
business acts, the sponsors assert that it 15 an inadequate tool for correoting Labor Code
violations, Fixst, the UCL permits private Litigants to obtein anly injunctive rolisf and restitution,
which the sponsors say s not a sufficfent deterrent to sore labor violations, Second, since the
UCL does not awerd atfortieys' fees o a prevailing plaintiff, few aggrieved employees can afford

Legislative Histary & Intent, Page 14
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to bring an action to enjoln the violations. Finally, since most employees fear they will be fired
or subject to hostile treatment if thoy file complaints against thelr amployers, they are
discom‘agcd from bringing UCL actions.

'Generally, civil ponaltics are recovetatils only by prosecutars, not by privats litigants, and the
monies are paid diractly to the govemnment, However, recovery of civil penalties by private
litigants does have precedent in the law, For examplo, the Unruh Civil Righta Act allows the
victim of a hate crime to bring an action for a civil penalty of $25,000 against the perpetrator of
the crime. (Civil Code sectlons 51,7, 52.) In this bill, allowing prlvate recovery of civil
penattles as opposed to statutory damages would allow the panalty to be dedlcated in part to
public use (to the General Fund and the LWDA) instead of belng awarded entirely to a privats
plaintiff, .

Lebor Code violators who are not etployers would be subject to suit only by the LWDA or by
public prosecutors under this bill, not by privafe parties,

Well Ag Monoy Damages For Same Labor Cods Violatlons. Under the UCL, employers may be
sued by employees and other private parties for injunctive relief for violatlon of any provision of
the Labor Code, In addition, sonte Labor Cods provisions allow for private actions for moncy
dameges, including attorneys' foes,” A noted above, employers are also subjoot to ofvil penalties
and eriminal prosecution far. some Labor Code violations, Thus, the primary change effected by
this bill would be to add the specified civil penalties to private actions for violations of the Labor
Code. ' v

liy Been Harmed Ma gAn A 0 Bofor ho Civi]
Penalties. Mindful of the recent, well-publicized allegations of privato plairtiff abuse of the
UCL, the sponsors state fhat they have attampted to craft a private right of action that will not be
subject to such abuse, Unlike the UCL, this bill would not permit private actions by persons who
suffered no harm from the elleged wrongful act, Instead, private suits for Labor Code violatlons
could be brought orly by an employee or fonner employee of the alleged violator against whom
the alloged violation was committad. This actlon could also include fallow employees also
harmed by the alleged violation. Because there {3 1o provision in the bill ellowing for private
prosecution on behalf of the general publo, there is no issue regarding the lack of finality of
judgrents against employets, as there has been with respect to private UCL actions, In additlon,
the blll precludes any private action when the LWDA lasues a citation on the same facts and
under the same code provisions. Thug, there is no prospect of public and private prosecution for
the same violation. :

The sponsors state that because the proposed civil penaltics are ralatively low and nearly all of
the penalty recovery would be divided between the LWDA and the General Fund, the addition of
oivil penaities would discourage any potential plaintiff from bringing suit over minor violations
in arder to collcot a "bounty" {n civil penalties. .

ARGUMENTS IN OPPOSITION: The emplayet groupe opposing the bill do not contost the
provision imposing new ofvil penalties, However, they argue that SB 796 will encourags privato
attorneys to “act as vigllantes" pursuing frivolous Labor Code violations on behalf of different
employees, and that this incentive will be Increased by allowing emplayees ta recover both
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attorneys' fees ar;d a portion of the penalties. Opponents liken the danger of the bill fo the recent
abuae of the UCL hy the Trevar Law Group, i

The California Chamber of Commerce argues in particular against allowing recovery of
attornoys' fees, contending that recovery for the aggrieved party would be minimal and -
secondary to attorneys' fees and cost, In addition the Chamber argues that gince the bill would
allow for an award of aftorneys’ foes to prevalling employecs, but not to employers when they
prevail, SB 796 would clog already overburdened coutts because there would be no disincentive

' to pursue meritless claims. Moreover, the Chamber contends, sinoe the bill docs not contain any
requiremnent for the employee to exhaast the administrative procédurs or even file the claim with

the Labor Commissioner before filing with the ¢ivil.court, SB 796 is an open lnvitation for
bounty hunting aftorneys to aggressively pursue these cases, '

The California Employment Law Council statos that the Labor Code contains innumerable
penalty provisions, many of which would be applicable to minor and inadvertent actions. Under
current law, CELC argues, the prospect of excessive penalties is mitigated by prosecutorial
discretion, which would disappear under SB 796, If, for example, a Jarge employer inadvertently
omitted a piece of information on a paycheck, a private attorney general could sue for penaltles
that could reach staggering amouuts if the inadvertent delotion of information on a paycheck
went on for some time, CELC atgues.

“The Clvil Justlce Association of California likewise opposes the measure, writing:

If enacted, SB 796 will expose businesses to frivolous lawsuits and create a new
litigation cottage industry for tnelected private attorneys performing the dutles of a
public agency whose stafiy ere responsible to the general public, It will drive up
costs to businegses and taxpayers, and further California's reputation for having an
unfair liabjlity law syaters, ... The Loglslature should find another solution to the
staffing problems of state agencies rather than *deputizing” employees who would
vsuglly hire a private attorney to act ag a privato attorney general.

ARGUMENTS IN SUPPORT: In tesponsc to oppositlon arguments, supporters contend that this
bill is consistent with othet provisions of the Labor Code. With respect to attorneys' fees, -
supparters argus that the bill adopts the customary Labor Code approach that attorneys' fees are
limited to a prevailing employee. Suppotters also nots that ourrent law provides sanctions for
any frivolous filings, On the issus of exhaustion of administrative procodures, supporters
oontend that there is no current requirement that amployees file claime with the LWDA or
exhaust administrative procedures prior to bringing an action for violation of their rights. As
inereasing the cost to business, supporters cantond that it s more acoutats to stats that the bill
will Incroase the cost of violating established labor standards,

i ments. Inorder to clarlfy the intexnt of the bill and cortect deafting
errors, the author properly proposes the following amendraents;

.On page 3, line 4, to correct & drafting etror, the bill should redd:

2699, (a) Notvdthstan&ing any other provision of law, any provision of this code that provides
for a clvil penalty to be assessed and collected by the Labor and Wortldorce Development
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.Agency or any of its depattments, divisions, commigsions, boards, agencies, or employees, for &

" violation of thik code, may, a8 an altsmative, be recovered through a oivil action brought by an
aggtieved etmployco on behalf of himself or herself ox and other current or former employees.

On page 3, lines 9-10, in order to avoid confusing the statute of limitations with the standing
requirement, tha bill should read: ' :

(¢) Por purposes of this part, “‘aggrieved employes’’ means any person who was employed by
the allaged violutor within-the-pertod-of-time-covered-by-the-appleable-siatute-of limitations
and agalnst whom one or moro of the alleged violations was committad,

On.page 3, starting on line 14, 1o clarify the author'’s intext, the bill should read:

(d) Far all provisions of this cods except thase for which a civil penalty has-already-been
established is specifically provided, there is established a civil penalty for 2 violation of these
provislons, as follows; ; .

(1) ¥, at the time of the alleged violation, the person doos not exploy ons or more employeds,
the civil pépalty is five hundred doltars ($500). .o <

(2) Xf, at the time of the alleged violution, the person employs ane or more employees, the ofvil
penalty is one hundred dollars ($100) for each aggdeved employee per pay perlod for the initial
violation and two hundred doflars ($200) for each aggrieved employee par pay perlod for each
subssquent violation, '

On pago 3, beginning ot line 24, to correct a deafting ertor and otherwise mare clearly state tho
author's intention, the bill should read:

(¢) An aggrieved employee may recover the civil penalty deacribed In subdivision (b ) ina
civil actlon filed on behalf of himself or herself and othexr curront or former employess for-schom
ovidence-ofa-violation-vwas-developed-during thotrink-or-durjug settlement-of the-aetion
against whom one or more of the alleged viojations way committed, Any employeo who
prevails in any action shall be enfitled to an award of reasonable attomey’s feea and costs,
Nothing in this section shall operats to limit an employee’s tight to pursue other remedies

. available under state or foderal law, cither separately or concurrently with en action taken undet
this saction. -

O page 4, line 1, in arder to clarify the author's intention aad improve the operation. of the
statute, the bill should read: ‘

(f) No action may be maintained under this section, by an aggrieved employes if the agency or
eny of its dopartments, divisions, commissions, boards, agencies, or employoes, on the samb
facts and theorles, cltes a person for a violation of the same section or sectlons of the Labor Code
under which the aggtieved employee is attempting to recover a oivil penalty on behalf of
himsolf or hetself or others and or initintes a proceedings to-cellect-applieable-ponaltics

‘parsuant to section 98,3.

On page 4, line 4, in order to correct s drafting error, “subdivision (g)" ghould be changed to
“subdtvision. (h)" .
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mﬂmmm AB 2985 (Commmne on Labor and Privats Employment), Chap. 662,
Stats, of 2002, required the Labor and Wotkforce Development Agenoy to contract with an
independent research otganization to study the most effective ways to enforce wage and hour

i < lawseandto idonﬁfy all availablo stats and fedaral resaurces available for enforcement. The
' f " completed study is fo be submitted o the Leglslature by December 31, 2003,

GISTERED 0 s
; Suppott

California Labor Federation, AFL-CIO (co-sponsot)
California Rural Legal Assigtance Foundation {co-sponsot)
American Federation of Stats, County and Municipal Employees (A¥SCME)
Californls Conference Baard of the Amalgamated:- Transit Union
California Conference of Machinists
California Independent Public Employess Legislative Council
Califormnia State Association of Rleotrical Worketa
California State Pipa Trades Council
" California Teamsters Publio Affairs Council
Enginzers and Scientists of Callfornis, Local 20
Hotel Employees, Restaurant Employees Intemational Unlon
Peacs Officers Research Association of California
Professional & Technical Engineers, Local 21
Protection and Advocacy Inc, .
Region 8 States Counoil of the United Rood and Commcroml Workers
Sierra Club California
Westem States Council of Shéet Metal Workers

" ’Assoclatod Bullders and Contractots of Californis
Associated Genaral Contractors
Association of California Water Agencles
i California Apartment Assoclation
T Callfornia Assoclation of Sheet Metal and Adr Condlﬁoning Coniractors
: California Chamber of Commerce
California Bmployment Law Couticll
Celiforrda Landscapo Contractors Assoclation
California Manufacturers and Technology Assacintion
California Mator Car Dealers Association
s California Restanrant Association
T Clvil Justice Association of California
Canstruction Employers Association
Lumber Assoclation of California and Nevada
Orange County Business Council

‘. Py . AnalysisPrepared by: Kevin G, Baker/JUD. / (916) 319-2334
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' Benste Committes on DLabor and Industrial Relations

: Richard .Alaxaon, Chair ,
Peke of esring: April 9, 2003 -  3003-2004 Regular
. Smgsion
.Consultants Liberty Reitex ahchaz  Wisoal: Yes
' . e . Urgenayi No

BL11 Koi 6B 79€
Authoxs Dimn
Amendods 'March 46, do03

‘ . .
R '

' Subjeots .Empl.oﬁuit '

rarpoges " v
o establish civil pemalties for violstiong of the Lebor -
Code and to enable aggrisved employeds to waintain & Givil
action when tha Labor and Workforce Development Agency
(ingluding its departments, divisidng, commigsicns, boards,
Jegenaies ox amployees) (Aganay) does not pursus such an
Mtiml ) ! * R

'l:;xnlylisv . . . .

(1)Existing lay, suthorizes tha Laboy snd Workforce
Devealopment Agency (comprised of'the Depaxtment of
Yndustxial Eelations, the Employment Devalopment
Department, ths Agriocultural Labor Relations Boaxd, and _
the Workforoa Investmant Board) to assess and dollaak ’
oivil psnalties for ‘viclatioms of thae Laboxr Code, where
spacitied, . ) '

The Attornay General is suthorized to seelc sppropriate
injunotive relief and file charges against employers for
ariminal violations of the Labor Code,. vhere ppocified.

. While many Labor Code sections prc.vvidn for oritsinal

penalties, many sections do nok provide for

corragponding oivil penaltias, .

Ve - F T T S
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Business snd Professions Code fection 17200, also leoun
as the 'Unfair Competition Act® (UCA} autborises .
" aggrieved individusls to ast on thalx own behalf in the
: gapacity of Vprivate attorney general® (RAG) when

madntaining a olaim against m buainess #or violating the
law or competing unfairly. .

.
.
. . -

' Individuald aggrieved by viclations of the Labor Cods
. . ara, not axpressly pém:!.t:cd to aot in the capacity, of
: PAG in the ﬂ.l:l.ng of oivil actiocns a.ga.lnlt ‘thedyr

employexs, -, - . . o
. g:zm i, mt:l.tled the vLabor Code Private Attornerya
L Gameral,- Ack of 2004%, bas four e
com;onmta: ' - e
‘ (a) ' Authorizes, recovery th.toug‘h. civi) action o£ aivil
) : penalt.i.ea prov:l.ded for wndax the Likor Codd by *
- authoxizing ‘adgriaved smployees to act as PAd on
»  hehalf? of themselves or othera vhere tha Agency doeg
not pursue such an sotions

e

- : (b) Rstablishes oivil penalties whexe the Labor Code is

_#llent in tha amount of §100'per employes par pay
period for the initial v-.lolnbion and §200 pex enployes
) . .jper pay period for mubsequent viclations when tha '
rpenson? employs one ox méra employees and 500 pax
violution whersa the "parson' doem npot employes onea ox:
moxs .mplaym

. the General Fund, A3y to. the Agency m:d 25¢% !'.o bhe
aggriaved employes.

(4) Frovidas for the awazd of. attorneys! feas nnd aoats
o a.ggz:l.ev-d amployses who provall, ixn whnle ar in
part in thess oivil actions.

ttommentes : .

Legisfative History & intent, Page 20
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o {3) ‘rriﬂto'attm Genaral® (PAG) ¢

T , . "#hen irdividuels have a right to act in the caproity of -
5 ' Hearing Date: April 9, 2003 , 8B
LB 796 )

f [ i Consultant 1 Id.bert:y Redter Bmchez !

: oo Paga 2

s . ".Senate Committea on Labor and mdnse:rial' xalt.!ﬂ.onu

[0 " wa
vty . .
.

¥AG such ind:l.vi.dua.ln ave asithorized ta nzintain a clu.m .
. on their owh behalf or on behau of othm'.'l. Yo thigiend,
- the’ individuals. may reprdsent themselves or may retain

counsel for suufu represent&tion.‘ ‘.

L (-i) Bugivess nnﬁ Professions Code Segtien 17200 -mzu.r .
Cospetition ActY (uca.z :

v ' . Rxliuting law provides for the xiyht to mct in the
! capagity of PAG for "ynfair competition® cases. Tha law

) . has been intérpreted by the gourts to previde broad and
K , expansive protactions to cu.lifom:l.a.'u sonsumars. The
: : law was first anmcted in the 1230's to stop businesses

: , from using unfalx praatices to gain advantage ovaey ,
oW . competitors. ' Based on the undexlying premige that msuch
; o anti-gohipatitive behavicr creates an tmfalr playing
field to the datriment of congumars, the law has ploce
. , been umad to protedt consumers from linstances o£ wnfadx,
: - ’ unlawful or traud'u.‘l.cn'; behavior. .

an action undex this code sestion may not be brought by

‘ ‘an individual in ordar.to vindiocate his owh -dnterests,
A ingtead, such agctiom must be brought- on babalf of the
s ‘general public, To that wod, aven if ths individual
P bringing the actionm was actually hazmed by the unfalr
o . business practice, the individual may mnot resover
; * " damages, but instesd remedy is limited to injunction and

v ‘ restitution,

L ) Amopgst other things, this law hzs ducsessfully been

Legistative History & intent, Page 21
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. used onf behalf of employeed {n ocases where A coopany wasg {
found to ba iguoring Cslifornia's overtima. laws and. . . X

-+ where an employer's poliocy of caloulating efployees! . . g

‘ . waged includsd ‘dedyoction of lodeen for midenti#ied ’ T . KNS
returna, .. . . .o, . '

4/10/2003

»

,. (5) ~ Distinction Batween Right to Lct as !rivan Attorney . . I[

_Haawing Dater Apxil 9; 2003 88 _ ,
798 - . T r—— .
) c:»m].i:ant: Mbuty Relter Banchez . ’ T : ‘

‘. Page 3 . L

.
.
. . *

OBendta Comnittes on Lebox ind Industzisl Relatiens =

General Under BB 796 and ;. )
... @ . The ' TUCAs ' . K . ,
D . M . L .
‘qhia PAG rights afforded individuals under this bill' axe .
separate and dlgtinct f£rom those afforded individuale
undex the UCA. While PAG rights have been interpreted ta
have broad applicability under the UCA, the right to act \ >
a8 a PAG under this bill is availeble to fuxther ths . : -y
purposes of ‘protesting the rights of vorkars tnder the
Labor .Cods, Additicnally; unlike the UCA, this bill ' . !

ewwrw@. - ;
geeck ‘remedy of a aw vioclation solely beqause they ©
Bave been aggrisved by that violatiop, Finally, 8 '
bill provides Zor w perdentage share of penalties to go . ;

© &irestly to the leved worker, unllka ' ot ';
8 not entitle an individual claimant to obtain ° : ’ L

{8) z.a.bo:: Law Raoforgement :l.n an Hra. af :dm:g_d gtafe and
lelauxuua .

o ——

At :i.uua “in this bLl)l i the appropriate role of ! ' g
exployees in protecting their rights under the Labor Coda .
when the goverrment entity mandated to enforce the Laborx . )

. v » s L e A A

Legisiative History & Intent, Page 22
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. The bill'es intent lmguaga gtates that Yadequate )
. £inancing of éssential laboy law enforcement funations is g 1

"lawve® and that *[e]taffing levels for state labor law

‘last dacads and’are likely to fail to kesp up with the . . ;
growth of the labor paxket in.the future¥ and that, . .
agoordingly., .[ilt is therefora in the puhliu interest to - ’ : ;
Hearing Date: _Aprdl s, 2003 , ) . . 8B
796 . . .
Consultant: nihart:y mm:ex aanchen . . . ) ;

Senste Comnittes-on Labox and Industrial Talations’

m m—m:

e o

Code is unable to do so due to budgetary and statf
conatraints, Qonventionel wisdom deserts that more
rasources should be put in placs and more steff hired Lf
existing staff end xasouxce allotmenta axe insufficient -
to effectuats the mandsted duties of ‘tha government . ) 4
Aditional resource dedloation ms = remsdy im, an ’
inpouibility where a budgetary defic:l.t exigts.

»

neségsary to achieve maximum compliance with state. labor .o

enforoement agenns.es, bave, ‘in ganer:al, daalined over che . .

.o, Paga4

.
- fa b N

prdvide that: divil penalties tor violntion of !'.h& Labor '

' Code may aleo be assepsed and collected by aggrieved ' '

smployees acting ag private attorneys genexal.* K

Arguably, in a perfect vorld, there would ba nc need for : , ! - ?

the right to ast ag WAS, yet the fact remains that-due to

cantinuing budgetary and staffing constraints, full, - :
a.ppropriuze and adequate Laboxr Code enforcement is
umrealirable if dona’ solely by the Agcncy :

+

S

{a) The term "peraon' ig defined foxr the genexal purposes
of the Laboxr Coda to mean may “pexrion, assoaiation, .
organixation; partnarahip, business trust, limited
1iability company or corporaticn.® The term “person?®
has a differemt deginition for applicaticn in the
n@garment Manufacturing® Pact o! £hs Labor Cods. That

Legistative History & Intent, Page 23
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e 4/10/2003

: part of \:he Labor Code is in the sanea niviﬁ:l.on of the
e - Labor Coda, entitled "Employmeut Ragulu:icm and . .
’ ‘ . ' gupaxvision,® in which this b{ll, Lf enaated, would be -
o : ot located. Tha texm person' ia umed throughout the o -

" Iabor Cods, often intarchangeably with the texm . !
vamployerx, ¥ put when the term "persdn® is used, it-is ) '
intexpreted ta provide a more mcpensi.ve ‘and . . i,
‘gomprahensive spplicability than the term femployesr.® ' '-
. AdAttionally, oftesu when the term Ypemson® is used it B S
- . fd.used in comjunotion with ths phrase’ "or officer ox . {
agent therecf, ¥ to provide wven broadar &ppliaabiliby. , t
‘As the ‘muthop ia oxeating a’'new titled Part.to khe - o, ‘"
Labor Cods,' the authox may wish-to add. a @efinition of.
'pergan' npoaifiaally applioahlmto f.hu: Part of the
Labor’ code. | , . . . ) ,

Kl
v 1 . i

) (b) The Ll gpecifies a fonmla fox di.ct:zibur.ian of’
. .odvil awaxds vhare an sggrieved employee ham prwa:l.lad - .
against a tpsrson employlng one oz moxe employeae, _— ! ' pe
yet tha bill providea ps formula for inptances vhern - ' #
et ) the Agengy has preveilad agnimb a person who does not . .
an\plcy one or, moxe employses. The authoy nay wish to T n
A Bear:l.ng pates april 9, 2003 . ) . . 8B LV
o . * 196 o . . ’
' Consultant: mbezty Relter Sanches - Ve : oo N
Rage S5 ' . .

LS

" Senate Committes on Labor-and Industzial Relations ) . ;

- ) Bpecify whether such collacted penalties ahould go to
s the General Pund, tha Agency or elsewhere.

{o)The bill spedifies.that an action, may mot be . ' "o
. maintained by on sygrieved employes, if the Rgenay o . ’
cites a person mnd initiates proceedisgs for a’
' violation of the code on tha pame facts and theories,
The author may wish to amend the bill to claxify that
thia prohibiticn would only be applicable if the ) S
\ Agenty proceaded undar the *same labor coda pection or .
- , gections uader which tha aggriaved employse iz
) attempting to recover a: civil penalty an behalf of ‘

Legislative History & intent, Page 24
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' resourdes available to county ddmtxist’ attorneys, for

himself or herself or othera.v 6nb'ensi‘nly~, without
this oclarification an aggrieved employea wmdght bae
inadvartently preciuded from maintalniog an action
under a different Laho¥ Codssaction violation which:
* the Agency has daclined to pursus, but where ‘the baals
of such action relias on the pame facts and theorias
_ag" the agtion which tha Agency is‘purauing. ,

- (8)Pual Referral,

Ir'pamd by this complttea, this mexsure will be _
re-zeferred to the denate Committee qn Judiciary.

1 Proponentd , the culif.op:nia Tiabor Federation asserts that
in the last decade astate government, labox law enforoement

- fumctions have failed to keep pace with the.growth of the
ectnomy , and ‘tha workforoe. Additionhlly they note that,

prosecuticn of Labor Code WHolatidns as c:ri.mn, are
simila.rly 1nck:[ng ,

Proponentd ucntand that ths states current inabilicy to
anforea labor laws effsctively iz due to inadequate
staffing and to- the gdntinued growth of the undexground .
scanomy. Thia:inabllity coupled with the states 88‘)‘61.’0
budgetary shoxtfall requixes a oreative solution that
will help the state.carack down on labnr law violators.

Heaxing Date: - April 9,, 3003 8B

796’ v, ' '

COmultanta Libexty Raltex aancha: .

Paga 6

+
1

danate Committsis on Labor and Industrial Relatioms

.
1

The Califoxxia Rural Legal Assistance Foundatlon oites
the resurgenca of viclaticns of Labor Code prohibitlons
against the " oompany stors,* ag an exanple of the need
fox thig bill. Yhis osours eithez whan the employea ia ,
requizred to cash his checdk at & store owned by his

Legislative History & Intent, Page 25
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-requixemenus . .o .

.
employer and the employer charges & fee, o vlere ths
enployer coerces the employee to purchase, goods at Lhat
stora., Currently, violations of thesa coda sections are
ud.sdemeanors but no civ:Ll penalty is attached. RAdvooates
ara imnwnre of any misdemeanor prosscution hrving been .

. undertaken in relatiom to these coda néctians.

2. Opponents , contend that this bill tips the bhlange of

bahor Law 'p:otcctian in dlsproportionate favor to the
employes to the detvinment of already overburdened
employers. Opponents clte tha fact t:ha.l: smployews ara

entitled to attoxneys’ fees and costs if.they preavallid .

their actions undex this'bill, yet-.tha b:u.:l. falls to
prov-.l.de similar attoxneyd Tees and costs for pxm!.l.ing
ermployera, Additiowmally, oppouents cite: ‘the fact that.
there are no reguirements :meoaed updn emp:loyoeﬁ ptior to
£iling oivil sotiom such as prelimimaty-calaim f£1ling with
the Labor .Comuissicner, nu.-tharmore, opponents compladn
that aggrievad smployeea may file cn bebalf of a dlass;
but are not regquired:to £u1£111 olass uort:!.!:!.uat:ion .

" Tha c:ltfbmia. lié.nuﬁuahmm and Technology Assoclation

(CMTh) agserts thet California has a ‘foxmal- v,
adninistrative provddure to handle laboz Code violat:!.ons
that 18 both ecomomical and efficient. Aocording to, the

‘cMrA, in many ingtances the amount in ‘dispute 'is Eo’ smell

that it would not warrzamt an employer going to dourt

‘bhegausa the dost of legal representation. would be so - )
- high." #inally, the CMTA alleges that, slnoce there is no

requixemant for the employss to axhaust the
adminiatrative procedure or even,file with the Lahor
Commissionar the bill is an ¥invitation for hounty
hunting attdrneys to aggressively puxsue these ckges,®

Eeaxing Date: April 9, 2003 . . ¥
196 ' : '
Conmlt:mu I-lbe!‘ty Reiter panchez

Page 7

Benste cemit't:ae. on Lebok apd Industrial Relations

.
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e e

Supports - . ' ' ’ "
, Amarican Federation of Bea.t'.a, County, and Municipal

. Employses

»

Califormia Applicanta' Attornays Association
California conf.erence Board of the Amalgma.ud Trangit
U‘nion :

California Conference of mohinis’cn

California Independent Fublle Enployees Legislative Councll
Galifornia Labor Federatiem, AFL-CIO, C

Calliforaia Rural Legal Assistanse Woundation

.California 8tate Associatim:. of Rlectrical Workers
,California, Btate Fipe 'ruaen Coungil

.California Teamstérs Public Affaira Counail
‘Conaumey Attokxneyd ‘ot Cal.itotnia. . '

Bnginaexrs and scientiat: ot C.'ulitornia. IFPTE Loael 20,
AFL~-CI0

Hotel .Employaas & n«tmmc mplayaan mﬂrnationnl Unden
Professional und 'redhnical nnginoexa, I¥FPTR Looal 21,
AFL-~CTO

Region 8 ftates Ccm:aii of the m:ited rood & ccm-mm
Workeis o

" Western States Council of Eheet Metal Workeru

+ .
.
.

oppomitien: -, ;
Aasociated General Contractors of witoznia and the Asc,
_ 8an Diego Chaptex

California Employment Yaw Ocruncii. ' ‘
California Manufacturers and 'rnu!mology Asscalation

'

‘Californis Chamber of Commerce, '

civil Justice Agsociaticm ‘of, California . ‘

Heaxing Da.te: ApTil 9, 2003 . . &
796 ' !
Consultant : I.ibe:ﬂ:y mz:er ganchax

., Page 8 LN

_Pefiate Committes on, Labor and Industrial Relatdons
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SENATE RULES COMMITTEE ‘ ;

_Office of Senato Floor Analyses |
1020 N Street, Suitz 524 - |
(916) 445-6614 Fax: (916) 327-4478 | :

g
g

UNFINISHED BUSINESS
. BillNo:  SB 1809 A
Author:  Dunn (D) ; f
Amended: 7/27/04 i
Vote: 27 - Urgency ’

SENATE LABOR & INDUST. RELATIONS COMMITTER: 7-1, 4/28/04

AYEBS: Alarcon, Dunn, Figueroa, Kuehl, Margett, McClintock, Romero
NOES: Oller ]

-

SENATE AFPROPRIATIONS COMMITTEE: Scnate Rule 28.8

SENATE FLOOR: 21-13, 5/26/04 , '

AYES: Alarcon, Bowen, Burton, Cedillo, Chesbro, Dunn, Escutia, | '
Figueros, Florez, Karnette, Kuehl, Murray, Ortiz, Perata, Romero, Scott,
Soto, Speier, Torlakson, Vasconcellos, Vincent :

NOES; Asnestad, Ackerman, Ashbum, Battin, Brulte, Denham,
Hollingsworth, Johnson, Margett, McPherson, Morrow, Oller,

2] |EGISLATIVE INTENT SERVICE . (800) G85:1017. . ...

Paonchigian
NO VOTE RECORDED: Alpert, Ducheny, Machado, McClintock, Sher,
Vacancy
‘ »
ASSEMBLY FLOOR: 79-0, 7/28/04 - Sec last page for vots . :;

SUBJECT: Labor Code Privete Attomeys General Act of 2004

SOURCE: Califomia Rural Lega! Assistance Foundation

DIGEST: This bill significantly amends “The Labor Code Private
Attorneys General Act of 2004” {SB 796 (Dunn), Chapter 906, Statutes of
2003}, by enacting speciffed procedural and administrative vequiretuenis that

s g 4 1

LIS - 14b CONTINUED
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SB 1309
Page 2

must be met prior to bringing a private action to recover civil penalties for

. Labor Code violationas.

Assembly Amendments dc_léte the prior version, however, the subject
remains the same. As it Teft the Senate, the bill amended the Act to (1)
clarify that a court bas discretion to award less than the maximum civil

penalty, and (2) eliminate the ability of employees to rocover civil penalties
for violation of “posting™ or “notice” provisions,

ANALYSIS: Existing law allows employees to bring civil actions against
their employers to recover penelties for violations of the Labor.Code if the
LWDA, or jts subordinate agencies or employees do not do so, LWDA. -
enforcement actions have primacy over any private enforcement offorts
undertaken pursuant to this act. Any penalties recovered by an aggrieved
employee must be distributed as follows: 50 percent to the General Fund, 25
percent to LWDA for employer education and 25 percent to the aggrieved
employeces, .

This bill significantly amends “The Labor Code Private Attorneys General
Act of 2004 by enacting specified procedural and administrative
requirements that raust bé met prior to bringing a private action to recover
civil penalties for Labor Code violations, Specifically, thia bill:

Serioug Labor Cods Violations. Bsteblishes a new procedure that an

- aggrieved employee must follow prior to bringing 3 civil action to recover

penalties for enumerated, serious Labor Code violations (including, but not
limited to, violations of wage and hour, overtime, child lebor, agricultural,
entertainment and garment industry labor laws, and public works laws).

1. The aggrieved employee must provide written notice of the violation to
the Labor and Workforce Development Agencey and employer. The
Labor Agency has 30 days to decide if it will investigate the violation.

2. Ifthe Labor Agency decides to investigate the alleged violation, it must
notify the employer and the aggrieved employee within 33 days, Within
120 days of that decision, the Labor Agency may investigate the alleged
violation and issue any appropriate citation.

3, If the Labor Agency fails to act, the 2ggrieved employeo may pursuc a
civil action pursuant to SB 796, .

I

CONTINUED
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SB 1809
Page3

Notice and Cure Proceduires for Other Labor Code Violations. Bstablishes
Notice and Cure provisions for those Labor Cods violations not enumerated

in paragraph (1) above, nor subject to the Cal-OSHA provisions specified in
the health and safety violations section below.

1, The aggrieved cmﬁ[oyee must give written notice to the Labor Agency
and the employer of the alleged violation. .

2. The employer may cure the alleged violation within 33 days and give'
written notice to the employee and the Labor Agenoy if the alleged
violation is cured. . , _ .

commence,

3, Ifthe alleged violation is cured, no civil action pursuant to SB 796 may =
4, 1f the alleged violation i3 not cured within the 33-day period, the

aggrieved employee may commence a clvil action pursuant to SB 796,
5., For the aggricved employse to dispute that the alleged viclation has been

cured, the employee must provide written notice to the employer and the

Labor Agency. Within 17 days the Labor Agency must review the

1]
g
actions of the employer and provide written notice of whether the , .
alleged violation has been cured, B : ‘

6. If the Labor Agency determines that the alleged violation has not been
cured or if the agency fails to provide timely or any notification, the
aggrieved employee may proceed with a civil action pursuant to 8B 796. -
If the agency bas determined that the alleged violation has been cured,

* but the employee atill disagrees, the employee may appeal that =™
determination to the superiot court. . W

7. No employer may avail himself or hersolf of the Notice and Cure
provisions more than three times in a 12-month period for the same
violation or violations contained in the notice, regardless of the location
of the worksite. .

Health and Safety (Cal-OSHA) Violations. Bstablishes a new procedure that
an aggrieved employee must follow prior to initiating a civil action to
recover penalties for violations of Labor Code provisions pertaining to

. occupational safety and health (Cal-OSHA), ather than seotions that are

CONTINUED
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&  specifically enumerated in the serious Labor Code violations section abiove.
1 *

Judicial Discretion Over Award Amounts, Authorizes a court to award a

The aggrieved employee must give written notice to the Division of
Occupational Safety and Health (DOSH) within the State Department of -

Industrial Relations (DIR) and the employer of the alleged violation.

DOSH must inspect or investigate the afleged violation pursuant to
existing provisions of law.

If DOSH issues a cxtatmn, 10 civil action pursuant to SB 796 may

-If, by the end of the period for inspection or investigation, DOSH fails to
issue a citation and the employee digputes that decision, the employee
may challenge the decision in the superior court. If the court finds that
DOSH should have issued a citation and orders DOSH to issue a
citation, then no civil action pursnant to SB 796 may commence,

If DOSH fails to inspect or investigate the alleged violation within the
period specified in existing law, the Notice and Cure provisions outlined
~ above apply to the detérmination of the alleged violation,

Réquircs superior court review of any proﬁosed setitement of alleged
safety in employment violations to onsure that they are at least as
effective as the pmtectmns or remedies provided in federal and state

- —
v r—————

ND

SB 180
Page 4

e o Tt STESn S

losser amount than the maximum civil penalty amount allowed if to do
otherwise would result in an award that | s ‘“‘unjust, arbitrary and oppressive,
or confiscatory.”

Exemption for Minor Violations. Provides that no action under SB 796 may

be brought for any violation of a posting, notice, agency reporting, or filing -
requirement except where the ﬁlmg or reporting requirement involves
mandatory payroll or workplace injury reporting. -

Prohibition on Retaliation, Prohibits an employer from retaliating against -

_/— Wswcs_mm&ml-. |

5%

N
an

»

any employee that brings a civil action under SB 796 in the form of |

dxschargn or any manner of disetimination.

o :

CONTINUED
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Funding. Approptiates $150,000 from the General Fund in the current year

for implementation.

Utgency. Is an urgency measure and applies retroacﬁvély to January f,
2004 (tho date SB 796 was enacted).

Comments

The California Rural Legal Assistance Foundation, the bill’s sponsor, argue
that last year’s enactment of SB 796, (Dunn), Chapter 906, Statutes of 2003,
was a result of the Governor and the Legislature acknowlédging that
enforcement staff of the state labor'law enforcoment agencies had fallen
‘drastically behind the growth in the [abor force and would continne to
worsen with the state budget crisis. Rather than tum a blind eye toward
labor law enforcement, SB 796 was enacted, which allows employees to
geek redress directly when the gtate has not done 30 on their behalf.

SB 1809 is a result of an agreement reached between the Labor Agency,
business and labor representatives, SB 1809 improves SB 796 by allowing
the Labor Agency to act first on more “serlous” violations such as wage and
hour violations and give employers an opportunity to cure less serious
violations. The bill protects businesses from shakedown lawsuits, yet
ensures that labor laws protecting California's working men and women are
enforced ~ either through the Labor Agency or through the courts,

Background, SB 796 established an alternative “private attomeys general™
system for labor law enforcement that allows employees to pursue civil
penalties for employment law violations, SB 796 established a civil penalty
where ono was not specifically provided under the Lebor Code of §100 for
each aggrieved employee per pay period for an initial vislation, $200 for
cach aggricved employee per pay period for subsequent violations, and $560
per violation where the violator did not employ any emplayees at the time of

the violation,

SB 796 authorizes an aggrieved employee to recover civil penalties plus
reasonable attorncy’s fees and costs in an action brougtit on behalf of
himself or herself and other current ot former employees against whom one
or more of the alleged violations was committed, SB 796 provides thatno
private right of action may be maintained where the Lebor Agency cites the
alleged violator on the same facts and theories and under the same section or
sections of the Labor Code, or initiates specified proceedings.

SB 1809
Page §
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SB 1809
Page 6

The civil penelties and private right of action cstablished by SB 796 were

"intended to improve Labor Code enforcement. Under prior law, many Labor

Code violations were punishable only as misdemeanors, with no civil
penalty or other sanction attached. Since district attorneys tend to direct
their resources to violent crimes and other public priorities, Labor Code
violations rarely resulted in criminal investigations and prosecutions.

Rationale, Busmess groups and others opposed to SB 796 argue that it tips
the balance of labor law protection in disproportionate favor of employees,

by encouraging private attomsys to act as bounty hunters pursuing frivolous

violations on behalf of employecs, In the same manner in which Section
17200 of the Business and Professions Code has been abused.

This bill significantly amends the provisions of §B 796 by enacting specified
procedural and administrative requirernents that must be met prior to
bringing a private action to recover civil penalties. Moreover, this bill
provides that no action shail be brought for a posting, notice, agency
reporting, or filing requiroment, except as specified.

"This bill also expands judictal review of SB 796 claims by requiring coutts
to review and approve any penalties sought as part of a proposed settlement
agreement, and those portions of scttlements concerning violations of health
and safety laws. In addition, courts are authorized to award a lesser amount
if to do so otherwise results in an award that {s unjust, arbitrary and
oppressive, or confiscatory. '

FISCAL EFFECT: Appropriation: Yes Fisgal Com.: Yes Local: No

Appropriates $150,000 from the General Fund to the Labor Agency to
tmplement this act. The Labor Agency indicatos that its costs likely will
exceed this amount, and it will redirect resources as necessary to accomplish
the purposcs of this act.

Modifies the civil penalty distribution formula under SB 796 that applies in
cases where the employer employs one or more employees, as follows:

I. Increases the amount distributed to the Labor Agency for enforcoment
" and education from 25 percent to 75 percent, end adds a continuous
appropriation for these purposes,

CONTINUED

Legisiative History & Intent, Page 33
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SB 1809
Page 7

(ﬁ\ 2, Eliminates the distribution of 50 percent of thege civil penalties to the
General Pund,

PRS-

3. Retains the current distribution of 25 percent of thesc civil penalties to
the aggrieved employees.

Modifies the civil penalty distribution formula under SB 796 that applies in

cases where the cmploycr cmploys docs not employ ong or ™more empioyccs,
as follows:

1. Increases the amount distributed to the Labor Agency for enforcement

and education from 50 pereent to 100 percent, and adds a continuous
appropriation for these purposes.

2. Eliminates the distribution of 50 pcrccnt of these civil penalties to the
General Fund.

(The Labor Ageney reports that most civil acﬁons brought to date under SB
796 have been settled out of court, where these civil penalty distributions
formulas do not apply. To date, the Labor Agency has only received
distribution of civil penalty revenues, totaling less tham $100.)

SUPPORT: (Verified 7/28/04)

American Federation of Television and Radio Artists

California Chamber of Commerce

California Conference Board of the Amalgamated Transit Umon
Californiz Conference of Machinists

California Federation of Teachers

California Labor Federation

Califorriia Manufacturers and Technology Assccmtmn
California Restaurant Association

California Rural Legal Assistance Foundation

California Teamsters Public Affairs Couneil

Bngineers and Scientists of California

Hotel Employoes, Restaurant Employees International Union : .
Jockeys® Guild ’ ‘
Profcssional and Technical Engmeets, Local 21

Region 8 States Council of the United Food & Commercial Workers

.,‘:.:y~tmwe1mmsmneé——{8°°}mw9ﬁ-—m—-—— U
ﬁ.-- ) .
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-~
()  ASSEMBLY FLOOR:

AYES: Aghazatian, Bates, Benoit, Betg, Bermudez, Bogh, Calderon,
- Campbell, Canciamilla, Chan, Chavez, Chu, Cogdill, Cohn, Corbett,
Correa, Cox, Daucher, Diaz, Dutra, Dutton, Dymally, Firebaugh,
Frommer, Garcia, Goldberg, Hancack, Harman, Haynes, Jerome Borton,
Shirley Horton, Houston, Jackson, Keene, Kehoe, Koretz, La Malfa, La
Suer, Laird, Leno, Leslie, Levine, Licher, Liu, Longville, Lowenthal,
Maddox, Maldonado, Matthews, McCarthy, Montanez, Mountjoy,
Mullin, Nakanishi, Nakano, Nation, Negrete McLeod, Oropeza, Pacheco,
Parre, Paviey, Plescia, Reyes, Richman, Ridley-Thomas, Runner, Salinas,
* Samuelian, Simitian, Spitzer, Steinberg, Strickland, Vargas, Wesson,
' Wiggins, Wolk, Wyland, Yee, Nunez
NO VOTE RECORDED; Maze

NC:mel 7/29/04 Senate Floor Analyses

SUPPORT/OPPOSITION: SEE ABOVE
dhkdk PN ShEE
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No. S246911

IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

JUSTIN KIM,
Plaintiff and Appellant

VS.

REINS INTERNATIONAL CALIFORNIA, INC.
Defendant and Respondent

Appeal Upon a Decision of the Court of Appeal
Second Appellate District, Division Four
Case No. B278642

Appeal from a Judgment of the Superior Court of Los Angeles County
Case No. BC539194

Honorable Kenneth R. Freeman, Judge Presiding

[PROPOSED] ORDER GRANTING MOTION FOR JUDICIAL NOTICE

*Spencer C. Skeen, CA Bar No. 182216
Tim L. Johnson, CA Bar No. 265794
Jesse C. Ferrantella, CA Bar No. 279131
Jonathan H. Liu, CA Bar No. 280131
OGLETREE, DEAKINS, NASH, SMOAK & STEWART, P.C.
4370 La Jolla Village Drive, Suite 990
San Diego, CA 92122
Telephone: 858.652.3100
Facsimile: 858.652.3101

Attorneys for Respondent
Reins International California, Inc.



The Court hereby GRANTS Respondent Reins International
California, Inc.’s request to take judicial notice, filed on September 24,
2018, and judicial notice is hereby taken of the following documents:

1. Senate Bill No. 796 (2003-2004 Reg. Sess.) as introduced
February 21, 2003;

2. Senate Judiciary Committee’s Report on Senate Bill No. 796
(2003-2004 Reg. Sess.) as amended April 22, 2003, prepared for the April
29, 2003 Hearing, from the bill file of the Senate Committee on Judiciary;

3. Assembly Committee on Judiciary’s Report on Senate Bill
No. 796 (2003-2004 Reg. Sess.) as amended May 12, 2003, prepared for
the June 26, 2003 Hearing, from the author’s bill file of Senator Dunn;

4.  Senate Committee on Labor and Industrial Relations’ Report
on Senate Bill No. 796 (2003-2004 Reg. Sess.) as amended March 26,
2003, prepared for the April 9, 2003 Hearing, from the bill file of the
Senate Committee on Labor and Industrial Relations; and

5. Senate Rules Committee, Office of Senate Floor Analyses’
Report on Senate Bill No. 1809 (2003-2004 Reg. Sess.) as amended July
27, 2004, prepared for the July 29, 2004 Senate Floor Hearing, from the bill
file of the Office of Senate Floor Analyses.

IT IS SO ORDERED.

Dated:

Justice of the California Supreme Court



PROOF OF SERVICE

JUSTIN KIM VS. REINS INTERNATIONAL CALIFORNIA, INC.
Supreme Court Case No. S246911

I am and was at all times herein mentioned over the age of 18 years
and not a party to the action in which this service is made. At all times
herein mentioned I have been employed in the County of San Diego in the
office of a member of the bar of this court at whose direction the service
was made. My business address is 4370 La Jolla Village Drive, Suite 990,
San Diego, California 92122.

On September 24, 2018, I served the following document(s):

REINS INTERNATIONAL CALIFORNIA, INC.’S
MOTION FOR JUDICIAL NOTICE

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTION FOR JUDICIAL NOTICE

DECLARATION OF JAN RAYMOND

[PROPOSED] ORDER GRANTING MOTION FOR JUDICIAL
NOTICE

by placing [] (the original) X (a true copy thereof) in a sealed envelope
addressed as stated on the attached mailing list.

[XI BY MAIL: I placed the envelope for collection and mailing,
following our ordinary business practices. I am readily familiar with
the practice of Ogletree, Deakins, Nash, Smoak & Stewart P.C.’s
practice for collecting and processing correspondence for mailing.
On the same day that correspondence is placed for collection and
mailing, it is deposited in the ordinary course of business with the
UnitegldStates Postal Service, in a sealed envelope with postage fully
prepaid.

] BY MAIL: I deposited the sealed envelope with the United States
Postal Service, with the postage fully prepaid at 4370 La Jolla
Village Drive, Suite 990, San Diego, California 92122.

X BY OVERNIGHT DELIVERY: I placed the sealed envelope(s) or
package(s) designated by the express service carrier for collection
and overnight delivery by following the ordinary business practices
of Ogletree, Deakins, Nash, Smoak & Stewart P.C., San Diego,
California. I am readily familiar with Ogletree, Deakins, Nash,
Smoak & Stewart P.C.’s practice for collecting and grocessing of
correspondence for overnight delivery, said practice being that, in
the ordinary course of business, correspondence for overnight
delivery is deposited with delivery fees paid or provided for at the
carrier’s express service offices for next-day delivery.



[[] BY FACSIMILE by transmitting a facsimile transmission a copy of
said document(s) to the following addressee(s) at the following
number(s), in accordance with:

[]  the written confirmation of counsel in this action:

[] [State Court motion, opposition or reply only] in
ac%%r(%e;nce with Code of Civil Procedure section
10 :

[ ] [Federal Court] in accordance with the written
confirmation of counsel in this action and order of the
court:

XI BY E-MAIL OR ELECTRONIC TRANSMISSION: by
TRUEFILING: Based on a court order or an agreement of the
parties to accept service by e-mail or electronic transmission, I
caused the documents to be sent to the person[s] at the e-mail
addresses listed on the attached service list. I did not receive, within
a reasonable time after the transmission, any electronic message or
other indication that the transmission was unsuccessful.

Addressee(s)

Eric B. Kingsley, Esq. Supreme Court of California
Ari J. Stiller, Esq. 350 McAllister Street
Lyubov Lerner, Esq. San Francisco, CA 94102
Kingsley & Kingsley, APC

16133 Ventura Blvd., Suite 1200 VIA OVERNIGHT MAIL

Encino, California 91436

E-mail: eric%kingsleykingsley.com
ari@kingsleykingsley.com

Counsel for Plaintiff

VIA TRUEFILING
VIA OVERNIGHT MAIL

Court of Appeal for the State of Los An%eles Superior Court
California Clerk of the Court

Second Appellate District Stanly Mosk Courthouse
Division Four 111 North Hill Street, Rm. 102
300 S Spring Street Los Angeles, CA 90012

Los Angeles, CA 90013

VIA TRUEFILING
VIA U.S. MAIL

VIA U.S. MAIL



Aaron Kaufmann Cynthia L. Rice

Leonard Carder, LLP Stephanie Miranda
1330 Broadway, Suite 1450 Ronald Melton
Oakland, CA 94612 California Rural Legal

Assistance, Inc.
Attorneys for Amicus Curiae California 1430 Franklin Street, Suite 103

Employment Lawyers Association Oakland, CA 94612
(CELA)
Attorneys for Amicus Curiae
VIA U.S. MAIL California Rural Legal
Assistance Inc.
VIA U.S. MAIL
Brian S. Kabateck
Glenn A. Danas Kabateck Brown Kellner LLP
John E. Stobart Historic Fire Engine Co. No.28
Capstone Law Building
1875 Century Park East, Suite 1000 644 South Figueroa Street
Los Angeles, CA 90067 Los Angeles; CA 90017
Attorneys for Amicus Curiae Bet Tzedek Attorneys for Amicus Curiae
Legal Services Inc. Consumer Attorneys of
California (CAOC)
VIA U.S. MAIL
VIA U.S. MAIL
Los Angeles County Appellate Coordinator

Office of the Attorney General

District Attorney’s Office .
Consumer Law Section

211 West Temple Street 300 S. Spring Street

Suite 1200 Los Angeles, Ca 90013-1230

Los Angeles, CA 90012
VIA U.S. MAIL

VIA U.S. MAIL

X] (State) I declare under penalty of perjury under the laws of the
State of California that the above is true and correct.

Executed on September 24, 2018, San Diego, California.

r <

Erika Schmidt
Type or Print Name Signature

35698350.1



