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BRIEF OF AMICUS CURIAE
CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION

dedkkhkdekkdhhh ki kkidk

ISSUES PRESENTED

1. Whether the statutory requirement (Penal Code § 296) that a person
under lawful arrest for a felony provide a DNA sample for forensic database
identification purposes violates the search and seizure clause of the Fourth
Amendment.

2. Whether the same statutory requirement violates the search and seizure
clause of Article I, section 13 of the California Constitution.

FACTS AND PROCEDURAL SUMMARY

Appellant was arrested for felony arson (setting fire to a police vehicle).
After his arrest, while he was in custody and before his first court appearance, he
was asked to provide a post-arrest DNA sample as required under Penal Code §
296. The sample was to be connected with a swab rubbed against the inside of the
cheek. Buza refused to do so, even when told his refusal constituted a crime. At
trial, he was convicted of both the arson offenses and a violation of Penal Code §
298.1, failure to provide a required DNA sample.

Appellant claimed on appeal that being required to provide a DNA sample
before conviction violates the Fourth Amendment. The Court of Appeal agreed,
and in August 2011 reversed the DNA sample conviction, citing the Fourth
Amendment to the U.S. Constitution.

This Court granted review in October 2011. California Supreme Court No.
S196200. After briefing, in January 2013 this Court deferred consideration of the
case pending the ruling of the United States Supreme Court in Maryland v. King,



No. 12-207 in that Court. When the U.S. Supreme Court issued its ruling in King
in June 2013 (569 U.S. _, 133 S.Ct. 1958), this Court referred the case back to
the Court of Appeal, for reconsideration in light of King.

Following additional briefing, in December 2014 the Court of Appeal again
reversed. The new reversal relied not on the Fourth Amendment of the U.S.
Constitution, but rather on the search and seizure clause of the California
Constitution, Article I, section 13.

The Attorney General again petitioned for review, which this Court
granted.

ARGUMENT

I. INTRODUCTION

Crime in California continues to pose a significant public safety threat. In
2014, there were 151,425 violent crimes reported in California (1,697 homicides,
9,397 rapes, 48,650 robberies, and 91,681 aggravated assaults). Crime in
California 2014, a publication of the California Department of Justice, Division of
California Justice Information Services, Bureau of Criminal Information and
| Analysis, Criminal Justice Statistics Center, at p. 5. The overall clearance rate for
these crimes was less than half (47.2%). Id., p. 15. These statistics demonstrate
that tens of thousands of violent crimes remain unsolved every year.

The use of state and national CODIS' or DNA database programs, when
operated to the fullest extent as authorized by state law, serve a critical role in the
21st century justice system: fully identifying arrested persons, including
connecting them with their crimes, so that their danger to jail staff and the
community can be assessed in making decisions about their custody status; the

connected purposes of solving and prosecuting criminal offenses, obtaining justice

! CODIS is an acronym for Combined DNA Index System.



for victims, and holding predatory criminals accountable. It promotes judicial
economy, aids in the effective allocation of incarceration resources, assists in the
prevention of crime, provides crime victims with an earlier resolution than would
otherwise exist, and exonerates innocent persons who might otherwise be the
focus of criminal investigation. Taking a DNA sample afier arrest is a minimal
intrusion, no greater than fingerprinting, which is far outweighed by the public
interest served.

Your amicus agrees with the points made in the excellent briefing put
forward by the Attorney General in this matter. Amicus submits this brief to bring
to this Court’s attention additional information and arguments in support of the
arrestee DNA collection program enacted by the votes of more than 7 million
California voters, over 62%.

II. DIFFERENCES AS TO THE OFFENSES TARGETED IN THE CALIFORNIA
ARRESTEE DNA PROGRAM AND THE PROGRAM APPROVED IN
MARYLAND V. KING DO NOT WARRANT THE REJECTION OF THE
CALIFORNIA STATUTE

Appellant and the Court of Appeal contend that differences between the
Maryland program for arrestee DNA sampling upheld in Maryland v. King, supra,
and the California program argue against striking the balance of interests in favor
of the California statute. One point of particular focus is that the California
scheme covers persons arrested for any felony, while the Maryland scheme
embraces only a specified list of crimes. Slip Opinion, pp. 15-17; Appellant’s
Answer Brief on the Merits (hereafter AAB), pp. 65-71. Appellant characterizes
these as “selected violent crimes.” AAB, p. 66. In fact, the Maryland framework
approved in King includes burglaries committed without violence, some
misdemeanors under Maryland law, and crimes that are felonies in Maryland but
could only be misdemeanors in California.

As the U.S. Supreme Court recognized, Maryland DNA arrestee sampling
includes burglary of the first, second or third degree. King, supra, 133 S.Ct. at



1967; Md. Pub.Saf.Code Ann. §§ 2-501(b), 2-504(a)(3)(i). Third degree burglary
includes breaking and entering the dwelling of another with intent to commit any
crime. Md. Crim.Law Code Ann. § 6-204.2

The breaking requirement for Maryland burglary in one sense makes that
crime more narrow than in California (where breaking is not required). Yet
“breaking” can be minimal — lifting a latch, turning a knob, pushing open a door,
or raising an unfastened window. Reagan v. State, 2 Md.App. 262, 234 A.2d 278
(1967). And in another respect Maryland law is broader. California residential
burglary requires the perpetrator intend to commit theft or any felony. California
Penal Code § 459.> The Maryland statute for third degree burglary is violated if
the perpetrator intends to commit any crime, not limited to felonies. Md. Code
Ann. Crim.Law § 6-204(a).

This puts perspective on King’s discussion of “serious crimes,” and any
comparison of the Maryland and California schemes. An offender who pushes
open a door and enters with the intent to commit misdemeanor destruction of
property (vandalism) or simple assault, common scenarios, would commit felony
third degree burglary under Maryland law, subject to DNA collection. In
California, he would only be guilty of misdemeanor trespass under Penal Code §
602.5(a) or (b), and not subject to DNA collection.

It is also noteworthy that in Maryland, “attempts” are common law
misdemeanors. Wyatt v. State, 901 A.2d 271, 274 (Md. Ct. Sp. App. 2006); State
v. North, 739 A.2d 33, 35 (Md. 1999). Since an “attempt” to commit a Maryland

2 Maryland first degree burglary is breaking and entering a dwelling with intent to
commit theft or a crime of violence; second degree is breaking and entering a
storehouse with intent to commit theft, a crime of violence, arson, or taking a
firearm. Md. Code Ann. Crim. Law §§ 6-202, 6-203.

3 California Penal Code § 459 states: “Every person who enters any house. .. with
intent to commit grand or petit larceny or any felony is guilty of burglary.”
Section 460 specifies burglaries of an inhabited dwelling are first degree; others
are second degree.



“violent felony” is also a listed violent crime, such “attempt” misdemeanors
qualify a Maryland arrestee for DNA collection. Md. Pub.Saf.Code Ann. §2-
504(a)(3)(1); Md. Code Ann. Crim.Law. § 14-101(a)(17).

In considering this point, it is important not to be misled by California
statutes listing certain felonies as “serious™ or “violent.” Those categories are for
sentencing enhancements for certain prior convictions. California Penal Code §§
667.5(c), 667(a), 1192.7(c). The fact some prior convictions are sentencing
enhancements in California does not mean other crimes are not “serious,” as that
term is uses in King. King in fact speaks of serious crimes (not felonies).

What is “serious” for King/DNA purposes should be viewed in light of the
authority King cited. King relied on factors weighed in Florence v. Board of
Chosen Freeholders, 556 U.S. __, 132 S.Ct. 1510 (2012). Florence approved

procedures requiring persons arrested and booked for failure to pay a fine to

—_—r

submit to a strip search and “close visual inspection,” including moving or
spreading genitals, and coughing in a squatting position. The fact Florence
approved these invasive intrusions for a booked suspect for even minor offenses
undercuts appellants’ argument that for the lesser intrusion of a DNA cheek swab,
King only permits the procedure for a short, restrictive list of felonies. See King,
supra, 133 S.Ct. at 1964 — 1978.

III. CASES CITED BY APPELLANT AND THE COURT OF APPEAL
UNDER CALIFORNIA CONSTITUTION ARTICLE 1, § 13, DO NOT
SUPPORT THE CONCLUSION THAT PROVISION SHOULD RESTRICT
FELONY BOOKING PROCEDURES MORE THAN THE U.S.
CONSTITUTION

In support of the argument that California Constitution Article I, § 13
should be looked to as independent state grounds for invalidating Penal Code §
296 and the arrestee DNA collection process, appellant and the Court of Appeal

looked to several California cases dealing with search following arrest. None of



them supports the conclusion that the California Constitution compels the
invalidation of § 296.

The lead case of this series, People v. Brisendine (1975) 13 Cal.3d 528,
involved a defendant arrested initially for the misdemeanor of illegal campfire.

He was escorted from the camping area, and his belongings were searched for a
weapon. In a frosted bottle and a tin foil packet in an envelope, which obviously
had no weapons, officers found illegal drugs (pills) and marijuana. While
approving a check for weapons under the circumstances, this Court held the search
had gone too far once it was obvious there were no weapons, and for the campfire
offense the defendant would have been given a simple citation to appear, not
booked into jail. The Court relied on Article I, § 13 of the California Constitution,
declining to follow U.S. Supreme Court precedent under the Fourth Amendment
to the U.S. Constitution (United States v. Robinson (1973) 414 U.S. 218).
Brisendine must be read in conjunction with People v. Superior Court (Simon)
(1972) 7 Cal.3d 186, on which it relied, which dealt with a search following a
traffic arrest, and noted that under California law, the traffic arrest would only
warrant a citation.

Other cases relied on by the appellant and the Court of Appeal include
People v. Norman (1975) 14 Cal.3d 929, which involved a vehicle stop, where the
defendant threw a tobacco pouch (found to contain drugs) under a vehicle; and
People v. Longwill (1975) 14 Cal.3d 943 which involved a misdemeanor arrest for
public intoxication, when marijuana was found on the defendant’s person. These
cases again involve offenses where the procedures relating to the arrest for minor
offenses would not necessarily, or even likely, involve jail booking. The use of
the California Constitution to determine the scope of permissible intrusion on a
defendant in these cases naturally would be determined with reference to the
flexible, non-jail booking procedures California statutes provide for such minor

offenses.



But none of these cases considered or decided the scope of permissible
intrusion, including the taking of biometric records and samples, in a felony arrest
and booking. Brisendine expressly stated that it was not addressing the scope of
intrusions on a person who would be booked and incarcerated, which the
defendant in that case would not have been. 13 Cal.3d at 547. Norman and
Longwill, which also dealt with arrests for minor offenses that would not involve
custodial booking, should be viewed in the same way.

Similarly, People v. Laiwa (1983) 34 Cal.3d 711 involved a defendant
arrested for the misdemeanor of being under the influence of drugs, and the
search at the place of arrest of an arrestee’s tote bag which the prosecution
justified as being an “accelerated booking search.” Since state law applicable at
that time had held that a search at the scene of the crime or arrest could not be
justified as simply being an accelerated booking search, the evidence was
suppressed. The case did not address the scope of permissible taking of biometric
records and samples at the time of a felony booking.

Thus, while these cases do construe California Constitution Article I, § 13,
they do not address in any way how that clause should be interpreted when
considering the procedures permitted for recording identity and taking biometric
markers and samples in a felony booking.

IV. BALANCING THE MINIMAL INTERESTS OF THE DEFENDANT
AGAINST THE SUBSTANTIAL INTERESTS OF THE STATE, UNDER EITHER
THE U.S. CONSTITUTION OR THE CALIFORNIA CONSTITUTION, THE
STATE’S INTERESTS ARE SUFFICIENT TO JUSTIFY TAKING A DNA
SAMPLE ON A FELONY ARREST

Appellant and the Court of Appeal contend the imposition on the defendant
of taking his DNA sample is a significant intrusion that outweighs any state
interest, under the California Constitution. In fact, the intrusion is slight,
comparable to the taking of fingerprints. Other concerns raised, relating to the
extent of the genome revealed and the retention of the DNA sample, when

properly analyzed, do not increase the weightiness of the defendant’s interests. On



the other hand, the state’s interests are substantial, and under both the U.S.
Constitution and the California Constitution, justify California’s statutory scheme

for felony arrestee DNA samples.

A. The Imposition on the Defendant of Taking a DNA Sample,
Comparable to Taking Fingerprints, is Minor

'The buccal swab process involves the collection of epithelial cells from the
inner surface of the cheek. The cells are captured with a collection device, which
may be a simple cotton swab, or a plastic device, similar in size and shape to a
popsicle stick, which has one surface with specialized paper, fabric, or foam
rubber. The collection device is rubbed several times against the inner surface of
the cheek. It is no more intrusive and takes less time than brushing one’s teeth.
Written instructions from three different agencies (California State Department of
Justice, Ohio Department of Rehabilitation and Correction, and the FBI)

describing the process can be found on-line:

http://ag.ca.gov/bfs/pdfi/collection kit.pdf (California Department of

Justice, Buccal DNA Collection Kit Instructions) 4 One should note these
instructions call for the subject to use the swab himself/herself, further

reducing the intrusiveness of the process.

http://www.drc.ohio.gov/web/drc_policies/documents/52-RCP-05.pdf

(Ohio Department of Rehabilitation and Correction, DNA Sample,
Instructions for Using Buccal Collection Kit)

https://www.1tbi.gov/about-us/lab/biometric-analysis/federal-dna-

database/image/easicollect/image view_fullscreen (FBI, EasiCollect

Instructions)

% This website citation, and all website citations following, were last viewed on
November 14, 2015.



Two training videos demonstrating the taking of a buccal swab for a DNA sample
(with the collection device in the mouth for less than 10 seconds) can be found

online at:

http://www.youtube.com/watch?v=tFQK YzQZ0vE& feature=related

http://www.youtube.com/watch?v=R4FCz7pQex A & feature=related

Reviewing these materials, it is not surprising that buccal swab DNA sampling has
been called “perhaps the least intrusive of all seizures.” Epstein, “Genetic
Surveillance — The Bogeyman Response to Familial DNA Investigations,” 2009
U.IIL J.L. Tech & Pol’y 141, at 152 (2009).

By comparison, the traditional method for taking a fingerprint sample
involves the examiner inking the tips of each of the subject’s fingers, then holding
each finger, one at a time, and rolling it across the surface of a white card, to leave
an inked image of the finger ridge impressions. Videos showing the process for
taking inked prints can be viewed online at:

http://www.youtube.com/watch?v=d7N-4UNAzsw

http://www.youtube.com/watch?v=Yh8hXrPO0k4 & feature=related

Modern technology adopted by some agencies allows the examiner to
forego ink when using an electronic device with a glass surface, from which the
fingerprints are scanned electronically. This technology, however, still requires
the examiner to hold and manipulate the subject’s hands and fingers in the same
way as when taking inked prints:

http://www.youtube.com/watch?v=YX68sxEyjY c& feature=related

Even with the inkless, electronic scan method, the subject’s hands and each finger
are handled, controlled and manipulated by the officer taking the prints for
approximately one minute — four to five times longer than taking a buccal swab.
Using ink to roll fingerprints onto a white fingerprint card takes even longer, and

requires time afterwards for the subject to clean the ink from his/her fingers.



Simple observation of these sources demonstrates taking a buccal swab is
no greater physical intrusion or imposition on the person than fingerprinting.

Just as the physical process for taking a DNA sample is no more intrusive
than that for taking fingerprints, neither is the use to which the sample is put any
different. Both booking fingerprints and booking DNA profiles are saved, entered
into a national database, then compared in that database to evidence from unsolved
crimes, to identify the arrestee with respect to things in his background which
demonstrate his dangerousness, including not only his known, but also his and
unknown crimes.

The DNA Identification Act of 1994 (42 U.S.C. § 14132) authorized the
FBI to operate the Combined DNA Index System, or CODIS, accepting DNA
profiles from federal, state and local laboratories meeting certain qualifications. In
its early stages, CODIS accepted only DNA profiles from convicted persons. A
2005 amendment to the federal law (P.L. 109-162, amending 42 U.S.C. § 14132,
14135a), allowed CODIS to accept DNA profiles from states which collect and
analyze it at the time of arrest. Today, twenty-eight states and the federal
government have arrestee DNA sampling. As of September 2015, CODIS

‘contained nearly 12 million convicted offender DNA profiles, and over 2 million
arrestee DNA profiles. See FBI website, CODIS, NDIS Statistics,

bttp://www.fbi.gov/about-us/lab/codis/ndis-statistics.

CODIS also accepts DNA profiles from forensic samples (i.e. crime scene
evidence, rape exam evidence, autopsy samples, etc.), with the purpose of
attempting to identify perpetrators of unsolved crimes. As of September 2015,
CODIS has over 657,000 forensic samples from all 50 states, as well as Puerto
Rico, the District of Columbia, and from federal sources. Id. Due to the
nationwide nature of the system, a state or local agency will often rely on
comparisons with the DNA profiles provided by agencies from all over the

country. The CODIS system, in place for over two decades and accepting arrestee

10



DNA profiles for half of that time, has produced over 296,000 hits, assisting in
more than 282,000 investigations. Id.

Fingerprints taken at booking are used in the same fashion. The FBI
operates the Integrated Automated Fingerprint Identification System, or IAFIS,
which stores not only inked or electronically recorded fingerprints from known
subjects, but also is used for the search and comparison of latent (i.e. crime scene)
fingerprints to the repository of known fingerprints. The FBI plainly states that
part of the function of IAFIS is to “solve and prevent crime.” See FBI website,
CJIS, Fingerprints & Other Biometrics, IAFIS, available online at:

http://www.fbi.gov/about-us/cjis/fingerprints biometrics/iafis/iafis. Latent crime

scene prints entered into IAFIS are subject to further analysis and pattern
matching, via computer, just as CODIS does for DNA. See Kaye, “A Fourth
Amendment Theory for Arrestee DNA and Other Biometric Databases,” 15
U.PA.J.Const.L. 1095, at 1099 (2013).

In this regard, the assertion by Justice Scalia in his dissenting opinion in
King that latent prints from crime scenes are not systematically searched against
the IAFIS database is puzzling. See King, 133 S.Ct. at 1987 (Scalia, J. dissenting).
Justice Scalia claims crime scene prints are not systematically checked against
IAFIS, “since that requires more forensic work.” Id. Why “more forensic work”
is a greater barrier obstructing systematic checks in fingerprint cases but not in
DNA cases he does not explain. Nor does he address the actual use of IAFIS for
crime investigation. Hits of crime scene fingerprints matching known subject
prints in IAFIS are estimated to be approximately 50,000 per year. National
Institute of Justice, The Fingerprint Sourcebook, (August 2011), Moses, Kenneth,
“Chapter 6, Automated Fingerprint Identification System (AFIS),” pp. 6-11; Kaye,
supra, 15 U.Pa.J.Const.L. at 1099. Of course, since this is only the number of hits,
the total number of checks (which would include inquiries where there was no hit)
must be even higher. With all due respect to Justice Scalia, how one can assert

that 50,000 hits per year (more than 135 per day) is anything other than the
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systematic use of the IAFIS database in the investigation of unsolved crimes
makes no sense.

In short, arrestee DNA profiles are used in databases to identify the arrested
person with respect to both his known and also his previously unknown crimes in
the same way fingerprints are.

The Court of Appeal attempted to distinguish DNA sampling from
fingerprints in part based on the claim that while the DNA loci used for
identification have no known purpose under current scientific knowledge, the
DNA buccal swab contains the entire human genome, with genetic information
concerning disease predisposition, physical attributes, ancestry, and potentially
other factors. Slip opinion, pp. 23 - 25. Appeflant likewise emphasizes that the
buccal swab DNA sample contains the subject’s entire genome. AAB, p. 43. But
the DNA sample is only analyzed at specific genetic loci (genes) that have no
known biological purpose, to establish identity. It is the profile derived from
analysis of these genes that is entered into the CODIS database. The statutes
provides strict prohibitions against use of the arrestee’s DNA for any purpose
other than identification. Penal Code §§ 295.1, 295.2, 299.5(i).

Neither the Court of Appeal nor appellant offer any plausible reason for
indulging in the presumption that these statutes will be ignored. Indeed, appellant
goes so far as to wildly speculate that genetic evidence might be exploited to find
a tendency to engage in criminal behavior, and perhaps lead to preventive
detention to stop crime before it happens. AAB, p. 47. This unfounded fantasy
completely ignores the direct prohibition about such use of the DNA samples
found in Penal Code § 299.5(i) (which prohibits DNA usé other than for
identification or exclusion) and § 295.2 (which specifically prohibits use of the
DNA material for testing to find a causal link between genetics and human
behavior). Neither appellant nor the Court of Appeal can point to a single instance
of misuse or abuse of the DNA database. Speculation about hypothetical misuse
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of technology has no place in search and seizure analysis. As the U.S. Supreme

Court succinctly explained in United States v. Karo (1984) 468 U.S. 705
... we have never held that potential, as opposed to actual, invasions of
privacy constitute searches for purposes of the Fourth Amendment. A
holding to that effect would mean that a policeman walking down the street
carrying a parabolic microphone capable of picking up conversations in
nearby homes would be engaging in a search even if the microphone were
not turned on. It is the exploitation of technological advances that
implicates the Fourth Amendment. 468 U.S. at 712

The Court of Appeal and appellant fail to recognize a simple judicial
solution to the use of DNA samples for purposes other than identification —
prohibit other uses if they are improper, but do not prohibit the use of the DNA for
identification. The overreaching and unnecessary solution proposed by appellant
and the Court of Appeal is to prohibit the taking of the DNA altogether so that it
cannot be used for any purpose, throwing out the baby with the bath water. This
conclusion, grounded in the fear that law enforcement officials will disregard the
authorizing statutes, does not provide a principled distinction between the taking
of fingerprints and the taking of DNA samples at arrest.

In a connected point, the Court of Appeal, and some other authorities,
suspect questionable government purposes in the fact the state retains the buccal
swab sample after the DNA profile has been developed. Slip opinion, pp. 16, 34,
55; see also United States v. Pool, 621 F.3d 1213 (9tll Cir. 2009), at 1237
(Schroeder, J., dissenting) (ruling vacated and appeal dismissed, 659 F.3d 761);
United States v. Kincade 379 F.3d 813 (9th Cir. 2004) (cert. den. 544 U.S. 924)
(O’Scannlain, J., plurality opinion at 837, Reinhardt, J., dissenting at 850); see
also AAB, pp. 41-47.

This line of argument is based on an unwarranted suspicion or

misapprehension of the reasons for retaining the sample. In fact, the swab sample
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is retained for quality control and confirmation purposes, in the event a hit is
made. California Department of Justice, “BFS DNA Frequently Asked Questions
— Retention of Offender DNA Samples,” online at

http://oag.ca.gov/bfs/prop69/fags. Other states with similar requirements give the

same explanation for retention of the DNA sample. See Texas Department of
Public Safety, “Statewide CODIS DNA Database Program — Overview,” online at
http://www.txdps.state.tx.us/CrimeL aboratory/CODIS/index.htm; Washington
State Patrol, “CODIS Laboratory,” online at

http.//www.wsp.wa.gov/forensics/docs/crimelab/codis_brochure.pdf. This is
evidence of sound forensic practice, not some intent on the part of the state to
invade the privacy of the individual beyond identification analysis.

The attacks on the analogy between DNA sampling and fingerprinting are
based on misunderstanding, speculation, or poor analysis. They are, in the whole,
unconvincing. Neither appellant nor the Court of Appeal articulate a persuasive
theoretical basis for prohibiting DNA arrestee sampling (and its use in a

searchable database) that distinguishes the practice from taking fingerprints.

B. The State’s Interests in Arrestee DNA Sampling Are Weighty,
Providing Ample Justification for the Program

While the imposition on appellant is slight, the interests of the state in
arrestee DNA sampling are weighty. The government has substantial interests in
the proper identification of those arrested, to ensure that the person arrested is
indeed the person who was sought; to ensure it is the same person who later
returns to court; to ensure, if the person escapes or flees, that the same person is
brought back under the jurisdiction of the court; and to ensure that the subject’s
prior offenses are known, so that any punishment appropriately accounts for any
recidivism, or lack thereof. To these ends, courts have approved taking various
records and biometric measurements of arrestees for over a century.  State ex rel.
Burns v. Clausmeier, 154 Ind. 599, 57 N.E. 541 (1900); Shaffer v. United States,
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24 D.C. App. 417, 425-426 (1904). DNA sampling is simply the most recent and
accurate method for meeting these important government purposes.

Indeed, this Court has recognized that a person’s identity can be described
for purposes of filing a criminal case by reference to histher DNA profile alone.
People v. Robinson (2010) 47 Cal.4th 1104. An arrestee DNA sample provides a
means whereby the state can identify a person arrested in one case as being the
subject of such a “John Doe DNA warrant” issued in another case, analogous to
what would happen if a name check or fingerprint check revealed an outstanding
arrest warrant. Robinson provides a clear example how identification is not just
what a person’s name is, but also what the person has done, with DNA making the
link between the two.

As the U.S. Supreme Court noted in Maryland v. King, supra, a related and
substantial government interest in DNA sampling is for authorities to know
whether a defendant is responsible for a violent crime, a factor that is especially
probative in determining whether he/she should be released on bail. 133 S.Ct. at
1973. A person arrested for grand theft will be more likely to appear in court in
response to release on own recognizance, or bail, if that is the only crime in his
background; less likely if he knows there is a previously undisclosed rape or
murder in his background which may be discovered, especially if his conviction
for grand theft will trigger the taking of a DNA sample. Police, prosecutors, and
courts routinely and properly take a person’s background into account when
making decisions about bail and jail release, both with respect to whether the
person will return to court, and also the danger her or she presents to the
community. Even if the person has already been released, new evidence from a
DNA sampling hit can be the basis for revaluating bail or release on own
recognizance. California law directs that the judge or magistrate setting<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>