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DIVISION 8. PRIVILEGES

CHAPTER 1. DEFINITIONS

§ 900. Application of definitions
900. Unless the provision or context otherwise requires,
the definitions in this chapter govern the construction of this
division. They do not govern the construction of any other
division.

Comment. Section 900 makes it clear that the definitions in Sections
901 through 905 apply only to Division 8 (Privileges) and that these
definitions are not applicable where the context or language of a
particular section in Division 8 requires that a word or phrase used
in that section be given a different meaning. The definitions contained
in Division 2 (commencing with Section 100) apply to the entire code,
including Division 8. Definitions applicable only to a particular article
are found in that article.

CROSS-REFERENCES

See Division 2 and the Cross-References under that division for definitions of gen-
eral application

§ 901. “Proceeding”

901. “‘Proceeding’’ means any action, hearing, investiga-
tion, inquest, or inquiry (whether eonducted by a court, ad-
ministrative agency, hearing officer, arbitrator, legislative body,
or any other person authorized by law) in which, pursuant to
law, testimony can be ecompelled to be given.

Comment. ‘‘Proceeding’’ is defined to mean all proceedings of what-
ever kind in which testimony can be compelled by law to be given. It
includes eivil and criminal actions and proceedings, administrative
proceedings, legislative hearings, grand jury proceedings, coroners’
inquests, arbitration proceedings, and any other kind of proeceeding in
which a person can be compelled by law to appear and give evidence.
This broad definition is necessary in order that Division 8 may be
made applicable to all situations where a person can be compelled to
testify. The reasons for giving this broad scope to Division 8 are stated
in the Comment to Section 910.

CROSS-REFERENCES

Definitions :
Action, see § 105
Law, see § 160

§ 902. “Civil ‘proceeding"
902. ‘‘Civil proceeding’’ means any proceeding except a
criminal proceeding.

Comment. ‘‘Civil proceeding’’ includes not only a civil action or
proceeding, but also any nonjudicial proceeding in which, pursuant to
law, testimony can be compelled to be given. See EvipEnce Cope §§ 901
and 903.

CROSS-REFERENCES
Definitions :

Criminal proceeding, see § 903
Proceeding, see § 901

(157)
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158 CALIFORNIA LAW REVISION COMMISSION

§ 903. “’Criminal proceeding”

903. ‘‘Criminal proceeding

(a) A criminal action; and

(b) A proceeding pursuant to Article 3 (commencing with
Section 3060) of Chapter 7 of Division 4 of Title 1 of the
Government Code to determine whether a public officer should
be removed from office for wilful or corrupt misconduct in
office.

Comment. This division treats a proceeding by accusation for the
removal of a public officer under Government Code Sections 3060-3073
the same as a criminal action. Proceedings by accusation and criminal
actions are so nearly alike in their basic nature that, so far as privileges
are concerned, this similar treatment is justified.

CROSS-REFERENCES

”’ means:

Definition :
Criminal action, see § 130

§ 904. "Disciplinary proceeding”’

904. “‘Disciplinary proceeding’’ means a proceeding brought
by a public entity to determine whether a right, authority,
license, or privilege (including the right or privilege to be
employed by the publice entity or to hold a public office) should
be revoked, suspended, terminated, limited, or conditioned,
but does not include a criminal proceeding.

Commeni. The definition of ‘“disciplinary proceeding’’ generally fol-
lows the definition in Government Code Section 11503 of the kind of
proceeding initiated by accusation. The Government Code definition
has been modified, however, to make it clear that Section 904 covers
not only license revocation and suspension proceedings, but also per-
sonnel disciplinary proceedings. ¢‘Disciplinary proceeding’’ does not
include, however, a proceeding by accusation for the removal of a
public officer under Government Code Section 3060 et seq.

CROSS-REFERENCES
Definitions :
Criminal proceeding, see § 903

Proceeding, see §
Public entity, see § 200

§ 905. “Presiding officer”

905. ‘‘Presiding officer’’ means the person authorized to
rule on a claim of privilege in the proceeding in which the
claim is made.

Comment. ‘‘Presiding officer’’ is defined so that reference may be
made in Division 8 to the person who makes rulings on questions of
privilege in nonjudicial proceedings. The term includes arbitrators,
hearing officers, referees, and any other person who is authorized to
make rulings on claims of privilege. It, of course, includes the judge
or other person presiding in a judicial proceeding.

CROSS-REFERENCES

Definition :
Proceeding, see § 901
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EVIDENCE CODE—PRIVILEGES 159

CHAPTER 2. APPLICABILITY OF DIVISION

§ 910. Applicability of division
910. Except as otherwise provided by statute, the provi-
sions of this division apply in all proeeedings. The provisions
of any statute making rules of evidence inapplicable in par-
ticular proceedings, or limiting the applicability of rules of
evidence in particular proceedings, do not make this division
inapplicable to such proceedings.

+Comment. Most rules of evidence are designed for use in courts. Gen-
erally, their purpose is to keep unreliable or prejudicial evidence from
being presented to the trier of faet. Privileges are granted, however,
for reasons of policy unrelated to the reliability of the information
involved. A privilege is granted because it is considered more important
to keep certain information confidential than it is to require disclosure
of all the information relevant to the issues in a pending proceeding.
Thus, for example, to protect the attorney-client relationship, it is
necessary to prevent disclosure of confidential communications made
in the course of that relationship.

If confidentiality is to be protected effectively by a privilege, the
privilege must be recognized in proceedings other than judicial pro-
ceedings, The protection afforded by a privilege would be insufficient
if a court were the only place where the privilege could be invoked.
Every officer with power to issue subpoenas for investigative purposes,
every administrative agency, every local governing board, and many
more persons could pry into the protected information if the privilege
rules were applicable only in judicial proceedings.

Therefore, the policy underlying the privilege rules requires their
recognition in all proceedings of any nature in which testimony can
be compelled by law to be given. Section 910 makes the privilege rules
applicable to all such proceedings. In this respect, it follows the prece-
dent set in New Jersey when privilege rules, based in part on the
Uniform Rules of Evidence, were enacted. See N.J. Laws 1960, Ch. 52,
p. 452 (N.J. Rev. STaT. §§ 2A:84A-1 to 2A:84A-49).

Statutes that relax the rules of evidence in particular proceedings
do not have the effect of making privileges inapplicable in such pro-
ceedings. For example, Labor Code Section 5708, which provides that
the officer conducting an Industrial Accident Commission proceeding
‘‘shall not be bound by the common law or statutory rules of evidenece,”’
does not make privileges inapplicable in such proceedings. Thus, the
lawyer-client privilege must be recognized in an Industrial Accident
Commission proceeding. On the other hand, Division 8 and other stat-
utes provide exceptions to particular privileges for particular types of
proceedings. E.g., EvipEnck Copg § 998 (physician-patient privilege in-
applicable in eriminal proceeding or diseciplinary proceeding) ; Lasor
Cope §§ 4055, 6407, 6408 (testimony by physician and certain reports
of physicians admissible as evidence in Industrial Accident Commission
proceedings).

‘Whether Section 910 is declarative of existing law is uncertain. No
California case has squarely decided whether the privileges which are
recognized in judicial proceedings are also applicable in nonjudicial

7T MJIN 2469



160 CALIFORNIA LAW REVISION COMMISSION

proceedings. By statute, however, they have been made applicable in
all adjudicatory proceedings econducted under the terms of the Ad-
ministrative Procedure Act. Govr. Cope § 11518. The reported decisions
indicate that, as a general rule, privileges are assumed to be applicable
in nonjudicial proceedings. See, e.g., McKnew v. Superior Court, 23
Cal.2d 58, 142 P.2d 1 (1943) ; Ex parte McDonough, 170 Cal. 230, 149
Pac. 566 (1915) ; Board of Educ. v. Wilkinson, 125 Cal. App.2d 100,
270 P.2d 82 (1954); In re Brunms, 15 Cal. App.2d 1, 58 P.2d 1318
(1936). Thus, Section 910 appears to be declarative of existing practice,
but there is no authority as to whether it is declarative of existing law.
Its enactment will remove the existing uncertainty coneerning the right
to claim a privilege in a nonjudicial proceeding. See generally Tenta-
tive Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article V. Privileges), 6 CaL. Law Revision CoMmMm'N, Rep.,
Rec. & Stupies 201, 309-327 (1964 ).
CROSS-REFERENCES

Definitions :

Proceeding, see § 901

Statute, see § 230

Discovery proceedings, privileges recognized, see Code of Civil Procedure § 2016 (b)
State administrative proceedings, privileges recognized, see Government Code § 11513

CHAPTER 3. GENERAL PROVISIONS RELATING TO PRIVILEGES

§ 911. General rule as to privileges

911. Except as otherwise provided by statute:

(a) No person has a privilege to refuse to be a witness.

(b) No person has a privilege to refuse to disclose any
matter or to refuse to produce any writing, object, or other
thing.

(¢) No person has a privilege that another shall not be a
witness or shall not disclose any matter or shall not produce
any writing, object, or other thing.

Comment. This section codifies the existing law that privileges are
not recognized in the absence of statute. See Chronicle Pub. Co. v.
Superior Court, 54 Cal.2d 548, 565, 7 Cal. Rptr. 109, 117, 354 P.2d 637,
645 (1960) ; Tatkin v. Superior Court, 160 Cal. App.2d 745, 753, 326
P.2d 201, 205-206 (1958); Whitlow v. Superior Court, 87 Cal. App.2d
175, 196 P.2d 590 (1948). See also 8 WiaMore, EviDENCE § 2286
(MeNaughton rev. 1961); WiTkiN, CALIFORNIA EvVIDENCE § 396 at
446 (1958). This is one of the few instances where the Evidence Code
precludes the courts from elaborating upon the statutory scheme. Even
with respeet to privileges, however, the courts to a limited extent are
permitted to develop the details of declared principles. See, e.g., Section
1060 (trade secret).

CROSS-REFERENCES
Definitions :
Person, see § 175
Statute, see § 230
Writing, see § 250 .
Work product of attorney, discovery of, see Code of Civil Procedure § 2016 (b)
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§ 912. Waiver of privilege

912. (a) Except as otherwise provided in this section, the
right of any person to claim a privilege provided by Section
954 (lawyer-client privilege), 980 (privilege for confidential
marital communications), 994 (physician-patient privilege),
1014 (psychotherapist-patient privilege), 1033 (privilege of
penitent), or 1034 (privilege of clergyman) is waived with
respect to a communication protected by such privilege if any
holder of the privilege, without coercion, has disclosed a sig-
nificant part of the communication or has consented to such
disclosure made by anyone. Consent to disclosure is manifested
by any statement or other conduct of the holder of the privi-
lege indicating his consent to the disclosure, including his
failure to claim the privilege in any proceeding in which he
has the legal standing and opportunity to claim the privilege.

(b) Where two or more persons are joint holders of a privi-
lege provided by Section 954 (lawyer-client privilege), 994
(physician-patient privilege), or 1014 (psychotherapist-patient
privilege), a waiver of the right of a particular joint holder
of the privilege to claim the privilege does not affect the right
of another joint holder to claim the privilege. In the case of
the privilege provided by Section 980 (privilege for confi-
dential marital communieations), a waiver of the right of one
spouse to claim the privilege does not affect the right of the
other spouse to claim the privilege.

(e) A disclosure that is itself privileged under this divi-
sion is not a waiver of any privilege.

(d) A disclosure in confidence of a communication that is
protected by a privilege provided by Section 954 (lawyer-
client privilege), 994 (physician-patient privilege), or 1014
(psychotherapist-patient privilege), when such disclosure is
reasonably necessary for the accomplishment of the purpose
for which the lawyer, physician, or psychotherapist was con-
sulted, is not a waiver of the privilege.

Comment. This section covers in some detail the matter of waiver of
those privileges that protect confidential communications.

Subdivision (a). Subdivision (a) states the general rule with re-
spect to the manner in which a privilege is waived. Failure to claim
the privilege where the holder of the privilege has the legal standing
and the opportunity to claim the privilege constitutes a waiver. This
seems to be the existing law. See City & County of San Francisco v.
Superior Court, 37 Cal.2d 227, 233, 231 P.2d 26, 29 (1951); Lissak v.
Crocker Estate Co., 119 Cal. 442, 51 Pac. 688 (1897). There is, how-
ever, at least one case that is out of harmony with this rule. People v.
Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954) (defendant’s failure to
claim privilege to prevent a witness from testifying to a communication
between the defendant and his attorney held not to waive the privilege
to prevent the attorney from similarly testifying).

Subdivision (b). A waiver of the privilege by a joint holder of the
privilege does not operate to waive the privilege for any of the other

MJN 2471



162 CALIFORNIA LAW REVISION COMMISSION

joint holders of the privilege. This codifies existing law. See People v.
Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954); People v. Abair, 102
Cal. App.2d 765, 228 P.2d 336 (1951).

Subdwision (¢). A privilege is not waived when a revelation of the
privileged matter takes place in another privileged communication.
Thus, for example, a person does not waive his lawyer-client privilege
by telling his wife in confidence what it was that he told his attorney.
Nor does a person waive the marital communication privilege by telling
his attorney in confidence in the course of the attorney-client relation-
ship what it was that he told his wife. And a person does not waive the
lawyer-client privilege as to a ecommunication by relating it to another
attorney in the course of a separate relationship. A privileged commu-
nication should not cease to be privileged merely because it has been
related in the course of another privileged communication. The theory
underlying the concept of waiver is that the holder of the privilege has
abandoned the secrecy to which he is entitled under the privilege.
Where the revelation of the privileged matter takes place in another
privileged communication, there has not been such an abandonment. Of
course, this rule does not apply unless the revelation was within the
scope of the relationship in which it was made; a client consulting his
lawyer on a contract matter who blurts out that he told his doctor that
he had a venereal disease has waived the privilege, even though he in-
tended the revelation to be confidential, because the revelation was not
necessary to the contract business at hand.

Subdivision (d). Subdivision (d) is designed to maintain the con-
fidentiality of communications in certain situations where the commu-
nications are disclosed to others in the course of accomplishing the
purpose for which the lawyer, physician, or psychotherapist was con-
sulted. For example, where a confidential communication from a client
is related by his attorney to a physician, appraiser, or other expert in
order to obtain that person’s assistance so that the attorney will better
be able to advise his client, the disclosure is not a waiver of the privi-
lege, even though the disclosure is made with the client’s knowledge
and consent. Nor would a physician’s or psychotherapist’s keeping of
confidential records necessary to diagnose or treat a patient, such as
confidential hospital records, be a waiver of the privilege, even though
other authorized persons have access to the records. Communications
such as these, when made in confidence, should not operate to destroy
the privilege even when they are made with the consent of the client or
patient. Here, again, the privilege holder has not evidenced any aban-
donment of secrecy. Hence, he should be entitled to maintain the con-
fidential nature of his communications to his attorney or physician
despite the necessary further disclosure.

Subdivision (d) may change California law. Himmelfarb v. United
States, 175 ¥.2d 924 (9th Cir. 1949), applying the California law of
privileges, held that a lawyer’s revelation to an accountant of a client’s
communication to the lawyer waived the client’s privilege if such reve-
lation was authorized by the client. However, no California case pre-
cisely in point has been found.
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CROSS-REFERENCES
Definitions :
Conduct, see § 125
Person, see § 175
Proceeding, see § 901
Statement, see § 225
Physical or mental examination for discovery, when privilege waived, see Code of
Civil Procedure § 2032

§ 913. Comment on, and inferences from, exercise of privilege

913. (a) If in the instant proceeding or on a prior oceasion
a privilege is or was exercised not to testify with respect to
any matter, or to refuse to disclose or to prevent another from
disclosing any matter, neither the presiding officer nor eounsel
may comment thereon, no presumption shall arise because of
the exercise of the privilege, and the trier of fact may not
draw any inference therefrom as to the credibility of the
witness or as to any matter at issue in the proceeding.

(b) The court, at the request of a party who may be ad-
versely affected because an unfavorable inference may be
drawn by the jury because a privilege has been exercised, shall
instruet the jury that no presumption arises because of the
exercise of the privilege and that the jury may not draw any
inference therefrom as to the credibility of the witness or as
to any matter at issue in the proceeding.

Comment. Section 913 prohibits any comment on the exercise of a
privilege and provides that the trier of fact may not draw any infer-
ence therefrom. Except as noted below, this probably states existing
law. See People v. Wilkes, 44 Cal.2d 679, 284 P.2d 481 (1955). In addi-
tion, the ecourt is required, upon request of a party who may be ad-
versely affected, to instruct the jury that no presumption arises and
that no inference is to be drawn from the exercise of a privilege. If
comment could be made on the exercise of a privilege and adverse in-
ferences drawn therefrom, a litigant would be under great pressure to
forgo his claim of privilege and the protection sought to be afforded
by the privilege would be largely negated. Moreover, the inferences
which might be drawn would, in many instances, be quite unwarranted.

It should be noted that Section 913 deals only with comment upon,
and the drawing of adverse inferences from, the exercise of a privilege.
Section 913 does not purport to deal with the inferences that may be
drawn from, or the comment that may be made upon, the evidence in
the case.

Section 13 of Article I of the California Constitution provides that,
in a criminal case, the failure of the defendant to explain or to deny
by his testimony the evidence in the case against him may be com-
mented upon. The courts, in reliance on this provision, have held that
the failure of a party in either a civil or criminal case to explain or
to deny the evidence against him may be considered in determining
what inferences should be drawn from that evidence. People v. Adam-
son, 27 Cal.2d 478, 165 P.2d 3 (1946) ; Fross v. Wotton, 3 Cal.2d 384,
44 P.2d 350 (1935). However, the cases have emphasized that this right
of comment and consideration does not extend in eriminal cases to the
drawing of inferences from the claim of privilege itself. Inferences
may be drawn only from the evidence in the ecase and the defendant’s
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failure to explain or deny such evidence. People v. Ashley, 42 Cal.2d
246, 267 P.2d 271 (1954); People v. Adamson, supra, 27 Cal.2d 478,
165 P.2d 3 (1946). Section 413 of the Evidence Code expresses the
principle underlying this constitutional provision; nothing in Section
913 affects the application of Section 413 in either eriminal or eivil
cases. See the Comment to EvipENcE CopE § 413. Thus, for example,
it is perfectly proper under the Evidence Code for counsel to point
out that the evidence against the other party is uncontradicted.

People v. Adamson, supra, sustained the validity of Article I, Section
13, of the California Constitution against an attack based upon the
United States Constitution. The Adamson decision was affirmed by the
United States Supreme Court in Adamson v. California, 332 U.S. 46
(1947), on the ground that the federal privilege arising under the
Fifth Amendment to the United States Constitution did not apply in
state proceedings. This basis for the decision in Adamson v. California,
supra, was recently repudiated in Malloy v. Hogan, 378 U.S. 1 (1964),
which held that the privilege against self-incrimination is made appli-
cable to state proceedings by the Fourteenth Amendment. In neither
case, however, did the United States Supreme Court decide whether
the right of comment and inference permissible under California law
is consistent with the guarantees of the federal constitution. Nonethe-
less, the Malloy decision has at least cast doubt on the validity of the
California rule—reflected in Article I, Section 13, of the California
Constitution and Evidence Code Section 413—when a federal consti-
tutional privilege is involved.

Section 913 may modify existing California law as it applies in civil
cases. In Nelson v. Southern Pacific Co.,, 8 Cal2d 648, 67 P.2d 682
(1937), the Supreme Court held that evidence of a person’s exercise
of the privilege against self-inerimination in a prior proceeding may
be shown for impeachment purposes if he testifies in a self-exculpatory
manner in a subsequent proceeding. The Supreme Court within recent
years has overruled statements in certain criminal cases declaring a
similar rule. People v. Snyder, 50 Cal.2d 190, 197, 324 P.2d 1, 6 (1958)
(overruling or disapproving several cases there cited). See also People
v. Sharer, 61 Cal.2d ___, 40 Cal. Rptr. 851, 395 P.2d 899 (1964). Section
913 will, in effect, overrule the holding in the Nelson case, for it declares
that no inference may be drawn from an exercise of a privilege either
on the issue of credibility or on any other issue, whether the privilege
was exercised in the instant proceeding or on a prior occasion. The
status of the rule in the Nelson case has been in doubt because of the
recent holdings in ceriminal cases; Section 913 eliminates any remaining
basis for applying a different rule in civil cases.

There is some language in Fross v. Wotton, 3 Cal.2d 384, 44 P.2d
350 (1935), that indicates that unfavorable inferences may be drawn
in a civil case from a party’s claim of the privilege against self-in-
crimination during the case itself. Such language was unnecessary to
that decision ; but, if it does indicate California law, that law is changed
by Evidence Code Sections 413 and 913. Under these sections, it is
clear that, in civil cases as well as criminal cases, inferences may be
drawn only from the evidence in the case, not from the claim of
privilege.
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CROSS-REFERENCES

Comment on failure of criminal defendant to explain or deny evidence against him,
see Constitution, Art. I, § 13 ; Penal Code § 1127
Definitions :
Inference, see § 600
Presiding officer, see § 905
Presumption, see § 600
Proceeding, see § 901
Trier of fact, see § 235
Failure to explain or deny evidence in case, see § 413

§ 914. Determination of claim of privilege; limitation on
punishment for contempt

914. (a) The presiding officer shall determine a claim of
privilege in any proceeding in the same manner as a court de-
termines such a claim under Article 2 (commencing with Seec-
tion 400) of Chapter 4 of Division 3.

(b) No person may be held in contempt for failure to dis-
close information claimed to be privileged unless he has failed
to comply with an order of a court that he disclose such in-
formation. This subdivision does not apply to any govern-
mental agency that has constitutional contempt power, nor
does it impliedly repeal Chapter 4 (commencing with Section
9400) of Part 1 of Division 2 of Title 2 of the Government
Code. If no other statutory procedure is applicable, the pro-
cedure prescribed by Section 1991 of the Code of Civil Pro-
cedure shall be followed in seeking an order of a court that
the person disclose the information claimed to be privileged.

Comment. Subdivision (a) makes the general provisions concerning
preliminary determinations on admissibility of evidence (Sections 400-
406) applicable when a presiding officer who is not a judge is called
upon to determine whether or not a privilege exists. Subdivision (a)
is necessary because Sections 400-406, by their terms, apply only to
determinations by a court.

Subdivision (b) is needed to protect persons claiming privileges in
nonjudicial proceedings. Because such proceedings are often conducted
by persons untrained in law, it is desirable to have a judicial determi-
nation of whether a person is required to disclose information claimed
to be privileged before he can be held in contempt for failing to disclose
such information. What is contemplated is that, if a claim of privilege
is made in a nonjudicial proceeding and is overruled, application must
be made to a court for an order compelling the witness to answer. Only
if such order is made and is disobeyed may a witness be held in con-
tempt. That the determination of privilege in a judicial proceeding
is a question for the judge is well-established California law. See, e.g.,
Holm v. Superior Court, 42 Cal.2d 500, 507, 267 P.2d 1025, 1029 (1954).

Subdivision (b), of course, does not apply to any body—such as the
Publie Utilities Commission—that has constitutional power to impose
punishment for contempt. See, e.g., Can. Consr., Art. XII, § 22. Nor
does this subdivision apply to witnesses before the State Legislature
or its committees. See Govr. CopE §§ 9400-9414.,
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CROSS-REFERENCES

Definitions :

Presiding officer, see § 905

Proceeding, see § 901

Statute, see § 230
Procedure for compelling testimony in out-of-court proceedings, see Code of Civil

Procedure § 1991

Procedure for determining questions of fact on claims of privilege, see §§ 404, 405
Public Utilities Commission, power to punish for contempt, see Constitution, Art.

)

State Legislature or its committees compelling testimony, see Government Code
§§ 9400-9414

§ 915. Disclosure of privileged information in ruling on claim of privilege

915. (a) Subject to subdivision (b), the presiding officer
may not require disclosure of information claimed to be privi-
leged under this division in order to rule on the claim of
privilege.

(b) When a court is ruling on a claim of privilege under
Article 9 (commencing with Section 1040) of Chapter 4 (offi-
cial information and identity of informer) or under Section
1060 (trade secret) and is unable to do so without requiring
disclosure of the information claimed to be privileged, the court
may require the person from whom disclosure is sought or the
person authorized to claim the privilege, or both, to disclose
the information in chambers out of the presence and hearing
of all persons except the person authorized to claim the privi-
lege and such other persons as the person authorized to claim
the privilege is willing to have present. If the judge deter-
mines that the information is privileged, neither he nor any
other person may ever disclose, without the consent of a per-
son authorized to permit diseclosure, what was disclosed in the
course of the proceedings in chambers.

Comment. Subdivision (a) states the general rule that revelation of
the information asserted to be privileged may not be compelled in
order to determine whether or not it is privileged. This codifies existing
law. See Collette v. Sarrasin, 184 Cal. 283, 288-289, 193 Pac. 571, 573
(1920) ; People v. Glen Arms Estate, Inc., 230 Cal. App.2d —__, ___
note 1, 41 Cal. Rptr. 303, 305 note 1 (1964).

Subdivision (b) provides an exeeption to this general rule for infor-
mation claimed to be privileged under Section 1040 (official informa-
tion), Section 1041 (identity of an informer), or Section 1060 (trade
secret). These privileges exist only if the interest in maintaining the
secrecy of the information outweighs the interest in seeing that justice
is done in the particular case. In at least some cases, it will be neces-
sary for the judge to examine the information claimed to be privileged
in order to balance these competing considerations intelligently. See
People v. Glen Arms Estate, Inc., 230 Cal. App.2d ___, ___ note 1, 41
Cal. Rptr. 303, 305 note 1 (1964), and the cases cited in 8 WIGMORE,
EvmENcE § 2379 at 812 note 6 (McNaughton rev. 1961). And see United
States v. Reynolds, 345 U.S. 1, 7-11 (1953), and pertinent discussion
thereof in 8 Wiegmore, EvibENcE § 2379 (McNaughton rev. 1961).
Even in these cases, Section 915 undertakes to give adequate protec-
tion to the person claiming the privilege by providing that the infor-
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mation be disclosed in confidence to the judge and requiring that it be
kept in confidence if it is found to be privileged.

The exception in subdivision (b) applies only when a court is ruling
on the claim of privilege. Thus, in view of subdivision (a), disclosure
of the information cannot be required, for example, in an administra-
tive proceeding.

CROSS-REFERENCES
Definitions :
Person, see § 175

Presiding officer, see § 905
Procedure for determining claimsQf privilege, see §§ 404, 405, 914

§ 916. Exclusion of privileged information where persons authorized to
claim privilege are not present

916. (a) The presiding officer, on his own motion or on the
motion of any party, shall exclude information that is sub-
ject to a claim of privilege under this division if:

(1) The person from whom the information is sought is not
a person authorized to claim the privilege; and

(2) There is no party to the proceeding who is a person au-
thorized to claim the privilege.

(b) The presiding officer may not exclude information
under this section if :

(1) He is otherwise instructed by a person authorized to
permit disclosure; or

(2) The proponent of the evidence establishes that there is
no person authorized to claim the privilege in existence.

Comment. Section 916 is needed to protect the holder of a privilege
when he is not available to protect his own interest. For example, a
third party—perhaps the lawyer’s secretary—may have been present
when a confidential communication to a lawyer was made. In the ab-
sence of both the holder himself and the lawyer, the secretary could be
compelled to testify concerning the communication if there were no
provision such as Section 916 which requires the presiding officer to
recognize the privilege.

The erroneous exclusion of information pursuant to Section 916 on
the ground that it is privileged might amount to prejudicial error. On
the other hand, the erroneous failure to exclude information pursuant
to Section 916 could not amount to prejudicial error. See EVIDENCE
Cope § 918.

Section 916 may be declarative of the existing law. No case in point
has been found, but see the language in People v. Atkinson, 40 Cal. 284,
285 (1870) (attormey-client privilege).

CROSS-REFERENCES
Definitions:
Evidence, see § 140
Person, see § 175

Presiding officer, see § 905
Proceeding, see § 901

§ 917. Presumption that certain communications are confidential

917. Whenever a privilege is claimed on the ground that
the matter sought to be disclosed is a communication made in
confidence in the course of the lawyer-client, physician-patient,
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psychotherapist-patient, clergyman-penitent, or husband-wife
relationship, the communication is presumed to have been
made in confidence and the opponent of the claim of privilege
has the burden of proof to establish that the communication
was not confidential.

Comment. A number of sections provide privileges for communica-
tions made ‘‘in confidence’’ in the course of certain relationships. Al-
though there appear to have been no cases involving the question in
California, the general rule elsewhere is that a communication made in
the course of such a relationship is presumed to be confidential and
the party objecting to the claim of privilege has the burden of showing
that it was not. See generally, with respect to the marital communica-
tion privilege, 8 Wiamorg, EvipEncE § 2336 (McNaughton rev. 1961).
See also Blau v. United States 340 U.8. 332, 333-335 (1951) (holding
that marital communications are presumed to be confidential). In
adopting by statute a revised version of the privileges article of the
Uniform Rules of Evidence, New Jersey included such a provision in
its statement of the lawyer-client privilege. N.J. REv. STAT. § 2A :84A-
20(3), added by N.J. Laws 1960, Ch. 52, p. 452.

If the privilege claimant were required to show that the communi-
cation was made in confidence, he would be compelled, in many cases,
to reveal the subject matter of the communication in order to establish
his right to the privilege. Hence, Section 917 is included to establish a
presumption of confidentiality, if this is not already the existing law in
California. See Sharon v. Sharon, 79 Cal. 633, 678, 22 Pac. 26, 40
(1889) (attorney-client privilege); Hager v. Shindler, 29 Cal. 47, 63
(1865) (‘‘Prima facie, all communications made by a client to his at-
torney or counsel [in the course of that relationship] must be regarded
as confidential.’’).

CROSS-REFERENCES
Definitions :
Burden of proof, see § 115
Presumption, see § 600

§ 918. Effect of error in overruling claim of privilege

918. A party may predicate error on a ruling disallowing
a claim of privilege only if he is the holder of the privilege,
except that a party may predicate error on a ruling disallow-
ing a claim of privilege by his spouse under Section 970 or 971.
Comment. This section is consistent with existing law. See People v.
Gonzales, 56 Cal. App. 330, 204 Pac. 1088 (1922), and discussion of
similar cases cited in Tentative Recommendation and a Study Relating
to the Uniform Rules of Evidence (Article V. Privileges), 6 CaL. Law

RevisioN Comm’N, REP., REC. & StUupiEs 201, 525 note 5 (1964).

§ 919. Admissibility where disclosure erroneously compelied
919. Evidence of a statement or other disclosure of privi-
leged information is inadmissible against a holder of the
privilege if:
(a) A person authorized to claim the privilege claimed it
but nevertheless disclosure erroneously was required to be
made; or
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(b) The presiding officer did not exclude the privileged in-
formation as required by Section 916.

Comment. Section 919 protects a holder of a privilege from the detri-
ment he would otherwise suffer in a later proceeding when, in a prior
proceeding, the presiding officer erroneously overruled a claim of priv-
ilege and compelled revelation of the privileged information. Although
Section 912 provides that such a coerced disclosure does not waive a
privilege, it does not provide specifically that evidence of the prior
disclosure is inadmissible; Section 919 assures the inadmissibility of
such evidence in the subsequent proceeding.

Section 919 probably states existing law. See People v. Abair, 102
Cal. App.2d 765, 228 P.2d 336 (1951) (prior disclosure by an attorney
held inadmissible in a later proceeding where the holder of the privilege
had first opportunity to object to attorney’s testifying). See also People
v. Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954). However, there is little
case authority upon the proposition.

CROSS-REFERENCES
Definitions :
Evidence, see § 140

Person, see § 175
Presiding officer, see § 905

§ 920. No implied repeal
920. Nothing in this division shall be construed to repeal
by implication any other statute relating to privileges.

Comment. Some of the statutes relating to privileges are found in
other codes and are continued in force. See, €.9., PENAL CobE §§ 266h
and 2661 (making the marital communications privilege inapplicable in
prosecutions for pimping and pandering, respectively). Section 920 as-
sures that nothing in this division makes privileged any information
declared by statute to be unprivileged or makes unprivileged any in-

formation declared by statute to be privileged.

CROSS-REFERENCES

Definition :
Statute, see § 230

CHAPTER 4. PARTICULAR PRIVILEGES

Article 1. Privilege of Defendant in Criminal Case

§ 930. Privilege not to be called as a witness and not to testify
930. To the extent that such privilege exists under the.Con-
stitution of the United States or the State of California, a
defendant in a criminal case has a privilege not to be called
as a witness and not to testify.

Comment. Section 930 recognizes that the defendant in a criminal
case has a constitutional privilege not to be called as a witness and not
to testify. Carn. Const., Art. I, § 13. See Killpatrick v. Superior Court,
153 Cal. App.2d 146, 314 P.2d 164 (1957); People v. Talle, 111 Cal.
App.2d 650, 245 P.2d 633 (1952). Section 930 also recognizes that the
defendant may have a similar privilege under the United States Consti-
tution. See Malloy v. Hogan, 378 U.S. 1 (1964).
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CROSS-REFERENCES
Constitutional provisions :

Cal. Constitution, Art. I, § 13
U.S. Constitution, Fifth Amendment

Article 2. Privilege Against Self-Incrimination

§ 940. Privilege against self-incrimination
940. To the extent that such privilege exists under the
Constitution of the United States or the State of California,
a person has a privilege to refuse to disclose any matter that

may tend to ineriminate him.

Comment. Section 940 recognizes the privilege (derived from the
California and United States Constitutions) of a person to refuse, when
testifying, to give information that might tend to ineriminate him. See
Fross v. Wotton, 3 Cal.2d 384, 44 P.2d 350 (1935) ; In re Leavitt, 174
Cal. App.2d 535, 345 P.2d 75 (1959). This privilege should be dis-
tinguished from the privilege stated in Section 930 (privilege of de-
fendant in a criminal case to refuse to testify at all).

Section 940 does not determine the scope of the privilege against
self-incrimination; the scope of the privilege is determined by the
pertinent provisions of the California and United States Constitutions
as interpreted by the courts. See Can. Const., Art. I, § 13. See also
Malloy v. Hogan, 378 U.S. 1 (1964). Nor does Section 940 prescribe the
exceptions to the privilege or indicate when it has been waived. This,
too, is determined by the cases interpreting the pertinent provisions of
the California and United States Constitutions. For a statement of the
scope of the constitutional privilege and some of its exceptions, see
Tentative Recommendation and a Study Relating to the Uniform Rules
of Evidence (Article V. Privileges), 6 CaL. Law Revision CoMM’N,
Rep., Rec. & Stupies 201, 215-218, 343-377 (1964).

CROSS-REFERENCES
Constitutional provisions:

Cal. Constitution, Art. I, § 13
U.S. Constitution, Fifth Amendment .
Determination of whether evidence may tend to incriminate, see § 404

Article 3. Lawyer-Client Privilege
§ 950. “Lawyer”

950. As used in this article, ‘‘lawyer’’ means a person au-
thorized, or reasonably believed by the client to be authorized,
to practice law in any state or nation.

Comment. ‘‘Lawyer”’ is defined to include a person ‘‘reasonably be-
lieved by the client to be authorized’’ to practice law. Since the privi-
lege is intended to encourage full disclosure, the client’s reasonable
belief that the person he is consulting is an attorney is sufficient to
justify application of the privilege. See 8 WiaMoRrE, EvIDENCE § 2302
(MeNaughton rev. 1961), and cases there cited in note 1. See also
McCormick, EviDENCE § 92 (1954).

There is no requirement that the lawyer be licensed to practice in a
jurisdiction that recognizes the lawyer-client privilege. Legal transac-
tions frequently ecross state and national boundaries and require con-
sultation with attorneys from many different jurisdictions. When a
California resident travels outside the State and has occasion to con-
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sult a lawyer during such travel, or when a lawyer from another state
or nation participates in a transaction involving a California client,
the client should be entitled to assume that his communications will be
given as much protection as they would be if he consulted a California
lawyer in California. A client should not be foreed to inquire about the
jurisdictions where the lawyer is authorized to practice and whether
such jurisdictions recognize the lawyer-client privilege before he may
safely communicate with the lawyer.:
CROSS-REFERENCES

Definitions :

Client, see § 951

State, see § 220
Similar provisions:

Physician-patient privilege, see § 990
Psychotherapist-patient privilege, see § 1010

§ 951. “Client”

951. As used in this article, ‘‘client’’ means a person who,
directly or through an authorized representative, consults a
lawyer for the purpose of retaining the lawyer or securing
legal service or advice from him in his professional capacity,
and includes an incompetent (a) who himself so consults the
lawyer or (b) whose guardian or conservator so consults the
lawyer in behalf of the incompetent.

Comment. Under Section 951, public entities have a privilege inso-
far as communications made in the course of the lawyer-client relation-
ship are concerned. This codifies existing law. See Holm v. Superior
Court, 42 Cal.2d 500, 267 P.2d 1025 (1954). Likewise, such unincorpor-
ated organizations as labor unions, social clubs, and fraternal societies
have a lawyer-client privilege when the organization (rather than its
individual members) is the client. See EvipEnce Cope § 175 (defining
““‘person’’) and § 200 (defining ‘‘public entity’’).

CROSS-REFERENCES
Definitions :

Lawyer, see § 950

Person, see § 175
Similar provisions:

Physician-patient privilege, see § 991
Psychotherapist-patient privilege, see § 1011

§ 952, “"Confidential communication between client and lawyer”

952. As used in this article, ‘‘confidential communication
between client and lawyer’’ means information transmitted be-
tween a client and his lawyer in the eourse of that relationship
and in confidence by a means which, so far as the client is
aware, discloses the information to mo third persons other
than those who are present to further the interest of the client
in the consultation or those to whom disclosure is reasonably
necessary for the transmission of the information or the ac-
complishment of the purpose for which the lawyer is con-
sulted, and includes advice given by the lawyer in the course
of that relationship.

Comment. The requirement that the communication be made in the
course of the lawyer-client relationship and be confidential is in aceord

~ MJN 2481



172 CALIFORNIA LAW REVISION COMMISSION

with existing law. See City & County of San Francisco v. Superior
Court, 37 Cal.2d 227, 234-235, 231 P.2d 26, 29-30 (1951).

Confidential communications also include those made to third parties
—such as the lawyer’s secretary, a physician, or similar expert—for the
purpose of transmitting such information to the lawyer because they
are ‘‘reasonably necessary for the transmission of the information.”’
This codifies existing law. See, e.g., City & County of San Francisco v.
Superior Court, supre (communication to a physician); Loftin v.
Glaser, Civil No. 789604 (L.A. Super. Ct., July 23, 1964) (communica-
tion to an accountant), as reported in Los Angeles Daily Journal Re-
port Section, August 25, 1964 (memorandum opinion of Judge Phil-
brick McCoy).

A lawyer at times may desire to have a client reveal information to
an expert consultant in order that the lawyer may adequately advise his
client. The inclusion of the words ‘‘or the accomplishment of the pur-
pose for which the lawyer is consulted’’ assures that these communica-
tions, too, are within the scope of the privilege. This part of the defini-
tion may change existing law. Himmelfarb v. United States, 175 F.2d
924, 938-939 (9th Cir. 1949), applying California law, held that the
presence of an accountant during a lawyer-client consultation destroyed
the privilege, but no California case directly in point has been found.
Of course, if the expert consultant is acting merely as a conduit for
communications from the client to the attorney, the doctrine of City &
County of San Francisco v. Superior Court, supra, applies and the
communication would be privileged under existing law as well as under
this section. See also EvipENCE CobE § 912(d) and the Comment thereto.

The words ‘‘other than those who are present to further the interest
of the client in the consultation’’ indicate that a communication to a
lawyer is nonetheless confidential even though it is made in the presence
of another person—such as a spouse, parent, business associate, or
joint client—who is present to further the interest of the client in the
consultation. These words refer, too, to another person and his attorney
who may meet with the client and his attorney in regard to a matter
of joint concern. This may change existing law, for the presence of a
third person sometimes has been held to destroy the confidential char-
acter of the consultation, even where the third person was present
because of his coneern for the welfare of the client. See Attorney-Client
Privilege in California, 10 Stan. L. Rev. 297, 308 (1958), and authori-
ties there cited in notes 67-71. See also Himmelfarb v. United States,
supra.

CROSS-REFERENCES
Definitions:

Client, see § 951

Lawyer, see § 950

Person, see § 175
Disclosure to third person, when privileged, see § 912
Presumption that communication is confidential, see § 917
Similar provisions:

Physician-patient privilege, see § 992
Psychotherapist-patient privilege, see § 1012
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§ 953. "“Holder of the privilege”

953. As used in this article, ‘‘holder of the privilege’’
means:

(a) The client when he has no guardian or conservator.

(b) A guardian or conservator of the client when the client
‘has a guardian or conservator.

(e) The personal representative of the client if the client is
dead.

(d) A sueccessor, assign, trustee in dissolution, or any simi-
lar representative of a firm, association, organization, partner-
ship, business trust, corporation, or public entity that is no
longer in existence,

Comment. Under subdivisions (a) and (b), the guardian of a client
is the holder of the privilege if the client has a guardian, and the
client becomes the holder of the privilege when he no longer has a
guardian. For example, if an underage client or his guardian consults
a lawyer, the guardian is the holder of the privilege under subdivision
(b) until the guardianship is terminated; thereafter, the client him-
self is the holder of the privilege. The present California law is un-
certain. The statutes do not deal with the problem, and no appellate
decision has discussed it.

Under subdivision (e), the personal representative of a client is the
holder of the privilege when the client is dead. He may either claim
or waive the privilege on behalf of the deceased client. This may be a
change in California law. Under existing law, it seems probable that
the privilege survives the death of the client and that no one can waive
it after the client’s death. See Collette v. Sarrasin, 184 Cal. 283, 289,
193 Pae. 571, 573 (1920). Hence, the privilege apparently is recognized
even when it would be clearly to the interest of the estate of the de-
ceased client to waive it. Under Section 953, however, the personal
representative of a deceased client may waive the privilege. The pur-
pose underlying the privilege—to provide a client with the assurance
of confidentiality—does not require the recognition of the privilege
when to do so is detrimental to his interest or to the interests of his
estate.

CROSS-REFERENCES
Definitions:
Client, see § 951
Public entity, see § 200
Similar provisions:
Physician-patijent privilege, see § 993
Psychotherapist-patient privilege, see § 1013

§ 954. Lawyer-client privilege

954. Subject to Section 912 and except as otherwise pro-
vided in this article, the client, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between client and
lawyer if the privilege is claimed by:

(a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by the
holder of the privilege; or
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(e) The person who was the lawyer at the time of the confi-
dential communication, but such person may not claim the
privilege if there is no holder of the privilege in existence or
if he is otherwise instrueted by a person authorized to permit
disclosure.

Comment. Section 954 is the basic statement of the lawyer-client
privilege. Exceptions to this privilege are stated in Seections 956-962.

Persons entitled to clatm the privilege. The persons entitled to claim
the privilege are specified in subdivisions (a), (b), and (¢). See
EvENCE CobE § 953 for the definition of ‘“holder of the privilege.’’

Eavesdroppers. Under Section 954, the lawyer-client privilege can
be asserted to prevent amyone from testifying to a confidential com-
munication. Thus, clients are protected against the risk of disclosure by
eavesdroppers and other wrongful interceptors of confidential commu-
nications between lawyer and client. Probably no such protection was
provided prior to the enactment of Penal Code Sections 653i and 653j.
See People v. Castiel, 153 Cal. App.2d 653, 315 P.2d 79 (1957). See
also Attorney-Client Privilege in Californie, 10 Stan. L. Rev. 297, 310-
312 (1958), and cases there cited in note 84.

Penal Code Section 653j makes evidence obtained by electromic
eavesdropping or recording in violation of the section inadmissible in
““any judicial, administrative, legislative, or other proceeding.’’ The
section also provides a criminal penalty and contains definitions and
exceptions. Penal Code Section 653i makes it a felony to eavesdrop
by an electronic or other device upon a conversation between a per-
son in custody of a public officer or on public property and that per-
son’s lawyer, religious advisor, or physician.

Section 954 is consistent with Penal Code Sections 6531 and 653j but
provides broader protection, for it protects against disclosure of con-
fidential ecommunications by anvone who obtained knowledge of the
communication without the client’s consent. See also EviIDENCE CoDE
§ 912 (when disclosure with client’s consent constitutes a waiver of
the privilege). The use of the privilege to prevent testimony by eaves-
droppers and those to whom the communication was wrongfully dis-
closed does not, however, affect the rule that the making of the commu-
nication under circumstances where others could easily overhear it is
evidence that the client did not intend the communication to be confi-
dential. See Sharon v. Sharon, 79 Cal. 633, 677, 22 Pac. 26, 39 (1889).

Termination of privilege. The privilege may be claimed by a per-
son listed in Section 954, or the privileged information excluded by the
presiding officer under Section 916, only if there is a holder of the
privilege in existence. Hence, the privilege ceases to exist when the
client’s estate is finally distributed and his personal representative is
discharged. This is apparently a change in California law. Under the
existing law, it seems likely that the privilege continues to exist in-
definitely after the client’s death and that no one has authority to
waive the privilege. See Collette v. Sarrasin, 184 Cal. 283, 193 Pac. 571
(1920). See generally Paley v. Superior Court, 137 Cal. App.2d 450,
290 P.2d 617 (1955), and discussion of the analogous situation in
connection with the physician-patient privilege in Tentative Recom-
mendation and o Study Relating to the Uniform Rules of Evidence
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(Article V. Privileges), 6 Car. Law Revision Comm’~N, Rer., REc. &
Stupies 201, 408-410 (1964). Although there is good reason for main-
taining the privilege while the estate is being administered—particu-
larly if the estate is involved in litigation—there is little reason to
preserve secrecy at the expense of excluding relevant evidence after the
estate is wound up and the representative is discharged.
CROSS-REFERENCES

Definitions :

Client, see § 951

Confidential communication between client and lawyer, see § 952

Holder of the privilege, see § 953

Lawyer, see § 950

Person, see § 175
Eavesdrggping on privileged communicationg prohibited, see Penal Code §§ 653i,
6533 .

J
General provigions relating to privileges, see §§ 910-920
Similar provisions:
Physician-patient privilege, see § 994
Psychotherapist-patient privilege, see § 1014

§ 955. When lawyer required to claim privilege
955. The lawyer who received or made a communication
subject to the privilege under this article shall claim the priv-
ilege whenever he is present when the communication is sought
to be disclosed and is authorized to claim the privilege under
subdivision (¢) of Section 954.

Comment. The obligation of the lawyer to claim the privilege on be-
half of the client, unless otherwise instructed by a person authorized
to permit disclosure, is consistent with Section 6068(e) of the Business
and Professions Code.

CROSS-REFERENCES
Definition :
Lawyer, see § 950 .
Duty of lawyer to maintain confidence, see Business and Professions Code § 6068 (e)
Similar provisions:
Physician-patient privilege, see § 995
Psychotherapist-patient privilege, see § 1015

§ 956. Exception: Crime or fraud
956. There is no privilege under this article if the services
of the lawyer were sought or obtained to enable or aid anyone
to commit or plan to commit a erime or a fraud.
Comment. California now recognizes this exception. Abbott v. Su-
perior Court, 78 Cal. App.2d 19, 177 P.2d 317 (1947). Cf. Nowell
v. Superior Court, 223 Cal. App.2d 652, 36 Cal. Rptr. 21 (1963).

CROSS-REFERENCES
Definition :
Lawyer, see § 950
Similar provisions :
Marital communications privilege, see § 981
Physician-patient privilege, see § 997
Psychotherapist-patient privilege, see § 1018

§ 957. Exception: Parties claiming through deceased client

957. There is no privilege under this article as to & commu-
nication relevant to an issue between parties all of whom
claim through a deceased client, regardless of whether the
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claims are by testate or intestate succession or by inter vivos
transaction.

Comment. The lawyer-client privilege does not apply to a communi-
cation relevant to an issue between parties all of whom claim through
a deceased client. Under existing law, all must elaim through the client
by testate or intestate succession in order for this exception to be appli-
cable; a claim by inter vivos transaction apparently is not within the
exception. Paley v. Superior Court, 137 Cal. App.2d 450, 457-460, 290
P.2d 617, 621-623 (1955). Section 957 extends this exception to include
inter vivos transactions.

The traditional exception for litigation between claimants by testate
or intestate succession is based on the theory that claimants in privity
with the estate claim through the client, not adversely, and the de-
ceased client presumably would want his communications disclosed in
litigation between such claimants so that his desires in regard to the
disposition of his estate might be correctly ascertained and carried out.
This rationale is equally applicable where one or more of the parties is
claiming by inter vivos transaction as, for example, in an action be-
tween a party who claims under a deed (executed by a client in full
possession of his faculties) and a party who claims under a will exe-
cuted while the client’s mental stability was dubious. See the discus-
sion in Tentative Recommendation and a Study Relating to the Uni-
form Rules of Evidence (Article V. Privileges), 6 Can. LAw REVISION
Comum’N, REP., REC. & STUDIES 201, 392-396 (1964).

CROSS-REFERENCES
Definition :

Client, see § 951 '
Similar provisions:

Marital communications privilege, see § 984

Physician-patient privilege, see § 1000

Psychotherapist-patient privilege, see § 1019

§ 958. Exception: Breach of duty arising out of lawyer-client relationship

958. There is no privilege under this article as to a commu-
nication relevant to an issue of breach, by the lawyer or by the
client, of a duty arising out of the lawyer-client relationship.

Comment. This exception has not been recognized by a holding in
any California case, although dicta in several opinions indicate that it
would be recognized if the question were presented in a proper case.
People v. Tucker, 61 Cal2d ___, 40 Cal. Rptr. 609, 395 P.2d 449
(1964) ; Henshall v. Coburn, 177 Cal. 50, 169 Pac. 1014 (1917) ; Pacific
Tel. & Tel. Co. v. Fink, 141 Cal. App.2d 332, 335, 296 P.2d 843, 845
(1956) ; Fleschler v. Strauss, 15 Cal. App.2d 735, 60 P.2d 193 (1936).
See generally WiTkiN, CaLirorNiA EVIDENCE § 419 (1958).

It would be unjust to permit a client either to accuse his attorney of
a breach of duty and to invoke the privilege to prevent the attorney
from bringing forth evidence in defense of the charge or to refuse to
pay his attorney’s fee and invoke the privilege to defeat the attorney’s
claim. Thus, for example, if the defendant in a criminal action claims
that his lawyer did not provide him with an adequate defense, com-
munications between the lawyer and client relevant to that issue are
not privileged. See People v. Tucker, 61 Cal2d ___, 40 Cal. Rptr. 609,
395 P.2d 449 (1964). The duty involved must, of course, be one aris-
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ing out of the lawyer-client relationship, e.g., the duty of the lawyer
to exercise reasonable diligence on behalf of his client, the duty of
the lawyer to care faithfully and account for his client’s property, or
the eclient’s duty to pay for the lawyer’s services.
CROSS-REFERENCES

Definitions:

Client, see § 951

Lawyer, see § 950
Similar provisions :

Physician-patient privilege, see § 1001

Psychotherapist-patient privilege, see § 1020

§ 959. Exception: Lawyer as attesting witness
959. There is no privilege under this article as to a com-
munication relevant to an issue concerning the intention or
competence of a client executing an attested document of
which the lawyer is an attesting witness, or concerning the
execution or attestation of such a document.

Comment, This exception relates to the type of communication about
which an attesting witness would testify. The mere fact that an at-
torney acts as an attesting witness should not destroy the lawyer-client
privilege as to all statements made concerning the document attested;
but the privilege should not prohibit the lawyer from performing the
duties expected of an attesting witness. Under existing law, the attest-
ing witness exception is broader, having been used as a device to obtain
information which the lawyer who is an attesting witness received in
his capacity as a lawyer rather than as an attesting witness. See In re
Mullin, 110 Cal. 252, 42 Pac. 645 (1895).

CROSS-REFERENCES

Authentication of writing by subscribing witness, see §§ 1411-1413
Definitions :

Client, see § 951

Lawyer, see § 950
Opinion as to sanity by subscribing witness, see § 870

§ 960. Exception: Intention of deceased client concerning writing
affecting property interest
960. There is no privilege under this article as to a commu-
nication relevant to an issue concerning the intention of a
client, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the client, purporting to
affect an interest in property.

Comment. Although the attesting witness exception stated in Sec-
tion 959 is limited to information of the kind to which one would
expect an attesting witness to testify, there is merit to having an excep-
tion that applies to all dispositive instruments. A client ordinarily
would desire his lawyer to communicate his true intention with regard
to a dispositive instrument if the instrument itself leaves the matter in
doubt and the client is deceased. Likewise, the client ordinarily would
desire his attorney to testify to communications relevant to the validity
of such instruments after the client dies. Accordingly, two additional
exceptions—Sections 960 and 961—are provided for this purpose. These
exceptions have been recognized by the California decisions only in

T—24465
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cases where the lawyer is an attesting witness. See the Comment to
EvmeNce Cope § 959.

CROSS-REFERENCES

Definitions:

Client, see § 951

Property, see § 185

Writing, see § 250
Similar provisions :

Physician-patient privilege, see § 1002

Psychotherapist-patient privilege, see § 1021

§ 961. Exception: Validity of writing affecting property interest

961. There is no privilege under this article as to a commu-
nication relevant to an issue concerning the validity of a deed
of conveyance, will, or other writing, executed by a client, now
deceased, purporting to affect an interest in property.

Comment. See the Comment to Section 960.

CROSS-REFERENCES

Definitions :

Client, see § 951

Property, see § 185

‘Writing, see § 250
Similar provisions:

Physician-patient privilege, see § 1003

Psychotherapist-patient privilege, see § 1022

§ 962. Exception: Joint clients

962. Where two or more clients have retained or consulted
a lawyer upon a matter of common interest, none of them may
claim a privilege under this article as to a communication
made in the course of that relationship when such communi-
cation is offered in a civil proceeding between such clients.

Comment. This section states existing law. Clyne v. Brock, 82 Cal.
App.2d 958, 965, 188 P.2d 263, 267 (1947); Croce v. Superior Court,
21 Cal. App.2d 18, 68 P.2d 369 (1937). See also Harris v. Harris, 136
Cal. 379, 69 Pac. 23 (1902).

CROSS-REFERENCES
Definitions :
Civil proceeding, see § 902
Client, see § 951
Lawyer, see § 950
‘Waiver of privilege by joint holder, see § 912

Article 4. Privilege Not to Testify Against Spouse

§ 970. Privilege not to testify against spouse

970. Except as otherwise provided by statute, a married
person has a privilege not to testify against his spouse in
any proceeding.

Comment. TUnder this article, a married person has two privileges:
(1) a privilege not to testify against his spouse in any proceeding (See-
tion 970) and (2) a privilege not to be called as a witness in any pro-
ceeding to which his spouse is a party (Section 971).

The privileges under this article are not as broad as the privilege
provided by existing law. Under existing law, a married person has a
privilege to prevent his spouse from testifying against him, but only
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the witness spouse has a privilege under this article. Under the existing
law, a married person may refuse to testify for the other spouse, but
no such privilege exists under this article. For a discussion of the rea-
sons for these changes in existing law, see the Law Revision Commis-
sion’s Comment to Code of Civil Procedure Section 1881 (superseded
by the Evidence Code).

The rationale of the privilege provided by Section 970 not to testify
against one’s spouse is that such testimony would seriously disturb or
disrupt the marital relationship. Society stands to lose more from such
disruption than it stands to gain from the testimony which would be
available if the privilege did not exist. The privilege is based in part on
a previous recommendation and study of the California Law Revi-
sion Commission. See 1 Carn. Law Revision ComMm’N, REep., REc.
& Stupies, Recommendation and Study Relating to the Marital *‘ For
and Against’’ Testimonial Privilege at F-1 (1957).

CROSS-REFERENCES
Definition :

Proceeding, see § 901
General provisions relating to privileges, see §§ 910-920
Privilege inapplicable in prosecutions for :

Abandonment or nonsupport of wife or child, see Penal Code § 270e

Pandering, see Penal Code § 266i

Pimping, see Penal Code § 266h

Prostitution, placing wife in house of, see Penal Code § 266g

Venereal disease control violations, see Health and Safety Code § 3197

Support proceedings, privilege inapplicable, see Civil Code § 250; Code of Civil Pro-
cedure § 1688

§ 971. Privilege not to be called as a witness against spouse

971. Except as otherwise provided by statute, a married
person whose spouse is a party to a proceeding has a privilege
not to be called as a witness by an adverse party to that pro-
ceeding without the prior express consent of the spouse having
the privilege under this section unless the party calling the
spouse does so in good faith without knowledge of the marital
relationship.

Comment. The privilege of a married person not to be called as a
witness against his spouse is somewhat similar to the privilege given
the defendant in a eriminal case not to be called as a witness (Section
930). This privilege is necessary to avoid the prejudicial effect, for
example, of the prosecution’s calling the defendant’s wife as a witness,
thus forcing her to object before the jury. The privilege not to be
called as a witness does not apply, however, in a proceeding where the
other spouse is not a party. Thus, a married person may be called as a
witness in a grand jury proceeding because his spouse is not a party
to that proceeding, but the witness in the grand jury proceeding may
claim the privilege under Section 970 to refuse to answer a question
that would compel him to testify against his spouse.

CROSS-REFERENCES
Definition :

Proceeding, see § 901
See also the Oross-References under Section 970
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§ 972. When privilege not applicable
i 972. A married person does not have a privilege under
‘ this article in:
* (a) A proceeding brought by or on behalf of one spouse
against the other spouse.

{(b) A proceeding to commit or otherwise place his spouse
or his spouse’s property, or both, under the control of another
because of the spouse’s alleged mental or physical condition.

{¢) A proceeding brought by or on behalf of a spouse to
establish his competence.

(d) A proceeding under the Juvenile Court Law, Chapter
2 (commencing with Section 500) of Part 1 of Division 2 of

;  the Welfare and Institutions Code.
: (e) A criminal proceeding in which one spouse is charged
with :

(1) A crime against the person or property of the other
spouse or of a child of either, whether committed before or
during marriage.

(2) A crime against the person or property of a third
person committed in the course of committing a crime against
the person or property of the other spouse, whether committed
before or during marriage.

(3) Bigamy or adultery.

(4) A crime defined by Section 270 or 270a of the Penal

Code.

Commeni. The exceptions to the privileges under this article are
similar to those contained in Code of Civil Procedure Section 1881(1)
and Penal Code Section 1322, both of which are superseded by the
Evidence Code. However, the exceptions in this section have been
drafted so that they are consistent with those provided in Article 5
(commencing with Section 980) of this chapter (the privilege for con-
fidential marital communications).

A discussion of comparable exceptions may be found in the Com-
ments to the sections in Article 5 of this chapter.

CROSS-REFERENCES
Definitions :

Criminal proceeding, see § 903

Person, see § 1756

Proceeding, see § 901

Property, see § 185
Similar provisions:

Marital communications privilege, see §§ 982-986

Physician-patient privilege, see §§

Psychotherapist-patient privilege, see §§ 1024, 1025
See also the Cross-References under Section 970

§ 973. Waiver of privilege

973. (a) Unless erroneously compelled to do so, a married
person who testifies in a proceeding to which his spouse is a
party, or who testifies against his spouse, in any proceeding,
does not have a privilege under this article in the proceeding
in which such testimony is given.

(b) There is no privilege under this article in a civil pro-
ceeding brought or defended by a married person for the im-
mediate benefit of his spouse or of himself and his spouse.
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Comment. Section 973 contains special waiver provisions for the
privileges provided by this article.

Subdivision (a). Under subdivision (a), a married person who
testifies in a proceeding to which his spouse is ¢ party waives both
privileges provided for in this article. Thus, for example, a married
person cannot call his spouse as a witness to give favorable testimony
and have that spouse invoke the privilege provided in Section 970 to
keep from testifying on cross-examination to unfavorable matters; nor
can a married person testify for an adverse party as to particular mat-
ters and then invoke the privilege not to testify against his spouse as
to other matters.

In any proceeding where a married person’s spouse is not a party,
the privilege not to be called as a witness is not available, and a mar-
ried person may testify like any other witness without waiving the
privilege provided under Section 970 so long as he does notﬁstify
against his spouse. However, under subdivision (a), the privilege not
to testify against his spouse in that proceeding is waived as to all mat-
ters if he testifies against his spouse as to any matter.

Subdivision (b). This subdivision precludes married persons from
taking unfair advantage of their marital status to escape their duty
to give testimony under Section 776, which supersedes Code of Civil
Procedure Section 2055. It recognizes a doctrine of waiver that has been
developed in the California cases. Thus, for example, when suit is
brought to set aside a conveyance from husband to wife allegedly in
fraud of the husband’s creditors, both spouses being named as defend-
ants, it has been held that setting up the conveyance in the answer
as a defense waives the privilege. Tobias v. Adams, 20¥ Cal. 689, 258
Pac. 588 (1927) ; Schwartz v. Brandon, 97 Cal. App. 30, 275 Pac. 448
(1929). But cf. Marple v. Jackson, 184 Cal. 411, 193 Pac. 940 (1920).
Also, when husband and wife are joined as defendants in a quiet title
action and assert a claim to the property, they have been held to have
waived the privilege. Hagen v. Silva, 139 Cal. App.2d 199, 293 P.2d
143 (1956). And when both spouses joined as plaintiffs in an action
to recover damages to one of them, each was held to have waived the
privilege as to the testimony of the other. In re Strand, 123 Cal. App.
170, 11 P.2d 89 (1932). (It should be noted that, with respect to dam-
ages for personal injuries, Civil Code Section 163.5 (added by Cal.
Stats. 1957, Ch. 2334, § 1, p. 4066) provides that all damages awarded
to a married person in a civil action for personal injuries are the sep-
arate property of such married person.) This prineiple of waiver has
seemingly been developed by the case law to prevent a spouse from
refusing to testify as to matters which affect his own interest on the
ground that such testimony would also be ‘‘against’’ his spouse. It has
been held, however, that a spouse does not waive the privilege by
making the other spouse his agent, even as to transactions involving
the agency. Ayres v. Wright, 103 Cal. App. 610, 284 Pac. 1077 (1930).

CROSS-REFERENCES
Definitions :
Civil proceeding, see § 902
Proceeding, see §
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Article 5. Privilege for Confidential Marital Communications

§ 980. Privilege for confidential marital communications

980. Subject to Section 912 and except as otherwise pro-
vided in this article, a spouse (or his guardian or conservator
when he has a guardian or conservator), whether or not a
party, has a privilege during the marital relationship and
afterwards to refuse to disclose, and to prevent another from
disclosing, a communication if he claims the privilege and
the communication was made in confidence between him and
the other spouse while they were husband and wife.

Comment. Section 980 is the basic statement of the privilege for con-
fidential marital communications. Exceptions to this privilege are
stated in Sections 981-987.

Who can claim the privilege. Under Section 980, both spouses are
the holders of the privilege and either spouse may claim it. Under
existing law, the privilege may belong only to the nontestifying spouse
inasmuch as Code of Civil Procedure Section 1881(1), superseded by
the Evidence Code, provides: ‘‘[N]or can either . . . be, without the
consent of the other, examined as to any communication made by one
to the other during the marriage.”’ (Emphasis added.) It is likely, how-
ever, that Section 1881 (1) would be construed to grant the privilege to
both spouses. See In re De Neef, 42 Cal. App.2d 691, 109 P.2d 741
(1941). But see People v. Keller, 165 Cal. App.2d 419, 423-424, 332
P.2d 174, 176 (1958) (dictum). .

A guardian of an incompetent spouse may claim the privilege on
behalf of that spouse. However, when a spouse is dead, no one can
claim the privilege for him; the privilege, if it is to be claimed at all,
can be claimed only by or on behalf of the surviving spouse.

Termination of marriage. The privilege may be claimed as to con-
fidential communications made during a marriage even though the mar-
riage has been terminated at the time the privilege is claimed. This
states existing law. CopE Civ. Proc. § 1881(1) (superseded by the
Evidence Code) ; People v. Mullings, 83 Cal. 138, 23 Pac. 229 (1890).
Free and open communication between spouses would be unduly in-
hibited if one of the spouses could be compelled to testify as to the
nature of such communications after the termination of the marriage.

Eavesdroppers. The privilege may be asserted to prevent testimony
by anyone, including eavesdroppers. To a limited extent, this consti-
tutes a change in California law. See the Comment to EviDEncE CoDE
§ 954. See generally People v. Peak, 66 Cal. App.2d 894, 153 P.2d 464
(1944) ; People v. Morhar, 78 Cal. App. 380, 248 Pac. 975 (1926);
People v. Mitchell, 61 Cal. App. 569, 215 Pac. 117 (1923). Section 980
also changes the existing law which permits a third party, to whom one
of the spouses had revealed a confidential communication, to testify
concerning it. People v. Swaile, 12 Cal. App. 192, 195-196, 107 Pac. 134,
137 (1909) ; People v. Chadwick, 4 Cal. App. 63, 72, 87 Pac. 384, 387-
388 (1906). See also Wolfle v. United States, 291 U.S. 7 (1934). Under
Section 912, such conduct would constitute a waiver of the privilege
only as to the spouse who makes the disclosure.
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CROSS-REFERENCES

General provisions relating to privileges, see §§ 910-920
Overhearing and recording confidential communication, see Penal Code § 653j
Presumption that communication confidential, see § 917
Privilege inapplicable in prosecutions for:
Abandonment or nonsupport of w1fe or child, see Penal Code § 270e
Pandering, see Penal Code § 266
Pimping, see Penal Code § 266h
Venereal disease control, see Health and Safety Code § 3197
Privilege of spouse not to be called as w1tness, see § 971
Privilege of spouse not to testify, see § 970
Support proceedings, see Civil Code § 250; Code of Civil Procedure § 1688

§ 981. Exception: Crime or fraud
981. There is no privilege under this article if the com-
munieation was made, in whole or in part, to enable or aid
anyone to commit or plan to commit a crime or a fraud.

Comment. California recognizes this as an exception to the lawyer-
client privilege, but it does not appear to have been recognized in the
California cases dealing with the eonfidential marital communications
privilege. Nonetheless, the exception does not seem so broad that it .
would impair the values that the privilege is intended to preserve; in
many cases, the evidence which would be admissible under this excep-
tion will be vital in order to do justice between the parties to a lawsuit.
This exception would not, of course, infringe on the privileges accorded
to a married person under Sections 970 and 971.

It is important to note that the exception provided by Section 981
is quite limited. It does not permit disclosure of eommunications that
merely reveal a plan to commit a crime or fraud; it permits disclosure
only of communications made to enable or aid anyone to commit or
plan to commit a crime or fraud. Thus, unless the communication is
for the purpose of obtaining assistance in the commission of the crime
or fraud or in furtherance thereof, it is not made admissible by the
exception provided in this section. Cf. People v. Pierce, 61 Cal.2d ___,
40 Cal. Rptr. 845, 395 P.2d 893 (1964) (husband and wife who con-
spire only between themselves against others eannot claim immunity
from prosecution for conspiracy on the basis of their marital status).

CROSS-REFERENCES
Similar provisions:

Lawyer-client privilege, see § 956

Physician-patient privilege, see § 997

Psychotherapist-patient privilege, see § 1018
§ 982. Exception: Commitment or similar proceeding

982. There is no privilege under this article in a proceéd-
ing to commit either spouse or otherwise place him or his
property, or both, under the eontrol of another because of his
alleged mental or physical econdition.

Comment. Sections 982 and 983 express existing law. CopE Civ. Proc.
§ 1881(1) (superseded by the Evidence Code). Commitment and com-
petency proceedings are undertaken for the benefit of the subject
person. Frequently, much or all of the evidence bearing on a spouse’s
competency or lack of competeney will consist of communieations to
the other spouse. It would be undesirable to permit either spouse to
invoke a privilege to prevent the presentation of this vital information
inasmuch as these proceedings are of such vital importance both to
society and to the spouse who is the subject of the proceedings.
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CROSS-REFERENCES
Definition :
Proceeding, see § 901
Similar provisions :
Marital testimonial privilege, see § 972(b)
Physician-patient privilege, see § 1
Psychotherapist-patient privilege, see § 1024

§ 983. Exception: Proceeding to establish competence

983. There is no privilege under this article in a proceed-
ing brought by or on behalf of either spouse to establish his
competence.

Comment. See the Comment to Seetion 982.

CROSS-REFERENCES
Definition :
Proceeding, see § 901
Similar provisions :
Marital testimonial privilege, see % 972 (e)
Physician-patient privilege, see § 1005
Psychotherapist-patient privilege, see § 1025

§ 984. Exception: Proceeding between spouses

984. There is no privilege under this article in:

(a) A proceeding brought by or on behalf of one spouse
against the other spouse.

(b) A proceeding between a surviving spouse and a person
who claims through the deceased spouse, regardless of whether
such claim is by testate or intestate succession or by inter
vivos transaction.

Comment. The exception to the marital communications privilege for
litigation between the spouses states existing law. Cope Civ. Proc.
§ 1881(1) (superseded by the Evidence Code). Section 984 extends
the principle to cases where one of the spouses is dead and the litiga-
tion is between his successor and the surviving spouse. See generally
Estate of Gillett, 73 Cal. App.2d 588, 166 P.2d 870 (1946).

CROSS-REFERENCES
Definition : .
Proceeding, see § 901
Similar provisions :
Lawyer-client privilege, see § 957
Marital testimonial privilege, see § 972(a)
Physician-patient privilege, see § 1000
Psychotherapist-patient privilege, see § 1019

§ 985. Exception: Certain criminal proceedings

985. There is no privilege under this article in a criminal
proceeding in which one spouse is charged with:

(a) A crime committed at any time against the person or
property of the other spouse or of a child of either.

(b) A crime committed at any time against the person or
property of a third person committed in the course of com-
mitting a erime against the person or property of the other
spouse.

(e) Bigamy or adultery.

(d) A crime defined by Section 270 or 270a of the Penal
Code.
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Comment. This exception restates with minor variations an exception
that is recognized under existing law. CopE Civ. Proc. § 1881(1)
(superseded by the Evidence Code). Sections 985 and 986 together
create an exception for all the proceedings mentioned in Section 1322
of the Penal Code (superseded by the Evidence Code).

CROSS-REFERENCES
Definitions :

Criminal proceeding, see § 903

Person, see § 175

Property, see § 185
Similar provision :

Marital testimonial privilege, see § 972 (e)

§ 986. Exception: Juvenile court proceeding
986. There is no privilege under this article in a proceed-
ing under the Juvenile Court Law, Chapter 2 (commencing
with Section 500) of Part 1 of Division 2 of the Welfare and
Institutions Code.
Comment. See the Comment to Section 985.
CROSS-REFERENCES

Similar provision :
Marital testimonial privilege, see § 972 (d)

§ 987. Exception: Communication offered by spouse who is criminal defendant

987. There is no privilege under this article in a eriminal

proceeding in which the communication is offered in evidence

by a defendant who is one of the spouses between whom the
communication was made.

Comment. This exception does not appear to have been recognized
in any California case. Nonetheless, it is a desirable exception. When
a married person is the defendant in a criminal proceeding and seeks
to introduce evidence which is material to his defense, his spouse (or
his former spouse) should not be priviléged to withhold the infor-
mation.

CROSS-REFERENCES

Definition :
Criminal proceeding, see § 903

Article 6. Physician-Patient Privilege

§ 990. “Physician”

990. As used in this article, ‘‘physician’’ means a person
authorized, or reasonably believed by the patient to be author-
ized, to practice medicine in any state or nation.

Comment. Defining ‘‘physician’’ to include a person ‘éreasonably
believed by the patient to be authorized’’ to practice medicine changes
the existing law which requires that the physician be licensed. See CobE
Crv. Proc. § 1881(4) (superseded by the Evidence Code). But, if this
privilege is to be recognized, it should protect the patient from reason-
able mistakes as to unlicensed practitioners. The privilege also should
be applicable to communications made to a physician authorized to
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practice in any state or nation. When a California resident travels out-
side the State and has oecasion to visit a physician during such travel,
or when a physiecian from another state or nation participates in the
treatment of a person in California, the patient should be entitled to
assume that his eommunications will be given as much protection as
they would be if he consulted a California physician in California. A
patient should not be foreced to inquire about the jurisdietions where
the physician is authorized to practice medicine and whether such juris-
dictions reecognize the physician-patient privilege before he may safely
communicate with the physician.
CROSS-REFERENCES

Definitions :

Patient, see § 991

State, see § 220
Similar provisions :

Lawyer-client privilege, see § 950
Psychotherapist-patient privilege, see § 1010

§ 991. “Patient”

991. As used in this article, ‘‘patient’’ means a person
who consults a physician or submits to an examination by a
physician for the purpose of securing a diagnosis or preven-
tive, palliative, or curative treatment of his physical or mental
or emotional condition.

Comment. ‘‘Patient’’ means a person who consults a physician for
the purpose of diagnosis or treatment. This definition conforms with
existing California law. See McRae v. Erickson, 1 Cal. App. 326, 332-
333, 82 Pac. 209, 212 (1905).

CROSS-REFERENCES
Definition :
Physician, see § 990
Similar provisions :
Lawyer-client privilege, see § 951
Psychotherapist-patient privilege, see § 1011

§ 992. “Confidential communication between patient and physician”

992. As used in this article, ‘‘confidential communication
between patient and physician’’ means information, ineluding
information obtained by an examination of the patient, trans-
mitted between a patient and his physician in the course of
that relationship and in confidence by a means which, so far
as the patient is aware, discloses the information to no third
persons other than those who are present to further the in-
terest of the patient in the consultation or those to whom dis-
closure is reasonably necessary for the transmission of the
information or the accomplishment of the purpose for which
the physician is consulted, and includes advice given by the
physician in the course of that relationship.

Comment. This section generally restates existing law, except that
it is uncertain whether a doctor’s statement to a patient giving his
diagnosis is presently covered by the privilege. See Cope Civ. Proc.
§ 1881(4) (superseded by the Evidence Code). See also the Comment
to EvipENCE CoDE § 952.
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CROSS-REFERENCES

Definitions :

Patient, see § 991

Physician, see § 990
Disclosure to third person, when privileged, see § 912
Presumption that communication was confidential, see § 917
Similar provisions:

Lawyer-client privilege, see § 952

Psychotherapist-patient privilege, see § 1012

§ 993. “Holder of the privilege”

993. As used in this article, ‘‘holder of the privilege”’
means:

(a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the pa-
tient has a guardian or conservator.

(¢) The personal representative of the patient if the patient
is dead.

Comment. A guardian of the patient is the holder of the privilege if
the patient has a guardian. If the patient has separate guardians of his
estate and of his person, either guardian may claim the privilege. The
provision making the personal representative of the patient the holder
of the privilege when the patient is dead may change California law.
The existing law may be that the privilege survives the death of the
patient in some cases and that no one can waive it on behalf of the
patient. See the discussion in Tentative Recommendation and a Study
Relating to the Uniform Rules of Evidence (Article V. Privileges), 6
CaL. Law Revision ComMm’N, REP., REC. & STUDIES 201, 408-410 (1964).
Sections 993 and 994 enable the personal representative to protect the
interest of the patient’s estate in the confidentiality of these statements
and to waive the privilege when the estate would benefit by waiver.
‘When the patient’s estate has no interest in preserving confidentiality,
or when the estate has been distributed and the representative dis-
charged, the importance of providing complete access to information
relevant to a particular proceeding should prevail over whatever re-
maining interest the decedent may have had in secrecy.

CROSS-REFERENCES
Definition :

Patient, see § 991

Similar provisions:

Lawyer-client privilege, see § 953
Psychotherapist-patient privilege, see § 1013

§ 994. Physician-patient privilege

994. Subject to Section 912 and except as otherwise pro-
vided in this article, the patient, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between patient and
physician if the privilege is claimed by:

(a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by
the holder of the privilege ; or

(¢) The person who was the physician at the time of the
confidential communication, but such person may not claim
the privilege if there is no holder of the privilege in existence
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or if he is otherwise instructed by a person authorized to per-
mit disclosure.

Comment. This section, like Section 954 (lawyer-client privilege),
is based on the premise that the privilege must be claimed by a person
who is authorized to claim the privilege. If there is no claim of privilege
by a person with authority to make the claim, the evidence is admissible.
See the Comments to EvipENce CopE §§ 993 and 954.

For the reasons indicated in the Comment to Section 954, an eaves-
dropper or other interceptor of a communication privileged under this
section is not permitted to testify to the communication.

CROSS-REFERENCES
Definitions:

Confidential communication between patient and physician, see § 992
Holder of the privilege, see § 993
Patient, see § 991
Physician, see § 990
Eavesdropping on privileged communications prohibited, see Penal Code §§ 653i, 653
General provisions relating to privileges, see §§ 910-920
Similar provisions:
Lawyer-client privilege, see § 954
Psychotherapist-patient privilege, see § 1014
Venereal disease control prosecutions, privilege inapplicable, see Health and Safety
Code § 3197

§ 995. When physician required to claim privilege

. 995. The physician who received or made a communieation
subject to the privilege under this article shall claim the privi-
lege whenever he is present when the communication is sought
to be diselosed and is authorized to claim the privilege under
subdivision (¢) of Section 994.

Comment. The obligation of the physician to claim the privilege on
behalf of the patient, unless otherwise instructed by a person authorized
to permit disclosure, is consistent with Section 2379 of the Business and
Professions Code.

CROSS-REFERENCES
Definition :
Physician, see § 990
Duty to maintain confidence, see Business and Professions Code § 2379
Similar provisions:
Lawyer-client privilege, see § 955
Psychotherapist-patient privilege, see § 1015

§ 996. Exception: Patient-litigant exception

996. There is no privilege under this article as to a com-
munication relevant to an issue concerning the condition of
the patient if such issue has been tendered by :

(a) The patient;

(b) Any party claiming through or under the patient;

(¢) Any party claiming as a beneficiary of the patient
through a contract to which the patient is or was a party; or

(d) The plaintiff in an action brought under Section 376
or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.

Comment. Section 996 provides that the physician-patient privilege
does not exist in any proceeding in which an issue concerning the con-
dition of the patient has been tendered by the patient. If the patient
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himself tenders the issue of his condition, he should not be able to with-
hold relevant evidence from the opposing party by the exercise of the
physician-patient privilege.

A limited form of this exception is recognized by Code of Civil
Proeedure Section 1881(4) (superseded by the Evidence Code) which
makes the privilege inapplicable in personal injury actions. This excep-
tion is also recognized in various types of administrative proceedings
where the patient tenders the issue of his condition. E.g., LaBor CoDE
§§ 4055, 5701, 5703, 6407, 6408 (proceedings before the Industrial Ae-
cident Commission). The exception provided by Section 996 applies
not only to proeeedings before the Industrial Accident Commission but
also to any other proceeding where the patient tenders the issue of his
condition. The exception in Section 996 also states existing law in
applying the exception to other situations where the patient himself
has raised the issue of his eondition. In re Cathey, 55 Cal.2d 679, 690-
692, 12 Cal. Rptr. 762, 768, 361 P.2d 426, 432 (1961) (prisoner in state
medical facility waived physician-patient privilege by putting his men-
tal condition in issue by application for habeas corpus) ; see also City &
County of San Francisco v. Superior Court, 37 Cal.2d 227, 232, 231
P.2d 26, 28 (1951) (personal injury case).

Section 996 also provides that there is no privilege in an aection
brought under Section 377 of the Code of Civil Procedure (wrongful
death). Under Code of Civil Procedure Section 1881(4) (superseded by
the Evidence Code), a person authorized to bring the wrongful death
action may consent to the testimony by the physician. As far as testi-
mony by the physician is concerned, there is no reason why the rules of
evidence should be different in a case where the patient brings the action
and a case where someone else sues for the patient’s wrongful death.

Section 996 also provides that there is no privilege in an action
brought under Section 376 of the Code of Civil Procedure (parent’s
action for injury to child). In this case, as in a case under the wrong-
ful death statute, the same rule of evidence should apply when the
parent brings the action as applies when the child is the plaintiff.

CROSS-REFERENCES
Definition :

Patient, see § 991

Medical examination, order for, see Code of Civil Procedure § 2032

Similar provision: .
Psychotherapist-patient privilege, see § 1016

§ 997. Exception: Crime or tort
997. There is no privilege under this article if the services
of the physician were sought or obtained to enable or aid any-
one to eommit or plan to commit a erime or a tort or to escape
detection or apprehension after the commission of a crime or
a tort.

Comment. This section is considerably broader in scope than Section
956 which provides that the lawyer-client privilege does not apply
when the communication was made to enable anyone to commit or plan
to commit a erime or a fraud. Section 997 creates an exception to the
physician-patient privilege where the services of the physician were
sought or obtained to enable or aid anyone to commit or plan to commit
a crime or a tort, or to escape detection or apprehension after commis-
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sion of a crime or a forf. People seldom, if ever, consult their physi-
cians in regard to matters which might subsequently be determined to
be a tort, and there is no desirable end to be served by encouraging
such communications. On the other hand, people often consult lawyers
about matters which may later turn out to be torts and it is desirable
to encourage discussion of such matters with lawyers. Whether the ex-
ception provided by Section 997 now exists in California has not been
determined in any decided case, but it probably would be recognized in
an appropriate case in view of the similar court-created exception to
the lawyer-client privilege. See the Comment to EvipENnce Cope § 956.
CROSS-REFERENCES

Definition :

Physician, see § 990
Similar provisions:

Lawyer-client privilege, see § 956

Marital communications privilege, see § 981
Psychotherapist-patient privilege, see § 1018

§ 998. Exception: Criminal or disciplinary proceeding
998. There is no privilege under this article in a criminal
proceeding or in a disciplinary proceeding.
Comment. The physician-patient privilege is not now applicable in
a criminal proceeding. Cope Crv. Proc. § 1881(4) (superseded by the
Evidence Code). See also People v. Griffith, 146 Cal. 339, 80 Pac. 68
(1905). Section 998 also provides that the privilege may not be claimed
in those administrative proceedings that are comparable to criminal
proceedings, ¢.e., proceedings brought for the purpose of imposing dis-
cipline of some sort. Under existing law, the physician-patient privi-
lege is available in all administrative proceedings conducted under the
Administrative Procedure Act because it has been incorporated by
reference in Government Code Section 11513 (c); but it is not spe-
cifically made available in administrative proceedings not conducted
under the Administrative Procedure Act because the statute granting
the privilege in terms applies only to civil actions. Section 998 sweeps
away this distinction which has no basis in reason.
CROSS-REFERENCES
Definitions :

Criminal proceeding, see § 903
Disciplinary proceeding, see § 904

§ 999. Exception: Proceeding to recover damages for criminal conduct
999. There is no privilege under this article in a proceed-
ing to recover damages on account of conduct of the patient
which constitutes a crime.

Comment. Section 999 makes the physician-patient privilege inap-
plicable in civil actions to recover damages for any criminal conduect,
whether or not felonious, on the part of the patient. Under Sections
1290-1292 (hearsay), the evidence admitted in the criminal trial
would be admissible in a subsequent civil trial as former testimony.
Thus, if the exception provided by Section 999 did not exist, the evi-
dence subject to the privilege would be available in a civil trial only
if a criminal trial were conducted first; it would not be available if the
civil trial were conducted first. The admissibility of evidence should
not depend on the order in which civil and criminal matters are tried.
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This exception is provided, therefore, so that the same evidence is avail-
able in the civil case without regard to when the criminal case is tried.
CROSS-REFERENCES

Definitions :
Conduct, see § 125

Patient, see § 991
Proceeding, see § 901

§ 1000. Exception: Parties claiming through deceased patient
1000. There is no privilege under this article as to a com-
munication relevant to an issue between parties all of whom
claim through a deceased patient, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaction.

Comment. See the Comment to Section 957.

CROSS-REFERENCES
Definition :
Patient, see § 991
Similar provisions :
Lawyer-client privilege, see § 957
Marital communications privilege, see § 984
Psychotherapist-patient privilege, see § 1019

§ 1001. Exception: Breach of duty arising out of physician-patient
relationship
1001. There is no privilege under this article as to a com-
munication relevant to an issue of breach, by the physician or
by the patient, of a duty arising out of the physician-patient
relationship.
Comment. See the Comment to Section 958.
CROSS-REFERENCES
Definitions :
Patient, see § 991
Physician, see § 990
Similar provisions:

Lawyer-client privilege, see § 958
Psychotherapist-patient privilege, see § 1020

§ 1002. Exception: Intention of deceased patient concerning writing
affecting property interest
1002. There is no privilege under this article as to a com-
munication relevant to an issue concerning the intention of
a patient, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the patient, purporting to
affect an interest in property.

Comment. Existing law provides exceptions virtually coextensive
with those provided in Sections 1002 and 1003. Copk Civ. Proc.
§ 1881(4) (superseded by the Evidence Code). See the Comment to
Section 960.

CROSS-REFERENCES

Definitions :

Patient, see § 991

Property, see § 185

Writing, see § 250
Similar provisions:

Lawyer-client privilege, see § 960

Psychotherapist-patient privilege, see § 1021
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§ 1003. Exception: Validity of writing affecting property interest

1003. There is no privilege under this article as to a com-
munication relevant to an issue concerning the validity of a
deed of conveyance, will, or other writing, executed by a
patient, now deceased, purporting to affect an interest in
property.
Comment. See the Comment to Section 1002,
CROSS-REFERENCES
Definitions :
Patient, see § 991
Property, see § 185
‘Writing, see § 250
Similar provisions :
Lawyer-client privilege, see § 961
Psychotherapist-patient privilege, see § 1022

§ 1004. Exception: Commitment or similar proceeding

1004. There is no privilege under this article in a proceed-
ing to commit the patient or otherwise place him or his prop-
erty, or both, under the control of another because of his
alleged mental or physical condition.

Comment. This exception eovers not only commitments of mentally
ill persons but also such cases as the appointment of a conservator
under Probate Code Section 1751. In these eases, the proceedings are
being conducted for the benefit of the patient and he should not have
a privilege to withhold evidence that the court needs in order to act
properly for his welfare. There is no similar exeeption in existing law.
McClenahan v. Keyes, 188 Cal. 574, 584, 206 Pac. 454, 458 (1922)
(dictum). But see 35 Ops. CaL. ATry. GEN. 226 (1960), regarding the
unavailability of the present physician-patient privilege where the
physician acts pursuant to eourt appointment for the explicit purpose
of giving testimony.

CROSS-REFERENCES
Definitions :

Patient, see § 991

Proceeding, see § 901

Property, see § 185
Similar provisions:

Marital communications privilege, see § 982

Marital testimonial privilege, see § 972(b)
Psychotherapist-patient privilege, see § 1024

§ 1005. Exception: Proceeding to establish competence

1005. There is no privilege under this article in a proceed-
ing brought by or on behalf of the patient to establish his
competence.

Comment. This exception is new to California law. When a patient
has placed his mental condition in issue by instituting a proceeding to
* establish his competence, he should not be permitted to withhold the
most vital evidence relating thereto.

CROSS-REFERENCES

Definitions:

Patient, see § 991

Proceeding, see § 901
Similar provisions:

Marital communications privilege, see § 983

Marital testimonial privilege, see § 972(c)

Psychotherapist-patient privilege, see § 1025
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§ 1006. Exception: Required report

1006. There is no privilege under this article as to infor-
mation that the physician or the patient is required to report
to a public employee, or as to information required to be
recorded in a public office, unless the statute, charter, ordi-
nance, administrative regulation, or other provision requiring
the report or record specifically provides that the information
is confidential or may not be disclosed in the particular
proceeding.

Comment. This exception is not recognized by existing law. However,
no valid purpose is served by preventing the use of relevant informa-
tion when the law requlrmg the mformatlon to be reported to a public
office does not restrict disclosure.

CROSS-REFERENCES
Definitions :

Patient, see § 991

Physician, see § 990

Proceeding, see § 901

Public employee, see § 195

Statute, see § 230
Similar provision :

Psychotherapist-patient privilege, see § 1026

Article 7. Psychotherapist-Patient Privilege

§ 1010. “Psychotherapist”

1010. As used in this article, ‘‘psychotherapist’’ means:

(a) A person authorized, or reasonably believed by the pa-
tient to be authorized, to practice medicine in any state or
nation who devotes, or is reasonably believed by the patient
to devote, a substantlal portion of his time to the practice of
psychiatry ; or

(b) A person certified as a psychologist under Chapter 6.6
(commencing with Section 2900) of Division 2 of the Business
and Professions Code.

Comment. A ‘‘psychotherapist’’ is defined to include only a person
who is or who is reasonably believed to be a psychiatrist or who is a
California certified psychologist (see Bus. & Pror. CobE § 2900 et seq.).
See the Comment to Section 990.

CROSS-REFERENCES
Definitions:

Patient, see § 1011

State, see § 220
Similar provisions :

Lawyer-client privilege, see § 950

Physician-patient privilege, see § 990

§ 1011. “Patient”

1011. As used in this article, ‘‘patient’’ means a person
who consults a psychotherapist or submits to an examination
by a psychotherapist for the purpose of securing a diagnosis
or preventive, palliative, or curative treatment of his mental
or emotional condition.

Comment. See the Comment to Seetion 991. Section 1011 is com-
parable to Section 991 (physician-patient privilege) except that Seec-

s
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tion 1011 is limited to cases in which diagnosis or treatment of the
patient’s mental or emotional condition is sought.
CROSS-REFERENCES
Definition :
Psychotherapist, see § 1010
Similar provisions :
Lawyer-client privilege, see § 951
Physician-patient privilege, see § 991

§ 1012. “Confidential communication between patient and psychotherapist”

1012. As used in this article, ‘‘confidential communication
between patient and psychotherapist’’ means information, in-
cluding information obtained by an examination of the pa-
tient, transmitted between a patient and his psychotherapist
in the course of that relationship and in confidence by a means
which, so far as the patient is aware, discloses the information
to no third persons other than those who are present to fur-
ther the interest of the patient in the consultation or those
to whom disclosure is reasonably necessary for the transmis-
sion of thé information or the accomplishment of the purpose
for which the psychotherapist is consulted, and includes ad-
vice given by the psychotherapist in the course of that rela-
tionship.

Comment. See the Comment to Section 992,

CROSS-REFERENCES

Definitions :

Patient, see § 1011

Psychotherapist, see § 1010
Disclosure to third person, when privileged, see § 912
Presumption that communication was confidential, see § 917
Similar provisions:

Lawyer-client privilege, see § 952

Physician-patient privilege, see § 992

§ 1013. “Holder of the privilege”

1013. As used in this article, ‘‘holder of the privilege”’
means: '

(a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the pa-
tient has a guardian or conservator.

(¢) The personal representative of the patient if the pa-
tient is dead.

Comment. See the Comment to Section 993.

CROSS-REFERENCES
Definition :
Patient, see § 1011
Similar provisions :
Lawyer-client privilege, see § 953
Physician-patient privilege, see § 993

§ 1014. Psychotherapist-patient privilege
1014. Subject to Section 912 and except as otherwise pro-
vided in this article, the patient, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between patient and
psychotherapist if the privilege is claimed by :
*

MJN 2504



EVIDENCE CODE—PRIVILEGES 195

(a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by
the holder of the privilege ; or

(¢) The person who was the psychotherapist at the time of
the confidential communication, but such person may not claim
the privilege if there is no holder of the privilege in existence
or if he is otherwise instructed by a person authorized to per-
mit disclosure.

Comment. This article creates a psychotherapist-patient privilege
that provides much broader protection than the physician-patient
privilege.

Psychiatrists now have only the physician-patient privilege which
is enjoyed by physicians generally. On the other hand, persons who con-
sult certified psychologists have a much broader privilege under Busi-
ness and Professions Code Section 2904 (superseded by the Evidence
Code). There is no rational basis for this distinetion.

A broad privilege should apply to both psychiatrists and certified
psychologists. Even rudimentary psychoanalysis and psychotherapy
is dependent upon the fullest revelation of the most intimate and
embarrassing details of the patient’s life. Unless a patient is assured
that such information can and will be held in utmost confidence, he
will be reluctant to make the full disclosure upon which diagnosis and
treatment depend. The Law Revision Commission has received several
reliable reports that persons in need of treatment sometimes refuse
such treatment from psychiatrists because the confidentiality of their
communications cannot be assured under existing law. Many of these
persons are seriously disturbed and constitute threats to other persons
in the community, Accordingly, this article establishes a new privilege
that grants to patients of psychiatrists a privilege much broader in
scope than the ordinary physician-patient privilege. Although it is
recognized that the granting of the privilege may operate in particular
cases to withhold relevant information, the interests of society will be
better served if psychiatrists are able to assure patients that their
confidences will be protected.

The privilege also applies to psychologists and supersedes the psy-
chologist-patient privilege provided in Section 2904 of the Business
and Professions Code. The new privilege is one for psychotherapists
generally.

Generally, the privilege provided by this article follows the physi-
cian-patient privilege, and the Comments to Sections 990 through 1006
are pertinent. The following differences, however, should be noted :

(1) The psychotherapist-patient privilege applies in all proceedings.
The physician-patient privilege does not apply in criminal or disci-
plinary proceedings. This difference in the scope of the two privileges
is based on the fact that the Law Revision Commission has been ad-
vised that proper psychotherapy often is denied a patient solely be-
cause he will not talk freely to a psychotherapist for fear that the
latter may be compelled in a criminal proceeding to reveal what he has
been told.

Although the psychotherapist-patient privilege applies in a criminal
proceeding, the privilege is not available to a defendant who puts his
mental or emotional condition in issue, as, for example, by a plea of
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insanity or a claim of diminished responsibility. See EvibENcE CobE
§§ 1016 and 1023. In such a proceeding, the trier of fact should have
available to it all information that can be obtained in regard to the
defendant’s mental or emotional eondition. That evidence can often be
furnished by the psychotherapist who examined or treated the patient-
defendant.

(2) There is an exception in the physician-patient privilege for
commitment or guardianship proceedings for the patient. EVIDENCE
CopE § 1004. Section 1024 provides a considerably narrower exception
in the psychotherapist-patient privilege.

(3) The physician-patient privilege does not apply in civil actions
for damages arising out of the patient’s criminal conduct. EviDENCE
CopE § 999. Nor does it apply in disciplinary proceedings. EVIDENCE
CobE § 998. No similar exceptions are provided in the psychotherapist-
patient privilege. These exceptions appear in the physician-patient
privilege because that privilege does not apply in eriminal proceedings.
See EvipENCE CobE § 998. Therefore, an exception is also created for
comparable civil and administrative cdses. The psychotherapist-patient
privilege, however, does apply in criminal cases; hence, there is no
similar exception in disciplinary proceedings or civil actions involving -
the patient’s criminal conduct.

CROSS-REFERENCES
Definitions :

Confidential communication between patient and psychotherapist, see § 1012

Holder of the privilege, see § 1013

Patient, see § 1011

Psychotherapist, see § 1010
Similar provisions :

Lawyer-client privilege, see § 954

Physician-patient privilege, see § 991
See also the Cross-References to Section 994

§ 1015. When psychotherapist required to claim privilege
1015. The psychotherapist who received or made a commu-
nication subject to the privilege under this article shall claim
the privilege whenever he is present when the communication
is sought to be disclosed and is authorized to claim the privi-
lege under subdivision (¢) of Section 1014.

Comment. See the Comment to Section 995.

CROSS-REFERENCES
Definition ;
Psychotherapist, see § 1010
Duty to maintain confidence :
Certified psychologist, see Business and Professions Code § 2960(g)
Physician, see Business and Professions Code § 2379
Similar provisions :
Lawyer-client privilege, see § 955
Physician-patient privilege, see § 995

§ 1016. Exception: Patient-litigant exception
1016. There is no privilege under this article as to a com-
munication relevant to an issue concerning the mental or
emotional condition of the patient if such issue has been ten-
dered by :
(a) The patient;
(b) Any party claiming through or under the patient;

MJIN 2506



EVIDENCE CODE—PRIVILEGES 197

(¢) Any party claiming as a beneficiary of the patient
through a contract to which the patient is or was a party; or

(d) The plaintiff in an action brought under Section 376
or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.

Comment. See the Comment to Section 996.

CROSS-REFERENCES
Definition :
Patient, see § 1011
Mental examination, order for, see Code of Civil Procedure § 2032
Similar provision :
Physician-patient privilege, see § 996

§ 1017. Exception: Court-appointed psychotherapist

1017. There is no privilege under this article if the psy-
chotherapist is appointed by order of a court to examine the
patient, but this exception does not apply where the psycho-
therapist is appointed by order of the court upon the request
of the lawyer for the defendant in a criminal proceeding in
order to provide the lawyer with information needed so that
he may advise the defendant whether to enter a plea based on
insanity or to present a defense based on his mental or emo-
tional condition.

Comment. Section 1017 provides an exception to the psychotherapist-
patient privilege if the psychotherapist is appointed by order of a court
to examine the patient. Generally, where the relationship of psycho-
therapist and patient is created by court order, there is not a suf-
ficiently confidential relationship to warrant extending the privilege
to communications made in the course of that relationship. Moreover,
when the psychotherapist is appointed by the court, it is most often
for the purpose of having the psychotherapist testify econcerning
his conclusions as to the patient’s econdition. It would be inappropriate
to have the privilege apply in this situation. See generally 35 Ops. CaL.
Arry. GEN. 226 (1960), regarding the unavailability of the present
physician-patient privilege under these circumstances.

On the other hand, it is essential that the privilege apply where the
psychotherapist is appointed by order of the eourt to provide the de-
fendant’s lawyer with information needed so that he may advise the
defendant whether to enter a plea based on insanity or to present a de-
fense based on his mental or emotional condition. If the defendant
determines not to tender the issue of his mental or emotional condition,
the privilege will protect the confidentiality of the communication be-
tween him and his court-appointed psychotherapist. If, however, the
defendant determines to tender this issue—by a plea of not guilty by
reason of insanity, by presenting a defense based on his mental or
emotional condition, or by raising the question of his sanity at the
time of the trial—the exceptions provided in Sections 1016 and 1023
make the privilege unavailable to prevent disclosure of the communica-
tions between the defendant and the psychotherapist.

CROSS-REFERENCES
Definitions :
Criminal proceeding, see § 903

Patient, see § 1011
Psychotherapist, see § 1010
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§ 1018. Exception: Crime or tort
1018. There is no privilege under this article if the services
of the psychotherapist were sought or obtained to emable or
aid anyone to commit or plan to commit a erime or a tort or
to escape detection or apprehension after the commission of
a crime or a tort.
Comment. See the Comment to Section 997.

CROSS-REFERENCES
Definition :

Psychotherapist, see § 1010
Similar provisions:
Lawyer-client privilege, see § 956
Marital communications privilege, see § 981
Physician-patient privilege, see § 997

§ 1019. Exception: Parties claiming through deceased patient
1019. There is no privilege under this article as to a com-
munieation relevant to an issue between parties all of whom
claim through a deceased patient, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaction.
Comment. See the Comment to Section 957.

CROSS-REFERENCES
Definition :
Patient, see § 1011
Similar provisions :
Lawyer-client privilege, see § 957
Marital communications privilege, see § 984
Physician-patient privilege, see § 1000

§ 1020. Exception: Breach of duty arising out of psychotherapist-patient
relationship
1020. There is no privilege under this article as to a com-
munication relevant to an issue of breach, by the psychothera-
pist or by the patient, of a duty arising out of the psycho-
therapist-patient relationship.
Comment. See the Comment to Section 958.

CROSS-REFERENCES

Definitions :
Patient, see § 1011
Psychotherapist, see § 1010
Similar provisions:
Lawyer-client privilege, see § 958
Physician-patient privilege, see § 1001

§ 1021. Exception: Intention of deceased patient concerning writing
affecting property interest
1021. There is no privilege under this article as to a com-
munication relevant to an issue concerning the intention of a
patient, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the patient, purporting to
affect an interest in property.

Comment. See the Comment to Section 1002,
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CROSS-REFERENCES

Definitions :

Patient, see § 1011

Property, see § 185

Writing, see § 250
Similar provisions :

Lawyer-client privilege, see § 960

Physician-patient privilege, see § 1002

§ 1022. Exception: Validity of writing affecting property interest

1022. There is no privilege under this article as to a com-
munication relevant to an issue concerning the validity of a
deed of conveyance, will, or other writing, executed by a pa-
tient, now deceased, purporting to affect an interest in
property.

Comment. See the Comment to Section 1002,

CROSS-REFERENCES

Definitions :

Patient, see § 1011

Property, see § 185

Writing, see § 250
Similar provisions :

Lawyer-client privilege, see § 961

Physician-patient privilege, see § 1003

§ 1023. Exception: Proceeding to determine sanity of criminal defendant

1023. There is no privilege under this article in a pro-

ceeding under Chapter 6 (commenecing with Section 1367) of

Title 10 of Part 2 of the Penal Code initiated at the request

of the defendant in a criminal action to determine his sanity.

Comment. Section 1023 is included to make it clear that the psycho-

therapist-patient privilege does not apply when the defendant raises

the issue of his sanity at the time of trial. The section probably is un-

necessary because the exception provided by Section 1016 is broad
enough to cover this situation.

CROSS-REFERENCES

Definition : .
Criminal action, see § 130

§ 1024. Exception: Patient dangerous to himself or others
1024. There is no privilege under this article if the psycho-
therapist has reasonable cause to believe that the patient is in
such mental or emotional condition as to be dangerous to him-
self or to the person or property of another and that disclosure
of the communication is necessary to prevent the threatened
danger.

Comment. This section provides a narrower exception to the psycho-
therapist-patient privilege than the comparable exceptions provided
by Section 982 (privilege for confidential marital communications) and
Section 1004 (physician-patient privilege). Although this exception
might inhibit the relationship between the patient and his psychothera-
pist to a limited extent, it is essential that appropriate action be taken
if the psychotherapist becomes convinced during the course of treat-
ment that the patient is a menace to himself or others and the patient
refuses to permit the psychotherapist to make the disclosure necessary
to prevent the threatened danger.
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. CROSS-REFERENCES

Definitions :

Patient, see § 1011

Property, see § 185

Psychotherapist, see § 1010
Similar provisions:

Marital communications privilege, see § 982

Marital testimonial privilege, see § 972(b)

Physician-patient privilege, see § 1004

§ 1025. Exception: Proceeding to establish competence
1025. There is no privilege under this article in a proceed-
ing brought by or on behalf of the patient to establish his
competence.
Comment. See the Comment to Section 1005.
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Proceeding, see § 901
Similar provisions:
Marital communications privilege, see § 983
Marital testimonial privilege, see § 972(¢)
Physician-patient privilege, see § 1005

§ 1026. Exception: Required report
" 1026. There is no privilege under this article as to informa-
tion that the psychotherapist or the patient is required to
report to a public employee or as to information required to
be recorded in a public office, unless the statute, charter,
ordinance, administrative regulation, or other provision re-
quiring the report or record specifically provides that the
information is confidential or may not be disclosed in the par-
ticular proceeding.
Comment. See the Comment to Section 1006.
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Proceeding, see § 901
Psychotherapist, see § 1010
Public employee, see § 195
Statute, see § 230
Similar provision :
Physician-patient privilege, see § 1006

Article 8. Clergyman-Penitent Privileges

§ 1030. “Clergyman’

1030. As used in this article, ‘‘clergyman’’ means a priest,
minister, or similar functionary of a church or of a religious
denomination or religious organization.

- Comment. ‘‘Clergyman’’ is broadly defined in this section.

§ 1031. “Penitent”
1031. As used in this article, ‘‘penitent’’ means a person
who has made a penitential communication to a clergyman.

Comment. This section defines ‘‘penitent’’ by incorporating the defi-
nitions in Sections 1030 and 1032.
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. CROSS-REFERENCES
Definitions:
Clergyman, see § 1030
Penitential communication, see § 1032

§ 1032. “Penitential communication”

1032. As used in this article, ‘‘ penitential communieation’’
means a communication made in confidence, in the presence of
no third person so far as the penitent is aware, to a clergyman
who, in the course of the discipline or practice of his church,
denomination, or organization, is authorized or acecustomed to
hear such communications and has a duty to keep them secret.

Comment. Under existing law, the communication must be a ‘‘con-
fession.”” Cobe Civ. Proc. § 1881(3) (superseded by the Evidence
Code). Section 1032 extends the protection that traditionally has been
provided only to those persons whose religious practice involves ‘‘con-
fessions.”’

CROSS-REFERENCES
Definitions :
Clergyman, see § 1030

Penitent, see § 1031
Presumption that communication was confidential, see § 917

§ 1033. Privilege of penitent

1033. Subject to Section 912, a penitent, whether or not
a party, has a privilege to refuse to disclose, and to prevent
another from disclosing, a penitential communication if he
claims the privilege.

Comment. This section provides the penitent with a privilege to re-
fuse to disclose, and to prevent another from disclosing, a penitential
communication. Because of the definition of ‘‘penitential communica-
tion,’’ Section 1033 provides a broader privilege than the existing law.

Section 1033 differs from Code of Civil Procedure Section 1881(3)
(superseded by the Evidence Code) in that Section 1881(3) gives a
penitent a privilege only to prevent a clergyman from disclosing the
communication. Literally, Section 1881(3) does not give the penitent
himself the right to refuse disclosure. However, similar privilege stat-
utes have been held to grant a privilege both to refuse to disclose and
to prevent the other communicant from disclosing the privileged state-
ment. See City & County of San Francisco v. Superior Court, 37 Cal.2d
227, 236, 231 P.2d 26, 31 (1951) (attorney-client privilege); Verdells
v. Gray’s Harbor Commercial Co., 115 Cal. 517, 525-526, 47 Pac. 364,
366 (1897) (‘‘a client cannot be compelled to disclose communications
which his attorney cannot be permitted to disclose’”). Hence, it is likely
that Section 1881(3) would be similarly construed.

Section 1033 also protects against disclosure by eavesdroppers. In
this respect, the section provides the same scope of protection that is
provided by the other confidential communication privileges. See the
Comment to Section 954.

CROSS-REFERENCES
Definitions :

Penitent, see § 1031
Penitential communication, see § 1032
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Eavesdé'ggping on confidential communications prohibited, see Penal Code §§ 653i,
Boa)
General provisions relating to privileges, see §§ 910-920

§ 1034. Privilege of clergyman
1034. Subject to Section 912, a clergyman, whether or not
a party, has a privilege to refuse to disclose a penitential
communication if he claims the privilege.

Comment. This section provides the clergyman with a privilege in
his own right. Moreover, he may claim this privilege even if the peni-
tent has waived the privilege granted him by Seection 1033.

There may be several reasons for granting clergymen the tradi-
tional priest-penitent privilege. At least one underlying reason seems
to be that the law will not compel a clergyman to violate—nor punish
him for refusing to violate—the tenets of his church which require him
to maintain secrecy as to confidential statements made to him in the
course of his religious duties. See generally 8 WiaMore, EVIDENCE
§§ 2394-2396 (MeNaughton rev. 1961).

The clergyman is under no legal compulsion to claim the privilege.
Hence, a penitential communication will be admitted if the clergyman
fails to claim the privilege and the penitent is deceased, incompetent,
absent, or fails to claim the privilege. This probably changes existing
law; but, if so, the change is desirable. For example, if a murderer
had confessed the crime to a clergyman, the clergyman might under
some circumstances (e.g., if the murderer has died) decline to claim the
privilege and, instead, give the evidence on behalf of an innocent third
party who had been indicted for the crime. The extent to which a
clergyman should keep secret or reveal penitential communications is
not an appropriate subject for legislation; the matter is better left to
the discretion of the individual clergyman involved and the discipline
of the religious body of which he is a member.

CROSS-REFERENCES
Definitions :
Clergyman, see § 1030

Penitential communication, see § 1032
See also the Cross-References under Section 1033

Article 9. Official Information and Identity of Informer

§ 1040. Privilege for official information

1040. (a) As used in this section, ‘‘official information’’
means information acquired in confidence by a public employee
in the course of his duty and not open, or officially disclosed,
to the public prior to the time the claim of privilege is made,.

(b) A public entity has a privilege to refuse to disclose of-
ficial information, and to prevent another from disclosing such
information, if the privilege is claimed by a person authorized
by the public entity to do so and :

(1) Disclosure is forbidden by an Act of the Congress of
the United States or a statute of this State; or

(2) Disclosure of the information is against the public in-
terest because there is a necessity for preserving the confi-
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dentiality of the information that outweighs the necessity for
disclosure in the interest of justice; but no privilege may be
claimed under this paragraph if any person authorized to do
so has consented that the information be disclosed in the pro-
ceeding. In determining whether disclosure of the information
is against the public interest, the interest of the public entity
as a party in the outcome of the proceeding may not be con-
sidered.

Comment. Under existing law, official information is protected either
by subdivision 5 of Code of Civil Procedure Section 1881 (which, like
Section 1040, prohibits disclosure when the interest of the public would
suffer thereby) or by specific statutes such as the provisions of the Rev-
enue and Taxation Code prohibiting disclosure of information reported
in tax returns. See, e.g., REv. & Tax. Cope §§ 19281-19289. Section 1881
is superseded by the Evidence Code, but the specific statutes protecting
official information remain in effect. Evipence Cobr § 1040(b) (1).

Section 1040 permits the official information privilege to be invoked
by the public entity or its authorized representative. Since the privilege
is granted to enable the government to protect its secrets, no reason
exists for permitting the privilege to be exercised by persons who are
not concerned with the public interest. It should be noted, however,
that another statute may provide a person with a privilege not to dis-
close a report he made to the government; the Evidence Code has no
effect on that privilege. See the Comment to EvipENce Cobe § 920.

The privilege may be asserted to prevent testimony by anyone who
has official information. This provides the public entity with more pro-
tection than existing law. See the Comment to Evipence Cope § 954 (at-
torney-client privilege).

Official information is absolutely privileged if its disclosure is for-
bidden by either a federal or state statute. Other official information
is subject to a conditional privilege: The judge must determine in each
instance the consequences to the public of disclosure and the conse-
quences to the litigant of nondisclosure and then decide which out-
weighs the other, He should, of course, be aware that the public has
an interest in seeing that justice is done in the particular cause as well
as an interest in the secrecy of the information.

CROSS-REFERENCES
Communications from parties in conciliation proceedings deemed to be official infor-
mation, see Code of Civil Procedure § 1747
Definitions :
Proceeding, see § 901
Public employee, see § 195
Public entity, see § 200
State, see § 220
Statute, see § 230
Disclosure of mformatlon to court, see § 9
General provisions relating to prlvﬂeges, see §§ 910-920
Overhearing and recording confidential communication, see Penal Code § 653j

§ 1041. Privilege for identity of informer
1041. (a) Except as provided in this section, a public en-
tity has a privilege to refuse to disclose the identity of a per-
son who has furnished information as provided in subdivision
(b) purporting to disclose a violation of a law of the United
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States or of this State or of a public entity in this State, and
to prevent another from disclosing such identity, if the privi-
lege is claimed by a person authorized by the public entity to
do so and:

(1) Disclosure is forbidden by an Aect of the Congress of
the United States or a statute of this State; or

(2) Disclosure of the identity of the informer is against
the public interest because there is a necessity for preserving
the confidentiality of his identity that outweighs the neces-
sity for disclosure in the interest of justice; but no privilege
may be claimed under this paragraph if any person authorized
to do so has consented that the identity of the informer be
disclosed in the proceeding. In determining whether disclosure
of the identity of the informer is against the public interest,
the interest of the public entity as a party in the outcome of
the proceeding may not be considered.

(b) This section applies only if the information is furnished
in confidence by the informer to:

(1) A law enforcement officer;

(2) A representative of an administrative agency charged
with the administration or enforcement of the law alleged to
be violated ; or

(3) Any person for the purpose of transmittal to a person
listed in paragraph (1) or (2).

(e) There is no privilege under this section to prevent the
informer from disclosing his identity.

Comment. Under existing law, the identity of an informer is pro-
tected by subdivision 5 of Code of Civil Procedure Section 1881 (which,
like Section 1041, prohibits disclosure when the interest of the public
would suffer thereby). Section 1881 is superseded by the Evidence
Code.

This privilege may be claimed under the same conditions as the offi-
cial information privilege may be claimed, except that it does not apply
if a person is called as a witness and asked if he is the informer.
CROSS-REFERENCES
Definitions : '

Proceeding, see § 901

Public entity, see § 200

State, see § 220

Statute, see § 230
Disclosure of identity of informer to court, see § 915

General provisions relating to privileges, see §§ 910-920 .
Overhearing and recording confidential communication, see Penal Code § 653]

§ 1042. Adverse order or finding in certain cases

1042. (a) Except where disclosure is forbidden by an Act
of the Congress of the United States, if a claim of privilege
under this article by the State or a public entity in this State
is sustained in a eriminal proceeding or in a diseiplinary pro-
ceeding, the presiding officer shall make such order or finding
of fact adverse to the public entity bringing the proceeding as
is required by law upon any issue in the proceeding to which
the privileged information is material,
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(b) Notwithstanding subdivision (a), where a search is
made pursuant to a warrant valid on its face, the public entity
bringing a criminal proceeding or a disciplinary proceeding
is not required to reveal to the defendant official information
or the identity of an informer in order to establish the legality
of the search or the admissibility of any evidence obtained as
a result of it.

Comment. Section 1042 provides special rules regarding the conse-
quences of invocation of the privileges provided in this article by the
prosecution in a eriminal proceeding or a disciplinary proceeding.

Subdivision (a). This subdivision recognizes the existing California
rule in a criminal case. As was stated by the United States Supreme
Court in United States v. Reynolds, 345 U.S. 1, 12 (1953), ‘‘since the
Government which prosecutes an accused also has the duty to see that
justice is done, it is unconscionable to allow it to undertake prosecu-
tion and then invoke its governmental privileges to deprive the accused
of anything which might be material to his defense.”’ This policy ap-
plies if either the official information privilege (Section 1040) or the
informer privilege (Section 1041) is exercised in a criminal proceeding
or a disciplinary proceeding.

In some cases, the privileged information will be material to the
issue of the defendant’s guilt or innocence; in such cases, the law re-
quires that the court dismiss the case if the public entity does not reveal
the information. People v. McShann, 50 Cal.2d 802, 330 P.2d 33 (1958).
In other cases, the privileged information will relate to narrower issues,
such as the legality of a search without a warrant; in those cases, the
law requires that the court strike the testimony of a particular witness
or make some other order appropriate under the circumstances if the
public entity insists upon its privilege. Priestly v. Superior Court, 50
Cal.2d 812, 330 P.2d 39 (1958).

Subdivision (a) applies only if the privilege is asserted by the State
of California or a public entity in the State of California. Subdivision
(a) does not require the imposition of its sanction if the privilege is
invoked in an action prosecuted by the State and the information is
withheld by the federal government or another state. Nor may the
sanction be imposed where disclosure is forbidden by federal statute.
In these respeets, subdivision (a) states existing California law. People
v. Parham, 60 Cal.2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963)
(prior statements of prosecution witnesses withheld by the Federal
Bureau of Investigation; denial of motion to strike witnesses’ testi-
mony affirmed).

Subdivision (b). This subdivision codifies the rule declared in
People v. Keener, 55 Cal.2d 714, 723, 12 Cal. Rptr. 859, 864, 361 P.2d
587, 592 (1961), in which the court held that ‘‘where a search is made
pursuant to a warrant valid on its face, the prosecution is not re-
quired to reveal the identity of the informer in order to establish the
legality of the search and the admissibility of the evidence obtained
as a result of it.”” Subdivision (b), however, applies to all official in-
formation, not merely to the identity of an informer.
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CROSS-REFERENCES

Definitions :

Criminal proceeding, see § 903

Disciplinary proceeding, see § 904

Evidence, see § 140

Law, see § 160

Presiding officer, see § 905

Proceeding, see § 901

Public entity, see § 200

State, see § 220
Identity of informer, see § 1041
Official information, see § 1040

Article 10. Political Vote

§ 1050. Privilege to protect secrecy of vote
1050. If he claims the privilege, a person has a privilege
to refuse to diselose the tenor of his vote at a public election
where the voting is by secret ballot unless he voted illegally or
he previously made an unprivileged disclosure of the tenor
of his vote.

Comment. Section 1050 declares existing law. The California cases
declaring such a privilege have relied upon the provision of the Con-
stitution that ‘‘secrecy in voting be preserved.”’ CaL. Const., Art. II,
§ 5. See Bush v. Head, 154 Cal. 277, 97 Pac. 512 (1908); Smith v.
Thomas, 121 Cal. 533, 54 Pac. 71 (1898). Since the policy of ballot
secrecy extends only to legally cast ballots, the California cases—as
well as Section 1050—recognize that there is no privilege as to the
tenor of an illegal vote. Patterson v. Hanley, 136 Cal. 265, 68 Pac.
821 (1902).

Article 11. Trade Secret

§ 1060. Privilege to protect trade secret

1060. If he or his agent or employee claims the privilege,
the owner of a trade secret has a privilege to refuse to disclose
the secret, and to prevent another from disclosing it, if the
allowance of the privilege will not tend to conceal fraud or
otherwise work injustice.

Comment. This privilege is granted so that secret information essen-
tial to the continued operation of a business or industry may be afforded
some measure of protection against unnecessary disclosure. Thus, the
pr1v11ege prevents the use of the witness’ duty to testify as the means
for injuring an otherwise profitable business where more important
interests will not be jeopardized. See generally 8 WicMoRE, EVIDENCE
§ 2212(3) (MeNaughton rev. 1961). Nevertheless, there are dangers in
the recognition of such a privilege. Copyright and patent laws provide
adequate protection for many of the matters that might otherwise be
classified as trade secrets. Recognizing the privilege as to such informa-
tion would serve only to hinder the courts in determining the truth
without providing the owner of the secret any needed protection.
Again, disclosure of the matters protected by the privilege may be
essential to disclose unfair competition or fraud or to reveal the im-
proper use of dangerous materials by the party asserting the privilege.
Recognizing the privilege in such cases would amount to a legally sanec-
tioned license to commit the wrongs complained of, for the wrongdoer
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would be privileged to withhold his wrongful conduet from legal
serutiny.

Therefore, the privilege exists under this section only if its applica-
tion will not tend to eonceal fraud or otherwise work injustice. The
limits of the privilege are necessarily uncertain and will have to be
worked out through judicial decisions.

Although no California case has been found holding evidence of a
trade secret to be privileged, at least one California case has recog-
nized that such a privilege may exist unless its holder has injured
another and the disclosure of the secret is indispensable to the ascer-
tainment of the truth and the ultimate determination of the rights of
the parties. Willson v. Superior Court, 66 Cal. App. 275, 225 Pac. 881
(1924) (trade secret held not subject to privilege because of plaintiff’s
need for information to establish case against the person asserting the
privilege). Indirect recognition of such a privilege has also been given
in Code of Civil Procedure Section 2019, which provides that in dis-
covery proceedings the court may make protective orders prohibiting
inquiry into ‘‘secret processes, developments or research.’’

CROSS-REFERENCES

Disclosure of secret to court, see § 915

General provisions relating to privileges, see §§ 910-920

Overhearing and recordlng confidential communication, see Penal Code § 653j
Protective orders in discovery proceedings, see Code of Civil Procedure § 2019(b) (1)

CHAPTER 5. IMMUNITY OF NEWSMAN FROM
CITATION FOR CONTEMPT

§ 1070. “Newsman”

1070. As used in this chapter, ‘‘newsman’’ means a person
directly engaged in the procurement of news for publication,
or in the publication of news, by news media.

Comment. See the Comment to Section 1072,

CROSS-REFERENCES
Definition :
News media, see § 1071

§ 1071. “News media”
1071. As used in this chapter, ‘‘news media’’ means news-
papers, press associations, wire services, radio, and television.

Comment. See the Comment to Section 1072.

§ 1072. Newsman'’s immunity
1072. A newsman may not be adjudged in contempt for
refusing to disclose the source of nmews procured for publica-
tion and published by news media, unless the source has been
disclosed previously or the disclosure of the source is required
in the publie interest or otherwise required to prevent injustice.
Comment. This chapter permits certain newsmen to maintain secrecy
as to the source of their news where more important interests will not
be unduly jeopardized. Because of the basic similarity between the gov-
ernmental informer privilege and the protection afforded newsmen
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under this chapter—that is, both are permitted to maintain secrecy
concerning the identity of a person who has furnished information in
the interest of promoting disclosure of such information—the protec-
tion given newsmen is substantially the same as that granted to public
officials concerning the identity of their informers. See EvipEncE CoDE
§ 1041. The Commission recommends adoption of this chapter because
newsmen are given somewhat similar protection under existing law.
Cope Crv. Proc. § 1881(6) (superseded by this chapter).

The definition of ‘‘news media’’ in Section 1071 is consistent with
existing law. Cope Civ. Proc. § 1881(6).

Section 1072 provides protection to the newsman; it does not pro-
tect the informer from being required to disclose that he is the news
source. This is consistent with the existing California statute and with
the treatment afforded governmental informers under Section 1041.

Both Section 1072 and the existing statute require the information
to have been disseminated. See Cope Crv. Proc. § 1881(6).

Just as a judge may require disclosure of a governmental informer’s
identity when such disclosure is required in the interest of justice,
Section 1072 also permits the judge to require disclosure when such
disclosure is required in the interest of justice. This changes existing
law. However, the newsman’s need for protection seems to be no
greater than the public entity’s need for protection in the case of a
governmental informer.

It should be noted that Séction 1072 provides an immunity from
being adjudged in contempt; it does not create a privilege. Thus, the
section will not prevent the use of the sanctions provided by the dis-
covery act when the newsman is a party to a civil proceeding. In this
respect, Section 1072 retains existing law. Bramson v. Wilkerson, Civil
No. 760973 (L.A. Super. Ct., January 4, 1962), as reported in 3 Cal.
Dise. Proc. 72 (Metropolitan News Review Section, January 30, 1962)
(memorandum opinion of Judge Philbrick McCoy). This limitation on
the protection provided by Section 1072 is consistent with Section 1042
which limits the protection afforded to a public entity to refuse to dis-
close the identity of an informer.

CROSS-REFERENCES
Definitions :

Newsman, see § 1070
News media, see § 1071

§ 1073. Determination of newsman'’s claim

1073. The procedure specified in subdivisions (a) and (b)
of Section 914 and in subdivisions (a) and (b) of Section 915
applies to the determination of a newsman’s claim for protec-
tion under Section 1072.

Comment. A claim for protection under Section 1072 is to be de-
termined in accordance with the procedure for determination of a pub-
lic entity’s claim for protection against having to disclose the identity
of a governmental informer. Section 1073 makes this clear.

CROSS-REFERENCES

Definition :
Newsman, see § 1070
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DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED
BY EXTRINSIC POLICIES

CROSS-REFERENCES

Admissibility of relevant evidence generally, see § 351

Exclusion of cumulative or unduly prejudicial evidence, sce § 352
Opinion testimony generally, sece §§ 800-805

Preliminary determinations on admissibility of evidence, see §§ 400-406
Privileges, see §§ 900-1073

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM

§ 1100. Manner of proof of character
1100. Except as otherwise provided by statute, any other-
wise admissible evidence (including evidence in the form of
an opinion, evidence of reputation, and evidence of specifie
instances of such person’s conduct) is admissible to prove a
person’s character or a trait of his character.

Comment. Section 1100 states the kinds of evidence that may be used
to prove a person’s character or a trait of his character. The section
makes it clear that reputation evidence, opinion evidence, and evidence
of specific instances of conduct are admissible for this purpose.

Section 1100 is technically unnecessary because Section 351 declares
that all relevant evidence is admissible. Hence, all of the evidence de-
clared to be admissible by Section 1100 would be admissible anyway
under the general provisions of Section 351. Section 1100 is included
in the Evidence Code, however, to forestall the argument that Section
351 does not remove all judicially created restrictions on the kinds of
evidence that may be used to prove character or a trait of character.

Subject to certain statutory restrictions, the character evidence de-
seribed in Section 1100 is admissible under Section 351 whenever it is
relevant. Evidence of a person’s character or a trait of his character
is relevant in three situations: (1) when offered on the issue of his cred-
ibility as a witness, (2) when offered as circumstantial evidence of his
conduct in conformity with such character or trait of character, and
(8) when his character or a trait of his character is an ultimate fact in
dispute in the action.

Sections 786-790 establish restrictions that are applicable when char-
acter evidence is offered to attack or to support the credibility of a wii-
ness. See the Comments to Sections 787 and 788 for a discussion of the
restrictions on the kinds of evidence admissible for this purpose.

Sections 1101-1104 substantially restrict the extent to which charaec-
ter evidence may be used as circumstantial evidence of conduct. See the
Comments to those sections for a discussion of the restrictions on the
kinds of evidence admissible for this purpose. .

Section 1100 applies without restriction only when character or a
trait of character is an ultimate fact in dispute in the action. As applied
to this situation, Section 1100 is generally consistent with existing law,
although the ex1st1nw law is unecertain in some respects. Cases mvolvmg
character as an ultlmate issue have admitted opinion evidence (People
v. Wade, 118 Cal. 672, 50 Pac. 841 (1897) ; People v. Samonset, 97 Cal,
448 450, 32 Pac. 520 521 (1893)), reputation evidence (E'state of
Akers, 184 Cal. 514, 519 520, 194 Pac. 706, 708-709 (1920); People v.

(209)
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Samonset, supra), and evidence of specific acts (Guardionship of Wis-
dom, 146 Cal. App.2d 635, 304 P.2d 221 (1956) ; Currin v. Currin, 125
Cal. App.2d 644, 271 P.2d 61 (1954) ; Guardienship of Casad, 106 Cal.
App.2d 134, 234 P.2d 647 (1951)). However, there are cases which ex-
clude some kinds of evidence where particular traits are involved. For
example, in cases involving the unfitness or incompeteney of an em-
ployee, evidence of specific acts is admissible to prove such unfitness or
incompetency, while evidence of reputation is not. E.g., Gier v. Los An-
geles Consol. Elec. Ry., 108 Cal. 129, 41 Pae. 22 (1895). Section 1100
eliminates the uncertainties in existing law and makes admissible any
evidence that is relevant to prove the character in issue.

CROSS-REFERENCES

Character as affecting credibility, see §§ 786-790
Character evidence to prove conduct, see §§ 1101-1104
Definitions :

Conduct, see § 125

Evidence, see § 140

Statute, see § 230

§ 1101. Evidence of character to prove conduct

1101. (a) Except as provided in this section and in Seec-
tions 1102 and 1103, evidence of a person’s character or a
trait of his character (whether in the form of an opinion, evi-
dence of reputation, or evidence of specific instances of his
conduect) is inadmissible when offered to prove his conduect
on a specified oceasion.

(b) Nothing in this seetion prohibits the admission of evi-
dence that a person committed a crime, civil wrong, or other
act when relevant to prove some fact (such as motive, oppor-
tunity, intent, preparation, plan, knowledge, identity, or ab-
sence of mistake or accident) other than his disposition to
commit such acts.

(¢) Nothing in this section affects the admissibility of evi-
dence offered to support or attack the credibility of a witness.

Comment. Section 1101 is concerned with evidence of a person’s
character (s.e., his propensity or disposition to engage in a certain type
of conduct) that is offered as a basis for an inference that he behaved
in conformity with that character on a particular occasion. Section 1101
is not concerned with evidence offered to prove a person’s character
when that character is itself in issue; the admissibility of character
evidence offered for this purpose is determined under Sections 351 and
1100. Nor is Seection 1101 concerned with evidence of character offered
on the issue of the ecredibility of a witness; the admissibility of such
evidence is determined under Sections 786-790. See EvipENcE CobpE
§ 1101 (e).

Civil cases. Section 1101 excludes evidence of character to prove
conduct in a civil case for the following reasons. First, character evi-
dence is of slight probative value and may be very prejudicial. Second,
character evidence tends to distract the trier of fact from the main
question of what actually happened on the particular occasion and per-
mits the trier of faet to reward the good man and to punish the bad
man because of their respective characters. Third, introduction of char-
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acter evidence may result in confusion of issues and require extended
collateral inquiry.

Section 1101 states the general rule recognized under existing law.
Cope Crv. Proc. § 2053 (‘‘Evidence of the good character of a party is
not admissible in a eivil aetion . . ..”” (Seetion 2053 is superseded by
various Evidenee Code sections.)); Deevy v. Tassi, 21 Cal.2d 109, 130
P.2d 389 (1942) (assault; evidence of defendant’s bad character for
peace and quiet held inadmissible) ; Vance v. Richardson, 110 Cal. 414,
42 Pae. 909 (1895) (assault; evidence of defendant’s good character
for peace and quiet held inadmissible) ; Van Horn v. Van Horn, 5 Cal.
App. 719, 91 Pac. 260 (1907) (divoree for adultery; evidence of defen-
dant’s and the nonparty-corespondent’s good character held inadmis-
sible). Under existing law, however, there may be an exception to this
general rule. Existing law may permit evidence to be introduced of the
unchaste character of a plaintiff to show the likelihood of her consent to
an alleged rape. Valencia v. Milliken, 31 Cal. App. 533, 160 Pac. 1086
(1916) (eivil action for rape; error, but nonprejudicial, to limit evi-
dence of unchaste character of plaintiff to issue of damages). The Evi-
dence Code has no such exception for civil cases. Bul see EVIDENCE
CopE § 1103 (criminal cases).

Criminal cases. Section 1101 states the general rule that evidence of
character to prove conduet is inadmissible in a criminal case. Sections
1102 and 1103 state exceptions to this general principle. See the Com-
ment to Section 1102.

Evidence of misconduct to show fact other than character. Section
1101 does not prohibit the admission of evidence of misconduet when it
is offered as evidence of some other fact in issue, such as motive, com-
mon scheme or plan, preparation, intent, knowledge, identity, or absence
of mistake or accident. Subdivision (b) of Section 1101 makes this
clear. This codifies existing law. People v. Lisenba, 14 Cal.2d 403, 94
P.2d 569 (1939) (prior erime admissible to show general criminal plan
and absence of accident) ; People v. David, 12 Cal.2d 639, 86 P.2d 811
(1939) (prior robbery admissible to show defendant’s sanity and ability
to devise and execute deliberate plan) ; People v. Morani, 196 Cal. 154,
236 Pac. 135 (1925) (prior abortion admissible to show that operation
was not performed in ignorance of effect and, hence, to show necessary
intent). See discussion in CALIFORNIA CrRIMINAL Liaw PracTicE 491-498
(Cal. Cont. Ed. Bar 1964).

CROSS-REFERENCES
Character as affecting credibility, see §§ 786-790
Definitions:
Conduct, see § 125
Evidence, see § 140
Evidence of prior conviction of witness, see § 788

§ 1102. Opinion and reputation evidence of character of criminal
defendant to prove conduct

1102. In a criminal action, evidence of the defendant’s
character or a trait of his character in the form of an opinion

or evidence of his reputation is not made inadmissible by See-
tion 1101 if such evidence is:
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(a) Offered by the defendant to prove his conduct in con-
formity with such character or trait of character.

(b) Offered by the prosecution to rebut evidence adduced
by the defendant under subdivision (a).

Comment. Sections 1102 and 1103 state exceptions (applicable only
in criminal cases) to the general rule of Seetion 1101 that character
evidence is not admissible to prove conduct in conformity with that
character.

Sections 1102 and 1103 generally

Under Section 1102, the aceused in a criminal case may introduce
evidence of his good character to show his innocence of the alleged
crime—provided that the character or trait of character to be shown
is relevant to the charge made against him. This codifies existing law.
People v. Chrisman, 135 Cal. 282, 67 Pac. 136 (1901). Sections 1101
and 1102 make it clear that the prosecution may not, on its own ini-
tiative, use character evidence to prove that the defendant had the
disposition to commit the crime charged; but, if the defendant first
introduces evidence of his good character to show the likelihood of
innocence, the prosecution may meet his evidence by introducing evi-
dence of the defendant’s bad character to show the likelihood of guilt.
This also codifies existing law. People v. Jones, 42 Cal.2d 219, 266 P.2d
38 (1954) (prosecution for sexual molestation of child; error to ex-
clude expert psychiatric opinion that defendant was not a sexual
psychopath) ; People v. Stewart, 28 Cal. 395 (1865) (murder prosecu-
tion; error to exclude evidence of defendant’s good character for
peace and quiet) ; People v. Hughes, 123 Cal. App.2d 767, 267 P.2d
376 (1954) (assault prosecution; evidence of defendant’s violent
nature held admissible after introduction of evidence showing his
good character for peace and quiet). See CALIFORNIA CRIMINAL Law
PracTICE 489-490 (Cal. Cont. Ed. Bar 1964).

Likewise, under Section 1103, the defendant may introduce evidence
of the character of the victim of the crime where the conduct of the
vietim in conformity with his character would tend to exculpate the
defendant; and, if the defendant introduces evidence of the bad char-
acter of the victim, the prosecution may introduce evidence of the
vietim’s good character. This codifies existing law. People v. Hoffman,
195 Cal. 295, 311-312, 232 Pac. 974, 980 (1925) (murder prosecution;
evidence of vietim’s good reputation for peace and quiet held inad-
missible when defendant had not attacked reputation of vietim) ; Peo-
ple v. Lamar, 148 Cal. 564, 83 Pac. 993 (1906) (murder prosecution;
error to exclude evidence of victim’s bad character for violence offered
to prove victim was aggressor and defendant acted in self-defense) ;
People v. Shea, 125 Cal. 151, 57 Pac. 885 (1899) (rape prosecution;
error to exclude evidence of the prosecutrix’s unchaste character offered
to prove the likelihood of consent) ; People v. Fitch, 28 Cal. App.2d 31,
81 P.2d 1019 (1938) (murder prosecution; evidence of victim’s good
character for peace and quiet held admissible after defendant intro-
duced evidence of victim’s violent nature). See also Comment, 25 Car.
L. Rev. 459 (1937).

Thus, under Sections 1102 and 1103, the defendant in a criminal
case is given the right to introduce character evidence that would be
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inadmissible in a civil case. However, evidence of the character of the
defendant or the victim—though weak—may be enough to raise a
reasonable doubt in the mind of the trier of fact concerning the de-
fendant’s guilt. And, since his life or liberty is at stake, the defendant
should not be deprived of the right to introduce evidence even of such
slight probative value.

Kinds of character evidence admissible to prove conduct under Sections
1102 and 1103.

The three kinds of evidence that might be offered to prove character
as circumstantial evidence of conduct are: (1) evidence as to reputa-
tion, (2) opinion evidence as to character, and (3) evidence of specifie
acts indicating character. The admissibility of each of these kinds of
evidence when character is sought to be proved as circumstantial evi-
dence of conduet under Sections 1102 and 1103 is discussed below.

Reputation evidence. Reputation evidence is the ordinary means
sanctioned by the cases for proving character as circumstantial evi-
dence of conduct. WITKIN, CaLIFORNIA EvIDENCE § 125 (1958). See
People v. Fair, 43 Cal. 137 (1872). Both Sections 1102 and 1103 codify
the existing law permitting character to be proved by reputation.

Opinion evidence. There is recent authority for the admission of
opinion evidence to prove character as circumstantial evidence of con-
duet. People v. Jones, 42 Cal.2d 219, 266 P.2d 38 (1954) (error to ex-
clude expert psychiatric opinion that the defendant was not a sexual
psychopath and, hence, unlikely to have violated Penal Code Section
288). However, opinion evidence generally has been held inadmissible.
See People v. Spigno, 156 Cal. App.2d 279, 319 P.2d 458 (1957) (full
discussion of the Jones case) ; CALIFORNIA CRIMINAL LAw PRACTICE 489-
490 (Cal. Cont. Ed. Bar 1964).

The general rule under existing law excludes the most reliable form
of character evidence and admits the least reliable. The opinions of
those whose personal intimacy with a person gives them firsthand
knowledge of that person’s character are a far more reliable indication
of that character than is reputation, which is little more than accu-
mulated hearsay. See 7 WiaMorg, EvIDENCE § 1986 (3d ed. 1940). The
danger of collateral issues seems no greater than that inherent in rep-
utation evidence. Accordingly, both Section 1102 and Section 1103
permit character to be proved by opinion evidence.

Evidence of specific acts. Under existing law, the admissibility of
evidence of speecific acts to prove character as circumstantial evidence
of conduct depends upon the nature of the conduet sought to be proved.
Evidence of specific acts of the accused is excluded as a general rule
in order to avoid the possibility of prejudice, undue confusion of the
issues with collateral matters, unfair surprise, and the like. Thus, it is
usually held that evidence of specific acts by the defendant is inadmis-
sible to prove his guilt even though the defendant has opened the
question by introducing evidence of his good character. See discussion
in People v. Gin Shue, 58 Cal. App.2d 625, 634, 137 P.2d 742, 747-748
(1943). On the other hand, it is well settled that in a rape case the
defendant may show the unchaste character of the prosecutrix by

MJIN 2523




214 CALIFORNIA LAW REVISION COMMISSION

evidence of prior voluntary intercourse in order to indicate the un-
likelihood of resistance on the occasion in question. People v. Shea, 125
Cal. 151, 57 Pac. 885 (1899); People v. Benson, 6 Cal. 221 (1856) ;
People v. Battilana, 52 Cal. App.2d 685, 126 P.2d 923 (1942). How-
ever, in a homicide or assault case where the defense is self-defense,
evidence of specific acts of violence by the victim is inadmissible to
prove his violent nature (and, hence, that the vietim was the aggressor)
unless the prior acts were directed against the defendant himself. Peo-
ple v. Yokum, 145 Cal. App.2d 245, 302 P.2d 406 (1956) ; People ».
Soules, 41 Cal. App.2d 298, 106 P.2d 639 (1940). But see People v.
Carwmichacl, 198 Cal. 534, 548, 246 Pac. 62, 68 (1926) (if defendant
had knowledge of victim’s statement evidencing violent nature, the
‘‘statement was material and might have had an important bearing
upon his plea of self-defense’’); People v. Swigart, 80 Cal. App. 31,
251 Pac. 343 (1926). See also Comment, 25 Cav. L. Rev. 459, 466-469
(1937).

Section 1102 codifies the general rule under existing law which pre-
cludes evidence of specific acts of the defendant to prove character
as circumstantial evidence of his innocence or of his disposition to
commit the erime with which he is charged.

Section 1103 permits both the defendant and the prosecution to use
evidence of specific acts of the vietim of the crime to prove the vie-
tim’s character as circumstantial evidence of his conduet. In this
respect, the section harmonizes eonflicting rules found in existing law.

CROSS-REFERENCES
Definitions :
Conduct, see § 125
Criminal action, see § 130
Evidence, see § 140

§ 1103. Evidence of character of victim of crime to prove conduct
1103. In a criminal action, evidence of the character or a
trait of character (in the form of an opinion, evidence of repu-
tation, or evidence of specific instances of econduct) of the vie-
tim of the erime for which the defendant is being prosecuted
is not made inadmissible by Section 1101 if such evidence is:
(a) Offered by the defendant to prove conduct of the victim
in conformity with such character or trait of character.
(b) Offered by the prosecutton to rebut evidence adduced
by the defendant under subdivision (a).
Comment. See the Comment to Section 1102.
CROSS-REFERENCES
Definitions :
Conduct, see § 125

Criminal action, see § 130
Evidence, see § 140

§ 1104. Character trait for care or skill
1104. Except as provided in Sections 1102 and 1103, evi-
dence of a trait of a person’s character with respect to care
or skill is inadmissible to prove the quality of his conduet on
a specified occasion.
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Comment. Section 1104 places a further limitation on the use of
character evidence. Under Section 1104, character evidence with re-
spect to eare or skill is inadmissible to prove that conduct on a specific
occasion was either careless or careful, skilled or unskilled, except to
the extent permitted by Sections 1102 and 1103.

Section 1104 codifies well-settled California law. Towle v. Pacific
Improvement Co., 98 Cal. 342, 33 Pac. 207 (1893). The purpose of the
rule is to prevent collateral issues from consuming too much time and
distracting the attention of the trier of fact from what was actually
done on the particular occasion. Here, the slight probative value of
the evidence balanced against the danger of confusion of issues, col-
lateral inquiry, prejudiee, and the like, warrants a fixed exclusionary
rule.

CROSS-REFERENCES
Definitions :
Conduct, see § 125

Evidence, see § 140
Habit or custom, evidence of, see § 1105

§ 1105. Habit or custom to prove specific behavior

1105. Any otherwise admissible evidence of habit or custom
is admissible to prove conduct on a specified occasion in con-
formity with the habit or custom.

Comment. Section 1105, like Section 1100, declares that certain evi-
dence is admissible. Hence, Section 1105 is technically unnecessary
because Section 351 declares that all relevant evidence is admissible.
Nonetheless, Section 1105 is desirable to assure that evidence of custom
or habit (a regular response to a repeated specific situation) is admis-
sible even where evidence of a person’s character (his general disposi-
tion or propensity to engage in a certain type of conduct) is inadmis-

" sible.

The admissibility of habit evidence to prove conduct in conformity
with the habit has long been established in California. Wallis v. South-
ern Pac. Co., 184 Cal. 662, 195 Pac. 408 (1921) (distinguishing cases
holding character evidence as to care or skill inadmissible) ; Craven v.
Central Pac. B.R., 72 Cal. 345, 13 Pac. 878 (1887). The admissibility
of evidence of the custom of a business or occupation is also well estab-
lished. Hughes v. Pacific Wharf & Storage Co., 188 Cal. 210, 205 Pac.
105 (1922) (mailing letter). However, under existing law, evidence of
habit is admissible only if there are no eyewitnesses. Boone v. Bank of
America, 220 Cal. 93, 29 P.2d 409 (1934). In earlier cases, the Su-
preme Court criticized the ‘‘no eyewitness’’ limitation :

This limitation upon the introduction of such testimony seems
rather illogical. If the fact of tHe existence of habits of caution
in a given particular has any legitimate evidentiary weight, the
party benefited ought to have the advantage of it for whatever it
is worth, even against adverse eye-witnesses; and if the testimony
of the eye-witnesses is in his favor, it would be at least a harm-
less cumulation of evidence to permit testimony of his custom or
habit. [Wallis v. Southern Pac. Co., 184 Cal. 662, 665, 195 Pac.
408, 409 (1921).]
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The ‘‘no eyewitness’’ limitation is undesirable. Eyewitnesses fre-
quently are mistaken, and some are dishonest. The trier of fact should
be entitled to weigh the habit evidence against the eyewitness testimony
as well as all of the other evidence in the case. Hence, Section 1105
does not contain the ‘‘no eyewitness’’ limitation.
CROSS-REFERENCES

Definitions:

Conduct, see § 125

Evidence, see § 140

Character for care or skill, evidence of, see § 1104
Mining claims, evidence of custom or usage, see Code of Civil Procedure § 748

CHAPTER 2. OTHER EVIDENCE AFFECTED OR EXCLUDED
BY EXTRINSIC POLICIES

§ 1150. Evidence to test a verdict

1150. Ezxcept as otherwise provided by law, upon an in-
quiry as to the validity of a verdict, any otherwise admissible
evidence may be received as to statements made, or conduct,
conditions, or events occurring, either within or without the
jury room, of such a character as is likely to have influenced
the verdict improperly. No evidence is admissible to show the
effect of such statement, conduet, condition, or event upon a
juror either in influencing him to assent to or dissent from
the verdict or concerning the mental processes by which it
was determined.

Comment. Section 1150 codifies existing law which permits evidence
of misconduct by a trial juror to be received but forbids the reception
of evidence as to the effect of such misconduct on the minds of the
jurors. People v. Stokes, 103 Cal. 193, 196-197, 37 Pac. 207, 208-209
(1894).

Section 1150 excludes only evidence of the effect of various occur-
rences on a juror’s mind; it does not affect the existing rules concern-
ing admissibility of evidence of the fact of such occurrences. Hence,
Section 1150 makes no change in the rules concerning when testimony
or affidavits of jurors may be received to impeach or support a verdiet.
Under existing law, a juror is incompetent to give evidence as to mat-
ters that might impeach his verdict. People v. Gray, 61 Cal. 164, 183
(1882). See also Siemsen v. Oakland, S. L., & H. Elec. Ry., 134 Cal.
494, 66 Pac. 672 (1901). He is competent, however, to give evidence
that no misconduct was committed by the jury after independent evi-
dence has been given that there was misconduct. People v. Deegan, 88
Cal. 602, 26 Pac. 500 (1891). By statute, a juror may give evidence by
affidavit that a verdict was determined by chance. Cope Crv. Proc.
§ 657(2). And the courts have held that affidavits of jurors may be
used to prove that a juror concealed bias or other disqualification by
false answers on voir dire or was mentally incompetent to serve as a
juror. E.g., Williams v. Bridges, 140 Cal. App. 537, 35 P.2d 407 (1934)
(false answer on woir dire) ; Noll v. Lee, 221 Cal. App.2d 81, 34 Cal.
Rptr. 228 (1963) (hearing denied) (false answer on voir dire) ; Church
v. Capital Freight Lines, 141 Cal. App.2d 246, 296 P.2d 563 (1956)
(mental competence of juror).
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Section 1150 also makes no change in the existing law concerning the
grounds upon which a verdict. may be set aside, i.e., what constitutes
jury misconduet. See Cope Civ. Proc. § 657 (civil case); PENAL CobE
§ 1181 (criminal case).

CROSS-REFERENCES
Definitions :
Conduct, see § 125

Evidence, see § 140
Statement, see § 225

§ 1151. Subsequent remedial conduct

1151. When, after the occurrence of an event, remedial or
precauntionary measures are taken, which, if taken previously,
would have tended to make the event less likely to occur, evi-
dence of such subsequent measures is inadmissible to prove
negligence or culpable conduct in connection with the event.

Comment. Section 1151 codifies well-settled law. Helling v. Schindler,
145 Cal. 303, 78 Pac. 710 (1904) ; Sappenfield v. Main Street efc. B.R.,
91 Cal. 48, 27 Pac. 590 (1891). The admission of evidence of subsequent
repairs to prove negligence would substantially disecourage persons
from making repairs after the occurrence of an accident.

Section 1151 does not prevent the use of evidence of subsequent
remedial conduect for the purpose of impeachment in appropriate cases.
This is in accord with Pierce v. J. C. Penney Co., 167 Cal. App.2d 3,
334 P.2d 117 (1959).

CROSS-REFERENCES
Definitions :
Conduct, see § 125
Evidence, see § 140
Proof, see § 190

§ 1152. Offer to compromise and the like

1152. (a) Evidence that a person has, in eompromise or
from humanitarian motives, furnished or offered or promised
to furnish money or any other thing, act, or service to another
who has sustained or elaims to have sustained loss or damage,
as well as any conduct or statements made in negotiation
thereof, is inadmissible to prove his liability for the loss or
damage or any part of it.

(b) This section does not affect the admissibility of evi-
dence of :

(1) Partial satisfaction of an asserted claim or demand
without questioning its validity when such evidence is offered
to prove the validity of the claim; or

(2) A debtor’s payment or promise to pay all or a part of
his pre-existing debt when such evidence is offered to prove
the creation of a new duty on his part or a revival of his pre-
existing duty.

Comment. Section 1152, like Section 2078 of the Code of Civil
Procedure which it supersedes, declares that compromise offers are
inadmissible to prove liability. Because of the particular wording of
Section 2078, an offer of compromise probably may not be considered
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as an admission even though admitted without objection. See Tentative
Recommendation and a Study Relating to the Uniform Rules of Evi-
dence (Article VI. Extrinsic Policies Affecting Admissibility), 6 CAL.
Law RevisioN Comm’N, REP., REC. & S1UDIES 601, 675-676 (1964). See
also Scott v. Wood, 81 Cal. 398, 405-406, 22 Pac. 871, 873 (1889). Under
Section 1152, however, nothing prohibits the consideration of an offer
of settlement on the issue of liability if the evidence is received without
objection. This modest change in the law is desirable. An offer of com-
promise, like other incompetent evidence, should be considered to the
extent that it is relevant when it is presented to the trier of fact
without objection.

The words ‘“as well as any conduct or statements made in negotiation
thereof’” make it clear that statements made by parties during nego-
tiations for the settlement of a claim may not be used as admissions in
later litigation. This language will change the existing law under which
certain statements made during settlement negotiations may be used
as admissions. People v. Forster, 58 Cal.2d 257, 23 Cal. Rptr. 582, 373
P.2d 630 (1962). The rule excluding offers is bgsed upon the pubhc
policy in favor of the settlement of disputes without litigation. The
same public policy requires that admissions made during settlement
negotiations also be excluded. The rule of the Forster case that permits
such statements to be admitted places a premium on the form of the
statement. The statement ‘¢ Assuming, for the purposes of these nego-
tiations, that I was negligent . . .”” is inadmissible; but the statement
““All right, I was negligent! Let’s talk about damages . . .”” may be
admissible. See the discussion in People v. Glen Arms Estate, Inc., 230
Cal. App.2d -, .., 41 Cal. Rptr. 303, 316 (1964). The rule of the
Forster case is changed by Section 1152 because that rule prevents the
complete candor between the parties that is most conducive to settlement.

CROSS-REFERENCES
Definitions :
Conduct, see § 125
Evidence, see § 140
Person, see § 175
Proof, see § 190
Statement, see § 225

§ 1153. Offer to plead guilty or withdrawn plea of guilty

by criminal defendant

1153. Evidence of a plea of guilty, later withdrawn, or of
an offer to plead guilty to the crime charged or to any other
crime, made by the defendant in a criminal action is inadmis-
sible in any action or in any proceeding of any nature, includ-
ing proceedings before agencies, commissions, boards, and
tribunals.

Comment. Section 1153 is consistent with existing law. Under exist-
ing law, evidence of a rejected offer to plead guilty to the crime charged
or to a lesser crime is inadmissible. PENAL Cope § 1192.4; People v.
Wilson, 60 Cal.2d 139, 155-156, 32 Cal. Rptr. 44, 54-55, 383 P.2d 452,
462-463 (1963) ; People v. Hamilton, 60 Cal.2d 105, 113-114, 32 Cal.
Rptr. 4, 8-9, 383 P.2d 412, 416-417 (1963). Likewise, a plea of guilty,
later withdrawn, is inadmissible. People v. Quinn, 61 Cal. 2d ___, 39
Cal. Rptr. 393, 393 P.2d 705 (1964).
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CROSS-REFERENCES
Compr(ilél;ss)ing certain public offenses by leave of the court, see Penal Code §§ 1377—
Definitions :
Action, see § 105
Criminal action, see § 130
Evidence, see § 14
Rejected offer to plead guilty, inadmissible, see Penal Code § 1192.4

§ 1154. Offer to discount a claim

1154. Evidence that a person has accepted or offered or
promised to accept a sum of money or any other thing, act,
or service in satisfaction of a claim, as well as any conduct
or statements made in negotiation thereof, is inadmissible to
prove the invalidity of the claim or any part of it.

Comment. Section 1154 stems from the same policy of encouraging
settlement and compromise that is reflected in Section 1152. Except for
the language ‘‘as well as any conduet or statements made in negotia-
tion thereof,”’ this section codifies existing law. Dennis v. Belt, 30 Cal.
247 (1866) ; Anderson v. Yousem, 177 Cal. App.2d 135, 1 Cal. Rptr.
889 (1960) ; Cramer v. Lee Wa Corp., 109 Cal. App.2d 691, 241 P.2d
550 (1952). The significance of the quoted language is indicated in the
Comment to Section 1152.

CROSS-REFERENCES
Definitions:

Conduct, see § 125
Evidence, see § 140
Person, see § 175
Proof, see § 190
Statement, see § 225
Offer of defendant to compromise, see Code of Civil Procedure § 997

§ 1155. Liability insurance

1155. Evidence that a person was, at the time a harm was
suffered by another, insured wholly or partially against loss
arising from liability for that harm is inadmissible to prove
negligence or other wrongdoing.

Comment. Section 1155 codifies existing law. Roche v. Llewellyn Iron
Works Co., 140 Cal. 563, 74 Pac. 147 (1903). Evidence of liability
insurance might be inadmissible in the absence of Seection 1155 because
it is not relevant; Section 1155 assures its inadmissibility.

. CROSS-REFERENCES

Definitions :
Evidence, see § 140
Person, see § 175
Proof, see § 190

§ 1156. Records of medical study of in-hospital staff committee

1156. (a) In-hospital medical staff committees of a li-
censed hospital may engage in research and medical study for
the purpose of reducing morbidity or mortality, and may
make findings and recommendations relating to such purpose.
The written records of interviews, reports, statements, or
memoranda of such in-hospital medical staff committees relat-
ing to such medical studies are subject to Sections 2016 and
2036 of the Code of Civil Procedure (relating to discovery
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proceedings) but, subject to subdivisions (b) and (e¢), shall
not be admitted as evidence in any action or before any ad-
ministrative body, agency, or person.
(b) This section does not affect the admissibility in evidence
of the original medical records of any patient.
(e) This section does not exclude evidence which is relevant
evidence in a criminal action.
Comment. Section 1156 restates the substance of and supersedes Code
of Civil Procedure Section 1936.1 (added by Cal. Stats. 1963, Ch. 1558,
§ 1, p. 3142).

Definitions :
Action, see § 105
Criminal action, see § 130
Evidence, see § 140
Statement, see § 225

CROSS-REFERENCES
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DIVISION 10. HEARSAY EVIDENCE

Comment. Division 10 contains the hearsay rule and the most com-
monly used exceptions to the rule. Other exceptions may be found in
other statutes scattered throughout the codes. Under the Evidence Code,
the hearsay objection is met if the evidence offered falls within any of
the exceptions to the hearsay rule. But the fact that the hearsay objec-
tion is overcome does not necessarily make the evidence admissible. All
other exclusionary rules apply and may require exclusion of the evi-
dence.

CROSS-REFERENCES

Admissibility of hearsay evidence in criminal actions, see Penal Code § 686
Hospital records, see §§ 1360-1566

Official writings affecting property, see §§ 1600-1605

Official writings and recorded writings, see §§ 1450-1454, 1530-1532, 1600
Part of transaction proved, admissibility of whole, see § 356

Photographic copies of writings, see §§ 1550, 1551

Preliminary determinations on admissibility of evidence, see §§ 400406
See also the Oross-References under Sections 1290 and 1500

CHAPTER 1. GENERAL PROVISIONS

§ 1200. The hearsay rule

1200. (a) ‘‘Hearsay evidence’’ is evidence of a statement
that was made other than by a witness while testifying at the
hearing and that is offered to prove the truth of the matter
stated.

(b) Except as provided by law, hearsay evidence is inad-
missible.

(e) This section shall be known and may be cited as the
hearsay rule.

Comment. Section 1200 states the hearsay rule. It defines hearsay
evidence and provides that such evidence is inadmissible unless it meets
the conditions of an exception established by law. Chapter 2 (com-
mencing with Section 1220) of this division contains a series of excep-
tions to the hearsay rule. Other exceptions may be found in other stat-
utes or in decisional law. But the fact that certain evidence meets the
requirements of an exception to the hearsay rule does not necessarily
make such evidence admissible. The exception merely provides that
such evidence is not inadmissible under the hearsay rule. If there is
some other rule of law—such as privilege or the best evidence rule—
that makes the evidence inadmissible, the court is not authorized to
admit the evidence merely because it falls within an exception to the
hearsay rule. See also EvipENcE CobE § 352.

Although the California courts have excluded hearsay evidence since
the earliest days of the State (see, e.g., People v. Bob, 29 Cal.2d 321,
175 P.2d 12 (1946) ; Kilburn v. Ritchie, 2 Cal. 145 (1852)), the hear-
say rule has never been clearly stated in statutory form. Code of Civil
Procedure Section 1845 (superseded by Evidence Code Section 702)
has at times been considered to be the statutory basis for the hearsay
rule. People v. Spriggs, 60 Cal.2d 868, 872, 36 Cal. Rptr. 841, 844, 389
P24 377, 380 (1964). Analytically, however, Section 1845 does not
deal with hearsay at all; it deals only with the requirement of personal

(221)
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knowledge. It is true that the section provides that there is an exception
to the personal knowledge requirement ‘‘in those few express cases in
which . . . the declarations of others, are admissible’’; but ‘‘this see-
tion is inaccurate, so far as it refers to [this] exception. In such case
the witness testifies merely to the making of the declaration, which he
must have heard in order to be a competent witness to testify to it,
and hence, the fact to which he testifies is a fact within his own knowl-
edge, derived from his own perceptions.’’ Sneed v. Marysville Gas etc.
Co., 149 Cal. 704, 708, 87 Pac. 376, 378 (1906).

‘‘Hearsay evidence’’ is defined in Section 1200 as ‘‘evidence of a
statement that was made other than by a witness while testifying at the
hearing and that is offered to prove the truth of the matter stated.”’
Under this definition, as under existing case law, a statement that is
offered for some purpose other than to prove the fact stated therein
is not hearsay. Smith v. Whittier, 95 Cal. 279, 30 Pae. 529 (1892). See
WiTkIN, CaLirorNiA Evibence §§ 215-218 (1958).

The word ‘‘statement’’ used in the definition of ‘‘hearsay evidence’’
is defined in Section 225 as ‘‘a verbal expression’’ or ‘‘nonverbal con-
duct . . . intended . . . as a substitute for a verbal expression.’’
Hence, evidence of a person’s conduet out of court is not inadmissible
under the hearsay rule expressed in Section 1200 unless that conduect
is clearly assertive in character. Nonassertive conduct is not hearsay.

Some California cases have regarded evidence of nonassertive conduct
ay hearsay evidence if it is offered to prove the actor’s belief in a par-
ticular fact as a basis for an inference that the fact believed is true.
See, e.g., Estate of De Laveaga, 165 Cal. 607, 624, 133 Pac. 307, 314
(1913) (‘‘the manner in which a person whose sanity is in question
was treated by his family is not, taken alone, competent substantive
evidenee tending to prove insanity, for it is a mere extra-judicial ex-
pression of opinion on the part of the family’’) ; People v. Mendez, 193
Cal. 39, 52, 223 Pac. 65, 70 (1924) (*‘circumstances of flight [of other
persons from the scene of a crime] are in the nature of confessions . . .
and are, therefore, in the nature of hearsay evidence’’) (overruled on
other grounds in People v. McCaughan, 49 Cal.2d 409, 420, 317 P.2d
974, 981 (1957)).

Other California cases, however, have held that evidence of nonasser-
tive conduct is not hearsay even though offered to prove that the belief
giving rise to the conduct was based on fact. See, e.g., People v. Reifen-
stuhl, 37 Cal. App.2d 402, 99 P.2d 564 (1940) (hearing denied) (in-
coming telephone calls made for the purpose of placing bets admissible
over hearsay objection to prove that place of reception was bookmaking
establishment).

Under the Evidence Code, nonassertive conduct is not regarded as
hearsay for two reasons. First, one of the principal reasons for the
hearsay rule—to exclude declarations where the veracity of the declar-
ant cannot be tested by cross-examination—does not apply because such
conduct, being nonassertive, does not involve the veracity of the de-
clarant. Second, there is frequently a guarantee of the trustworthiness
of the inference to be drawn from such nonassertive conduct because
the actor has based his actions on the correctness of his belief, 4.e., his
actions speak louder than words.
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Of course, if the probative value of evidence of nonassertive conduct
is outweighed by the probability that such evidence will be unduly
prejudicial, confuse the issues, mislead the jury, or consume too much
time, the judge may exclude the evidenee under Section 352.

Under Section 1200, exceptions to the hearsay rule may be found
either in statutes or in decisional law. Under existing law, too, the courts
have recognized exceptions to the exclusionary rule in addition to those
exceptions expressed in the statutes. See People v. Spriggs, 60 Cal.2d
868, 874, 36 Cal. Rptr. 841, 844, 389 P.2d 377, 380 (1964).

CROSS-REFERENCES

Definitions :

Evidence, see § 140

Hearing, see § 145

Law, see § 160

Proof, see § 190

Statement, see § 225
See also the Cross-References for Division 10

§ 1201. Multiple hearsay

1201. A statement within the scope of an exception to the
hearsay rule is not inadmissible on the ground that the evi-
dence is hearsay evidence if the hearsay evidence of such state-
ment consists of one or more statements each of which meets
the requirements of an exception to the hearsay rule.

Comment. Section 1201 makes it possible to use admissible hearsay to
prove another statement that is also admissible hearsay. For example,
under Section 1201, an official reporter’s transeript of the testimony
at a previous trial may be used to prove the testimony previously given
(Evipence CopE § 1280) ; the former testimony may be used as evidence
(Evience Copk § 1291) to prove that a party made a statement; and
the party’s statement is admissible against him as an admission (EvI-
pENCE CopE § 1220). Thus, under Section 1201, the evidence of the
admission contained in the transeript is admissible because each of the
hearsay statements involved is within an exception to the hearsay rule.

Although no California case has been found where the admissibility
of ‘‘multiple hearsay’’ has been analyzed and discussed, the practice
is apparently in accord with the rule stated in Seetion 1201. See, e.g.,
People v. Collup, 27 Cal.2d 829, 167 P.2d 714 (1946) (transeript of
former testimony used to prove admission).

CROSS-REFERENCES
Definitions:
Evidence, see § 140
Hearsay evidence, see § 1200

Statement, see § 225
Hearsay rule, see § 1200

§ 1202. Credibility of hearsay declarant
1202. Evidence of a statement or other conduet by a de-
clarant that is inconsistent with a statement by such declarant
received in evidence as hearsay evidence is mot inadmissible
for the purpose of attacking the credibility of the declarant
though he is not given and has not had an opportunity to
explain or to deny such inconsistent statement or other con-
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duct. Any other evidence offered to attack or support the
credibility of the declarant is admissible if it would have been
admissible had the declarant been a witness at the hearing.
For the purposes of this section, the deponent of a deposition
taken in the action in which it is offered shall be deemed to
be a hearsay declarant.

Comment. Section 1202 deals with the impeachment of a declarant
whose hearsay statement is in evidence as distinguished from the im-
peachment of a witness who has testified. It elarifies two points. First,
evidence to impeach a hearsay declarant is not to be excluded on the
ground that it is collateral. Second, the rule applying to the impeach-
ment of a witness—that a witness may be impeached by an inconsistent
statement only if he is provided with an opportunity to explain or
deny it-—does not apply to a hearsay declarant.

When hearsay evidence in the form of former testimony has been

" admitted, the California courts have permitted a party to impeach the
hearsay declarant with evidence of an inconsistent statement made by
the hearsay declarant affer the former testimony was given, even
though the declarant was never given an opportunity to explain or
deny the inconsistency. People v. Collup, 27 Cal.2d 829, 167 P.2d 714
(1946). Apparently, however, former testimony may not be impeached
by evidence of an inconsistent statement made prior to the former
testimony unless the would-be impeacher either did not know of the
inconsistent statement at the time the former testimony was given or
unless he had provided the declarant with an opportunity to explain
or deny the inconsistent statement. People v. Greenwell, 20 Cal. App.2d
266, 66 P.2d 674 (1937), as limited by People v. Collup, 27 Cal.2d 829,
167 P.2d 714 (1946). The courts permit dying declarations to be im-
peached by evidence of eontradictory statements by the deceased de-
spite the lack of any foundation, for only in very rare cases would it be
possible to provide the declarant with an opportunity to explain or
deny the inconsistency. People v. Lawrence, 21 Cal. 368 (1863).

Section 1202 substitutes for this case law a uniform rule permitting
a hearsay declarant to be impeached by inconsistent statements in all
cases, whether or not the declarant has been given an opportunity to
explain or deny the inconsistency. If the hearsay declarant is unavail-
able as a witness, the party against whom the evidence is admitted
should not be deprived of both his right to cross-examine and his right
to impeach. Cf. People v. Lawrence, 21 Cal. 368, 372 (1863). If the
hearsay declarant is available, the party electing to use the hearsay of
such a declarant should have the burden of calling him to explain or
deny any alleged inconsistencies.

Of course, the trial judge may curb efforts to impeach hearsay de-
clarants if he determines that the inquiry is becoming too remote from
the issues that are actually at stake in the litigation. EvipENCE CoDE
§ 352. :

Section 1235 provides that evidence of inconsistent statements made
by a trial witness may be admitted to prove the truth of the matter
stated. No similar exception to the hearsay rule is applicable to a
hearsay declarant’s inconsistent statements that are admitted under
Section 1202. Hence, the hearsay rule prohibits any such statement
from being used to prove the truth of the matter stated. If the declarant
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is not a witness and is not subject to cross-examination upon the subject
matter of his statements, there is no sufficient guarantee of the trust-
worthiness of the statements he has made out of court to warrant their
reception as substantive evidence unless they fall within some recog-
nized exception to the hearsay rule.
CROSS-REFERENCES

Definitions:

Action, see § 105

Conduct, see § 125

Declarant, see § 135

Evidence, see § 140

Hearsay evidence, see § 1200

Statement, see § 225 .
Deposition taken in same action, admissibility of, see Code of Civil Procedure

§ 2016(d)-(f) ; Penal Code §§ 1345, 1362

§ 1203. Cross-examination of hearsay declarant

1203. (a) The declarant of a statement that is admitted as
hearsay evidence may be called and examined by any adverse
party as if under cross-examination concerning the statement.

(b) This section is not applicable if the declarant is (1) a
party, (2) a person identified with a party within the meaning
of subdivision (d) of Section 776, or (3) a witness who has
testified in the action concerning the statement.

(e¢) This section is not applicable if the statement is one
described in Article 1 (commencing with Section 1220), Ar-
ticle 3 (commencing with Section 1235), or Article 10 (com-
mencing with Section 1300) of Chapter 2 of this division.

(d) A statement that is otherwise admissible as hearsay evi-
dence is not made inadmissible by this section because the de-
clarant who made the statement is unavailable for examination
pursuant to this section.

Comment. Hearsay evidence is generally excluded because the de-
clarant was not in court and not subject to cross-examination before
the trier of fact when he made the statement. People v. Bob, 29 Cal.2d
321, 325, 175 P.2d 12, 15 (1946).

In some situations, hearsay evidence is admitted because there is
either some exceptional need for the evidence or some circumstantial
probability of its trustworthiness, or both. People v. Brust, 47 Cal.2d
776, 785, 306 P.2d 480, 484 (1957) ; Turney v. Sousa, 146 Cal. App.2d
787, 791, 304 P.2d 1025, 1027-1028 (1956). Even though it may be
necessary or desirable to permit certain hearsay evidence to be ad-
mitted despite the fact that the adverse party had no opportunity to
cross-examine the declarant when the hearsay statement was made,
there seems to be no reason to prohibit the adverse party from cross-
examining the declarant concerning the statement. The policy in favor
of cross-examination that underlies the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
declarant of a statement received in evidence and to cross-examine him
concerning his statement.

Section 1203, therefore, reverses (insofar as a hearsay declarant is
concerned) the traditional rule that a witness called by a party is a
witness for that party and may not be cross-examined by him. Because
a hearsay declarant is in practical effect a witness against the party
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against whom his hearsay statement is admitted, Section 1203 gives
that party the right to call and cross-examine the hearsay declarant
concerning the subjeet matter of the hearsay statement just as he has
the right to cross-examine the witnesses who appear personally and
testify against him at the trial.

Subdivisions (b) and (e¢) make Section 1203 inapplicable in certain
situations where it would be inappropriate to permit a party to exam-
ine a hearsay declarant as if under cross-examination. Thus, for ex-
ample, subdivision (b) does not permit counsel for a party to examine
his own client as if under eross-examination merely because a hearsay
statement of his client has been admitted; and, because a party should
not have the right to cross-examine his own witness merely because the
adverse party has introduced a hearsay statement of the witness, wit-
nesses who have testified in the action concerning the statement are not
subjeet to examination under Section 1203,

Subdivision (d) makes it clear that the unavailability of a hearsay
declarant for examination under Section 1203 has no effect on the ad-
missibility of his hearsay statements. The subdivision forestalls any
argument that availability of the declarant for examination under See-
tion 1203 is an additional condition of admissibility for hearsay evi-
dence.

CROSS-REFERENCES
Definitions:

Action, see § 105

Declarant, see § 135

Hearsay evidence, see § 1200

Statement, see § 225
Examination of witnesses, method and scope, see §§ 760-778
Offer of proof unnecessary on cross-examination, see § 354
Similar provision :

Person upon whose statement an expert bases his opinion, examination as if under

cross-examination, see § 804

§ 1204. Hearsay statement offered against criminal defendant

1204. A statement that is otherwise admissible as hearsay
evidenee is inadmissible against the defendant in a criminal
action if the statement was made, either by the defendant or
by another, under such circumstances that it is inadmissible
against the defendant under the Constitution of the United
States or the State of California.

Comment. Section 1204 is a statutory recognition that hearsay evi-
dence that fits within an exception to the hearsay rule may nonetheless
be inadmissible under the Constitution of the United States or the Con-
stitution of California. Thus, Section 1220, which creates an exception
for the statements of a party, is subject to the constitutional rule ex-
cluding evidence of involuntary confessions against a criminal de-
fendant.

In People v. Underwood, 61 Cal2d ___, 37 Cal. Rptr. 318, 389 P.2d
937 (1964), the California Supreme Court held that a prior incon-
sistent statement of a witness could not be introduced to impeach him
in a eriminal action when the statement would have been inadmissible
as an involuntary confession if the witness had been the defendant.
To the extent that the Underwood decision is based on constitutional
principles, its effect is continued by Section 1204 and its principle is
made applicable to all hearsay statements.
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CROSS-REFERENCES
Definitions :
Criminal action, see § 130
Hearsay evxdence, see § 1200
Statement, see § 225

§ 1205. No implied repeal

1205. Nothing in this division shall be construed to repeal
by implication any other statute relating to hearsay evidence,

Commenf. Although some of the statutes providing for the admission
of hearsay evidence will be repealed when the Evidence Code is en-
acted, a number of statutes will remain in the various codes. For the
most part, these statutes are narrowly drawn to make a particular type
of hearsay evidence admissible under specifically limited eirecumstances.
To assure the continued validity of these provisions, Section 1205 states
that they will not be impliedly repealed by the enactment of the Evi-
dence Code.

CROSS-REFERENCES
Definitions :
Hearsay evidence, see § 1200
Statute, see § 230

CHAPTER 2. EXCEPTIONS TO THE HEARSAY RULE

Article 1. Confessions and Admissions

§ 1220. Admission of party

1220. Evidence of a statement is not made inadmissible
by the hearsay rule when offered against the declarant in an
action to which he is a party in either his individual or repre-
sentative capacity, regardless of whether the statement was
made in his individual or representative capacity.

Comment. Section 1220 states existing law as found in subdivision 2
of Section 1870 of the Code of Civil Procedure. The rationale under-
lying this exception is that the party cannot object to the lack of the
right to cross-examine the declarant since the party himself made the
statement. Moreover, the party can cross-examine the witness who testi-
fies to the party’s statement and can explain or deny the purported ad-
mission. The statement need not be one which would be admissible if
made at the hearing. See Shields v. Oznard Harbor Dist., 46 Cal.
App.2d 477,116 P.2d 121 (1941).

In a eriminal action, a defendant’s statement is not admissible under
this section unless it was made voluntarily. Evipence CopE § 1204.

CROSS-REFERENCES

Admission made during compromise negotiations, see §§ 11562, 1154
Confession of defendant in eriminal action, see §§ 402, 405, 1204
Definitions :
Action, see § 105
Declarant, see § 135
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Nolo contendere plea, see Penal Code § 1016
Withdrawn plea of guilty, or offer to plead guilty, see § 1153 ; Penal Code § 11924
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§ 1221. Adoptive admission

1221. Evidence of a statement offered against a party is not
made inadmissible by the hearsay rule if the statement is one
of which the party, with knowledge of the content thereof, has
by words or other conduct manifested his adoption or his belief
in its truth.

Comment. Section 1221 restates an exception found in subdivision 3
of Section 1870 of the Code of Civil Procedure.

CROSS-REFERENCES

Admissibility against criminal defendant, see § 1204
Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :
Conduct, see § 125
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Partner’s admission, see Corporations Code § 15011

§ 1222. Authorized admission

1222, Evidence of a statement offered against a party is not
made inadmissible by the hearsay rule if:

(a) The statement was made by a person authorized by the
party to make a statement or statements for him concerning
the subject matter of the statement; and

(b) The evidence is offered either after admission of evi-
dence sufficient to sustain a finding of such authority or, in
the court’s discretion as to the order of proof, subject to the
admission of such evidence.

Comment. Section 1222 provides a hearsay exception for authorized
admissions. Under this exception, if a party authorized an agent to
make statements on his behalf, such statements may be introduced
against the party under the same conditions as if they had been made
by the party himself. The authority of the declarant to make the state-
ment need not be express; it may be implied. It is to be determined in
each case under the substantive law of agency. Section 1222 restates
an exception found in the first portion of subdivision 5 of Section 1870
of the Code of Civil Procedure. See Tentative Recommendation and a
Study Relating to the Uniform Rules of Evidence (Article VIII. Hear-
say Evidence), 6 CavL. Law RevisioN Comm’~, Rer., REC. & STUDIES
Appendiz at 484-490 (1964). ‘

CROSS-REFERENCES

Admissibility against criminal defendant, see § 1204
Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :

Evidence, see § 140

Statement, see § 225
Hearsay rule, see § 1200
Order of proof, see § 320
Partner’s admission, see Corporations Code § 15011

§ 1223. Admission of co-conspirator

1223. Evidence of a statement offered against a party is not
made inadmissible by the hearsay rule if :
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(a) The statement was made by the declarant while partie-
ipating in a conspiracy to commit a erime or ¢ivil wrong and in
furtherance of the objective of that conspiracy;

(b) The statement was made prior to or during the time
that the party was participating in that conspiracy; and

(e) The evidence is offered either after admission of evi-
dence sufficient to sustain a finding of the facts specified in
subdivisions (a) and (b) or, in the court’s discretion as to the
order of proof, subject to the admission of such evidence.

Comment. Section 1223 is a specific example of a kind of authorized
admission that is admissible under Section 1222. The statement is ad-
mitted beecause it is an act of the conspiracy for which the party, as a
co-conspirator, is legally responsible. People v. Lorraine, 90 Cal. App.
317, 327, 265 Pac. 893, 897 (1928). See CALiFORNIA CRIMINAL Law
Pracrice 471-472 (Cal. Cont. Ed. Bar 1964). Section 1223 restates an
exception found in subdivision 6 of Section 1870 of the Code of Civil
Procedure.

CROSS-REFERENCES

Admissibility against criminal defendant, see § 1204
Definitions:
Declarant, see § 135
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Order of proof, see § 320

§ 1224. Statement of declarant whose liability or breach of duty is in issue

1224, When the liability, obligation, or duty of a party to
a civil action is based in whole or in part upon the liability,
obligation, or duty of the declarant, or when the claim or right
asserted by a party to a civil action is barred or diminished by
a breach of duty by the declarant, evidence of a statement
made by the declarant is as admissible against the party as it
would be if offered against the declarant in an action involving
that liability, obligation, duty, or breach of duty.

Comment. Section 1224 restates in substance a hearsay exception
found in Code of Civil Procedure Section 1851 (superseded by Evi-
dence Code Sections 1224 and 1302). See Butte County v. Morgan, 76
Cal. 1, 18 Pac. 115 (1888) ; Ingram v. Bob Jaffe Co., 139 Cal. App.2d
193, 293 P.2d 132 (1956) ; Standard 0il Co. v. Houser, 101 Cal. App.2d
480, 225 P.2d 539 (1950). Section 1224, however, limits this hearsay
exception to civil actions. Much of the evidence within this exception
is also covered by Section 1230, which makes declarations against in-
terest admissible. However, to be admissible under Section 1230, the
statement must have been against the declarant’s interest when made;
this requirement is not stated in Section 1224.

Code of Civil Procedure Section 1851 provides for the admission of
a declarant’s statements in an action where the liability of the party
against whom the statements are offered is based on the declarant’s
breach of duty. Butte County v. Morgan, 76 Cal. 1, 18 Pae. 115 (1888) ;
Nye & Nissen v. Central etc. Ins. Corp., 71 Cal. App.2d 570, 163 P.2d
100 (1945). Section 1224 of the Evidence Code refers specifically to
‘‘breach of duty’’ in order to admit statements of a declarant whose
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breach of duty is in issue without regard to whether that breach gives
rise to a liability of the party against whom the statements are offered
or merely defeats a right being asserted by that party. For example,
in Ingram v. Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956),
a statement of a person permitted to operate a vehicle was admitted
against the owner of the vehicle in an action seeking to hold the owner
liable on the derivative liability of vehicle owners established by Vehi-
cle Code Section 17150. Under Section 1224, the statement of the
declarant would also be admissible against the owner in an action
brought by the owner to recover for damage to his vehicle where the
defense is based on the contributory negligence of the declarant.
Section 1302 supplements the rule stated in Section 1224. Section
1302 creates an exception for judgments against a third person when
one of the issues between the parties is the liability, obligation, or
duty of the third person and the judgment determines that liability,
obligation, or duty. Together, Sections 1224 and 1302 codify the hold-
ings of the cases applying Code of Civil Procedure Section 1851. See
Tentative Recommendation and a Study Relating to the Uniform
Rules of Ewidence (Article VIII. Hearsay Evidence), 6 CarL. Law
Revision ComMm’N, REp., REc. & STUDIES Appendiz at 491-496 (1964).

CROSS-REFERENCES

Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :

Action, see § 105

Civil action, see § 120

Declarant, see § 135

Evidence, see § 140

Statement, see § 225 .
Partner’s admission, see Corporations Code § 15011

§ 1225, Statement of declarant whose right or title is in issue

1225. When a right, title, or interest in any property or
claim asserted by a party to a civil action requires a determina-
tion that a right, title, or interest exists or existed in the de-
clarant, evidence of a statement made by the declarant during
the time the party now claims the declarant was the holder
of the right, title, or interest is as admissible against the party
as it would be if offered against the declarant in an action
involving that right, title, or interest.

Comment. Section 1225 expresses a common law exception to the
hearsay rule that is recognized in part in Section 1849 of the Code of
Civil Procedure. Section 1849 (which is superseded by Section 1225)
permits the statements of predecessors in interest of real property to
be admitted against the successors; however, the California cases fol-
low the general rule of permitting predecessors’ statements to be ad-
mitted against successors of either real or personal property. Smith v.
Goethe, 159 Cal. 628, 115 Pac. 223 (1911) ; 4 WIGMORE, EVIDENCE
§ 1082 et seq. (3d ed. 1940).

It should be noted that ‘‘statements made before title accrued in the
declarant will not be receivable. On the other hand, the time of divesti-
ture, after which no statements could be treated as admissions, is the
time when the party against whom they are offered has by his own
hypothesis acquired the title; thus, in a suit, for example, between A’s
heir and A’s grantee, A’s statements at any time before his death are
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receivable against the heir; but only his statements before the grant
are receivable against the grantee.’’ 4 WicMore, EvIDENCE § 1082 at
153 (3d ed. 1940).

Despite the limitations of Section 1225, some statements of a grantor
made after divestiture of title will be admissible; but another theory
of admissibility must be found. For example, later statements of his
state of mind may be admissible on the issue of his intent. EVIDENCE
Cope §§ 1250 and 1251. Where it is claimed that a conveyance was in
fraud of creditors, the later statements of the grantor may be admissi-
ble not as hearsay but as evidence of the fraud itself (c¢f. Bush &
Mallett Co. v. Helbing, 134 Cal. 676, 66 Pac. 967 (1901)) or as declara-
tions of a co-conspirator in the fraud (c¢f. McGee v. Allen, 7T Cal.2d 468,
60 P.2d 1026 (1936)). See generally 4 WieMore, EVIDENCE § 1086 (3d
ed. 1940).

Section 1225 supplements the rule provided in Section 1224. Under
Section 1224, for example, a party suing an executor on an obligation
incurred by the decedent prior to his death may introduce admissions
of the decedent. Similarly, under Section 1225, a party sued by an
executor on an obligation claimed to have been owed to the decedent
may introduce admissions of the decedent.

CRQSS-REFERENCES

Admission made during compromise negotiations, see §§ 1152, 1154
Definitions:

Action, see § 105

Civil action, see § 120

Declarant, see § 135

Evidence, see § 140

Property, see § 185

Statement, see § 225 .
Partner’s admission, see Corporations Code § 15011

§ 1226. Statement of minor child in parent’s action for child’s injury

1226. Evidence of a statement by a minor child is not made
inadmissible by the hearsay rule if offered against the plaintiff
in an action brought under Section 376 of the Code of Civil
Procedure for injury to such minor child.

Comment. See the Comment to Section 1227,

CROSS-REFERENCES
Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200

§ 1227. Statement of declarant in action for his wrongful death
1227. Evidence of a statement by the deceased is not made
inadmissible by the hearsay rule if offered against the plaintiff
in an action brought under Section 377 of the Code of Civil
Procedure.

Comment. Under existing law, an admission by a decedent is not ad-
missible against his heirs or representatives in a wrongful death aection
brought by them. Marks v. Reissinger, 35 Cal. App. 44, 169 Pac. 243
(1917). Cf. Hedge v. Williams, 131 Cal. 455, 63 Pac. 721 (1901). The
reason is that the action is a new action, not merely a survival of the
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decedent’s action. This rule has been severely criticized and is con-
trary to the rule adopted by most American courts. Carr v. Duncan,
90 Cal. App.2d 282, 285, 202 P.2d 855, 856 (1949).

Under Section 1224, the admissions of a decedent are admissible to
establish the liability of his exeeutor. Similarly, when the executor
brings an action for the decedent’s death under Code of Civil Proce-
dure Section 377, the defendant should be permitted to introduce the
admissions of the decedent. Without Section 1227, in an action between
two executors arising out of an accident which was fatal to both par-
ticipants, the plaintiff executor would be able to introduce admissions
of the defendant’s decedent, but the defending executor would be un-
able to introduce admissions of the plaintiff’s decedent.

Section 1227 changes the rule announced in the California cases and
makes the admissions of the decedent admissible in wrongful death
actions. Section 1226 provides a similar rule for the analogous cases
arising under Code of Civil Procedure Section 376 (action by parent of
injured child).

Section 1227 recognizes that, in an action brought under Code of
Civil Procedure Section 377, the only reason for treating the admis-
sions of a plaintiff’s decedent differently from those of a defendant’s
decedent is a technical procedural rule. The plaintiff in a wrongful
death action—and the parent of an injured child in an action under
Code of Civil Procedure Section 376—stands in reality so completely
on the right of the deceased or injured person that such person’s ad-
missions should be admitted against the plaintiff, even though (as a
technical matter) the plaintiff is asserting an independent right.

CROSS-REFERENCES
Admission made during compromise negotiations, see §§ 1152, 1154
Definitions:
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200

Article 2. Declarations Against Interest

§ 1230. Declaration against interest

1230. Evidence of a statement by a declarant having suffi-
cient knowledge of the subject is not made inadmissible by the
hearsay rule if the statement, when made, was so far contrary
to the declarant’s pecuniary or proprietary interest, or so far
subjected him to the risk of civil or criminal liability, or so far
tended to render invalid a claim by him against another, or
created such a risk of making him an object of hatred, ridicule,
or social disgrace in the community, that a reasonable man in
his position would not have made the statement unless he be-
lieved it to be true.

Comment. Section 1230 codifies the hearsay exception for declara-
tions against interest as that exeeption has been developed by the Cali-
fornia courts (People v. Spriggs, 60 Cal.2d 868, 36 Cal. Rptr. 841, 389
P.2d 377 (1964)) and possibly expands the exception, for it is not
clear whether the existing exception for declarations against interest
applies to statements that make the declarant an object of hatred,
ridicule, or social disgrace in the community.
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Section 1230 supersedes the partial and inaccurate statements of the
exception for declarations against interest found in Code of Civil Pro-
cedure Sections 1853, 1870(4), and 1946(1). See People v. Spriggs,
60 Cal.2d 868, 871-872, 36 Cal. Rptr. 841, 844-845, 389 P.2d 377, 380-
381 (1964). The requirement that the declarant have ‘‘sufficient knowl-
edge of the subject’’ continues the similar common law requirement
stated in Code of Civil Procedure Section 1853 that the declarant must
have had some peculiar means—such as personal observation—for ob-
taining accurate knowledge of the matter stated. See 5 Wigmore, EvI-
DENCE § 1471 (34 ed. 1940).

CROSS-REFERENCES

Admissibility against criminal defendant, see § 1204
Definitions:
Declarant, see § 135
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Withdrawn plea of guilty, or offer to plead guilty, see § 1153 ; Penal Code § 1192.4

Article 3. Statements of Witnesses

§ 1235, Inconsistent statement
1235. Evidence of a statement made by a witness is not
made inadmissible by the hearsay rule if the statement is in-
consistent with his testimony at the hearing and is offered in
compliance with Section 770.

Comment. Under existing law, when a prior statement of a witness
that is inconsistent with his testimony at the trial is admitted in evi-
dence, it may not be used as evidence of the truth of the matters stated.
Because of the hearsay rule, a witness’ prior inconsistent statement
may be used only to discredit his testimony given at the trial. Albert v.
McKay & Co., 174 Cal. 451, 456, 163 Pac. 666, 668 (1917).

Because a witness’ inconsistent statement is not substantive evidence,
the courts do not permit a party—even when surprised by the testimony
—+to impeach his own witness with inconsistent statements if the wit-
ness’ testimony at the trial has not damaged the party’s case in any
way. Evidence tending only to discredit the witness is irrelevant and
immaterial when the witness has not given damaging testimony. People
v. Crespi, 115 Cal. 50, 46 Pac. 863 (1896) ; People v. Mitchell, 94 Cal.
550, 29 Pac. 1106 (1892) ; People v. Brown, 81 Cal. App. 226, 253 Pac.
735 (1927).

Section 1235 permits an inconsistent statement of a witness to be
used as substantive evidence if the statement is otherwise admissible
under the conditions specified in Section 770——which do not include
surprise on the part of the party calling the witness if he is the party
offering the inconsistent statement. Because Section 1235 permits a
witness’ inconsistent statements to be considered as evidence of the
matters stated and not merely as evidence casting discredit on the
witness, it follows that a party may introduce evidence of inconsistent
statements of his own witness whether or not the witness gave damag-
ing testimony and whether or not the party was surprised by the testi-
mony, for such evidence is no longer irrelevant (and, hence, inadmis-

sible).
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Section 1235 admits inconsistent statements of witnesses because the
dangers against which the hearsay rule is designed to proteet are largely
nonexistent. The declarant is in court and may be examined and cross-
examined in regard to his statements and their subject matter. In many
cases, the inconsistent statement is more likely to be true than the
testimony of the witness at the trial because it was made nearer in time
to the matter to which it relates and is less likely to be influenced by
the controversy that gave rise to the litigation. The trier of faect has
the declarant before it and can observe his demeanor and the nature of
his testimony as he denies or tries to explain away the inconsistency.
Hence, it is in as good a position to determine the truth or falsity of
the prior statement as it is to determine the truth or falsity of the
inconsistent testimony given in court. Moreover, Section 1235 will pro-
vide a party with desirable protection against the ‘‘turncoat’’ witness
who changes his story on the stand and deprives the party calling him
of evidence essential to his case.

CROSS-REFERENCES

Admissibility of extrinsic evidence of inconsistent statement, see § 770
Credibility of witnesses, see §£§ 780, 785
Definitions:

Evidence, see § 140

Hearing, see § 145

Statement, see § 225
Examination of witness regarding inconsistent statement, see §§ 768, 769
Hearsay rule, see § 1200

§ 1236. Prior consistent stctement

1236. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment is consistent with his testimony at the hearing and is
offered in eompliance with Section 791.

Comment. Under existing law, a prior statement of a witness that is
consistent with his testimony at the trial is admissible under certain
conditions when the credibility of the witness has been attacked. The
statement is admitted, however, only to rehabilitate the witness—to
support his credibility—and not as evidence of the truth of the matter
stated. People v. Kynette, 15 Cal.2d 731, 753-754, 104 P.2d 794, 805-806
(1940) (overruled on other grounds in People v. Snyder, 50 Cal.2d 190,
197,324 P.2d 1, 6 (1958)).

Section 1236, however, permits a prior consistent statement of a wit-
ness to be used as substantive evidence if the statement is otherwise
admissible under the rules relating to the rehabilitation of impeached
witnesses. See EvipEnce CopE § 791.

There is no reason to perpetuate the subtle distinetion made in the
cases. It is not realistic to expect a jury to understand that it cannot
believe that a witness was telling the truth on a former occasion even
though it believes that the same story given at the hearing is true.

CROSS-REFERENCES

Admissibility of evidence of prior consistent statement, see § 791
Credibility of witnesses, see §§ 780, 785
Definitions:

Evidence, see § 140

Hearing, see § 145

Statement, see § 225
Hearsay rule, see § 1200
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§ 1237. Past recollection recorded

1237. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying, the statement concerns a matter as to which the
witness has insufficient present recollection to enable him to
testify fully and accurately, and the statement is contained
in a writing which:

(a) Was made at a time when the fact recorded in the writ-
ing actually occurred or was fresh in the witness’ memory ;

(b) Was made (1) by the witness himself or under his di-
rection or (2) by some other person for the purpose of record-
ing the witness’ statement at the time it was made;

(¢) Is offered after the witness testifies that the statement
he made was a true statement of such fact; and

(d) Is offered after the writing is authenticated as an accu-
rate record of the statement.

Comment. Section 1237 provides a hearsay exception for what is
usually referred to as ‘‘past recollection recorded.’’ Although the pro-
visions of Section 1237 are taken largely from the provisions of Section
2047 of the Code of Civil Procedure, there are some substantive differ-
ences between Section 1237 and existing law.

First, existing law requires that a foundation be laid for the admis-
sion of such evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, (2) that the
writing was made at the time when the fact recorded in the writing
actually occurred or at another time when the fact was fresh in the
witness’ memory, and (3) that the witness ‘‘knew that the same was
correctly stated in the writing.”” Under Section 1237, however, the
writing may be made not only by the witness himself or under his
direction but also by some other person for the purpose of recording
the witness’ statement at the time it was made. In addition, Section 1237
permits testimony of the person who recorded the statement to be used to
establish that the writing is a correct record of the statement. Sufficient
assurance of the trustworthiness of the statement is provided if the
declarant is available to testify that he made a true statement and if
the person who recorded the statement is available to testify that he
accurately recorded the statement.

Second, under Section 1237 the writing embodying the statement
is itself admissible in evidence. Under present law, the declarant reads
the writing on the witness stand; the writing is not otherwise made

a part of the record unless it is offered in evidence by the adverse
party.
CROSS-REFERENCES

Authentieation of writings, see §§ 1400-1454
Definitions :

Authentication, see § 1400

Evidence, see § 140

Statement, see § 225

‘Writing, see § 250
Hearsay rule, see § 1200
Inspection of writing shown to witness, see § 768
Refreshing recollection with a writing, see § 771
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§ 1238. Prior identification

1238. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying and:

(a) The statement is an identification of a party or another
as a person who participated in a crime or other occurrence;

(b) The statement was made at a time when the erime or
other occurrence was fresh in the witness’ memory; and

(e¢) The evidence of the statement is offered after the wit-
ness testifies that he made the identification and that it was a
true reflection of his opinion at that time.

Comment. Under Section 1235, evidence of a prior identification is
admissible if the witness denies having made the prior identification
or in any other way testifies inconsistently with the prior statement.
Under Section 1238, evidence of a prior identification is admissible if
the witness admits the prior identification and vouches for its accuracy.

Sections 1235 and 1238 codify exceptions to the hearsay rule similar
to that which was recognized in People v. Gould, 54 Cal.2d 621, 7 Cal.
Rptr. 273, 354 P.2d 865 (1960). In the Gould case, evidence of a prior
identification made by a witness who eould not repeat the identification
at the trial was held admissible ‘‘because the earlier identification has
greater probative value than an identification made in the eourtroom
after the suggestions of others and the circumstances of the trial may
have intervened to create a fancied recognition in the witness’ mind.
[Citations omitted.] The failure of the witness to repeat the extra-
judicial identification in court does not destroy its probative value,
for such failure may be explained by loss of memory or other circum-
stances. [Moreover,] the principal danger of admitting hearsay evi-
dence is not present since the witness is available at the trial for cross-
examination.’’ 54 Cal.2d at 626, 7 Cal. Rptr. at 275, 354 P.2d at 867.

As there was no discussion in the Gould opinion of the preliminary
showing necessary to warrant admission of evidence of a prior identifi-
cation, it cannot be determined whether Sections 1235 and 1238 modify
the law as declared in that case.

Sections 1235 and 1238 deal only with the admissibility of evidence;
they do not determine what constitutes evidenece sufficient to sustain
a verdiet or finding. Hence, these sections have no effect on the holding
of the Gould case that evidence of an extrajudicial identification that
cannot be confirmed by an identification at the trial is insufficient to
sustain a criminal conviction in the absence of other evidence tending
to connect the defendant with the crime.

CROSS-REFERENCES
Admissibility of prior consistent statements, see § 791
Definitions :
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
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Arficle 4. Spontaneous, Contemporaneous, and Dying Declarations

§ 1240. Spontaneous statement
1240. Evidence of a statement is not made inadmissible by
the hearsay rule if the statement:
(a) Purports to narrate, describe, or explain an act, condi-
tion, or event perceived by the declarant; and
(b) Was made spontaneously while the declarant was under
the stress of excitement caused by such perception.

Comment. Section 1240 is a codification of the existing exception to
the hearsay rule for statements made spontaneously under the stress
of excitement engendered by the event to which they relate. Showalter
v. Western Pacific R.R., 16 Cal.2d 460, 106 P.2d 895 (1940). See Tenta-
tive Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article VIII. Hearsay Evidence), 6 Car. Law REVISION
ComMm’N, Rep., REc. & Stupies Appendir at 465-466 (1964). The ra-
tionale of this exception is that the spontaneity of such statements and
the consequent lack of opportunity for reflection and deliberate fabri-
cation provide an adequate guarantee of their trustworthiness.

CROSS-REFERENCES
Definitions :

Declarant, see § 135

Evidence, see § 140

Perceive, see § 170

Statement, see § 225
Hearsay rule, see § 1200

§ 1241. Contemporaneous statement

1241. Evidence of a statement is not made inadmissible by
the hearsay rule if the declarant is unavailable as a witness
and the statement:

(a) Purports to narrate, deseribe, or explain an act, eondi-
tion, or event perceived by the declarant; and

(b) Was made while the declarant was perceiving the aect,
condition, or event.

Comment. Under existing law, where a person’s conduct or act is
relevant but is equivocal or ambiguous, the statements accompanying
1t may be admitted to explain and make the act or conduct understand-
able. Sethman v. Bulkley, 9 Cal.2d 21, 68 P.2d 961 (1937); Airola v.
Gorham, 56 Cal. App.2d 42, 133 P.2d 78 (1942) ; WiTKIN, CALIFORNIA
EvmeNcE § 216 (1958). See also Turney v. Sousa, 146 Cal. App.2d 787,
304 P.2d 1025 (1956). The exception provided by Section 1241 covers
not only these statements but provides a hearsay exception for con-
temporaneous statements generally. Whether Section 1241 goes beyond
existing law cannot be determined. No California case in point has
been found. Elsewhere, the authorities are conflicting in their results
and confused in their reasoning because of their tendency to discuss
the problem only in terms of res gestae. See Tentative Recommendation
and a Study Relating to the Uniform Rules of Evidence (Article VIII.
Hearsay Ewvidence), 6 CarL. Law Revision CoMM’N, REp., Rec. &
StupiEs Appendiz at 466-468 (1964). See also EvipENCcE CopE § 1250
and the Comment thereto.
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There is a need for the evidence made admissible under this seetion
because of the declarant’s unavailability. The statements are sufficiently
trustworthy to be considered by the trier of fact for three reasons.
First, there is no problem concerning the declarant’s memory because
the statement is simultaneous with the event. Second, there is little or
no time for ealeulated misstatement. Third, the statement is usually
made to one whose proximity provides an immediate opportunity to
check the accuracy of the statement in the light of the physical facts.

It should be emphasized that this exeeption applies only when there
is actual contemporaneousness; otherwise, the trustworthiness of the
statement becomes questionable.

CROSS-REFERENCES
Definitions :

Declarant, see § 135

Evidence, see § 140

Perceive, see § 170

Statement, see § 225

Unavailable as a witness, see § 240

Hearsay rule, see § 1200
State of mind to prove or explain conduct of declarant, see § 1250

§ 1242. Dying declaration
1242. Evidence of a statement made by a dying person
respecting the cause and circumstances of his death is not made
inadmissible by the hearsay rule if the statement was made
upon his personal knowledge and under a sense of immediately
impending death.

Comment. Section 1242 is a broadened form of the well-established
exception to the hearsay rule for dying declarations relating to the
cause and circumstances of the declarant’s death. The existing law—
Code of Civil Procedure Section 1870(4) as interpreted by the courts—
makes such declarations admissible only in eriminal homicide actions.
People v. Hall, 94 Cal. 595, 30 Pae. 7 (1892); Thrasher v. Board of
Medical Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). For the
purpose of the admissibility of dying declarations, there is no rational
basis for differentiating between civil and criminal actions or among
various types of eriminal actions. Hence, Section 1242 makes the excep-
tion applicable in all actions.

Under Section 1242, as under existing law, the dying declaration is
admissible only if the declarant made the statement on personal knowl-
edge. People v. Wasson, 65 Cal. 538, 4 Pac. 555 (1884) ; People v. Tay-
lor, 59 Cal. 640 (1881).

CROSS-REFERENCES
Definitions:
Evidence, see § 140

Statement, see § 225
Hearsay rule, see § 1200

Article 5. Statements of Mental or Physical State

§ 1250. Statement of declarant’s then existing mental or physical state

1250. (a) Subjeect to Section 1252, evidence of a statement
of the declarant’s then existing state of mind, emotion, or
physical sensation (including a statement of intent, plan, mo-
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tive, design, mental feeling, pain, or bodily health) is not made
inadmissible by the hearsay rule when:

(1) The evidence is offered to prove the declarant’s state
of mind, emotion, or physical sensation at that time or at any
other time when it is itself an issue in the action; or

(2) The evidence is offered to prove or explain acts or con-
duct of the declarant.

(b) This section does not make admissible evidence of a
statement of memory or belief to prove the fact remembered or
believed.

Comment. Section 1250 provides an exception to the hearsay rule for
statements of the declarant’s them existing mental or physical state.
Under Section 1250, as under existing law, a statement of the declar-
ant’s state of mind at the time of the statement is admissible when the
then existing state of mind is itself an issue in the case. Adkins v. Brett,
184 Cal. 252, 193 Pac. 251 (1920). A statement of the declarant’s then
existing state of mind is also admissible when relevant to show the
declarant’s state of mind at a time prior or subsequent to the state-
ment. Watenpaugh v. State Teachers’ Retirement System, 51 Cal.2d
675, 336 P.2d 165 (1959) ; Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d4
530 (1942); Estote of Anderson, 185 Cal. 700, 198 Pac. 407 (1921);
Williams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section 1250 also
makes a statement of then existing state of mind admissible to ‘‘prove
or explain acts or eonduct of the declarant.’”’ Thus, a statement of the
declarant’s intent to do certain acts is admissible to prove that he did
those acts. People v. Alcalde, 24 Cal.2d 177, 148 P.2d 627 (1944) ; Ben-
jamin v. District Grand Lodge No. 4, 171 Cal. 260, 152 Paec. 731 (1915).
Statements of then existing pain or other bodily condition also are
admissible to prove the existence of such condition. Bloomberg v. Laven-
thal, 179 Cal. 616, 178 Pac. 496 (1919) ; People v. Wright, 167 Cal. 1,
138 Pac. 349 (1914).

A statement is not admissible under Section 1250 if the statement
was made under circumstances indicating that the statement is not
trustworthy. See EviDENCE CopE § 1252 and the Comment thereto.

In light of the definition of ‘‘hearsay evidence’’ in Section 1200, a
distinction should be noted between the use of a declarant’s statements
of his then existing mental state to prove such mental state and the use
of a declarant’s statements of other facts as circumstantial evidence of
his mental state. Under the Evidence Code, no hearsay problem is in-
volved if the declarant’s statements are not being used to prove the
truth of their contents but are being used as circumstantial evidence
of the declarant’s mental state. See the Comment to Section 1200.

Section 1250(b) does not permit a statement of memory or belief to
be used to prove the fact remembered or believed. This limitation is
necessary to preserve the hearsay rule. Any statement of a past event
is, of course, a statement of the declarant’s then existing state of mind
—his memory or belief—concerning the past event. If the evidence of
that state of mind—the statement of memory—were admissible to show
that the fact remembered or believed actually occurred, any statement
narrating a past event would be, by a process of circuitous reasoning,
admissible to prove that the event occurred.
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The limitation in Seetion 1250(b) is generally in accord with the law
developed in the California cases. Thus, in Estate of Anderson, 185 Cal.
700, 198 Pac. 407 (1921), a testatrix, after the execution of a will, de-
clared, in effect, that the will had been made at an aunt’s request; this
statement was held to be inadmissible hearsay ‘‘because it was merely
a declaration as to a past event and was not indicative of the condition
of mind of the testatrix at the time she made it.”’ 185 Cal. at 720, 198
Pac. at 415 (1921).

A major exception to the principle expressed in Seetion 1250(b) was
created in People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 (1959). That
case held that certain murder vietims’ statements relating threats by
the defendant were admissible to show the victims’ mental state—their
fear of the defendant. Their fear was not itself an issue in the case, but
the court held that the fear was relevant to show that the defendant had
engaged in eonduct engendering the fear, i.e., that the defendant had in
fact threatened them. That the defendant had threatened them was, of
course, relevant to show that the threats were carried out in the homi-
cide. Thus, in effect, the court permitted the statements to be used to
prove the truth of the matters stated in them. In People v. Purvis, 56
Cal.2d 93, 13 Cal. Rptr. 801, 362 P.2d 713 (1961), the doctrine of the
Merkouris case was limited to cases where identity is an issue.

The doctrine of the Merkouris case is repudiated in Section 1250 (b)
because that doctrine undermines the hearsay rule itself. Other excep-
tions to the hearsay rule are based on some indicia of reliability pe-
culiar to the evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306
P.2d 480, 484 (1957). The exception created by Merkouris is not based
on any probability of reliability ; it is based on a rationale that destroys
the very foundation of the hearsay rule.

CROSS-REFERENCES

Definitions :

Action, see § 105

Conduct, see § 125

Declarant, see § 135

Evidence, see § 140

Proof, see § 190

Statement, see § 225
Hearsay rule, see § 1200

§ 1251. Statement of declarant’s previously existing mental or physical state

1251. Subject to Section 1252, evidence of a statement of
the declarant’s state of mind, emotion, or physical sensation
(including a statement of intent, plan, motive, design, mental
feeling, pain, or bodily health) at a time prior to the statement
is not made inadmissible by the hearsay rule if:

(a) The declarant is unavailable as a witness; and

(b) The evidence is offered to prove such prior state of
mind, emotion, or physical sensation when it is itself an issue
in the action and the evidence is not offered to prove any faect
other than such state of mind, emotion, or physical sensation.

Comment. Section 1250 forbids the use of a statement of memory or
belief to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental or physical
state to be used to prove the previous mental or physical state when
the previous mental or physical state is itself an issue in the case. If
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the past mental or physical state is to be used merely as cireumstantial
evidence of some other fact, the limitation in Section 1250 still applies
and the statement of the past mental state is inadmissible hearsay.

The rule stated in Section 1251 is consistent with the California case
law to the extent that it permits a statement of a prior mental state
to be used as evidence of that mental state. See, e.g., People v. One 1948
Chevrolet Conv, Coupe, 45 Cal.2d 613, 290 P.2d 538 (1955) (statement
of prior knowledge admitted to prove such knowledge) ; Kelly v. Bank
of America, 112 Cal. App.2d 388, 246 P.2d 92 (1952) (statement of
previous intent to retain title admitted to prove such intent). How-
ever, the California cases have held that statements of previous bodily
conditions and symptoms are inadmissible to prove the existence of such
conditions or symptoms, although they may be admitted as a basis for
an expert’s opinion. People v. Brown, 49 Cal.2d 577, 320 P.2d 5 (1958) ;
Willoughby v. Zylstra, 5 Cal. App.2d 297, 42 P.2d 685 (1935). Section
1251 eliminates the distinction between statements of previous mental
conditions and statements of previous physical sensations; it permits
both to be admitted as evidence of the matters stated. Both kinds of
statements are equally subjective, and there is no reason to believe that
one kind is more unreliable than the other.

Section 1251 requires that the declarant be unavailable as a witness.
Some California cases seem to indicate that the unavailability of the
declarant is a necessary condition for the admission of his statements
to prove a previous state of mind. See, e.g., Whitlow v. Durst, 20 Cal.2d
523, 524, 127 P.2d 530, 531 (1942) (‘‘declarations of a decedent’’
admissible to show previous mental state) ; Kelly v. Bank of America,
112 Cal. App.2d 388, 246 P.2d 92 (1952). But other cases have ad-
mitted such statements without insisting on the declarant’s unavaila-
bility. People v. One 1948 Chevrolet Conv. Coupe, 45 Cal.2d 613, 290
P.2d 538 (1955). Section 1251 requires a showing of the declarant’s
unavailability because the statements involved are narrations of past
conditions. There is, therefore, a greater opportunity for the declarant
to remember maccurately or even to fabricate. Hence, Section 1251
permits such statements to be admitted only when the deelarant’ S un-
availability necessitates reliance upon his out-of-court statements.

A statement is not admissible under Section 1251 if the statement was
made under cirecumstances indicating that the statement is not trust-
worthy. See EvipENcE CobE § 1252 and the Comment thereto.

CROSS-REFERENCES

Definitions:

Action, see § 105

Declarant, see § 135

Evidence, see 30140

]S?tm g . seet § 225

atement, see

Unavallable as a w1tness, see § 240

Hearsay rule, see § 1200

§ 1252. limitation on admissibility of statement of mental or physical state

1252. Evidence of a statement is inadmissible under this
article if the statement was made under circumstances such as
to indicate its lack of trustworthiness.

Comment. Section 1252 limits the admissibility of hearsay statements
that would otherwise be admissible under Sections 1250 and 1251. If

9—24465
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a statement of mental or physical state was made with a motive to mis-
represent or to manufacture evidence, the statement is not sufficiently
reliable to warrant its reception in evidence. The limitation expressed
in Section 1252 has been held to be a condition of admissibility in some
of the California cases. See, e.g., People v. Hamailton, 55 Cal.2d 881, 893,
895, 13 Cal. Rptr. 649, 656, 657, 362 P.2d 473, 480, 481 (1961) ; People
v. Alcalde, 24 Cal2d 177, 187, 148 P.2d 627, 632 (1944).

The Hamilton case mentions some additional limitations on the ad-
missibility of statements offered in a criminal action to prove the
declarant’s mental state. These additional limitations do not appear in
the Evidence Code. In the Hamilton case, the court was concerned with
a murder victim’s statements that she was afraid of the accused, that
the accused had threatened to kill her, and that the accused had beaten
her. The statements were ostensibly offered to prove that the vietim
feared the accused and, therefore, to cast doubt on the accused’s testi-
mony that the vietim had invited him to her house on the night of the
murder. As the case was tried, however, the vietim’s declarations were
used repeatedly in argument as a basis for the prosecution’s claim that
the beatings actually occurred, that the threats were actually. made,
and that the threats were carried out in the murder.

The court said that ‘‘testimony as to the ‘state of mind’ of the de-
clarant . . . is admissible, but only when such testimony refers to

threats as to future conduct on the part of the accused . . . and when
[such declarations] show primarily the then state of mind of the de-
clarant and not the state of mind of the accused. But . . . such testi-

mony is not admissible if it refers solely to alleged past conduct on
the part of the accused.” 55 Cal2d at 893-894, 13 Cal. Rptr. at 656,
362 P.2d at 480.

These additional limitations on the admissibility of state of mind
evidence are not mentioned in the Evidence Code for two reasons.
First, they are confusing and contradictory : The declarations are inad-
missible if they refer to past conduct of the accused ; nevertheless, they
are admissible ‘‘only’’ when they refer to his past conduect, i.c., his
threats. The declarations, to be admissible, must show primarily the
state of mind of the declarant and not the state of mind of the accused;
nevertheless, such declarations are admissible ‘‘only’’ if they refer to
the accused’s statements of his state of mind, 4.e., his intent to do
future harm to the vietim.

Second, these additional limitations are unnecessary. Section 1200
makes it clear that statements of past events cannot be used to prove
those events unless they fall within an exception to the hearsay rule;
and Sections 1250 and 1251 make it clear that statements of a de-
clarant’s past state of mind may be used to prove only that state of
mind and no other fact. The real problem in the Hamilton case was
the fact that much of the evidence was offered ostensibly not as hearsay
but as eircumstantial evidence of the vietim’s fear (see Section 1200
and the Comment thereto) ; but the prosecution endeavored nevertheless
to have the jury consider the evidence as hearsay evidence, i.¢., as evi-
dence that the events related actually occurred. Evidence Code Section
352 provides the judge with ample power to exclude evidence of this
sort where its prejudicial effect outweighs its probative value. But,
under Section 352, the judge must weigh the need for the evidence

- MJN 2552



EVIDENCE CODE-—HEARSAY EVIDENCE 243

against the danger of its misuse in each case. The Evidence Code does
not freeze the courts to the arbitrary and contradictory standards men-
tioned in the Hamilton case for determining when prejudicial effect
outweighs probative value.
CROSS-REFERENCES
Definitions :
Evidence, see § 140

Statement, see § 225
Similar provisions, see §§ 1260, 1310, 1311, 1323

Article 6. Statements Relating to Wills and to Claims Against Estates

§ 1260. Statement concerning declarant’s will

1260. (a) Evidence of a statement made by a declarant
who is unavailable as a witness that he has or has not made a
will, or has or has not revoked his will, or that identifies his
will, is not made inadmissible by the hearsay rule.

(b) Evidence of a statement is inadmissible under this sec-
tion if the statement was made under circumstances such as to
indicate its lack of trustworthiness.

Comment. Section 1260 codifies an exception recognized in California
case law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926) ; Estate of
Thompson, 44 Cal. App.2d 774, 112 P.2d 937 (1941). The section is,
of ecourse, subject to the provisions of Probate Code Sections 350 and
351 which relate to the establishment of a lost or destroyed will.

The limitation in subdivision (b) is not mentioned in the few court
decisions involving this exeeption. The limitation is desirable, however,
to assure the reliability of the hearsay that is admissible under this
section.

CROSS-REFERENCES
Definitions :

Declarant, see § 135

Evidence, see § 140 .

Statement, see § 225 i

Unavailable as a witness, see § 2
Establishment of lost or destroyed W111 see Probate Code §§ 350, 351
Hearsay rule, see § 120

Oral declarations of testator as to his intent, see Probate Code § 105
Trustworthiness requirement, similar provisions, see §§ 1252, 1310, 1311, 1323

§ 1261. Statement of decedent offered in action against his estate

1261. Evidence of a statement is not made inadmissible by
the hearsay rule when offered in an action upon a claim or de-
mand against the estate of the declarant if the statement was:

(a) Made upon the personal knowledge of the declarant at
a time when the matter had been recently perceived by him
and while his recollection was clear; and

(b) Made under circumstances such as to indicate its trust-
worthiness.

Comment. The dead man statute (subdivision 3 of Section 1880 of
of the Code of Civil Procedure) prohibits a party who sues on a claim
against a decedent’s estate from testifying to any fact occurring prior
to the decedent’s death. The theory apparently underlying the statute
is that it would be unfair to permit the surviving claimant to testify
to such facts when the decedent is precluded by his death from doing
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so. To balance the positions of the parties, the living may not speak
because the dead cannot.

The dead man statute operates unsatisfactorily. It prohibits testi-
mony concerning matters of which the decedent had no knowledge
and, hence, to which he could not have testified even if he had survived.
It operates unevenly since it does not prohibit testimony relating to
claims under, as distinguished from claims against, the decedent’s es-
tate even though the effect of such a claim may be to frustrate the dece-
dent’s plan for the disposition of his property. See the Law Revision
Commission’s Comment to Code of Civil Procedure Seetion 1880 and 1
Car. Law RevisioNn Comm'N, REP., REC. & STUDIES, Recommendation
and Study Relating to the Dead Man Statute at D-1 (1957). The dead
man statute excludes otherwise relevant and competent evidence—even
if it is the only available evidence—and frequently this forees the
courts to decide cases with a minimum of information concerning the
actual facts. See the Supreme Court’s complaint in Light v. Stevens,
159 Cal. 288, 292, 113 Pac. 659, 660 (1911) (‘‘Owing to the fact that
the lips of one of the parties to the transaction are closed by death
and those of the other party by the law, the evidence on this question
is somewhat unsatisfactory.’’). Hence, the dead man statute is not
continued in the Evidence Code.

Under the Evidence Code, the positions of the parties are balanced by
throwing more light, not less, on the actual facts. Repeal of the dead
man statute permits the claimant to testify without restriction. To
balance this advantage, Section 1261 permits hearsay evidence of the
decedent’s statements to be admitted. Certain safeguards—i.e., personal
knowledge, recent perception, and circumstantial evidence of trust-
worthiness—are included in the section to provide some protection for
the party against whom the statements are offered, for he has no oppor-
tunity to test the hearsay by cross-examination.

CROSS-REFERENCES
Definitions:

Action, see § 105

Declarant, see § 135

Evidence, see § 140

Perceive, see § 170

Statement, see § 225

Evidence confined to personal knowledge, see § 702
Hearsay rule, see § 1200

Article 7. Business Records
§ 1270. “A business”

1270. As used in this article, ‘‘a business’’ includes every
kind of business, governmental activity, profession, occupation,
calling, or operation of institutions, whether carried on for
profit or not.

Comment. This article restates and supersedes the Uniform Business
Records as Evidence Act appearing in Sections 1953e through 1953h
of the Code of Civil Procedure. The definition of ‘‘a business’’ in See-
tion 1270 is substantially the same as that appearing in Code of Civil
Procedure Section 1953e. A reference to ‘‘governmental activity’’ has
been added to the Evidence Code definition to codify the decisions in
cases holding the Uniform Act applicable to governmental records. See,
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e.g., Nichols v. McCoy, 38 Cal.2d 447, 240 P.2d 569 (1952) ; For v. San
Francisco Unified School Dist., 111 Cal. App.2d 885, 245 P.2d 603
(1952).

The definition is sufficiently broad to encompass institutions not
customarily thought of as businesses. For example, the baptismal and
wedding records of a church would be admissable under the section to
prove the events recorded. 5 WiaMoORE, EVIDENCE § 1523 (3d ed. 1940).
Cf. EvinENcE Cobg § 1315.

§ 1271. Business record

1271. Evidence of a writing made as a record of an aet,
condition, or event is not made inadmissible by the hearsay
rule when offered to prove the act, condition, or event if:

(a) The writing was made in the regular course of a busi-
ness;

(b) The writing was made at or near the time of the aet,
condition, or event;

(¢) The custodian or other qualified witness testifies to its
identity and the mode of its preparation; and

(d) The sources of information and method and time of
preparation were such as to indicate its trustworthiness.

Comment. Section 1271 is the business records exception to the hear-
say rule. It is stated in language taken from the Uniform Business
Records as Evidence Aect (Sections 1953e-1958h of the Code of Civil
Procedure) and from Rule 63(13) of the Uniform Rules of Evidence.

Section 1271 requires the judge to find that the sources of informa-
tion and the method and time of preparation of the record ‘‘were such
as to indicate its trustworthiness.”” Under the language of Code of
Civil Procedure Section 1953f, the judge must determine that the
sources of information and method and time of preparation ‘‘were such
as to justify its admission.”” The language of Section 1271 is more
accurate, for the cases hold that admission of a business record is not
justified when there is no preliminary showing that the record is re-
liable or trustworthy. E.g., People v. Grayson, 172 Cal. App.2d 372, 341
P.2d 820 (1959) (hotel register rejected because ‘‘not shown to be true
and complete’’).

‘“The chief foundation of the special reliability of business records
is the requirement that they must be based upon the first-hand observa-
tion of someone whose job it is to know the facts recorded. . . . But if
the evidence in the particular case discloses that the record was not
based upon the report of an informant having the business duty to
observe and report, then the record is not admissible under this ex-
ception, to show the truth of the matter reported to the recorder.’’
McCormick, EvIDENCE § 286 at 602 (1954), as quoted in MacLean v.
City & County of San Francisco, 151 Cal. App.2d 133, 143, 311 P.2d
158, 164 (1957).

Applying this standard, the cases have rejected a variety of business
records on the ground that they were not based on the personal knowl-
edge of the recorder or of someone with a business duty to report to the
recorder. Police accident and arrest reports are usually held inadmis-
sible because they are based on the narrations of persons who have no
business duty to report to the police. MacLean v. City & County of San
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Francisco, 151 Cal. App.2d 133, 311 P.2d 158 (1957); Hoel v. City of
Los Angeles, 136 Cal. App.2d 295, 288 P.2d 989 (1955). They are ad-
missible, however, to prove the fact of the arrest. Harris v. Alcoholic
Bev. Con. Appeals Bd., 212 Cal. App.2d 106, 23 Cal. Rptr. 74 (1963).
Similar investigative reports on the origin of fires have been held inad-
missible because they were not based on personal knowledge. Behr v.
County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2d 987 (1959);
Harrigan v. Chaperon, 118 Cal. App.2d 167, 257 P.2d 716 (1953).

Section 1271 will continue the law developed in these cases that a
business report is admissible only if the sources of information and the
time and method of preparation are such as to indicate its trustworthi-
ness.

CROSS-REFERENCES

Best evidence rule, see §§ 1500-1551 .

Corporation by-laws and minutes, see Corporations Code § 832

Definitions:
Business, see § 1270
Evidence, see § 140
Proof, see § 190
‘Writing, see § 250

Hearsay rule, see § 1200

Photographic copies of writings made in regular course of a business, see § 1550

See also the Cross-References under Section 1280

§ 1272. Absence of entry in business records

1272. Evidence of the absence from the records of a busi-
ness of a record of an asserted act, condition, or event is not
made inadmissible by the hearsay rule when offered to prove
the nonoceurrence of the act or event, or the nonexistence of
the condition, if :

(a) It was the regular course of that business to make rec-
ords of all such aets, conditions, or events at or near the time
of the act, condition, or event and to preserve them; and

(b) The sources of information and method and time of
preparation of the records of that business were such that the
absence of a record of an act, condition, or event is a trust-
worthy indication that the act or event did not occur or the
condition did not exist.

Comment. Technically, evidence of the absence of a record may not
be hearsay. Section 1272 removes any doubt that might otherwise exist
concerning the admissibility of such evidence under the hearsay rule.
It codifies existing case law. People v. Torres, 201 Cal. App.2d 290, 20
Cal. Rptr. 315 (1962).

CROSS-REFERENCES
Definitions:
Business, see § 1270 -
Evidence, see §0140

Proof, see § 1
Hearsay rule, see § 1200

Article 8. Official Records and Other Official Writings
§ 1280. Record by public employee

1280. Evidence of a writing made as a record of an act,
condition, or event is not made inadmissible by the hearsay
rule when offered to prove the act, condition, or event if:
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(a) The writing was made by and within the secope of duty
of a public employee;

(b) The writing was made at or near the time of the act,
condition, or event; and

(¢) The sources of information and method and time of
preparation were such as to indicate its trustworthiness.

Commeni. Section 1280 restates the substance of and supersedes Sec-
tions 1920 and 1926 of the Code of Civil Procedure. Although Sections
1920 and 1926 declare unequivocally that entries in public records
are prima facie evidence of the facts stated, ‘‘it has been held re-
peatedly that those sections cannot have universal literal application.”’
Chandler v. Hibberd, 165 Cal. App.2d 39, 65, 332 P.2d 133, 149 (1958).
In fact, the cases require the same showing of trustworthiness in regard
to an official record as is required under the business records exception.
Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2d 987
(1959) ; Hoel v. City of Los Angeles, 136 Cal. App.2d 295, 288 P.2d 989
(1955). Seetion 1280 continues the law declared in these cases by ex-
plicitly requiring the same showing of trustworthiness that is required
in Section 1271. See the Comment to Section 1271.

The evidence that is admissible under this section is also admissible
under Section 1271, the business records exception. However, Section
1271 requires a witness to testify as to the identity of the record and
its mode of preparation in every instance. In contrast, Seetion 1280,
as does existing law, permits the court to admit an official record or
report without necessarily requiring a witness to testify as to its
identity and mode of preparation if the court takes judicial notice or
if sufficient independent evidence shows that the record or report was
prepared in such a manner as to assure its trustworthiness. See, e.g.,
People v. Williams, 64 Cal. 87, 27 Pac. 939 (1883) (census report
admitted, the court judicially noticing the statutes prescribing the
method of preparing the report); Vallejo etc. BR.R. v. Reed Orchard
Co., 169 Cal. 545, 571, 147 Pac. 238, 250 (1915) (statistical report of
state ageney admitted, the court judicially noticing the statutory duty
to prepare the report).

CROSS-REFERENCES
Articles or certificate of incorporation as evidence of corporate existence, see Cor-
porations Code §§ 313, 6600
Best evidence rule, see §§ 1500-1510
Book published by public authority, presumption, see § 644
Definitions :
Evidence, see § 140
Proof, see § 190
Public employee, see § 195
‘Writing, see § 250
Hearsay rule, see § 1200
Judicial notice of official acts, see §§ 451, 452 ; Corporations Code § 6602
Official acts of executive and legislative departments, recording by Secretary of State,
see Constitution, Art. V, § 18
Official writings and recorded writings:
Copy as prima facie evidence, see §§ 1530, 1532
Presumption of authenticity, see §§ 1450-1454
Penal records as evidence, see Penal Code § 969b
Photographic copies of writings, see § 1550 and the Cross-References thereunder
Presumption that official duty has been regularly performed, see § 664
Proof of lost or destroyed official writings, see § 1601 and the Cross-References
thereunder
Removal of public record on court order, see Code of Civil Procedure § 1950
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Return of sheriff upon process or notices as prima facie evidence, see Government
Code § 26662

Transcript of testimony and proceedings as prima facie evidence, see Code of Civil
Procedure § 273

‘Writings affecting property as prima facie evidence, see §§ 1600-1605

See also the Cross-References under Section 1281

§ 1281. Record of vital statistic

1281. Evidence of a writing made as a record of a birth,
fetal death, death, or marriage is not made inadmissible
by the hearsay rule if the maker was required by law to file
the writing in a designated public office and the writing was
made and filed as required by law.

Comment. Section 1281 provides a hearsay exception for official re-
ports concerning birth, death, and marriage. Official reports of such
events occurring within California are now admissible under the pro-
visions of Section 10577 of the Health and Safety Code. Section 1281
provides a broader exception which ineludes similar reports from other
Jjurisdictions.

CROSS-REFERENCES
Birth, ge:i(t)l%,ﬁr marriage record as prima facie evidence, sce Health and Safety Code
Definitions:
Evidence, see § 140
Law, see § 1

‘Writing, see § 250
Hearsay rule, see § 1200
Presumption that official duty was regularly performed, see § 664
See also the Cross-References under Section 1310

§ 1282. Finding of presumed death by authorized federal employee

1282. A written finding of presumed death made by an
employee of the United States authorized to make such finding
pursuant to the Federal Missing Persons Act (56 Stats. 143,
1092, and P.L. 408, Ch. 371, 2d Sess. 78th Cong.; 50 U.8.C.
App. 1001-1016), as enacted or as heretofore or hereafter
amended, shall be received in any court, office, or other place
in this State as evidence of the death of the person therein
found to be dead and of the date, circumstances, and place
of his disappearance.

Comment. Section 1282 restates and supersedes the provisions of
Code of Civil Procedure Section 1928.1. The evidence made admissible
under Section 1282 is limited to evidence of the fact of death and of
the date, circumstances, and place of disappearance.

The determination by the federal employee of the date of the pre-
sumed death is a determination ordinarily made for the purpose of
determining whether the pay of a missing person should be stopped and
his name stricken from the payroll. The date so determined should not
be given any consideration in the California courts since the issues
involved in the California proceedings require determination of the
date of death for a different purpose. Hence, Section 1282 does not
make admissible the finding of the dafe of presumed death. On the
other hand, the determination of the date, circumstances, and place of
disappearance is reliable information that will assist the trier of fact
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in determining the date when the person died and is admissible under
this section. Often the date of death may be inferred from the circum-
stances of the disappearance. See In re Thornburg’s Estate, 186 Ore.
570, 208 P.2d 349 (1949) ; Lukens v. Camden Trust Co., 2 N.J. Super.
214, 62 A.2d 886 (Super. Ct. 1948).

Section 1282 provides a convenient and reliable method of proof of
death of persons covered by the Federal Missing Persons Act. See,
e.g., In re Jacobsen’s Estate, 208 Mise. 443, 143 N.Y.S.2d 432 (1955)
(proof of death of 2-year-old dependent of serviceman where child was
passenger on plane lost at sea).

CROSS-REFERENCES
Definition :

Evidence, see § 140
Presumption of death, see § 667

§ 1283. Record by federal employee that person is missing, captured,
or the like
1283. An official written report or record that a person is
missing, missing in action, interned in a foreign country,
captured by a hostile force, beleaguered by a hostile force,
besieged by a hostile force, or detained in a foreign country
against his will, or is dead or is alive, made by an employee
of the United States authorized by any law of the United
States to make such report or record shall be received in any
court, office, or other place in this State as evidence that such
person is missing, missing in action, interned in a foreign
country, captured by a hostile force, beleaguered by a hostile
force, besieged by a hostile force, or detained in a foreign
country against his will, or is dead or is alive. )
Comment. Section 1283 restates and supersedes the provisions of
Code of Civil Procedure Section 1928.2. The language of Section 1928.2
has been revised to reflect the 1953 and 1964 amendments to the Fed-
eral Missing Persons Act.

CROSS-REFERENCES

Copy as prima facie evidence, see §§ 1530, 1532
Definitions :

Evidence, see § 140

Law, see § 1
Presumption of authenticity, see §§ 1450-1454

§ 1284. Statement of absence of public record

1284. Evidence of a writing made by the public employee
who is the official custodian of the records in a public office,
reciting diligent search and failure to find a reeord, is not
made inadmissible by the hearsay rule when offered to prove
the absence of a record in that office.

Comment. Just as the existence and content of a public record may
be proved under Section 1530 by a copy accompanied by the attestation
or certificate of the custodian reciting that it is a copy, the absence of
such a record from a particular public office may be proved under
Section 1284 by a writing made by the custodian of the records in that
office stating that no such record was found after a diligent search.
The writing must, of course, be properly authenticated. See EvIDENCE
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CopE §§ 1401, 1453. The exeeption is justified by the likelihood that
such a statement made by the custodian of the records is accurate and
by the necessity for providing a simple and inexpensive method of
proving the absence of a public reecord.
CROSS-REFERENCES

Definitions:

Evidence, see § 140

Proof, see § 190

Public employee, see § 195

Writing, see § 250

Hearsay rule, see § 1200
Presumption of authenticity, see §§ 1450-1454

Article 9. Former Testimony

§ 1290. “Former testimony”’

1290. As used in this article, ‘‘former testimony’’ means
testimony given under oath in:

(a) Another action or in a former hearing or trial of the
same action ;

(b) A proceeding to determine a controversy conducted by
or under the supervision of an agency that has the power to
determine such a controversy and is an agency of the United
States or a public entity in the United States;

(e) A deposition taken in compliance with law in another
action; or

(d) An arbitration proceeding if the evidence of such
former testimony is a verbatim transeript thereof.

Comment. The purpose of Section 1290 is to provide a convenient
term for use in the substantive provisions in the remainder of this
article. It should be noted that depositions taken in another action are
considered former testimony under Seection 1290, and their admissi-
bility is determined by Sections 1291 and 1292. The use of a deposition
taken in the same action, however, is not covered by this article. Code
of Civil Procedure Sections 2016-2036 deal comprehensively with the
conditions and circumstances under which a deposition taken in a
civil action may be used at the trial of the action in which the deposi-
tion was taken, and Penal Code Sections 1345 and 1362 preseribe the
conditions for admitting the deposition of a witness that has been
taken in the same criminal action. These sections will continue to
govern the use of depositions in the action in which they are taken.

CROSS-REFERENCES
Definitions :
Action, see § 105
Evidence, see § 140
Law, see § 1
Oath, see § 165
Public entity, see § 200
Depositions of witnesses in criminal cases, see Constitution, Art. I, § 13
Depositions taken in same action in which offered, see § 1202; Code of Civil Pro-
cedure § 2016(d)-(f) ; Penal Code §§ 1345, 1362

Depositions to perpetuate testimony before action or pending appeal, see Code of
Civil Procedure § 2017(a)(4)

Former testimony in criminal action, see Penal Code § 686

Transeript as prima facie evidence of testimony, see Code of Civil Procedure § 273
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§ 1291. Former testimony offered against party to former proceeding

1291. (a) Evidence of former testimony is not made inad-
missible by the hearsay rule if the declarant is unavailable as
a witness and :

(1) The former testimony is offered against a person who
offered it in evidence in his own behalf on the former occasion
or against the suecessor in interest of such person; or

(2) The party against whom the former testimony is offered
was a party to the action or proceeding in which the testimony
was given and had the right and opportunity to eross-examine
the declarant with an interest and motive similar to that which
he has at the hearing, except that testimony in a deposition
taken in another action and testimony given in a preliminary
examination in another criminal action is not made admissible
by this paragraph against the defendant in a criminal action
unless it was received in evidence at the trial of such other
action.

(b) Except for objections to the form of the question which
were not made at the time the former testimony was given,
and objections based on competency or privilege which did
not exist at that time, the admissibility of former testimony
under this section is subject to the same limitations and objec-
tions as though the declarant were testifying at the hearing.

Comment. Section 1291 provides a hearsay exception for former
testimony offered against a person who was a party to the proceeding
in which the former testimony was given. For example, if a series of
cases arises involving several plaintiffs and but one defendant, Section
1291 permits testimony given in the first trial to be used against the
defendant in a later trial if the conditions of admissibility stated in
the section are met.

Former testimony is admissible under Section 1291 only if the de-
clarant is unavailable as a witness.

Paragraph (1) of subdivision (a) of Seection 1291 provides for the
admission of former testimony if it is offered against the party who
offered it in the previous proeeeding. Since the witness is no longer
available to testify, the party’s previous direct and redireet examina-
tion should be considered an adequate substitute for his present right
to cross-examine the declarant.

Paragraph (2) of subdivision (a) of Section 1291 provides for the
admissibility of former testimony where the party against whom it is
now offered had the right and opportunity in the former proceeding
to cross-examine the declarant with an interest and motive similar to
that which he now has. Since the party has had his opportunity to
cross-examine, the primary objection to hearsay evidence—lack of op-
portunity to cross-examine the declarant—is not applicable. On the other
hand, paragraph (2) does not make the former testimony admissible
where the party against whom it is offered did not have a similar inter-
est and motive to cross-examine the declarant. The determination of
similarity of interest and motive in cross-examination should be based
on practical considerations and not merely on the similarity of the
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party’s position in the two cases. For example, testimony contained in
a deposition that was taken, but not offered in evidence at the trial,
in a different action should be excluded if the judge determines that
the deposition was taken for discovery purposes and that the party did
not subject the witness to a thorough cross-examination because he
sought to avoid a premature revelation of the weakness in the testimony
of the witness or in the adverse party’s case. In such a situation, the
party’s interest and motive for cross-examination on the previous oceca-
sion would have been substantially different from his present interest
and motive.

Under paragraph (2), testimony in a deposition taken in another
action and testimony given in a preliminary examination in another
eriminal action is not admissible against the defendant in a criminal
action unless it was received in evidence at the trial of such other
action. This limitation insures that the person accused of crime will
have an adequate opportunity to cross-examine the witnesses against
him.

Section 1291 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to be admitted in a civil case only if
the former proceeding was an action between the same parties or their
predecessors in interest, relating to the same matter, or was a former
trial of the action in which the testimony is offered. Section 1291 will
also permit a broader range of hearsay to be introduced against the
defendant in a criminal action than has been permitted under Penal
Code Section 686. Under that section, former testimony has been ad-
missible against the defendant in a eriminal action only if the former
testimony was given in the same action—at the preliminary examina-
tion, in a deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes it clear that objections based
on the competence of the declarant or on privilege are to be determined
by reference to the time the former testimony was given. Existing Cali-
fornia law is not clear on this point; some California decisions indicate
that competency and privilege are to be determined as of the time the
former testimony was given, but others indicate that these matters are
to be determined as of the time the former testimony is offered in evi-
dence. See Tentative Recommendation and a Study Relating to the
Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL.
Law RevistoNn Comm’N, ReEp., REC. & STUDIES Appendiz at 581-585
(1964).

Subdivision (b) also provides that objections to the form of the ques-
tion may not be used to exclude the former testimony. Where the for-
mer testimony is offered under paragraph (1) of subdivision (a), the
party against whom the former testimony is now offered phrased the
question himself; and where the former testimony is admitted under
paragraph (2) of subdivision (a), the party against whom the testi-
mony is now offered had the opportunity to object to the form of the
question when it was asked on the former occasion. Hence, the party
is not permitted to raise this technical objection when the former testi-
mony is offered against him.
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CROSS-REFERENCES

Definitions:

Action, see § 105

Criminal action, see § 130

Declarant, see § 135

Hvidence, see § 140

Former testimony, see § 1290 ,

Hearing, see § 145

Person, see § 175

Unavailable as a witness, see § 240
Hearsay rule, see § 1200
See also the Cross-References under Section 1290

§1292. Former testimony offered against person not a party to
former proceeding

1292. (a) Evidence of former testimony is not made inad-
missible by the hearsay rule if:

(1) The declarant is unavailable as a witness;

(2) The former testimony is offered in a civil action or
against the prosecution in a criminal action; and

(3) The issue is such that the party to the action or pro-
ceeding in which the former testimony was given had the
right and opportunity to ecross-examine the declarant with an
interest and motive similar to that which the party against
whom the testimony is offered has at the hearing.

(b) Exeept for objections based on competency or privilege
which did not exist at the time the former testimony was
given, the admissibility of former testimony under this section
is subject to the same limitations and objections as though
the declarant were testifying at the hearing.

Comment. Section 1292 provides a hearsay exception for former
testimony given at the former proceeding by a person who is now un-
available as a witness when such former testimony is offered against a
person who was not a party to the former proceeding but whose motive
for cross-examination is similar to that of a person who had the right
and opportunity to cross-examine the declarant when the former testi-
mony was given. For example, if one occurrence gives rise to a series
of cases involving one defendant and several plaintiffs, Section 1292
permits testimony given against the plaintiff in the first action to be
used against a different plaintiff in a subsequent action if the conditions
of admissibility stated in the section are met.

Code of Civil Procedure Section 1870(8) (which is superseded by
this article) authorizes the admission of former testimony only if it
was given in another action between the same parties and involving
the same matter. Section 1292 substitutes for these restrictive require-
ments what is, in effect, a more flexible ‘‘trustworthiness’’ approach
characteristic of other hearsay exceptions. The trustworthiness of the
former testimony is sufficiently guaranteed because the former adverse
party had the right and opportunity to cross-examine the declarant
with an interest and motive similar to that of the present adverse party.
Although the party against whom the former testimony is offered did
not himself have an opportunity to cross-examine the witness on the
former oceasion, it can be generally assumed that most prior cross-
examination is adequate if the same stakes are involved. If the same
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stakes are not involved, the difference in interest or motivation would
justify exclusion. Even where the prior cross-examination was inade-
quate, there .is better reason here for providing a hearsay exception
than there is for many of the presently recognized exceptions to the
hearsay rule. As Professor McCormick states<

I suggest that if the witness ¢s unavailable, then the need for the
sworn, transeribed former testimony in the ascertainment of truth
is so great, and its reliability so far superior to most, if not all the
other types of oral hearsay coming in under the other execeptions,
that the requirements of identity of parties and issues be dis-
pensed with. This dispenses with the opportunity for cross-exam-
ination, that great characteristic weapon of our adversary system.
But the other types of admissible oral hearsay, admissions, declara-
tions against interest, statements about bodily symptoms, likewise
dispense with cross-examination, for declarations having far less
trustworthiness than the sworn testimony in open court, and with a
far greater hazard of fabrication or mistake in the reporting of
the declaration by the witness. [McCorMick, EVIDENCE § 238 at 501
(1954).]

Section 1292 does not make former testimony admissible against the
defendant in a eriminal case. This limitation preserves the right of
a person accused of crime to confront and eross-examine the witnesses
against him. When a person’s life or liberty is at stake—as it is in a
criminal action—the defendant should not be compelled to rely on the
fact that another person has had an opportunity to cross-examine the
witness.

Subdivision (b) of Section 1292 makes it clear that objections based
on competency or privilege are to be determined by reference to the
time when the former testimony was given. Existing California law
is not clear on this point; some California decisions indicate that com-
petency and privilege are to be determined as of the time the former
testimony was given, but others indicate that these matters are to be
determined as of the time the former testimony is offered in evidence.
See Téntative Recommendation and a Study Relating to the Uniform
Rules of Evidence (Article VIII. Hearsay Evidence), 6 CaL. Law REevI-
sioN ComMm N, RepP., REC. & STUDIES Appendiz at 581-585 (1964 ).

CROSS-REFERENCES

Definitions :

Action, see § 105

Civil action, see § 120

Criminal action, see § 130

Declarant, see § 135

Evidence, see § 140

Former testimony, see § 1290

Hearing, see § 145

Unavailable ag a witness, see § 240
Hearsay rule, see § 1200
See also the Cross-References under Section 1290

Article 10. Judgments

§ 1300. Judgment of conviction of crime punishable as felony

1300. Evidence of a final judgment adjudging a person
guilty of a crime punishable as a felony is not made inad-
missible by the hearsay rule when offered in a civil action to
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prove any fact essential to the judgment unless the judgment
was based on a plea of nolo contendere.

Comment. Analytically, a judgment that is offered to prove the
matters determined by the judgment is hearsay evidence. UNIFORM
Rures or EvipENCE, Rule 63(20) Comment (1953); Tentative Recom-
mendation and a Study Relating to the Uniform Rules of Evidence
(Article VIII. Hearsay Ewvidence), 6 CAL. Law REevisioN CoMM'N,
Rep., REC. & StUDIES Appendiz at 539-541 (1964). It is in substance
a statement of the court that determined the previous action (‘‘a
statement that was made other than by a witness while testifying at
the hearing’’) that is offered ‘‘to prove the truth of the matter stated.”’
EvipENCE CobE § 1200. Therefore, unless an exception to the hearsay
rule is provided, a judgment would be inadmissible if offered in a sub-
sequent action to prove the matters determined.

Of course, a judgment may, as a matter of substantive law, con-
clusively establish certain facts insofar as a party is concerned. T'estle-
baum Furs, Inc. v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559,
375 P.2d 439 (1962); Bernhard v. Bank of America, 19 Cal2d 807,
122 P.2d 892 (1942). The sections of this article do not purport to
deal with the doctrines of res judicata and estoppel by Judgment
These sections deal only with the evidentiary use of judgments in
those cases where the, substantive law does not require that the judg-
ments be given conclusive effect.

Section 1300 provides an exception to the hearsay rule for a final
judgment adjudging a person guilty of a crime punishable as a felony.
Hence, if a plaintiff sues to recover a reward offered by the defendant
for the arrest and conviction of a person who committed a particular
crime, Section 1300 permits the plaintiff to use a judgment of con-
viction as evidence that the person convicted committed the ecrime. The
exception does not, however, apply in eriminal actions. Thus, Section
1300 does not permit the judgment to be used in a eriminal action as
evidence of the identity of the person who committed the erime or as
evidence that the crime was committed.

Section 1300 will change the California law. Under existing law, a
conviction of a crime is inadmissible as evidence in a subsequent action.
Marceau v. Travelers’ Ins. Co., 101 Cal. 338, 35 Pac. 856 (1894) (evi-
dence of a murder conviction held inadmissible to prove the insured
was intentionally killed) ; Burke v. Wells, Fargo & Co., 34 Cal. 60
(1867) (evidence of a robbery conviction held inadmissible to prove
the identity of robber in an action to recover reward). The change,
however, is desirable, for the evidence involved is peculiarly reliable.
The seriousness of the charge assures that the facts will be thoroughly
litigated, and the faect that the judgment must be based upon a deter-
mination that there was no reasonable doubt concerning the defend-
ant’s guilt assures that the question of guilt will be thoroughly con-
sidered.

Section 1300 applies to any crime punishable as a felony. The fact
that a misdemeanor sentence is imposed does not affect the admissibility
of the judgment of a conviction under this section. Cf. PENAL CoDE
§ 17. The exclusion of judgments based on a plea of nolo contendere
from the exeeption in Section 1300 is a reflection of the policy expressed
in Penal Code Section 1016.
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CROSS-REFERENCES

Definitions :

Civil action, see § 120

Evidence, see § 1

Proof, see § 190
Hearsay rule, see § 1200
Judgment of conviction as affecting credibility, see § 788
Judgment of conviction of motor vehicle violation, see Vehicle Code § 40834
Judicial notice, see §§ 451, 452
Nolo contendere plea, see Penal Code § 1016
Presumptions:

Court acted within its jurisdiction, see § 666

Judgment correctly determined rights of parties, see § 639

§ 1301. Judgment against person entitled to indemnity

1301. Evidence of a final judgment is not made inadmis-
sible by the hearsay rule when offered by the judgment debtor
to prove any fact which was essential to the judgment in an
action in which he seeks to:

(a) Recover partial or total indemnity or exoneration for
money paid or liability incurred because of the judgment;

(b) Enforce a warranty to protect the judgment debtor
against the liability determined by the judgment; or

(e¢) Recover damages for breach of warranty substantially
the same as the warranty determined by the judgment to have
been breached.

Comment. 1If a person entitled to indemnity, or if the obligee under
a warranty contract, complies with certain conditions relating to
notice and defense, the indemnitor or warrantor is conclusively bound
by any judgment recovered. Crvi Cope § 2778(5) ; Cope Civ. Proc.
§ 1912 ; McCormick v. Marcy, 165 Cal. 386, 132 Pac. 449 (1913).

‘Where a judgment against an indemnitee or person protected by a
warranty is not made conclusive on the indemnitor or warrantor, Sec-
tion 1301 permits the judgment to be used as hearsay evidence in an
action to recover on the indemnity or warranty. Section 1301 reflects the
existing law relating to indemnity agreements. Civi. Cope § 2778(6).
Section 1301 probably restates the law relating to warranties,
too, but the law in that regard is not altogether clear. Erie City Iron
Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92 (1905). But see Peabody
v. Phelps, 9 Cal. 213 (1858).

CROSS-REFERENCES
Definitions :
Action, see § 105
Evidence, see § 140
Proof, see § 190
Hearsay rule, see § 1200
See also the Cross-References under Section 1300

§ 1302. Judgment determining liability of third person
1302. When the liability, obligation, or duty of a third
person is in issue in a civil action, evidence of a final judg-
ment against that person is not made inadmissible by the
hearsay rule when offered to prove such liability, obligation,

or duty.

Comment. Section 1302 expresses an exception contained in Code of
Civil Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199
Pac. 335 (1921) ; Nordin v. Bank of America, 11 Cal. App.2d 98, 52
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P.2d 1018 (1936). Evidence Code Sections 1302 and 1224 together
restate and supersede the provisions of Code of Civil Procedure See-
tion 1851.
CROSS-REFERENCES

Definitions :

Civil action, see § 120

Evidence, see § 140

Person, see § 175

Proof, see § 190

Hearsay rule, see § 1200
See also the Cross-References under Section 1300

Article 11. Family History

§ 1310. Statement concerning declarant’s own family history

1310. (a) Subject to subdivision (b), evidence of a state-
ment by a declarant who is unavailable as a witness concerning
his own birth, marriage, divoree, legitimacy, relationship by
blood or marriage, race, ancestry, or other similar fact of his
family history is not made inadmissible by the hearsay rule,
even though the declarant had no means of acquiring personal
knowledge of the matter deeclared.

(b) Evidence of a statement is inadmissible under this sec-
tion if the statement was made under circumstances such as to
indicate its lack of trustworthiness.

Comment. Section 1310 provides a hearsay exception for a statement
concerning the declarant’s own family history. It restates in substance
and supersedes Section 1870(4) of the Code of Civil Procedure. Sec-
tion 1870(4), however, requires that the declarant be dead whereas
unavailability of the declarant for any of the reasons specified in Sec-
tion 240 makes the statement admissible under Seetion 1310.

The statement is not admissible if it was made under circumstances
such as to indicate its lack of trustworthiness. The requirement is simi-
lar to the requirement of existing case law that the statement be made
at a time when no controversy existed as to the matters stated. See,
e.g., Estate of Walden, 166 Cal. 446, 137 Pac. 35 (1913) ; Estate of
Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960). However, the
language of Section 1310 permits the judge to consider the declarant’s
motives to tell the truth as well as his reasons to deviate therefrom
in determining whether the statement is sufficiently trustworthy to be
admitted as evidence.

CROSS-REFERENCES

Administrative proceedings to establish birth, see Health and Safety Code § 10520
et seq.
Birth, m%riaag)e, or death, court proceedings to establish, see Health and Safety Code
550 et seq.
Church record of marriage without license, see Civil Code § 79
Definitions :
Declarant, see § 135
Evidence, see § 140
Statement, see § 225
Unavailable as a witness, see § 240
Federal Missing Persons Act, findings under, see §§ 1282-1283
Hearsay rule, see § 1200
Presumption of legitimacy, see §§ 621, 661
Presumption that ceremonial marriage is vahd see § 6
Trustworthiness requirement, similar provisions, see §§ 1252, 1260, 1311, 1323
Vital statistics records, see § 1281
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§ 1311. Statement concerning family history of another

1311. (a) Subject to subdivision (b), evidence of a state-
ment concerning the birth, marriage, divorce, death, legiti-
macy, race, ancestry, relationship by blood or marriage, or
other similar fact of the family history of a person other
than the declarant is not made inadmissible by the hearsay
rule if the declarant is unavailable as a witness and :

(1) The declarant was related to the other by blood or
marriage ; or

(2) The declarant was otherwise so intimately associated
with the other’s family as to be likely to have had accurate
information concerning the matter declared and made the
statement (i) upon information received from the other or
from a person related by blood or marriage to the other or
(ii) upon repute in the other’s family.

(b) Evidence of a statement is inadmissible under this sec-
tion if the statement was made under circumstances such as to
indicate its lack of trustworthiness.

Comment. Section 1311 provides a hearsay exception for a statement
concerning the family history of another. Paragraph (1) of subdivision
(a) restates in substance existing law as found in Section 1870(4) of
the Code of Civil Procedure which it supersedes. Paragraph (2) is new
to California law, but it is a sound extension of the present law to cover
a situation where the declarant was a family housekeeper or doctor or
so close a friend as to be included by the family in discussions of its
family history.

There are two limitations on admissibility of a statement under
Section 1311. First, a statement is admissible only if the declarant is
unavailable as a witness within the meaning of Section 240. (Section
1870(4) requires that the declarant be deceased in order for his state-
ment to be admissible.) Second, a statement is not admissible if it was
made under circumstances such as to indieate its lack of trustworthi-
ness. For a discussion of this requirement, see the Comment to Evi-
pENCE CopE § 1310. 4

CROSS-REFERENCES
Definitions :
eclarant, see § 135

Evidence, see § 140

Statement, see § 225

Unavailable as a witness, see § 240
Hearsay rule, see § 1200

Trustworthiness requirement, similar provisions, see §§ 1252, 1260, 1310, 1323
See also the Cross-References under Section 1310

§ 1312. Entries in family records and the like

1312. Evidence of entries in family bibles or other family
books or charts, engravings on rings, family portraits, engrav-
ings on urns, crypts, or tombstones, and the like, is not made
inadmissible by the hearsay rule when offered to prove the
birth, marriage, divorce, death, legitimacy, race, ancestry, re-
lationship by blood or marriage, or other similar fact of the
family history of a member of the family by blood or marriage.
Comment. Section 1312 restates the substance of and supersedes the

provisions of Code of Civil Procedure Section 1870(13).
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CROSS-REFERENCES
Definitions:
Evidence, see § 140
Proof, see § 190
Hearsay rule, see § 1200
See also the Cross-References under Section 1310

§ 1313. Reputation in family concerning family history
1313. Evidence of reputation among members of a family
is not made inadmissible by the hearsay rule if the reputation
concerns the birth, marriage, divorce, death, legitimacy, race,
ancestry, relationship by blood or marriage, or other similar
faet of the family history of a member of the family by blood
or marriage.

Comment. Section 1313 restates the substance of and supersedes the
provisions of Code of Civil Procedure Sections 1852 and 1870(11).
See Estate of Connors, 53 Cal. App.2d 484, 128 P.2d 200 (1942);
Estate of Newman, 34 Cal. App.2d 706, 94 P.2d 356 (1939). However,
Section 1870(11) requires the family reputation in question to have
existed ‘‘previous to the controversy.’’ This qualification is not in-
cluded in Section 1313 because it is unlikely that a family reputation
on a matter of pedigree would be influenced by the existence of a con-
troversy even though the declaration of an individual member of the
family, covered in Sections 1310 and 1311, might be.

The family reputation admitted under Section 1313 is necessarily
multiple hearsay. If, however, such reputation were inadmissible be-
cause of the hearsay rule, and if direct statements of pedigree were
inadmissible because they are based on such reputation (as most of
them are), the courts would be virtually helpless in determining mat-
ters of pedigree. See Tentative Recommendation and a Study Relating
to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),
6 Can. Law Revision ComM’N, REp.,, REC. & STUDIES Appendiz at 548
(1964).

CROSS-REFERENCES
Definition :
Evidence, see § 140

Hearsay rule, see § 1200
See also the Oross-References under Section 1310

§ 1314. Reputation in community concerning family history

1314. Evidence of reputation in a community coneerning
the date or fact of birth, marriage, divorce, or death of a per-
son resident in the community at the time of the reputation
is not made inadmissible by the hearsay rule.

Comment. Section 1314 restates what has been held to be existing
law under Code of Civil Procedure Section 1963(30) with respect to
proof of the fact of marriage. See People v. Vogel, 46 Cal.2d 798, 299
P.2d 850 (1956) ; Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912).
However, Section 1314 has no counterpart in California law insofar
as proof of the date or fact of birth, divorce, or death is concerned,
since proof of such facts by reputation is presently limited to repu-
tation in the family. See Estate of Heaton, 135 Cal. 385, 67 Pac. 321
(1902). :
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CROSS-REFERENCES
Definition :
Evidence, see § 140
Hearsay rule, see § 1200
See also the Cross-References under Section 1310

§ 1315, Church records concerning family history

1315. Evidence of a statement concerning a person’s birth,
marriage, divoree, death, legitimacy, race, ancestry, relation-
ship by blood or marriage, or other similar fact of family his-
tory is not made inadmissible by the hearsay rule if:

(a) The statement is contained in a writing made as a
record of an act, condition, or event that would be admissible
as evidence of such act, econdition, or event under Section 1271;

(b) The statement is of a kind customarily recorded in con-
nection with the act, condition, or event recorded in the writ-
ing; and ’

(¢) The writing was made as a record of a church, religious
denomination, or religious society.

Comment. Church records generally are admissible as business ree-
ords under the provisions of Section 1271. Under Seection 1271, such
records would be admissible to prove the occurrence of the church
activity—the baptism, confirmation, or marriage—recorded in the
writing. However, it is unlikely that Section 1271 would permit such
records to be used as evidence of the age or relationship of the par-
ticipants, for the business records act has been held to authorize busi-
ness records to be used to prove only facts known personally to the re-
corder of the information or to other employees of the business. Patek
& Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293, 294
(1962) (hearing denied) ; People v. Williams, 187. Cal. App.2d 355, 9
Cal. Rptr. 722 (1960) ; Gough v. Security Trust & Sav. Bank, 162 Cal.
App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain addi-
tional information. Facts of family history, such as birth dates, rela-
tionships, marital histories, ete., that are ordinarily reported to church
authorities and recorded in connection with the church’s baptismal,
confirmation, marriage, and funeral records may be proved by such
records under Section 1315.

Section 1315 continues in effect and supersedes the provisions of
Code of Civil Procedure Section 1919a without, however, the special
and cumbersome authentication procedure specified in Code of Civil
Procedure Section 1919b. Under Section 1315, church records may be
authenticated in the same manner that other business records are
authenticated.

CROSS-REFERENCES
Definitions:
Evidence, see § 140
Statement, see § 225
‘Writing, see § 250
Hearsay rule, see § 1200
See also the Cross-References under Section 1310

§ 1316. Marriage, baptismal, and similar certificates

1316. Evidence of a statement concerning a person’s birth,
marriage, divorce, death, legitimacy, race, ancestry, relation-

MJN 2570



EVIDENCE CODE-—HEARSAY EVIDENCE 261

ship by blood or marriage, or other similar fact of family
history is not made inadmissible by the hearsay rule if the
statement is contained in a certificate that the maker thereof
performed a marriage or other ceremony or administered a
sacrament and : .

(a) The maker was a clergyman, civil officer, or other person
authorized to perform the acts reported in the certificate by
law or by the rules, regulations, or requirements of a church,
religious denomination, or religious society ; and

(b) The certificate was issued by the maker at the time
and place of the ceremony or sacrament or within a reasonable
time thereafter.

Comment. Section 1316 provides a hearsay exception for marriage,
baptismal, and similar certificates. This exception is somewhat broader
than that found in Sections 1919a and 1919b of the Code of Civil
Procedure (superseded by Evidence Code Sections 1315 and 1316).
Sections 1919a and 1919b are limited to church records and, hence, with
respect to marriages, to those performed by clergymen. Moreover, they
establish an elaborate and detailed authentication procedure, whereas
certificates made admissible by Section 1316 need meet only the general
authentication requirement of Section 1401.

CROSS-REFERENCES
Definitions:

Evidence, see 3 140

Law, see § 16/

Statement, see § 225

Hearsay rule, see § 1200
See also the Cross-References under Section 1310

Article 12. Reputation and Statements Concerning Community
History, Property Interests, and Character

§ 1320. Reputation concerning community history

1320. Evidenece of reputation in a community is not made
inadmissible by the hearsay rule if the reputation concerns an
event of general history of the community or of the state or
nation of which the community is a part and the event was
of importance to the community.

Comment. Section 1320 provides a wider rule of admissibility than
does Code of Civil Procedure Section 1870(11) which it supersedes in
part. Section 1870 provides in relevant part that proof may be made of
“‘common reputation existing previous to the controversy, respecting
facts of a public or general interest more than thirty years old.”’ The
30-year limitation is essentially arbitrary. The important question
would seem to be whether a community reputation on the matter in-
volved exists; its age would appear to go more to its venerability than
to its truth, Nor is it necessary to include in Section 1320 the require-
ment that the reputation existed previous to controversy. It is unlikely
that a community reputation respecting an event of general history
would be influenced by the existence of a controversy.

CROSS-REFERENCES
Definitions:
Evidence, see § 140
State, see § 220
Hearsay rule, see § 1200
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§ 1321. Reputation concerning public interest in property
1321. Evidence of reputation in a community is not made
inadmissible by the hearsay rule if the reputation concerns the
interest of the public in property in the community and the
reputation arose before controversy.

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerro
Gordo Co., 48 Cal. App. 524, 192 Pac. 144 (1920). It does not require,
however, that the reputation be more than 30 years old; it requires
merely that the reputation arose before there was a controversy con-
cerning the matter. See the Comment to Section 1320.

CROSS-REFERENCES

Definitions :
Evidence, see g 140
Property, see § 185

Hearsay rule, see § 1200

Presumptions of ownership, see §§ 637, 638, 662

§ 1322. Reputation concerning boundary or custom affecting land
1322. Evidence of reputation in a community is not made
inadmissible by the hearsay rule if the reputation concerns
boundaries of, or customs affecting, land in the community and
the reputation arose before controversy.

Comment. Section 1322 restates the substance of existing law as found
in Code of Civil Procedure Section 1870(11) which it supersedes in
part. See Muller v. So. Pac. Branch Ry., 83 Cal. 240, 23 Pac. 265
(1890) ; Ferris v. Emmons, 214 Cal. 501, 6 P.2d 950 (1931).

CROSS-REFERENCES

Definition :
Evidence, see § 140
Hearsay rule, see § 1200
Presumptions of ownership, see §§ 637, 638, 662

§ 1323. Statement concerning boundary
1323. Evidence of a statement concerning the boundary of
land is not made inadmissible by the hearsay rule if the de-
clarant is unavailable as a witness and had sufficient knowledge
of the subject, but evidence of a statement is not admissible
under this section if the statement was made under circum-
stances such as to indicate its lack of trustworthiness.

Comment. Section 1323 codifies existing law found in such cases as
Morton v. Folger, 15 Cal, 275 (1860), and Morcom v. Ba@ersky, 16 Cal.
App. 480, 117 Pac. 560 (1911).

CROSS-REFERENCES
Definitions:
Declarant see § 135
Evidence, see § 140
Statement, see § 225
Unavailable as a w1tness, see § 240
Hearsay rule, see § 1.
Presumptions of ownershlp, see §§ 637, 638, 662
Trustworthiness requirement, similar provisions, see §§ 1252, 1260, 1310, 1311

§ 1324. Reputation concerning character
1324. Evidence of a person’s general reputation with ref-
erence to his character or a trait of his character at a relevant
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time in the community in which he then resided or in a group
with which he then habitually associated is not made inadmis-
sible by the hearsay rule.

Comment. Section 1324 codifies a well-settled exception to the hear-
say rule. See, e.g., People v. Cobb, 45 Cal.2d 158, 287 P.2d 752 (1955).
Of course, character evidence is admissible only when the question of
character is material to the matter being litigated. The only purpose of
Section 1324 is to declare that reputation evidence as to character or
a trait of character is not inadmissible under the hearsay rule.

CROSS-REFERENCES

Character as affecting credibility, see §§ 786-790
Character evidence to prove conduct, see §§ 1101-1104
Character, manner of proving, see § 1100
Definition :

Evidence, see § 140
Hearsay rule, see § 1200

Article 13. Dispositive Instruments and Ancient Writings

§ 1330. Recitals in writings affecting property

1330. Evidence of a statement contained in a deed of con-
veyance or a will or other writing purporting to affect an
interest in real or personal property is not made inadmissible
by the hearsay rule if:

(a) The matter stated was relevant to the purpose of the
writing ;

(b) The matter stated would be relevant to an issue as to
an interest in the property; and

(¢) The dealings with the property since the statement was
made have not been inconsistent with the truth of the state-
ment.

Comment. Section 1330 restates the substance of existing California
law relating to recitals in dispositive instruments. Although language
in some cases appears to require that the dispositive instrument be
ancient, cases may be found in which reeitals in dispositive instruments
have been admitted without regard to the age of the instrument. See
Russell v. Langford, 135 Cal. 356, 67 Pac. 331 (1902) (recital in will) ;
Pearson v. Pearson, 46 Cal. 609 (1873) (recital in will) ; Culver v.
Newhart, 18 Cal. App. 614, 123 Pac. 975 (1912) (bill of sale). There
is a sufficient likelihood that the statements made in a dispositive docu-
ment, when related to the purpose of the document, will be true to
warrant the admissibility of such documents without regard to their age.

CROSS-REFERENCES
Definitions:

BEvidence, see § 140

Personal property, see § 180

Property, see § 185

Real property, see § 205

Statement, see § 225

‘Writing, see § 250
Hearsay rule, see § 1200

§ 1331. Recitals in ancient writings

1331. Evidence of a statement is not made inadmissible by
the hearsay rule if the statement is contained in a writing
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more than 30 years old and the statement has been since
generally acted upon as true by persons having an interest in
the matter.

Comment. Section 1331 clarifies the existing law relating to the ad-
missibility of recitals in ancient documents by providing that such
recitals are admissible under an exception to the hearsay rule. Code of
Civil Procedure Section 1963(34) (superseded by the Evidence Code)
provides that a document more than 30 years old is presumed genuine
if it has been generally acted upon as genuine by persons having an
interest in the matter. The Supreme Court has held that a document
meeting this section’s requirements is presumed to be genuine-—pre-
sumed to be what it purports to be—but that the genuineness of the
document imports no verity to the recitals contained therein. Gwin v.
Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases de-
cided by distriet courts of appeal, however, have held that the recitals
in such a document are admissible to prove the truth of the facts
recited. Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343
(1960) ; Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d
274 (1956). In these latter cases, the courts have not insisted that the
hearsay statement itself be acted upon as true by persons with an in-
terest in the matter; the evidence has been admitted merely upon a
showing that the document containing the statement is genuine. The
age of a document alone is not a sufficient guarantee of the trustworthi-
ness of a statement contained therein to warrant the admission of the
statement into evidence. Accordingly, Section 1331 makes it clear that
the statement itself must have been generally acted upon as true for at
least 30 years by persons having an interest in the matter.

CROSS-REFERENCES

Definitions:
Evidence, see § 140
Person, see § 175
Statement, see § 225
Writing, see § 250
Hearsay rule, see § 1200
Presumption of authenticity of ancient documents, see § 643

Article 14. Commercial, Scientific, and Similar Publications

§ 1340. Commercial lists and the like
1340. Evidence of a statement, other than an opinion, con-
tained in a tabulation, list, directory, register, or other pub-
lished compilation is not made inadmissible by the hearsay
rule if the compilation is generally used and relied upon as
accurate in the course of a business as defined in Section 1270.

Comment. Section 1340 codifies an exception that has been recognized
by statute and by the courts in specific situations. See, e.g., Com. CopE
§ 2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695
(1946) ; Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723

(1941).
CROSS-REFERENCES

Definitions :
Business, see § 1270
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Market quotations, see Commercial Code § 2724
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§ 1341. Publications concerning facts of general notoriety and interest

1341. Historical works, books of science or art, and pub-
lished maps or charts, made by persons indifferent between
the parties, are not made inadmissible by the hearsay rule
when offered to prove facts of general notoriety and interest.

Comment, Section 1341 recodifies without substantive change Sec-
tion 1936 of the Code of Civil Procedure.

CROSS-REFERENCES
Cross-examination of expert witness concerning published material, see § 721
Definition :
Proof, see § 190
Hearsay rule, see § 1200
Judicial notice of facts not subject to dispute, see §§ 451, 452
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CROSS-REFERENCES
Ancient writings and dlsposmve instruments as hearsay evidence, see §§ 1330-1331
Business records, see §§ 1270-1272
Church records and certificates, see §§ 1315, 1316
Comme{?():la], scientifie, and similar publications as hearsay evidence, see §§ 1340—
41

Court records, judicial notice, see §§ 451, 452
Examination of witness about writing, see § 768
Family records as hearsay evidence, see § 1312
Inspection of writings, see §§ 768, 771 ; Code of Civil Procedure §§ 449, 2031
Judgments as hearsay evidence, see §§ 1300-1302
Official records, see §§ 1280-1284
Part of transaction proved, admissibility of whole, see § 356
Preliminary determinations on admissibility of evidence, see §§ 400-406
Presumptions relating to:
Authenticity of ancient writings affecting property interest, see § 643
Book containing reports of cases, see § 645
Book published by public authority, see § 644
Letter mailed was received, see § 641
‘Writing truly dated, see § 640
Pr1v1]e§%s, exceptions re]atmg to dispositive instruments, see §§ 960-961, 1002-1003,
21-1022

Recorded memory, see § 1237

Refreshing recollection with writing, see § 771

Scientific and professional treatises, use in eross-examination, see § 721
Subseribing witnesses, see §§ 870, 959

Translators of writings, see §§ 750, 751, 753

CHAPTER 1. AUTHENTICATION AND PROOF OF WRITINGS

Article 1. Requirement of Authentication

§ 1400. Authentication defined
1400. Authentication of a writing means (a) the introdue-
tion of evidence sufficient to sustain a finding that it is the
writing that the proponent of the evidence claims it is or (b)
the establishment of such facts by any other means provided
by law.

Comment. Before any tangible object may be admitted into evidence,
the party seeking to introduce the object must make a preliminary
showing that the object is in some way relevant to the issues to be
decided in the action. When the object sought to be introduced is a
writing, this preliminary showing of relevancy usually entails some
proof that the writing is authentic—i.e., that the writing was made or
signed by its purported maker. Hence, this showing is normally re-
ferred to as ‘‘authentication’’ of the writing. But authentication, cor-
rectly understood, may involve a preliminary showing that the writing
is a forgery or is a writing found in particular files regardless of its
authorship. Cf. People v. Adamson, 118 Cal. App.2d 714, 258 P.2d 1020
(1953). When the requisite preliminary showing has been made, the
judge admits the writing into evidence for consideration by the trier
of fact. However, the fact that the judge permits the writing to be ad-
mitted in evidence does not necessarily establish the authenticity of
the writing ; all that the judge has determined is that there has been a
sufficient showing of the authenticity of the writing to permit the trier
of fact to find that it is authentic. The trier of fact independently
determines the question of authenticity, and, if the trier of fact does

(266)
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not believe the evidence of authenticity, it may find that the writing
is not authentic despite the fact that the judge has determined that
it was ‘‘authenticated.”’ See 7 WiemorE, EvipeEnce §§ 2129-2135 (3d ed.
1940).

This chapter sets forth the rules governing this process of authentica-
tion. Sections 1400-1402 (Article 1) define and state the general re-
quirement of authentication—either by evidence sufficient to sustain a
finding of authenticity or by other means sanctioned by law. Sections
1410-1454 (Articles 2 and 3) set forth some of the means that may be
used to authenticate eertain kinds of writings. The operation and effect
of these sections is explained in separate Comments relating to them.

Under Section 1400, as under existing law, a writing may be au-
thenticated by the presentation of evidence sufficient to sustain a find-
ing of its authenticity. See Verzan v. McGregor, 23 Cal. 339, 342-343
(1863). Under Section 1400, as under existing law, the authenticity of
a partieular writing also may be established by some means other than
the introduetion of evidence of authenticity. Thus, the authenticity of
a writing may be established by stipulation or by the pleadings. See
e.g., CopE Crv. Proc. §§ 447 and 448. The requisite preliminary showing
may also be supplied by a presumption. See, e.g., EvipENcE CoDE
§§ 1450-1454, 1530. In some instaneces, a presumption of authentieity
may also attach to a writing authenticated in a particular manner. See,
e.g., EvipENCE CopE § 643 (the ancient documents rule). Where a pre-
sumption applies, the trier of fact is required to find that the writing is
authentic unless the requisite contrary showingis made. Evipence CopE
§§ 600, 604, 606.

CROSS-REFERENCES
Definitions:

Evidence, see § 140

Law, see § 160

Writing, see § 250
Genuineness of writing established by admission, see Code of Civil Procedure

§§ 447449, 2033
Means of authenticating writings :

Certified abstracts of title, see § 1601

Certified photographic copies, see § 1551

Generally, see §§ 1410-1421

Hospital records, see §§ 1560-1566

Photographic copy made in regular course of business, see § 1550
Presumptions of authenticity :

Acknowledged writings, official writings, see §§ 1450-1454

Copies of official writings, see § 1530

Recorded writings, see §§ 1532, 1600
See also the Cross-References under Division 11

§ 1401. Authentication required

1401. (a) Authentication of a writing is required before
it may be received in evidence.
(b) Authentication of a writing is required before secon-
dary evidence of its eontent may be received in evidence.
Comment. The requirement of authentication stated in subdivision
(a) reflects existing law. Ten Winkel v. Anglo California Sec. Co., 11
Cal.2d 707, 81 P.2d 958 (1938). However, the requirement has never
been stated in the California statutes.
Some cases have indicated that authentication is not necessary under
certain ecircumstances, as, for example, when the execution of the
writing is not in issue. See People v. Adamson, 118 Cal. App.2d 714,
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258 P.2d 1020 (1953). This is true, however, only if ‘‘authentication’’
is construed narrowly to refer only to proof of due execution. The
Evidence Code defines the term more broadly and requires all writings
to be authenticated. The writing involved in the Adamson case was a
letter that a witness claimed he had received and acted upon. Under the
Evidence Code, the requirement of authentication would require a
showing that the letter offered in evidence was in fact the one received
and acted upon; and this is the preliminary showing that was found
sufficient in the Adamson case.

The “‘writing’’ referred to in subdivision (a) is any writing offered
in evidence; although it may be either an original or a copy, it must be
authenticated before it may be received in evidence.

Subdivision (b) of Section 1401 requires that a writing be authenti-
cated even when it is not offered in evidence but is sought to be proved
by a copy or by testimony as to its content under the circumstances
permitted by Sections 1500-1510 (the best evidence rule). This is de-
clarative of existing California law. Spottiswood v. Weir, 80 Cal. 448,
22 Pac. 289 (1889); Smith v. Brannan, 13 Cal. 107, 115 (1859); For-
man v. Goldberg, 42 Cal. App.2d 308, 316-317, 108 P.2d 983, 988
(1941). Under Section 1401, therefore, if a person offers in evidence a
copy of a writing, he must make a sufficient preliminary showing of
the authenticity of both the copy and the original (i.e., the writing
sought to be proved by the copy).

In some instances, however, authentication of a copy will provide
the necessary evidence to authenticate the original writing at the same
time. For example: If a copy of a recorded deed is offered in evidence,
Section 1401 requires that the copy be authenticated—proved to be a
copy of the official record. It also requires that the official record be
authenticated—proved to be the official record—because the official
record is a writing of which secondary evidence of its content is being
offered. Finally, Section 1401 requires the original deed itself to be
authenticated—proved to have been executed by its purported maker
—for it, too, is a writing of which secondary evidence of its content
is being offered. The copy offered in evidence may be authenticated by
the attestation or certification of the official custodian of the record as
provided by Section 1530. Under Section 1530, the authenticated copy
is prima facie evidence of the official record itself; therefore, it neces-
sarily is evidence that there is an official record, i.e., the record being
proved by the copy. Thus, the authenticated copy supplies the neces-
sary authenticating evidence for the official record. Under Section 1600,
the official record is prima facie evidence of the content of the original
deed and of its execution by its purported maker; hence, the official
record is the requisite authenticating evidence for the original deed.
Thus, the duly attested or certified copy of the record meets the re-
quirement of authentication for the copy itself, for the official record,
and for the original deed.

CROSS-REFERENCES
Definitions :

Authentication, see § 1400

Evidence, see § 140

‘Writing, see § 250
Secondary evidence of writings, see §§ 1500-1566
See also the Oross-References under Section 1400
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§ 1402, Authentication of altered writing

1402. The party producing a writing as genuine which
has been altered, or appears to have been altered, after its
execution, in a part material to the question in dispute, must
account for the alteration or appearance thereof. He may
show that the alteration was made by another, without his
coneurrence, or was made with the consent of the parties af-
fected by it, or otherwise properly or innocently made, or
that the alteration did not change the meaning or language
of the instrument. If he does that, he may give the writing
in evidence, but not otherwise.

Comment. Section 1402 restates and supersedes Code of Civil Pro-
cedure Section 1982. See Miller v. Luco, 80 Cal. 257, 265, 22 Pac, 195,
197 (1889) ; King v. Tarabino, 53 Cal. App. 157, 199 Pac. 890 (1921).

CROSS-REFERENCES

Contracts, alteration and cancellation, see Civil Code § 1697 et seq.
Definition :
‘Writing, see § 250
Negotiable instruments and investment securities, material alteration, see Commer-
cial Code §§ 3406, 3407, 8206
Offering forged or altered instrument in evidence, see Penal Code § 132

Article 2. Means of Authenticating and Proving Writings

§ 1410. When writing is sufficiently authenticated to be received in evidence

1410, A writing is sufficiently authenticated to be received
in evidence if there is any evidence sufficient to sustain a find-
ing of the authenticity of the writing; and nothing in this
article shall be construed to limit the means by which the
authenticity of a writing may be shown.

Comment. This article (Sections 1410-1421) lists many of the evi-
dentiary means for authenticating writings and supersedes the existing
statutory expressions of such means.

Section 1410 is included in this article in recognition of the fact
that it would be impossible to speecify all of the varieties of circum-
stantial evidence that may be sufficient in particular cases to sustain a
finding of the authenticity of a writing. Hence, Section 1410 ensures
that the means of authentication listed in this article or stated else-
where in the codes will not be considered the exclusive means of au-
thenticating writings. Although Seetion 1410 has no counterpart in
previous legislation, the California courts have never considered the
listing of certain means of authentication in the various California
statutes as precluding reliance upon other means of authentication.
See, e.g., People v. Ramsey, 83 Cal. App.2d 707, 189 P.2d 802 (1948)
(authentication by evidence of possession); Geary St. etc. R.R. v.
Campbell, 39 Cal. App. 496, 179 Pac. 453 (1919) (eorporate stock
record book authenticated by age, appropriate custody, and unsus-
picious appearance). See also the Comments to Sections 1420 and 1421.

CROSS-REFERENCES
Authentication required, see § 1401
Definitions :
Authentication, see § 1400
Evidence, see § 140
‘Writing, see § 250
Bee also the Cross-References under Section 1400

- MJN 2579



270 CALIFORNIA LAW REVISION COMMISSION

§ 1411. Subscribing witness’ testimony unnecessary

1411. Except as provided by statute, the testimony of a
subseribing witness is not required to authenticate a writing.
Comment. When Section 1940 of the Code of Civil Procedure was
enacted in 1872, it stated the common law rule that a subseribing
witness to a witnessed writing must be produced to authenticate the
writing or his absence must be satisfactorily accounted for. See Stevens
v. Irwin, 12 Cal. 306 (1859). Section 1940 was amended by the Code
Amendments of 1873-74 to remove the requirement that the subserib-
ing witness be produced. Cal. Stats. 1873-74, Ch. 383, § 231 (Code
Amdts., p. 386). Instead, three alternative methods of authenticating
a writing were listed.

Section 1411 states directly what the 1873-74 amendment to Code of
Civil Procedure Section 1940 stated indirectly—that the common law
rule requiring the production of a subseribing witness to a witnessed
writing is not the law in California unless a statute specifically so
requires.

CROSS-REFERENCES

Attorney-client privilege, exception for subsecribing witness, see § 959
Authentication required, see § 1401
Definitions :
Authentlcatlon, see § 1400
Statute, see § 2
Writing, see § 250
Sanity of maker, testimony of subscribing witness, see § 8
Wills, subscribing witness’ testimony, see Probate Code §§ 329 372

§ 1412. Use of other evidence when subscribing witness’ testimony required

1412. 1If the testimony of a subseribing witness is required
by statute to authenticate a writing and the subseribing wit-
ness denies or does not recollect the execution of the writing,
the writing may be authenticated by other evidence.

Comment. When enacted in 1872, Code of Civil Procedure Section
1941 stated a limitation on the common law rule requiring proof of
witnessed writings by a subseribing witness. Section 1941 provided,
in effect, that this rule did not prohibit the authentication of a wit-
nessed writing by other evidence if the subscribing witness denied or
did not remember the execution of the writing. Evidence Code Section
1412, which supersedes Code of Civil Procedure Section 1941, retains
this limitation on the subscribing witness rule in those few cases, such
as those involving wills, where a statute requires the testimony of a
subseribing witness to authenticate a writing.

' CROSS-REFERENCES
Definitions :

Authentication, see § 1400

Evidence, see § 1

Statute, see § 230

Writing, see § 250
See also the Cross-References under Section 1411

§ 1413. Witness to the execution of a writing

1413. A writing may be authenticated by anyone who saw
the writing executed, including a subseribing witness.
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Comment. Section 1413 restates and supersedes the provisions of
subdivisions 1 and 3 of Code of Civil Procedure Section 1940.

CROSS-REFERENCES
Definitions :

Authentication, see § 1400

‘Writing, see § 250
Subscribing witness’ testimony not required, see § 1411
See also the Cross-References under Section 1411

§ 1414. Authentication by admission

1414. A writing may be authenticated by evidence that:

(a) The party against whom it is offered has at any time
admitted its authenticity; or

(b) The writing is produced from the custody of the party
against whom it is offered and has been acted upon by him as
authentie,

Comment. Section 1414 restates and supersedes the provisions of
Code of Civil Procedure Section 1942. Section 1942 is difficult to under-
stand. It was amended in 1901 to make it more intelligible. Cal. Stats.
1901, Ch. 102, § 480, p. 247. However, the code revision of which the
1901 amendment was a part was held unconstitutional because of tech-
nical defects in the title of the act and because the act embraced more
than one subject. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901).
Evidence Code Section 1414 is based on the 1901 amendment of Sec-
tion 1942,

CROSS-REFERENCES

Admission of party, see § 1220 et seq.
Authentication required, see § 1401
Definitions ;

Authentication, see § 1400

Evidence, see § 140

‘Writing, see § 250
Genuineness of document, request for admission, see Code of Civil Procedure § 2033
Genuineness of instrument where copy attached to pleading, see Code of Civil Pro-

cedure §§ 447-449

§ 1415. Authentication by handwriting evidence

1415. A writing may be authenticated by evidence of the
authenticity of the handwriting of the maker.

Comment. Section 1415 restates and supersedes the provisions of
subdivision 2 of Code of Civil Procedure Section 1940.

CROSS-REFERENCES

Authentication required, see § 1401
Definitions :
Authentication, see § 1400
Evidence, see § 140
Writing, see § 250 .
Opinion evidence of handwriting, see §§ 1416, 1418
Proof of handwriting by comparison with exemplar, see §§ 1417-1419
Will, admission to probate on proof of handwriting, see Probate Code §§ 329, 372

§ 1416. Proof of handwriting by person familiar therewith

1416. A witness who is not otherwise qualified to testify as
an expert may state his opinion whether a writing is in the
handwriting of a supposed writer if the court finds that he
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has personal knowledge of the handwriting of the supposed
writer. Such personal knowledge may be acquired from:

(a) Having seen the supposed writer write;

(b) Having seen a writing purporting to be in the hand-
writing of the supposed writer and upon which the supposed
writer has acted or been charged ;

(¢) Having received letters in the due course of mail pur-
porting to be from the supposed writer in response to letters
duly addressed and mailed by him to the supposed writer; or

(d) Any other means of obtaining personal knowledge of
the handwriting of the supposed writer.

Comment. Section 1416 is based on Code of Civil Procedure Section
1943 as amended in the code revision of 1901. Cal. Stats. 1901, Ch. 102,
§ 481, p. 247. See the Comment to Section 1414.

CROSS-REFERENCES

Authentication by handwriting evidence, see § 1415
Definition
‘Writing, see § 250
Expert witnesses, see §§ 720-723
Opinion testimony, see §§ 800-805

§ 1417. Camparisan of handwriting by trier of fact
1417. The authenticity of handwriting, or the lack thereof,
may be proved by a comparison made by the trier of fact with
handwriting (a) which the court finds was admitted or treated
as authentie by the party against whom the evidence is offered
or (b) otherwise proved to be authentic to the satisfaction of

the court.

Comment. Section 1417 is based on that portion of Code of Civil
Procedure Section 1944 that permits the trier of fact to compare ques-
tioned handwriting with handwriting the court has found to be genuine,.

CROSS-REFERENCES

Authentication by handwriting evidence, see § 1415
Authentication required, see § 1401
Definitions :
Authentication, see § 1400
Evidence, see § 140
Trier of fact, see § 235
Exemplar for ancient writing, see § 1419 .
Wills, admission to probate on proof of handwriting, see Probate Code §§ 329, 372
See also the Cross-References under Section 1414

§ 1418. Camparison of writing by expert witness
1418. The authenticity of writing, or the lack thereof, may
be proved by a comparison made by an expert witness with
writing (a) which the court finds was admitted or treated as
authentic by the party against whom the evidence is offered
or (b) otherwise proved to be authentic to the satisfaction of
the court.

Comment. Section 1418 is based on that portion of Code of Civil
Procedure Section 1944 that permits a witness to compare questioned
handwriting with handwriting the court has found to be genuine. How-
ever, Section 1418 applies to any form of writing, not just handwriting.
This is in recognition of the fact that experts can now compare type-
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writing specimens and other forms of writing as accurately as they
could compare handwriting specimens in 1872,

Although Code of Civil Procedure Section 1944 does not expressly
require that the witness making the ecomparison be an expert witness
(as Evidence Code Section 1418 does), the cases have nonetheless im-
posed this requirement. E.g., Spottiswood v. Weir, 80 Cal. 448, 22 Pac.
289 (1889). The witness’ expertise may, of course, be derived from
practical experience instead of from technical training. In re Newell’s
Estate, 75 Cal. App. 554, 243 Pac. 33 (1926) (experienced banker).

CROSS-REFERENCES

Authentication required, see § 1401
Definitions:
Authentication, see § 1400
Evidence, see § 140
‘Writing, see § 250
Opinion testimony by expert witness, see §§ 801-805
See also the Cross-References under Sections 1414 and 1417

§ 1419. Exemplars when writing is 30 years old

1419. Where a writing sought to be introduced in evidence
is more than 30 years old, the comparison under Section 1417
or 1418 may be made with writing purporting to be authentic,
and generally respected and acted upon as such, by persons
having an interest in knowing whether it is authentic.

Comment. Section 1419 restates and supersedes the provisions of
Code of Civil Procedure Section 1945. The apparent purpose of Section
1945, continued without substantive change in Evidence Code Section
1419, is to permit the judge to be satisfied with a lesser degree of proof
of the authenticity of an exemplar when the writing offered in evidence
is more than 30 years old.

CROSS-REFERENCES
Definitions :
Person, see § 175

‘Writing, see § 250
Presumption of authenticity of ancient writing, see § 643

§ 1420. Authentication by evidence of reply

1420. A writing may be authenticated by evidence that
the writing was received in response to a communication sent
to the person who is claimed by the proponent of the evidence
to be the author of the writing.

Comment. Section 1420 provides a method of authentication recog-
nized in California case law but not previously reflected in California
statutes. House Grain Co. v. Finerman & Sons, 116 Cal. App.2d 485,
953 P.2d 1034 (1953).

CROSS-REFERENCES

Authentication required, see § 1401
Definitions :

Authentication, see § 1400

Evidence, see § 140

Person, see § 175

‘Writing, see § 250
Presumption of receipt of letter, see § 641

10—24465
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§ 1421. Authentication by content

1421, A writing may be authenticated by evidence that the
writing refers to or states facts that are unlikely to be known
to anyone other than the person who is elaimed by the pro-
ponent of the evidence to be the author of the writing.

Comment. Section 1421 provides a method of authentication recog-
nized in California case law but not previously reflected in California
statutes. Chaplin v. Sullivan, 67 Cal. App.2d 728, 734, 155 P.2d 368,
372 (1945).

CROSS-REFERENCES

Authentication required, see § 1401
Definitions :
Authentication, see § 1400
Evidence, see § 140
Person, see § 175
Writing, see § 250

Article 3. Acknowledged Writings and Official Writings

§ 1450. Classification of presumptions in article

1450. The presumptions established by this article are pre-
sumptions affecting the burden of producing evidence.

Comment. This article (Sections 1450-1454) lists several presump-
tions that may be used to authenticate particular kinds of writings.
Section 1450 preseribes the effect of these presumptions. They require
a finding of authenticity unless the adverse party produces evidence
sufficient to sustain a finding that the writing in question is not au-

thentic. See EviDENCE CopE § 604 and the Comment thereto.

CROSS-REFERENCES
Definitions :
Burden of producing evidence, see § 110
Presumption, see §
Presumption affecting the burden of producing evidence, effect of, see § 604

§ 1451. Acknowledged writings

1451. A certificate of the acknowledgment of a writing
other than a will, or a certificate of the proof of such a writing,
is prima facie evidence of the facts recited in the certificate
and the genuineness of the signature of each person by whom
the writing purports to have been signed if the certificate meets
the requirements of Article 3 (commencing with Section 1180)
of Chapter 4, Title 4, Part 4, Division 2 of the Civil Code.

Comment. Section 1451 continues in effect and restates a method of
authenticating private writings that is contained in Code of Civil Pro-
cedure Section 1948,

CROSS-REFERENCES

Acknowledgment or proof of writing, see Civil Code § 1180 et seg.
Articles of incorporation, see Corporations Code § 307
Definitions :

Evidence, see § 140

Person, see § 175

‘Writing, see § 250 )
Prima facie evidence, effect of, see §§ 602, 604, 1450
Recorded writings, see §§ 1532, 1600
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§ 1452. Official seals

1452. A seal is presumed to be genuine and its use author-
ized if it purports to be the seal of :

(a) The United States or a department, agency, or public
employee of the United States.

(b) A public entity in the United States or a department,
ageney, or public employee of such public entity.

(e) A nation recognized by the executive power of the
United States or a department, agency, or officer of such
nation.

(d) A public entity in a nation recognized by the executive
power of the United States or a department, agency, or officer
of such public entity.

(e) A court of admiralty or maritime jurisdietion.

(f) A notary public within any state of the United States.

Comment. Sections 1452 and 1453 eliminate the need for formal
proof of the genuineness of certain official seals and signatures when
such proof would otherwise be required by the general requirement of
authentication.

Under existing law, formal proof of many of the signatures and seals
mentioned in Sections 1452 and 1453 is not required because such signa-
tures and seals are the subject of judicial notice. CopE Crv. Proc.
§ 1875(5), (6), (7), (8). (Section 1875 is superseded by Division 4
(Sections 450-459) of the Evidence Code.) The parties may not dispute
a matter that has been judicially noticed. CopE Civ. Proc. § 2102
(superseded by EvipEnce CopEk § 457). Hence, judicial notice of facts
should be confined to matters concerning which there can be no reason-
able dispute. The authenticity of writings purporting to be official writ-
ings should not be determined conclusively by the judge when there is
serious dispute as to such authenticity. Therefore, Sections 1452 and
1453 provide that the official seals and signatures mentioned shall be
presumed genuine and authorized until evidence is introduced sufficient
to sustain a finding that they are not genuine or authorized. When
there is such evidence disputing the authenticity of an official seal or
signature, the trier of faet is required to determine the question of
authenticity without regard to any presumption created by this section.
See EvbENCE CobE § 604 and the Comment thereto.

This procedure will dispense with the necessity for proof of authen-
ticity when there is no real dispute as to such authentieity, but it will
assure the parties the right to contest the authenticity of official writ-
ings when there is a real dispute as to such authenticity. :

CROSS-REFERENCES

Authentication required, see § 1401
Definitions:

Public employee, see § 195

Public entity. see § 200

State, see § 220
Presumption, effect of, see §§ 604, 1450

§ 1453. Domestic official signatures
1453. A signature is presumed to be genuine and author-
ized if it purports to be the signature, affixed in his official
capacity, of :
(a) A public employee of the United States.
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(b) A public employee of any public entity in the United
States.
(e) A notary public within any state of the United States.

Comment. See the Comment to Section 1452,

CROSS-REFERENCES

Authentication required, see § 1401
Definitions :

Public employee, see § 195

Public entity, see § 200

State, see § 290
Presumption, effect of, see §§ 604, 1450

§ 1454. Foreign official signatures

1454. A signature is presumed to be genuine and author-
ized if it purports to be the signature, affixed in his official
capacity, of an officer, or deputy of an officer, of a nation or
public entity in a nation recognized by the executive power of
the United States and the writing to which the signature is
affixed is accompanied by a final statement certifying the gen-
uineness of the signature and the official position of (a) the
person who executed the writing or (b) any foreign official
who has certified either the genuineness of the signature and
official position of the person executing the writing or the
genuineness of the signature and official position of another
foreign official who has executed a similar certificate in a chain
of such certificates beginning with a certificate of the genuine-
ness of the signature and official position of the person execut-
ing the writing. The final statement may be made only by a
secretary of an embassy or legation, consul general, consul,
vice consul, consular agent, or other officer in the foreign serv-
ice of the United States stationed in the nation, authenticated
by the seal of his office.

Comment. Section 1454 supersedes the somewhat complex procedure
for authenticating foreign official writings that is contained in subdi-
vision 8 of Code of Civil Procedure Section 1918.. Section 1454 is based
on a proposed amendment to Rule 44 of the Federal Rules of Civil
Procedure that has been prepared by the Advisory Committee on Civil
Rules, the Commission and Advisory Committee on International Rules
of Judicial Procedure, and the Columbia Law School Project on Inter-
national Procedure. Proposed Amendments to Rules of Civil Procedure
for the United States District Courts with Advisory Committee’s Notes
(mimeo., Feb. 25, 1964). Rule 44 and the proposed amendment, how-
ever, deal only with the question of authenticating copies of foreign
official writings. Section 1454 relates to the authentication of any for-
eign official writing, whether it be an original or a copy.

The procedure set forth in Section 1454 is necessary for the reason
that a United States foreign service officer may not be able to certify
to the official position and signature of a particular foreign official.
Accordingly, this section permits the original signature to be certified
by a higher foreign official, whose signature can in turn be certified by
a still higher official, and such certifications can be continued in a chain
until a foreign official is reached as to whom the United States foreign
service officer has adequate information upon which to base his final
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certification. See, ¢.g9., New York Life Ins. Co. v. Aronson, 38 F. Supp.
687 (W.D. Pa. 1941).
See also the Comment to Seetion 1452,

CROSS-REFERENCES

Authentication required, see § 1401
Definitions : '

Public entity, see § 200

Writing, see § 250
Presumption, effect of, see §§ 604, 1450

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS

Article 1. Best Evidence Rule

§ 1500. The best evidence rule

1500. Execept as otherwise provided by statute, no evidence
other than the writing itself is admissible to prove the eon-
tent of a writing., This section shall be known and may be
cited as the best evidenece rule.

Comment, Section 1500 states the best evidenee rule. This rule is
now found in Code of Civil Procedure Sections 1855, 1937, and 1938,
which are superseded by this article. The rule is that, unless certain
exceptional conditions exist, the content of a writing must be proved
by the original writing and not by testimony as to its content or a copy
of the writing, The rule is designed to minimize the possibilities of mis-
interpretation of writings by requiring the production of the original
writings themselves, if available.

The rule stated in Seetion 1500 applies ‘‘except as otherwise pro-
vided by statute.”” Sections 1501-1510 list certain exeeptions to the
rule. Other statutes may ereate further exceptions. See, ¢.g., EVIDENCE
Cope §§ 1550 and 1562, making copies of particular records admissible
to the same extent as the originals would be.

CROSS-REFERENCES

Definitions: °

Evidence, see § 140

Statute, see § 230

Writing, see § 250
Hospital records, see §§ 1560-1566
Official writings and recorded writings, see §§ 1530, 1532, 1600
Photographic copies, admissibility of, see §§ 1550, 1551
Record of conveyance pursuant to legal process, see § 1603
Recorded writing destroyed by calamity, see § 1601
Secondary evidence of contents of writings, see §§ 1501-1510
Spanish title papers, duplicate copies, see § 160!
Will, proof by copy, see Probate Code § 330

§ 1501. Copy of lost or destroyed writing
1501. A copy of a writing is not made inadmissible by the
best evidence rule if the writing is lost or has been destroyed
without fraudulent intent on the part of the proponent of the
evidence.

Comment. Section 1501 states an exeception to the best evidence rule
that is now found in Section 1855, subdivision 1, of the Code of Civil
Procedure. Section 1501 requires the loss or destruction of the writing
to have been without fraudulent intent on the part of the proponent of
the evidence. Although no similar requirement appears in Section 1855,
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the cases construing this section have nonetheless imposed this re-
quirement. Bagley v. McMickle, 9 Cal. 430, 446-447 (1858).

CROSS-REFERENCES

Best evidenece rule, see § 1500
Definijtions :

Evidence, see § 140

Writing, see § 250
Lost or destroyed will, see Probate Code §§ 350-352
Photographiec copy of lost or destroyed writing, see § 1551
Recorded writing lost or destroyed by calamity, see § 1601
See also the Cross-References under Section 1601

§.1502. Copy of unavailable writing
1502. A copy of a writing is not made inadmissible by the
best evidence rule if the writing was not reasonably proecur-
able by the proponent by use of the court’s process or by other
available means.

Comment. The exception stated in Section 1502 is not stated in the
existing statutes. However, writings not subject to production through
use of the court’s process have been treated as ‘‘lost’’ writings, and
secondary evidence has been admitted under the provisions of subdivi-
sion 1 of Section 1855. See, e.g., Zellerbach v. Allenberg, 99 Cal. 57, 33
Pac. 786 (1893). Because such writings have been treated as lost, the
cases have admitted secondary evidence even when the original has
been procurable by the proponent of the evidence by means other than
the eourt’s process. See, e.g., Koenig v. Steinbach, 119 Cal. App. 425,
6 P.2d 525 (1931) ; Mackroth v. Sladky, 27 Cal. App. 112, 148 Pac. 978
(1915). Section 1502 changes the rule of these cases and makes sec-
ondary evidence inadmissible if the proponent has any reasonable
means available to procure the writing, even though it is beyond the
reach of the court’s process.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definition :
Writing, see § 250

§ 1503. Copy of writing under control of opponent

1503. (a) A copy of a writing is not made inadmissible by
the best evidence rule if, at a time when the writing was under
the control of the opponent, the opponent was expressly or
impliedly notified, by the pleadings or otherwise, that the
writing would be needed at the hearing, and on request at the
hearing the opponent has failed to produce the writing. In a
criminal action, the request at the hearing to produce the
writing may not be made in the presence of the jury.

(b) Though a writing requested by one party is produced
by another, and is thereupon inspected by the party calling
for it, the party calling for the writing is not obliged to intro-
duce it as evidenece in the action.

Comment. Subdivision (a) of Section 1503 states an exception to
the best evidence rule that is now found in subdivision 2 of Section
1855 and in Section 1938 of the Code of Civil Procedure. Under exist-
ing law, notice to produce the writing is unnecessary where the writing
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is itself a notice or where it has been wrongfully obtained or withheld
by the adverse party. Section 15038 requires a notice to produce the
writing in these cases, too. In most instances, the pleadings will give
the requisite pretrial notice; in those cases where they do not, little
hardship is imposed upon the proponent by requiring notice.

Under existing law, secondary evidence of the content of a writing
is admissible in a criminal case without notice to the defendant upon a
prima facie showing that the writing is in the defendant’s possession.
People v. Chapman, 55 Cal. App. 192, 203 Pac. 126 (1921). In fact,
a request for the document at the trial is improper. People v. Powell,
71 Cal. App. 500, 236 Pac. 311 (1925). However, if the defendant
objects to the introduction of secondary evidence of the writing, the
prosecution may then request the defendant to produce it. People v.
Rial, 23 Cal. App. 713, 139 Pac. 661 (1914). The possible prejudice
to a defendant that may be caused by a request in the presence of the
jury for the production of a writing is readily apparent; but, even
if the impropriety of such a request is conceded, there appears to be
no reason to deprive the defendant completely of his right to a pre-
trial notice and a request at the trial for production of the original.
The notice and request do not require the defendant to produce the
writing ; they merely authorize the proponent to introduce secondary
evidence of the writing upon the defendant’s failure to produce it.
Thus, subdivision (a) preserves the defendant’s rights but avoids the
possible prejudice to him by requiring the request at the trial to be
made out of the presence and hearing of the jury.

Similarly, subdivision (a) avoids any possible prejudice to the prose-
cution that might result from a request being made by the defendant in
the presence of the jury for the produection of a writing that is pro-
tected by a privilege. For the possible consequences of the prosecu-
tion’s reliance on a privilege in a criminal action, see EVIDENCE CobE
§ 1042.

Subdivision (b) of Section 1503 restates and supersedes the provi-
sions of Code of Civil Procedure Section 1939.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definitions :
Action, see § 105
Criminal action, see § 130
Evidence, see § 140
Hearing, see § 145
‘Writing, see § 250
Inspection of writings, see Code of Civil Procedure § 2031

§ 1504. Copy of collateral writing
1504. A copy of a writing is not made inadmissible by the
best evidence rule if the writing is not closely related to the
controlling issues and it would be inexpedient to require its
production.

Comment. Section 1504 states an exception for writings that are eol-
lateral to the principal issues in the case. The exception is well recog-
nized elsewhere. See McCormick, EviDENCE § 200 (1954). However,
an early California case rejected it in dictum, and the issue apparently
has not been raised on appeal since then. Poole v. Gerrard, 9 Cal. 593
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(1858). See Tentative Recommendation and a Study Relating to the
Uniform Rules of Evidence (Article I1X. Authentication and Content
of Writings), 6 CaL. Law RevisioNn CoMM’N, Rep., REc. & StUubiEs 100,
154 (1964). The exception is desirable, for it precludes hypertechnical
ingistence on the best evidence rule when production of the writing in
question would be impraetical and its contents are not closely related
to any important issue in the case.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definition :
Writing, see § 250

§ 1505. Other secondary evidence of writings described in Sections 1501-1504

1505. 1If the proponent does not have in his possession or
under his control a copy of a writing deseribed in Section
1501, 1502, 1508, or 1504, other secondary evidence of the con-
tent of the writing is not made inadmissible by the best evi-
dence rule. This section does not apply to a writing that is also
described in Section 1506 or 1507.

Comment. Sections 1501-1504 permit a copy of a writing described
in those sections to be admitted despite the best evidence rule. Section
1505 provides that oral testimony of the content of a writing deseribed
in Sections 1501-1504 may be admitted when the proponent of the evi-
dence does not have a copy of the writing in his possession or under
his control.

The final paragraph of Code of Civil Procedure Section 1855 pro-
vides that either a copy or oral testimony may be used to prove the
content of a writing when the original is unavailable. However, despite
the language in Section 1855, two California cases have held that the
proponent must prove the content of such writings by a copy if he has
one. Ford v. Cunningham, 87 Cal. 209, 25 Pac. 403 (1890) ; Murphy v.
Nielsen, 132 Cal. App.2d 396, 282 P.2d 126 (1955).

Section 1505 codifies the requirement of these cases. A copy is better
evidence of the content of a writing than testimony; hence, when a
person seeking to prove such content has a copy in his possession or
control, he should be required to produce it. 4 WieMORE, EVIDENCE
§§ 1266-1268 (3d ed. 1940).

Unlike Section 1508 (pertaining to official writings), Section 1505
does not require a showing of reasonable diligence to obtain a copy as
a foundation for the introduetion of testimonial secondary evidence.
Although the proponent of the evidence may easily obtain a copy of a
writing in official custody or show that the writing has been destroyed
so that none is available, he may find it extremely difficult to show the
unavailability of copies of writings in private custody. He may have
no means of knowing whether any copies have been made or, if made,
who has custody of them; yet, his right to introduce testimonial see-
ondary evidence might be defeated merely by the opponent’s showing
that a copy, previously unknown to the proponent, does exist and is
within reach of the court’s process. The proponent’s right to introduce
testimonial secondary evidence of such writings should not be so easily
defeated. Hence, Section 1505 requires no showing of reasonable dili-
gence to obtain a copy of the writing. Of course, if the opponent knows
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of a copy that is available, he can compel its production and thus pro-
tect himself against any misrepresentation made in the proponent’s
evidence of the content of the writing.

CROSS-REFERENCES
Best evidence rule, see § 1500
Definitions:

Evidence, see § 140
Writing, see § 250

§ 1506. Copy of public writing
1506. A copy of a writing is not made inadmissible by the
best evidence rule if the writing is a record or other writing
that is in the custody of a public entity.
Comment. Section 1506 restates an exception to the best evidence
rule that is now found in subdivision 3 of Code of Civil Procedure
Section 1855.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definitions:
Public entity, see § 200
‘Writing, see § 2
Official writings and recorded writings, see §§ 1530, 1532, 1800

§ 1507. Copy of recorded writing
1507. A copy of a writing is not made inadmissible by the
best evidence rule if the writing has been recorded in the pub-
lic records and the record or an attested or a certified ecopy
thereof is made evidence of the writing by statute.
Comment. Section 1507 restates an exception to the best evidence
rule that is now found in subdivision 4 of Code of Civil Procedure
Section 1855.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definitions :
Hvidence, see %40
Statute, see § 230
‘Writing, see § 250
Official writings and recorded writings, see §§ 1530, 1532, 1800

§ 1508. Other secondary evidence of writings described in
Sections 1506 and 1507

1508. 1If the proponent does not have in his possession a
copy of a writing deseribed in Section 1506 or 1507 and eould
not in the exercise of reasonable diligence have obtained a
copy, other secondary evidence of the content of the writing
is not made inadmissible by the best evidence rule.

Comment. The final paragraph of Code of Civil Procedure Section
1855 requires that the content of official writings be proved by a copy.
Despite the unequivoeal language of that section, the courts have per-
mitted testimonial secondary evidence when a copy could not be pro-
cured because of the destruction of the original. Hibernia Savings &
Loan Soc. v. Boyd, 155 Cal. 193, 100 Pac. 239 (1909) ; Seaboard Nat’l
Bank v. Ackerman,16 Cal. App. 55,116 Pac. 91 (1911).
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Section 1508 also permits testimonial evidence of the content of an
official writing when a copy cannot be obtained. However, because
copies of official writings usually can be readily obtained, Section 1508
requires a party to exercise reasonable diligence to obtain such a copy.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definitions :
Evidence, see § 140
‘Writing, see § 250

§ 1509. Voluminous writings

1509. Secondary evidence, whether written or oral, of the
content of a writing is not made inadmissible by the best evi-
dence rule if the writing consists of numerous accounts or
other writings that cannot be examined in court without great
loss of time, and the evidence sought from them is only the
general result of the whole; but the court in its discretion
may require that such accounts or other writings be produced
for inspection by the adverse party.

Comment, Section 1509 restates an exception to the best evidence
rule that is found in subdivision 5 of Code of Civil Procedure Section
1855. The final clause, permitting the court to require production of the
underlying records, is based on a principle that has been recognized
in dicta by the California courts. See, e.g., People v. Doble, 203 Cal.
510, 515, 265 Pac. 184, 187 (1928) (‘‘we, of course, are not intending
to hold that the books in each case must be actually received in evi-
dence to warrant the introduction of such summary so long as they are

available for use of the opposing party . . .”’).
CROSS-REFERENCES

Best evidence rule, see § 1500

Definitions :

Evidence, see § 140
‘Writing, see § 250

§ 1510. Copy of writing produced at the hearing
1510. A copy of a writing is not made inadmissible by the
best evidence rule if the writing has been produced at the
hearing and made available for inspection by the adverse party.
Comment. Section 1510 is designed to permit the owner of a writing
that is needed for evidence to leave a copy for the court’s use and to
retain the original in his own possession. The exception is valuable for
business records that are needed in the continuing operation of the
business. If the original is produced in court for inspection, a copy may
be left for the court’s use and the original returned to the owner. Of
course, if the original shows erasures or other marks of importance that
are not apparent on the copy, the adverse party may place the orig-

inal in evidence himself.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definitions :
Hearing, see § 145
Writing, see § 250
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Article 2. Official Writings and Recorded Writings
§ 1530. Copy of writing in official custody

1530. (a) A purported copy of a writing that is in the
custody of a public entity, or of an entry in such a writing, is
prima facie evidence of the content of such writing or entry if:

(1) The eopy purports to be published by the authority of
the nation or state, or public entity therein, in which the writ-
ing is kept;

(2) The office in which the writing is kept is within the
United States or within the Panama Canal Zone, the Trust
Territory of the Pacific Islands, or the Ryukyu Islands, and
the copy is attested or certified as a correct copy of the writing
or entry by a public employee, or a deputy of a public em-
ployee, having the legal custody of the writing; or

(8) The office in which the writing is kept is not within
the United States or any other place deseribed in paragraph
(2) and the copy is attested as a correct copy of the writing
or entry by a person having authority to make the attestation.
The attestation must be accompanied by a final statement
certifying the genuineness of the signature and the official posi-
tion of (i) the person who attested the capy as a correct copy
or (ii) any foreign official who has certified either the genuine-
ness of the signature and official position of the person attest-
ing the copy or the genuineness of the signature and official
position of another foreign official who has executed a similar
certificate in a chain of such certificates beginning with a cer-
tificate of the genuineness of the signature and official position
of the person attesting the copy. The final statement may be
made only by a secretary of an embassy or legation, consul
general, consul, vice consul, eonsular agent, or other officer in
the foreign service of the United States stationed in the nation
i111ﬁ which the writing is kept, authenticated by the seal of his
office.

(b) The presumptions established by this section are pre-
sumptions affecting the burden of producing evidence.

Comment. Section 1530 deals with three evidentiary problems. First,
it is concerned with the problem of proving the content of an original
writing by means of a copy, t.e., the best evidence rule. See EVIDENCE
Code § 1500. Second, it is concerned with authentication, for the copy
must be authenticated as a eopy of the original writing. EvipENcE CODE
§ 1401. Finally, it is concerned with the hearsay rule, for a certification
or attestation of authenticity is ‘‘a statement that was made other than
by a witness while testifying at the hearing and that is offered to prove
the truth of the matter stated.”” Evipexce Cope § 1200. Because this
section is prinecipally concerned with the use of a copy of a writing to
prove the content of the original, it is located in the division relating
to secondary evidence of writings.

Under existing California law, certain official records may be proved
by coples purporting to have been published by official authority or by
copies with attached certificates containing certain requisite seals and
signatures. The rules are complex and detailed and appear for the most
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part in Article 2 (beginning with Section 1892) of Chapter 3, Title 2,
Part IV of the Code of Civil Procedure.

Section 1530 substitutes for these rules a uniform rule that can be
applied to all writings in official custody found within the United
States and another rule applicable to all writings in official custody
found outside the United States.

Subdivision (a)(1). Subdivision (a)(1) of Section 1530 provides
that an official writing may be proved by a copy purporting to be pub-
lished by official authority. Under Section 1918 of the Code of Civil
Procedure, the acts and proceedings of the executive and legislature
of any state, the United States, or a foreign government may be proved
by documents and journals published by official authority. Subdivision
(a) (1) in effect makes these provisions of Section 1918 applicable to
all classes of official documents. This extension of the means of proving
official documents will facilitate the proof of many official documents
the authenticity of which is presumed (EviENCE CobE § 644) and is
seldom subject to question.

Subdivision (a)(2) and (a)(3) generally. Paragraphs (2) and (3)
of subdivision (a) of Section 1530 set forth the rules for proving the
content of writings in official custody by attested or certified copies. A
person who ‘‘attests’’ a writing merely affirms it to be true or genuine
by his signature. BLack, Law DictioNary (4th ed. 1951). Existing
California statutes require certain writings to be ‘‘certified.”’ Section
1923 of the Code of Civil Procedure (superseded by Evidence Code
Section 1531) provides that the certificate affixed to a certified copy
must state that the copy is a correct copy of the original, must be signed
by the certifying officer, and must be under his seal of office, if he has
one. Thus, the only difference between the words ‘‘attested’’ and ‘‘cer-
tified’’ is that the existing statutory definition of ‘‘certified’’ requires
the use of a seal, if the authenticating officer has one, whereas the
definition of ‘‘attested’’ does not. Section 1530 eliminates the require-
ment of the seal by the use of the word *‘attested.”’ However, Section
1530 retains, in addition, the word ‘‘certified’’ because it is the more
familiar term in California practice.

Subdivision (a)(2). Under existing law, copies of many records of
the United States government and of the governments of sister states
may be proved by a copy certified or attested by the custodian alone.
See, e.g., CobeE Crv. Proc. §§ 1901 and 1918(1), (2), (3), (9); Corp.
CobE § 6600. Yet, other official writings must be certified or attested
not only by the custodian but also by a higher official certifying the
authority and signature of the custodian. In order to provide a uniform
rule for the proof of all domestic official writings, subdivision (a)(2)
extends the simpler and more expeditious procedure to all official writ-
ings within the United States.

Subdivision (a)(3). Under existing law, some foreign official rec-
ords may be proved by a copy certified or attested by the custodian
alone, See Copr Civ. Proc. §§ 1901 and 1918(4). Yet, other copies of
foreign official writings must be accompanied by three certificates: one
executed by the custodian, another by a higher official certifying the
authority and signature of the custodian, and a third by still another
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official certifying the signature and official position of the second offi-
cial, See CopE C1v. Proc. §§ 1906 and 1918(8).

For these ecomplex rules, subdivision (a)(3) of Section 1530 sub-
stitutes a relatively simple and uniform procedure that is applicable
to all classes of foreign official writings. Subdivision (a)(3) is based
on a proposed amendment to Rule 44 of the Federal Rules of Civil
Procedure that has been prepared by the Advisory Committee on Civil
Rules, the Commission and Advisory Committee on International Rules
of Judicial Procedure, and the Columbia Law School Project on Inter-
national Procedure. Proposed Amendments to Rules of Civil Procedure
for the United States Distriet Courts with Advisory Committee’s
Notes (mimeo., Feb. 25, 1964).

Subdivision (2) (3) requires that the copy be attested as a correct
copy by ‘‘a person having authority to make the attestation.’”” In some
foreign countries, the person with authority to attest a copy of an
official writing is not necessarily the person with legal custody of the
writing. See 2B BarRroN & HorLrzoFF, FEDERAL PRACTICE PROCEDURE
§ 992 (Wright ed. 1961). In such a case, subdivision (a)(3) requires
that the attester’s signature and official position be certified by another
official. If this is a United States foreign service officer stationed in the
country, no further certificates are required. If a United States foreign
serviee officer is not able to certify to the signature and official position
of the attester, subdivision (a) (3) permits the attester’s signature and
official position to be certified by a higher foreign official, whose signa-
ture ean in turn be certified by a still higher official. Such certifications
can be continued in a chain until a foreign official is reached as to
whom the United States foreign service officer has adequate informa-
tion upon which to base his final certification. See, e.g., New York Life
Ins. Co. v. Aronson, 38 ¥, Supp. 687 (W.D. Pa. 1941).

Subdivision (b). Where evidence is introduced that is sufficient to
sustain a finding that the copy is not a correet copy, the trier of fact
is required to determine whether the copy is a correct copy without
regard to the presumptions created by this section. See EvIDENCE CobE
§ 604 and the Comment thereto.

CROSS-REFERENCES

Attestation or certification of writing, see § 1531
Best evidence rule, see §§ 1500, 1506, 1507
Books published by public authority, presumption, see § 644
Conveyance pursuant to legal process, certified copy, see § 1603
Definitions : .

Burden of producing evidence, see § 110

Evidence, see § 140

Presumption, see § 600

Public employee, see § 195

Public entity, see §

State, see § 220

Writing, see § 250 i
Official seals and signatures presumed genuine, see §§ 1450, 1452-1454
Presumption affecting the burden of producing evidence, effect of, see § 604
Prima facie evidence, effect of, see § 602 .
Spanish title papers, copies as prima facie evidence, see § 1605

§ 1531. Certification of copy for evidence

1531. For the purpose of evidence, whenever a copy of a
writing is attested or certified, the attestation or certificate
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must state in substance that the copy is a correct copy of the
original, or of a specified part thereof, as the case may be.
Comment. Section 1531 is based on the provisions of Seetion 1923
of the Code of Civil Procedure. The language has been modified to
define the process of attestation as well as the process of certification.
Since Section 1530 permits a writing to be attested or certified for pur-
poses of evidence without the attachment of an official seal, Section
1531 omits any requirement of a seal.
CROSS-REFERENCES

Definitions :

Evidence, see § 140
‘Writing, see § 250

§ 1532. Official record of recorded writing

1532. (a) The official record of a writing is prima facie
evidence of the content of the original recorded writing if:

(1) The record is in fact a record of an office of a public
entity ; and

(2) A statute authorized such a writing to be recorded in
that office.

(b) The presumption established by this section is a pre-
sumption affecting the burden of producing evidence.

Comment. Section 1530 authorizes the use of a copy of a writing in
official custody to prove the content of that writing. When a writing
has been recorded, Section 1530 merely permits a certified copy of the
record to be used to prove the record, not the original recorded writing.
Section 1532 permits the official record to be used to prove the content
of the original recorded writing. However, under the provisions of
Section 1401, the original recorded writing must be authenticated
before the copy can be introduced. If the writing was executed by a
public official, or if a certificate of acknowledgment or proof was at-
tached to the writing, the original writing is presumed to be authentic
and no further evidence of authenticity is required. EviDENCE CobE
§§ 1450, 1451, and 1453.

‘Where evidence is introduced that is sufficient to sustain a finding
that the original writing is not authentie, the trier of faet is required
to determine the authenticity of the original writing without regard to
the presumption ereated by this section. See EvibEnckE CobeE § 604
and the Comment thereto.

Code of Civil Procedure Section 1951 (superseded by Evidence Code
Section 1600) is similar to Section 1532, but the Code of Civil Pro-
cedure section relates only to writings affecting property. Section 1532
extends the prineciple of the Code of Civil Procedure section to all
recorded writings. There is no comparable provision in existing law.

CROSS-REFERENCES

Best evidence rule, see §§ 1500, 1507
Definitions :

Burden of producing evidence, see § 110

Evidence, see § 140

Presumption, see § 600

Public entity, see § 200

Statute, see § 230

‘Writing, see § 250
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Presumption affecting the burden of producing evidence, effect of, see § 604
Prima facie evidence, effect of, see § 602

Record destroyed by calamity, see § 1601

Record of writing affecting property, see § 1600

Arficle 3. Photographic Copies of Writings

§ 1550. Photographic copies made as business records

1550. A photostatie, microfilm, mierocard, miniature photo-
graphie or other photographie copy or reproduction, or an en-
largement thereof, of a writing is as admissible as the writing
itself if such copy or reproduction was made and preserved as
a part of the records of a business (as defined by Section
1270) in the regular course of such business. The introduction
of such copy, reproduction, or enlargement does not preclude
admission of the original writing if it is still in existence.

Comment. Section 1550 continues in effect those provisions of the
Uniform Photographiec Copies of Business and Public Records as Evi-
(llgnce Act that are now found in Code of Civil Procedure Section

53i.

Section 1550 omits the requirement, contained in Section 1953i of
the Code of Civil Procedure, that the original writing be a business
record. As long as the original writing is admissible under any ex-
ception to the hearsay rule, its trustworthiness is sufficiently assured;
and the requirement that the photographic copy be made in the regular
course of business sufficiently assures the trustworthiness of the eopy.
If the original is admissible not as an exeeption to the hearsay rule but
as evidence of an ultimate fact in the case (e.g., a will or a contract),
a photographic copy, the trustworthiness of which is sufficiently as-
sured by the fact that it was made in the regular course of business,
should be as admissible as the original.

CROSS-REFERENCES

Definition :
Writing, see § 250

§ 1551. Photographic copies where original destroyed or lost

1551. A print, whether enlarged or not, from a photo-
graphic film (including a photographic plate, miecrophoto-
graphic film, photostatic negative, or similar reproduction)
of an original writing destroyed or lost after such film was
taken is as admissible as the original writing itself if, at the
time of the taking of such film, the person under whose di-
rection and control it was taken attached thereto, or to the
sealed container in which it was placed and has been kept, or
ineorporated in the film, a certification complying with the
provisions of Section 1531 and stating the date on which, and
the fact that, it was so taken under his direction and control.

Comment. Section 1551 restates without substantive change the pro-
visions of Code of Civil Procedure Section 1920b.

CROSS-REFERENCES
Definition :
‘Writing, see § 250
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Article 4. Hospital Records

§ 1560. Compliance with subpoena duces tecum for hospital records

1560. (a) As used in this article, ‘‘hospital’’ means a hos-
pital located in this State that is operated by a public entity
or any licensed hospital located in this State.

(b) Except as provided in Section 1564, when a subpoena
duces tecum is served upon the custodian of records or other
qualified witness from a hospital in an action in which the
hospital is neither a party nor the place where any cause
of action is alleged to have arisen and such subpoena requires
the production of all or any part of the records of the hospital
relating to the care or treatment of a patient in such hospital,
it is sufficient ecompliance therewith if the custodian or other
officer of the hospital, within five days after the receipt of
such subpoena, delivers by mail or otherwise a true and correct
copy (which may be a photographic or microphotographic re-
production) of all the records deseribed in such subpoena to the
clerk of court or to the court if there be no clerk or to such
other person as described in subdivision (a) of Section 2018
of the Code of Civil Procedure, together with the affidavit de-
scribed in Section 1561.

(e¢) The copy of the records shall be separately enclosed in
an inner envelope or wrapper, sealed, with the title and num-
ber of the action, name of witness, and date of subpoena clearly
inseribed thereon; the sealed envelope or wrapper shall then
be enclosed in an outer envelope or wrapper, sealed, directed
as follows:

(1) If the subpoena directs attendance in court, to the clerk
of such court, or to the judge thereof if there be no clerk.

(2) If the subpoena directs attendance at a deposition or
other hearing, to the officer before whom the deposition is to
be taken, at the place designated in the subpoena for the taking
of the deposition or at his place of business.

(3) In other cases, to the officer, body, or tribunal conduct-
ing the hearing, at a like address.

(d) Unless the parties to the proceeding otherwise agree,
or unless the sealed envelope or wrapper is returned to a
witness who is to appear personally, the copy of the records
shall remain sealed and shall be opened only at the time of
trial, deposition, or other hearing, upon the direction of the
judge, officer, body, or tribunal conducting the proceeding, in
the presence of all parties who have appeared in person or
by counsel at such trial, deposition, or hearing. Records which
are not introduced in evidence or required as part of the
record shall be returned to the person or entity from whom
received.

Comment. Section 1560 is the same in substance as Code of Civil
Procedure Section 1998, except for the clarifying definition of ‘‘hospi-
tal’’ added in subdivision (a).
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CROSS-REFERENCES
Definitions :
Action, see § 105
Hearing, see § 145
Public entity, see § 200
Subpoena duces tecum, see generally Code of Civil Procedure § 1985 et seq.; Penal
Code § 1326 et seq.

§ 1561. Affidavit accompanying records

1561. (a) The records shall be accompanied by the affi-
davit of the custodian or other qualified witness, stating in
substanece each of the following :

(1) That the affiant is the duly authorized custodian of the
records and has authority to certify the records.

(2) That the copy is a true copy of all the records described
in the subpoena.

(3) That the records were prepared by the personnel of
the hospital, staff physicians, or persons acting under the
control of either, in the ordinary course of hospital business
at or near the time of the act, condition, or event.

(b) If the hospital has none of the records described, or
‘only part thereof, the custodian shall so state in the affidavit,
and deliver the affidavit and such records as are available in
the manner provided in Seection 1560.

Comment. Section 1561 restates without substantive change the pro-
visions of Code of Civil Procedure Section 1998.1.

CROSS-REFERENCES

Affidavit as evidence, see § 1562
Definition :
Hospital, see § 1560

§ 1562. Admissibility of affidavit and copy of records
1562. The copy of the records is admissible in evidence to
the same extent as though the original thereof were offered
and the custodian had been present and testified to the matters
stated in the affidavit. The affidavit is admissible in evidence
and the matters stated therein are presumed true. When more
than one person has knowledge of the facts, more than one
affidavit may be made. The presumption established by this
section is a presumption affecting the burden of proof.
Comment. Section 1562 restates without substantive change the pro-
visions of Code of Civil Procedure Section 1998.2.

CROSS-REFERENCES

Best evidence rule, see § 1500
Definitions:
Burden of proof, see § 115
Presumption, see §
Presumption affecting the burden of proof, effect of, see § 606

§ 1563. One witness and mileage fee
1563. This article shall not be interpreted to require tender
or payment of more than one witness and mileage fee or other
charge unless there is an agreement to the contrary.
Comment. Section 1563 restates without substantive change the pro-
visions of Code of Civil Procedure Section 1998.3.
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§ 1564. Personal attendance of custodian and production of original records

1564. The personal attendance of the custodian or other
qualified witness and the production of the original records is
required if the subpoena duces tecum contains a clause which
reads:

““The procedure authorized pursuant to subdivision (b) of
Section 1560, and Sections 1561 and 1562, of the Evidence Code
will not be deemed sufficient compliance with this subpoena.’’

Comment. Section 1564 restates without substantive change the pro-
visions of Code of Civil Procedure Section 1998.4.

§ 1565. Service of more than one subpoena duces tecum

1565. If more than one subpoena duces tecum is served
upon the custodian of records or other qualified witness from
3 hospital and the personal attendance of the custodian or
other qualified witness is required pursuant to Section 1564,
the witness shall be deemed to be the witness of the party serv-
ing the first such subpoena duces tecum.
Comment. Section 1565 restates without substantive change the pro-
visions of Code of Civil Procedure Section 1998.5.
CROSS-REFERENCES

Definition :
Hospital, see § 1560

§ 1566. Applicability of article

1566. This article applies in any proceeding in which testi-
mony can be compelled.

Comment. This section has no counterpart in the portion of the
Code of Civil Procedure from which this article is taken. Section 1566
is intended to preserve the original effect of Code of Civil Procedure
Sections 1998-1998.5 by removing Sections 1560-1565 from the limiting
provisions of Section 300.

CHAPTER 3. OFFICIAL WRITINGS AFFECTING PROPERTY

§ 1600. Official record of document affecting property interest

1600. The official record of a document purporting to
establish or affect an interest in property is prima facie evi-
dence of the content of the original recorded document and its
execution and delivery by each person by whom it purports to
have been executed if:

(a) The record is in fact a record of an office of a public en-
tity ; and

(b) A statute authorized such a document to be recorded in
that office.

Comment. The sections in this chapter all relate to official writings
affecting property. The provisions of some sections provide hearsay
exceptions; other sections provide exceptions to the best evidence rule;
still others provide authentication procedures.

Section 1600 is based on Code of Civil Procedure Section 1951,
which it supersedes, It is similar to Section 1532 of the Evidence Code,
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which applies to all recorded writings, but it gives an added effect to
the writings covered by its provisions. Under Section 1600, as under
existing law, if an instrument purporting to affect an interest in prop-
erty is recorded, a presumption of execution and delivery of the
instrument arises. Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931).

CROSS-REFERENCES

Best evidence rule, see §§ 1500, 1507
Definitions :
Evidence, see § 140
Person, see § 175 .
Property, see § 185
Public entity, see § 200
Statute, see § 230
Prima facie evidence, effect of, see § 602
Record of recorded writing, see § 1532

§ 1601. Proof of content of lost official record affecting property

1601. (a) Subject to subdivisions (b) and (c¢), when in
any action it is desired to prove the contents of the official
record of any writing lost or destroyed by conflagration or
other public calamity, after proof of such loss or destruction,
the following may, without further proof, be admitted in evi-
dence to prove the contents of such record:

(1) Any abstract of title made and issued and certified as
correct prior to such loss or destruction, and purporting to
have been prepared and made in the ordinary course of busi-
ness by any person engaged in the business of preparing and
making abstracts of title prior to such loss or destruction; or

(2) Any abstract of title, or of any instrument affecting
title, made, issued, and certified as correct by any person en-
gaged in the business of insuring titles or issuing abstracts of
title to real estate, whether the same was made, issued, or
certified before or after such loss or destruction and whether
the same was made from the original records or from abstract
and notes, or either, taken from such records in the preparation
and upkeeping of its plant in the ordinary course of its
business.

(b) No proof of the loss of the original writing is required
other than the fact that the original is not known to the party
desiring to prove its contents to be in existence.

(e¢) Any party desiring to use evidence admissible under
this section shall give reasonable notice in writing to all other
parties to the action who have appeared therein, of his inten-
tion to use such evidence at the trial of the action, and shall
give all such other parties a reasonable opportunity to inspect
the evidence, and also the abstracts, memoranda, or notes from
which it was compiled, and to take copies thereof.

Comment. Section 1601 restates without substantive change the pro-
visions of Section 1855a of the Code of Civil Procedure.

CROSS-REFERENCES
Best evidence rule, see § 1500 -
Court records, restoration when destroyed, see Code of Civil Procedure § 1953.01
et seq.
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Definitions :
Action, see § 105
Evidence, see § 140
Person, see § 175
Proof, see § 190
‘Writing, see § 250
Destroyed Land Records Relief Law, see Code of Civil Procedure § 751.01 et seq.
Duplicates of public certificates, see Government Code § 1226
Lost or destroyed writing, see gg 1501, 1505
Official writings, see §§ 1506-1508
Private writings, restoration when destroyed, see Code of Civil Procedure § 1953.10
et seq.
Private writings, restoration when lost or destroyed, see Civil Code § 3415
Recorded map or plat, restoration when lost or destroyed, see Code of Civil Pro-
cedure § 1855b

)

§ 1602. Recital in patent for mineral lands

1602. If a patent for mineral lands within this State,
issued or granted by the United States of America, contains a
statement of the date of the location of a claim or claims upon
which the granting or issuance of such patent is based, such
statement is prima facie evidence of the date of such location.

Comment. Section 1602 restates without substantive change the pro-
visions of Section 1927 of the Code of Civil Procedure.

CROSS-REFERENCES

Certificate of purchase or of location of land as prima facie evidence, see § 1604
Definition :

Evidence, see § 140
Prima facie evidence, effect of, see § 602

§ 1603. Deed by officer in pursuance of court process

1603. A deed of conveyance of real property, purporting
to have been executed by a proper officer in pursuance of
legal process of any of the courts of record of this State, ac-
knowledged and recorded in the office of the recorder of the
county wherein the real property therein described is situated,
or the record of such deed, or a certified copy of such record,
is prima facie evidence that the property or interest therein
described was thereby conveyed to the grantee named in such
deed.

Comment. Section 1603 restates without substantive change the pro-
visions of Section 1928 of the Code of Civil Procedure.

CROSS-REFERENCES

Acknowledged writings, see § 1451
Best evidence rule, see §§ 1500, 1506-1508
Certification of copy for evidence, see § 1531
Definitions :

Evidence, see § 140

Real property, see § 205
Official duty presumed performed, see § 664
Official writings, copies, see § 1530
Prima facie evidence, effect of, see § 602
Recorded writings, see §§ 1532, 1600

§ 1604. Certificate of purchase or of location of lands
1604. A certificate of purchase, or of location, of any lands
in this State, issued or made in pursuance of any law of the
United States or of this State, is prima facie evidence that
the holder or assignee of such certificate is the owner of the
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land desceribed therein; but this evidence may be overcome
by proof that, at the time of the location, or time of filing a
pre-emption claim on which the certificate may have been
issued, the land was in the adverse possession of the adverse
party, or those under whom he claims, or that the adverse party
is holding the land for mining purposes.

Comment. Section 1604 restates without substantive change the pro-

visions of Section 1925 of the Code of Civil Procedure.

CROSS-REFERENCES

Definitions :

Evidence, see § 140

Law, see § 160

Proof, see § 190
Land defined, see Civil Code § 659
Mineral lands, patent as prima facie evidence of date of location, see § 1602
Prima facie evidence, effect of, see § 602

§ 1605. Authenticated Spanish title records

1605. Duplicate copies and authenticated translations of
original Spanish title papers relating to land claims in this
State, derived from the Spanish or Mexican Governments,
prepared under the supervision of the Keeper of Archives, au-
thenticated by the Surveyor-General or his successor and by
the Keeper of Archives, and filed with a county recorder, in ac-
cordance with Chapter 281 of the Statutes of 1865-66, are re-
ceivable as prima facie evidence with like force and effect as
the originals and without proving the execution of such
originals,

Comment. Section 1605 restates without substantive change the pro-
visions of Section 1927.5 of the Code of Civil Procedure.

CROSS-REFERENCES

Best evidence rule, see §§ 1500, 1506-1508
Definitions :

Authentication, see § 1400

Evidence, see § 140
Official writings, copies, see § 1530
Prima facie evidence, effect of, see § 602
Recorded writings, see §§ 1532, 1600
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Comment. Many sections in existing codes will be superseded by
the Evidence Code and should be repealed. Other sections should be
revised to conform to the Evidence Code. In some cases, material in an
existing section to be repealed should be continued by adding a new
section to either the Civil Code or the Code of Civil Procedure. The
reason that each of these sections is proposed to be added, amended, or
repealed is stated in a separate Comment that follows the section.

BUSINESS AND PROFESSIONS CODE

Section 2904 (Repealed)

SEc. 2. Seection.2904 of the Business and Professions Code
is repealed.

2004. For the purpese of this ehapter the eonfidential rela-
tions and eomntnications between poyeheologist and elient shall
bepl&eedu-pe&%hes&meb&s&sesthesepfev&dedbyl&wbe-
twween attorney and elient; and nothing eentained in this ehap-
ter shall be econstrued to require any privileged eommunieation
to be diselosed:

Comment. Section 2904 is superseded by Evidence Code Sections
1010-1026. See the Comment to EvipEnce Cobe § 1014.

Section 5012 (Amended)

SEc. 3." Section 5012 of the Business and Professions Code
is amended to read:
5012. The board shall have a seal swhich shall be judieially
noticed .
Comment. The deleted language in Section 5012 is inconsistent with
Evidence Code Section 1452. See the Comment to that section.

Section 25009 (Amended)

SEc. 4. Section 25009 of the Business and Professions Code
is amended to read:

25009. Any defendant in any action brought under this
chapter or any person who may be a witness therein under Sec-
tions 2021; 2031 or 2066 2016, 2018, and 2019 of the Code of
Civil Procedure or Section 776 of the Evidence Code, and the
books and records of any such defendant or witness, may be
brought into court and the books and records may be intro-
duced by reference into evidence, but no information so ob-
tained may be used against the defendant or any such witness
as a basis for a misdemeanor prosecution under this chapter.

Comment. The amendment merely substitutes correct references for
the obsolete references in Section 25009,

(294)
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CiviL CODE
Section 53 (Amended)

Sec. 5. Section 53 of the Civil Code is amended to read:

53. (a) Every provision in a written instrument relating to
real property which purports to forbid or restriet the convey-
ance, encumbrance, leasing, or mortgaging of such real prop-
erty to any person of a specified race, color, religion, ancestry,
or national origin, is void and every restriction or prohibition
as to the use or occupation of real property because of the
user’s or occupier’s race, color, religion, ancestry, or national
origin is void.

(b) Every restriction or prohibition, whether by way of
covenant, condition upon use or occupation, or upon transfer
of title to real property, which restriction or prohibition di-
rectly or indirectly limits the acquisition, use or occupation of
such property because of the acquirer’s, user’s, or occupier’s
race, color, religion, ancestry, or national origin is void.

(¢) In any action to declare that a restriction or prohibition
specified in subdivision (a) or (b) of this section is void, the
court may take fakes judicial notice of the recorded instru-
ment or instruments containing such prohibitions or restric-
tions in the same manner that it takes judicial notice of the
matters listed in Section 452 of the Evidence Code.

Comment. This revision of Section 53 provides, in effect, that the
court may take judicial notice of the matter specified in subdivision
(e) and is required to take judieial notice of such matter upon request
if the party making the request supplies the court with sufficient in-
formation. See Evibenck Cobe §§ 452 and 453 and the Comments
thereto.

Section 164.5 (Added)

SEc. 6. Section 164.5 is added to the Civil Code, to read:

164.5 The presumption that property acquired during mar-
riage is eommunity property does not apply to any property
to which legal or equitable title is held by a person at the time
of his death if the marriage during which the property was
acquired was terminated by divorce more than four years
prior to such death.

Comment. Section 164.5, which is a new section added to the Civil
Code, states the apparent effect of subdivision 40 of Code of Civil
Procedure Section 1963. The meaning of subdivision 40, however, is
not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA Liaw, Community
Property § 26 (7th ed. 1960); Note, 43 Car. L. Rev. 687, 690691
(1955).

Section 193 (Repealed)

SEc. 7. Section 193 of the Civil Code is repealed.
193: LuciriMAcY oF CHILDREN BORN BN WEBLook: Al ehil-

dfeﬂgemiﬁweé&eekﬁrepfes&meééebelegiﬁmaﬁe:
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Comment. Sections 193, 194, and 195 are superseded by the more
accurate statement of the presumption in Evidence Code Section 661.
See the Comment to that section.

Section 194 (Repealed)
Sec. 8. Section 194 of the Civil Code is repealed.
194 Al ehildren of & woman who has been married; born
presumed to be legitimate children ef that marriege:
Comment. See the Law Revision Commission’s Comment to Civil
Code Seection 193.

Section 195 (Repealed)

Sec. 9. Section 195 of the Civil Code is repealed.

195: The presumption of legitimaey ean be disputed enly
by +the people of the State ef Celifornia in a eriminal action
or the husband or wife; or the deseendant of one on beoth of
m Hlegitimaey; in sueh ease; moay be proved like any other

Comment, See the Law Revision Commission’s Comment to Civil
Code Section 193.

Section 3544 (Added)
Sec. 10. Section 3544 is added to the Civil Code, to read:
3544, A person intends the ordinary consequences of his
voluntary act.

Comment. Sections 3544-3548 are new sections added to the Civil
Code. They reecast the presumptions declared by subdivisions 3, 19, 28,
32, and 33 of Code of Civil Procedure Section 1963 as maxims of
jurisprudence and supersede those subdivisions.

These superseded subdivisions of Section 1963 of the Code of Civil
Procedure are not continued in the Evidence Code as presumptions for
a variety of reasons. Some do not fit the definition of a presumption
contained in Evidence Code Section 600 in that they do not arise upon
the proof of a preliminary fact. Others seem to be little more than
truisms. They are cited most frequently in the appellate cases to uphold
lower court decisions that could be sustained anyway either on the
ground that the party with the burden of proof failed to persuade the
trier of fact or on the ground that the evidence would support the in-
ference drawn by the trier of fact.

The proposition stated in Civil Code Section 3544 has been a source
of error in the cases, for it is error in a criminal case to treat it as a
presumption and to instruet accordingly when specific intent is a
necessary element of the erime charged. People v. Snyder, 15 Cal.2d
706, 104 P.2d 639 (1940) ; People v. Mize, 80 Cal. 41, 22 Pac. 80 (1889).
Nonetheless, it is econtinually cited in appellate cases involving specific
intent when it is unnecessary to the decision. See, e.g., People v.
Hulings, 211 Cal. App.2d 218, 27 Cal. Rptr. 446 (1962); People v.
Williams, 186 Cal. App.2d 420, 8 Cal. Rptr. 871 (1960). And, hence,
despite repeated reversals, instructions on the presumption continue
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to be given erroneously. See People v. Booth, 111 Cal. App.2d 106, 108,
243 P.2d 872, 873-874 (1952) (‘‘we are at a loss to understand why
[the instruction on this presumption] was given, or why it is given
in so many cases’’).

Accordingly, these propositions are continued as maxims of jurispru-
dence, not as presumptlons As maxims, they are not intended to qualify
any substantlve provisions of law but merely to aid in their just ap-
plication. Civi. Cope § 3509.

Section 3545 (Added)
Sec. 11. Section 3545 is added to the Civil Code, to read:
3545. Private transactions are fair and regular.

Comment. See the Law Revision Commission’s Comment to Civil
Code Section 3544.

Section 3546 (Added)
Sec. 12. Section 3546 is added to the Civil Code, to read:
3546. Things happen according to the ordinary course of
nature and the ordinary habits of life.
Comment. See the Law Revision Commission’s Comment to Civil
Code Section 3544,

Section 3547 (Added)
Sec. 13. Seection 3547 is added to the Civil Code, to read:
3547. A thing continues to exist as long as is usual with
things of that nature.
Comment, See the Law Revision Commission’s Comment to Civil
Code Section 3544.

Section 3548 (Added)
Sec. 14. Seection 3548 is added to the Civil Code, to read
3548. The law has been obeyed.
Comment. See the Law Revision Commission’s Comment to Civil
Code Section 3544.

CODE OF ClVIL PROCEDURE
Section 1 (Amended)

Sec. 15. Section 1 of the Code of Civil Procedure is
amended to read :

1. Tyeem 4D DFASION oF #rS voruME: This Aect shall be
known as the Code of Civil Procedure ef California, and is
divided into four Parts, as follows:

Part 1. Of Courts of Justice.

II. Of Civil Actions.
III. Of Special Proceedings of a Civil Nature.
IV. Of Brdenee Miscellaneous Provisions .
Comment. The title of Part IV has been changed to reflect the fact
that the evidence provisions in Part IV have been placed in the Evi-
dence Code.
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Section 117g (Amended)

Sec. 16. Section 117g of the Code of Civil Procedure is
amended to read:

117g. No attorney at law or other person than the plaintiff
and defendant shall take any part in the filing or the prosecu-
tion or defense of such litigation in the small claims court.
The plaintiff and defendant shall have the right to offer evi-
dence in their behalf by witnesses appearing at such hearing,
or at any other time. The presence of the plaintiff or defend-
ant, whether individual or corporate, at the hearing shall not
be required to permit the proof of the items of an acecount but
such proof shall be in accordance with the provisions of the
Uniform Business Reeords as Evidenee Aet Sections 1270 and
1271 of the Evidence Code. The judge or justice may also
informally make any investigation of the controversy between
the parties either in or out of court and give judgment and
make such orders as to time of payment or otherwise as may,
by him, be deemed to be right and just. The provisions of
Section 579 of the Code of Civil Procedure are hereby made
applicable to small claims court actions.

Comment. The substance of the Uniform Business Records as Evi-
dence Act (Cope Civ. Proc. §§ 1953e-1953h) appears in the Evidence
Code as Sections 1270 and 1271.

Section 125 (Amended)

Sec. 17. Section 125 of the Code of Civil Procedure is
amended to read:

125. In an action for divoree or seduction, the court may
direct the trial of any issue of fact joined therein to be private,
and may exclude all persons exeept the officers of the court, the
parties, their witnesses, and counsel 4+ provided; that in any
ea&se%heeeuﬁmaym%hee*efeisee%&seuﬁdd&sefet&eﬁ—d&%
ing the examination of & witness; exelude any or all other
switnesses in the eaunse . Nothing in this section prevents the
exclusion of a witness pursuant to Evidence Code Section 777.

Comment. Evidence Code Section 777 sets forth preecisely the con-
ditions under which witnesses may be excluded.

Section 153 (Amended)

SEec. 18. Section 153 of the Code of Civil Procedure is
amended to read :

153. Except as otherwise expressly provided by law, the
seal of a court need not be affixed to any proceeding therein,
or to any document, except:

1. To a writ;

2. To a summons;

3. To a warrant of arrest;

4. To the certificate of probate of a will or of the appoint-
ment of an executor, administrator, or guardian 5.
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5: To the authentication of a eop¥ of a reeord or other pro-
eceding of a eourt; or of an officer thercof; or of a copy of a
deeument on file in the office of the elerk or judge:

Comment. The deleted language, which relates to the authentication

of copies of judicial records, is superseded by Evidence Code Section
1530.

Section 433 (Amended)

Sec. 19. Section 433 of the Code of Civil Procedure is
amended to read:

433. When any of the matters enumerated in Section 430
do not appear upon the face of the ecomplaint, the objection
may be taken by answer ; except that when the ground of
demurrer is that there is another action or proceeding pending
between the same parties for the same cause; and the court
may take judicial notice of eother aetions aﬂd proceedings
pending in the same eourt; or in other eourts of the State; and
for this purpese only the other action or proceeding under
Division 4 (commencing with Section 450) of the Evidence
Code, an affidavit may be filed with the demurrer ie establisk
for the sole purpose of establishing such fact or imweke invok-
ing such notice.

Comment. This revision is necessary to conform Section 433 to the
judicial notice provisions of the Evidence Code.

Section 631.7 (Added)
Sec. 20. Section 631.7 is added to the Code of Civil Pro-
cedure, to read:
631.7. Ordinarily, unless the court otherwise directs, the
trial of a civil action tried by the court without a jury shall
proceed in the order specified in Section 607.

Comment. The second sentence of Code of Civil Procedure Section
2042 reads: ‘“‘Ordinarily, the party beginning the case must exhaust
his evidence before the other party begins.”” Section 631.7 supersedes
this sentenee insofar as it relates to nonjury civil cases; it states the
existing law more accurately than does the sentence which it replaces.
Insofar as the superseded sentence relates to other actions, it is un-
necessary because of Code of Civil Procedure Section 607 (civil jury
cases) and Penal Code Sections 1093 and 1094 (criminal actions).

Section 1256.2 (Repealed)
SEc. 21. Section 1256.2 of the Code of Civil Procedure is
repealed.
be allowed to question any witness as to all expenses and fees
paid or to be paid to suech witness by the other party
Comment. Section 1256.2 is superseded by Evidence Code Section
722(b).
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Section 1747 (Amended)

Sec. 22. Section 1747 of the Code of Civil Procedure is
amended to read :

1747.  Notwithstanding the provisions of Section 124 of the
Code of Civil Procedure, all superior court hearings or con-
ferences in proceedings under this chapter shall be held in
private and the court shall exclude all persons exeept the offi-
cers of the court, the parties, their counsel and witnesses. Con-
ferences may be held with each party and his counsel sep-
arately and in the discretion of the judge, commissioner or
counselor conducting the conference or hearing, counsel for
one party may be excluded when the adverse party is present.
All communications, verbal or written, from partles to the
judge, commissioner or counselor in a proceedmg under this
chapter shall be deemed made o sueh officer in official eonfi-
desee to be official information within the meaning of subdi-
vigion 6; Seetion 1881 of the Code of Civdl Proeedure Section
1040 of the Evidence Code .

The files of the conciliation court shall be closed. The peti
tion, supporting affidavit, reconciliation agreement and any
court order made in the matter may be opened to inspection
by any party or his counsel upon the written authority of the
judge of the conciliation court.

Comment. Section 1747 has been amended merely to substitute a
reference to the pertinent section of the Evidence Code for the refer-
ence to the superseded Code of Civil Procedure section.

Title of Part IV of Code of Civil Procedure (Amended)
Sec. 23. The heading of Part IV of the Code of Civil Pro-
cedure is amended to read:
Part IV. or wvmenes MISCELLANEQUS PROVISIONS
Comment. The title of Part IV has been changed to reflect the fact
that the evidence provisions contained therein have been superseded by
the Evidence Code.

Section 1823 (Repealed)
SIEC. 24. Section 1823 of the Code of Civil Procedure is re-
ealed.
P 1823. DErouTION OF BVIDENOE: dJudicial evidenee is the
means; sanetioned by law; of aseertaining in 6 judieial pro-
eceding the truth respeeting o question of faet:
Comment. Section 1823 is superseded by the definition of ‘‘evidence’’
in Evidence Code Section 140.

Section 1824 (Repealed)
SEc. 25. Section 1824 of the Code of Civil Procedure is re-
ealed.
P 1824. DerowrionN oF PRooF: PRroof ig the effeet of evi-
denee; the establishment of a faet by evidenee:
Comment. Section 1824 is substantially recodified as Evidence Code
Section 190.
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Section 1825 (Repealed)

SlEt(J1 26. Section 1825 of the Code of Civil Procedure is re-
pealed.

1825: DrFRaTioN 6F maw oF BwupeNes: The low of evi-
denee; which is the subjeet of this parh of the Code; is a eollee-

1. For decloring what is to be taken a8 true without proofs

2: For deelaring the presumpiions of law; both these which
are disputable and these which are eonelusives and;

3: For the produetion of legal evidenees

4. For the exclusion of whatever is not }ega-l-

5 For determining, in ecrtain eases; the value and effeet of
evidenee:

Comment. Section 1825, which merely states in general terms the
content of Part IV of the Code of Civil Procedure, serves no useful
purpose. No case has been found where the section was pertinent to the
decision.

Section 1826 (Repealed)
Sec. 27. Section 1826 of the Code of Civil Procedure is re-

Comment. Section 1826 contains an inaceurate description of the
normal burden of proof. See Tentative Recommendation and ¢ Study
Relating to the Uniform Rules of Ewvidence (Burdemn of Producing
Emdence, Burden of Proof, and Presumptions), 6 CaL. LAW REVISION
Comm’N, REP., REC. & STUupiEs 1001, 1149-1150 (1964). Section 1826
is superseded by Division 5 (commencing with Section 500) of the
Evidence Code.

Section 1827 (Repealed)
SEc. 28. Section 1827 of the Code of Civil Procedure is re-
pealed.
1827 Fovun RINDS OF BVIDENCE speorFmED: There are four
kinds of evidenees
1. The knowledge of the Courts
2: The tegbimony of witnesses:
4. Other material objeets presented to the senses:

Comment. Section 1827 is superseded by the definition of ‘‘evidence”’
in Bvidence Code Section 140. Although judicial notice is not included
in the definition of ‘‘evidence’ in Section 140, the subject is covered
in Division 4 (commencing with Section 450) of the Evidence Code.
Properly speaking, judicial notice is a substitute for evidence and not
itself evidence. Takmg judicial notiece of a matter simply eliminates the
necessity for proving the matter by evidence.
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Section 1828 (Repealed)

SEc. 29. Section 1828 of the Code of Civil Procedure is re-
pealed.

One—Primary and sceondary:

Two—Direet and indireet:

Three—Prima faeie; partial; satisfaetory; indispensable; and
eonelusive:

Comment. Section 1828 attempts to elassify evidence into a number
of different categories, each of which in turn is defined by the sections
that follow, 4.e., Sections 1829-1837. This very elaborate classification
system represents the analysis of evidence law of a century ago. Writers,
courts, and lawyers today use different classifications and different
terminology. Accordingly, Section 1828 is repealed. To the extent that
the terms defined in Sections 1829-1837 should be retained, those terms
are defined in the Evidence Code. See, e.g., EvipENCE CopE § 410, de-
fining ‘‘direct evidence.”’

Section 1829 (Repealed)

Sec. 30. Section 1829 of the Code of Civil Procedure is re-
pealed.

under every possible eirenmsianee; affords the greatest eer-
tainty of the faet in guestion: Thus; o written insbeument i
Comment. Sections 1829 and 1830 serve no definitional purpose in
the existing statutes and appear to state a ‘‘best evidence rule’” that is
inconsistent with both the Evidence Code (Sections 1500-1510) and
existing law. See Tentative Recommendation and a Study Relating to
the Uniform Rules of Evidence (Article 1. General Provisions), 6

CaL. Law RevisioNn ComM’N, REP., REc. & Srupigs 1, 49-51 (1964).

Section 1830 (Repealed)
Sec. 31. Section 1830 of the Code of Civil Procedure is re-
ealed.
P 1830: Secondary evidenee is that whieh is inferior to pri-
mary: Thus; 6 eopy of an instromend or oral evidenee of ifs
Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1829.

Section 1831 (Repealed)

Sec. 32. Section 1831 of the Code of Civil Procedure is re-
pealed.

1831 DimEor BWDENCE PEFENED. Direeb evidenee iy that
whieh proves the faet in dispute; direetly; without an infer-
enee or presumption; and which in itself; if true; eonclusively
establishes that faet: For example: if the fact in dispute be an
agreement; the evidenee of a witness who Was present and
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Comment. Section 1831 is substantially recodified as Evidence Code
Section 410. The term ‘‘direct evidence,’”’ which is defined in Section
1831, is not used in Part 1V of the Code of Civil Procedure except in
Section 1844. Section 1844 is also repealed and its substance is con-
tained in Evidence Code Section 411.

Section 1832 (Repealed)

Sec. 33. Section 1832 of the Code of Civil Procedure is re-
pealed.
1832: Ixpmyer FVIDENCE DEFINED. Indireet evidenee is
that which tends to establish the faet in dispute by preving
arother; and whieh; though true; does not of iself eonelusively
es%&bl—ish that faet; bﬂ-ﬁ which affords an inference op Ppresumap-
tion of ity existenee: For example: a Witness proves an admis
sion of the party to the faeb in dispute: This proves & faet;
Comment. ‘‘Indirect evidence’’ as defined in Section 1832 is more
commonly known as circumstantial evidence. The defined term has no
substantive significance insofar as either the Code of Civil Procedure
or the Evidence Code is concerned, for under either statutory scheme
circumstantial evidence, when relevant, is as admissible as direct
evidence. The defined term is used in the Code of Civil Procedure only
in Section 1957 (also repealed), which merely classifies indirect evi-
dence as either inferences or presumptions.

The repeal of Section 1832 will not affect the instructions that are
to be given to the jury in appropriate cases as to the difference between
direct and circumstantial evidence. Nor will the repeal of this section
affect the case law or other statutes relating to what evidence is suf-
ficient to sustain a verdict or finding.

Section 1833 (Repealed)

Sec. 34. Section 1833 of the Code of Civil Procedure is re-
pealed.
1833 Pﬂma faeie ewdeﬂee is that whieh suffiees for the

svards be rejeeted upon proef that there is no sueh reeornd:
Comment. Section 1833 is inconsistent with Evidence Code Section
602. See Tentative Recommendation and a Study Relating to the Uni-
form Rules of Evidence (Burden of Producing Evidence, Burden of

Proof, and Presumptions), 6 CaL. Law RevisioN Comm’N, Rep., REc.
& Srtupies 1001, 1143-1149 (1964).

Section 1834 (Repealed)

Sec. 35. Section 1834 of the Code of Civil Procedure is re-
pealed.
whieh goes to establish a detached fael; in & series tending to
the faeb in dispute: It may be reeeived; subjeet to be rejeeted
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a8 incompetent; unless econneeted with the faet in dispute by
pree%e#e%her#&e%&@erex&mph*enaﬂms&eeﬁhﬂe%ereal
property; evidence of the continued possession of a remote
eeeupant is partial; for it is of a detached faet; which may op
may #ot be afterwards eonneeted with the faet in dispute:

Comment. Insofar as Section 1834 defines ‘‘partial evidence,”’ it is
unnecessary because the defined term is not used in either the Evidence
Code or the existing statutes.

Insofar as Section 1834 provides that evidence whose relevaney de-
pends on the existence of another fact may be received on condition
that evidence of the other fact be supplied later in the trial, it is
superseded by Evidence Code Section 403 (b). See also EviDENCE CoDE
§ 320.

Section 1836 (Repealed)
Sec. 36. Section 1836 of the Code of Civil Procedure is re-
pealed.
1836: DvpISPENSADLE BVIDENCE DEFRNED: Indispensable evi-
denee is that without which a partienlar faet eannot be proved:
Comment. Section 1836 is unnecessary. The defined term is not used
in either the Evidence Code or the existing statutes.

Section 1837 (Repealed)

Sec. 37. Section 1837 of the Code of Civil Procedure is re-
pealed.

1837 ConNcLUSIVE BVIDENGCE DEFINED: Coneclusive or unan-
swerable evidenee is that which the law dees net permit 4o be
eontradieted: For example; the zceord of o Cours of eompetent
Furisdietion eannot be eontradieted by the parties fo it:

Comment. Section 1837 is unnecessary. The defined term is not used
in either the Evidence Code or the existing statutes.

Section 1838 (Repedled)
Sec. 38. Section 1838 of the Code of Civil Procedure is re-
pealed.
denee is additional evidenee of the same eharaeter; to the same
point:

Comment. Section 1838 is unnecessary. The defined term is not used
in either the Evidence Code or the existing statutes. The repeal of
Section 1838 will have no effect on the principle that eumulative
evidence may be excluded, for that principle is expressed in Evidence
Code Section 352—without, however, using the term °‘‘cumulative
evidenece,”’

Section 1839 (Repealed)
Sec. 39. Section 1839 of the Code of Civil Procedure is re-

mdenee&s&dd&hen&lmdeneeeﬁ&d—tﬁere&teh&meter—%et—he
sameo peint:
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Comment. The definition in Section 1839 is a confusing, incomplete,
and inadequate statement of what constitutes ‘‘corroborative evi-
dence.”’ Its repeal will have no effect on the interpretation of the
sections in various codes that require corroborating evidence® for the
cases that interpret those sections do not cite or rely on Section 1839
in defining what constitutes corroborating evidence. See CALIFORNIA
CriMINAL Liaw PraAcTICE 473-477 (Cal. Cont. Ed. Bar 1964) ; WITKIN,
CaLrorNIA EviDENCE §§ 486-491 (1958) ; Tentative Recommendation
and a Study Relating to the Uniform Rules of Evidence (Article I.
General Provisions), 6 CaL. Law Revision ComM’N, REP., REC. & STUD-
1Es 1, 56-57 (1964). Moreover, California Jury Instructions, Criminal
provides definitions of corroborating evidence derived from the case
law that are more accurate and complete than Section 1839. See, e.g.,
CALJIC (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen property),
235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion),
766 (perjury), and 822 (Rev.) (corroboration of testimony of aceom-
plices). See Tentative Recommendation and o Study Relating to the
Uniform: Rules of Evidence (Article I. General Provisions), supra,
at 56-57.

Section 1844 (Repealed)
Sec. 40. Section 1844 of the Code of Civil Procedure is re-
pealed.
1844 Oxm VIENBSS SUFFICIBNT T0 PROVE x FAo®: The di-
reet evidenee of one withess who is entitled to £ull eredit is
Comment. The substance of Section 1844 is recodified as Evidence
Code Section 411.

Section 1845 (Repealed)

Sec. 41. Section 1845 of the Code of Civil Procedure is re-
pealed.

1845 TEeTIMONY CONFINED T0 PERUONAL ENOWERDEE: A
withess ean testify of these faets only whiek he lmows of his
ovwn knowledges that is; which are derived frem his own per-
eeptions; exeept in those few express eases in whieh his opin-
ions or inferenees; or the deeclarations of others; are admissible:

Comment. Section 1845 is superseded by Evidence Code Sections 702,
800-801, and 1200.

Section 1845.5 (Repealed)

Sec. 42, Section 1845.5 of the Code of Civil Procedure is
repealed.

18455: In an eminent domain procecding a witness; other-
mseq—uahﬁed—mayteeﬁffmhrespeette%hemeithereal
property i the improvements situated thereon or the
value of any intercst in real property to be iaken; and may
testify on direet examination as to his knowledge of the amount
paid for ecomparvable property or property intercsts: In rven-
dering his opinion 68 t0 highest and best use and market value

11—24465
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of the property sought to be econdemned the witness shall be
permitted to consider and give evidenee as to the nature and
value of the improvements and the charaecter of the existine
§oes being made of the properties in +the general vieinity of
the property sought to be condemned:
Comment. Section 1845.5 is unnecessary under the general rules
relating to the examination of experts that are stated in Evidence Code
Sections 801-803.

Section 1846 (Repealed)
Sec. 43. Section 1846 of the Code of Civil Procedure is re-
pealed.
1846: TEeTIMONY TO BB B¥ PRESENCE OF PERSONS AFFRCTED:
A witness ean be heard only upon oath or affirmation; and
ﬂ-peﬂa%ﬂa}heeaﬂbehe&fdeﬂlymt-hepfeseﬁee&ndsubjee%
to the examination of ell the parties; if they choose to attend
and examine:
Comment. Section 1846 is recodified in substance as Evidence Code
Sections 710 and 711.

Section 1847 (Repealed)

Sec. 44. Section 1847 of the Code of Civil Procedure is re-
pealed.

1847, VWrNESS PRESUMED TO SPBAK THRE TRUTH: A witness
is presumed fo speak the truth: This presumption; hewever;
may be repeled by the manner in whieh he testifies; by the
charaeter of his {estimony; or by ewidenee affeeting his ehar-
aeter for truth; honesty; or m%eg-n%y— or his motives; ep by
eontradietory ev&ele&ee* and the jury are the exe%uswe Fadzes
of his eredibility

Comment. Section 1847 is inconsistent with the definition of a pre-
sumption in Evidence Code Section 600. The right of a party to attack
the credibility of a witness by any evidence relevant to that issue is
assured by Evidence Code Sections 351, 780, and 785.

Section 1848 (Repealed)

SEc. 45. Section 1848 of the Code of Civil Procedure is re-
pealed.

1848: The righits of a party eannot be prejudieed by the
deelaration; aeh; or omission of another; exeept by virtue of a
partiewlar rela—‘&eﬂ between them %here%ef& proeccedings
againgt one eannot affeet another:

Comment. The meaning of Section 1848 is somewhat obseure. The
Code Commissioners’ Note indicates that the seetion may have been
intended to exclude hearsay declarations except vicarious admissions
of agents, partners, predecessors in interest, ete. If so, the section is
grossly inacecurate because a wide variety of hearsay declarations are
admissible without regard to any relationship between the declarant
and the parties. To the extent that it deals with acts or omissions, it
is also inaccurate because the admissibility of evidence of a person’s act
is not necessarily dependent on his relationship with a party. And even
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some proceedings against one person may affect the rights and duties
of persons who were not parties to that proceeding. See Teitelbaum
Furs, Inc. v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375
P.2d 439 (1962); Bernhard v. Bank of America, 19 Cal.2d 807, 122
P.2d 892 (1942).

Section 1848 is unnecessary to assure the admissibility of vicarious
admissions. See EvipEnce Cope §§ 1222-1225. The principles of agency,
partnership, joint obligation, ete., that the section purports to state
are well-established principles of substantive law that exist independ-
ently of the section. Since it serves no useful purpose and is inaccurate
and obscure in meaning, Section 1848 is repealed.

Section 1849 (Repealed)

Sec. 46. Section 1849 of the Code of Civil Procedure is re-
pealed.

1849- DBOIARATIONS OF PREDBOESSOR B¥ TIFHR BYIDBNGE:
Where; however; one derives title to real property from an-
other; the deelaration; ael; or omissien of the latter; while
held-mg%heﬁt—le—mfe}&%wﬂtethepreper%yisewdeﬁeeagmﬂs%
the former:

Comment. Section 1849 is superseded by Evidence Code Section
1225,

Section 1850 (Repealed)

Sec. 47. Section 1850 of the Code of Civil Procedure is re-
pealed.

1850 DEEEARATIONS WIHIOH ARE A PARF OF THE TRANSAG-
703 Where; alse; the deelaration; aet; or omission forms parb
of a transaetion; whieh is iteelf the faet in dispute; or evidenee
of that faet; sueh deelaration; aet; or omission is evidenee; a8
part of the transaetion:

Comment. Insofar as Section 1850 relates to hearsay, it is super-
seded by Evidence Code Sections 1240 and 1241, which provide excep-
tions to the hearsay rule for contemporaneous and spontaneous declara-
tions. Insofar as Section 1850 relates to declarations that are themselves
material, the section is unnecessary because Evidence Code Sections
225 and 1200 make it clear that such declarations are not hearsay;
hence, they are admissible under the general principle that relevant
evidence is admissible. See EvipEnce Cope §§ 210, 351.

Section 1851 (Repealed)
Skc. 48. Section 1851 of the Code of Civil Procedure is re-
pealed.
ties is the oblization or duty of o third Pperson; whatever
would be the evidenee for or against such person is prima
Comment. Section 1851 is superseded by the exceptions to the hear-
say rule stated in Bvidence Code Sections 1224 and 1302,
No case has been.found in which the ‘‘for’’ provision of Section 1851
has been applied, and it is difficult to conceive of a case in which the
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““for’’ provision might be applied. A statement by one primarily liable
can be offered against the party secondarily liable under Section 1851
(and under Evidence Code Section 1224) beeause it would be admis-
sible against the declarant as an admission. But a statement by one
primarily liable could not be offered for the party secondarily liable
under Section 1851 (or under Ev1dence Code Section 1224) because
it would be inadmissible as self-serving hearsay if offered for the de-
clarant. The ‘‘for’’ provision, therefore, does not appear in the super-
seding sections of the Evidence Code because it has no ascertainable
meaning. See the discussion in Tentative Recommendation and a Study
Relating to the Uniform Rules of Evidence (Article VIII. Hearsay
Evidence), 6 CaL. Law Revision ComM’N, REP., REc. & STUDIES Ap-
pendix at 491-496 (1964).

Section 1852 (Repealed)
Sec. 49. Section 1852 of the Code of Civil Procedure is re-
pealed.
1852: DECEARATION OF DECEDENT BVIDENCE OF PHDIGRES:
The deelaration; act; or omission of a member of o family whe
m&éeeeée&t—ere&teitheamsé&e&en—&salse&dmsmble&s
evidence of eommon reputetion; in eases where; o» questions of
pedigree; sueh reputation is admissible:
Comment. Section 1852 is superseded by the exceptions to the hear-
say rule stated in Article 11 (commencing with Section 1310) of Chap-
ter 2 of Division 10 of the Evidence Code.

Section 1853 (Repealed)
Sec. 50. Section 1853 of the Code of Civil Procedure is re-
ealed.
P 1853 DRCEARATION ©OF DECEDENT BWDENCE AGAINSE IS
svecEsseR BY mveEREss: The deelaration; eel; or omigsion of
& decedent; having sufficient kmowledge of the subjeet; againat
his peeuninry interest; is olvo admissible as evidenee to that
extent against his sueeessor in interest:
Comment. Section 1853 is an imperfect statement of the declaration
against interest exception to the hearsay rule and is superseded by
Evidence Code Section 1230. See the Comment to that section.

Section 1854 (Repealed)

SEc. 51. Section 1854 of the Code of Civil Procedure is re-
pealed.

1854; WHEN PART OF 4+ TRANSACTION PROVED; THR WHOLH
I8 ADMISSEBER: Wheapar—teﬁa&ae%—deel&mﬁen—eemefsa-
tion; op writing is giver in evidence by one party; the whele
on the same subjeet may be inquired inte by the other; when
a}etﬁerisfe&d-%he&nswermaybegweﬁaaﬂdwhen&de-

wh&eh&sneeesswy%emakewuﬂde*steod-may&lsebeﬁen
in evideneer
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Comment. Section 1854 is recodified as Evidence Code Section 356.

Section 1855 (Repealed)

Sec. 52. Section 1855 of the Code of Civil Procedure is re-
pealed.

1855: There ear be no evidenee of the eontents of a writing;
other than the writing ieelf; exeept in the following eases:

One—When the original has been lost or destroyed; in whieh
ease proof of the loss or destruetion mush first be made:
against swhom the evidenee is offered; and he fails to preduee

Three—When the eriginal is a rceord or other doenment in
the eustedy of & publie offieer:

Eour—When the original has been recorded; and a eertified
eopy of the reeord is made evidenee by this GCode er ether
gtatube:

Eive—When the original eonsists of numerous aceounis or
other documents; which cannot be examined in Court without
great loss of Hime; and the evidenee sought from them is only
the general result of the swhele:

In the eases mentioned in subdivisions theee and four; o
%py#theer&g}ﬂal-eréthereeeré-mustbepfed—ueedam
those mentioned in subdivisions one and Hwe; either a copy or
oral evidenee of the eontents:

Comment. Section 1855 is superseded by Evidence Code Sections
1500-1510.

Section 1855a (Repealed)

Sec. 53. Section 1855a of the Code of Civil Procedure is
repealed.

1866a: When; in any getion; it is desired +0 prove the eon-
tents of any publie reecord or decument lest or destroyed by
conflagration or other publie ealamity and after proof of sueh
logs or destruetion; there is offered in proof of sueh eontents
{8 eny abstraet of title made and issued and ecrtified as eor-
reeh prior to sueh logs or destruetion; and purpeorting to have
been prepared and made in the ordinery eourse of business
by&nypemen—ﬁfmereefpem%}eﬂengagedm%hebusmessef
preparing and making abstraets of title prior to such loss or
destructions ) any abstraet of title; or of eny instrument
affeeting title; made; issued and eertified a8 eorreet by eny
person; firm op eorporation engaged in the business of insur-
ing titles or insuing abstracts of title; to real estate whether
the same was made; issued or eertified befere op after sueh
loss o destruetion and whether the same was made from the
original reeords or from ebutraets and notes; or either; taken
£rom such reeords in the preparation and upkeeping of is; or
hig: planb in the ordinary eourse of it business; the same may;
swithout further preoof; be admitted in evidenee for the pur-
pose aforesaid: No proof of the loss of the eriginal deeument
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or instewpent shall be required other than the faet that +the
same is nob known to the party desiving to prove s contents
te be in existenee; provided; nevertheless; that any party se
degiring to use said evidenee shall give reasonable notiee in
weiting to all other parties to the aetion who have appeared
aetion; end shall give all sueh other parties a reasonable op-
portunity to inspeet the same; and aleo the abstraets; memo-
rande; or notes from whieh i was ecompiled; and to take
eopies thereof:

Comment. Section 1855a is recodified as Evidence Code Section 1601.

Section 1863 (Repealed)

Src. 54. Section 1863 of the Code of Civil Procedure is re-
pealed.

1863: PrrsoNS SIKHLEED MAY IESTIFY TO DECIDHER OHAR-
ten are diffieult to be deeiphered; or the language of the in-
strament i8 nobt understood by the Court; the evidenee of
persons slilled in deeiphering the ebaracters; or who under-
stand the longuase; is admissible to deelare the charaeters or
the meaning of the language:

Comment. Section 1863 is superseded by Evidence Code Section 753.

Section 1867 (Repealed)
Sec. 55. Section 1867 of the Code of Civil Procedure is re-
pealed.
1867; MaATERIAL ALLEGATION ONLY TO BB PRoVED: None bub
& material allegation need be proved:

Comment. Section 1867 is based on the obsolete theory that some
allegations are necessary that are not material, i.e., essential to the
claim or defense; it provides that only the material allegations need be
proved. See Tentative Recommendation and a Study Relating to the
Uniform Rules of Evidence (Burden of Producing Evidence, Burden
of Proof, and Presumptions), 6 CaL. Law Revision ComM N, REP., REC.
& Stupies 1001, 1119-1121 (1964). Since Section 1867 is obsolete and
is not a correct statement of existing law, it is repealed.

Section 1868 (Repealed)

Sec. 56. Section 1868 of the Code of Civil Procedure is re-
pealed.
denee mush eorrespond with the substanee of the material al-
legations; and be relevant to the question in dispute: Colateral
questions must therefore be avoided: It is; however; within
the diseretion of the Court to permit inguiry into & eoHateral
£aet; vhen sueh faet iv dircetly eonneceted with the guestion
n d—lspﬂ%e- and is essential to its proper determination, or when
it affeets the eredibility of a withess:
Comment. Section 1868 is superseded by KEvidence Code Sections
210, 350, and 352.
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Section 1869 (Repealed)

Sec. 57. Section 1869 of the Code of Civil Procedure is re-
pealed.

1860: ArFmRMATIR ONEY £0 BE PROVED: Kaech party mush
prove his ewn affirmative allegations: Bvidenee need not be
given in supporb of a negative allegation; exeept wwhen sueh
negative allegation is an essential part of the statement of the
right or title on wwhieh the cause of action or defense is
founded; nor even in sueh ease when the allegation is a denial
of the existence of a document; the eustody of whieh belongs
te the opposite party

Comment. Section 1869 is ineconsistent with and superseded by Evi-
dence Code Section 500. Moreover, it is an inaccurate statement of the
manner in which the burden of proof is allocated under existing law.
See Tentative Recommendation and a Study Relating to the Uniform
Bules of Evidence (Burden of Producing Evidence, Burden of Proof,
and Presumptions), 6 Car. Law Revision ComMm’~N, Rep., REc. &
Stupies 1001, 1122-1124 (1964).

Section 1870 (Repealed)
Sec. 58. Section 1870 of the Code of Civil Procedure is re-
pealed.
1870: Faows WHICH MAY BE PROVED ON FRiAI: In econform-
& trial of the following faets
1. The preeise faet in dispubes
2: The aet; deelaration; or omission of a party; as evidenee
against sueh partys
3 An aet or deelaration of another; in the presenee and
within the observation of a party; and his conduet in relation
theretos
%@he&e%e*deel&m-t—ien;wrba}efwiﬁeﬂ;e%&éeee&sed
persen in respeet to the relationship; birth; marriage; or death
of any person related by bloed or marriage to sueh deeeased
perser; the aet or deelaration of & deeeased person deme er
made against his interest in respeet to his real propertys and
alse in eriminal aetions; the aet or deeclaration of a dying
persen; made vnder & sense of impending death; respeeting
the eause of his deaths
5 After proof of o paritnership or egeney; the aet or deela-
ration of o partner or agent of the party; within the seope
of the partnership or ageney; and during s existenee: The
same rale apples to the aet or declaration of a joint owner
jeint debtor; or other person jointly interested with the party
G-Aﬁefpfeﬁe%eeenspw&ey-t—he&eﬁefdee}af&twﬂe%a
eeaspwa%eraga—ms% eo-eonspirator; and relating to the

eenspiraey;
7. The aet; declaration; or omission forming part of a trans-
action; a3 explained in Seetion 1850+
8. The testimony of g witness deecased; or out of the juris-
dietion; or unable to testify; given in o former aection bebtween
the same parties; relating to the same matbers
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9. The opinion of a witness respeeting the identity or hand-
writing of & persen; when he has knowledge of the person o»
handweriting; his opinien on & question of seienee; axt; or trade;
when he i skilled thereins

J:O-%eepmmne%&s&bseabmgm&ness%e&m&tmg—the

mpeetmgthemen%a-ls&mﬁye%&persen—there&seaﬂrthe
opinion being given

1. Commeon reputation existing previous to the controversy
respeeting faets of & publie or general interest more than
thirty years old; arnd in eases of pedigree and boundarys

12- Usage; to explain the true eharacter of an aet; contract;
or instrument; where sueh true eharaeter is net otherwise
plmmb&tuﬂagemm&ém&smbl&exeep%esaﬁmsmeﬂ%

of interpretation

13- Monuments and inseriptions in publie plaees; as evidenee
of ecommon reputetion: ard entries in family bibles; or other
family books er ebarts; engravings on rings; family portraits;
and the like; as evidenee of

%%eeen%entse%&mt—mg—wheﬁemleﬂdeneeﬁhereef
is admissibles

%An—yether%&e%s#remwh&ehthe%&etsmmmpre-
sumed or are logieally inferables

16: Sueh faets as serve to show the eredibility of a witness;
a8 explained in Seetion 184%

Comment. Section 1870 is superseded by the provisions of the Evi-
dence Code indicated below:

Section 1870 Evidence Code
(subdivision) (section)
1 210, 351
2 1220
3 1221
4 (first clause) 1310, 1311
4 (second clause) 1230
4 (third clause) 1242
5 (first sentence) 1222
g (second sentence) %334 1225
7 1240, 1241 (See also the Law Revision Gommls-
sion’ s Comment to Cope Crv. Proo. § 1850)
8 1290-12
9 (first clause) 720, 800 801 1416
18 (second clause) 720 801
11 1313 1314, 1320-1322
12 Unnecessary (See EVIDENCE CobE § 351; Civ.

Cone §§ 1644, 1645; CopE Civ. Proc. § 1861.
See also Com. CobE § 2208)

13 1312, 1313, 1320-1322
14 1500-1510

15 210, 351

16 210, 351, 780, 785

Section 1871 (Repealed)
SEc. 59. Section 1871 of the Code of Civil Procedure is re-
pealed.
187 Whenever it chall be made to appear to any eourt
or judge therof; either before or during the #rial of any action
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or proceeding; eivil; eriminal. or juvenile eourd; pending before
saeh ecourt; thet expert evidenmee is; or will be required by
the eourt or any party to such action or proceeding; sueh
eourt o judge may; on motion of any party; er on moticn
of such eourt or judge; appeint one or more experts to inves-
tigate; render a report a8 may be ordered by the eouxt; and
testify ab the trial of sueh aetion or proecceding relative o the
matier or matters as to whieh suek expert evideree is; or will
be required; and sueh eourt or judge may fx the compensation
of such expert or experts for suek services; if any; as sueh
expert or experid may have rendered; ir additien $o his er
their gerviees a8 & wathess or withesses; ab sueh amount or
ame&n%s&s%e%heee&rtergudgem&yseemre&sen&ble-

In all eriminel and juvenile eourt actions and proceedings
suehk eompensation so fixed sholl be o eharge againgt the eounty
in whieh sueh eetion or proeceding is pending and shall be
paid eut of the treasury of suek ecounty on order of the court
or judge: In any eounty in which the procedure preseribed
herein has been authorized by the board of supervisers; on
order by the eourt or judge in any eivil actior or proeceding;
the compensation so fixed of any medieal expert or experts
shall alse be a echarge against and paid out of the treasury of
s&eheeanty—Exeept&sabevee%hemsepfeﬂded—maHem}
aetions and proecedings such eompensation shall; in the first
instanee; be apportioned and charged to the several parties in
sueh propertion as the eotrd or judge may determine and mey
thereafter be taxed and sllowed in like manner as other eosts:

Nething eontained in this seetion shell be deemed or eon-
strued se a8 to prevent any party to any aetion or proeceding
from producing other expert evidenee a8 o sueh matbter op
matters; bub where other expert witnesses are ealled by a party
t0 a8 aection or proceeding they shall be entitled to the ordi-
nary withess fees only and sueh witness fees shall be taxed
and allowed in like manner a8 other withess fees:

Any expert so appointed by the eourt may be enlled and
examined a8 & witness by any party to sueh aetion or pro-
eceding or by the eourt iselfy but; when ealled; shall be
subjeet to examination and eobjeetion es to his eompoteney
and qualifications as an expert witness and as to his bias: Sueh
expert though ealled and examined by the eeurt; may be eress-
examined by the several parties to an action or proeeceding in
such order a8 the eourt may direet: When sueh witness i8
ealled and examined by the eourt; the several parties shall
have the same right to ebjeet to the questions asked and the
evidenee addueed as though such witness were ealled and ex-
amined by an adverse party:

The court or judge may ot any time before the trial op
during the trial; limit the number of expert witnesses to be
eatled by any party:
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Comment. Section 1871 is recodified in the Hvidence Code as indi-
cated below:

Section 1871 Evidence Code
(paragraph) (section)

1 730

2 731

3 733

4 732

5 723

Section 1872 (Repealed)
Sec. 60. Section 1872 of the Code of Civil Procedure is re-

for sueh epmien— and he may be fully eross-examined thereon
by eppesing eounsek:
Comment. Section 1872 is recodified in Evidence Code Sections 721
and 802,

Section 1875 (Repealed)

SEc. 61. Section 1875 of the Code of Civil Procedure is re-
pealed.

1875 Courts toke judieial notiee of the

%%e%mes&gmﬁe&ﬁe&eﬁaﬂ&ghshwerés&n&phrases—
and of all legal expressions:

%Wha%ever&ses%abhshedbylaw—-

3: Publie and private offieinl sets of the legislative; exeen-
‘Hive and judieial departments of this State and of the United
States; and the laws of the several states of the United States

4- The law and statutes of foreign ecouniries and of politieal
subdivisions of foreign ecountriesy provided; however; that te
enable & party to ask that judieial notiee thereof be taken;
reasonable notice shall be giver fo the other parties teo the
aetion in the pleadings or otherwises

E-IPhesea}sefaH%heeem*tsef%hisS%&teaﬂdeftheUm%ed
States:

&&Ehe&eeessmﬂ%eeﬁeeaﬂdtheeﬁemlmgn&h}resaﬂdsea}s
of office of the prineipal offiecrs of government in the legisla-
%heUm%edS%&tes»

7-¥heeaasteﬂee—t&ﬁe-ﬁ&aen&}ﬂ&g-aﬂdseale£evefysba%e
or govereign reeognized by the exceutive power of the Unibted
States;

&Qhese&lsefeeuﬁsﬁ&d-m&a&t—yaﬂdmmmejuﬁsdw-
tion; and of notaries publies
* Q-thel&wsefﬁa%&re-%hemeasufeﬁ;:&e;aﬁd%hegee-
bioal diviss 1 olibiond bi 14
In all these eases the eourt may resort for s aid to appre-
priate books or documents of referenee: In cases arising under
subdivision 4 of this scetion; the eourt may alse resext to the
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advieco of persons learned in the subjeet matter; which adwiee;
ém%reeewedmepeaeeuﬁ-sh&llbemmﬁﬂgaﬁém&ée&
part of the reeord in the aetion or proeceding:
I—ﬁ&eeaﬁ&su-nabletedete&%ewh&t%helawe&ﬁ&femgﬁ
eountry or & politieal subdivision ef a foreign ecuntry is; the
eeuﬁmayas%heeﬁdseeﬁjﬂsﬁeefeqmre-e&herappkﬁhehw
of this State if it ean do so consistently with the Censtitutions
of this State and of the United States or dismiss the aetion
withoub prejudiee:
Comment, Section 1875 is superseded by the provisions of the Evi-
denee Code indicated below.
Section 1875 Evidence Code
(subdivision) (section)
451(e)
451(a)—-(d), 4562(a)—(f)

451(a)-(d), 452(a;—(0), (e)
‘{220) 453

7,and 8 1452-1454 (official signatures and seals); 451(f),
452(g) and (h) (remainder of subd1v1s1ons)

9 451(f), 452(g) and (h)

Next to last paragraph 454 455

Last paragraph

[= e J VLY )

Section 1879 (Repealed)

Sec. 62. Section 1879 of the Code of Civil Procedure is re-
pealed.

1879. A¥En PERSONG CGAPABLE OF PERCEPTION AND COMMUNI-
et-hemse than i9 speeified in the next two seetions; whe: haw
ing organs of sense; ean perecive; and; pereciving; ean make
lknown their pereeptwns to others; may be witnesses: There-
fore; neither parties nor other persons whe have an interest in
the event of an aetion or proeceding are exeluded; nmer these
whe have been eonvieted of erimes nor persons on aeeount of
every ease the eredibility of the witness may be drawn in

Comment. Insofar as Section 1879 declares all persons to be compe-
tent witnesses, it is superseded by Evidence Code Section 700; insofar
as it requires perceptlon and recollection on the part of the Wltness
it is superseded in part by Evidence Code Sections 701 and 702. Insofar
as it is not superseded by the Evidence Code, Section 1879 treats mat-
ters of credibility as matters of competency and is, therefore, dis-
approved.

Section 1880 (Repealed)
SEkc. 63. Section 1880 of the Code of Civil Procedure is re-

pealed.
1880. The following persons eannob be witnesses:
l—lllhesewheafeefﬁaseuﬂémmé&%%hetﬁneef%hewpre-
duetion for examination:

2. Children under ten years of age; who appesr ineapable of
reeeiving jush impressions of the faets respeeting which they
are examined; op of relating them truly:

MJN 2625



316 CALIFORNIA LAW REVISION COMMISSION

3- Parties or assignors of p&rﬁes to an aetion or proceeding;
6r persons in whose behalf an aetion o» proeceding is prose-
euted; against an exeeutor or administrator upen a elaim; on
éem&mi againgt the estate of & deceased persen; as +o any
motter or faet oeceurring before the death of sueh deecased
Person:

Comment. Subdivisions 1 and 2 of Section 1880 are superseded by
Evidence Code Section 701.

Subdivision 3 of Section 1880 is the California version of the so-
called ‘‘dead man statute.”” Dead man statutes provide that one en-
gaged in litigation with a decedent’s estate cannot be a witness as to
any matter or fact occurring before the decedent’s death. These stat-
utes appear to rest on the belief that to permit the survivor to testify
in the proceeding would be unfair because the other party to the
transaction is not available to testify. Because the dead cannot speak,
the living are also silenced out of a desire to treat both sides equally.
See generally Moul v. McVey, 49 Cal. App.2d 101, 121 P.2d 83
(1942) ; 1 Car. Law Revision ComM’N, REP., REC. & STUDIES, Recom-
mendation and Study Relating to the Dead Man Statute at D-1 (1957).

In 1957, the Commission recommended the repeal of the dead man
statute and the enactment of a statute providing that, in certain speci-
fied types of actions, written or oral statements of a deceased person
made upon his personal knowledge were not to be excluded as hearsay.
See 1 Car. Law Revision ComMm’N, Rep., Rec. & STUDIES, supra, at D-1
et seq. (1957). The 1957 recommendation has not been enacted as law.
For the legislative history of this measure, see 1 Can. Law REevisioN
Comm’N, REP., REC. & STUDIES 1X (1957).

Although the dead man statute undoubtedly cuts off some fictitious
claims, it results in the denial of just claims in a substantial number
of cases. As the Commission’s 1957 recommendation and study demon-
strates, the statute balances the scales of justice unfairly in favor of
decedents’ estates. See 1 Can. Law REeviston Comm’N, REpP, REC. &
Srupies, supra, at D-6, D-43 to D-45 (1957). See also the Comment to
EvipenceE Cobe § 1261. Moreover, the dead man statute has been pro-
ductive of much litigation; yet, many questions as to its meaning and
effect are still unanswered. For these reasons, the Commission again
recommends that the dead man statute be repealed.

However, repeal of the dead man statute alone would tip the scales
unfairly against decedents’ estates by subjecting them to claims which
could have been defeated, wholly or in part, if the decedent had lived
to tell his story. If the living are to be permitted to testify, some steps
ought to be taken to permit the decedent to testify, so to speak, from
the grave. This is accomplished by relaxing the hearsay rule in Evi-
dence Code Section 1261 to provide a limited hearsay exception for a
statement of a deceased person offered in an action against an executor
or administrator upon a claim or demand against the estate of such
deceased person. This hearsay exception is more limited than that
recommended in 1957 and will, it is believed, meet most of the ob-
jections made to the 1957 recommendation.
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Section 1881 (Repealed)

SIE((Ji 64. Section 1881 of the Code of Civil Procedure is re-
pealed.

1881 There are particular relations in whieh i is the
poliey of the law to enecourage confidence and to preserve it
M&e %herea?ere—&perseneme%beex&mmedas&m&ness
in

J—Ahasbaﬁdeaaﬁetbeemmedierer&gmﬂsthmﬁe
without her eonsent; nor a wife for er against her husband;
without his eonsent: nor ean either; during the marriage o
afterward; be; without the eoncent of the other; examined as +0
&nyeemmﬂmeaﬁenm&éebyenete%hee%herdaﬂﬂg%hem&r-
riages but this execphion does not apply to a eivil setion er
proceeding by one against the other; nor to & eximinal aetion
or proceeding for o erime committed by one againsh the other;
or for 6 erime eommitied aexainst another person by & hushand
or wife while engaged in committing and eonneeted with the
eommission of a erime by one against the other; or in an aetion
for damages against another person for adultery committed by
either husband o» wife; or in & hearing held to determine the
mental competeney or eondibion of either hushand or wife:

2: An ettorney eannot; without the eonsént of his elient; be
examired as {0 any eommunieation made by the elient to him;
or his adidee given thereon in the course of professional em-
ployment; nor ean ah attorneys seerctery; stenographer; oF
elerk be examined; without the eonsent of his employer; eon-
eorning any foet the knowledge of wwhich has been seguired in
such eapaeity
3: A elergymen; priest or religious praetitioner of an estab-
lished ehureh eannot; without the eonsent of the person meale
ing the econfession; be examined a8 to any eonfession made to
him in his professional eharaeter in the eourse of diseipline
enjoined by the ehureh to wwhich he belongs:

4—Aheensedphys&emers&rgeene&&net—m%heuttheeen—
sent of his patient; be examined in @ eivil aetion; as {0 any
informution aequired in ettending the patient; which was nee-
essary to enable him 4o preseribe or aet for the patients pro-
wided; however; that either before op after probate; upon the
eontest of any will exceuted; or elaimed to have been exeeuted;
bysuehpeﬁea’a—ere—ﬁer%hede&theﬁsuehp&ﬁeﬂt-maayae-

tton invelving the validity of any instrument execeubted; or
elaimed to have been execeuted; by him; eonveying op tpans-
ferving any real or personal property; suehph-ys&emaersur—

eoncerning gaid deecased which was neeessary to enable him to

ibe or aet for sueh deecensed; provided further, that
a—ﬁer%heée&bheﬁ%hepaﬂe&t—%heexeeu%ere%h&swﬁkerthe
administrator of his estate; or the surviving spouse of the de-
ee&sed—era—ﬁtherebeﬂesm&mgspeﬂse-%heehﬂdfeﬂeﬁthe
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ther; that where any person brings an aechion to recover dam-
ages for persenal injuries; sueh aetion shall be deemed #o
eenst—rta«ﬁe&eenseﬂ%by%hepefseﬁbﬂﬁg-mgsaeh&e&e&tha%

any physieian wheo has preseribed for or treated said person
aﬁéwhese%est-lmeﬁyisma%eﬂa;msmd&et-}eﬂsha}}%es&fyh
and provided further; that the bringing of an aetion; to re-
%ver%e;t—hedea%he#epaﬁeﬁt—bytheexeeutere#hlswﬂ}ef
by the administrator of his estate; or by the surviving spouse
of the deceased; or if there be no surviving spouse; by the ehil-
éfe&fm%se&aﬂ%ey—a—ﬁmmers—h%he&guaréa&ﬂ-sha}leeﬁsa—
tute & eonsent by sueh exeentor; administrator;

5—Apﬁbheeﬁeere&m&etbeex&mmed&s€eeemmumeaﬂeas
made to him in offieinl econfidenee; when the publie interest
would suffer by the diselosure:

&Amm%wmmm

any information proeured for and used for news or BRewS eom-
mentary purpeoses on radio or television:
Comment. Section 1881 is superseded by the provisions of the Evi-
dence Code indicated below.

Subdivision 1

Subdivision 1 of Section 1881 is superseded by Evidence Code Sec-
tions 970-973 and 980-987. Under this subdivision and Section 1322 of
the Penal Code, a married person has a privilege, subject to certain
exceptions, to prevent his spouse from testifying for or against him
in a eivil or eriminal action to which he is a party. Section 1322 of
the Penal Code also gives his spouse a privilege not to testify for or
against him in a eriminal action to which he is a party.

The ““for’’ privilege. The Commission has eoncluded that the mari-
tal testimonial privilege provided by existing law as to testimony by
one spouse for the other should be abolished in both civil and eriminal
actions. There would appear to be no need for this privilege, now given
to a party to an action, not to call his spouse to testify in his favor.
If a case can be imagined in which a party would wish to avail himself
of this privilege, he eould achieve the same result by simply not calling
his spouse to the stand. Nor does it seem desirable to continue the
present privilege of the nonparty spouse not to testify in favor of the
party spouse in a criminal action. It is difficult to imagine a case in
which this privilege would be claimed for other than mercenary or
spiteful motives, and it precludes access to evidence which might save
an innoeent person from convietion.
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The ‘““‘against’’ privilege. Under existing law, either spouse may
claim the privilege to prevent one spouse from testifying against the
other in a eriminal action, and the party spouse may claim the privilege
to prevent his spouse from testifying against him in a ecivil action.
The privilege under Evidence Code Sections 970 and 971 is given ex-
clusively to the witness spouse because he, instead of the party spouse,
is more likely to determine whether to claim the privilege on the basis
of the probable effect of his testimony on the marital relationship. Be-
cause of his interest in the outcome of the action, a party spouse would
be under considerable temptation to claim the privilege even if the mar-
riage were already hopelessly disrupted, whereas a witness spouse
probably would not. Illustrative of the possible misuse of the existing
privilege is the recent case of People v. Ward, 50 Cal.2d 702, 328 P.2d
777 (1958), involving a defendant who murdered his wife’s mother
and 13-year-old sister. He had threatened to murder his wife, and it
seems likely that he would have done so had she not fled. The marital
relationship was as thoroughly shattered as it could have been; yet,
the defendant was entitled to invoke the privilege to prevent his wife
from testifying. In such a situation, the privilege does not serve at all
its true purpose of preserving a marltal relationship from disruption;
it serves only as an obstacle to the administration of justice.

Subdivisions 2—6
Subdivisions 26 of Section 1881 are superseded by provisions of
the Evidence Code indicated below :

Section 1881 Evidence Code
(subdivision) (sections)

950-962
1030-1034

Q90—-1006 1010-1026
1040-10
1070—1073

DU R N

Section 1883 (Repealed)

Sec. 65. Section 1883 of the Code of Civil Procedure is re-
pealed.

1883: JuUDeE 6R x JUROR MAY BE WAENESS: The Judge him-
self; or any Jurer; may be ealled as a witness by either partys
but in suek ease ib is in the diseretion of the Court or Judge to
order the trial to be postponed or suspended; and to take plaee
before another Judge op jury

Comment. Section 1883 is superseded by Evidence Code Sections
703 and 704.

Section 1884 (Repealed)

Sec. 66. Section 1884 of the Code of Civil Procedure is re-

pealed.

1884 PN AN INTERPRETER TO BB SWoRN- When & Wit
ness does not understand and speak the English language; an
interpreter must be sworn to interpret for him: Any persen;
a resident of the proper eounty; may be summened by an¥
Court or Judee to appear before saeh Court or Judge to aet
as interpreter in any action or proceeding: The summons must
be served and returned in like manner a8 & subpeena: Any
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person so summoned who fails to attend ab the tHime and place
nomed in the summons; is guilty of a eontempt:
Comment. Section 1884 is superseded by Evidence Code Section 752,

Section 1885 (Repealed)

Sec. 67. Section 1885 of the Code of Civil Procedure is re-
pealed.

31885: {83 In all eriminal prosceutions; where the aceused
is & deaf person; he shall have all of the proeecedings of the
trinl interpreted to him in & languege thab he ean understand
by & qualified interpreter appointed by the eourt:

‘b In all ecases where the mental econdition of & person I8
being eonsidered and Wwhere sueh person may be eommitted to
& mental institution; and where sueh persen is ¢ deaf person;
all of the eourt proeccedings; pertaining to him; shall be inter-
preted to him in o language that he understends by e qual-

Jadgment:
£ Interpreters appointed unden this seetion shall be paid
for their serviees a reasenable sumn to be determined by the
eourt; which shell be a charge against the county
£e) As used in $thig seetion; “deaf person’ means & person
with & hearing loss so great as to prevent his understending
normal spoken lenguage With or Without a hearing aid-
Comment. Section 1885 is recodified as Evidence Code Sections 751
and 754.

Section 1893 (Amended)

Sec. 68. Section 1893 of the Code of Civil Procedure is
amended to read:

1893. Every public officer having the custody of a public
writing, which a citizen has a right to inspect, is bound to give
him, on demand, a certified eopy of it, on payment of the legal
fees therefor ; and such eop¥ i8 &d—misséle a9 evidenee in like
eages and with like effeet a8 the eriginal weiting .

Comment. The language deleted from Section 1893 is unnecessary
in view of Evidence Code Sections 1506 and 1530,

Section 1901 (Repealed)

Skc. 69. Section 1901 of the Code of Civil Procedure is re-

pealed.

1901, A eopy of a publie writing of any state or ecountry;
eriginal; under the publie seal of the state or eountry; is ad-
missible as evidenee of sueh weiting:

Comment. Section 1901 is superseded by Evidence Code Section 1530.
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Section 1903 (Repealed)
Sec. 70. Section 1903 of the Code of Civil Procedure is re-

eitals in o publie statute are coneclusive evidenee of the faets
ree&edfefﬁhepurpesee-ﬁeafﬁqﬁg&tmﬁeeﬁee%-b&bﬁe%uf-
ther- The reeitels in a private statute are eonelusive evidenee
between parties who elaim under its provisions; bub no further:
Comment. Section 1903 is unnecessary to support the validity of
statutes, for the California courts have said that statutes are ‘‘pre-
sumed’’ to be constitutional. In re Cregler, 56 Cal.2d 308, 311, 14
Cal. Rptr. 289, 291, 363 P.2d 305, 307 (1961). If Seection 1903 is
deemed to have an evidentiary effect, it is undesirable to the extent
that it indicates that the Legislature may exercise the judicial power
of making findings on controverted facts and that such findings are
conclusive. Since the section is unnecessary to accomplish its essential
purpose, it is repealed. This repeal will not change the law of Cali-
fornia relating to the construetion or validity of statutes because the
courts have not placed that law upon the footing of this seetion.

Section 1905 (Repealed)

Sec. 7T1. Section 1905 of the Code of Civil Procedure is re-
pealed.

1905: RuBcoRb; HOW IUCHENTICATED A8 BVIDENGE: A ju-
dieinl pecord of this State; or of the United States; may be
proved by the produetion of the oviginal: or by a eopy thereef;
eertified by the Clerk or other person hoving the legal eustody
thereof: That of a sister State may be proved by the attesta-
tion of the Clerk and the seal of the Courb annexed; if there
be & Clerk and seal; together with o eertifieate of the Chief
Jadge or presiding megistrate; that the attestation i in due

Comment. Insofar as Section 1905 provides for the proof of original
judicial records, it is superseded by Evidence Code Sections 1452
and 1453 which provide a presumption of authenticity for official
seals and signatures affixed to official documents. Insofar as Section
1905 provides for the proof of copies of judicial records, it is super-
seded by Evidence Code Section 1530 which relates to all official
writings. To the extent that Section 1905 provides an exception to
the best evidence rule, it is superseded by Evidence Code Section
1506.

Section 1906 (Repealed)

Sec. 72. Section 1906 of the Code of Civil Procedure is re-
pealed.

1906: A judieinl reeord of a foreien ecouniry may be proved
by the attestation of the Clerks with the gesl of the Court
annexed; if there be & Clerk and @ seal; or of the legal
of the reeord; with the seal of his offiee annexed; i there be &
seal; together with & eertifieate of the Chief Judge; or presid-
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ing magistrate; that the person malking the atéestation is the
Glerkeﬁﬁhe@e&ﬁerthelega&keepefé%hefeeefd—aﬂd—m
cither ease; that the signature of suech persen is genuine, and
%ha%the&t—bes&aﬁe&*smd—ueﬁerm—@hes&gn&b&peeﬁ%he@h&eﬁ
Judege or presiding mapistrate must be authentieated by the
eertifieate of the Minister or Embassader; or a Consul; Viee
Consul; or Constlar Agent of the United States in sueh £ei=eigﬁ
eountr
Comment. Section 1906 is superseded by Evidence Code Sections
1454 and 1530 which provide a much simpler method of authenti-
cating originals and copies of foreign official writings than that
provided in Section 1906. To the extent that Section 1906 provides
an exception to the best evidence rule, it is superseded by Evidence
Code Section 1506.

Section 1907 (Repealed)

Sec. 73. Section 1907 of the Code of Civil Procedure is re-
pealed.

1907 ORrAL EVIDBNOE OF 4+ FORBIGN RECGORD: A eopy of the
judieial reecord of a foreign eountry is alve admissible in evi-
denee; upen proof:

1. Fhat the eopy offercd has been compared by the witness
Court or other legal keeper of the sames and;

3: That the eop¥ is duly attested by a seal whiech is proved
to be the seal of the Court where the reeord remains; i it be
the reeord of a Courts or if there be no sueh seal; or if it be
nob & reeord of & Court; by the signature of the legal keeper

Comment. To the extent that Section 1907 permits a copy of a for-
eign record to be authenticated by direct testimony that it is such
a copy, it is superseded by Evidence Code Sections 1400, 1401, and
1410 which permit any writing to be authenticated by evidence suf-
ficient to sustain a finding of authenticity (which, of course, would
include direct testimony to that effect). To the extent that Section 1907
requires a properly attested copy to be authenticated by direct testi-
mony, it is inconsistent with and superseded by Evidence Code Section
1530 which, by providing a presumption of authenticity for properly
attested copies of official writings, dispenses with the need for au-
thenticating testimony. To the extent that Section 1907 provides an ex-
ception to the best evidence rule, it is superseded by Evidence Code
Section 1506.

Section 1908.5 (Added)

Sec. 74. Section 1908.5 is added to the Code of Civil Pro-
cedure, to read:

1908.5. When a judgment or order of a court is conclusive,
the judgment or order must be alleged in the pleadings if
there be an opportunity to do so; if there be no such oppor-
tunity, the judgment or order may be used as evidence.

MJN 2632



AMENDMENTS, ADDITIONS, AND REPEALS 323

Comment. Section 1908.5 recodifies the rule of pleading stated in
subdivision 6 of Section 1962 of the Code of Civil Procedure. See
the Law Revision Commission’s Comment to that section.

Section 1918 (Repealed)
Sec. 75. Section 1918 of the Code of Civil Procedure is re-
pealed.
1918: Manner of proving other offieial documents: Other
official doeuments may be proved; as folows:
kﬁetseﬁtheexeeu%wee#%hiss%&%e-by%hefeeerdseﬁﬁhe
gtate department of the states and of the United States; by the
zeeords of the state department of the United States; eertified
by the heads of these departments respeetively> They may alse
be proved by publie doeuments printed by order of the Legis-
lature or eongress; or either house thereof:
2. The proeeedings of the Legislature of this chate; o of
eongress; by the journals of these bodies respeetively; or either
heuset—hereef—erbypabhsheds%&bu%eserreselaﬁeﬁs—efby
eopies eertified by the elerk or printed by their order:
8- The aets of the exceutive; or the proecedings of the legis-
lature of & sister state; in the same manner:
4—511he&etse£t-hee*eeﬂ%1¥e-ef%hep¥eeeeémgse£t-he}egrs-
l&t&reeﬁ&&re&g—nee&a&rbyw&malsp&bhshe&by%he&
authority; or commonly reeeived in thab country a8 sueh; o
by & eopy eecrtified under the seal of the eountry or sovereign;
or by a recognition thereof in some publie aeb of the execentive
of the United States:
6: Aets of a county or munieipal eorporation of this statbe;
or of o board or department thereof; by a eop¥y; eeptified by
the legal keeper thereof; or by a printed beok published by the
authority of sueh eounty or eorporatien:
6: Documents of any other elass in this state; by the origi-
nal; of by & copy; eertified by the legal keeper thercof:
7. Documents of any other elass in & sister state; by the
eﬂgq-nal—efby&eepy-eefﬁ-ﬁedbythe}egalkeepepthereef-
together with the eertifieate of the seeretary of state; judge of
t—hesupreme—sape&%%ereem&t—yeeaﬁ—erm&y&eﬁ&e&yeﬁ
suech state; that the eopy is duly eertified by the officer having
&Deeumen%seﬁ&ﬁyeﬁhefe}assm&a@efeigneeﬂﬂ%fy-by
theeﬁgm&l—efby&eepy-eemﬁedby%helegalkeepef
with & eertifieate; under seal; of t—heeeuﬁ%fyersevere}gﬂ—%ha%
%hedeeumea%&s&v&hdaﬁdsubs&saﬂgdeeumeﬂteﬁsaeheeua-
try; and the eopy is duly eertified by the officer having the
legale&s%ed—yeﬁ%heeﬂgmal-ppewded—%h&em&nyfefeign
eountry which ig eomposned of or divided into sovercign andlorp
independent states or other politieal subdivisions; the eertifi-
eate of the eocuntry or sovercign herein mentioned may be
exeented by either the ehief exeeutive or the head of the state
department of the state or other political subdivision of sueh
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foreign eountry in whieh said documents are lodged or keph;
ander the seal of sueh state op other peliticsl subdivision; and
provided; further; that the signature of the sovercign of &
foreign eountry or the signature of the ehief executive or of
the head of the state department of a state or politieal sub-
division of a foreign eountry must be authentieated by the
eertifiente of the minister or ambassador or & eonsul; viee eon-
sulereensa&&r&gentﬁ%he@mted%&%esms&ehfereag&

eonntry:

9: Documents in the departmenis of the United States gov-
Comment. Section 1918 relates to hearsay, authentication of official
records, and the best evidence rule. To the extent that it permits
the acts of public officers to be proved by official records, it relates
to hearsay and is superseded by the hearsay exceptions contained
in Evidenece Code Sections 1270-1271 and 1280-1284. To the extent
that Section 1918 makes officially published books and documents
admissible without testimonial proof of authenticity, it is super-
seded by Evidence Code Sections 644 and 1530. To the extent that
Section 1918 pr0v1des the method of authenticating original official
writings, it is superseded by Evidence Code Sections 1400-1402
(relating to all writings) and by Evidence Code Sections 1452-1454
(relating to official writings). To the extent that Section 1918 per-
mits original official writings to be proved by certified or attested
copies, it is superseded by Evidence Code Sections 1506 (providing
an exception to the best evidence rule) and 1530 (providing a pre-
sumption of authenticity for certified or attested official writings).
Subdivision 4 of Section 1918 provides for the authentication of
a published foreign official journal by evidence that it was commonly
received in the foreign country as published by the requisite au-
thority. Although no similar provision appears in the Evidence Code,
such evidence may be used to authenticate official writings under the
general provisions of Sections 1400 and 1410, which provide that the
requirement of authentication may be met by ‘‘evidence sufficient to

sustain a finding of the authenticity of the writing.”’

Section 1919 (Repealed)
Sgc. 76. Section 1919 of the Code of Civil Procedure is re-
ealed.
P 1919. Pupiic RECORD OF PRIVATE WRITING BVWDENGE: A
publie reeord of a private writing may be proved by the origi-
nel record; or by a eopy thercof; eertified by the legal keeper
of the record-

Comment. Section 1919 is superseded by Evidence Code Sections
1452-1454 (relating to any official writings, including original public
records), 1507 (providing a best evidence rule exception for copies
of recorded writings), and 1530 (providing for proof of original
recorded writings by an attested or certified copy). See also EVIDENCE
CopE §§ 1532 and 1600, which prescribe the evidentiary effect of the.
official reecord of a private writing.
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Section 1919a (Repealed)
Sec. 77. Section 1919a of the Code of Civil Procedure is

repealed.
therefrom andfor eertifieates keph or issued by a elergyman or
etherperseﬁmeeeeréaaeemﬂ&}&wermeeeeréeneem%hthe

thentieated as preﬂded in Seetion 1010b-

Comment. Section 1919a provides that church records or certificates
issued by a church official are competent evidence of the facts recited
therein if the complex authentication requirements of Section 1919b
are met. Under Evidence Code Sectibn 1271, church records are
admissible to prove the facts recited therein to the same extent that
business records are admissible. In addition, Evidence Code Sections
1315 and 1316 provide that church records and certificates (as well as
comparable certificates issued by civil officers) are admissible to
prove facts of family history that are recited therein. The complex
authentication procedures of Section 1919b are not continued in the
Evidence Code. Church records and certificates may be authenticated in
the way that other private and business writings may be authenticated.

Section 1919b (Repealed)
Sec. 78. Section 1919b of the Code of Civil Procedure is
repealed.
1919b. Chureh records or registers or entries therefrom op
eertifientes; of the character mentioned in Seetion 10104 in
order to be admissible in ev—léenee- shall be proved by the

same or of gueh recond or pegister or of entries therefrom, and
thef&g%%ha—theisthepemenhmg%heeustedyeﬁmehreeeré

on pegister eertifiente; and thet sueh eertificate or copy
of ecrtifiente; record; register or entwien thervefrom; was duly
issued by the igsaing the same shall be attested either

e&etyerehareh—unéerh&sse&l—éheh&sesea&-erbyanotm
publie or other oivil officen authorized by law to take acknowl-

er%eissueeemﬁea%esastethegenmeﬂessefslg-
natares endfor the eorreeiness of doecuments or of eopies
thereof; under his seal; i€ he has a seals provided; further;
that the faet that saeh record; register and/or eertifieate is a
document kept in aecordanee with law o» in acecordanece with
the rules; regulations and/or requirements of a religious de-
ﬂemaahen-seeieﬁyereharehmaybeprevedbytheeemﬁeﬁe
of sueh bishop; ehief priest; president; distriet superintendent
or othor presiding officer of such »rcligions denemination; so-
eiety or ehureh or of & notary publie or other eivil officer
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authorized by law to take scknowledemenis andfor to issue
eertifientes as to the genuineness of signatures and/or the eor
ke has a seal; and provided; further; that the genuineness of
the signature and the status of sueck bishop; chief priest; presi-
dent; distriet superintendent or other presiding officer of sueh
fehg}euséeﬁemm&tma-seeiet-yerehufeh-aﬂd%efémehﬁe-
tary publie or other eivil officer shall; in this state or in any
other state in the United States; be anthentieated by the eerti-
fleate of the seeretary of state of sueh state; and shall. in &
foreign countey; be authenticated by the eertifieate of the
sovereign or other ehief execeutive of sueh forcign eountry or
the head of the state department thereof; under the seal of
saeh foreign eountry or of such state department; and that
of the state department of sueh foreign country must be au-
thentieated by the eertificate of the minister or ambassader
oF o eonsul; viee econsul or eonsular agent of the Prnited States
in such foreign eountry; but if sueh forecign ecuntry be one
eomposed of or divided into sovercign andfor independent
stetes or other politieal subdivisions; the eertificate of the ehief
exeeuntive or of the head of the state department of sueh
foreign eountry herein referred to; may be exceuted by the
ehief exeeutive or by the head of the state department of the
state or other pelitieal subdivision of sueh foreign ecountry;
in whieh said eertificates; records; andfor registers are lodged
or kept; under the seal of sueh state or other political sub-
division; and the signature of the chief execentive or of the
head of the state department of sueh state or other politieal
subdivision shall be authenticated in the manner hereinbefore
provided for the authentication of the signature of the sevw
ereign; ehief exeeutive or head of the state department of e
foreign eountry:
Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1919a.

Section 1920 (Repealed)

Sec. 79. Section 1920 of the Code of Civil Procedure is re-
pealed.

1920. Entries in publie or other official boeoks or records;
m&demthepefﬁefmaﬂeeeﬁhmd-u%ybyep&bheeﬁeereﬁ
t—h—tsS%a%e—erbyaﬁebhePpefseﬂmthepepfepm&ﬁeeeﬁed-u%f
speeially enjeined by low; are prima faeie evidenee of the
faets stated therein:

Comment. Section 1920 is superseded by the business records excep-
tion contained in Evidence Code Sections 1270 and 1271, by the ex-
ception to the hearsay rule for official records and other official writings
contained in Evidence Code Sections 1280-1284, and by various specific
exceptions to the hearsay rule that will continue to exist under various
sections of the Evidence Code and other codes. The broad language of
Section 1920 has been limited in Evxidence Code Section 1280 to reflect
‘existing law. See the Comment to EvipENnce Cope § 1280. See also
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EvipEnce CopE § 664 (presumption that official duty has been regularly
performed).

Section 1920a (Repealed)
Sec. 80. Section 1920a of the Code of Civil Procedure is
repealed.
1920a- Pheotographie copies of the reecords of the Depart-
ment of Motor Vehieles when eertified by the department; shall
be admitted in evidenee with the same foree and effeet as the
original reeords:
Comment. Section 1920a is unnecessary in view of Evidence Code
Sections 1506 and 1530. See also EvipEnce Cobe § 1550.

Section 1920b (Repealed)

Sec. 81. Section 1920b of the Code of Civil Procedure is
repealed.

3920b: A print; whether enlarsed or not; from any phete-
egraphie film; ineluding any photographie plate; mierophote-
graphie flm; or photestatie negative; of any original reeord;
decument; instrument; plan; beek or paper may be used in
all instanecs that the original reeord; deecwnent; instrument;
plan; book or paper might have been used; and shall have the
£ull foree and effeet of said original for all purpeses provided;
that at the time of the taking of said photographie film; miero-
photegraphie; photestatie or similar reproduetion; the person
or officer under whose direetion and eontrel the same was
taken; attached thereto; or to the scaled container in whieh

t—hesamew&spl&eedaﬂdh&sbeeﬂkept—ermeef-pef&eedm

the faet that; the same was so taken under his direetion and
esntrok

Comment. Section 1920b is recodified as Evidence Code Section 1551.

Section 1921 (Repéaled)
Sec. 82. Section 1921 of the Code of Civil Procedure is re-

1921, Juerior’s JUDGMENT BN OFHER STATHES; HOW PROVED:
A&aﬂseﬂﬁ%&em%hefeeefderéeeke‘eﬁ&hsﬁeeeﬁéhe
Peaee of & sister State; of & judement rendered by him; of
sible evidence of the faets stated therein:
Comment. Sections 1921 and 1922 are superseded by Evidence Code
Sections 1270-1271, 1280, 1452, 1453, 1506, and 1530.

Section 1922 (Repealed)

Sec. 83. Section 1922 of the Code of Civil Procedure is re-
pealed.
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1922. Samm  There must be attached to the transeript a
ecetifiente of the Justice that the tranceript is in all respeets
eerreet; and that he had jurisdiction of the aetion; and alse &
farther eertifieate of the Clerk or prothonetary of the eounty
ment; under the seal of the eounty; or the seal of the Court
of Common Pleas or County Court thereof; eertifying that the
person subseribing the transeript was; at the date of the jude-
ment; & Justiee of the Peace in the eounty; and that the signa-
tare is genuine: Such judement; procecedings; and jurisdietion
may alse be proved by the Justiee himself; on the produetion
eﬁhisdeeke%-erby&eepyeﬁﬁheﬁdgmen%-eﬂdhiseml
examination a8 & withess:

Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1921.

Section 1923 (Repealed)

Sec. 84, Section 1923 of the Code of Civil Procedure is re-
pealed.

1023: Whenever g eopy of a writing is eertified for the
that the eopy is a eorreet eopy of the original; or of a speeified
part thereof; ag the eage may be: The eertifieate must be under
the offieinl seal of the eertifying officer; if there be any; or i
he be the Clexk of a Cours having a seal; under the sgeal of
sueh Court:

Comment. Section 1923 is superseded by Evidence Code Section 1531.
See the Comment to that section.

Section 1924 (Repealed)
SE(()i. 85. Section 1924 of the Code of Civil Procedure is re-
pealed.
Avrtiele applieable to the publie writings of & sister State; are
egqually applicable to the publie wﬁmgs of the United S%&tes—
or & Territory of the United States:
Comment. Section 1924 is unnecessary because the sections to which
it relates are repealed.

Section 1925 (Repealed)

Sec. 86. Section 1925 of the Code of Civil Proeedure is re-
pealed.
1925. CERIEICATRES OF PURCHASE PRIMARY BVIDENGH 6OF
OwWNBRSHER: A ecrtifiente of purehase; or of loeation; of any
lands in this State; issued or made in pursuanee of any law of
the Dnited States; op of this State; is primery evidenee that
the holder or assignee of sueh eertifieate is the owner of the
land deseribed thereins but this evidenee may be overeome by
proof that; ab the time of the loeation; on time of filing & pre-
emption elaim on which the eertificate may have been issued;
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the land was in the adverse possession of the adverse party;
or these under whom he elaims; or thab the adverse party i
holding the land for mining purposes:

Comment. Section 1925 is recodified as Evidence Code Section 1604.

Section 1926 (Repealed)
Sec. 87. Section 1926 of the Code of Civil Procedure is re-
pealed.
1926: An entry made by en officer; or Board of officers; or
gaeh entry
Comment. Section 1926 is superseded by Evidence Code Sections
1270-1271 and 1280-1284. See the Comment to EvipENceE CobE § 1280
for a comparison of the existing law and the provisions of the Evidence
Code.

Section 1927 (Repealed)
SEc. 88. Section 1927 of the Code of Civil Procedure is re-
pealed.
State of California; issued or granted by the United States of
Amerien; shall eontain o statement of the date of the loeation
of o elaim or elaims; upon whieh the granting or icsuanee of
denee of the date of pueh loeation:
Comment. Section 1927 is recodified as Evidence Code Section 1602.

Section 1927.5 (Repealed)

Sec. 89. Section 1927.5 of the Code of Civil Procedure is
repealed.

1927-5- Dﬂphe&teeepwseada&thenﬁemdmslaﬂens&f
orizingl Speanish title papers relating to land elaims in this
Stave; derived from the Spanish or Mexiean Qovernments;

under the supervision of the Xeeper of Avehives;
authenticated by the Surveyer-Genecral or his sueeessor and
by the Keeper of Arehives; and filed with o eounty reeordes;
in gecordanee with Chapter 281 of the Statutes of 1865-6; are
receivable as prima faeie evidenee in all the courts of thig
State with like foree and effeet as the originals and witheud
proving the excention of sueh originals:
Comment. Section 1927.5 is recodified as Evidence Code Section
1605.

Section 1928 (Repealed)

Sec. 90. Section 1928 of the Code of Civil Procedure is re-
pealed.

1928 A deed of econveyance of real property; purporting
to have been exeented by & proper officer in pursuanee of legal
process of any of the eourts of record of this state; aclmowl-
edged and reeorded in the office of the reeorder of the eounty
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svherein the real property therein deseribed is situated; or the
record of suek deed; or @ eertified eopy of such record is prima
faeie evidence that the property or interest therein deseribed
was thereby eonveyed to the grantee named in sueh deed:
Comment. Section 1928 is recodified as Evidence Code Section 1603.

Sections 1928.1-1928.4 (Repealed)
Sec. 91. Article 2.1 (commencing with Section 1928.1) of
Chapter 3 of Title 2 of Part IV of the Code of Civil Procedure
is repealed.
Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of
Civil Procedure consists of Sections 1928.1-1928.4. See the Law Revi-
sion Commission’s Comments to these sections. .

Section 1928.1 (Repealed)
Seerctary of War; the Seeretary of the Navy; or other officer
or employee of the United States authorized to make sueh
50 U: S: C: App: Supp- 100117 as i read on May 3; 1945;
or iy thereafier amended; or a duly eertified eopy of sueh find-
ing; shall be reecived in any eourt; office; or other plaee in this
State as evidenee of the death of the person therein found to
appearanee:

Comment. Section 1928.1 is recodified as Evidence Code Section

1282,

Section 1928.2 (Repealed)

19282 An offieial wwritten report or reeord; or duly eerti-
fied eopy thereof; that a person is missing; missing i aebion;
interned in & neutral eouniry; or beleaguered; besieged; or
eaptured by an enemy; or iy dead; or ig alive; made by any
officer or cmployee of the Dnited States anthorized by any
Il of the United States to make sueh report o reeord; shall
be received in any eourt; office; or other plaece in this State as
evidenee that suech person is misging, missing in asetion; -
terned in & nentral country; or belcaguered; besieged; or eap-
tured by an chemy; oF is dead; or iv alive; as the ease may be:

Comment. Section 1928.2 is recodified as Evidence Code Section
1283. See also EvipEnceE Cobe § 1530 (purported copy of writing in
custody of public employee).

Section 1928.3 (Repealed)

1928.3. Ior the purpeses of this artiele any finding; report;
or reeord; or duly eextified eopy thereof, purporting to have
been signed by an offieer or emplovee of the United States de-
seribed in thig artiele shall prima faeie be deemed to have been
gigned and issued by sueh an officer or employee pursuand to
law; and the persen sighing sueh report op record shall prime
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faeie be deemed to have acted within the seope of his anther-
#y H a copy purports to have been eertified by & persen
awvthorized by law %o eertify it sueh eertified eepy shall be
primn faeie evidenee of his a-&theﬂt-y so to eertify:
Comment. Section 1928.3 is unnecessary in view of Evidence Code
Sections 1452, 1453, and 1530.

Section 1928.4 (Repealed)

19284, If any provision of this artiele or its application
to any person or eircumstanee is held invalid; sueh invalidity
shall not affeet any other provision or apphe&t—teﬁ of the ar-
tiele whieh ean be given effeet without the invalid prevision
or application; and %o this end the provisions of this artiele
are deelared to be severable:

Comment. Section 1928.4 is unnecessary in view of Evidence Code
Section 3.

Section 1936 (Repealed)

SEc. 92. Section 1936 of the Code of Civil Procedure is re-
pealed.

1936- Historieal works; books of seicnee or art; and pub-
lished maps or charts; when made by persens indifferent be-
tween the parties; are prima faeie evidenee eﬁ faety of general
notoriety and interest:

Comment. Section 1936 is recodified as Evidence Code Section 1341,

Section 1936.1 (Repealed)

Sec. 93. Section 1936.1 of the Code of Civil Procedure is
repealed.

19361 In-hospital medieal staff eommittees of a licensed
hospital may engage in researeh and meeheal stady for the

ﬂa%medwalfeeeféseﬁaﬁyp&ﬁeﬁeshaﬁﬁeﬁbe&ﬁee%edbythm
seetion:

This seetion shall nob be applicable to evidenee wwhieh i
material and relevant to & eriminal Proeeceding:

. Comment. Section 1936.1 is recodified as Evidence Code Section
156.

Section 1937 (Repealed)

Sec. 94. Section 1937 of the Code of Civil Procedure is re-
pealed.
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1937 ORicENAL WRITING 76 BE PRODUCED OR ACCOTNTED FOR:

The original writing must be produced and proved; exeept 88

provided in Seetions 1855 and 1919: If it has been lost; proof

of the loss must first be made before evidenee ean be given

proof of the due exceution of the writing, ity eontents may be

proved by a eopy; or by a reeital of i3 eontents in some

authentie deeument; or by the recolleetion of & witness; as
preﬁdedeeeﬁeﬂ}S%

Comment. Sections 1937, 1938, and 1939 relate to the best evidence

rule and are superseded by Evidence Code Sections 1500-1510.

Section 1938 (Repealed)

Sec. 95. Section 1938 of the Code of Civil Procedure is re-
pealed.

1938; W B¥ POSSESSION OF ADYERSE PAREY, NOTICH TO BR
ervme If the writing be in the eustody of the adverse party;
he must fireb have reasonable notice to produee it: I he then
£ail to do so; the eontents of the writing may be proved as in
ease of it loss: Butb the notice to produee it is not neeessary
where the writing is iteelf a notiee; or where it has been wrong-
fully obtained or withheld by the adverse party

Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1937.

Section 1939 (Repealed)
Sec. 96. Section 1939 of the Code of Civil Procedure is re-
pealed.
1939 WRITINGS GALLED FOR AND INSPEOTED MAY BB WIPH-
weep- Though e writing ealled for by one party is produeed
Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1937.

Section 1940 (Repealed)
Sec. 97. Section 1940 of the Code of Civil Procedure is re-
pealed.
19408: Any writing may be proved either:
any one who saw the writing exeeuteds ox;
Two—B¥ ewéenee of the genuineness of the h&ndwmﬁﬁg of
the makers or;
fP-hfee—By & subseribing witness:
Comment. Section 1940 is recodified as Evidence Code Sections 1413
and 1415,

Section 1941 (Repealed)

Sec. 98. Section 1941 of the Code of Civil Procedure is re-
pealed.

1941 OFEBER VIENBSSHS MAY AHS0 FRseF¥: 1f the sub-
seribing witnesy denies or does not reeoleet the exeeution of
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the writing, s exeeution may still be proved by other ewi-
denee:
Comment. Section 1941 is recodified in substance as Evidence Code
Section 1412.

Section 1942 (Repealed)
SEC. 99. Section 1942 of the Code of Civil Procedure is re-
pealed.
1942. WanN BVIDENCE OF BXROUIION NOF NECHSSARY:
Where; however; evideree is given that the party against
whem%hemhagwe&eredh&sa%aayﬁmee&m&e&ﬁsexeeu—
tion no other evidence of the exeeution need be given; when
the instrument is one mentioned in Seetion 1045; or one pro-
duced from the eustody of the adverse party; and hes been
aeted upon by him as genuine:
Comment. Section 1942 is recodified in substance as Evidence Code
Section 1414,

Section 1943 (Repealed)

Sec. 100. Section 1943 of the Code of Civil Procedure is
repealed.

1943 Bvmencn oF mANDWRIEEING: The handwriting of a
pergon ma¥F be proved by any one who believes ib $o be his; and
weho has seen him write; or has seen weritings purperting fo be
has-u-pe&wh&ehheh&sae%ederbeeneh&rge&-&n&whehas
thus sequired & lknowledge of his handwriting:

Comment. Section 1943 is recodified in substance in Evidence Code
Section 1416.

Section 1944 (Repealed)

Sec. 101. Section 1944 of the Code of Civil Procedure is
repealed.

1944: ILvidenee respeeting the hendwriling may also be
gweﬂby&eem-paﬂsen-m&éeby%hemtnessef%hejﬂry-mth
writings admitied or treated as genuine by the perty against
whom the evidenee is offered; or proved to be genuine o the

Comment. Section 1944 is recodified in substance in Evidence Code
Sections 1417 and 1418.

Section 1945 (Repealed)

Sec. 102. Seection 1945 of the Code of Civil Procedure is
repealed.

Comment. Section 1945 is recodified as Evidence Code Section 1419.
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Section 1946 (Repealed)

Sec. 103. Section 1946 of the Code of Civil Procedure is
repealed.

1946 The entries and other writings of a deeedent; made
at or near the time of the itransaetion; and in a pesition te
kmwt—he#?&e%sst—a%ed%herem—maybere&d&spm&f&e&eeﬁ-
denee of the faets stated therein; in the folowing essess

One—When the éntry was m&de against the interest of the
person malking i

Two—When it was made in a pfefess&eﬁa} eapaeity and in
the ordinary eourse of professionel eonduet:

Fhree—When it was made in the peffefmaﬂee of a duty
speeially enjoired by law-

Comment. The first subdivision of Section 1946 is superseded by the
declaration against interest exception to the hearsay rule contained
in Evidence Code Section 1230; the second subdivision is superseded
by the business records exceptlon contained in Evidence Code Sections
1270 and 1271; and the third subdivision is superseded by the business
records exception contained in Evidence Code Sections 1270 and 1271,
the official records exceptions contained in Evidence Code Sections
1280-1284, and the various other exceptions to the hearsay rule con-
tained elsewhere in the Evidence Code and in other codes.

Section 1947 (Repealed)

Sec. 104, Section 1947 of the Code of Civil Procedure is
repealed.

1947, GCorms oF BNIRIEG AES0 ALLOWED: Wheb a1 enbey
from another ab or near the time of the transaetion; all the
entries are equally regarded as originals:

Comment. Section 1947 was a necessary provision when the only
hearsay exception for business records was the common law ‘‘shop
book’’ rule. That rule required that an entry be an original entry in
order to qualify for admission in evidence. The business records ex-
ception to the hearsay rule contained in Evidence Code Sections 1270
and 1271 does not require that the entry be an original entry so long
as it was made in the regular course of the business at or near the
time of the act, condition, or event recorded. As Section 1947 no longer
has any significant meaning, it is repealed.

Section 1948 (Repealed)

Sec. 105. Section 1948 of the Code of Civil Procedure is
repealed.

1048- Ewrypm&%ewr&mg—exeep%}&s%w&lsaﬂdtesﬁa-

veyanees of real property; and the eerbificate of sueh aclnowl-
edgment or proof is prima facie evidenee of the execeution of
the weiting. in the same manner as if it Were a eonveyanee
of real property:
Comment. Section 1948 is recodified in substance as Evidence Code
Section 1451.
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Section 1951 (Repealed)

Sec. 106. Section 1951 of the Code of Civil Procedure is
repealed.

1961 Ewery instrument conveying or affeeting real prop-

erty; aclmowledged or proved and eertified; as provided in the

Civil Code; may; together with the eertifieate of aselnowledg-

men%erpmef-bere&dmewéeﬁeem&n&eﬁeﬂerpfeeeeehﬂg-

without farther proofs also; the original record of such eon-

W%m%ﬁumeﬂt%hﬁseelmeﬂedgederpfeved-er&eef-

tified eopy of the reeord of such eonvevanee or instrumend

t—hm&elmewledgederpmed—maybere&dmewdeﬂeemh

the like effeet as the eoriginal ingtrument; withoubt furthes

Comment. Section' 1951 is superseded by Evidence Code Sections

1451, 1532, and 1600.

Sections 1953e-1953h (Repealed)

Sec. 107. Article 5 (commencing with Section 1953e) of
Chapter 3 of Title 2 of Part IV of the Code of Civil Procedure
is repealed.

1953e: The term “husiness” as vsed in this artiele shall in-
elude every kind of business; profession; eecupation; ealling or
operation of institutions; whether earried on for profit or not:

19534 Areeerée%&naet—eeﬁdit-}eﬂerweﬁt-sha&mse
far as relevant; be eompetent evidenee if the eustodian or other
ness; ab or near the time of the aet; eondition or event; and iy
and time of preparation were sueh as to justify He admission:

1963£56: Subjeet to the eonditions impesed by Seetion
1953£; open book accounts in ledgers; whether bound or un-
beu-nd— shall be competent evidenee:

- This artiele shall be go interpreted and eenstrued
a8 to effectunte its general purpose to make uniform the low
of those States whieh eruet it

1953h: Fhis article may be eited as the Um«fepm Business
Reeords as Bvidenee Aet:

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Seetions 1953e-1953h. These sections, which
constitute the Uniform Business Records as Evidence Aect, are recodi-
fied as Evidence Code Sections 1270-1271. Sections 1270-1271 do not,
however, include the language of Section 1953f.5, which was added to
the Code of Civil Procedure in 1959. Section 1953f.5 is not in the
Uniform Act, and it inadequately attempts to make explicit the liberal
case law rule that the Uniform Act permits admission of records kept
under any kind of bookkeeping system, whether original or copies,
and whether in book, card, looseleaf, or some other form. The case
law rule is satisfactory, and Section 1953f.5 may have the unintended
effect of limiting the provisions of the Uniform Aect. See Teniative
Recommendation and a Study Relating to the Unitform Rules of Evi-
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dence (Article VIII. Hearsay Evidence), 6 CaL. Law Revision CoMMm N,
Rep., Rec. & STUDIES Appendiz at 516-517 (1964 ).

Sections 1953i-1953/ (Repealed)
Scc. 108. Article 6 (commencing with Section 1953i) of
Chapter 3 of Title 2 of Part IV of the Code of Civil Procedure

is repealed.
1963+ I—E&nyb&s&aess;insbi%&ﬁen;membereﬁ&pmﬁgssieﬁ

eveﬂ{—aﬂdm%hefeguhfeeafsee%b&smessh&seaﬂsedaﬁ-y
eral-le%%hesame%ebe%eeerded—eep&ederrepredaeedby&n—y
miereecard;

1953k This article may be eited as the Uniform Photo-
graphie Copies of Business and Publie Reeords as Ewidenee
Aet:

eode:

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code
of Civil Procedure conmsists of Sections 1953i-19531. These sections,
which comprise the Uniform Photographic Copies of Business and
Public Records'as Evidence Act, are recodified as Evidence Code
Section 1550.

Section 1954 (Repealed)
Sec. 109. Chapter 4 (consisting of Section 1954) of Title
2 of Part IV of the Code of Civil Procedure is repealed.
1954: Marrnmath oBFBOTS: Whenever an objeet; eognizable
by the senses; has sueh o relation o the faeb in dispute as to
afford reasenable grounds of belief zespeeting ib; or to make
an&emm%hesumef%heeﬂdeﬂee;s&ehebjeetmaybeexhab-
ited to the jury; er its existenee; situation; and character may
be proved by witnesces: The admission of such evidenee musé
be regulated by the sound digseretion of the Court:
Comment. Section 1954 is unnecessary in light of Evidence Code
Sections 140, 210, 351, and 352.
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Sections 1957-1963 (Repealed)
Sec. 110. Chapter 5 (commencing with Seetion 1957) of
Title 2 of Part IV of the Code of Civil Procedure is repealed.
Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Pro-
cedure consists of Sections 1957- 1963 See the Law Revision Commis-
sion’s Comments to these sections.

Section 1957 (Repealed)
1957 I NDImBOT BVIDENGCHE CLASSHMED: Indireet evidenee is
of two leinds-
1 Inferencess; and;
2- P—Pesum-pt-}eﬂs-
Comment. Section 1957 is inconsistent with Evidence Code Sections
140 (defining ‘‘evidence’’) and 600 (defining ‘‘presumption’’ and
‘‘inference’’). See the Comments to EvipEncE Copk §§ 140 and 600.

Section 1958 (Repealed)

1968: I ERENCE DEFINED: An inferenee 18 a deduetion
which the reasen of the jury mekes from the faets preved;
without an express direetion of law to that effeet:

Comment. The substance of Sections 1958 and 1960 is restated in
subdivision (b) of Evidence Code Section 600,

Section 1959 (Repealed) _ :

1959: PresUMPTION DEFRNED: A presumphion is o dedue-
tien which the law expressly direets to be made from partieu-
lar foebs:

Comment. Section 1959 is superseded by subdivision (a) of Evi-
dence Code Section 600.

Section 1960 (Repealed)
1960 I HmN AN RIFERENCE ARISES: An inference must be
founded-

1 On & faet legally proveds and;
Q-Oﬂsaeh&éed—&eheﬂ#em%haﬁfae%asmwmaﬂ%edbye

eonsideration of the usual propensities or passions of men; the
partienlar propensities or passions of the persor whese aet is
in question; the eourse of business; or the eoturse of nature:
Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1958.

Section 1961 (Repealed)

1961 PrESUMBTIONS MAY BB CONTROVERTED; WHEN: A
pregumphion {unless declared by law to be conelusive) may be
eontroverted by other evidenee; direet or indireets bub unless
go controverted the jury are bound to find aeceording to the
presgmption:

Comment. Section 1961 is superseded by Chapter 3 (commencing
with Section 600) of Division 5 of the Evidence Code, which pre-
seribes the nature and effect of presumptions.

12—24465
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Section 1962 (Repealed)

1962: The folowing presumptions; and no others; are
deemed eonelusives

%Aﬁ:;hem&sm&égml—t—ym&ﬁt—%%mt—hedehbef&teeem-
mission an unlaowful aet; for the purpese of injuring
anothers

2. The trath of the faets reeited; from the reeital in @
written instrument between the parties thereto; or their sue-
eessors in interest by a subsequtent Hitle; but this rule does neb
appl¥ to the reeital of a consideration

&Whe&e%%ap&t—yhas—byh&sméee}afa—t-}en—&et—ef
omission; intentionally and deliberately led aneother to believe
& partienlor thing true; and to aet upon sueh belief; he ean-
not; in any ltigation arising oub of sueh deeclaration; aet; or
emifsion; be permitted to falsify it

4 A tenant is not permitted to deny the title of his land-
loxrd at the time of the commencement of the relation

5—Net—mths%&ﬁd&ﬂg&nye%hefpfeﬂswne£}aw—%heissaee£
&w&-feeehﬂ-b&&ngw&hherhﬂebaﬂd—whe}sne%mpeteﬂt-}s

presumed to be legitimates

6: The judgment or order of a eourt; when deelared by this
eode to be eoneclusiver but sueh judement or order must be
aleged in the pleadings if there be an opportunity te de ses
if there be no such oppertunity; the judgment or order may be
used as evidenees

%Aaye%herpres&m-pﬁenwh&ehbyst&t—u%e&sexpressl—y
made eonelusive:

Comment. Subdivision 1 of Section 1962 is repealed because it ‘‘has
little meaning, either as a rule of substantive law or as a rule of
evidence . . . .”” People v. Gorshen, 51 Cal.2d 716, 731, 336 P.2d 492,
501 (1959).

Subdivisions 2, 3, 4, and 5 are superseded by Evidence Code Sections
621-624.

The first clause of subdivision 6 states the meaningless truism that
judgments are conclusive when declared by law to be conclusive. The
pleading rule in the next two clauses has been recodified as Section
1908.5 of the Code of Civil Procedure.

Subdivision 7 is merely a eross-reference section to all other presump-
tions declared by law to be conclusive. This subdivision is unnecessary.
See EvipENCE CoDE § 620.

Section 1963 (Repealed)

1963 All other presumptions are satisfeetory; if uneontra-
die%ed—lllhey&reéenemma%eddmp&tablepfes&mpﬁeﬂs-&né
may be eontroverted by other evidenee: The following are of
that kind-

1. That & person is innoeent of erime or Wrong;

2. That an unlawal aet was done with an unlawiul intents

3- That o person intends the ordinary eonsequenee of his
yoluntary aety
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4: That o person takes ordinary eare of his own coneerns:
5: That evidenee wilfully suppressed would be adverse if

produeeds

_ 6 That higher evidenee would be adverse from inferior be-

ing produeced:

T That money paid by one to aneother was due to the latters
&lpha%e%haﬂgéelweredbyeﬁe%eaﬁeﬁhefbe}e&ged%et—he

latters

10: That former rent or instellments have been paid when &
reeeips for later is produeedy

11 That things which a person possesses are owned by himy

12: That o person is the owner of property from exereising
aets of owncrship over it; or from eommon reputation of his
ownerships

13- That a person in poessession of ar order on himself for
the payment of money; or the delivery of a thing; has paid
the money or delivered the thing secordinglys

%%&G&persenaeﬁ&gm&p&bheeﬁeew&sregﬂl&ﬂy

to it
%a%eﬁeta-ld&t—yhasbeenreg—ulaﬂyper—ﬁemed*

J:S—%&G&ee&r%%g&dge—&eﬂ&g&ss&eh—whet—herm%h&s
State or any other state or eountry; was aeting in the lawful
exereise of hin jurisdietion:

17 That a judieial reeord; when not eorelusive; does still
eorreetly determine or seb forth the rights of the parties;

18; That ol matters within an issue were laid before the
jury and passed upen by them; and in like manner; that oll
ma%terswt—hm&subm-}ssm to erbitration were laid before

%%ﬁaﬂeﬂdemneﬂteﬁaﬂegeﬁab}epremeﬁyﬂe%eer
bill of exchange was made at the Hime and place of making
the nete or bill;

23: That a wreiting is truly dateds

24. That a letter duly direeted and meailed was reeeived in
the regular eouzse of the maily

26: That a persen not heard from in seven years is deads

%@h&baeq-u&eseenee%eﬂewedsﬁ*em&behe%t—h&%%het—hmg
aegquicseed in was econformable to the right or faets

28. That thines have happened acecording to the ordimary
eourse of nature and the erdinary habits of lifes

29. That persons aeting as eopartners have entered into a
eontraet of eopartnerships

30: That & man and woman deporting themselves as hus-
band and wife have entered into a lawful eoniraet of mar-

riages
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81 Thet a child born in lawful wedloek; there being ne
diverce from bed and board; is legitimate

32: Thab a thing onee proved +0 exist eontinues as long as is
asaal with things of that natures

33: That the law has been

%%a%&deeameﬁ%erwﬁagmere%h&n%ye&fseldis
genuine; wher the same has been sinee generally aeted upen
asge&amebypefsenshavmgaﬂm%efes%mthequesﬁen—&nd
s eustody has been satisfaetorily

%%ﬁeprtn%ed&ndpubhshedbeek-pufpeﬁmgﬁebe
pﬁﬁé_ederpubhshedbypﬂbheaﬁheﬂt-th&sseprm%eder

published;

36: That a printed and published bools purperting to eon-
tain reports of eases adjudeed in the tribunals of the State er
eountry where the book is published; eontains eorreet reports
of sueh easess

L @ha%et—msteeeretherpemen—whesed-u%yﬁwas%eeen—
vey rpeal property to & partienlar person; has aetuslly eonm-
weyed +0 him; when sueh presumphion is neeessary to perfeet
the title of such person or his sueeesser in interesty

38 @heamﬂ%ei'fap%edusebythepubheef}&ndfer&buﬂ&l
gre&ném%eyeaf&mththeeeﬂsen%eftheem&ném
eut & reservation of his rights; is presumptive evidenee of his
intention to dedieate it to the publie for that purpeses

389: That there was & good and sufficient eonsideration for a
wwritten eontreets

%%ﬁpfepef%yeﬁeda%%heaﬂeefdea%hbyepersen
whehadbeeadwereedf—remh&serherspeusemere%h&nieuf
years prior thereto was nob community property sequived dur-
ing marriage with such divoreed spouse; but is his er her sepa-
rate property:

Comment. Many of the presumptions listed in Section 1963 are
classified and restated in the Evidence Code. A few have been recodi-
fied as maxims of jurisprudence in Part 4 of Division 4 of the Civil
Code. Others are not continued at all. The disposition of each sub-
division of Section 1963 is given in the table below. Following the
table are comments indicating the reasons for repealing those provi-
sions of Section 1963 that are not continued in California law.

Section 1963
(subdivision) Superseded by
1 Evidence Code Section 520
2 Not continued
3 Civil Code Section 3544 (added in this recommendation)
4 Evidence Code Section 521
5 Not continued (But see Evidence Code Section 413)
6 Not continued (But see Evidence Code Section 412)
7 Evidence Code Section 631
8 Evidence Code Section 632
9 Evidence Code Section 633
10 Evidence Code Section 636
11 Evidence Code Section 637
12 Evidence Code Section 638
13 Evidence Code Section 634
14 Not continued
15 Evidence Code Section 664
16 Evidence Code Section 666
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Section 1963
(subdivision) Superseded by
17 Evidence Code Section 639
18 Not continued
19 Civil Code Section 3545 (added in this recommendation)
20 Not continued
21 Commercial Code Sections 3306, 3307, and 3408
22 Not continued
23 Evidence Code Section 640
24 Evidence Code Section 641
25 Not continued
26 Evidence Code Section 667
27 Not continued
28 Civil Code Section 3546 (added in this recommendation)
29 Not continued
30 Not continued (But see Evidence Code Section 1314)
31 Evidence Code Section 661 .
32 Civil Code Section 3547 (added in this recommendation)
33 Civil Code Section 3548 (added in this recommendation)
34 Evidence Code Section 643
35 Evidence Code Section 644
36 Evidence Code Section 645
37 Evidence Code Section 642
38 Not continued
39 Unnecessary (duplicates Civil Code Section 1614)
40 Civil Code Section 164.5 (added in this recommendation)

Subdivision 2 is not continued because it has been a source of error
and confusion in the cases. An instruction based upon it is error
whenever specific intent is in issue. People v. Snyder, 15 Cal.2d 706,
104 P.2d 639 (1940); People v. Maciel, 71 Cal. App. 213, 234 Pac.
877 (1925). A person’s intent may be inferred from his actions and
the surrounding circumstances, and an instruction to that effect may
be given. People v. Besold, 154 Cal. 363, 97 Pac- 871 (1908).

Subdivisions 5 and 6 are not continued because, despite Section 1963,
there is no presumption of the sort stated. The ‘‘ presumptions’’ merely
indicate that a party’s evidence should be viewed with distrust if he
could produce better evidence and that unfavorable inferences should
be drawn from the evidence offered against him if he fails to deny
or explain it. A party’s failure to produce evidence cannot be turned
into evidence against him by reliance on these presumptions. Hampton
v. Rose, 8 Cal. App.2d 447, 56 P.2d 1243 (1935); Gervetz v. Boys’
Market, Inc., 91 Cal. App.2d 827, 830, 206 P.2d 6, 8-9 (1949). The sub-
stantive effect of these ‘‘presumptions’’ is stated more accurately in
Evidence Code Sections 412 and 413.

Subdivision 14. The presumption stated in subdivision 14 is not con-
tinued because it is unnecessary, inaceurate, and misleading. This pre-
sumption has been used most frequently to sustain the validity of the
official acts of a person acting in a public office when there has been no
evidence to show that such person had the legal right to hold office. See,
e.g., City of Monterey v. Jacks, 139 Cal. 542, 73 Pac. 436 (1903) ; Delphi
School Dist. v. Murray, 53 Cal. 29 (1878). The presumption is unneces-
sary for this purpose, for it is well settled that the ‘¢ ‘acts of an officer
de facto, so far as the rights of third persons are concerned, are, if
done within the scope and by the apparent authority of office, as valid
and binding as if he were the officer legally elected and qualified for
the office and in full possession of it.” '’ In re Redevelopment Plan for
Bunker Hill, 61 Cal.2d __., ___, 37 Cal. Rptr. 74, 88, 389 P.2d 538, 552
(1964) ; Oakland Paving Co. v. Donovan, 19 Cal. App. 488, 494, 126
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Pac. 388, 390 (1912). Under the de facto doctrine, the validity of the
official acts taken is conclusively established Town of Susanville v.
Long, 144 Cal. 362, 77 Pac. 987 (1904) ; People v. Hecht, 105 Ca:? 621,
38 Pac. 941 (1895). Thus, most of the cases applying subdivision 14
are erroneous in indicating that the official acts of a person acting in a
public office may be attacked by evidence sufficient to overcome the
presumption of a valid appointment. These cases can be explained only
on the ground that they have overlooked the de facto doctrine. Compare
People v. Ah Lee Doon, 97 Cal. 171, 31 Paec. 933 (1893) (using presump-
tion to sustain authority of judge who presided at murder trial), with
People v. Sassovich, 29 Cal. 480 (1866) (using de facto doctrine to sus-
tain authority of judge who presided at murder trial).

In a few cases, subdivision 14 has been cited to support the authority
of an officer to certify a copy of an official document. People v. Beal,
108 Cal. App.2d 200, 239 P.2d 84 (1951); People v. Howard, 72 Cal.
App. 561, 237 Pac. 780 (1925). Evidence Code Sections 1452 and 1453
make the presumption unnecessary for this purpose.

In cases where the presumption might have some significance—cases
where the party occupying the office is asserting some right of the office-
holder—the presumption has been held inapplicable. Burke v. Edgar,
67 Cal. 182, 7 Pac. 488 (1885).

Subdivision 18. No case has been found where subdivision 18 has
had any effect. The doctrine of res judicata determines the issues con-
cluded between the parties without regard to this presumption. Parnell
v. Hahn, 61 Cal. 131, 132 (1882) (‘‘the judgment as rendered . . .
is eonclusive upon all questions involved in the action and upon which
it depends, or upon matters which, under the issues, might have been
litigated and decided in the case’’). On appeal, the fact that it is the
appellant’s burden to establish that the lower court erred supplies
whatever force this subdivision might have in appellate cases. See
Vaughn v. Jonas, 31 Cal.2d 586, 191 P.2d 432 (1948).

Subdivision 20. The cases have used this ‘‘presumption’’ merely
as a justification for holding that evidence of a business custom will
sustain a finding that the custom was followed on a particular oceasion.
E.g., Robinson v. Puls, 28 Cal.2d 664, 171 P.2d 430 (1946) ; American
Can Co. v. Agricultural Ins. Co., 27 Cal. App. 647, 150 Pac. 996
(1915). Evidence Code Section 1105 provides for the admissibility of
business custom evidence to prove that the custom was followed on a
particular occasion. There is no reason to compel the trier of fact to
find that the custom was followed by applying a presumption. The
evidence of the custom may be strong or weak, and the trier of fact
should be free to decide whether the custom was followed or not. No case
has been found giving a presumptive effeet to evidence of a business
custom under subdivision 20.

Subdivision 22. The purpose of subdivision 22 appears to have been
to compel an accommodation endorser to prove that he endorsed in
accommodation of a subsequent party to the instrument and not in
accommodation of the maker. See, e.g., Pacific Portland Cement Co. v.
Reinecke, 30 Cal. App. 501, 158 Pac. 1041 (1916). The liability of
accommodation endorsers is now fully covered by the Commercial Code.
Accommodation is a defense which must be established by the defend-
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ant. Com. CopE §§ 3307, 3415(5). Hence, subdivision 22 is no longer
necsssary.

Subdivision 25. Despite subdivision 25, the California courts have
refused to apply the presumption of identity of person from identity
of name when the name is common. E.g., People v. Wong Sang Lung,
3 Cal. App. 221, 224, 84 Pac. 843, 845 (1906). The matter should
be left to inference, for the strength of the inference will depend in
particular cases on whether the name is common or unusual.

Subdivision 27 has been rarely cited in the reported cases since it
was enacted in 1872, It has been applied to situations where a state-
ment has been made in the presence of a person who has failed to
protest to the representations in the statement. The apparent acqui-
escence in the statement has been held to be proof of belief in the
truth of the statement. Estate of Flood, 217 Cal. 763, 21 P.2d 579
(1933) ; Estate of Clark, 13 Cal. App. 786, 110 Pac. 828 (1910).

Although it may be appropriate under some circumstances to infer
from the lack of protest that a person believes in the truth of a state-
ment made in his presence, it is undesirable to require such a conclu-
sion. The surrounding circumstances may vary greatly from case to
case, and the trier of fact should be free to decide whether acquies-
cence resulted from belief or from some other cause. Cf. Matt. 27:13-14
(Revised Standard Version) (‘‘Then Pilate said to him, ‘Do you not
hear how many things they testify against you?’ But he gave him no
answer, not even to a single charge LW

Subdw@s@on 29 has been cited in but one appellate decision in its
92-year history. It is unnecessary in light of the doctrine of ostensible
authority. See 1 WirkiN, SuMmMARY oF CALIFORNIA Law, Agency and
Employment §§ 49-51 (7th ed. 1960).

Subdiviston 30, in effect, declares that a marriage will be presumed
from proof of cohabitation and repute. Pulos v. Pulos, 140 Cal. App.2d
913, 295 P.2d 907 (1956). Because reputation evidence may sometimes
strongly indieate the existence of a marriage and at other times fail
to do so, requiring a finding of a marriage from proof of such repu-
tation is unwarranted. The cases have sometimes refused to apply the
presumption because of the weakness of the reputation evidence relied
on. Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912) ; Cacioppo v.
Triangle Co., 120 Cal. App.2d 281, 260 P.2d 985 (1953). Discontinu-
ance of the presumption will not affect the rule that the existence of a
marriage may be inferred from proof of reputation. White v. Whate,
82 Cal. 427, 430, 23 Pac. 276, 277 (1890) (‘‘ ‘cohabitation and repute
do not make marriage; they are merely items of evidence from which
it may be inferred that a marriage had been entered into’ ’’) (italies
in original). See also EvipEnce Cope § 1314.

Subdivision 38 has not been applied in any reported case in its 92-
year history. The substantive law relating to implied dedication and
dedication by preseription makes the presumption unnecessary. See
2 WitkiN, SuMmarRY oF CALIFORNIA LiAw, Real Property §§ 27-29
(7th ed. 1960).

Section 1967 (Repealed)
Sec. 111. Section 1967 of the Code of Civil Procedure is
repealed.
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1967 DepiSPENGABLRE EVIDENGE;, WHAT: The law makes
eertain evidenee neeessary $o0 the v-ahd—rt—y of partienlar aets;
or the proof of partiewlar facts:

Comment. Section 1967 has no substantive meaning and is unneces-
sary.

Section 1968 (Repealed)

Sec. 112.  Section 1968 of the Code of Civil Procedure is
repealed.

1968: To PROVE PERFURY AND FRBASON; MORB TIAN ONB
WIENESS REQUIRED: Perjury and ireason must be proved by
testimony of more than one witness: Treason by the testimeny
of two weitnesses 0 the same overt aet» and perjury by the
tesﬁmeﬂyeﬁtwew&nesses-efenemtﬁessaﬁdeeﬁebemhﬁg
eireumstanees:

Comment. Section 1968 unnecessarily duplicates the provisions of
Penal Code Sections 1103 and 1103a.

Section 1973 (Repealed)

Sec. 113.  Section 1973 of the Code of Civil Procedure is
repealed.
less the same or some note or memorandwn thereof be in weit-
ing; and subseribed by the party charged; or by his agent:
Ewidenee; therefore; of #he agreement; eannot be reecived
without the writing or seeondary evidenee of its eontents:

1 An agreement that by its terms is not to be performed
within a year from the making thereof;

2: A speeinl promise to aunswer for the debt; default; o
misearringe of another; exeept in the eases previded for in
Seetion 2794 of the Ciwil Codes

&Anagfeemeﬁtm&deupeﬁeeﬁsiéefaﬁeﬂe#m&réagee%he*
than & mutual promise to mareys

+Anagreemen%£ea=t—hele&smgfea=&le&ge¥peﬁed%haﬁ
oene year; or for the sale of rcal property; or of an interest
therein: and sueh agreement; if made by an agent of the
party sought to be charged; is invalid; unless the authority of
the agent is in writing, subseribed by the party songht to0 be
eharged;

b- An agreement autherizing or employing an agent or bro-
ker to purchase or sell real estate; or to lease real estate for
o longer period than one year; or {0 procure; introduee; or
find & purchaser or seller of real estate or a lessee or lessor
of real estate where sueh lease is for a longer period than one
year; for eompensation or a commission

6: An apreement which by its terms is net to be performed
during the Lifetime of the promiser; or an agreement t0 devise
or begueath any property; or to make eny provision for any
perser by willy

7 An sgreement by & purchaser of real property to pay an
indebtedness seeured by & mortzage or deed of trust upon the
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by the purehaser ig speecifically provided for in the eonveyanee
of sueh property:
Comment. Section 1973 is unnecessary. It merely describes in evi-
dentiary terms the statute of frauds contained in Civil Code Section
1624. The repeal of Section 1973 will have no effect on existing law.

Section 1974 (Amended)

Src. 114. Section 1974 of the Code of Civil Procedure is
amended to read:

1974. REPRBSWNTATION OF OREDIF BY WRIERNG: NO ev-
denee is admissible to eharge & person s liable upon a repre-
sentation as to the credit of a third person, unless such rep-
resentation, or some memorandum thereof, be in writing, and
either subsecribed by or in the handwriting of the party to be
ekarged held liable.

Comment. The amendment to Section 1974 makes no substantive
change in the law; the amendment merely makes it clear that Section
1974 is a substantive rule of law, not a rule of evidence,

Section 1978 (Repealed)

Sec. 115. Chapter 7 (consisting of Section 1978) of Title
2 of Part IV of the Code of Civil Procedure is repealed.

1978: CoreLLRIVE OR UNANSWERABLE EVIDENGE: Neo evi-
denee is by law made eonelusive or unanswerable; unless so
deelared by this Cede:

Comment. Section 1978 incorrectly states the existing law of Cali-
fornia. Certain things are declared to be ‘‘conclusive evidence’’ in
other codes. See, e.g., Com. CopE § 1201(6), (45). Moreover, the Cali-
fornia courts have recognized that some evidence may be conclusive in
the absence of statute, for a court, ‘‘in reviewing the evidence, is bound
to exercise its intelligence, and in doing so must recognize that certain
facts are controlled by immutable physical laws. It cannot permit the
verdict of a jury to change such facts, because . . . to do so would,
in effect, destroy the intelligence of the court.”” Austin v. Newion, 46
Cal. App. 493, 497, 189 Pac. 471, 472 (1920) ; Neilson v. Houle, 200 Cal.
726, 729, 254 Pac. 891, 892 (1927). Nonetheless, the California courts
have also relied upon this section to sustain a finding of paternity
despite undisputed blood-test evidence showing that the defendant
could not have been the father of the child. Arais v. Kalensnikoff, 10
Cal.2d 428, 74 P.2d 1043 (1937). The Legislature subsequently re-
jected this decision by enacting the Uniform Aect on Blood Tests to
Determine Paternity. Repeal of Section 1978 will remove the statutory
basis for a similar decision in the rare case where such certainty is
attainable.

Sections 1980.1-1980.7 (Repealed)
Sec. 116. Chapter 8 (commencing with Section 1980.1) of
Title 2 of Part IV of the Code of Civil Procedure is repealed.
1080-1. Jhis chapter may be eited as the Uniform Aet on
Blood Tests to Determine Paternity:
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1980:2: This aet shall be so interpreted and eonsirued as to
effectuate s general purpose to make uniform the law of
these states whieh enaet it

19803 In a eivil setion; in which paternity is a rclevant
faet; the eourt; upenr s own initiative or upen suggestion
made by or on behalf of any person whese bloed is imvelved
may; of upon meotion of any party to the aection made at &
time so a8 not ito delay the proccedings unduly; shall order
I any party refuses o submit to sueh tests; the eourt may
resolve the question of paternity against sueh party or enforee
80 require:

19804. The tests shall be made by experts qualified as
examiners of bloed t¥pes who shall be appeinted by the eourt:
The experts shall be ealled by the ecourt as witnesses to testify
to their findings and shall be subjeet to eross-examination by
%hepafﬁe&ﬁayp&r%y%peﬁeﬁ&twheses&ggesﬁeﬂ%hetem
kave been ordered may demand that other experts; qualified
as exarniners of blood types; perform independent tests under
order of ecurt; the results of which ma¥y be offered in evidence:
The number and qualifieations of sueh experts shall be deter-
mined by the eourt:
by the eourt shall be fixed at a reasonable amount: It shall be
paid as the eourt shall erder- The ecourt may order that it be
paid by the parties in sueh proportions and at sueh Hmes as
it shall preseribe; or that the propertion of any party be paid
by the county; and that; after payment by the parties or the
county or both; all or part or none of it be taxed as eosts
in the aetion: The fee of an expert witness ealled by a party
but not appeinted by the eourt shall be paid by the party
ealling him but shall net be taxed as eosts in the aetion:

1980:6- If the eourt finds that the eonclusions of all the
experts; a8 diselosed by the evidenee based upon the tests; are
that the alleged father is not the father of the child; the
question of paternity shall be resolved aceordingly: If the

experts disagree in their findings or conclusions; the question
shaﬂbesubmiﬁedﬂpeﬂ&ll%heev-}deﬂee-

1980.7- This chapter shall apply to eximinal eases subjeed
%e%he%eﬂew&&ghm&%&ﬁe&sa-ndpm(—&}&ner&ef%ef

shall be paid by the eounty under order of eourty {e) the
eourt may direet a verdiet of aecquittal upen the eoneclusions
of all the experts under the provisions of Seetion 1980-6; other-
srse the ease shall be submitted for determination upen all the
evidenee:

Comment. Sections 1980.1-1980.7, which comprise the Uniform Act
on Blood Tests to Determine Paternity, are recodified as Evidence Code
Sections 890-897.
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Sections 1981-1983 (Repealed)
Sec. 117. Chapter 1 (commencing with Section 1981) of
Title 3 of Part IV of the Code of Civil Procedure is repealed.
Comment. Chapter 1 of Title 3, Part IV, of the Code of Civil Pro-
cedure consists of Sections 1981 through 1983. See the Law Revision
Commission’s Comments to these sections.

Section 1981 (Repealed)

1981 EwpeNoB To BB PROPTEED BY waoM: The party
to prove ity therefore; the burden of proof lies on the party
ggg_ would be defeated if no evidenee were giver on either

Comment. Section 1981 is superseded by Evidence Code Sections 500
and 550. See Tentative Recommendation and a Study Relating to the
Uniform Rules of Evidence (Burden of Producing Evidence, Burden
of Proof, and Presumptions), 6 Can. Law Revision Comm’N, REP.,
REec. & Stupies 1001, 1124-1125 (1964).

Section 1982 (Repealed)

1982: Wairme ALTERED; Wiio To Bxpriby:  The party pre-
dueing & writing as genuine which has been altered; or appears
to have been altered; after its exeeution; in a part material to
the question in dispute; must aceount for the appearanee er
another; without his eoneurrence; or was made with the eon-
gent of the parties affeeted by it; or otherwise properly or
innoeently made; or that the alteration did not change the
meaning or language of the instrument. I he do that; he may
give the writing in evidenee; bub not otherwise:

Comment. Section 1982 is recodified as Evidence Code Section 1402.

Section 1983 (Repealed)

: 1983. Whenever in any aetion or proeceding; eivil or erimi-
nal: brought by; er in the name of; the state or the people
thereof; or by or in the nome of any pelitienl subdivisien er
ageney of the state; or by any publie beard or offieer on behalf
of any thercof; to enforee any law which denies any right
privilege or License to any person net a eitizen of the Tnited
States; oF nob eligible to beeome such eitizen; o to a person
net a eitizen or resident of this state; and whenever i any
aetion or proeceding in whieh the state of any politiea) suhdi-
on behalf thereof is o beeomes a party it is alleged in the
politieal subdivision oF ageney; or of sueh board or officer; that
gueh eight; privilege or Heense has been exereised by a persen
not & eitizen of the United States; or neot eligible to beeome
gueh eitizen; of by & person neob a eitizen or resident of this
gtate; 88 the ease mav be; the burden shall be upon the party
for or on whese bekalf sueh pleading was filed {0 establish the
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faet that sueh right; privilege or license was exereised bx the
persen alleged to have exereised the same; and uper sueh fact
being so established the burden shal be upen sueh persons;
OF upor &ny perses; firm or eotperstion elnhning under op
through the exereise of sueh right; privilege or Heense; to estnb-
lish the faet that the person alleged to have exereised suah
tht—pﬂ%ﬂegeefheensew&s-e{t-he&mee#seﬁereﬂmgthe
sa%ne—&e%e&ﬁt—heU—nﬁedSt-&tes—erethe%ebeemes&ek
erﬁ*e&erwasaea%weaer%s*dea%e%t—h&sst—a%e—&st—hee&se
may require; and was at said time legally entitled to exereige
saeh right; privilege op Leense:

Comment. Section 1983 was held unconstitutional as applied under
the Alien Land Law. Morrison v. California, 291 U.S. 82 (1934). It has
been applied but once by an appellate court since the Morrison case
was decided. People v. Cordero, 50 Cal. App.2d 146, 122 P.2d 648
(1942). Section 1983 appears to have been deslgned prinecipally to
facilitate the enforcement of the Alien Land Law. Since that law has
been held unconstitutional (Sei Fujii v. State, 38 Cal.2d 718, 242 P.2d
617 (1952)) and has been repealed (Cal. Stats. 1955, Ch. 316, § 1,
p. 767), Section 1983 should no longer be retained in the law of
California.

Section 1998 (Repealed)

Sec. 118. Section 1998 of the Code of Civil Procedure is
repealed.

1998. {a) Exeept as provided in Seetion 19984 when a
subpeena duees teeum is served upon the eustodian of reeords
or other gusalified svitness from 8 liecnsed or eountx hospital;
the hospital is neither & party nor the place swhere anv eanse
of action is alleged to have arisen and sneh subpeens requires
the produetion of all or any part of the reeords of the hopital
relating to the eare or treatment of a patient in sueh hospital;
it shall be suffieient eomplianee therewith if the eustodian or
other officer of the hospital shall: within five days after the
reeeipb of sueh subpoens; deliver by mail or otherwise a true
and eorreet eopy {which may be a photographie or mierophote-
poena 0 the elerk of eourt or to the eourt if there be no elerk
or o such other person as deseribed in subdivision {a) of See-
19981

by The eop¥ of the records shall be separately enclosed in
an inner envelope or wrappey; sealed; with the title and num-
ber of the netion; name of witness and date of subpoena elearly
inseribed thercon: the sealed envelope or wrapper shall then
be enclosed in an outer envelope or weapper; sealed; direeted
as follews:

If the subpoena direets attendaree in eourt; to the elerk of
such eoust; or to the judge thercof; if there be no elerk: if the
subpoena direets attendanee at & deposition or other hearing;
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4o the officer before whom the deposition is to be taken; at the
place designated in the subpoens for the taling of the deposi-
tion or ab his plaee of business; in other eases; to the officer;
bedy; er tribunal eonducting the hearing, at & like address:
{e) Unless the parties to the aection or proceceding otherwise
agree; or unless the gealed envelope or weapper is returned to
& witness who i8 to appear personally; the eopy of the reeords
shell remain sealed and shall be opened only et the time of
trial; depesition; or other hearing, upon the dircetion of the
Judge; officer; body; or ribunal eonducting the proeceding; in
the presenee of all parties who have appeared in persen or by
eounsel at sueh trial; deposition; er hearing: Reeords whieh are
not imtroduced in evidenee or reguired as pard of the record
shell be returned to the perser or entity from whom reeeived:
Comment. Sections 1998-1998.5 provide a special exeeption to the
best evidence rule for hospital reecords. These sections are recodified
as Evidence Code Sections 1560-1566.

Section 1998.1 (Repealed)

Sec. 119. Section 1998.1 of the Code of Civil Procedure is
repealed.

1998.1. The reeords shall be aceompanied by the afidavit
of the eustodian or other qualified witness; stating in substanee
eaehef%hefe}}ewmgi(—a-)t-h&tt-heaﬁaﬁ%m%beé&kmhef-

hespﬁalbmessa%ernear%beﬁmeef%he&et—e&nd&ﬁeﬂef

event: I the hespitel has none of the reecords deseribed; or

only part thereof; the eustodian shall so state in the affidevit;

and deliver the affidavit and sueh records as are available in

Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1998.

Section 1998.2 (Repealed)

SEc. 120. Section 1998.2 of the Code of Civil Procedure is
repealed.

19982 The eopy of the reeords shall be admissible in evi-
denee {0 the same extent as thoush the original thereof svere
offered and the eustodion had been present and testified to the
matters stated in the affidavit: The sffidevit shall be admissible
in evidence and the matters stated therein shell be presumed
true in the absenee of o preponderance of evidenee to the eon-
trary: When more than ene person has knowledge of the faets;
more than one affidavit may be made:

Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1998.
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Section 1998.3 (Repealed)
Src. 121. Section 1998.3 of the Code of Civil Procedure is
repealed.
shall not be interpreted to require tender or payment of more
than one witnesy and mileage fee or other charge unless there
shall be an agrecement to the eontrary:
Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1998.

Section 1998.4 (Repecled)

Skc. 122. Section 1998.4 of the Code of Civil Procedure is
repealed.

19984 The personal attendanee of the eustodian or other
shall be required if the subpeoena duees teeum eontains a elause
whieh reads+

“The preoeedure authorized pursuant to subdivision {o) of
Ciwil Proeedure will not be deemed suffeient eomplianee with
this subpoena

Comment. See the Law Revision Commission’s Comment to Code of
Civil Procedure Section 1998.

Section 1998.5 (Repealed)
Sec. 123. Section 1998.5 of the Code of Civil Procedure is
repealed.

- In the event more than one subpoena duees teeum
is served upon the eustodian of reeords or other q-&&l-iﬁed it~
ness from a licensed or eounty hespitel or hospital in an in-
st-lt-ut-}eﬂ under the jurisdietion of the Depaﬂeme&t of Corree-

Code of Ciwil Procedure the witness shall be deemed o be the
witness of the party serving the first sueh subpoena duees
$eeunmt:
Comment. See the Liaw Revision Commission’s Comment to Code of
Civil Procedure Section 1998.

Section 2009 (Amended)

Sec. 124. Section 2009 of the Code of Civil Procedure is
amended to read:

2009. An affidavit may be used to verify a pleading or a
paper in a special proceeding, to prove the service of a sum-
mons, notice, or other paper in an action or special proceed-
ing, to obtain a provisional remedy, the examination of a wit-
ness, or a stay of proceedings, and in uncontested proceedings
to establish a record of birth, or upon a motion, and in any
other case expressly permitted by seme other provision of this
eode statute.
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Comment. Section 2009 has been amended to refleet the fact that
statutes in other codes may also authorize the use of affidavits. See,
e.g., ProB. CopE §§ 630, 705.

Section 2016 (Amended)

SEc. 125. Section 2016 of the Code of Civil Procedure is
amended to read:

2016. (a) Any party may take the testimony of any per-
son, including a party, by deposition upon oral examination or
written interrogatories for the purpose of discovery or for use
as evidence in the action or for both purposes. Such depositions
may be taken in an action at any time after the service of the
summons or in a special proceeding after the service of the
petition or after the appearance of the defendant or respond-
ent. After commencement of the action or proeceedings, the
deposition may be taken without leave of court, except that
leave of eourt, granted with or without notice, and for good
cause shown, must be obtained if the notice of the taking of
the deposition is served by the plaintiff within 20 days after
service of the summons or petition on, or appearance of, the
defendant or respondent. The attendance of witnesses or the
production of books, documents, or other things at depositions
may be compelled by the use of subpoena as provided in Chap-
ter 2 (ecommencing with Section 1985), Title 3, Part 4 of this
code.

(b) Unless otherwise ordered by the court as provided by
subdivision (b) or (d) of Seetion 2019 of this code, the depo-
nent may be examined regarding any matter, not privileged,
which is relevant to the subjeect matter involved in the pend-
ing action, whether it relates to the claim or defense of the
examining party, or to the claim or defense of any other
party, including the existence, description, nature, custody,
condition and location of any books, documents, or other tangi-
ble things and the identity and location of persons having
knowledge of relevant facts. It is not ground for objection
that the testimony will be inadmissible at the trial if the testi-
mony sought appears reasonably calculated to lead to the dis-
covery of admissible evidence. All matters which are privi-
leged against disclosure upon the trial under the law of this
State are privileged against disclosure through any discovery
procedure. This article shall not be construed to change the
law of this State with respect to the existence of any privilege,
whether provided for by statute or by judicial decision.

The work produet of an attorney shall not be discoverable
unless the court determines that denial of discovery will un-
fairly prejudice the party seeking discovery in preparing his
claim or defense or will result in an injustice, and any writ-
ing that reflects an attorney’s impressions, conclusions, opin-
ions, or legal research or theories shall not be discoverable un-
der any circumstances.
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(¢) Examination and cross-examination of deponents may
proceed as permitted at the trial under the provisions of this
eode .

(d) At the trial or upon the hearing of a motion or an
interlocutory proceeding, any part or all of a deposition, so far
as admissible under the rules of evidence, may be used against
any party who was present or represented at the taking of
the deposition or who had due notice thereof, in accordance
with any one of the following provisions:

(1) Any deposition may be used by any party for the pur-
pose of contradicting or impeaching the testimony of deponent
as a witness.

(2) The deposition of a party to the record of any ecivil
action or proceeding or of a person for whose immediate bene-
fit said action or proceeding is prosecuted or defended, or of
anyone who at the time of taking the deposition was an officer,
director, superintendent, member, agent, employee, or manag-
ing agent of any such party or person may be used by an
adverse party for any purpose.

(3) The deposition of a witness, whether or not a party,
may be used by any party for any purpose if the eourt finds:
(i) that the witness is unavailable as a witness within the
meaning of Section 240 of the Evidence Code or dead ox {ii)
thet the witness i8 8t & greater distance then 150 miles from
the place of rial or hearing; or is oub of the State; unless it
appears that the absenee of the witness was procured by the

party offering the depesitions or (i) that the witness is unable
to a%teﬂd or testify beeause of age; sielmess; infrmity; or im-
prisonments or (v that the party offering the deposition bas
been unable to proeure the attendanee of the witness by sub-
poenas or ¥ (1) upon application and notice, that such ex-
ceptional circunistances exist as to make it desirable, in the
interest of justice and with due regard to the importance of
presenting the testimony of witnesses orally in open court, to
allow the deposition to be used.

(4) Subject to the requirements of this section, a party may
offer in evidence all or any part of a deposition, and if such
party introduces only part of such deposition, any party may
introduce any other parts.

Substitution of parties does not affect the right to use dep-
ositions previously taken; and, when an action in any court
of the United States or of any state has been dismissed and
another action involving the same subject matter is afterward
brought between the same parties or theéir representatives or
suecessors in interest, all depositions lawfully taken and duly
filed in the former action may be used in the latter as if orig-
inally taken therefor.

(e) Subject to the provisions of subdivision (e) of Section
2021 of this code, objection may be made at the trial or hear-
ing to receiving in evidence any deposition or part thereof for
any reason which would require the exclusion of the evidence
if the witness were then present and testifying.
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(f) A party shall not be deemed to make a person his own
witness for any purpose by taking his deposition, Except where
the deposition is used under the provisions of paragraph (2)
of subdivision (d) of this section, the introduction in evidence
of the deposition or any part thereof for any purpose other
than that of contradicting or impeaching the deponent, or for
explaining or clarifying portions of the said deposition offered
by an adverse party, makes the deponent the witness of the
party introducing the deposition, as to the portions of the
deposition introduced by said party. At the trial or hearing
any party may rebut any relevant evidence contained in a
deposition whether introduced by him or by another party.

(2) It is the policy of this State (i) to preserve the rights
of attorneys to prepare cases for trial with that degree of
privacy necessary to encourage them to prepare their cases
thoroughly and to investigate not only the favorable but the
unfavorable aspects of such cases and (ii) to prevent an at-
torney from taking undue advantage of his adversary’s in-
dustry or efforts.

Comment. The amendment of Section 2016 substitutes the general

definition of ‘‘unavailable as a witness’’ used in the Evidence Code
for the substantially similar language in Section 2016.

Sections 2042-2056 (Repealed)

Sec. 126. Article 6 (commencing with Section 2042) of
Chapter 3 of Title 3 of Part IV of the Code of Civil Procedure
is repealed.
Comment. Article 6 of Chapter 3, Title 3, Part IV, of the Code of
Civil Procedure consists of Sections 2042 through 2056. See the Law
Revision Commission’s Comments to these sections.

Section 2042 (Repealed)

2042. ORDER OF PROOF; HOW REGULATED: The order of
proof must be feg-ul-&ted by the sound diserction of the Court:
Ordinarily; the party beginning the ease must exhaust his
evidenee before the et-her party begids:

Comment. The first sentence of Section 2042 is superseded by Evi-
dence Code Section 320. The second sentence is unnecessary in light
of Code of Civil Procedure Sections 607 and 631.7 (added) and Penal
Code Sections 1093 and 1094. See the Law Revision Commission’s
Comment to Code of Civil Procedure Section 631.7.

Section 2043 (Repealed)

2043: I either party fequ&es i; the judge may exelade
from the courtroom any Wwitness ef adverse party net ab
the time under examination; so that he ma¥ not hear the testi-
menyefet—he*w&t—nessesab&t&paft—yte%heaeﬁenerpfeeeed-
ing eanneb be so exeluded: and if & eorperation is & parky
therete—ﬁ&seﬂ&ﬂed%e%hepfeseﬂeeefeﬁeefﬁseﬁeefs-te

Comment. Section 2043 is substantially recodified in Evidence Code
Section 777.
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Section 2044 (Repealed)
2044: CoURT MAY CONTROL MODE OF INTERROGATION: The
Court must exereise & reasonable eontrol over the mode of
interrogation; 8o as to make it as rapid; as distinet; as Little
anneyine to the witness; and as efeetive for the extraetion of
the truth; as may bes but subjeet to this zule; the parties may
put sueh pertinent and legal questions as they see At The
Court; however; may stop the produetion of further evidenee
go £all as to preelude reasonable doubt:
Comment. The substance of the first sentence of Section 2044 is re-
codified as Evidence Code Section 765. The second sentence is super-
seded by Evidence Code Section 352.

Section 2045 (Repealed)

2045. DiIREOT AND OCROSS-BXAMINATION DEFNED: The ex
amination of & witness by the party producing him is denom-
inated the direet examinations the examination of the same
witness; upon the same matter; by the adverse party; the eross-
examination: The direet examination must be completed before
the eross-examination beging; unless the Court otherwise direet:

Comment. The first sentence of Section 2045 is superseded by Evi-
dence Code Sections 760 and 761. The second sentence of Section 2045
is superseded by Evidence Code Section 772.

Section 2046 (Repealed)

2046: Lmabbve QUESTION DEFENED: qﬂesﬁen whieh suae-
gests to the witness the answer whieh the examining party
desires; is denominated @& leading or suggestive guestion: On
a direet examination; leading questions are not allowed; ex-
eept in the seund (-hsefet&en of the Gourt; under speeml eir-
etmstanees; making it appear that the interests of jushiee ze-

Comment. The first sentence of Section 2046 is recodified as Evidence
Code Section 764. The second sentence of Seetion 2046 is superseded
by Evidence Code Section 767.

Section 2047 (Repealed)

2047 WEEEN WITNESS MAY REPRESH MEMORY FROM NOTES:
A witness is allowed to refresh his memory respeeting & faet;
by anything weitten by himself; or under his dircetion; at the
time when the fact oecurred; or immedintely thereafter; or ab
knew that the same was eorreetly stoted in the writinge: But
in sueh ease the weiting must be produeed; and may be seen
by the adverse party; whe may; if he choose; eross-examine
the witness upon i; and may read it to the jury: Seo; alse; &
witnegy may testify from sueh a writing; though he retain neo
reeoleetion of the partieular faets; but sueh evidenee must
be reeeived with eaution:
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Comment. The last sentence of Section 2047 is superseded by Evi-
dence Code Section 1237. The remainder of Section 2047 is superseded
by Evidence Code Section 771.

Section 2048 (Repecled)

2048. Crosy-BRAMINATION; A5 Fo WHAT: The oppesite
party may eross-examine the witness as to any faety stated in
his direet examination or eonneeted therewith; arnd in so doing
mayp&ﬁle&dmgques«bma—bu—éa—ﬁheex&meh&mas%ee&ef
matters; sueh exammination is to be subjeet to the same rules
a8 & d—lfee% examination:

Comment. Section 2048 is superseded by Evidence Code Sections
767, 772, and 773.

Section 2049 (Repealed)
2049: PARTY PRODUCHNG NOF ALLOWED FO LBAD WITNESS:

The party produeing e Witness is not allowed to impeaeh his
eredit by evidenee of bad character; but he may eontradiet
h&mbye%hefewéeﬁee—aﬁdmay&lseshewt-h&thehﬁsm&dea%
a8 provided in Seetion 2062:
Comment, Section 2049 is inconsistent with and superseded by Evi-
dence Code Section 785. See the Comment to that section. See also
Evmence Cope §§ 769, 770, 780, and 1235.

Section 2050 (Repealed)

2060: VWHTNESS, BDOW BXAMINED: WHEN RE-BXAMINGD:
witness onee examined eannot be re-examined as to the same
matter without leave of the Court; but he may be re-examined
a8 to any new matter upon which he has been examined by
are onee coneluded; the withess eannot be reenled without
lea=vee£4’:heGe&r4a—I::ea#eisg=1=aa&teéefWﬁahl&e}d-mt—heea&eiL
eise of o sound diseretion-

Comment. Section 2050 is recodified as Evidence Code Sections 774
and 778.

Section 2051 (Repealed)

2061 A witness may be impeached by the party against
whom he was ealled; by contradietory evidenee or by evidenee
that his general reputation for truth; honesty, or integrity is
bad; but not by ewvidenee of partieular wrongful aets; exeept
that it may be shown by the examination of the witness; or
the reeord of the judgment; that he had been convieted of &
felony unless he has previously reeeived e full and uneondi-
tional pardon; based upon a cextificate of rehabilitation:

Comment. Section 2051 is inconsistent with Evidence Code Sections
780 and 785-788. The provision of Section 2051 excluding evidence of
particular wrongful acts is continued in Evidence Code Section 787.
The principle of excluding eriminal convictions where there has been a
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subsequent pardon has been broadened to cover analogous situations
in Evidence Code Section 788.

Section 2052 (Repealed)

2052 SaMBE: A Iitness may alse be impeached by evidenee
that he has made; at ether times; statements ineonsistent with
his pregent testimony: bub be%ere this ean be done the state-
ments must be related to him; with the eireumstances of times;
places; and persons present; and ke must be asked whether he
made suek statements; and if seo; allowed to explain them: If
the statements be in writing; they must be shown to the witness
before any question is put to himm concerning them-

Comment. The first clause of Section 2052 is superseded by Evi-
dence Code Section 780(h). The remainder of Section 2052 is incon-
sistent with Evidence Code Sections 768-770. See the Comments to
those sections.

Section 2053 (Repealed)

2053: KEVDENOB OF GOOD CHARACTER; WHEN ALLOWED: -

denee of the good eharaeter of & party is nobt admissible in a

eivil aetion; nor of a withess in any aetion; until the charaeter

of sueh party or witness has been impeached; or unless the

Comment. Insofar as Section 2053 deals with the 1nab1hty to support

a witness’ credibility until it has been impeached, it is superseded by

Evidence Code Section 790. Insofar as Section 2053 deals with the

inadmissibility of character evidence in a civil aetion, it is superseded
by Evidence Code Sections 1100-1104.

Section 2054 (Repealed)

2064 IWhenever & writing is shown to & witness; it may
be inspeeted by the oppesite party; and no question must be
put to the Witness eoncerning a writing until it has been seo
shown to him:

Comment. Section 2054 is recodified in substance as Evidence Code
Section 768(b).

Section 2055 (Repealed)

2066 A parbty te the reeord of any eivil aetion or proeeed-
ing or a persen for wheose immedinte benefit such aetion or
procceding is proseceuted or defended; or the direetors; offieers;
superintendent; member; agent; employee; or managing agend
of any suech party or person; or the agent; offieer or employee
of & munieipal eorporation which is & parby to the aetion or
proceeding; me¥y be examined by the adverse parby as if under
eress—examm&t—wa—subgeet%e%herﬂes&pphe&ble%e%hee&&m—
ination of other witnesses: The party ealling sueh adverse
writness shall not be bound by his testimony; and the i
given by sueh witness may be zebubted by the party ealling
him for sueh examination by other evidenee: A party, when
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se eatled; may be examined by his ewn eounsel; but only as
to the matters testified to on sueh examination:

A witness other thar a party; when so ealled; may be eross-
exgmined by counsel for a party adverse to the party ealling
sueh witness; but only as to matters testified to on sueh exam-

Comment. Section 2055 is restated in substance as Evidence Code
Seection 776.

Section 2056 (Repealed)

2056 %e&-m%hetrmleﬁmsm%—%he&nswereﬁ%he
ithess i8 not responsive to the guestion; & motion to strike
the answer may be mede by cither parsy

Comment. Section 2056 is restated in substance as Evidence Code
Section 766.

Section 2061 (Repealed)

Sec. 127. Title 4 (consisting of Section 2061) of Part IV
of the Code of Civil Procedure is repealed.

2063 JURY¥ JUDGES OF RFFECT OF BVIDENCE, BUT 0 BE BV
judges of the effeet or value of evidenee addressed to themy
exeept when it is deelared to be eonelusive: They are; how-
ever; to be instrueted by the Court on all proper oceasions:

1. That their power of judging of the effeet of evidenee i
not arbitrary: bubt to be exercised with legal diseretion; and
in subordination to the rules of evidenees

3: That they are not bound to deeide in conformity with
produee eonvietion in their minds; against & less number or
agms%&presampﬁeﬂefe%hereﬁdeﬂeemfsﬁymgthew

%%&t&mtnessﬁ&lsemenep&rteﬁh&stes&meﬂyis%e
be digtrusted in others:
4—41&&6%he%est-1ﬁen¥e£&n&eeem-pﬁeeeagh-&%ebe¥iewed
with distrust; and the evidenee of the oral admissions of &
party with eautions

5- That in eivil eases the affirmative of the issne must be
proved; and when the evidenee is eontradietory the deeision
must be made acconding to the preponderance of eviderees
that in eriminal eases guilt must be established beyond reason-
able doubts

6- That evidenee is to be estimated net enly by its own
ig in the power of one side to produee and of the other to
eontradiet; and; therefore;
lqlh&téwe&keraﬁélesss&%mﬁaemfyméeﬂeeiseﬁered-
when it appears that stronger and more satisfactory wwas
within the power of the party; the evidenee offered should
be viewed with distrust:
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Comment. The first sentence of Section 2061 is recodified in Evidence
Code Section 312. Subdivision 5 of Section 2061 is superseded by Sec-
tion 502 of the Evidence Code. Subdivisions 6 and 7 are superseded by
Sections 412 and 413 of the Evidence Code.

The remainder of Section 2061 consists of cautionary instructions
on evidence and witnesses. Since the Constitution was amended in 1934
to permit the court to comment on the evidence (Car. Consr., Art. VI,
§ 19), the power of the court to give instructions of the sort listed has
been unquestioned. 2 WiTkIN, CALIFORNIA PROCEDURE, Trial § 67
(1954). The instructions listed were derived from the common law.
See, e.g., People v. Coffey, 161 Cal. 433, 119 Pac. 901 (1911). Hence, the
courts have not relied on Section 2061 as a definitive list of the cau-
tionary instructions that may or must be given on appropriate occa-
sions. See, e.g., People v. Putnam, 20 Cal.2d 885, 129 P.2d 367 (1942).
Section 2061, therefore, is repealed to avoid singling out only a few of
the cautionary instructions that are given by the courts. As the section
is but a partial codification of the common law, the repeal should have
no effect on the giving of the instructions contained in the section or
on the giving of any other cautionary instructions that are permitted
or required to be given by decisional law.

Section 2065 (Repealed)

Sec. 128. Section 2065 of the Code of Civil Procedure is
repealed.

2065 A witness must answer guestions legal and pertinent
to the matier in isvne; though his answer may establish & elaim
have a tendeney to subjeet him to punishment for a feleny
nor need he give an answer whieh will have o direet tendeney
to degrade his eharaeter; unless i be to the very faet in issue;
or to a faet from whiekh the faet in issue wowld be presumed:
But a wwitness must answer as to the faet of his previous eon-
vietion for felony unless he has previcusly received a £ull and
wneonditional parden; based upon a certifieate of rehabilite-
Hon:

Comment. The first clause of Section 2065 is superseded by Evidence
Code Sections 351 and 911. The second clause of Section 2065 is super-
seded by Evidence Code Section 940, which relates to the self-inerimina-
tion privilege.

The third clause—relating to degrading matter—is unnecessary
under the Evidence Code, and it is also superfluous under existing law.
See Tentative Recommendation and a Study Relating to the Umform
Rules of Evidence (Article V. Privileges), 6 CaL. Law REVISION
Comm’N, Rep., REC. & STUDIES 201, 271-273 (1964). This language is
apparently ‘‘designed to protect the witness against disclosure of dis-
créditable facts which are wholly irrelevant, and which would simply
injure him without accomplishing any legitimate purpose of proof.”’
WiTkiN, CaLirorNIA EVIDENCE § 476 at 532 (1958) (emphasis in orig-
inal). This language does not grant a witness the right to remain silent
about nonineriminating but degrading matter that is relevant to the
merits of the case. Clark v. Reese, 35 Cal. 89 (1868) (breach of promise
to marry ; defense that plaintiff had immoral relations with X ; held, X
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must answer concerning such relations though answer degrading);
San Chez v. Superior Court, 153 Cal. App.2d 162, 314 P.2d 135 (1957)
(separate maintenance on ground of cruelty; defendant required to
answer concerning cruelty, albeit degrading). Irrelevant evidence is
inadmissible under Evidence Code Section 350. Evidence Code Section
787 provides that a witness’ character may not be attacked by evidence
of specific instances of his conduct; hence, degrading matter is inad-
missible under Section 787 even when relevant if it consists of evidence
of the witness’ conduct on specified occasions and is offered for im-
peachment purposes. In addition, Evidence Code Section 765 requires
the court to control the interrogation of witnesses so as to protect them
from ‘‘undue harassment or embarrassment.’” Thus, the Evidence
Code provides a witness with more protection against the revelation of
matter that might degrade him than is provided by the third clause of
Section 2065.

The remainder of Section 2065 is superseded by Evidence Code Sec-
tion 788, dealing with the admissibility of criminal convietions for
impeachment purposes.

Section 2066 (Repealed)

Sec. 129. Section 2066 of the Code of Civil Procedure is
repealed.

2066: Ricir oF WIENESSES To PRoTEOTON: ¥ is the right
of a witness to be protected from irrelevant; improper; er
insalting questions; and from harsh or msa—lt—mg demesnor;
te be detained only so long a8 the interests of justiece require
it to be examined only as to matiers legal and pertinent te
the issge:

Comment. Most of Section 2066 is unnecessary in the light of Evi-
dence Code Section 765, which restates the substance of Code of Civil
Procedure Section 2044. The remainder of Section 2066, which relates
to the detaining of the witness, is unnecessary because this matter is
adequately covered by Code of Civil Procedure Section 2064 and
Evidence Code Section 778.

Section 2078 (Repealed)
SEc. 130. Section 2078 of the Code of Civil Procedure is
repealed.
2078: CoMPROMISE OFFER OF NO AVAHr Axn offer of compro-
Comment. Section 2078 is superseded by Evidence Code Sections
1152-1154. See the Comments to those sections.

Section 2079 (Repealed)
Sec. 131. Section 2079 of the Code of Civil Procedure is
repealed.
2079: I Ax0TION FOR DIVOROE; ADMISSION NOT SUPFICIENT:
In an setion for divoree on the ground of adultery; a eonfes-
sion of adultery; whether in or out of the pleadings; is not of
iteelf suffieient to justify a judgment of diveree:
Comment. Section 2079 is unnecessary because it repeats what is
said in Civil Code Section 130.
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Sections 2101-2103 (Repealed)
Sec. 132. Chapter 4 (commencing with Section 2101) of
Title 6 of Part IV of the Code of Civil Procedure is repealed.
Comment. Chapter 4 of Title 6, Part IV, of the Code of Civil Pro-
cedure consists of Sections 2101-2103. See the Law Revision Commis-
sion’s Comments to these sections.

Section 2101 (Repealed)
than these mentioned in the next seetion; are to be deecided
by the jury; end all evidenee thereon is to be addressed to
Comment. Section 2101 is superseded by Evidence Code Section 312.

Section 2102 (Repealed)

faets pfel-l-mm&ry te such admission; and the eonstruetion of
statutes and other writings; and et—hef riles of evidenee; axe to
be deeided by the Court; and ell diseussions of law addressed
to it- Whenever the knowledge of the Gourt is; by +his Cede;
made evidenee of a faet; the Court is to deelare such Imowledge
to the jury; whe are bound te aeceept it
Comment. The first sentence of Section 2102 is recodified in Evidence
Code Sections 310 and 400-406. The second sentence of Section 2102
is superseded by Evidence Code Section 457.

Section 2103 (Repealed)
2163 QuEsTioNs OF FAcT B¥ CoURT ob REFERERES: The pro-

trial of a gquestion of faet before a GCourt; referee; or other
offieex-
Comment. Section 2103 is superseded by Evidence Code Section 300.

CORPORATIONS CODE
Section 6602 (Amended)

Sec. 133. Section 6602 of the Corporations Code is
amended to read:

6602. In any action or proceeding, the court shall take

takes judicial notice without preof in eourt of the Constitution

ion thercof; the seals of State and state officials and

netaries publie; and , in the same manner that it takes judicial

notice of the matters listed im Section 452 of the Evidence

Code, of the official acts affecting corporations of the legisla-

tive, executive, and judicial departments of the State or place

under the laws of which the corporation purports to be incor-

porated.
Comment. This revision of Section 6602 provides, in effect, that the
judge may take judicial notice of the matters listed in amended Section
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6602 and that he is required to take such judicial notice if he is re-
quested to do so and the party supplies him with sufficient information.
See EvipENCE CopE §§ 452 and 453 and the Comments thereto.

The portion of Section 6602 which has been deleted is either unneces-
sary because it duplicates the provisions of Evidence Code Sections
451 and 452 or undesirable because it conflicts with Evidence Code
Section 1452. See the Comments to those sections.

Section 25310 (Amended)

Sec. 134. Section 25310 of the Corporations Code is
amended to read :

25310. The commissioner shall adopt a seal bearing the
inseription : ¢ Commissioner of Corporations, State of Califor-
nia.’’ The seal shall be affixed to all writs, orders, permits, and
certificates issued by him, and to such other instruments as he
directs. AN eourts shall take judieisl netice of this seal-

Comment. The deleted language is inconsistent with Evidence Code
Section 1452. See the Comment to that section.

GOVERNMENT CODE
Section 11513 (Amended)

SEc. 135. Section 11513 of the Government Code is
amended to read:

11513. (a) Oral evidence shall be taken only on oath or
affirmation.

(b) Each party shall have these rights: to call and examine
witnesses; to introduce exhibits; to cross-examine opposing
witnesses on any matter relevant to the issues even though
that matter was not covered in the direct examination; to
impeach any witness regardless of which party first called him
to testify; and to rebut the evidence against him. If respond-
ent does not testify in his own behalf he may be called and
examined as if under cross-examination.

(¢) The hearing need not be conducted according to tech-
nical rules relating to evidence and witnesses. Any relevant
evidence shall be admitted if it is the sort of evidence on which
responsible persons are accustomed to rely in the conduet of
serious affairs, regardless of the existence of any common law
or statutory rule which might make improper the admission
of such evidence over objection in civil actions. Hearsay evi-
dence may be used for the purpose of supplementing or ex-
plaining any direet other evidence but shall not be sufficient
in itself to support a finding unless it would be admissible
over objection in ecivil actions. The rules of privilege shall be
effective to the same extent that they are new or heresften may
otherwise required by statute to be recognized im eivil aetions
at the hearing , and irrelevant and unduly repetitious evidence
shall be excluded.

Comment. The revision of the last sentence of Section 11513 is neces-
sary because, under Division 8 (commencing with Section 900) of the
Evidence Code, the privileges applicable in some administrative pro-
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ceedings are at times different from those applicable in civil actions.

The substitution of ‘‘other’’ for ‘‘direet’’ in the third sentence of
subdivision (¢) of Section 11513 makes no significant substantive
change but is desirable because ‘‘direct evidence’’ is not defined for
the purposes of Section 11513. See the Law Revision Commission’s Com-
ment to Code of Civil Procedure Section 1831.

Section 19580 (Amended)

SEc. 136. Section 19580 of the Government Code is
amended to read :

19580. Either by deposition or at the hearing the employee
may be examined and may examine or cause any person to be
examined under Section 2056 of the Gode of Civil Procedure
776 of the Evidence Code .

Comment. The amendment merely substitutes a reference to the
correct Evidence Code section for the reference to the superseded
Code of Civil Procedure section.

HEALTH AND SAFETY CODE
Section 3197 (Amended)

Sec. 137. Section 3197 of the Health and Safety Code is
amended to read :

3197. In any prosecution for a violation of any provision of
this artiele, or any rule or regulation of the board made pur-
suant to this article, or in any quarantine proceeding author-
ized by this article, or in any habeas corpus or other proceed-
ing in which the legality of such quarantine is questioned,
any physician, health officer, spouse, or other person shall be
competent and may be required to testify against any person
against whom such prosecution or other proceeding was insti-
tuted, and the provisions of subseetions 1 and 4 of Seetion
%eﬁt—he@edeeﬁ@wﬂ?—reeedﬂfeshauﬁe%be the privileges
provided by Sections 970, 971, 980, 994, and 1014 of the Ev:-
dence Code are not applicable to or in any such prosecution
or proceeding.

Comment. The revision of Section 3197 merely substitutes references
to the pertinent Evidence Code sections that supersede subdivisions 1
and 4 of Code of Civil Procedure Section 1881.

PENAL CODE
Section 270e (Amended)

Sec. 138. Section 270e of the Penal Code is amended to
read :

270e. No other evidence shall be required to prove mar-
riage of husband and wife, or that a person is the lawful
father or mother of a child or children, than is or shall be re-
quired to prove such facts in a civil aetlon In all prosecu-
tions under either Section 270a or 270 of this code , any existing
provisions of law prohibiting the diselosure of eonfidential
communieations between husband and wife shall Sections 970,
971, and 980 of the Evidence Code do not apply, and both hus.
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band and wife shall be competent to testify to any and all
relevant matters, including the fact of marriage and the par-
entage of a child or children. Proof of the abandonment and
nonsupport of a wife, or of the omission to furnish necessary
food, clothing, shelter, or of medical attendance for a child or
children is prima facie evidence that such abandonment and
nonsupport or omission to furnish necessary food, clothing,
shelter or medical attendance is wilful. In any prosecution
under Section 270, it shall be competent for the people to prove
nonaccess of husband to wife or any other fact establishing
nonpaternity of a husband. In any prosecution pursuant to
Section 270, the final establishment of paternity or nonpater-
nity in another proceeding shall be admissible as evidence of
paternity or nonpaternity.

Comment. The revision of Section 270e merely inserts a reference
to the pertinent sections of the Evidence Code.

Section 686 (Amended)

Sec. 139. Section 686 of the Penal Code is amended to
read:

686. In a criminal action the defendant is entitled:

1. To a speedy and public trial.

2. To be allowed counsel as in eivil actions, or to appear and
defend in person and with counsel.

3. To produce witnesses on his behalf and to be confronted
with the witnesses against him, in the presence of the court,
except that :

(a) Whefet—heeh&gehaﬁbeeﬁprehmma—ﬂkexammedbe-
fore & eommitting magist-fa%e and the testimony taken down
by guestion and answer in the presenee of the defendant; who
has—e*%he%mpe%sen%byeea—nsel—e%e:s—examme&%h&éaﬁ

epportunity to eross-examine the witnesss or where the testi-
mmye%awrt—neseeﬁt—heﬁaﬁe%t-hepeeple-%heism&b}e%e
give seeurity for hiv appearanee; has been taken eonditionally
m%hehkemaﬂﬁefm%heﬁfeseﬁeﬂe%theée-ﬁeﬁd&nt—wheh&s-
either in perser or by eounsel; eress-examined or had an op-
portunity to eross-cxamine the witness; the depesition of sueh
withess may be read; upon ity being satisfactorily showsn e
the eourt that he is dead or msane; or eannot with due diligenee
be found within the stotes and exeepb alse that in the ease of
offenses hereafter ecommitted the testimony on behalf of the
people or the defendant of a witness deeeased; insane; out of
Farigdietion; or who eannot; with due diligenee; be found
w%hm%hes{-a%e-gweﬁeﬂa&mef%rf&}e%the&eaeﬁm#he
pfeseneee%t-hede%eﬂdaﬂfewheh&s-e&he%iﬁperseﬁef‘_,
eounsel; eross-examined or had an epportunity to eress-examine
the witness; may be admitted: Hearsay evidence may be ad-
matted to the eacte'nt that it is otherwise admissible in a criminal
action under the law of this State.

(b) The deposition of a witness taken in the action may be
read to the extent that it is otherwise admissible under the
law of this State.
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Comment. Section 686 sets forth three exeeptions to the right of a
defendant in a eriminal trial to confront the witnesses against him.
These exceptions purport to state the conditions under which the court
may admit testimony taken at the preliminary hearing, testimony
taken in a former trial of the action, and testimony in a deposition that
is admissible under Penal Code Section 882. The section inaccurately
sets forth the existing law, for it fails to provide for the admission of
hearsay evidence generally or for the admission of testimony in a
deposition that is admissible under Penal Code Sections 1345 and 1362,
and its reference to the conditions under which depositions may be
admitted under Penal Code Section 882 is not accurate. Since Evidence
Code Sections 1290-1292 cover the situations in which testimony in
another action or proceeding and testimony at the preliminary hearing
are admissible as exceptions to the hearsay rule, Section 686 has been
revised by eliminating the specific exceptions for these situations and
by substituting for them a general cross-reference to admissible hear-
say. The statement of the conditions under which a deposition may be
admitted also has been deleted; in place of the deleted language, lan-
guage is substituted that accurately provides for the admission of
depositions under Penal Code Sections 882, 1345, and 1362.

Section 688 (Amended)
Sec. 140. Section 688 of the Penal Code is amended to
read: .
688. No PERSON T0 BE 4 WIENESS AGAINGT HIMGBLF IN #
SREMENAEL AGTION; OR TO BB CNNECESSARILY BESTRARNED: NoO
person ean be eompelled; in a eriminal aetion; to be & witness
against himself: nor ean a persen charged with a public offense
may be sub,]ected before conviction, to any more restraint
than is necessary for his detention to answer the charge.
Comment. The language deleted from Section 688 is superseded by
Evidence Code Sections 930 and 940,

Section 939.6 (Amended)

Sec. 141. Section 939.6 of the Penal Code is amended to
read:

939.6. (a) Subject to subdivision (b), in the investigation
of a charge, the grand jury shall receive no other evidence
than such as is :

(1) Given by witnesses produced and sworn before the
grand jurys;;

(2) Furnished by legal doevmentary evidenee; or the writ-
ings, material objects, or other things presented to the senses;
or

(3) Contained in a deposition of & witness in the eases men-
tioned in that 1s admissible under subdivision 3 of Section 686

(b) The grand jury shall receive none but legal evidence
and the best evidenee in degree; to the exelusion of hearsay 6
seeondary evidenee that would be admissible over objection at
the trial of a criminal action, but the fact that evidence which
would have been excluded at trial was received by the grand
Jury does not render the indiciment void where sufficient com-
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petent evidence to support the indictment was received by
the grand jury .

Comment. The revision of Section 939.6 makes no substantive change.
The amendment, however, states more clearly and precisely the mean-
ing that has been given the section by the California courts. See, e.g.,
People v. Freudenberg, 121 Cal. App.2d 564, 263 P.2d 875 (1953). See
also WirkiN, CaLiFrorNIA CriMINAL ProCEDURE §§ 175, 228 (1963).

Section 961 (Amended)

Sec. 142. Section 961 of the Penal Code is amended to
read:

961. Neither presumptions of law, nor matters of which
judicial notice is authorized or required to be taken, need be
stated in an accusatory pleading.

Comment. This revision of Section 961 makes it clear that matters
that will be judicially noticed, whether such notice is mandatory or
discretionary, need not be stated in an accusatory pleading. See Evi-
DPENCE CobE §§ 451 and 452.

Section 963 (Amended)

Sec. 143. Section 963 of the Penal Code is amended to
read:

963. In pleading a private statute, or an ordinance of a
county or a municipal eorporation, or a right derived there-
from, it is sufficient to refer to the statute or ordinance by its
title and the day of its passage, and the court must thereupon
take judicial notice thereof in the same manner that it takes
Judicial notice of matters listed in Section 452 of the Evidence
Code .

Comment. This revision of Section 963 makes the procedure provided
in Evidence Code Sections 454-459 applicable when judicial notice is
taken of the matter listed in Penal Code Section 963. It should be
noted that, notwithstanding Evidence Code Section 453, notice is man-
datory if the private statute or ordinance is pleaded by reference to
itg title and the day of its passage.

Section 1120 (Amended)

Sec. 144. Section 1120 of the Penal Code is amended to
read: ‘

1120. KNoWLEDGE OF JUROR FO BE DECIARED BN COURT; AND
R T BB SWORN A8 + Wirwmss: If a juror has any personal
knowledge respecting a fact in controversy in a cause, he must
declare the same in open court during the trial. If, during the
retirement of the jury, a juror declare a fact which could be
evidence in the cause, as of his own knowledge, the jury must
return into court. In either of these cases, the juror making
the statement must be sworn as a witness and examined in
the presence of the parties in arder that the court may deter-
mine whether good cause exists for his discharge as a juror.
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Comment. Section 1120 requires a juror who discovers that he has
personal knowledge of a fact in controversy in the case to disclose the
same in open court. If he reveals such personal knowledge during the
Jury ’s retirement, the jury must return into court. The section then
requires that the juror be sworn as a witness and examined in the
presence of the parties.

The section does not make it clear whether this examination in the
presence of the parties is for the purpose of determining if ‘‘good
cause’’ exists for the juror’s discharge in accordance with Penal Code
Section 1123 or whether this examination is for the purpose of obtain-
ing the juror’s knowledge as evidence in the case. The circumstances
under which a juror may testify on the merits in a criminal case are
fully covered in Evidence Code Section 704. Therefore, Section 1120
has been amended to eliminate the ambiguity in its provisions and to
provide assurance that the juror’s examination is to be used solely to
determine whether ‘‘good cause’’ exists for his discharge.

Section 1322 (Repealed)
Sec. 145. Section 1322 of the Penal Code is repealed.

1322. Neither husband nor wife i & competent witness for
or against the other in & eriminal aection or proceeding 4o
which one or both are parties; exeept with the consent of both;
or in ease of eriminal aetions or proecedings for a erime eom-
mitted by one against the persen or property of the othen;
violenee upon one by the other; or upon the ehild or children
of one by the other or in eases of eriminal actions or proeced-
ings for bigamy; or adultery; or in eases of eriminal aetions or
brought under the provisions ef seetion 270 and
Z70a of this eode or under any provisions of the “Juvenile

Court Law?

Comment. Section 1322 is superseded by Evidence Code Sections
970-973 and 980-987. See the Law Revision Commission’s Comment to
subdivision 1 of Section 1881 of the Code of Civil Procedure, which
also is superseded by the same Evidence Code sections.

Section 1323 (Repealed)
SeC. 146. Section 1323 of the Penal Code is repealed.
1323: A defendant in & eriminal aebion or
ﬂ%beeempeﬂed%ebeawrt—ness&ga&-&s‘eh&mse}#bﬂ%éhe
offers himself as a witness; he may be eross-examined by the
ee&nselfefﬁhepeepleas%eaﬂma%epsabeu%whiehhem
examined in ehief: The failure of the defendant o explain or
to deny by his testimony any evidenee or faets im the ease
againgt him may be eommented upon by eounsek
Comment. The first clause of the first sentence of Section 1323 is
superseded by Evidence Code Sections 930 and 940. The second clause
is recodified as Evidence Code Sections 761 and 773. See the Comments
to those sections. The last sentence of Section 1323 is unnecessary
because it merely duplicates the provisions of Article I, Section 13, of
the California Constitution. See also EvipEncE CobE § 413.
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Section 1323.5 (Repealed)
Src. 147. Sectlon 1323.5 of the Penal Code is repealed

or charged with the commission of erimnes or offenses; the per
gon aeceufed or eharged shall; at his own request; but not other-
wwise; be deemed a eompetent withess: The eredit to be given to
his testimony shall be left solely to the jury; under the instrue-
tions of the eourt; or to the diserimination of the magistrate;
g?aﬂéjﬂﬁnereﬁheft-ﬂbaﬂa}beiefewh&eht-heteshmeﬁy}s

given:
Thig see’aea shall not be eonstrued as eompelling an¥y sueh
person o testify:

Comment. Section 1323.5 is superseded by Evidence Code Section
930, which retains the only effect the section has ever been given—to
prevent the prosecution from calling the defendant in a eriminal ac-
tion as a witness. See People v. Talle, 111 Cal. App.2d 650, 245 P.2d
633 (1952). Whether Section 1323.5 provides a broader privilege than
Evidence Code Section 930 is not clear, for the meaning of the phrase
‘‘persons aceused or charged’’ is uncertain. For example, a witness
before a grand jury or at a coroner’s inquest may not have been for-
mally ‘‘accused or charged’’ by an information or indictment, but he
may have been ‘‘accused or charged’’ by a complaint or by informal
allegations; under such circumstaneces, it is uncertain whether Section
1323.5 would apply. A person who claims the privilege against self-
incrimination before a grand jury, at a coroner’s inquest, or in some
other proceeding is provided with sufficient protection under Evidence
Code Section 913, for his claim of privilege cannot be shown to impeach
him or to provide a basis for inferences against him in a subsequent
civil or eriminal proceeding. See the Comment to EvipEnce Copk § 913.

Section 1345 (Amended)

Src. 148. Section 1345 of the Penal Code is amended to
read :

1345. BN MAY BE RBAD 1¥ BVbEN6E- The deposition, or
a certified copy thereof, may be read in evidence by either
party on the trial ; upen its appearing if the court finds that
the witness is unable to attend; by reasor of his death; insan-
ity siekness; or infirmity; or of his continved absenee from the
State unavmlable as a witness within the meaning of Section
240 of the Evidence Code. Bpor reading the deposition in evi-
denee; The same objections may be taken to a question or
answer contained therein in the deposition as if the witness
had been examined orally in court.

Comment. Section 1345 has been revised so that the conditions for
admitting the deposition of a witness that has been taken in the same
action are consistent with the conditions for admitting the testimony
of a witness in another action or proceeding under Evidence Code
Sections 1290-1292.
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Section 1362 (Amended)

Sec. 149. Section 1362 of the Penal Code is amended to
read:

1362. DurosrrioNs To BE READ B BVIDENGE: OBFBOTIONS
waEREFe- The depositions taken under the commission may be
read in evidence by either party on the trial; upen it being
shown if the court finds that the witness is unable to attend
from any eause whatever; and unavailable as a witness within
the meaning of Section 240 of the Evidence Code. The same
objections may be taken to a question in the interrogatories or
to an answer in the deposition-: as if the witness had been
examined orally in court.

Comment. Section 1362 has been revised so that the conditions for
admitting the deposition of a witness that has been taken in the same
action are consistent with the conditions for admitting the testimony
of a witness in another action or proceeding under Evidence Code
Sections 1290-1292,

PUBLIC UTILITIES CODE
Section 306 (Amended)

Sec. 150. Section 306 of the Public Utilities Code is
amended to read:

306. The office of the commission shall be in the City and
County of San Francisco. The office shall always be open, legal
holidays and nonjudicial days excepted. The commission shall
hold its sessions at least once in each calendar month in the
City and County of San Francisco. The commission may also
meet at such other times and in such other places as may be
expedient and necessary for the proper performance of its
duties, and for that purpose may rent quarters or offices.
Except for the commission’s deliberative conferences, the ses-
sions and meetings of the commission shall be open and public
and all persons shall be permitted to attend.

The commission shall have a seal, bearing the inseription
*‘Public Utilities Commission State of California.”’ The seal
shall be affixed to all writs and authentications of copies of
records and to such other instruments as the commission shall
direct. Al eourts shall take judieind notiee of the seak

The commission may procure all necessary books, maps,
charts, stationery, instruments, office furniture, apparatus, and
appliances.

Comment. The deleted language is inconsistent with Evidence Code
Section 1452. See the Comment to that section.

OPERATIVE DATE OF AMENDMENTS, ADDITIONS, AND REPEALS

Operative Date of Amendments, Additions, and Repeals
Sec. 151. Sections 2 to 150 of this act shall become opera-
tive on January 1, 1967.
Comment. The amendments, additions, and repeals become operative
at the same time as the Evidence Code. See EvipEnce Copk § 12.
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TABLE |
EVIDENCE CODE TO COMPARABLE SECTIONS

Table I indicates as to each section of the Evidence Code the com-
parable provisions of the California law in effect on January 1, 1965,
that are superseded by the Evidence Code. Where the table indicates
that a section in the Evidence Code supersedes an existing provision,
the section replacing the existing provision may duplicate the super-
seded section or may be narrower or broader than the superseded sec-
tion. For a discussion of the comparison, see the Comment to the Evi-
dence Code section involved.

Where a particular section of the existing law is superseded by
more than one section of the Evidence Code, that fact is indicated
by an asterisk (*) after the number of the superseded section. (Table
IT indicates the various Evidence Code sections that supersede a par-
ticular section of existing law.)

The source of each section in the Evidence Code that does not super-
sede a specific provision in existing law is listed as ‘‘New.’’ For ex-
ample, some sections in the Evidence Code (principally the preliminary
provisions and definitions) are based on comparable provisions in other
recently enacted California codes, such as the Commercial Code and
the Vehicle Code, and do not supersede any specific provision in exist-
ing law. For the source of a particular section, see the Comment to the
Evidence Code section involved. See also Table III for an indication of
a source in the Revised Rules of Evidence.

Evidence Code Existing Code Evidence Code Ezisting Code
(Section) { Section) (Section) {Section)

New 195 _______ New
New 200 _______ New
New 2056 __ ____ New
New 210 _______ CCP 1868%,
New 1870(1)*,
New 1870(15)*,
New 1870(16)*
New New
New New
New New
New New
New New
New New
New New
New CCP 2103
New CCP 2102+¢
New CCP 1875*
New CCP 2061%*,2101
New CCP 2042+¢
New CCP 1868 *

CCP 1823,1827* CCP 1847*,
New 1870(1)*,
New 1870(15)*,
New 1870(16)*
New 352 _______ CCP 1838, 1868%,
New 2044*
New 353 . New
New 354 _______ New
New 355 . New

CCP 1824 356 ___.__ CCP 1854

* In part.
13—24465 (369)
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Evidence Code Ewxisting Code Evidence Code Eazisting Code
(Section) (Section) (Section) {Section)
400406 ___ CCP 1834, 2102* () CCP 1885*
410 _______ CCP 1831 %2 ______ CCP 1834
411 _______ CCP 1844 %8 CCP 1863
412 _______ CCP 1963(6), B4 CCP 1885*
2061(6)*, 760 _______ CCP 2045*, 2048*
2061(7) 761 _______ CCP 2045*
413 ______ CCP 1963(5), 762 _______ New
2061(6)* 763 _______ New
Penal 1323# 764 _______ CCP 2046*
450459 ___ CCP 1875%, 2102* 765 _______ CCP 2044%*, 2066
500 _______ CCP 1981* 766 _______ CCP 2056
501 ______ New 767 - CCP 2046*, 2048*
502 _____ __ CCP 2061(5) 768 _______ CCP 2052%,
520 _______ CCP 1963(1) 2054
521 _______ CCP 1963(4) 769 _______ CCP 2049*, 2052*
522 _ _____ New 770 - _____ CCP 2049*, 2052*
550 _______ CCP 1981* 7 CCP 2047*
600 ___ ___ CCP 1958-1960 T2 CCP 2045%*, 2048*
601 _______ CCP 1961 T8 CCP 2045%, 2048*
602 _______ CCP 1833 : Penal 1323*
603 _ _____ New 774 CCP 2050*
604 _______ New 75 e _ New
605 ______. New 776 _______ CCP 2055
606 _______ New TI7 o CCP 2043
607 _______ New 778 o CCP 2050*
620 _______ CCP 1962* 780 ___.___ CCP 1847*,
621 _______ CCP 1962(5) 1870(16)*,
622 _______ CCP 1962(2) 2049*, 2051*,
623 _______ CCP 1962(3) 2052%, 2053*
624 _______ CCP 1962(4) 785 ______ CCP 2049*, 2051*
630 _______ New 786 _______ CCP  1847%, 2049*,
631 _______ CCP 1963(7) 2051*, 2053*
632 _______ CCP 1963(8) 87 . _ CCP 2051*, 2065*
633 _______ CCP 1963(9) 788 ______ CCP 2051*, 2065*
634 _______ CCP 1963(13) 789 _______ New
635 _______ New 790 _______ CCP 2053*
636 _______ CCP 1963(10) 791 . ___ New
637 _______ CCP 1963(11) 800 _____ — CCP 1845%,
638 _______ CCP 1963(12) 1870(9)*
639 _______ CCP 1963(17) 801 _____ . CCP 1845%,
640 _______ CCP 1963(23) 1870(9)*
641 _______ CCP 1963(24) 802 ____.___ CCP 1872*
642 _______ CCP 1963(37) 803 _______ New
643 ______. CCP 1963(34) 804 _______ New
644 _____ CCP 1963(35) 805 _______ New
645 _______ CCP 1963(36) 870 ______ CCP 1870(10)
660 ______ New 830 _______ CCP 1980.1
661 _______ Civil 193, 194, 195 891 _______ CCP 1980.2
CCP 1963(31) 892 __ _____ CCP 1980.3
662 _______ New 893 _______ CCP 19804
663 _______ New 894 . _____ CCP 1980.5*
664 _______ CCP 1963(15) 895 _______ CCP 1980.6
665 _______ New 896 _______ CCP 1980.7
666 _______ CCp 1963(16; 897 _______ CCP 1871%, 1980.5*
667 _______ CCP 1963(26 900 _______ New
700 _______ CCP 1879* 901 _______ New
701 _______ CCP 1879*, 1880* 902 _______ New
T02 _______ CCP 1845*, 1879*%, 903 _______ New
1880* 904 _______ New
703 _______ CCP 1883* 905 . __ New
704 _______ CCP 1883* 910 _______ New
710 _______ CCP 1846%* 911 _______ CCP 2065*
711 CCP 1846* 912 _______ New
720 _______ CCP 1870(9)* 913 ____.__ New
721 _______ CCP 1872% 914 _______ New
722 __ CCP 1256.2 915 _______ New
723 . CCP 1871%* 916 _______ New
730-733 ___ CCP 1871* 917 ______ New
(L New 918 .. New
* In part. * In part.
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Evidence Code
(Section)

950-962 ___
970-973 ___

980-987 ___

990-1006 __
1010-1026 __

1030-1034 __

EVIDENCE CODE TO COMPARABLE SECTIONS

CcCp
cCp

CCp
ccrp

CCP
CcCp

CCP
CCP

CcCp

CCP

CCP

CCp

CCP
CcCp

CCp

Ezisting Code
/Section)

New

New
1323%,1323.5
2065*

1323*
1881(2)

2904
1881}4)‘
1881(3)
1881(5)
New
New
1881(6)
2053*
2053*
New
New
New
New
New
New
2078*
New
2078*
New
1936.1
1845%
New
New
New
New
New
1870(2)
1870(3)

Ne:

1853, 1870(4)*,
1946(1)
New

New

2047*

New

1850%*,
1870(7)*
1850%,
1870(7)*
1870(4)*
New

New

New

New

New

1918%, 1920*,
1921%, 1922*,
1926*, 1946*,
1953e—1953h
New

Evidence Code
(Section)

1280 _______

CCp
cCcp

ccp
CcCp
CCP
CCP

CCp
CCP

ccp

CcCP
ccp

CCp
CCP

CCP

CCP

CCP

CCP

CCP
ccp

371

Existing Code
(Section)

1918*,1920%,
1921* 1922%,
1926* 1946+

1852+,
1870(4)*
1852+,
1870(4)*
1870(13)*
1852*,

1870(11)*
1870(11)*,

1963(30)
1919a, 1919b
1870(11)*,
1870(13)*
1870(11)*
1870(11)*

New
2051*, 2053*
New
New
New
1936
New
New
1982
New

1941
1940(1
1940(3
1942

New

1905*, 1906*,
1907‘ 1918‘
1921+, 1922‘
1928.3%
1875(8)*,
1901+, 1905*,
1918*%, 1919%,
1921*, 1922*%,
19283+
1901 *, 1906*,
1907*, 1918*

1855%, 1937*
1855(1), 1937*
New
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FEvidence Code Ezisting Code Evidence Code Existing Code
(Section) (Section) ( Section ) (Section)
1503 . __ CCP 1855(2), 1920a*, 1921*,
1938, 1939 1922%, 1928.3*
1504 . _____ New 1581 . ____. CCP 1923
1505 _______ CCP 1855*, 1532 _______ CCP 1919*, 1951*
1870(14)* 1550 _______ CCP 1953i
1506 . ______ CCP 1855(3),1901*, 1551 _______ CCP 1920b
1905*, 1906*, 1560 ______ CCP 1998
1907*, 1918*, 1561 _______ CCP 1998.1
1920a*, 1921*, 1562 _______ CCP 1998.2
1922* 1563 _______ CCP 1998.3
1507 _______ CCP 1855(4), 1564 _______ CCP 1998.4
1919* 1565 _______ CCP 1998.5
1508 . _____ CCP %2?3*14)* 1566 ___.____ New
( 1600 _____ _. CCP 1919*,1951*
1509 - COP  1855(3).. 1601 _______ CCP 18552
510 ?gg( ) 1602 _______ CCP 1927
““““ = 1603 . _ CCP 1928
* *
1830 —-ooee OO o0 1o 1604 _______ CCP 1925
1918%*, 1919*, 1605 _______ CCP 19275
* In part. * In part.
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TABLE |l
SUPERSEDED SECTIONS TO EVIDENCE CODE

Table IT indicates as to each superseded section of the California law
in effect on January 1, 1965, the comparable provisions of the Evidence
Code. Where the table indicates that an existing section is superseded
by a provision in the Evidence Code, the provision replacing the exist-
ing section may duplicate the superseded section or may be narrower or
broader than the superseded section. For a discussion of the compari-
son, see the Comment to the Evidence Code section involved. See also
the Law Revision Commission’s Comment to the superseded section.

The disposition of an existing section that is not superseded by a
speeific provision in the Evidence Code is listed as ‘‘Not continued.”
The Comment to the repealed section gives the reason for its exclusion.

In addition to Evidence Code references, Table II also contains a
reference to sections added to other codes that continue the substance
of an existing section that is repealed but is not a proper subject for
inclusion in the Evidence Code.

Evidence Code

Bus & Prof Code Evidence Code Code Civ Proc
(Section ) (Section) ( Section ) (Section)
2904 ______ 1010-1026 1854 . __ 356
. 18656 ______ 1500-1510
Civil Code 1855a ___._ 1601
(Section ) 1863 ______ 753
193 ______ 661 1867 - _____ Not continued
194 ______ 661 1868 ______ 210, 350, 352
195 ______ 661 1869 ______ 500, 550
1870(1) ___ 210, 351
Code Civ Proc 1870(2) ___ 1220
(Section ) %2788; . 123?6 o
2 ____ 29 7 —_ 1230, 1242,
%ggg 2 140 1310, 1311
1824 ______ 190 1870(5) _-._ %%%%, 1224,
N Not continue
o R— soo.opr e 1s10(6) 1223
1827 ______ 140, 450459 1870(7) ___ 1240, 1241
1828 ______ 410 1870(8) ___ 1290-1292
1829 ______ 1500-1510 1870(9) - ﬁ(l)ésoo, 801,
______ 0
1 — g0 1870(10) _- 810
1832 ______ Not continued 1870(11) __ 1313, 1314,
1833 ______ 602 1320-1322
1834 ______ 403(b) 1870(12) __ Not continued
1836 _ Not continued 1870(13) __ 1312, 1320
1837 _ Not continued 1870(14) __ 1500-1510
- E R He,
9 _ Not continued - ) )
%334 - ot continue %gg % ______ ;g% g3<2>433
45 ______ , 801,  lolz .. s
i O £ 42010
18455 _____ 801-803 )
1846 ______ 710, 711 1879 ______ 700-702
1847 ______ 351, 600, 780, 1880 ______ 701, 702
i <+
8 ______ , 1222—
1 %%(2)(7) ! 1881(2) ___ 950-962
1849 ______ 1225 1881(3) ___ 1030-1034
1850 ______ 1240, 1241 1881(4) ___ 990-1006,
1851 ______ 1224, 1302 1010-1026
1852 ______ 1310, 1311, 1881(5) —-- 1040-1042
1313 1881(6) __. 1070-1073
1858 ______ 1230 1883 ______ 708, 704
(373)
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Code Civ Proc
(Section)

1953e-1953h
1953i-19531
1954 ______

Evidence Code
(Section)
752
751, 754
14521454,
1506, 1530
1530
1452, 1453,
15086, 1530
1452, 1454,
1508, 1530
1400, 1401,
1410, 1452,
1454, 1506,
1530
1270, 1271,
1280, 1400-
1402, 1410,
1452-1454,
1506, 1530
1453, 1507,
1530, 1532,
1600

1315, 1316
1315, 1316
1270, 1271,
12

80
1506, 1530
1551
1270, 1271,

1280, 1452,
1453, 1506,

1270, 1271,
1280, 1452,
1453, 15086,
1530

1531

?‘ot continued

604
1270, 1271,
1280
1602
1605

1603
1282

1283
1452, 1453,
1530

3

1341

1156
1500, 1501
1503

1503
1413, 1415
1412

1414

1416
1417, 1418
1419
1230, 1270,

1271, 1280
1270, 1271

1451
1451, 1532,
1600
1270-1272

1550
140, 210, 351,
352

Code Civ

CALIFORNIA LAW REVISION COMMISSION

Proc

(Section)

1957

1963(8) ___

[y
©
=
&
x
DO DD bbbk ek bk ok ek
L EE I

N=O

19804 __
1980.5 _
1980.6 __

__ Civil Code
__ Civit Code

Evidence Code
(Section)

Not continued
622

623
624
621

* Not continued
Not continued
520
Not continued
3544 (Added)
521

413
412
631
632
633
636
637
638
634
Not continued
664

666
639
Not continued
3545 (Added)
Not continued
Not continued
Not continued
640
641
Not continued
667

Not continued

8546 (Added)

Not continued
314

661

3547 (Added)
85%8 (Added)
64.

644
645
642
Not continued
Not continued
164.5 (Added)
Not continued
Not continued
Not continued
Not continued
890

891

892

893

894, 897

895

896

500, 550

1402

Not continued
1560

* The last clause of Section 1962(6) is codified as Code of Civil Procedure Section

1908.5 (Added).
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Code Civ Proc

(Section)

Evidence Code
(Section)

1561

1562

352, 765

760, 761, 772,
773

764, 767

771, 1237

760, 761, 767,
772, 773

769, 7170, 780,
785, 786, 1235
774, 778

780, 785, 786,
787, 788, 1324
768, 769, 770,
780, 1235
780, 786,

790, 1100-
1104, 1324

Code Civ Proc

(Section)

Penal Code
(Section)

1322

SUPERSEDED SECTIONS TO EVIDENCE CODE

375

Evidence Code
(Bection)

768
776
766

312, 412, 413,
502

851, 787, 788,
911, 940

765

1152, 1154
Not continued
312

310, 400406,
450459

300

970-973,
980-987

413, 773,
930, 940
930
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TABLE Il
EVIDENCE CODE TO REVISED RULES

Table IIT indicates as to each section of the Evidence Code the com-
parable provisions in the Uniform Rules of Evidence as revised by the
Law Revision Commission (referred to in the table as ‘‘Revised
Rules’’). The Revised Rules are contained in separate pamphlets that
are compiled in Volume 6 of the Commission’s REPorTS, RECOMMENDA-
TIONS, AND STUDIES. Each pamphlet contains the tentative recommen-
dation of the California Law Revision Commission on an article in the
Uniform Rules of Evidence, as follows: Article I. General Provisions
(Rules 1-8); Article II. Judicial Notice (Rules 9-12); Article III.
Burden of Producing Ewvidence, Burden of Proof, and Presumptions
(Rules 13-16 [omitted and proposed as Sections 500-667]) ; Article IV.
Witnesses (Rules 17-22); Article V. Privileges (Rules 22.3-40.5) ;
Article V1. Extrinsic Policies Affecting Admissibility (Rules 41-55) ;
Article VII. Exzpert and Other Opinion Testimony (Rules 55.5-61);
Article VIII. Hearsay Evidence (Rules 62-66.1) ; Article IX. Authen-
tication and Content of Writings (Rules 67-72).

Generally speaking, the Evidence Code sections are substantially the
same as the Revised Rule referred to. In some cases, however, the Evi-
dence Code section may be narrower or broader than the Revised Rule.
For a discussion of the comparison, see the Comment to the Evidence
Code section involved and compare the Comment to the Revised Rule
referred to. Where there is no provision in the Revised Rules com-
parable to an Evidence Code section, the table so indicates by the word
““None.”’

Evidence Code Revised Rules Evidence Code Revised Rules
(Section) (Rule) (Section) (Rule)
None 190 . 1(3)
None 195 _________ 22.3(6), 62(4)
None 200 . _____ 1(17), 22.3(7),
None 22.3(8)
None 205 _________ None
None 210 _________ 1(2)
None 220 _________ 1(18), 62(5)
None 225 _________ 62(1)
None 230 None
None 235 . __ 1(11)
None 240 _________ 62(6),62(7)
None 245 _____ 1(12)
1(preamble) 250 _________ 1(13)
1(14) 300 .________ 1(9),2
1(5) 310 _________ None
1(4) 3 b 10.5
1(15) 312 _________ None
1#6) 320 _________ 55.5(3)
1(16) 350 . __ 3
62(2) 351 ______ 7(3)
1(1 3H2
17 3563 ________ 4
63(preamble) 354 _________ 5
one 355 ________ 6
None 356 ___._____ None
62(3) 400 _________ 8(1)
None 401 _________ 8(1)
None 4902 ________ 1(8), 8(2)
None 4403 _________ 8(3),19(1),19(3)
(376)
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Evidence Code
(Section)

EVIDENCE CODE TO REVISED RULES

Revised Rules
(Rule)

None

61

Evidence Code

377

Revised Rules
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Evidence Code Revised Rules Evidence Code Revised Rules
(Section) (Rule) (Section) (Rule)
26(1)$d)
26(1; a;
K
g
26§2
58(4) (a
26#4;?;
26(4)(e)
26(4)fd)
26(4)(e)
o8 "
27.5(1)
27.5§2)
27.5(1),27.5(2;
27.5(8), 27.5(4
2851)
28(2)(a)
28(2)(b)
28(2 §c)
28(2)(d)
28(2)(e)
28(2)(f)
28(2) (g
27(1% d
27(1 }c
27(1)(a)
27(1)(b)
e
27$4 (k)
27(4 (a;
27(4)(h), 27(4) (j)
AR
4;(cg
4)(d)
e
4 ?g)
006 ________ 27(4) ()
1010 . ______ 27.3}1)(d)
1011 _________ 27.3(1)(e)
1012 _________ 27.3(1 (a;
1018 _________ 27.3(1)(b
1014 _________ 27.3(2
1015 _________ 27.3(3
1016 ________ 27.3(4)(g
1017 - _______ 27.3(4 §h
1018 _________ 27.3( 2) E il)i
K 34) ¢
3(4)(d
. §4§$e))
.8(4)(h)
.3(4)(f)
026 _________ 27.3(4) (i)
1083 T 201 c;
_________ a
1082 _________ 29(1) (b
1Y S— %32%% FE7T S— 63(18
1040 _________ 34(1), 34(2) 1320 _________ 63(27)(b)
1041 ________ 36(1), 36(2), 36(3) 1?)21 _________ None
1042 _________ gég;,a‘t(‘;),ae(«;), }ggg --------- ggg;)l(;a)
1050 ________ 31 1324 _________ 63(28)
1060 _________ 32 1330 _________ 63(29)
107 _________ None 1831 . ___ 63(29.1)
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Evidence Code

EVIDENCE CODE TO REVISED RULES

Revised Rules Evidence Code
(Rule) (Section)

63(30) 1504 _________
63(31) 1505 ________._
1506 _________

67 1507 ..
None 1508 _________
1509 _______ _

None 1510 _________
None 1530 . ______
71(1), 71(3) 1531 _________
None 1532 _________
71(2) 1550 _________
None 1551
None 1560 _________
None 1561 __ . ___
None 1562 __ . __
None 1563 ____..___
None 1564 _________
67.7(4) 1565 .. _____
07301), 68, 69 1966 - e
67.7(2), 65, 69 .
I
preamble) = V4 ———m——-——
70(1)(a) 1603 ________.
70(1)(b) 1604 _________
70(1)(c) 1605 _________

Nt e St
e

379

Revised Rules
(Rule)

» 70(2) (b)

2)(e)
)(2), 70(2) (a)
one
63(17) (a), 68
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TABLE IV
REVISED RULES TO EVIDENCE CODE

Table IV indicates as to each Revised Rule (and as to each subdivision
of those revised Rules that are divided into subdivisions) the com-
parable provisions in the Evidence Code. The Revised Rules are con-
tained in separate pamphlets that are compiled in Volume 6 of the
Commission’s ReporTs, RECOMMENDATIONS, AND STUDIES. Each pam-
phlet contains the tentative recommendation of the California Law
Revision Commission on an article in the Uniform Rules of Evidence,
as follows: Article I. General Provisions (Rules 1-8) ; Article II. Judi-
cial Notice (Rules 9-12) ; Article ITI. Burden of Producing Evidence,
Burden of Proof, and Presumptions (Rules 13-16 [omitted and pro-
posed as Sections 500-667]); Article IV. Witnesses (Rules 17-22);
Article V. Privileges (Rules 22.3-40.5) ; Article VI. Extrinsic Polictes
Affecting Admissibility (Rules 41-55) ; Article VII. Expert and Other
Opinion Testimony (Rules 55.5-61); Article VIII. Hearsay Evidence
(Rules 62-66.1) ; Article IX. Authentication and Content of Writings
(Rules 67-72).

Generally speaking, the Evidence Code sections are substantially the
same as the Revised Rules referred to. In some cases, however, the Evi-
dence Code section may be narrower or broader than the Revised Rule.
For a discussion of the comparison, see the Comment to the Revised
Rule involved and compare the Comment to the Evidence Code section
referred to. Some Revised Rules that are not continued in the Evidence
Code are identified by the phrase ‘‘Not continued.’’

Revised Rules Evidence Code Revised Rules Evidence Code

(Rule) (Section) (Rule) (Section )
1(preamble) ._ 100 8(6) ________ 406
1(1) - 140 9(1) _—_____ 451
1( 2; ________ 210 9(2) _______ 452
1(8) - 190 9(3) o ___ 450
1(4) o 115 95 __ 453
1(8) - ____ 110 10(1) ————__ 455(a)
1(6) _—_____ 125 10(2) o 454, 455(b)
1(7) e 145 105 . ___ 311
1(8) . _ 402(d) 11(1) Not continued
1(9) 300 11(2) 457
1(10) ————__ Not continued 12 458, 459
1(11) - 235 17(1) o 701
1(12) ______ 245 17(2) . 750
1(13) - 250 18 710
1(14) ______ 105 19(1) - 403(a),
1(15) —____._ 120 702(a)
1(16; _______ 130 19(2) ______ 702(b)
117y = 200 19(3) . —_ 403(b)
1(18) ______ 220 20(1) ____._ 785
2 300 20(2) ——_____ 791
4 ___________ 353 20(8) —————_ 790
| S 354 21(1) . __ 788(a)
6 355 21(2) . _ Not continued
7$1) ________ 700 21(3) o __ 788(b
T(2) 911 22(1% _______ 768, 769
7(3) - 350, 351 22(2) ___.___ 70
8(1) _ 400, 401 22(3) . 786
8(2) 22(4) _____ T 787
8(3) . ____ 403 22(5) - ___ 789
8(4) ________ 404 _ 22.3(preamble) 900
8(5) e 405 22.3(1) _____ 902

(380)
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28(2; ;_.___
28(2)(e) -
28(2)(d) ——-
28(2)(e) -~
28(2)(f) ———-
28(2)(8) ———

14—24465

)
(a
(b

REVISED RULES TO EVIDENCE CODE

Evidence Code
( Nection)

961
Not continued
Not continued
962

Revised Rules
(Rule)
285 . __
29(1)(a) _———-

63(1)(a) -
63(1)(b) ———
63(1)(e) .
63(3) e
63(3.1) e

381

Evidence Code
( Section)

Not continued
s1)\Iot continued
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382

Revised Rules
(Rule)

63(4)(a) ____

63(4)(b) __.—

[=]
-

5
6
7
8
8
9
9
9
1
1
1
1
1
1

BN O O] L7 O ettt ub Nt

Evidence Code
(Section)

1241

1240

1242
1204, 1220
1220

1224
1230
1250
1251
Not continued
1260

1270, 1271
127

Not continued
1310

1311
1313
1312
1322
1320
1314
1323
1324

CALIFORNIA LAW REVISION COMMISSION

Revised Rules
(Rule)

Evidence Code
(Section )

1330

1331

1340

1341

1200(b), 1205
1202

1201

1205

1400, 1401,
1410

Not continued
1452

1453

1454

604, 1450

% 452-1454,

530
1284, 1452~
1454

1500
1501
1502
1503
1504
1506
1507
1509
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INDEX

In the Comments to the new Evidence Code sections, references will
be found to amended, added, or repealed sections of the existing codes.
These existing sections, listed on pages 25-27, are set out in full on
pages 294-368. The tables on pages 369-375 show the relationship be-
tween the sections in the Evidence Code and in the existing codes. For
this reason, this index refers to specific existing code sections only when
the Comment to that section contains a discussion of a topiec not

treated elsewhere in this pamphlet.

This index was prepared by Mrs. Margaret Loftus.

ACKNOWLEDGMENTS ________ 5-8
ACTION
Defined _______________ . ___ 41
ADMINISTRATIVE PROCEEDINGS
Privileges —_____________________ 361
Criminal or disciplinary, no phy-
gician-patient privilege ____ 190

ADMISSIBILITY
See also under specific subject
Qutline of provisions_______._

ANCIENT DOCUMENTS

Authentication __._______________ 273
Hearsay exception ______________ 263
Presumption of authenticity______ 109
APPEAL
See also Error
Judicial notice, appeal as to.____ 82, 86
Record _ 84

ARMED FORCES
Record that person missing or
captured _____.___________ 249

Character evidence ______________ 209

Conditional ____________________ 63 AUTHENTICATION AND PROOF
Condition not satisfied__._______ 68 OF WRITINGS

Extrinsic policies affeeting_____ 209-220 Defined 266

Foundational facts________ 57-64, 65-69 Required __________________ 267

Limited et e 55 Sufficient authentication

Preliminary determmatlon _______ 56 construed ________________ 269
Privilege eclaim _______________ 165 Acknowledged writings __________ 274

Privileged matter, disclosure erro- Altered writing _________________ 269

neously compelled _________ 168 Authentication/authenticity

Relevant evidence only..__________ 53 construed ________________ 266

ADMISSIONS : Best evidencg provisions;

See also Confessions exceptions __.———.._______ 277
Authentication of writing by______ 271 By admission T 271
Authorized, hearsay exception .____ 228 By comparison of writing________ 67
Compromise negotiations, during__ 67 By content 274

Offer to c()mpromise ____________ 217 By eVIdenc? Of reply .. ________ 273
Decedent, by By handwrl?]ng —————————————— 271-273
Admissible when ______________ 231 Expert witness _______________ 272
Wrongful death action_________ 231 Church records ______________ 260, 325
Foundation __. ________________ 62 Collateral writing _______________ 279
Hearsay exception ___________ 227, 228 Copies — . _________ 268, 277-280
Identity of declarant_____________ Certification __________________ 285
Vicarious, C.C.P. §1848 repealed.__ 306 Photographs _________________ 287
AGENT poose of court— oo 2
. - oreign writings ________________
Authorized iflmlsmns, hearsay ‘Official signature ______________ 276
exception - 228 Hospital records
ALIEN LAND LAW Affdavit - o __
Repealed . - ——— 347 Lost or destroyed writing_________ 277
ALLEGATIONS Official record, admissibility of
C.C.P. §1867 repealed..___________ 310 abstract of title_________ __ 201
AMENDMENTS, ADDITIONS, Mineral lands, patent for_________ 292
AND REPEALS _______ 204-368 Official record as prima facie
Operative date _________________ 368 evidence _________________ 286
Table of ______________________ 25-27 Official seal 275
(383)

MJIN 2693



384 CALIFORNIA LAW REVISION COMMISSION

Official signature

Domestiec ____________________ 275
Foreign ______ . _______ 276
Opponent’s control, writing in____ 278
Oral testimony, when permitted___ 280
Preliminary fact determination____ 63
Property interests, official writings
affecting ._____________ 290-293
Public records _________________ 281
Secondary evidence __.________ 281
Secondary evidence ___________ 277-290
Spanish title records_____________ 293
Subpoena, hospital records___._ 288-290
Unavailable writing _____________ 278
Voluminous writings ____________ 282
‘Witness, subseribing, testimony
unnecessary ._____—.______ 270
Except by statute _____________ 270
BEST EVIDENCE RULE
Rule stated ________________ 277
Admissibility 68
C.C.P. §1829 repealed____________ 302
Execentions __________________ 277-290
Special - 68

BLLOOD TESTS
To determine paternity_.__154-156, 345

BOOKS
See Reference Works

BOUNDARIES
Evidence concerning ____________ 262

BURDEN OF GOING FORWARD
See Burden of Producing

Evidence
BURDEN OF PRODUCING
EVIDENCE
Defined ____________________ 41
Alloeation _____________________ 92
Presumptions affeeting _____ 97, 106-110
Authentication _____________ 274-277
Official and recorded writings 283-287
BURDEN OF PROOF__________ 88-92
Defined ____________________ 42
Allocation _____________________ 88-90
C.C.P. §1869 repealed _________ 311
So-called presumptions ________ 90
Criminal action
Generally 90
Guilt 91
Distinguished : burden of producing

- evidenee _________________ 42
Due care 92
Insanity i 92
Instructions : 91
Party who has burden___________ 88-90
Presumptions affecting__98-101, 110-113
Based in public poliey_________ 99
Privileged communieation________ 168

-BURDENS

Allocation

Outline of provisions __________ 13

Preliminary _._______________._ 65

BUSINESS RECORDS

Hearsay exeeption ____________ 244-246
Absence of entry______________ 246
“Business” defined ____________ 244

Photographic copies —___________ 287

CALIFORNIA AGENCIES

Judicial notice of regulations______ k(-

CALIFORNIA LAW

Judicial notiee . ______________ 74
City and county law_______.____ ki

CALIFORNIA RULES OF COURT
Judicial notice __________________

CHARACTER EVIDENCE ___141-144

Character
Conduct, character evidence to
prove ________.____________ 210
Criminal defendant, evidence to
prove conduct __________ 211214
Proof, manner of______________ 209
Trait for eare or skill__________ 214
Ultimate fact in dispute________ 209
Vietim’s conduet . ________ 214
Conduct, subsequent remedial ____ 217
Habit or custom, evidence to prove
specific behavior __________ 215

Misconduct, evidence of, to show
fact other than character___ 211
Reputation evidence
See Reputation Evidence

Use, no limitation on____________ 140
Witness, admissibility ———________ 145
CHILD
Injury action, statement of child,
hearsay exception _________ 231
Witness 115
CHURCH RECORDS
Admissibility 260
Authentication, C.C.P. §1919a
repealed _________________ 325
CIRCUMSTANTIAL EVIDENCE
Admissibility 303
CITY ORDINANCES
Burden of persuasion____________ 82
CIVIL CASES
Character evidence, exclusion of___ 210
“Civil action” defined __________ 42
“Civil proceeding” defined for
privilege purposes _________ 157

Prior conviction admissible____254-256
CLASSIFICATION OF

EVIDENCE ______._______ 302
CLERGYMAN-PENITENT
PRIVILEGES _________ 200-202
CO-CONSPIRATOR
Admissions of _____________ 62, 64, 228

COLLATERAL EVIDENCE
Impeachment of hearsay declarant 224

COMMERCIAL LISTS

- Hearsay exception ______________ 264
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EVIDENCE CODE—INDEX 385

COMMITMENT
Deaf person ____________________ 126
Privileze
Marital, exception ____________ 183
Physician-patient, exception____ 192

COMMON KNOWLEDGE
Matters of, judicial notice
72,183,171, 80, 82

COMPENSATION

Expert witness _________________ 122
Blood tests . ____________ 155, 156
Court-appointed ______________ 123

COMPETENCY OF WITNESSES
See item under Witnesses

COMPETENCY PROCEEDINGS

Marital communications privilege__ 184
Marital testimonial privilege_..____ 180
Physician-patient privilege _______ 102
Psvchotherapist-patient privilege __ 200

COMPROMISE NEGOTIATION

Admissions during ______ . ______ 87
Offer, evidence of _______________ 217
Offer to discount elaim___________ 219
CONCLUSIVE EVIDENCE
C.C.P. §1978 repealed ____________ 345
CONDEMNATION
Compensation of expert witness___ 122
CONDITIONAL

ADMISSIBILITY _________ 63
CONDUCT
Defined ________ . ______ 42
Estoppel by, presumption_________ 108
Nonassertive, not hearsay________ 222
Nonverbal conduct as “statement” 47
CONFESSIONS
Admissibility . ________________ 57, 68
Credibility _____ _______________ 58
Hearsay exception ______________ 227
Involuntary, constitutional rule___ 226
Jury, role of 68

CONSTITUTIONAL PROTECTION

Due nrocess . __ 351
Involuntary confessions __________ 226
Privileges 169, 170
CONSTITUTIONALITY
Severability provision ___________ 38
CONSTRUCTION OF NEW LAW
Generalrules ___________________ 39
Tiheral _ 38
Outline of provisions_._____..____ 11
CONTFMPNRANFOUS
STATEMENT
Hearsay exception ____._.___ -237,307
CONTEMPT
Newsman’s immunity from citation 207
Not a privilege . _____________ 208
Privilege claim . _____________ 165
CONVERSION TABLES ____369-382
CORROBORATION ____________ 304
Necessary when ________________ 70

COURT
See also Discretion of Court

As trierof fact _________________ 47
Judge as witness ._______________ 117
Lawful exercise of jurisdiction,

presumption ______________ 113
May call witnesses _____________ 135
Province of court and jury________ 51

COURT-APPOINTED EXPERT 123
Psychotherapist, privilege exception 197

COURT REPORTS
Presumption as to book purporting
to contain _______________ 110

CREDIBILITY
See item under Witnesses

CRIMINAL PROCEEDINGS

“Criminal action” defined.___ 43
Arrest without warrant,
presumption ______________ 112
Blood tests to determine paternity,
limitation on application___ 155
Burden of proof - 91
Instruetion .. ___________.___ 88
Character evidence ______________ 211
Co-conspirators, admissions of
62, 64, 228
Comment on defendant’s failure to
explain or deny___________ 163
Confessions
Admissibility —_.____________| 57, 68
Credibility ___________________ 58
Hearsay exception ____________ 227
Involuntary ___ .- ___ 226
Confrontation right __________ 118, 254

“Criminal proceeding” defined for

privilege purposes ________ 158
Cross-examination of defendant____ 127
Deaf defendant, interpreter_______ 126
Defendant

Character of, opinion and reputa-

tion evidence _________. 211-214

Sanity issue, exception to psy-
chotherapist-patient privileze 199

Deposition ________________ 363, 367
Expert witnesses, compensation _ 123
Former testimony, admissibility 252, 254
Hearsay
Exceptions ___________________ 363
Penal Code §686 amended______ 363
Prior identification __ __________ 236
Statement offered against
defendant _____ __________ 226

Instructions, presumptions estab-
lishing element of crime
98, 100, 101-105
Mental state of declarant,
statements on ____________ 242
Presumption establishing element of
crime, jury instruction
98, 100, 101-105
Prior convictions, admissibility____ 143
As affecting credibility_________ 60
Prior identification, hearsay
exception ________________ 236
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386 CALIFORNIA LAW REVISION COMMISSION

Privilege
Eavesdroppers _____________ 174, 201
Exercise of privilege ..._________ 164
Information material to proceed-
ing . __________ —-204-206
Lawyer-client, none when_______ 175
Marital communication, none
when _______ _ __________ 184
Not to testify __________ 169, 178-181
Physician-patient, none when___. 190
Psychotherapist-patient . ____195, 198
None in sanity proceeding____ 199
Self-inerimination ____________ 170
CALJIC No. 51_____________ 103
Objeetion __________________ 64
Penal Code §147 repealed_____ 367
Production of writing, notice
discussed ________________ 279
Reasonable doubt _______________ 90
Refreshing recolleetion __________ 132

Specific intent necessary element of
crime, erroneous presumption 296
Vietim’s character, evidence of 212, 214

CROSS-EXAMINATION

Adverse party or witness_________ 135
Defined _______ . ______________ 127
Expert witness __________ 120-122, 124
Hearsay declarant ______________ 225
Opinion testimony __.___________ 152
Scope of ___ 134
CROSS-REFERENCES
Explanation of _________________ 35
CUSTOM
See generally Character
Evidence
DAMAGES
Breach of warranty, evidence of
final judgment ____________ 256
Claim for, no marital testimonial
privilege . _________ . __ 181
Claim for criminal conduct, no phy-
sician-patient privilege_____ 190
DEAD MAN STATUTE
Not continued in code_________ 243, 316
DEATH
Presumed, finding on ___________ 248
DEBTOR-CREDITOR
Presumptions

Installments or rent, payment of 107
Obligation delivered up to debtor 107
Obligation possessed by creditor. 107

Person in possession of order____ 107
DECLARANT
Defined __ _~ 43
DECLARATIONS AGAINST

INTEREST

Hearsay exception ___________ 229, 232
DEED
Presumption of authenticity______ 109

DEFINITIONS
See also under specific subject

Main seetion ___________ _______ 39
‘Words and phrases _____________ 41-49
DEPOSITIONS
Criminal case ____.___________ 363, 367
Former testimony, admissibility

as . ____ 250-254
Hearsay declarant, deponent as____ 223
DIRECT EVIDENCE
Defined ________________________ 70
One witness ____________________ 70
DIRECT EXAMINATION
Defined _.__________ . ___________ 127

DISCIPLINARY PROCEEDING
Privileged information material to

proceeding ____________ 204-206
Physician-patient privilege
exception ________________ 190
DISCRETION OF COURT
Exclusion of evidence —.__________ 54
Collateral evidence _____._______ 140
Expert testimony ____________ 148-150
Interpreter, appointment of ______ 125
Privilege as to official information 203
DISHONESTY
Defined __ . _____________________ 143

DOCUMENTARY EVIDENCE
See Ancient Documents;

‘Writings
DUE CARE
Burden of proof ________________ 92
DYING DECLARATIONS
Admissibility . ______________ 68
Hearsay exception ______________ 238
Impeachment by contradictory

statements _______________ 224
Preliminary fact determination ___ 67
EAVESDROPPING
Clergyman-penitent privileges ____ 201
Lawyer-client privilege __________ 174
Marital communications _________ 182
Physician-patient privilege _______ 187

Psychotherapist-patient privilege _ 194
EFFECTIVE DATE OF CODE 35,40

ERROR
Judicial notice
Failure to take _.._.________ 74, 87
“Invited” error ____________ 74, 86
Prejudicial, reversal of judgment__ 55
Privilege claim, overruling _______ 168
ESTOPPEL
By own statement or conduct,
presumption ______________ 106
To deny landlord’s title, pre-
sumption ________________ 106
EVIDENCE
Defined __ ... ____________ 43, 93
EVIDENCE CODE
Applicability ____ . ___________ 50
Effective date 35, 40
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EVIDENCE CODE—INDEX 387

EXAMINATION
See alse Cross-Examination

Adverse witness ._____________ 135-137
Court may call witnesses_________ 135
Definitions 127-129
Exclusion of witness ___.________ 138
Leading questions ___________ 128, 129
Mode of interrogation ___________ 123
Order of 133
Prior inconsistent statements or
conduct - 130
Evidence of 131
Recall 138
Re-examination _________________ 134
Refreshing recollection with
writing __________________ 132
Responsive answers ____._________ 129
‘Writings 130

EXCITED UTTERANCES
See Spontaneous Statement

EXISTING CODES
See also Tables
Amendments, additions, and

repeals ________________ 294-368
Operative date _______.________ 368
Table of 25-27

EXPERT WITNESSES
Three tests —________________ 149
Blood tests to determine
paternity ______________ 154-156
Compensation 122
Court-appointed _____________ 123, 135
Examination —________________ 124
Payment 123
Credibility 122
Cross-examination _______ 120-122, 124
Deaf person, criminal case or
commitment ._____________ 126
Handwriting or typewriting,
authentication ____________ 272

Interpreters and translators ___125-127
Judicial notice, determination as to 83

Limit on number ____________ 122, 148
Opinion testimony ____________ 148-150
Based on opinion of another____ 152

Basis of opinion, statement of .__ 150
Physical condition, previous, state-
ment as basis for expert
opinion 241
Qualification 119
Burden of producing evidence on 66
Right to produce other expert
evidence __ . ____________ 124
Blood tests ___________________ 156

EXTRINSIC POLICIES

Evidence affected by, outline of
provisions ________________ 20

FAMILY HISTORY

Records and statements of,

admissibility ______.____ 257-261
FEDERAL AGENCIES
Judicial notice of regulations _____ 75

FEDERAL MISSING PERSONS ACT
Presumed death ________________ 248

FELONY CONVICTION
Admissibility to attack credibility

60, 141-144
FOREIGN LAW
Determination of _______________ 51
Judicial notice _______________ T, 19
FOREIGN RECORDS AND
WRITINGS
Authentieation _._________ 276, 283-287

C.C.P. §§1907, 1918 repealed____ 322
FORMER TESTIMONY

Defined .._______________________ 250
Hearsay exception ___________ 250-254
FOUNDATION

See also Authentication and
Proof of Writings

Business records, admission of ____ 245
Determining faects, procedure
57-64, 65-69
FRAUD
Exception to privilege
Lawyer-client ________________ 175
Marital communication ________ 183
Trade secret, privilege to pro-
tect, applicability _________ 206
FREEDOM OF THE PRESS
Privilege, newsman’s ____________ 207
GENERAL PROVISIONS OF CODE
Qutline _______________ e __ 12
GOVERNMENTS

See Official Records and Writ-
ings; Public Entities and
Employees

GRAND JURY

Evidence before, Penal Code §939.6
amended _________________ 364

GUARDIANSHIP

Privilege, holder of

Lawyer-client __.______________ 173
Marital ___ 182
Physician-patient _____________ 187
Psychotherapist-patient ________ 194

GUILTY PLEA
Offer or withdrawal of,

admissibility . .._________ 218
HABIT
See generally Character
Evidence
HANDWRITING
Authentication ._______________ 271-273
Opinion evidence _______________ 67
HEARING
Defined _________ . ________ ______ 44
HEARSAY
Basierule . ______________ 221-223
Deficiencies in existing rules . 30
General provisions _______ 221-227
No implied repeal __ ___ ____. 227
Outline of provisions _______ 20-22
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388 CALIFORNIA LAW REVISION COMMISSION

Admissibility 61
Ancient writings ________________ 263
Business records ____.________ 244-246

C.C.P. §1947 repealed _________ 334

Child’s injury, statement of child _ 231
Commercial and scientific publica-

tions, ete. ________________ 264
Conduct, nonassertive, not hearsay 222
Confessions and admissions ______ 227

Adoptive admission —__________ 228
Authorized admission _________ 228
Co-conspirator ______________ _ 228
Contemporaneous statement ._237, 307
Credibility of declarant _______ 223-225

Criminal proceedings
See Hearsay items under Crimi-
nal Proceedings

Cross-examination of declarant ___ 225
Deceased person’s statement, claim
against estate ____________ 316
Declarant
Defined __. 43
Identity of ___________________ 61
Declarations against interest _..___ 232

Dispositive instruments, recitals in 263
Dying declarations
See Dying Declarations
Family history, statements and
records __...____________ 257-261
Former testimony exception ._ 250-254
Inconsistent statement of witness . 233

Judgments __._______________ 254-257
Liability or breach of duty of
declarant in issue _____ 229, 307
Mental or physical state of declar-
ant, statements of _______._ 238-240
Previous mental or physical state 240
Multiple hearsay ________________ 223
Family reputation ___.________ 259
Objection overcome, application of
other exclusionary rules____ 221
Past recollection recorded ________ 235
Preliminary fact questions _______ 67
Prior consistent statement of
witness __________________ 234
Prior identification _____________ 236
Reference works ________________ 265

Reputation evidence
See Reputation Evidence

Res gestae __ 237
Right or title to property in issue ._ 230
Spontaneous statement _______ 237, 307
“Unavailable as a witness”

defined ____._ ______-_____ 47
Wills, statements relating to______ 243
Wrongful death, statement by

deceased ... ____________ 231
HOSPITAL RECORDS
Authentication ; affidavit;

subpoena ______________ 288-290
In-hospital research and study

records, admissibility ______ 219
IMPEACHMENT

See Witnesses

INFERENCES
Generally ________________ 93-113

Defined _____________ ___________ 73
From exercise of privilege _____ 163-165
From failure to explain or deny

evidence _________________
From less satisfactory evidence___ 71
Identity of person from identity

of name _________________ 343
INFORMER
Newsman’s privilege _____________ 207

Privilege for official information__ 202
Information disclosed during

ruling 166
INSANITY
Burden of proof ______________ 91, 92
Commitment proceedings
Deaf person 126
No privilege __________ 180, 183, 192
Competency proceedings, no
privilege _____ 180, 184, 192, 200
Opinion evidence _____________ 66, 153
Plea, scope of psychotherapist-
patient privilege __________ 197
INSTRUCTIONS
Admissibility condition not satisfied 68
Burden of proof ________________ 91
Criminal case ____________.____ 88
C.C.P. §2061 repealed ___________ 357
Exercise of privilege __.__________ 163
Limited admissibility of evidence__ 56
Matters judieially noticed ________ 85
Preliminary fact, existence of___59, 63
Presumptions __ __________ ____ 98, 100

Establishing element of crime
98, 100, 101-105

INSURANCE
Liability insurance evidence

inadmissible ______________ 219
INTERPRETERS ___________ 125-127
JUDGE

See Court ; Discretion of Court ;

Instructions
. JUDGMENT
Hearsay exceptions ___________ 254-257
Liability of third person, C.C.P.

§1851 repealed ___________ 307
Presumption, rights of parties____ 108
JUDICIAL NOTICE

Authorized by law __.________ 72
Outline of provisions _-__._.___ 13
Substitute for evidence ______ 301
Appeal _______ _____ _ _______ 82, 86
Subsequent proceedings ________ 85
California Rules of Court________ 76
Charter provisions ______________ 75

Common knowledge, matters of
72, 73, 77, 80, 82

Court records and rules _______ 7, 9
Foreign law _________________ 77, 79
Information that may be used____ 83
Jury instruction ________________ 85
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EVIDENCE CODE—INDEX 389

Laws 74
Mandatory - ___________ 72, 73-17
Upon request ___.____________ 81-83
Official aets . ____________ 7, 19
Official seals, authentication of ___ 275
Permissive ____________ 72, 77-80, 360
Presentation to court ___________ 83
Records _____________ ____.___ 84, 85
Regulations and legislative enact-
ments 77-79
California and federal agencies,
regulations ____.__________ 75
Request for
Denial 85
Failure to make —__—— .. 77
Notice _____ . __ _ ___________ 81
Resolutions and private acts___._ __ 78
Subsequent proceedings, power of
court - 85
Universally known facts__________ 76
‘Words, phrases, legal
expressions _______________ 76
JURY
See alzo Instructions
As trier of faet_________________ 52
Juror as witness .__.._________ 117, 365
Province of court and jury_______ 51
Verdict, evidence to test______.__.__ 216

JUVENILE COURT

Compensation of court-appointed
expert ___________ . _______ 123

Marital privilege exception.____180, 185

LANDLORD-TENANT

Estoppel of tenant to deny

landlord’s title _.__.____ . _ 106
Presumption of payment of earlier
rent or installments________ 107
LAW
Defined ____ 44
LAWS
Validity of _ 321
LAWYER-CLIENT
PRIVILEGE ________ 170-178
Basicrule _______________ 173-175
“Client” defined __________ ______ 171
“Confidential communication”
defined 171
Eavesdroppers _.________________ 174
Exceptions
Breach of duty__.______________ 176
Crime or frand________________ 175
Deceased client )
Dispositive instrument, inten-
tionasto._____ . _____. 177
Parties claiming through_____ 175
Validity of dispositive
instrument _______________ 178
Joint clients _________________ 178
Lawyer as attesting witness ___ 177
“Holder of privilege” defined_.____ 173
Joint clients 178
“Lawyer” defined _________ ______ 170

Lawyer required to claim

privilege, when ____._______ 175
Termination of privilege_________ 174
Third party present_____________ 172
LEADING QUESTION
Defined 128, 129
LEGITIMACY
Presumption _____._.________ 105, 111
LETTER
Presumption that mailed letter

received ______________ 98, 109
LIABILITY
Final judgment, evidence of _____ 256
Hearsay exception, declarant’s

liability in issue__ ____ 229, 307
Of third person, admissibility

of judgment ______________ 256

C.C.P. §1851 repealed__________ 307
LIABILITY INSURANCE
Evidence inadmissible ___________ 219

MARITAL COMMUNICATIONS
See item under Privilege

MARRIAGE
Records 257-261
Reputation evidence _________ 259, 343
Validity, presumption ___________ 112
Vital statistics, admissibility of

record 248
MAXIMS OF JURISPRUDENCE
Presumptions recast as __________ 296

MEDICAL RECORDS
Hospital records, authentication 288-290
In-hospital research and studies,

admissibility of ___________ 219
MINERAL PATENT ___________ 292
MINOR
As witness 115
Injury action, statement of child

hearsay exception _.__.___ 231
MISTRIAL
Judge as witness ________________ 117
Juror as witness ________________ 117
MODEL PENAL CODE
Presumptions, treatment _________ 104
MONEY
Presumption of delivery _._______ 106
MORGAN THEORY
Presumptions 94
MOTIONS
For mistrial, judge as witness ____ 117
To strike

Nonresponsive answers ._______ 129

Personal knowledge, lack of ____ 116
NARCOTICS CASE
Rurden of proof ________________ 90
Presumption ____________________ 102
NONJUDICIAL PROCEEDING
Privilege in ____________________ 159

Contempt, limitation on

punishment ______________ 165
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NOTICE
Abstract of title to prove lost

document ________________ 291
Judicial notice, notice of

request for ______________ 81-83
To produce writing ______________ 278
OATH
Confrontation 118
Defined 44
Interpreters and translators ___125-127
OBJECTIONS
Erroneous admission of evidence,

failure to objeet __________ 54
Expert testimony _.______________ 119
Former testimony, admissibility of 251
Judge as witness ________________ 117
Juror as witness ________________ 117
Opinion testimony based on

improper matter __________ 151
Personal knowledge requirement __ 116

Privilege against self-inerimination 64
OFFER OF PROOF

Unnecessary when ______________ 55
OFFICIAL ACTS
Judicial notice ________________ 77, 79
OFFICIAL RECORDS AND
WRITINGS
Authentiecation ______________ 283-287
C.C.P. §1905 repealed _______ 321
Of copy 268

Foreign, authentication ___276, 283-287

C.C.P. §§1907, 1918 repealed _ 322
Hearsay exception ____________ 246-250
Prima facie evidence .. _________ 286
U.8. government, authentication 283-287

OFFICIAL SEAL
Records, certifieation and attesta-
tion distinguished _________ 284

OPINION TESTIMONY
See also Expert Witnesses

Generally __________________ 147
Outline of provisions ________ 16
Based on improper matter _______ 151
Based on statement of another 149, 152
Basis, statement of _____________ 150
Character, to prove _____________ 213
Criminal defendant ________ 211-214
Expert witness __ _____________ 148-150
Handwriting 67
Sanity ___ 66, 153
Ultimate issue 153
ORDER OF PROOF
Discretion of court ______________ 52
New provision __________________ 299

‘Witness lacking personal knowledge 116
PAST RECOLLECTION RECORDED

Hearsay exeeption ______________ 235
PATENT

Mineral lands __ ______________ 292
PATERNITY

Blood tests _____________ 154-156, 345

PERCEIVE

Defined ________________________ 44
PERSON

Defined __ 44

PERSONAL KNOWLEDGE
REQUIREMENT
Disqualification of witness ____115, 116
Preliminary fact determination __60, 61
PERSONAL PROPERTY
See also Property
Defined __ e 45
PHOTOGRAPHS
Authentication of writings_____ 68, 287
PHYSICAL STATE
Admissibility of statement on __241-243

PHYSICIAN-PATIENT PRIVILEGE

Basie rule ___._____________ 187
“Confidential communication”
defined 186
Exceptions
Breach of duty _______________ 191
Commitment or competency
proceeding _______________ 192
Crime or tort _________ ______ 189
Criminal conduet, proceeding
to recover damages ________ 190
Criminal or diseiplinary
proceeding ____.___________ 190

Deceased patient
Dispositive instrument,

intention as to ___________ 191
Parties claiming through _____ 191
Validity of dispositive

instrument _______________ 192

Report required _______________ 193
“Holder of privilege” defined _.___ 187
“Patient” defined __._____________ 186
“Physician” defined _____._._______ 185
Physician required to elaim

privilege, when _ _____._____ 188

PREJUDICE
Exclusion of evidence, diseretion
ofecourt ________________ 54, 56

PRELIMINARY FACT
DETERMINATIONS

Procedure _57-69
PRELIMINARY PROVISIONS
OF CODE
Onutline of 11
PREPONDERANCE OF
EVIDENCE . ____________ 88
PRESUMPTIONS
Classified . .. __________ __-_94-96
Defined I 89, 93
Outline of provisions ________ 13
Not evidence _______________ 43
Affecting burden of producing
evidence ___________ 97, 106-110

Affecting burden of

proof __98-101, 110-113, 283-287
Ancient document, authenticity __ 109
Arrest without warrant __________ 112
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Authentication of writings ____274-277
Authenticity of writing __________ 267
Book
Publication of __.______.________ 110
Reports of cases ______________ 110

C.C.P. §1963, presumptions recast
as maxims of jurisprudence 296

Conclusive __________________ 105, 338
Death, from seven years’

absence _______________ 99, 113
Debtor-creditor _____.___________ 107
Delivery of thing ________________ 107
Disputable

See Rebuttable, infra
Judgments 108
Jurisdiction, lawful exercise ______ 113
Jury instruetions ____________ 98, 100
Landlord-tenant ________________ 107
Legitimaey _____________________ 111
Letter, receipt of _______________ 109
Marriage, validity of ____________ 112
Money, delivery of ______ ________ 106
Official and recorded writings,

authentication _________ 283-287
Official duty performed __.________ 112
Ownership 108
Privilege, confidentiality __.______ 167
Property ownership _____________ 111
Real property conveyance ________ 109
Rebuttable ___________ 98-101, 110-113

See also discussion at 339-343
Criminal case ______________ 101-105

Public policy, implementing __ 98-101
Statute making fact prima facie

evidence of another ________ 96
Recording of document affecting
property interest _________ 291
Sinellie case, holding repudiated __ 93
Tayer versus Morgan view _______ 94
Writing truly dated _____________ 109
PRIOR CONVICTIONS
Admigsibility . _____ 141-144
PRIVATE ACTS
Judicial notice _________________ 78
PRIVILEGES
Basic rule _________________ 160
Deficiencies in existing rules._ 30
Definitions __.______________ 157
No implied repeal by new
provisions ________________ 169
Outline of provisions _._______ 16-19
Applicability of provisions _______ 159
Burden of proof on
preliminary faets __._______ 66
Clergyman-penitent privileges __200-202
“Clergyman” defined __________ 200
Eavesdroppers ——__.____________ 201
“Penitent” defined ______ _____ 200
“Penitential communication”
defined ___________________ 200
Privilege of clergyman _________ 202
Privilege of penitent __________ 201

Comment and inferences on exercise
of privilege ____________ 163-165
Criminal proceedings
See Privilege items under Criminal

Proceedings
Determination of elaim __________ 165
Error, disclosure compelled _______ 168
Failure to claim ________________ 161
Holder absent _..________________ 167
Informer, identity of __________ 203-206
Joint holders ___________________ 161

Lawyer-client
See Lawyer-Client Privilege

Marital communications ______ 317-319
Basic rule ___________________ 182
Eavesdroppers ________________ 182
Exceptions

Commitment or competency
proceeding _______________ 183
Crime or fraud _____________ 183
Criminal proceeding _____ 184, 185
Juvenile court proceeding ____ 185
Proceeding between spouses __ 184
Holder _____ . __ . ________ 182
Proceeding between spouses ____ 184
Termination of marriage ______ 182
Third party, revelation by —____ 182

Newsman’s __________ ______ .. 207

Not to testify against spouse __ 178-181
Not applicable, when __________ 180
Waiver .. __ . ________________ 180

Official information __________ 202-206

Physician-patient

See Physician-Patient Privilege
Political votes, secrecy of ________ 206
Presumption of cenfidentiality ____ 167
Psychotherapist-patient

See Psychotherapist-Patient Privilege

Ruling
Disclosure of information during 166
Presiding officer ______________ 158
Scope —— 159
Self-incrimination, privilege against 170
CALJIC No. 51 _____________ 103
Objection _ 64
Penal Code §147 repealed ______ 367
Trade secret _ 206
Waiver _____________ 161-163
PROBATE

See also Wills
Claims against estates, decedent’s
hearsay statements ____243, 316
Dead man statute repealed ____243, 316
Lawyer-client privilege, when

terminated _______ ________ 174
PROCEEDING
Defined for privilege purposes ___ 157
PROFFERED EVIDENCE
Defined . _ ___________________ 57
PROOF
Defined ________________________ 45
Offer of proof unnecessary when__ 55
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Order of proof

Discretion of court____________ 52
New provision _______________ 299
Witness lacking personal

knowledge _______________ 116

Proof of writings
See Authentication and Proof of

Writings
PROPERTY
See also Real Property
Defined ____________________ 45
Hearsay exception : declarant’s right
or title in issme___________ 230
Ownership presumption ______ 108, 111
Predecessors in interest,
statementsof _____________ 230
Public interest in, reputation
evidence _________________ 262

Writing affecting property interest
See items under Writings

PROPOSED LEGISLATION

Outline of _____________________ 11-24

PSYCHOLOGIST-PATIENT
PRIVILEGE '
Superseded ; see Psychotherapist-

Patient Privilege

PSYCHOTHERAPIST-PATIENT

PRIVILEGE
Basicrule _______________ 194-196
Broader than physician-patient
privilege _________________ 195
“Confidential communication”
defined 194
Criminal proceeding _____________ 195
Defendant’s sanity in issue,
exception ________________ 199
Exceptions
Breach of duty _______________ 198
Competency proceeding ________ 200
Court-appointed psychotherapist 197
Crime or tort ________________ 198

Deceased patient
Dispositive instrument, inten-

tionasto __.___ __________ 198
Parties claiming through_____ 198
Validity of dispositive instru-

ment ___________ _________ 199

Patient dangerous to himself or

others ________.__________ 199

Patient-litigant _______________ 196
Report required . _____________ 200
“Holder of privilege” defined _____ 194
“Patient” defined _______________ 193
“Psychotherapist” defined _______ 193

Psychotherapist required to claim

privilege, when ___________ 196
PUBLIC ENTITIES AND
EMPLOYEES
Definitions —_________~___ __ 45
“Criminal proceeding” defined_____ 158
“Disciplinary proceeding” defined _ 158
Lawyer-client privilege .________ 171

Official information privilege___202-206

Informer, identity of __________ 203
Official records

Authentication __.___________ 283-287

Hearsay exception _________ 246-250

Official seal presumed authentic___ 275
Official signature, authentication

Domestic __ 275
Foreign ___ 276
Public records
Authentication _____.__________ 281
Hearsay exception .. ________ 244-246
Secondary evidence ___________ 281
Writing in custody of,
authentication ____________ 281
QUESTIONS OF LAW
Province of court________________ 51
REAL PROPERTY
Defined 46
Abstract of title to prove lost
document ._.______________ 201

Authentication of documents affect-
ing real property

interest ... ___________ 290-293
Boundary or custom, reputation

evidence _.________________ 262
Conveyance, presumption of ._____ 109

RECODIFICATION AND
RECOMMENDATIONS

Background ______________ 29-32, 33-35
Summary 35-37
RECORDS
Business records, hearsay

exeception ______________ 244-246
Church records on family history__ 260
Hospital

Authentication ; subpoena____?88-290
In-hospital research and studies,

admissibility . _________ 219

Official

Authentication ____________. 283-287

Hearsay exception —______.___ 246-250
RECROSS-EXAMINATION
Defined _______  ________________ 128
REDIRECT EXAMINATION
Defined __________ . _________ 128

REFERENCE WORKS
Book of public authority,

presumption _____________ 110
Fxpert witness, cross-examination 120
Hearsay exception ____._._________ 265
Judicial notice, use in determina-

tionasto____——___________ 80
Reports of cases, presumption____ 110
RELEVANCY
Admissibility of relevant evidence_ 53
Preliminary fact questions.______ 60
“Relevant evidence” defined______ 46
REPUTATION EVIDENCE
Character, to prove ________. 213, 262
Community history —_.___._______ 261
Family history _________________ 259
Marriage, existence of _._________ 343
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Private title, not admissible

to prove —________________ 108
Property, public interest in______ 262
Real property, boundary or custom 262
RES GESTAE _________________ 237
REVIEW

See Appeal; Error
RIGHT OF CONFRONTATION_ 119
RULES OF COURT

Judicial notice _._____________ 7, 79
Mandatory _________ . _____ 73, 76

SCIENTIFIC EVIDENCE
Outline of provisions ___________ 16
SEARCH AND SEIZURE
Illegal . ____ ___________________ 69
Informer, identity of, privilege____ 205
SECONDARY EVIDENCE
Of writings 277-290
SELF-INCRIMINATION

See item under Privilege
SETTLEMENT

See Compromise Negotiation
SHORT TITLE OF CODE______ 38
SISTER STATES
Laws of, judicial notiee__________ 74
Records, authentication _______ 283287
“State” defined _________________ 46

SPANISH TITLE RECORDS
Authentication

SPONTANEOUS STATEMENT
Admissibility 68
Hearsay exception __________ 237, 307

STATE OF MIND EVIDENCE

Hearsay exception ____________ 238-240

Previous state ________________ 240
STATEMENT
Defined _____________________ 47, 222
Estoppel by, presumption ________ 106
STATUTES
Validity of 321
SUBPOENA
Hospital records _____________ 288-290
TABLES
Amendments, additions, and

repeals _________________ 25-27

Evidence Code to revised rules__376-379
Evidence Code to superseded

sections _______________ 369-372
Revised rules to Evidence Code 380-382
Superseded sections to Evidence

Code 373-375
THAYER
Theory of presumptions__________ 94
TRADE SECRET
Privilege — 206
Ruling on, information disclosed

during 166
TRANSLATORS ____________ 125-127

TREATISES
See Reference Works

TRIER OF FACT

Authenticity determination ______ 266
Defined __ 47
ULTIMATE ISSUE

Opinion evidence _______________ 153

UNIFORM ACTS
Blood Tests to Determine

Paternity _________ 154-156, 345
Business Records as
Evidence _____ 244-246, 298, 335

Photographic Copies of Business
and Public Records as Evi-

dence ____ . __________ 336
UNIFORM RULES
Background 32-34

U.S. GOVERNMENT
See Official Records and Writ-
ings; Public Entities and
Employees
U.S. TERRITORIES AND
POSSESSIONS

Judicial notice of laws___________ 75
VERBAL .
Defined _- 49
VERDICT
Evidence to test ______________._ 216
VITAL STATISTICS
Record, admissibility ———_—________ 248
VOTING
Privilege to protect secreey_.______ 206
WAIVER
Failure to make timely objection__ 54
Privilege 161-163
Spouse ______ . ____________ 180
WARRANT
Arrest without, presumption______ 112
WEIGHT OF EVIDENCE _______ 70
Evidence affecting ______________ 70
WILLS
See also Probate

Hearsay statements relating to___ 243
Intent of deceased, privilege

exceptions _______ 177, 191, 198
Lawyer as attesting witness,

no privilege - 177
Presumption of authentici?y ______ 1(?9
Recitals in, hearsay exception_____ 263
Subscribing witness rule .. __ 270
Validity in question, no

privilege _________ 178, 192, 199
WITNESSES

See also Examination; Ex}}ert
Witnesses ; Opinion Testi-

mony
Qutline of provisions____.____ 14-16
Adverse _________ . 135-137
Competency .. - 114-118
C.C.P. §1879 repealed . —__ 315
General rule . __ 114
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Court may call witnesses_________ 135
Credibility
See also Prior statements, infra

Attacking or supporting____.__ _ 140
Character evidence _____. __141-144
Conviction of crime ____ 66, 141-144
Degrading matter, C.C.P. §2065
repealed ____ _____________ 358
Evidence affecting ____________ 70
Expert witness _______ ______ 122
General rule _______________ 138-140
Good character, evidence of___ 145
Hearsay declarant _________ 223-225
Own witness —_________ ___ 140, 225
Privilege exercize, no inference__ 164
Religious belief inadmissible . __ 144
Witness presumed to speak truth,
C.C.P. §1847 repealed . ____ 306
Disqualification ________________ 115
Lack of mental capacity_______ 66
Examination, method and scope 127-138
Exclusion of witness_____________ 138
Impeachments
See Credibility, supra
Judge as witness____.____________ 117
Juror as witness ____________ 117, 365
Oath and confrontation__________ 118
Personal knowledge
requirement __________ 115, 116
Prior statements
Admissibility _-_______________ 62
Consistent statement, admissible
when ________________ 145, 234
Inconsistent statement ___._____ 233
Examination __.____________ 130
Oral 130
Privilege, spouse ___._________ 178-181
Recall 138

Unavailable as a witness

C.C.P. §2016 amended _______ 351-353
Defined - . 47
Out-of-court statements ________ 241
WORDS AND PHRASES_ _____ 41-49

See also definitions under
specific subject

Judicial notice of ________________ 76
Outline .- 11
WORKMEN’S COMPENSATION
Failure to secure, presumption____ 99
WRITINGS

See also Authentication and
Proof of Writings; Public
Entities and Employees;

Wills
Defined _______ ________.____ 49
Outline of provisions.. ______ 22-24
Ancient documents ______ 109, 263, 273
Business records ____________. 244-246

Dispositive instrument executed by
person now deceased

Intention _____________ 177, 191, 198
Validity —_____________ 178, 192, 199
Examination of witness__________ 130

Official writing affecting property
interest, authentication _. 290-293
Past recollection recorded, hearsay

exception ________________ 235
Photographic copy .__________ 68, 287
Presumptions

Facts recited in instrument_____ 105
Writing truly dated___________ 109
Refreshing recollection __.__.______ 132
Translators 126
WRONGFUL DEATH
Statement by deceased___________ 231
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NOTE

This pamphlet begins on page 1001. The Commission’s annual
reports and its recommendations and studies are published in
separate pamphlets which are later bound in permanent volumes.
The page numbers in each pamphlet are the same as in the volume
in which the pamphlet is bound. The purpose of this numbering
system is to facilitate consecutive pagination of the bound volumes.
This pamphlet will appear in Volume 7 of the Commission’s
REPORTS, RECOMMENDATIONS, AND STUDIES.
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INTRODUCTION

The California Evidence Code

The California Evidence Code was enacted by Chapter 299 of the
Statutes of 1965. The code as originally enacted was affected by two
other 1965 acts: Chapter 937 added a new subdivision (¢) to Evidence
Code Section 1042, and Chapter 1151 added Sections 810-822 to the
Evidence Code and amended and renumbered one article heading to
facilitate this addition.

Contents of This Publlccmon

This pubhcatlon contains the text of the Cahforma Evidence Code
and sectional annotations that include (1) official Comments indicative
of legislative- intent  with respect to the code, (2) Cross-References
listing : related prov1slons of the code, and (3) Notes indicating the
source of -certain provisions of the code that were not contained in
the code as originally enacted.

The Evidenee Code legislation also added, amended or repealed a
number’ of sections in other codes. Although the text of these sections
iz’ ot conthmed in this publication, the official €omment to each such
section' is set. out in full. .

Two tables aré included at the end of this publication to facilitate
a compansan ‘of the Evidence Code sections with superseded statutory
provisions., The offitial Comments also provide information as to the
sotrée of Evidence Code sections and the dispesition of superseded
statutory provisions. A third table contains a convenient list of ‘pro-
visions in other codes that were added, amended, or repealed by the
Evidence Code leglslatlon

Ofﬁcml Comments

“In January 1965, the California Law Revislon Commission pub-
lished its Recommendatwn Proposing an Evidence Code. See T CAL.
Law RevisioN Comm’~, Rep., Rec. & StupiEs 1 (1965). In presenting
this ‘récoinmendation to ‘the Leglslature, the Commission followed a
practice ﬁrst used in 1963 in conmection ‘with ‘its recommendations
relating to sbvereign immunity: For each recommended Evidence Code
section, the Commission provided a Comment which explained the
section’s purpose and its relation to other sectiops and discussed some
potential problems of its meaning or applicatidn. Similar Commentis
were included for each section added, amende& or repealed in other
codes.

These Comments are especially significant in the legislative history
of the Evidence Code because of the consideration given them by the
legislative committees that considered the:-code. On April 6, 1965, the
Assembly Committee on Judiciary presented to the Assembly a special
report on Assembly Bill No. 333 (which became Chapter 299 of the

(1007)
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1008 INTRODUCTION

Statutes of 1965). This report, which was printed in the Assembly
Journal, accomplished three things:

(1) It declared that the Judiciary Committee presented it ‘‘to in-
dicate more fully its intent with respect to Assembly Bill No. 333°’;

’(2) It stated that the Commission’s C'nmments under various sec-
tions of Assembly Bill No. 333 -as set out.in its Recommendalion Pro-
posing an Evidence Code ‘‘reflect the mtent of the Assembly Committee
on Judiciary in approving the various provisions of Assembly Bill
No. 338,”’ except: to the extent that ‘‘new or revised comments” were
set out in the report itself; and

(38) It set out at length a series of new or revised Comments to
selected sections of Assembly Bill No. 333 4n its-amended form, stating
that they ‘‘also reflect the intent of tﬁn Assembly Committee on
Juditiary in apprbvmg Adsembly B111 No 333 % See Atsmemblyx J om‘ﬂal
Apyril 6,°1965, o ’
-~ On” April 21, 1965, a s1m1lar report wax madef to thei S‘enatd by the
Senate Cfnmmttee on Judiciary to “‘indieate more fully ibe itent with
respect ‘to: Assembly Bill No. 333.”’ This report, which’was: printed in
the Senate Journal, (1) adopted as expressing: the ‘Committee’s intent
thé; Law Revision Comnussmn s..Comments ‘‘as revised; and ‘supple-
mented”’ by :the Assemibly  Judiciary Cammittee  repert of: April: 6;
1965, except for.certain.‘‘new or revised ‘ecomments’’ by the Senate
Commlttee and (2) set out new or revised Coniments o ‘selected see-
tiong: of. tha bill; See Senate Journal, :April 21,1965, | .
-+4mn,;this publication, the final. version of each Comment is. set out
amd i3 Gesignated as, either. a.'‘Legislativa. Committee, Cqmment”,(ior
thase,set. forth .in the committee. reports) or as.a.‘‘Law ‘Rewision
Commissjon Comment’’ ,.(for. those apprgved by the,nommlttees b,ut
not set put. in their reports). - P T

Other Background Material

The Evidence Code is lafgely' ifie resuﬁ ‘0f a detailed study of the
Uniform;Riles .of Evidence undertgken by the Law:Revision Commis-
ghon ) in 1956.. Nine pamphlets.containing tentative, Tecommendations
and: research: studies. relating to ‘the-Uniform Rples were published
and.-distribuged. by, .the; Commissjon. during 1962—1364,.(,’1‘11%?1 pyblica-
tions are contained in Viplume:6 of the Commission’s REporrs, RECoM-
M:ENDAmNs AND S'runms .(1964), lmder the followmg,t;tles,, el

:\ 3 :_.”;

: Tenta.tlve chommendatmns and Studlgs Relatmg to the Um,form
v . Rutes; of Evidepce: .. . , . Cobe 8

o Arhele' © T @General Provisions i 3:'» RN
Article II Judicial Notice o

ru:+i Barden ‘of ' Producing . Evidence, Burden .of Proof;. and

<+ .+ r Présumptions :(Réplacing - Artlck III)’ S

it oArticlel IV Witmesses - e

i Artiale - V. Privileges - -

w1 e Artiele VT - EBxtrinsic Policies: Aﬁecting Admlssablhty
Article VII. Expert and Other Opinion Testimony
Article VITI. Hearsay Evidence
Article IX. Authenticgtiom and Content of Writings
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Although these tentative recommendations were superseded by the
Commission’s final Recommendation Proposing an Evidence Code
(January 1965), the research studies included in the publications
listed above contain a statement of the previous California law and
may provide valuable assistance to persons using the Evidence Code.
Note, however, that these studies do not purport to represent the
official views of the Commission or its members, but represent the
opinions, conclusions, and recommendations only of the authors.
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See.

See.

100.
105.
110.
115,
"120.
- 125.
130.
135.
140.
145,
150.
160.
165.
170.
175,
180.
185.
190.
195.
200
205.
210.
220,
295,
230
235,
240,
250,

ot et ot
NEO®©® [suipcos

OUTLINE OF EVIDENCE CODE

DIVISION 1. PRELIMINARY PROVISIONS AND
CONSTRUCTION

Short title.

Common law rule construing code abrogated.

Constitutionality.

Construction of code.

Effeet of headings.

References to statutes.

‘‘Division,’’ ‘‘chapter,”” ‘‘article,”’ “sectlon ” “subdlvmlon ”
and “paragraph ”

Construction of tenses.

Construction of genders.

Construction of singular and plural.

“shall" and “may ’”?

Code becomes operative January 1, 1967 effect on pending
proceedings.

DIVISION 2. WORDS AND PHRASES DEFINED

Application of definitions.

‘¢ Action.”’

‘‘Burden of producing evidence.”’
‘‘Burden of proof.”’

¢¢Civil action.”’

¢¢Conduct.”’

¢¢Criminal action.”’

‘“Declarant.’”’

‘‘Evidence.”’

‘“The hearing.”’ ' !
‘‘Hearsay ev1dence o
“Law 114 . ’_-:__

({3 Oath »”

‘“‘Perceive.’’

“P‘emn ”

‘‘Personal I:foperty ”

({3

e

‘‘Publie employee ” BT
‘‘Public entity.”” ’ . BV
‘‘Real property.”’

‘‘Relevant evidence.’’

“State.”’

‘‘Statement.”’

‘“Statute.”’ ,

“Prier of fact.”” '

‘‘Unavailable as a witness.’’

““Writing.”’

(1011)
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1012 OUTLINE OF EVIDENCE CODE
DIVISION 3. GENERAL PROVISIONS

g CumarTEr 1. AppricABILATY OF CODE
ec.
300. Applicability of code.

" CHAPTER 2. PROVINCE OF (JOURT AND Jimy
ec. ' '
310. Questions of law for court.
311. Procedure when foreign law cannot be. determmed
312. Jury as tr1er of fact

CHAPTER 3. OBDER oF PBOOF
Sec.
320. Power of court to regulate order ofaproof

CHAPTER 4. ADMITTING AND Emumme Evmmvcn
Article 1. General Provisionq
Sec.
350. Omly, relevant evidgnce admissible. ; -
351. Adm:ss1b1hty of relevant evidence.
352. Discretion of court to exclude ev:dence D
353. Effect of erroneous admission of evidence.
354. Effect of erroneous exclusion of evx@emee .
355. Limited admissibility.
356. Entire act, declaration, conversation, or wntmg may be bronght
out to elucldate part offered.

Article 2. Preliminary Determinations on Admmxbxhty of Ewdence
See. .

400, ‘‘Preliminary fact.”’ -'-:. , S

401. ‘“‘Proffered evidence.”’

402. Procedure for determining foundatlonal a.nd other prehmunry
facts.

403. Determination of foundational and other pr/ehmmsry facts
where relevancy, personal knowledge, or authentlelty is’ dls-
puted.

404. Determination of whether proﬁered ewdencemmcmminatory

405. Determination of foundational and other pre]:umnary facu in
other cases. © angal

406. Evidence affecting weight or cred1b111ty £y e T

CHAPTER 5. WEIGHT OF Evmmnq;;- Gmmu.u :
Sec- ”:"_-““:
410. ‘‘Direct evidence.”’ L
411. Direct evidence of one witness suffisient. e
412, Party having power to produce better evidence.
413, Party’s failure to explain or deny ewidence.
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OUTLINE OF EVIDENCE CODE 1013

g DIVISION 4. JUDICIAL NOTICE

ec. d
450. Judicial notice may be taken only as autherized by law.
451. Matters which must be judicially noticed. .
452. Matters which may be judicially noticed.
453. Compulsory judicial notice upon request. '
454. Information that may be used in taking judicial notlce
455. Opportunity to present information to court.
456. Noting for record denial of request to takq;udmml notice.
457. Instructing jury on matter Judlclally notiged..
458. Judicial notice by trial court in subsequent proceedmgs
459. Judicial notice by reviewing eourt. - -
460. Appointment of wexpert by .court. .

DIVISION 5. BURDEN. OF PROOF; 'BuRb'i‘:N OF PRODUCING
EVIDENCE; PRESUMPTIONS AND INFERENCES
. {y
CHAPTER 1 BURDEN OF Pnoor

A.rtlcle 1 General ") '
Sec. s
500. ' Party who has the burden of proof .
501. Burden of proof in criminal aetion: generally
502, Instructionsen hlirden of proof.

Artlcle 2 Burden of Proof on Speelﬁc Issues
Sec.
520. Clalm that person gullty of crime or Wrongdomg
521. Claim that petson did not exercise care. R -
522. Clalm that person is or was insane. T

CHAPTER 2. BURDEN or PnonuommEvancm
550. Party who has the burdsen of producmg m.dence

CHAPTER 3. PRBSUHPTIONS AND., Im'mnoms
RS i ¢ A
Artlcle 1. General
Sec sl
600. Presumption and mference deﬁned
601. Classification of presumptions.” : - .-
602. Statute making one fact prima facie evidence of another fact. -
603. Presumption affecting the burden of prodecinyg eﬁdence*deﬂned.
604. Effect of presumption affecting burden’of produdcing: emdennd
605. Presumption affecting the burden: of proof’defined. -
606. Effect of presumption affecting burden of proof.:~ -
607. Effect of certain presumptions in a eri azl‘aotion;m-

- Artiele 2. - Conclusive Presumptions

620. Conclusive presumptions.
621. Legitimacy.
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See.

622.
623.
624.

See.

630.
631.
632,
633.
634.
635.
636.
637.
638.

639.
640.
641.
642.
643.

645.

See.

660.
661.
662.
663.
664.
665.
666.
667.
668.

See.

700.
701.
702.
703.
704.

See.

710.
T11.

OUTLINE OF EVIDENCE CODE

Facts recited in written instrument,
Estoppel by own statement or conduct.
Estoppel of tenant to deny title of landlord.

Article 3. Presumptions Affecting the Burden of
Producing Evidence

Presumptions affecting the burden of producing evidence.
Money delivered by one to another.

Thing delivered by one to another. -

Obligation delivered up to the debtor.

Person in possession of order on hinigelf.

Obligation possessed by ereditor.

‘Payment of earlier rent or mstallménts

Ownership of things possessed.

Ownership of property by person who exercises acts of
ownership.

Judgment correctly determines rlghts of parties.

‘Writing truly dated.

Letter received in ordinary course of mail. ‘

Conveyanece by person having duty to convey real property.

Authenticity of ancient document.

Book purporting to be published by:public authority.

Book purporting to contain reports of cases.

Article 4. Presumptions Aﬁectmg the Burden of Proof

Presumptions affecting the burden bf proof

Legitimacy.

Owner of legal title to property is owner of beneﬁcml title.
Ceremonial marriage.

Official duty regularly performed

Ordinary consequences of voluntary act.

Judicial action lawful exercise of jurisdietion.

Death of person not heard from in deven years.

Unlawful intent.

DIVISION 6 WITNESSES
CHAPTER 1. Courmncr

General rule as to competency.

Disqualification of witness.

Personal knowledge of witness.

Judge as witness.

Juror as witness.

CHAPTER 2. OarH AND CONFRONTATION

Oath required.
Confrontation.
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OUTLINE OF EVIDENCE CODE 1015
CHAPTER 3. EXPERT WITNESSES

Article 1. Expert Witnesses Generally
See.
720. Qualification as an expert witness.
721. Cross-examination of expert witness.
722. Credibility of expert witness.
723. Limit on number of expert witnesses.

Article 2. Appointment of Expert Witness by Court
Sec. :
730. Appointment of expert by court.
731. Payment of court-appomted expert.
732. Calling and examining court-appointed expert.
733. Right to produce other expert evidence. '

g CHAPTER 4. INTERPRETERS AND TRANSLATORS
ec. :
750. Rules relating to witnesses apply to interpreters and translators.
751. Oath required of interpreters and translators. :
752. Interpreters for witnesses.
753. Translators of writings. :
754. Interpreters for deaf in eriminal and commitment cases.

CHAPTER 5. METHOD AND SCOPE OF EQMINATIQN

Article 1. Definitions
See. :
760. ‘‘Direct examination.’’
761. ‘‘Cross-examination.’’
762. ‘‘Redirect examination.”’
763. ‘‘Recross-examination.’’
764. “Leadmg question.”’

Article 2. Exammatlon of Wltﬁesses

Sec.

765. Court-to control mode of interrogation.

766. Responsive answers.

767. Leading questions.

768. Writings.

769. Inconsistent statement or conduct.

770. Evidence of inconsistent statement of witniess.

771. Production of writing used to refresh memory

772. Order of examination. )

773. Cross-examination.

774. Re-examination.

775. Court may call witnesses.

776. Examination of adverse party or witness, :

777. Exclusion of witness.

778. Recall of witness.
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1016 OUTLINE OF EVIDENCE CODE
CHAPTER 6. CREDIBILITY OF WITNESSES

S Article 1. Credibility Generally
ec.
780. General rule as to credibility;

g Article 2. Attacking or Supporting Credibility
ec v -
785. Parties may attack or support credibility.
. 786. Character evidence generally. :
787. Specific instances of conduct.
788. Prior felony conviction.
789. Religious belief. :
790. Good character of witness. - RN
791. Prior consistent statemert of watness. .

DIVISION: 7. OPINION. TE§TIMONY AND
SCIENTIFIC EVIDENCE

CHAPTER 1 Exrm'r AND Ormﬁmmon TEs'rmonr

g Article 1. Expert and Other Oplmop 'L’est;mony General&y s
ec. e A

800. Oplmon testlmony by lay witness.

801. Opision festimony by expert: witnesa.

802. Statement of basis of opinion.

803. Opmlon based on ;mproper matter,.,;; . >

804. Opinion based on opinion or statement of another

805. Opinion on ultimate issue. T

Article 2. Value, Damages, and Ben@ts ;ln Emment Domam
and Inverse Condemnatmn Cases :
Sec.

810. Article applies only to condemnatlon proceedmgs
811. ‘“Value of property.’’ .. : _

812, Concept of just compensatlon not aﬁ?ected

813. Value may be showu-gnly by opigion- teatrmony

814. Matter upon which opinion must be based. - .
815. Sales of subject property. Lar T e
816. Comparable sales. ’ Ceiiy :
817. Leases of subject property. . . =+ .. - .

818. Comparable leases. ».. :i.. .o in 0

819. Capitalization, of income. AP

820. Reproductlon cost.

821. Conditions in general vicinity of sub;ect, property

822, Matter upon which opinion may not be based.

Sec.
870. Opinion as to sanity.

Article 3. Opinion . Testimony oanartmular SubJeets
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CrAPTER 2. BLooD TESTS TO DETERMINE PATERNITY
See.
890. Short title.
891. Interpretation. ‘
892. Order for blood tests in civil actions involving patermty
893. Tests made by experts.
894. Compensation of experts.
895. Determination of paternity.
896. Limitation on application in eriminal matﬁhrs ‘
897. Right to produce other expert ewdence . . S

DIVISION 8. PRIVILEGES

Lo -CHAPTER 1. -DEFINITIONS:
See. o T
900. Application of definitions. | o
901. ‘‘Proceeding.’’ Fa S
902. ‘‘Civil proceeding.’’
903. ‘‘Criminal proceeding.’’
905. ‘‘Presiding officer.”’

-~ CEAPTER 2. APPLICABILITY OF DJvISION . - |
See. S . -
910. Applicability of division. TN

‘CHAPTER 3. . GENERAL PrOVISIONS RELATING .TO!PRIVAEGES'
See.

911. General rule as to privileges. . Low

912. Waiver of privilege. ‘ ' RN

913. Comment on, and inferences from exercise of prnqlegé. Rt

914. Determination of elalm of pr1v11ege, hmnutlon on: punishmen’t
for contempt,

915. Disclosure of prlvﬂeged mformatlon in ruhng on.. élalm of
privilege.

‘916. . Exelusion of privileged: information: where persons aut‘horued
to claim privilege are not present.

917. Presumption that certain communications are conﬁdentlal

918. Effect of errér im overruling claim of privilage. .-

919. Admissibility where disclosure erroneously eompelled

920. No implied repeal. R

LSRR
e

CHAPTER 4. PARTICULAR: van.nens

Artiele 1. Pr1v11ege of Defendant in ermmal Case jbi i
See. oy ERE
930. Privilege not to be called as a w1tness and> not to testify _

Article 2. Privilege Agamst SelfJncri;mmatmn
Sec. he T
940. Pr1v1lege against self-mcnmmation ' : :

Aftiaecigie
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Sec.

950.
951.

952.

953.
954.
955,
956.
957.
958.

959.
960.

961.
962.

Sec.

970.
971.
972,
973.

OUTLINE OF EVIDENCE CODE
Article 3. Lawyer-Client Privilege

‘“‘Lawyer.”’

‘‘Client.”’

‘‘Confidential communication between client and lawyer.”’

‘“Holder of the privilege.”’

Lawyer-client privilege.

‘When lawyer required to claim privilege.

Exception : Crime or fraud.

Exception : Parties claiming through deceased client.

Exception: Breach of duty arising out of lawyer-client rela-
tionship. - :

Exception: Lawyer as attesting witness.

Exception: Intention of deceased client concerning wntmg
affecting property interest.

Exception : Validity of writing affeeting property interest.

Exception : Joint clients.

Article 4, Privilege Not to Testify Against Spouse

Privilege not to testify against spouse.

Privilege not to be called as a witness against spouse.
‘When privilege not applicable.

‘Waiver of privilege.

Article 5. Privilege for ConfidentiallMarital Communications

~See.

980.
981.
982.
983. -
984,
985,
986.
987.

Sec.
990.

991.
992.
993.
994.
995.
996.
997.
998.
999.
1000.
1001.

Privilege for confidential marital communications.
Exception : Crime or fraud.

Exception : Commitment or similar proceeding.
Exception : Proceeding to establishicompetence.
Exception : Proceeding between spouses.

.Exception : Certain criminal proceedings.

Exception : Juvenile court proceeding.
Exception : Communication offered by spouse who is eriminal
defendant. ;

Article 6. Physician-Patient Privilege

‘‘Physician.”’

‘‘Patient.”’

“‘Confidential communication between patient and physician.’’

‘‘Holder of the privilege.’’

Physician-patient privilege. v

‘When physician required to claim privilege.

Exception : Patient-litigant exception.

Exception : Crime or tort.

Exception: Criminal proceeding,

Exception : Proceeding to recover damages for eriminal conduect. -

Exception : Parties claiming through deceased patient.

Exception : Breach of duty arising out of physician-patient
relationship,
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OUTLINE OF EVIDENCE CODE , 1019

See. '

1002. Exception: Intention of deceased patient concernmg writing
affecting property interest.

1003. Exception: Validity of wntmg affecting property interest.

1004. Exception: Commitment or similar proceeding.

1005. Exception: Proceeding to establish competence.

1006. Exception: Required report.

1007. Exeeption : Proceeding to terminate righf license, or pr1v1lege

Article 7. Psychotheraplst-Patlent Privilege

See.

1010. ‘‘Psychotherapist.’’

1011. '“‘Patient.”’

1012. “‘Confidential communication between patlent and psycho-
therapist.”’

1013. “‘Holder of the privilege.”’

1014. Psychotherapist-patient privilege.

1015. 'When psychotherapist required to claim pnvxlege

1016. Exception: Patient-litigant exception. '

1017. Exception: Court-appointed psychotheraplst

1018. Exception: Crime or tort.

1019. Exception: Parties claiming through deceased patient,

1020. Exception: Breach of duty arlsmg out of psychotherapist-
patient relationship.

1021. Exception: Intention of deceased patlent concermng writing
affecting property interest. '

1022. Exception: Validity of writing aifectmg pl‘operty interest.

1023. Exception: Proceeding to determine sanity of eriminal
defendant.

1024. Exception: Patient dangerous to himself or others.

1025. Exception: Proceeding to establish eompeﬂence ‘

1026. Exeception: Required report.

Article 8. Clergyman-Penitent Pl\;ivileges
See. : A
1030. ‘‘Clergyman.”’ ,
1031. “‘Penitent.”’ : !
1032. ‘‘Penitential communiecation.’’
1033. Privilege of penitent.
1034, DPrivilege of clergyman.

Article 9. Official Information and Identity of Informer
Sec. : v o
1040. Privilege for official information.

1041, Privilege for identity of informer.
1042. Adverse order or finding in certain ‘cases.-

Article 10. Political Vote

See.
1050. Privilege to protect secrecy of vote. -
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1020 OUTLINE OF EVIDENCE CODE

Article 11. Trade Secret
See.
1060. Privilege to protect trade secret.

CHAPTER 5. IMMUNITY OF NEWSMAN FrROM CITATION FOR CONTEMPT

See.
1070. - Newsman’s refusal to disclose news source.

DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY
EXTRINSIC POLICIES

CHAPTER 1 EvieNCcE oF CHARACTER, HABIT, OR Cus'rom

Sec, : I
1100. Manner of proof of character.
1101. Evidence of character to prove conduct.
1102, Opinion and reputation evidence of character of criminal

defendant to.-prove conduet..
1103. Evidence of character of victim of ‘erime: to prove conduct.
1104. Character trait for care.or skill. . . «
1105. Hab1t or custom to prove specifie Thehavior.

’ Cmm 2. OTHEB EVIDENCE Axmcm OR. ExcmmEn
BY EXTRINSIC Por.lcms

Sec.. : .
1150. Ewdence to test a verdlct v i
1151. Subsequent remedial conduet.” |
1152. Offer to compromise and the like. . :
1153. Offer to plead gullty or withdrawn plea of gullty by cmmmal

defendant. . . .
1154. Offer to dlseount 8 clmm
1155. Liability insurance.
1156. Records of medlcal study of m-hospltal staff committee.

DIVISION 10. HEARSAY EVIDENCE

CHAPTER 1. GENERAL PROVISIONS -
See. S e C

1200. The hearsay rule. :

1201. Multiple hearsay.

1202. Credibility of hearsay declarant.

1203.  Cross-examination of hearsay declurant. : {
1204. Hearsay statement offered against criminal defendant
1205. No implied repeal. e e

CHAPTER 2. Exom@ioNs TO mHmmYan |

Article 1., Confessions and Admissions
Sec. x 1.ad]
1220. Admission of party. _.,.
1221. Adoptive admission.
1222. Authorized admission.
1223. Admission of co-conspirator.
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Sec.

1224, Statement of declarant whose liability or breach of duty is in
issue.

1225. Statement of declarant whose right or t1tle is in issue.

1226. Statement of minor child in parent’s action for child’s injury.

1227. Statement of declarant in action for his wrongful death.

Article 2. Declarations Against Interest
Sec.
1230. Declaration against interest.

Artiele 3. ‘ Prior Statements of WitneSSes"
Sec.
1235. Inconsistent statement.
1236. Prior consistent statement.
1237. Past recolleétion recorded.
1238. Prior identification.

Article 4. ‘Spontaneous, Contemporaneous, and: Dymg
Declaratlons Lo
Sec. . :
1240. Spontaneous statement.
1241. Contemporaneous statement.
1242, -Dymg declaratlon.

Article 5. Statements of Mental or Physmal State

Sec.

1250, Statement of declarant s then existing montal or physical state,

1251, Statement of declarant’s prekusly exlstmg mental or physmal
gtate.

1252. Limitation on admissibility of statement of mental or phymcal
state

Article 6 Statements Relatmg to W‘llls and to ”
Claims. Agamst Estates -
Seec. :
1260. Statement concerning declarant s will.
1261.  Stateiment of décedent offéred in action against his estate.

Artlcle 7 Business Recordt

See. i
1270. “A busmess ”
1271. Business reeord. ' A T

1272, Absence of entry in busmess records

Article 8 Oﬂiclal Records and Other Oﬁcml ertmgs
Sec.
1280. Record by pubhc employee.
1281. Reecord of vital statistic. ‘
1282. Finding of presumed death by authorized federal employee
1283. Record by federal employee that person is.missing, captured,

or the like,

1284. Statement of absence of public record.
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g Article 9. Former Testimony

ec.

1290. ‘‘Former testlmony ”

1291. Former testimony offered against party to former proceeding.

1292. Former testimony offered against person not a party to former
proceeding.

g Article 10. Judgments

ec.

1300. Judgment of conviction of crime punishable as felony.
1301. Judgment against person entitled to indemnity.

1302. Judgment determining liability of third person.’

g Article 11. Family History

ec. :

1310. Statement concerning declarant’s own family history.
1311. Statement concerning family history of another.

1312. Entries in family records and the like.

1313. Reputation in family concerning family history.
1314. Reputation in community coneerning family history.
1315. Church records concerning family history.

1316. Marriage, baptismal, and similar- eertlﬂcates

Article 12. Reputation and Statements Concerning Commumty
History, Property Interests, and Character
Sec. : o : .
1320. Reputation concernmg commumty hlstory
1321.  Reputation concerning public interest in property.
1322. Reputation concerning boundary or eustom affecting land..
1323. Statement concerning boundary.
1324. Reputation eoncerning character.:

Article 13. Dispositive Instruments and Ancient Writings
Sec. '
1330. Recltals in wntmgs affecting property
1331. Recitals in ancient writings.

Article 14. Commereial, Scientific, and Similar Publications
Seec.
1340. Commercial lists and the like.
1341. Publications concerning facts of general notoriety and mterest

DIVISION 11. WRITINGS -
CHAPTER 1. AUTHENTICATION AND PrOOF oF WRITINGS

Article 1. Requirement of Authentication
Seec. )
1400. Authentication defined. - - -
1401. Authentication required. '
1402. Authentication of altered writing.

e
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S Article 2. Means of Authenticating and Proving Writings

ec.

1410. Article not exclusive.

1411. Subseribing witness’ testimony unnecessary.

1412. Use of other evidence when subseribing witness’ testimony re-
quired.

1413. Witness to the execution of a writing.

1414. Awuthentication by admission.

1415. Authentication by handwriting evidence.

1416. Proof of handwriting by person familiar therewith,

1417. Comparison of handwriting by trier of fact.

1418. Comparison of writing by expert witness..

1419. Exemplars when writing is 30 years old.

1420. Awuthentication by evidenee of reply.

1421. Authentication by content.

- Article 3. Presumptions Affecting Acknowledged
~ Writings and Official Wntmgs

See. !

1450. ClaSSIﬁcatlon of presumptlons in artlcle .

1451. Acknowledged writings. )

1452. Official seals. '

1453. Domestic official signatures.

1454. Foreign official signatures.

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS

Article 1. Best Evidence Rule

Sec.

1500. The best evidence rule.

1501. Copy of lost or destroyed writing.

1502. Copy of unavailable writing.

1503. Copy of writing under control of opponent.

1504. Copy of collateral writing.

1505. Other secondary evidence of writings deseribed in Sections
1501-1504.

1506. Copy of public writing.

1507. Copy of recorded writing.

1508. Other secondary evidence of writings described in Sections 1506
and 1507.

1509. Voluminous writings.

1510. Copy of writing produced at the hearing.

Article 2. Official Writings and Recorded Writings
See.
1530. Copy of writing in official custody.
1531. Certification of copy for evidence.
1532. Official record of recorded writing.
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See.

1550.
1551.

Seec.

1560.
1561.
1562.
1563.
1564.

1565.
1566.

See.
1600.

1601.
1602.
1603.
1604.
1605.

OUTLINE OF EVIDENCE CODE
.- Article 3. Photographie Copies of Writings

Photographic copies made as business records.
Photographic copies where original destroyed or lost.

Article 4. Hospita.l Records

Compliance with subpoena duces técum for hospital records.
Affidavit accompanying records. -

Adm1sslb1hty of affidavit and copy of records.

One witness and mileage fee. E :
Personal attendance of custodmm and productlon of or1gmal

records. : i
Service of more than one subpoena duces tecum.
Applicability of article. t

CrarTER 3. OFHCIAL ‘WRITINGS Amm:c'rme ProPERTY

Official record of document aﬁectmg property interest.
Proof of content of lost official recerd aﬁectmg prOperty.
Recital in patent for mineral lands. -

Deed by officer in pursuance of court process..

Certificate of purchase or of location of lands
Authenticated Spanish title reeords. -

yoo

MJIN 2730



EVIDENCE CODE
DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

§ 1. Short title
1. This code shall be known as the Evidence Code.
Comment. - This section is similar to comparable sections in recently
enacted California codes. E. g VenicLE Cope § 1. See also Cope Civ.
Proa: §§ 1, 19.
[Law Revision' Commission Comment (Recommendation, January 1965) ]

Note: Section 1 of Chapter 299 of the Statutes of 1965, which en-
acted the Evidence Code, designated Chapter 299 as the Cobey-Song
Evidence Act.

§ 2 Common law rule construing code abrogated
2. The rule of the common. law, that $tatutes in derogation
thereof are to be strictly construed has no application to this
" “gode. This code establishes the law of thib state respecting the
subject to which it relates, and its provisions are to be liber:
ally construed with a view to effecting it4 objéets and promot-
ing justice.
Comment. This section is substantially the same as Section 4 of the
Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 3. Constitutionality .

3. If any provision or clause of code or application
thergof to any person or circumstances is held invalid, such
invalidity shall not affect other provisioms or apphcatlons of

.~ the code which can be given effect withopt the invalid provi-
sion or application, and to this end the provmons of this code
are declared to be severable.

iComment. Sestion 3 is the same as Section 1108 of the Commercial
Code. See also, ¢.9., VEmrcLE Cope § 5. This general ‘‘severability’’
provision permts the repeal of comparable proyisions applicable to
specific sections formerly compiled in the Code of Civil Procedure that
age pow compiled in the Evidence Code and malies it unnecessary .to
include: similar provisions in future amendments to this code. See
Cope Crv. Proo. § 1928.4 (superseded by the Evidence Code).
[Law Revision Commission Comment (Recommendation, January 1965)]

De CROSS-REFERENCES
: ‘lge'rson, see §'175

§ 4. Construction of code -
4. Unless the provmon or-context othea'w‘ise requires these
preliniinary provisions and rules of construction shall govern
the construction of this code.

4

(1025)

MJN 2731



1026 EVIDENCE CODE—PRELIMINARY PROVISIONS

Comment. This is a standard provision in various California codes.
E.g., VenIcLE CopE § 6.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

§ 5. Effect of headings
5. Division, chapter, article, and section headmgs do not
in any manner affect the scope¢, meaning, or intent of the pro-
visions of this code.
Comment. Similar provisions appear in all the existing Cah,fomla
codes except the Civil Code, the Commercial Code, and the Code of
Civil Procedure. E.g., VEBICLE CopE § 7.

[Law Revision Commission Comment (Recommendation, January 1965) 1

§ 6. References to statutes
6. Whenever any reference iy made to any portion of. this
code or of any other statute, such reference shall apply ‘to all
amendments and additions heretofore or hereafter made.
. Comment. This is a standard provision in various California codes.
E g., VErIcLE CopE § 10. '
[Law Revision Commission Comment ( Recommendation, January 1965) }

D CROSS-REFERENCES
nition : : .
tatute, see § 230
7. “Division,” “chapter,” “article,” “section,” “subdivision,”
p

and “paragraph”
7. TUnless otherwise expressly stated :
(a) ‘‘Division’’ means a division of this code.
(b) ‘‘Chapter’’ means a chapter of the division in which
that term occurs.
~(e) *“Article’’ means an article of the chapter in which that
term occurs.
(@) ‘“Section’’ means a section of this code.
(e) ‘‘Subdivision’’ means a subdlwsmn of the seetlon m
which that term occurs.
(f) ‘“‘Paragraph’’ meansa paragraph of the subdlvmon in
which that term occurs.
‘Comment. Somewhat similar provmlonh appear in various Ca]ﬂorma
codes. E.g,, VErICLE CopE § 11. See also Copk Crv. Proo. § 17(8)
[Law Revmon Commission Comment _(Recommenﬁntmn, J anuary 1965)] o

§8. Construchon of tenses :

8. The present tense includes the past and future tenses;
and the future, the present.

Comment. This is a standard provision in various: California codes.
E.g., Vemicre Copg § 12. See also Cone Crv. Proc. § 17.

[Law Revision Commission Comment { Recommendation, January 1965) ]
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§9. Construction of genders

*9. . The masculine gender includes the feminine and neuter.
' Comment. This is a standard provision in various California codes.
E.g., VerioLe Copr § 13. See also Cope Civ. Proc. § 17.

tLaw Revision Commission Comment (Recommendation, January 1965) ]

§ 10. Construction of singular and plural
10. The singular number includes the plural; and the plu-
ral, the singular. ,
. Comment. This is a standard provision in various California codes.
E.g., VemoLg Cops § 14. See also Copr Civ. Proo, § 17.
[Law Revision Commission Comment (Recommendation, J apuary 1965) ]

§ 11. “Shall” and “may” . . _
11. “‘Shall”’ is mandatory and “‘may”’ is permissive.
Comment. This is a standard provision in various California codes.
E.g., VericLe Cope § 15.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 12. Code becomes operative January 1, 1967; effect on pending proceedings

12. (a) This code shall become operative on January 1,
1967, and shall govern proceedings in actions brought on or
after that date and, except as provided in subdivision (b),
further proceedings in actions pending on that date.

(b) Subjeet to subdivision (e), a trial commenced before
January 1, 1967, shall not be governed by this code. For the
purpose of this subdivision:

(1) A trial is commenced when the first witness is sworn or
the first exhibit is admitted into evidence and is terminated
when the issue upon which such evidence is received is sub-
mitted to the trier of fact. A new trial, or a separate trial of a
different issue, commenced on or after January 1, 1967, shall be
governed by this code.

(2) If an appeal is taken from a ruling made at a trial
commenced before January 1, 1967, the appellate court shall
apply the law applicable at the time of the commencement of
the trial.

(¢) The provisions of Division 8 (commencing with Section
900) relating to privileges shall govern any claim of privilege
made after December 31, 1966.

Comment. The delayed operative date provides time for California
judges and attorneys to become familiar with the code before it goes
into effect.

Subdivision (a) makes it clear that the Evidence Code governs all
trials commenced after December 31, 1966.

Under subdivision (b), a trial that has actually commenced prior to
the operative date of the code will continue to be governed by the rules
of evidence (exeept privileges) applicable at the commencement of the
trial. Thus, if the trial court makes a ruling on the admission of
evidence in a trial commenced prior to January 1, 1967, such ruling
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(even when it is made after January 1, 1967) is not affected by the
enactment of the Evidence Code; if an appeal is taken from the ruling,
Section 12 requires the appellate court to apply the law applicable at
the commencement of the trial. On the other hand, any ruling made by
the trial court on the admission of evidenee in a tr1a1 commenced. after
December 31, 1966, is governed by the Ecwfldence Code, even if a pre-
vious trial in the same action was commepced prior to that date, - .

A hearing on a motion or a similar proceeding is to be treated the
same as a trial for the purpose of applying the rules stated in subdi-
vigion (b). See subdivigion (b)(1).

Under subdivision (¢), all claims of pnvﬂege made after December
31, 1966, are governed by the Evidence Code in order that there might
be no delay in providing protection to the important relatlonshlps and
interests that are protected by the Privileges Division. .
[Legislative Committee Comment (Assembly J., Apr. 6, 1865) ]

» CROSS-REFERENCES
Definition :
Action, see § 105
Evidence, see § 140

Trier of fact, see § 235 i
anﬂeges, scope of application of, see §§ 901, 910, 920
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' Comment. Division 2 contains definitions of general application only.
‘Words and phrases that have speclal significance only to a particular
division or article are defined in the division or article in which the
defined term is used. For example, Sections 900-905 define terms that
are used only in Division 8 (Privileges), and Sections 950-953 define
terms that are used in the article relating to the lawyer-client privilege.
Some additional sections of general application ‘that are of a defini-
tional nature include Sections 7-11 in Division 1.

{Law Revision Commission Comment (Recommendation, January 1965)

GROSS-REFERENCES
Construction of code generally :
Gender, see § 9
Plural number, see § 10
Singular number, see § 10
Tense, see § 8
Other definitions of general application :
Article; see' § 7 '
Authentication of a writing, see § 1400
Chapter, see
Cross-exammatlon, see § 761
! Direct. examination, sée § 760
. D.;vuum, .
.. Inference, see §
: ding qnest‘ion, ‘gee § 764
= May. ‘see 1
_Paragraph,
- ‘Presumptlon, see § 600
- . Presymption. affecting the burden of producing evidence, see § 603
+ . Presumption affecting. the burden of proof, see § 600
Redirect examination, seé §7
Recross-examination, see § 763
Seetion, seef 7
Shall, see § 11
Subdivision, see §' 7

‘§ 100. Application of deﬁnmons : :
100. Unless the provision or context otherw:se requires,
these definitions: govern the construction pf this code. ,
Comment.  Section: 100 is a standard provision:found in the defini-
tiond]l portion of recently enacted California codds. See, e.g., VEmcmr.-
Cope §100.
[Law Revimon Commission Comment {Recommendation, J. anua.ry 1965) 1

§ 105. “Action” ‘

“ 7 105. ““Action’’ includes a civil action 8nd a criminal action.
Comment. Defining the word ““action’’ to include both a civil action

or proceedmg and a criminal action or proceedidg eliminates the ne-

‘cessity of repeating ‘“civil action and criminal tctlon" in numeérous

code sections.

[Law Revision Commission Comment (Recominendation, January 1965) 1

OROSS-REFERENCES
Definitions : :
Civil action, see § 120
Criminal action, see § 130
(1029)
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§ 110. “Burden of producing evidence”

110. ‘‘Burden of producing evidence’’ means the obligation
of a party to introduce evidence sufficient to avoid a ruling
against him on the issue.

Comment. The phrases defined in Sections 110 and 115 prov1de a
convenient means for distinguishing between the burden of proving a
fact and the burden of going forward with the evidence. They recognize
a distinetion that is well established in California. WiTkIN, CALIFORNIA
EviENCE §§ 53-60 (1958). The practical effect of the distinction is dis-
cussed in the Comments to Division 5 (commencing with Section 500),
especially in the Comments to Sections 500 and 550.

{Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Assignment of burden of producing evidence, see § 550
Definition :
Evidence, see § 140
Presumptions affecting burden of producing ewdence, see §§ 603 604, 607, 630

§ 115. “Burden of proof”

115. ‘‘Burden of proof’’ means the obhgatlon ofa party to
establish by evidence a requisite degree of belief concerning a
fact in the mind of the trier of fact or the eourt. The burden
of proof may require a party to raise a reasonable doubt eon-
cerning the existence or nonexistence of a fact or that he estab-
lish the existence or nonexistence of a fact by a preponderance
of the evidence, by clear and cbnvmcmg proof or by proof
beyond a reasonable doubt,

Except as otherwise provided by law, the burden of proof
requires proof by a preponderance of the evidence,

Comment. See the Comment to Section 110.

After stating the general definition of “‘burden of proof,”’ the first
paragraph of Section 115 gives exampleg of specific burdens that may
be imposed by statutory or decisional law. The list .of examples is not
éxclusive, and in some cases the law may prescribe some other burden
of proof. For example, under Penal Code;Section 872, the prosecution’s
burden of proof at a preliminary hearing is to establish ‘‘sufficient
cause’’—i.e., a ‘‘strong suspicion’’—of the accused’s guilt. Garabedian
v. Superior Court, 59 Cal.2d 124, 28 Cal. Rptr. 318, 378 P.2d 590
(1963) ; Rogers v. Superior Court, 46 Cal.2d 3, 291 P.2d 929 (1956}.

-The second paragraph of Section 115 makes it clear that ‘‘burden of
proof ”’ refers to the burden of proving fhe fact in question by a pre-
ponderance of the evidence unless a heayier or lesser burden of proof
is specifically required in a particular cage by constitutional, statutory,
or decisional law. See the definition of ‘“law’’ in EvIDENCE CopE § 160.
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)1

CROSS-REFERENCES
Assignment of burden of proof, see §§ 500-522
Definitions :
Evidence, see § 140
Proof, see § 190

Trier of fact, see § 235
Presumptions affecting burden of proof, see §§ 605-607, 660
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§ 120. “Civil action”
120. ¢‘Civil action’’ includes civil proceedings.

Comment. Defining ‘‘civil action’’ to include civil proceedings elim-
inates the necessity of repeating ‘‘civil action or proceeding’’ in numer-
ous code sections, and, together with the definition of *‘criminal action’’
in Section 130, it assures the applicability of the Evidence Codé to all
actions and proceedings. See EvipENcE Copk § 300.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 125. “Conduct”’
~125. “‘Conduct’’ includes all active and passive behavmr,
both verbal and nonverbal.

Comment. This broad definition of ‘‘conduct’’ is self-explanatory.
[Law Revision Commission Comment {Recommendation, January 1965) ]

§ 130. “Criminal action”
130. ‘‘Criminal action’’ includes crimjnal proceedmgs

Comment. See the Comment to Section 120,
[Law Revigion Commission Comment (Recommendation, January 19656)] -

!
§ 135 "Declurant" ’ -
. 135. “Declarant’” is a person who mal;es & statement,

Comment. Ordinarily, the word *‘declarant’’ is;used in the Evidence
Code to refer to a: person who makes a hearsay statement as distin-
guished from the witness who testifies to the content of the statement.
See Evipence Copg § 1200 and the Comment thereto. - - ;
[Law Revision Commission Comment (Recommendation, January 1965)]
- CROSS-REFERENCES -

Definition : ;
Statement, see § 225

§140. ”Evndence ' g - :

- '140.. ““Evidence’’ means testimony, writings, material ob-
jects, or other things presented to the sehses that are offered
to prove the existence or nonexistence of a fact.

Commenf ““Evidence’’ is defined broadly to melude the testlmony
of witnesses, tangible objects, sights (such as a jury view or the ap-
_DPearange of a.person exhibited to a jury), sounds ﬁsuch as the sound of
a voice demonstrated for a jury), and any othet thing that may be
presented as a basis of proof. The definition includes anything offered
in evidence whether or not it is technically inadmissible and whether or
not it is received. For example; Division 10 (comrhencing with Seetion
1200) uses ‘‘evidence’’ to refer to hearsay which may be excluded as
inadmissible but which may be admitted if no proper obJeetlon is made.
Thus, when inadmissible hearsay or opinion testimony is adm1tted
w1thout objection, this definition makes it clear that it constitutes evi-
dence that may be considered by the trier of fact. '

Section 140 is a better statement of existing law than Code of Civil
Procedure Section 1823, which is superseded by Section 140. Although
Section 1823 by its terms restricts ‘‘judicial evidence’’ to that ‘‘sanc-
tioned by law,’” the general principle is well established: that matter
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which is technically inadmissible under an exclusionary rule is none-
theless evidence and may be considered in support of a judgment if
it is offered and received in evidence without proper objection. or
motion to strike. E.g., People v. Alezander, 212 Cal. App.2d 84, 98, 27
Cal. Rptr. 720, 727 (1963) (‘“‘illustrations of this prineiple are nu-
merous and cover a wide range of evidentiary topics such as incompe-
tent hearsay, secondary evidence violating the best evidence. rule,
inadmissible opinions, lack of foundation, incompetent, pnvxle,ged or
unqualified witnesses, and violations of the parol evidence rule ) See
WrTkIN, CanirorNIA EviDENCE §§ 723-724 (1958). e

. Undet this -definition, ‘a presumption is not: ev:dence. See also va-
pENCE CobE § 600 and the Comment thereto. ;. . i

[Law Revision Commission Comment (Recommendatlon. J anuary 1965)]

CROSS-REFERENCES -
Definitions :

Proof, see § 190 . . L
Writing, see § 250 ooy oot i
Judicial notice as.substitnte for e 6(v)’glence, see § 457 e
Presumptlon not evidence, see ! ot

§ 145. "The hearing” S e TR
145, “‘The heanng means the hearmg at whlch a questlon
under this code arises, and not some earlier ot Iater hedring.
Comment. **“The hearmg” is defined to' mean' the heﬁmﬁg at which
the particular questlon under the Evidence Code arises and, uniess a
particular provision or its context otherwise indicates; hot some 'earlier
or ldter hearing. This definition is much Yroader than would be & refer-
ence to the trial itself; the definition inclédes, for example, prelim’inary

hearings and thst-tnal proceedings. - ¢ RS A

[Law Revision Commission Comment (Recommendation, January 1965)]

§ 150. “Hearsay evidence”
150. ‘‘Hearsay evidence’’ is defined in Sectlon, 1200
- Comment., Because of its special smmﬁeanc,e t0 Dlvmon 10, the sub-
stantive definition of ‘‘hearsay evidence’; is- eonﬁﬂ.l,ned in Sectxon 1200.
See the Comment to Section 1200. o
[Law Revision Commxssion Comment (Recommendatnon, Ji anuary 1965)]

s.',.. !

§160. “Law"
160. ‘‘Law” includes constitutlonal, statﬂtory, and da-
cisional law. ,

Comment. This definition makes it clgar that a reference to “law”
includes, the law established by -judiei , decisions as well as by con-
stitutional and statutory provisions. - - ‘

[Law Revision Commission Comment (Recommendation, January 1965)]

§.165, "Oath”
165. ‘‘Qath’’ includes aﬁrmatlon or declaratlon under pen-

alty of perjury.
Comment. Similar definitions are found in other Cahforma eodea

E. g., VeaicLe Cope § 16.
[Law Revision Commission Comment (Recommepdation, January 1965) ]
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§ 170. "Perceive”
170. ‘‘Perceive’’ means to acquire knowledge through one’s
senses.
Comment. This definition is self-explanatory.
[Law Revision Commission Comment ( Recommendation, January 1965) ]

§ 175. “Person”

175. ‘“‘Person’’ includes a natural person, firm, association,
organization, partnership, business trust, corporation, or public
entity.

Comment. This broad definition is similar to definitions found in
other codes. E.g., Govr. CopE § 17; VerICLE CoDE § 470. See also CobE

Civ. Proc. § 17.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Deﬁmtlon : : :

Public entity, see § 200

§ 180. ”Personal property”
180. ‘‘Personal property’’ includes money, goods, chattels,
things in action, and evidences of debt.
Comment. This definition is the same as the definition of ‘‘personal
property’’ in Section 17(3) of the Code of Qivil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
“Real property” defined, see § 205

§ 185. “Property” : _
185. ‘“Property’’ includes both real and personal property.
Comment. This definition is the same as the definition of “‘property’’
in Seetion 17(1) of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, J: anuary 1965) ]
CROSS-REFERENCES
Definitions :

Personal property, see § 180
Real property, see § 205

§ 190. “Proof” ,
190. ‘‘Proof’’ is the establishment by evidence of a requi-
site degree of belief concerning a fact in the mind of the trier

_ of fact or the court. .

Comment. This definition is more accurate than the definition of
““proof’’ in Code of Civil Procedure Section 1824, which is superseded
by Section 190. The disjunctive reference to ‘“the trier of fact or the
court’’ is needed because, even when the jury is the trier of fact, the
court is required to determine preliminary questions of fact on the
basis of proof. .

[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Evidence, see § 140
Trier of fact, see § 235

2—46607

MJIN 2739




1034 EVIDENCE CODE—WORDS AND PHRASES DEFINED

§ 195. “Public employee”

195. ‘‘Public employee’’ means an officer, agent, or em-
ployee of a public entity.

Comment. This definition specifically includes public officers and
agents, thereby eliminating any distinction between employees and
officers and making it unnecessary to repeat the phrase ‘‘officer, agent,
or employee’’ in numerous code sections.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Public entity, see § 200

§ 200. “Public entity”

200. “‘Public entity’’ includes a nation, state, county, city
and county, city, distriet, publiec authority, public agency, or
any other political subdivision or publiec corporation, whether
foreign or domestie.

Comment. The broad definition of ‘‘public entity’’ includes every
form of public authority, both foreign and domestic. Occasionally,
‘‘publie entity’’ is used in the Evidence Code with limiting language to
refer specifically to entities within this State or the United States. E.g.,
EvoeNce Copk § 452(b). Cf. EviDENCE CobpE § 452(f).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
State, see § 220

§ 205. “Real property”
205. ‘‘Real property’’ includes lands, tenements, and her-
editaments.
Comment. This definition is substantially the same as the definition
of “‘real property’’ in Section 17(2) of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
“Personal property’’ defined, see § 180

§ 210. "Relevant evidence”

210. ‘‘Relevant evidence’’ means evidence, including evi-
dence relevant to the credibility of a witness or hearsay declar-
ant, having any tendency in reason to prove or disprove any
disputed faet that is of consequence to the determination of the
action.

Comment, This definition restates existing law. E.g., Larson v. Sol-
bakken, 221 Cal. App.2d 410, 419, 34 Cal. Rptr. 450, 455 (1963);
People v. Lint, 182 Cal. App.2d 402, 415, 6 Cal. Rptr. 95, 102-103
(1960). Thus, under Section 210, ‘‘relevant evidence’’ includes not only
evidence of the ultimate facts actually in dispute but also evidence of
other facts from which such ultimate facts may be presumed or in-
ferred. This retains existing law as found in subdivisions 1 and 15 of
Code of Civil Procedure Section 1870, which are superseded by the
Evidence Code. In addition, Section 210 makes it clear that evidence

MJN 2740




EVIDENCE CODE—WORDS AND PHRASES DEFINED 1035

relating to the credibility of witnesses and hearsay declarants is ‘‘relev-
ant evidence.’’ This restates existing law. See Cobe Civ. Proo. §§ 1868,
1870(16) (eredibility of witnesses), which are superseded by the Ev1-
dence Code, and Tentative Recommendation and a Study Relating to
the Umform Rules of Evidence (Article VIII. Hearsay Evidence), 6
Can. Law Revision ComMm’N, REp., REc. & STupiEs Appendiz at 339-
340, 569-575 (1964) (eredibility of hearsay declarants).
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definitions:

Action, see § 105

- Declarant, see § 135

- Evidence, see § 140
Proof, see § 190

§ 220. “State”

220. ‘‘State’’ means the State of California, unless applied
to the different parts of the United Stafes. In the latter case,
it includes any state, district, commonwealth, territory, or
insular possession of the United States.

Comment. This definition is more precise than the comparable defini-
tion found in Section 17(7) of the Code of Civil Procedure. For
example, Section 220 makes it clear that ‘‘state’’ includes Puerto Rieo,
even though Puerto Rico is now a “commonwealt ?? rather than a ‘‘ter-
ritory.”’

[Law Revision Commission Comment (Recommendation, J anuary 1965) 1

§ 225. ""Statemént”’

225. ‘‘Statement’’ means (a) oral or written verbal ex-
pression or (b) nonverbal conduct of a person intended by him
as a substitute for oral or written verbal expression.

Comment. The significance of this definition is explained in the Com-
ment to Bvidence Code Section 1200.
[Law Revision Commission Comment (Recommendation, Japuary 1965) ]

CROSS-REFERENCES
Definitions :
Conduct, see § 125
‘Writing, see § 250

§ 230. “Statute”
230. ‘‘Statute’’ includes a treaty and a constitutional pro-
vision.

Comment. In the Evidence Code, ‘‘statute’’ ineludes a constitutional
provision. Thus, for example, when a particular section is subject to
any exceptions ‘‘otherwise provided by statute,’’ exceptions provided
by the Constitution also are applicable.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 235. "Trier of fact”
235. “‘Trier of fact” includes (a) the jury and (b) the
court when the court is trying an issue of faet other than one
relating to the admissibility of evidence.
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Comment. ‘‘Trier of fact’’ is defined to include not omly the jury
but also the court when it is trying an issue of fact without a jury.
The definition is not exclusive; a referee, court commissioner, or other
officer conduecting proceedings governed by the Evidence Code may be
a trier of fact. See EvinENncE CobE § 300.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 240. “Unavailable as a witness”

240 (a) Except as otherwise provided in subdivision (b),

unavailable as a witness’’ means that the declarant is:

(1) Exempted or precluded on the ground of privilege from
testifying concerning the matter to which his statement is
relevant;

(2) Dlsquahﬂed from testlfymg to the matter;

(3) Dead or unable to attend or to testify at the hearing be-
cause of then existing physical or mentsl illness or infirmity;

(4) Absent from the hearing and the court is unable to
compel his attendance by its pracess; or

(5) Absent from the hearing and the proponent of his state-
ment has exercised reasonable diligence but has been unable
to procure his attendance by the court’s process.

(b) A declarant is not unavailable as a witness if the ex-
emption, preclusion, disqualification, death, inability, or ab-
sence of the declarant was brought about by the procurement
or wrongdoing of the proponent‘of his statement for the pur-
pose of preventing the declarant; from attending or testifying,

Comment. Usually, the phrase ‘‘unavailable as a witness’’ is used in
the Evidence Code to state the condition that must be met whenever
the admissibility of hearsay evidence is dependent upon the declarant’s
present unavailability to testify. See, e.g., EvipENceE Cope §§ 1230,
1251, 1291, 1292, 1310, 1311, 1323. See algo Cope Crv. Proc. § 2016(d)
(3) and PENAL CODE §§ 1345 and 1362, relatmg to depositions.

“‘Unavailable as a witness”’ 1ncludes in addition to cases where the
declarant is physically unavailable (i.e., dead, insane, or beyond the
reach of the court’s process), situations in which the declarant is legally
unavailable (t.c., prevented from testifying by a claim of privilege or
d1squahﬁed from testifying). Of cours,eYIi?‘f1 the declaration made out of
court is itself privileged, the fact that ‘the declarant is unavailable to
testify at the hearing on the ground of privilege does not make the dec-
laration admissible. The exceptions to the hearsay rule that are set
forth in Division 10 (commencing with Section 1200) of the Evidence
Code do not declare that the evidence' described is necessarily ad-
missible. They merely declare that such’' evidence is not inadmissible
under the hearsay rule. If there is some other rule of law—such as
privilege—which makes the evidence inadmissible, the court is not
authorized to admit the evidence merely because it falls within an
exeeption to the hearsay rule. Accordingly, the hearsay exceptions per-
mit the introduction of evidence where the declarant is unavailable be-
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cause of privilege only if the declaration itself is not privileged or
is not inadmissible for some other reason.

Subdivision (b) is designed to establish safeguards against sharp
practices and, in the words of the Commissioners on Uniform State
Laws, to assure ‘‘that unavailability is honest and not planned in order
to gain an advantage.’’ UnirorM Rures oF EvipENcE, Rule 62 Com-
ment. Under this subdivision, a party may not arrange a declarant’s
disappearance in order to use thé declarant’s out-of-court statement.
Moreover, if the out-of-court statement is that of the party himself, he
may not create ‘‘unavailability’’ under this section by invoking a
privilege not to testify. :

Section 240 substitutes a uniform standard for the varying standar
of unavailability provided by the superseded Code of Civil Procedure
sections providing hearsay exceptions. E.g., Cope Civ. Proc. § 1870 (4),
(8). The conditions constituting unavailability under these superseded
sections vary from exception to exception without apparent reason.
Under some of these sections, the evidence is admissible if the de-
clarant is dead; under others, the evidence is admissible if the de-
clarant is dead or insane; under still others, the evidence is admissible
if the declarant is absent from the jurisdiction. Despite the express
language of these superseded sections, Section 240 may, to a con-
siderable extent, restate existing law. Compare People v. Spriggs, 60
Cal.2d 868, 875, 36 Cal. Rptr. 841, 845, 389 P.2d 377, 381 (1964 ) (gen-
erally consistent with Section 240), with the older cases, some but not
all of which are inconsistent with the Spr'igg;dzse and with Section
240. See the cases cited in Tenlative Recomme ion and a Study Re-
lating to the Uniform Rules of Evidence (Article VIII. Hearsay Evi-
dence), 6 Car. Law Reviston Comm’N, Rep., REc. & Stupies Appendiz
at 411 note 7 (1964). N
[Legislative Committee Comment (Assembly J., Apr. 6, 19&)]

CROSS-REFERENCES
Definitions :

Declarant, see § 135

Hearing, see

Statement, see § 225

Disqualification of witness, see §§ 700-701
Privileges, see §§ 900-1070

§ 250. “Writing” . ) .

' 250. ‘‘Writing’’ means handwriting, typewriting, printing,
photostating, photographing, and every other means of re-
cording upon any tangible thing any form of communiecation
or representation, including letters, words, pictures, sounds,
or symbols, or ecombinations thereof.

Comment. ‘‘Writing’’ is defined very broadly to include all forms
of tangible expression, including pictures and sound recordings.
[Law Revision Commission Comment (Recommendation, Jahuary 1965) ]
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