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#34(L) 2/11/65
Third Supplement to Memorandum 65-k%

This supplement considers the matters raised by the Attorney Genersl
at the last meeting and certain other metters. These were not discuase_é
in the Firet Supplement because we wanted to send that to you without :

walting for the remainder to be prepared.

Section 600

Assenblyman Foran has informed us that he has been receiving lettegs
complaining about the failure to include the presumption of due care :I.n?
the code and about the inclusion of the provision stating that a preaum?—
tion is not evidence. He stated that he wanted a fuller explanation thpt
he might give to persons inquiring about these matters. Accordingly, we
prepered the statement attached hereto as Exhibit I. |

The Jﬁdsea also expressed some concern about the same matiers. ‘]héir
concern was that the dead, incompetent, or amheslic party needs somethin:g
working in his favor to compensate for the fact that he cannot contradifﬁt
the evidence of his negligence. We drafted a proposed section to meet
this problem directly, and it is attached hereto as Exhibit IX. The
Judges indicated, however, that they did pot wish to invite the parties
t0 comment on the evidence; and our discusslon eventually satisfied the@

that the Evidence Code is satisfactory in these respects.

Sections 62l0-562h

the pttorney General objected to the omiesion of the conclusive
presumption of malice from this portion of the code. The presumpiion

now appears as subdivision 1 of Code of Civil Procedure Section 1962,
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which provides that there is & conclusive presumption of:

A malicious and guilty intent, from the deliberate commigsion
of an unlawful act, for the purpose of inJuring another . . . .

We did not perpetuate this provision for several reasons. First,
it is of little value. "This 'conclusive presumption' has little mean-
ing, either as a rule of substantive law or as a rule of evidence, for
the facts of deliberation and purpose which must be established to bring
the presumption into operation are just as subjective as the presumed |

fact of malicicus and gullty intent.” Pecple v. Gorshen, 51 Cal.Z2d 715_;

731 (1959). Says Witkin, "Intent is proved by either direct or circum-
stantial evidence . . . , and the statutory presumptions of imtent
(c.c.p. 1962(1), 1963 (2){3)) do not play any particularly important
part in the proof.” WITKIN, CALIFORNIA CRIMES § 53 (1963). Witkin notes
that the conclusive presumption is sometimes cited in decisions affirming
first degree murder convictions, but there i# e special definition of :
malice in the Penal Code for purposes of the defin:l.t:lon of murder. See-
FPENAL CODE § 188. Moreover, there is another definition of "malice" in
the Penal Code for use generslly in regard to the criminal law. See
PERAL CODE § 7(4). Both of these Penal Code definitions seem to cover
the ground covered by Section 1962(1).

Thus, insofar as the criminal law is concerned the presumption seeps
to be unnecessary. Moreover, the presumption seems at best to state
either a definition of malice or a truism that would exist whether or npt

there were such a conclusive presumption. Davis v. Hearst, 160 Cal. 143

{1911), is illustrative. There the court was concerned with the malice
that gives rise to a claim for punitive dameges. It was also concerned

with that "melice” that some courts have said is the gist of the action
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for libel. It held that malice in fact must be proved to sustain a
claim for punitive damages. The "melice” sometimes referred to as the _.
gist of the action for libel, or "malice in law," is a fiction and not
"majice" at all. After developing at some length the true meaning of
"malice" and pointing out the essential elements thereof, the court
pointed out that the conclusive presumption recited in Section 1962(1)
refers to all these elements, too. See 160 Cal. at 167-168. But the
court developed its rationale of "malice" wholly without reliance on the
conciueive presumption. '
We concluded originally thet the conclusive presumption served no -
useful rurpose. We still believe so. Ve see no barm that it does, either.
However, we think that clearer thinking is stimulated if meaningless
formlizations ere removed from the law. Strictly speaking, Section 1962(1)
ie a definition of "malice" and not & presumption. Thus, even if we weye
to perpetuate 1t, it would seem inmappropriate In the Evidence Code. Pei-—
haps it - might be placed in the preliminary provisions of the Civil Code

or in that part of the Civil Code dealing with exemplary damages.

Sections 630-667

The Attorney General objected to the failure t¢ include in the list
of presumptions those appeering in subdivisions 2 and 3 of Code of Civifl.
Procedure Section 1963--that an unlawful act was done with an unlawful
intent end that a person intends the ordinary consequence of his voluntg;ry
act. :

We omitted these presumptions not only because they do no good but
also because they are misleading and give rise to errcr. Exhibit IIT is
an extract from the memo (€4-2) that was before the Commission when they

were considered. Where & specific intent is required, it is error to
C e MJN 1920




instruct the Jury in terms of these presumptions. HNevertheless, appellqte
courts rely on them repeatedly to affirm judgments in specific intent
cases. There is no need to rely on them in such cases, for the only
question is whether there was a permissible inference of intent for the
jury to draw. But, because the appellate courts cite the presumptions 88
makeweights to support the Jury-drawn inference, trial courts rely on '
these decisions to formulate instructions in specific intent cases.
Justice Shinn cnce complained:
We are at a loss to understand why [such an instruction]

was given, or why it is given in so many cases where it can

Booth, 111 o1 App.2d 106, 108 1052y ) TeHe
Moreover, on the merits of these presumptions, we believed that a person's
intent is better left to inference. Circumstances vary. In some cases,
an inference of intent will be strong and in othere it will be weak. Ve
thought, and still think, that the trier of fact should he permitted to .
decide whether or not to draw the inference. Compelling a conclusion ig
every case through the use of presumpticn seems inappropriate. It is
gettled that an instruction to the effect that "The intent or intention
is manifested by the circumstances connected with the offense, and the
sound mind and discretion of the accused” is a proper instruction. People
v. Besold, 154 Cal. 363 (1908). This instruction performs the f‘unc‘tion?

of these presumptione without creating the danger of error that these

presumptions create.
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Section 788

The Cormission directed the staff to present a memorandum discussing
the varicus alternative solutions to the problem of impeaching a witness
with evidence of a prior criminal conviction. The Commission was
primerily concerned with subdivision (a), hence, subdivision (b)
will not be mentioned in thls memorandum.

Subdivision (&) presents two basic problems: (1) What, if any,
should be the limitations on the criminal convictions that may be shown
for impeachment purposes? (2) What are the conditions under which un

examiner should be permitted to ask about prior convictions?

(1) Limitations on the convictions usable for impeachment.

The first problem involves several subsidlary problems. Should
misdemeanors as well as felonies be permitted to be shown? Should any
kind of crime be permitted to be shown, or only particular crimes?

To develop an approach to these problems, it 1s desirable to con-
slder amalytiecally what is being done when evidence of a conviction is
introduced. Section 787 declares the general rule that evidence of
specific acts is inadmissible to attack credibility. The apparent reasgn
for this limitation ie to preclude a trial within a trial to determine
whether the alleged act occurred when the only relevance of the act is
to show the witness' character for wveracity. Despite the fact that a
person's character is best revealed by what he has done, time Just does .
not permit the full investigation of these collateral matters.

Where the witness' prior conduct has resuited in a criminal conviction,
the considerations prompting exclusion of evidence of specific acts no
longer apply. The conviction im easily provable and ils good evidence

that the acts for which the witness was convicted actually occurred. Thus,
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it is not the fact of conviction that is itself important, it is the
fact of the commission of the crime that reflectes on the witness!'
veracity; and the conviction is merely used ag evidence that the witnegs
did in fact commit the crime. (Section 1300 is similar in that it per-
mits certain convictions to be used as evidence that the crime was |
cormitted. )

The inquiry, then, is: what criminal acts bear sufficiently on a
witness' credibility that they should be permitted to be showm? and
what convictions are sufficiently reliable evidence that the crimes weye
in fact committed that they should be permitted to be shown? |

(a) Felony or misdemeanor. Should all criminal convictions be

permitied to be shown or only felonies or only crimes punishable as
felonies? |
| Under existing law, felonies only may be shown. The argument for
retaining the felony limitation is that the rule permitting impeachment
by convictione is of dubicus velue anyway, and it should not be extended.
The worst aspects of the rule have been ameliorated by the amendment of
Penal Code § 17 which permits a judge, in granting probation without
imposition of sentence, to designate the crime as a felony or misdemeanor.
The argument for proadening the rule to include crimes punishablé as
feloniés is that the existing rule operates harshly and illogically. If
two persons are convicted of bturglary, one may be sentenced to one yegr
in the ecounty jail--and is unimpeachable because he is a misdemeanant.
The other may get probation without any jail time, and he is impeschal;’le
because he is a felon, Yet, the character of the probationer is likely
t0 be better than that of the prisorer--and that very fact may have caused
probation to be granted.
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The reasons for restricting convictions to serious crimes apply
equally to crimes punishable as & felony and to felonies. One reason
is to provide assurance that the crime was sericusly litigated, and
therefore the judgment of conviection can be relied upon from an evidentiary
standpoint. A crime punishable es a felony is tried as e felony, and since
the potential of a felony sentence exists, it will be &s seriously con-
tested as & trial that acturlly resultis in a felony sentence. The other
reason for insisting on felony convictions is to provide assurance that’
the crime was serious. Minor violations of the law do not necessarily .
indicate a character that would be willing to risk a felony conviction
by lying under oath. That a person bought a drink at the age of 20 by
representing himself to be 21 does not indicate that such person might
copmit perjury. This coneideration, however, is equally applicable to
crimes punishable as a felony. At the time of commission, the actor hsr
no way of knowing that the punishment will eventually be that for a mis-
demeanor. 'The crime is as sericus as & felony in its potential result
to the actor and is thus as indicative as a felony conviction would be
of the asctor's willingness to risk a felony conviction by testifying
untruthfully.

The above argument summarizes the reasons for not extending the erimer
permitted to be shown to misdemearors generally. On the other hand, it
may be argued that if the class of crimes is properly selected as bearing
on credibility, it should not matter whether the particular crime was a
felony or misdemeanor. The essentlal inguiry is the witness' propensities
in regard to truthtelling, and any crime showing a disrespect for the

truth reflects on the witness' truthtelling propensities.

-1~ MJIN 1924




(b) "Dishonesty or false statement.” Section 788 now 1imits ‘the gonvic-

tions that may be showvm for Ilmpeachment purposes to convictions of crimes
involving "dishonesty or false statement.” The Commission limited the
ghowable crimes to those involving these essentinl elements at the recom-
mendation of the State Bar Comnittee. The URE also reguires that these
elements be involved. The Judges' committees approved this limitation;
and, on July 1, 196k, the Alameds County District Attorney wrote to the
Commiesion that “"we feel that the proposed change in this regard is
reagonably fair and logical."

The Alameda County District Attorney's letter went on to say, "Iheie
is no doubt that showing a prior conviction that has nothing to do with J
dishonesty, particularly where it is the same as the offense charged, 'ha!s
a high potential for unfair prejudice to the defendant. The proposed )
change [to limft impeaching crimes to those involving “"dishonesty"] would
put the attack on credibility precisely where 1t belongs, i.e., ahwingr
a history of dishonesty."

Although there is some uncertainty in this standard, nonetheless it
is the correct one. For the only purpcse of showing the convicticn is #o
show the witness' propensity for departing from the truth--to show that _'he
hag been dishonest before and, hence, c&ammt be trusted now. Any un-
certaiuty in the application of thils standard to specific crimes will
eventually be worked out in practice by the courts.

On the other hand, while the uncertainties in the standard are deing
worked out, some guilty defendants may be freed and many unnecessary l.pp‘eals
will probably be generated. Moreover, the difficulties are being emts_id
for no substantial improvement in the law. Any person who hes 50 littla

-8-
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regard for the law or the rights of others that he will commit & crime
serious enocugh to warrant a felony sentence will have no serious gualms
about committing perjury--or at least in shading the facts-~when it is

to his interest to do so. Perjury prosecutions are rare, and perjury
convictions are rarer; hence, it is reasonable to believe that a person who
has been convicted of a serious crime would be willing to run the slight
risk of a perjury prosecution if he had something substantial to gain
thereby.

(e¢) “Intention to deceive or false statement! An alternative

sclution to the problem that wvas once approved by the Commission is to
require that the crime involve false statement or an intention to decei?g.
This solution is premised on the argument that "dishonesty" is too vaguq;
that "dishonesty" will create as many different standards as there are
Jjudges. In contrast, requiring that an element of the crime involve
deception mekes the rule relatively easy to apply. Moreover, this standar®
requires--even more than the "dishonesty" standsrd does--that the convig-
tion involve the essential character trait that is sought to be proved--;he
witness' propensity for misstatingfarcts.

The Commission abandoned this standard upon the argument that a large
rmnber of crimes involving deception could not be shown if it were
approved. The theft family of crimes are all charged as “theft" even
though some involve various sorts of deceit; and, because all forms of
theft do not necessarily involve deceit, thefit convictions would not be
permitted to be shown. BHence, embezzlers, bunco artists, etec. would he
unimpeachable, while others guilty of less serious crimes would be.

(d) "Perjury"” A committee report to the Conference of State Bar

Delegates urged the limitation of the crimes showable for impeachment
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purposes to perjury. The majority of the committee cited a long list of
alleged abuses in the use of prior convictions =gapinst criminal defendants.
They cite, also, the fact that changes in the law occur, and, hence, soﬁe
crimes that were felonies are now misdemeanors. Others would now be treated
as juvenile offenses. The laws of various states vary in defining a felony.
Persons are disguaded from instituting civil sults in vindication of théir
rights because their pasts may be revealed. Prosecutors tend to try a 1
defendant with priors for his previcus crimes, going into detail as to the
facts. They argue that inssmuch as the only issue is the witness!® preseht
credibility, only perjury should be permitted to be shown.

The contrary argument is that a person who will suborn perjury or
bribe witnesses or Jjurors, falsify evidence, etc. is as likely to depart
from the truth on the witness stand as someone who has committed perjury.

{e) Crimee against public justice. A minority report of the committee

Jjust referred to urged the limitation of the showable crimes to those
defined in that part of the Penal Code dealing with crimes ageinst public
Justice. These crimes would include perjury, subornation of perjury,
offering false evidence, bribing Jjurors, Julges, or witnesses, bribing
officiasls, ete. 'The proposal is based onthe thought that these crimes
are so essentially like perjury, ahd so necessarily involve the very
character traits in issue, that they should be permitted to be shown.
(e minority report also recommended inclusion of crimes of the same nature
as that being prosecuted in criminal trisls.)

The contrary argument is, again, the character defect that would ca?se
a person to lie under oath (or shade the facts) is also revealed by many:
other crimes that are not included In the crimes against public justice.

A person who would risk felony conviction to defraud someone is not likely
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to be seriously inhibited from committing perjury if he thinks that it
is to hie interest and that he can get away with it.

(f) Speeific crimes. Another slternative is to specify the crimes

that may be shown. The advantage of this alternative is the certainty
that it creates. Precise value judgments can be made in regard to each
erime as to the extent toc which it bears on credibility.

The principsl obJection to the alternative is the volume of detail
that it would add to the statute. Each crime would have to be separately
considered and policy arguments would rage about each one. Moreover, sq@e
crimes defined in codes other than the Penal Code mey be overlocked eveni
though they inherently involve wveracity.

In preparing this memorandum, we began to prepare a list of specific
crimes, and it became apparent after filling o pages with references tp
specific sections that this was not a feasible venture. Overlooking eome
crime that should be included is too easy; the volume of crimes included;
is s0 great that all felonies might as well be included. It might be
feasible, however, to combine a standard, that would include most crimes,
with specific referencee %o crimes that are not covered by the standard.
For example, crimes involving false statement or an intention to deceive
or defraud might be used for the general standard, and in addition the
following specific crimes:

Bribery {in all forme--offering, soliciting, giving, receiving of
public officials, sports events, etc.), Pemal Code § 95 {corrupt influence
of juror), § 115 (recording forged instruments), §§ 116-117 (altering
Jury 1lists), § 171a (smuggling narcotics, deadly weapons into reformatony),

§ 187 {(mrder), § 192(1) voluntary manslsughter, § 203 (mayhem), § 207

«11-
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(kidnepping), § 211 (robbery), all crimes involving intentional inflictjon
of persoral injury, § 237 (felony Telse imprisomment), theft in all for@s,
§ 459 (wurglary), §§ L66-467 (possession of burglar tools or a deadly
weapon with intent to use the same), §§ 518-527 (extortion), attempts or
conspiracy to commit any listed crime, Health and Safety Code § 11503
(narcotics sales).

{g) Limited rule as to criminal defendant. Another sltermative

solution to the problem of impeachment is to limit the crimes that may
be shown insofar as a crimlnal defendant only is concerned. The principal
abuse of the present impeachment rule that is pointed out in the Commit;ée
report to the Conference of State Bar Delegates is the abusive use of con-
victlions in criminal actions. The Commission's original recommendation
on Witnesses adopted this approach. There we recommended that the
defendant-witness could not be impeached with convietions unless he had
placed his character in iasue.

It may be argued that such a rule gives the defendant too much of
an advantage and deprives the jury of informetion essential to weigh hig
testimony accurately. If i1t is important for the jury te hear such |
evidence 1n regard to other witnesses, it i1s Just as important when the
defendant 1s a witness.

The contrary argument I1s that the defendant's position is unique.
The other witnesses are not in a position to be convicted because they are
bad actors. Restricting impeachment in such & way is really not harmful
to the prosecution in any falr sense, for the jury will realize that
the defendant has the greatest of motives for deception in the case at
hand--he does not wish to be convicted. All that such a rule would do,

therefore, would be to prevent the trial of a defendant for past offenses
-12-
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instead of the offense charged.

As @ possible modification of this rule, perjury only, or crimes
against public justice such as bribery and falsification of evidence,
might be permitted to be shown. The drafting task is simple, because the
language is in the Commission's published recommendation relating to
witnesses.

The argument in support of thie modification is that these crimes
have such great relevance to the witness' capacity for truth telling that
they should be permitted to be shown in all cases. The contrary argument
is the same as thet in opposition to any limitation so far as the
defendant is concerned and, in addition, the complexity such =& provisiop

would add to triale.

(2) conditions for asking about prior convictions

{a) The in camera hearing. Section 788 now requires that the court

hold & hearing cut of the presence of the Jury 1n vwhich he determines
whether the crime sought to be shown involves the necessary elements and
that either the defendant haes admitted the conviction or the examiner hps

competent evidence of the conviction.

Existing law does not require this in camera proceeding. Ebwever,;

& Judge will sometimes hold an in camera hearing after guestions have

been asked to see if they were properly asked. See, e.g., People v. Darnold, |
219 Cal. App.2d 561, 582-283 (1963). The argument in favor of the "
pre-question hearing is that a determination of the examiner's gocd faith

after the asking of the guestion is insufficient to protect the witnesa'

rights. The judge must elther instruct the jury to disregard the question
and the implications arising therefrom--which may be ineffective to cure
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the harm--or declare s mistrial. The judge will naturally be extremely
reluctant to declare a mistrial because of the delay, inconvenlence to
witnesses and parties, etc. Hence, the likelihood is that he will give
the somewhat ineffective instruction to the jury to disregard the
examiner's guestion. The pre-question hearing by the judge permits the
Judge to determine the propriety of the gquestion and to provide adeguate
protection to the witness without having to make a choice between two
undesirable solutions to the problem that is created by the asking of
the question.

On the other hand, the requirement of a pre-guestion hearing forces
a hearing to be held in all cases whether needed or not. In most cases,
the witness will sdmit the conviction, and in such cases the hearing will
be superflucus. Not only will the hearing be superfluous, it will be *
undesirable; for it interrupts the flow of the trial, it prevents the examiner
from confronting the witness with the convicitilon, and it prevents the e#aminsr
from corducting his cross-examiration in the most effective way. The héaring
of issues in secret is time consuming, and it is disturbhing to the Jjury,
who must speculate on what information is sc secret that it must be kepﬁ
from them. Thus, an undesirable trisl procedure 1s proposed to remedy q
problem that actually exists in very few cases. .

{b) "Competent evidence" or "good faith." For many years, the

California courts have held that a prosecutor must act in "good faith" {f

he asks a witness sbout prior convictions. In People v. Perez, 58 (al.3d

229 (1962) the Supreme Court strongly intimated that good faith requires
that the examiner have competent evidence of the conviction. The court
paid:

"The usual menner of making proof of s prior [felony] conviction
is to ask the witness who has suffered such a conviction if he

w1k MJIN 1931
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has been theretofore convicted of a felony, and 1f he denles that
he has been 50 convicted, to produce a copy of the judgment of
conviction.” {Emphasis added.) The clear implication of the
latter statement in Craig is that the questioner should be prepared i
to show by documentary evidence that the witness has suffered a ;
prior conviction, in the event of a denial thereof. [Citations
omitted.] . . . Tt has also been announced in other jurisdictions :
that an interrogator, in order to avoid s charge of misconduct,
must be prepared to follow up with proof questions of a witness
concerning prior felony convictions. [58 (al.2d at 238-239.])

In People v. Darnold, 219 (al. App.2d 561 (1963)}{hg. den.},

however, the court affirmed a determination that a prosecutor acted in
good faith in asking the defendant’s character witneseea abcut prior. cen-
victions when the prosecutor's guestioning was based on information !
cbtained from another deputy district attormey. The defendant was also
8 witness, and the questioning wae justified in part upon that ground.
The reported decision does not indicate whether the deputy who was the
pource . of the information had personal knowledge of the convietion apd
could have testified thereto if reguired.
Section 788 now requires the examiner to have evidence of the con- |
viction. The evidence may be an admission by the witness or competent
evidence 1n any other form.
The requirement of Section 788 is objected to on the ground that
the only requirement should be the good faith of the examiner. He may be
in possession of a ''rap sheet"” showing a conviction or other reliable in%
formation which is not adﬁissible evidence. It 1s difficult to obtain -
documentary evidence of convictions from other states. Hence, to refusé
an examiner the right to ask about convictions when he has no competent
evidence thereof will prevent him from asking such gquestions in many

instances when there has been in fact s conviction. Moreover, the
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prosecution is likely to be aware of the need for evidence of convictions
only where a defendant is conecerred. Other witnesses may appear without prior
notice to the prosecution, and there is no time in such cases to obtain
documentary evidence of a conviction.

On the other hand, nothing in Seetion 768 prevents an exsminer from
utilizing the in camera hearing to ask the witness if he has been convieted.
At the last meeting of the Commission, we were told that rarely, if ever,
does g witness deny & conviction if he has been in fact convicted. A
defendant on trial for a more serious offenge than perjury might be tempted
to deny & conviction if he did not think the prosecution could immedistely
prove otherwise, but it seems unlikely that a witness not in custody would
deny under oath a fact so easily and conclusively provable, and the
rossibility that a defendant would do so also seems remote. We were toid
at the meeting of the judges' committees that questioning in regard to
prior felonles is "devastating" to a defendant. That being so, the conpern
should not be with whether the prosecutor is acting fairly. He is not ;n
trial. The defendant is the one on trial, and the concerm should be
whether he is being unfairly prejudiced in the eyes of the jury--regardless
of the prosecutor's good faith or lack thereof. Requiring the prosecutﬁr
to have evidence, either in the form of an admission or other competent
evidence, of a conviction before he may ask a witness gbout it inm front of

the jury is the only way in which a fair trial can be assured.

Conclusion

We are persuaded by the commente of the Assembly committee, the
representatives of the prosecuting agencies, and Mr. B. E. Witkin that
the "dishonesty” standard is unworkable. It will create as many different
standards as there are judges. Limiting thf crimee t0 perjury or crimes

-15-
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against public justice is too limiting, for the character traits bearing
on g witness' veracity are also demonstrated by many other crimes. 4
person who has spent a lifetime as a "bunco” artist should be as aubject
to impeaciment as a person who committed perjury once. When the crimes
that bear on credibility are compliled, however, the list is so long that
virtually all crimes might as well be included. The prosecutorts good
sense Will require that convictions based on negligent conduct be exclu@ed.
And, even if the prosecutor uses such a conviction, it is unlikely to have
mich influence with the jury insofar as the witness' credibility is con;
cerned. Hence, we believe that any crime serious enocugh to result in aﬁ
felony conviction should be usable for impeaschment purposes.

| We also believe that convictions of crimes punishable as felonies
should be usable. No rational reason exists for permitting the person
granted straight probation to be impeached while precluding impeachment

of the person sentenced to a year in jail for such crimes a5 grand thefﬁ,
turglary, extortion, etec.

We further recommend that the Commission restore the limitation
relating to criminal defendants that was contained in the tentative recom-
mendation relating to witnesses. All of the comments that we have rece;ved
in support of restrictions on the impeachment rule have focussed on the .
criminal defendant. They all point to abuses of the right of impeachmeﬁt
through which the defendant is tried for crimes other than the one charéed.
Since this is the source of the complaints over the impeachment rule, the
problem should be met directly by a provision dealing with that specific
problem. The Code should prohibit the impeachment of a criminal defendant

with evidence of prior convictions unless the defendant first introduces

-17-
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evidence of his good character. We retreated from this position because
of the criticisms received from the prosecuting agencies. The staff
believes that the retreat was in part because we believed we might be aple
to meet their objections. That is now obviously impossible, since the
prosecuting agencies oppose any change of any sort in the existing law
and even resist codifying existing case law that is not favorable to thgm.
Therefore, we recommend & return to the Commission's original position in
this regard.

Pinally, we recommend the retenticn of both the in camera hearing
procedure and the requirement that the examiner have evidence of the
prior conviction. The water is over the dam when the guestion is asked,

whether or not the exsminer was acting in good faith. As the damage Can-

not be effectively undone except by the extreme expedient of a mistrial;
protection against the damage must be provided before the question is
asked. At the in camera hearing, the examiner may ask the witness if he
has sustained a conviction and may use any admission: there given.
A draft to carry out the foregoing recommendastions 1s as follows:
7868. (a) Subject to subdivisions (b) and {c), evidence
of a witness' conviction of a fedemy crime is admissible for
the purpose of attacking his credibility if the court, in
proceedings held cut of the presence of the jury, finds that:
{1)--An-essential-elemens-of-the-erime-is-dichenesty-or

falee-siatements-and (1) The crime is a felony or, if committed

in this State, is 8 crime punishable a8 a felony; and

(2) The witness has admitted his conviction of the crime i
or the party attacking the credibility of the witness has produced

-18-
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competent evidence of the conviction.

(b) In a criminsl action, evidence of the defendant's

conviction of a crime is inadmissible for the purpose of attack-

ing his credibility as a witness unlese he has first introduced

evidence of his character for honesty or veracity for the purpose

of supporting his credibility.

§8d (c) Evidence of a witness' conviction of a felery
crime is inedmissible for the purpose of attacking his credibility
ifs

{1} A pardon based on his innocence hae been granted to
the witness by the jurisdiction in which he was convicted.

(2} A certificate of rehabilitation and pardon has been
granted the witness under the provisions of Chapter 3.5 (commencing
with Section 4852.01) of Title 6 of Part 3 of the Penal Code.

(3) The accusatory pleading against the witness has been
dismissed under the provisions of Penal Code Section 1203.h4 or
1203.4s.

{(4) The record of conviction has been sealed under the

provisions of Penal Code Section 1203..45.

€49 (5) The conviction was under the laws of another juris-
diction and the witness has been relieved of the penalties and
disabilities arising from the conviction pursuant to a procedure
substantially equivalent to that referred to in paragraph {2) e ,
(3) , or (&).

£5) (6) A period of more than 10 years has elapsed since
the date of his release from confinement, or the expiration of the
period of his parole, probation, or sentence, whichever is the
later date.

-19-
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Section 1153

The District Attorney's Association and the Aitorney General objected'
to the codification of the rule that a withdrawn plea of guilty is
inadmissible.

Apparently, the hope is that the enactment of the Evidence Code would

repeal the holding of People v. Quinn, 61 Cal.2d __ , 39 Cal. Rptr. 393 (136#).

Guinn held that a withdrawn plea of guilty is inadmissible. If Section 1153
were modified to ¢mit the reference to a withdrawn plea of guilty, it
would be argusble {probably with merit} that evidence of such a withdrawm
plea is admissible under the general provisions of Section 351 (“"Except

as otherwise provided by statute, all relevant evidence is admissible").

The argument in favor of the deletion is that a plea of gui lty is made
only under the most stringent conditions for assuring that the defendant
really means what he says. Since that is so, there sre no doubts concerning
the trustworthiness of the admission such as there are concerning an offer
to plead guilty. The evidence is highly rellable and is deserving of
consideration on the issue of guilt.

The contrary argument is that permitting such evidence to be introduced
virtually destroys the value of the right to withdraw a plea. Penal Code
Section 1018 provides "On application of the defendant at any time before
Judgment the court may, and in the case of a defendant who appeared without
counsel at the time of the plea to court must, for good cause shown, permit
the plea of guilty to be withdrawn and a plea of not guilty substituted."
Numerous cases have made it clear that the "good cause" mentioned does not
include disappointment with the result of the plea. The "good cause"
refers to "mistake, ignorance, or inadvertence or any other factor overreaching

Aafendant's free and clear judgment," People v, Butler, 70 Cal. App.2d
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553, 561 (1945). The defendant may not understand that he is not in fact
guilty and that he has a good defense, for few laymen understand what

elements arz essential to a determination of guilt. If a plea of guilty
has been mistakenly or ignorantly made and is for that reason permitted to
be withdrawn, the defendant should be entitled to a trial unprejudiced by

evidence that he pleaded guilty.

Section 1230

The District Attorney's Association elso objected to the cOEification
of the Spriggs rule, which permite a declaration against penal intarest
to be admitted over & hearsay cbjection despite the availability of the
declarant, Their argument is that the rule is new and the courts should be
permitted to work with it for a while, perhaps qualifying it if it proves
necessary, before the rule is hardened into statutory form,

Here, of course, the court is not confined to the terms of the hearsay
division , It can fashion new hearsay rules. It might consider, however,
that the declaration against interest area is covered by statute and the
court is precluded from holding declarations ageinst penal interest to be
admissible unlese provision for admission appears in the code.

In & note appearing in 17 Stanf. L. Rev. 322, 32k (1965), it is pointed
out that other states that admit declarations against pensl interest impose
conditions on admissibility thal were not impcs ed by the court in Spriggs.
Future cases, however, might develop similar limitations on admlissibility if
the courts were permitted to work with the rule for a while. For example,:
Maryland will exclude such a declaration if there sppears to have been
collusion, and the trial judge has discretion to exclude obviously spurious

confessions. Virginia admits such declarations if there is anything

-]
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substantial other than the bare confession to comn=ct the declarsnt with

the crime. More stringent limitations appear in the decisions of other

gtates, The note also reports that California is the first state where

a court has eliminated the unavailability of the declarant condition,

Therefore, argue the prosecutors, the courts should be left free to work

with the rule for a while to determine whether some limitation is necessary.
The contrary argument is that g declaration against penal interest

is as trustworthy as a declaration against peguniary interest. Says

Professor dMcCormick:

Wigmore, however, is probably right in believing that the
argunent of the danger of perjury 1s a dubious cne since the
danger is one that attends all human testimony, and in concluding
that "any rule which hampers an honest man in exonerating himself
is 8 bad rule, even if it also. hampers a villain in falsely
passing for an innocent." [McCORMICK, EVIDENCE § 255.]

Sayes Professor Wigmore:

But, furthermore, [the exclusion of declarations ageinst
penal interest] cannot be justified on grounds of policy. The
only plausible reason of policy that has ever been advanced
for such a limitation is the possibility of procuring fabri-
cated testimony to such an admission if oral. This is the
ancient rusty wespon that has always been brandished to oppose
any reform in the rules of Evidence, viz., the argument of
danger of abuse, This would be a good argument against admitting
any witnesses at all, for it is notorious that some witnesses will
lie and that it difficult to avoid being deceived by thelr
lies. . . .

. « » Those who watched {in 1899) with self-righteous
indignation the course of proceedings in Captain Dreyfus?
trial should remember that, if that trial had occurred in our
own Courts, the spectacle would have been no less shameful if
we, following our own supposed precedents, had refused to admit
what the French Court never for a moment hesitated to admit,--
the authenticsted confession of the absconded Major Esterhazy,
avowing himself the guilty author of the tresason there charged,
and now known beyond a doubt to have been the real traitor.
(5 WIGMORE, EVIDENCE § 1477.]

-22.
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It must, of course, be conceded that Wigmore assumed that unavailability
was a condition for the admission of all declarations against interest,
including declarations against penal interest. But, if the declarant

is available, he may be called and examined concerning the declaration,
and the truth or falsity of the statement thoroughly explored. The
reliability of the statement is in no way improved by the declarant's
unavailability, In fact, it would seem that the danzers of abuse and
fabricetion would be less if the declarant were available for examination

concerning the matter.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary

~23-
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3rd Supp. Memo 65-4 EXHIBIT I

ELIMINATION OF PRACUMPTION OF DUE CATE
AS EVIDENCE UNDER THE EVIU..7E CODE

-

Under existing law, vhen a person's negli;nco or axercise of dus care
iz in issue, that parson's death, incampetence, or other incapecity (such
as amnesia) to testify concerning the facts gives rise to a preswmption that
he exercised due care. The cowrte instruct juries that this presumption is
e form of evidence that must be considered with all of the other evidence
in the case, B8ee, e.g., Scott v. Burke, 39 c;i.zd 388, 247 P.24 313 (1952);

Speck v, Sarver, 20 Cal.2d 585, 128 P.2d 16 {1942). Under the Evidence

Code, there 1s no presumption of due care that arises upon proof of death
or incapacity, and no presummption is evidence.

To the extent that thic presumption of dus care affects the burden of
proof in negligence cases, it is superseded by Evidence Code Section 521,
which provides that a party claiming that some person did not exercise a
requisgite degree of cere has the burden of proof on the iuue. Thus, in e
simple negligence case where the ocnly issue is the defendant's negligence,
the plaintiff has the burden of persuading the trier of fact by a prepon-
derance of the evidence that the defendant was negiisent. This is the
plaintiff's burden in all negligence cases, not merely those cases vhere the
defendant is desd or incapacitated from testifying concerning the accident.
Providing a presumption of due care that arises from the defendant's death
~r incapacity would de 1dle, for the presumption would not add to the
plaintiff's burden of proof (nor should it). The plaintiff would still e
required merely to prove the defendant's negligence by a preponderancs of
the evidence,

-1—
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Similarly, in a contributor; aegligence case, Section 521 reguires the
defendant to prove the plaintiff's contribui.ry negligence dby a preponder-
aence of the evidence. Providing the plaintiff, in addition, with a presump-
tion of due care that arises upon the plaintiff's death or incapacity would
not add to the defendant's burden of proof (nor should it). The defendant
would still be required to prove the plaintiff's comtributory negligence by
a preponderance of the evidence.

Thus, adding to the Evidence Code a presumption of due care that arises
upon procf of & person's deeth or incapacity to testify would be idle, for
such a presumption would merely duplicate in a narrow area the provisions
of Section 521. Moreover, the presumption would create the undesirable
implication that a party claiming negligence does not have the bhurden of
proof on the imsue in those cases where the person claimed to be negligent
is not dead or incapacitated.

The dectrine that a presumption is evidence is omitted from the Evidence
Code because there is no way in which the jury can be informed under that
doctrine precisely how the presumption affects the fact-finding proceas,
Hence, it introduces into the fact-finding process an element of irration-
ality and chance that has no proper place in the gerious conduct of e lawsuit.

T1lustrative of the problems created by the doctrine that a presumption
is evidence is the case of Scott v. Burke, 39 Cal.2d 388, 247 P.2a 313 {2950).

That was a simple negligence case arising out of a one-car sccident: the

only issue was whether the defendant driver was negligent. The defendant

was held to be entitled to an instruction on the presumption of due care

vecause of the fact that he claimed to have amnesia. The plaintiffs were

held to be entitled to an instruction on res ipsa logquitur and on the pre-

sumption of negligence that arises vhen a person violates the rules of the
-
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rosd., After instyucting the Jury on reg ipsa loqritur, the court instrveted:

These lnstructions direct your e’ ..ntion to two conflicting
rebuttable presumptions relating to th: conduct of the defendunt
(one) that he exercised due care at the time of the accident which
Presumption arisee in the event that you find that as a resuld
thereof he is unable to remember the facts pertaining to the
same, and (two) that he wae negligent if you find that he was
driving on the wrong side of the road, or that he permitted the
sutomobile to leave the road in question entirely, or that he
fell asleep at the wheel. If you find the facts to exisgt which
give rise to these presumptions, then these conflicting presump-
tione constitute evidence, the effect of which is to be deter-
mined by you, not by the court; they are to be weighed and con-
sidered by you in the light of and in commection with all of
the other evidence, and you are to give to them, and each of
them, such weight as you deem proper.

Ag pointed out in Justice Traynor's dissenting opinion, this instructicn

-

giveé the jury no elue as to how it should resolve the factual issues from
the evidence pregented, Under the Evidence Code, the case would be submithed
te the jury in the manner suggested by Justices Traynor:

The facts and issues in these cases are simple and couid
easily have been presented to the jury in an intelligible
MANNCY. o + o

[TThe Jury should have been instructed to find defendant
liable if it concluded that he had the ability to explain the
accident and failed to do so. I should also have been instructed
thaet if it found that defendant had no memory of the accident be-
cause of amnesie, it should base its verdict solely on the evidence
presented and find defendant liable only if it concluded that the
accident was more probably than not the result of negligence on
his part, Under such instructions the mental processes involved
in reaching a verdict would not have been difficult. If the jury
disbelieved defendant's evidence thet he was suffering from ammesia,
his liability would be eptablished, If it believed that evidence,
it would then have to decide only whether or not to draw the
inference from the occwrrence of the accident and the surround.
ing circumstances that defendant wazs negligent. If it could not
decide whether or not to draw that inference it would find for
the defendant because of plaintiffs' failure to discharge their
burden of proof.

Tae instructions suggested by Juatice Traynor inform the Jjury preciszely
the findings thay should make on the basis of their beliefs concerning
-3
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plaintiffs' evidence ond defendan:*s evidence. Tha instru-ilions given,
however, virtually reguire the jury to dets -ine the verdict by chance; for
no hint is given ag to how the facts should be ¢:termined from the avidence.
The Evidence Code provisions on presumptions haiz been drafted with the
o‘b;iect;i.ve of eliminating incamprehengible instructions, such as that given

in Scott v, Burke, from Californis practice,

If it seems necessary in a particular case to call to the jury's atien-
tion that a person’s death, incampetency, or other disability has prevented
him from contradicting or explaining the evidence of his negligenca, that
fact may be reedily called to the jury's attention in argument. The exist-
ence of such a disability, however, is no justification for perpetuating the
practice of giving instructions that cennot be intslligently applied by tun

1suen who eit on juries,

b
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Third Supplzment Memo 65-4 EXHIBIT II

§ 4li. Incepacity of person to deny or explain evidence of misconduct

Llh., If evidence is received that a person was negligent or
guilty of crime or other wrongdoing, the fact that such person is dead,
incompetent, or otherwise incapable of giving testimony to explain or
deny the evidence againet him may be commented upon by the court and by
coungel and msy be considered by the court or jury.

Comment. Under existing law, when a person's negligence or exercise
of due care is in issue, the court instructs the jury such person's dea:t.h,
:lfncompetence, or other incapacity to testify concerning the facts gives
rise to & presumption that he excercised due care. The court also |
instructs that this presumption is a form of evidence that mst be con=

gidered with all of the other evidence in the case. See, e.g., Scott v.

Burke, 39 Cal.2d 388, 247 P.2d 313 (1952); Speck v. Sarver, 20 Cal.2d
585, 128?.2:1 16 (1942). |

| The doctrine that & presumption is evidence is not conteined in the
BEvidence Code for the reasons discussed in the Comment to Section 600. -
Nonetheless, the instructions given in the cases where the présumption of
due care has been 'épplied are helpful to the extent that they impress
upon the Jury that the person charged with negligence cenmot contradiet
the evidence against him or otherwise impress the jury with his innocence,
and that this incapacity may be properly considered in evaluating the :
evidence ‘of negligence:

Section bil accomplishes directly what the instructions on the pre=~
sumption of ‘dque cire assemplished imdirectly. Under Section L1k, the |
Jofy imay be informed directly that the fact that the person charged with
miscoaduct is incapable of testifying to contradict or explain the

R
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evidence against him may be considered in evaluating that evidence.
Section 41h4 applies only when the person charged with misconduet

is physically incapable of testifying concerning the events in question.

He may be dead or incompetent, or he may be suffering from emnesia. gﬁ;

Scott v. Purke, 39 Cal.2d 388, 2L7, P.2d 313 (1952). Unavallability of

the person because of privilege would not warrant application of Section

41hk. Compare EVIDENCE CODE § 240 and the Comment thereto.
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Third Supp. Memo 65-L EXHIBIT III q
C.C.P. § 1963

2. That an unlawful act was done with an unlawful intent.

Class: This so-called presumption should be repealed.

This statutory rebuttable presumption is virtually indistinguishable
from the conclusive presumption stated in C.C.P. § 1962 of "a malicious
ahd guiltj intént,.from the deliberate commission of an unlawful att, for
the purpose of irnjuring anothér”. Bgt, "fhis *conelusive presumption’?has
little meaning, eithef as a rule of substantive law or as a rule of evidence,
for the facts of deliberation and purpose which mst be established to
bring the presumption into cperatiqn are just as subjective as the pre%umed

fact of malicious and guilty intent." People v. Gorsheﬁ3,5l Cal.2d T16,

731, 336 P.24 ko2 {1959). We do not propose to alter the conclusive
presumption, however.

The rebuttable presumption expi-essed in § 1963(2), when correctly:
construed, means no more thaﬁ-that a person is presumed to have intended
what he in fact did. (Cf. C.C.P. § 1963(3), "That a person intends the crdi-
nery consgquences of his voluntary act ".) Hence, if some specific in%ent,
other then that inherent in -the voluntary doing of the act involved, is a
necessary element of g criﬁe, the presumption is inaﬁplicable and it ié

error to instruct wpon it. Peopie v. Snyder, 15 Cal.2d 706, 104 P.2d 639

(1940); People v.. Maciel, 71 Cal. App. 2.3, ‘234 Pac. 877 (1925); cf., People v,

Neal, 40 Cal. App.2d 115, 10k P.2d 555 (1940). The Maciel case stated the
rule to be that ". . . vhenever = specific intent is an essential ingrédient
of the éffenée no presumption of law can arise as to the existence of such
intent, for it is a fact to be provedulike any otier fact in the case.”

71 Cal. App. &t 217. Holding that an instruction based on § 1963(2) was

prejudicially erronecus in a prosecution for asssult with intent to k111, the

~1.
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court said:

I{ the court had charged the jury that when the act committed

by an accused is unlewful the law ralses a disputable presumption.
that the act was intended, and that the person doing it, if he did it
voluntarily, also intended the ordimary conseguences of his act,

the instruction would have stated a rule of evidence substantially

as declared in subdivisions 2 and 3 of section 1963 of the Code of
Civil Procedure. . . . Had the court worded its instruction so as

to state the law substantielly as it is declared in these code
provisions, it would have been properly applicable to the lesser
offense of an assault with a deadly weapon; and in that event,
sppellant, if he had desired to limit the imstruction to a declaratlon
that it did not apply to the greater offense of an assault with

intent to commit murder, would have been obliged to request the
court so to declare.

. o » Instead, [the court] gave an instruction the vice of
which lies in the faet that it goes hteyond the rule that an
accused who hasz done an unlewiul act is presumed to nave intended
to do that act, and broadly asserts that when tie act committed
by en aceused is unlawful the law presumes ‘the criminal intent,!
without tellinmg the jury what is the criminal intent which the
law presumes in such cases, . . .

+ « « It is only when the intent is not made an affirmative
element of the crime that the law presumes that the act, if know-
ingly done, was done with a criminal intent. {16 C.J,, p. 81)
When a specific intent is an element of the offense it presents a
question of fact which must be proved like any other fact in the
case. It is none the less a question of fact though it cannot be
proved by direct and positive evidence. All the circumstances-
surrounding the act furnish the evidence from which the presence
or absence of the specific intent may be inferred by the jury; and
no presumption of law can ever arise that will decide it. [71 cCal.

App. at 217-18.] |
Thuc, the presumption is at best but a relteration of the presumption in
§ 1963(3) that a person intends to do what he voluntariiy_does. At worst,
it is nonsense. It forces one to assume a preliminary fact (that an unlawful
apt was done} that one cannot determine without relying on the presumed fact
{that there was an unlawful intent). If the intent was not unlawful, there

was no unlawful act.

Therefore, the staff recommends the repeal of this presumptien.
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C.P. § 1563

3. That a person intends the ordirary conseguence of his veluntary act.

Clasgs: Repeal.

Jays Witkin, "This [presumption] appears to be a simple truism, which

£}

accords with logic and human experience . Witkin, Californis Ciimes

58. But it is settled that it is error in a criminal case to instruct in
the lenguage of this presumpition when specific intent is a necessary element

of the crime. FPeople v. Snyder, 15 Cal.2d 706, 104 P.2d 639 (1940); People

v. Brown, 27 Cal. App.2d 612, 81 P.2d 463 (1938). The rule is stated in

People v. Mize, 80 Cal. 41, L44-45, 22 Pac. 80 (1889) {quoted in both Suyder

and Brown, supra} as follows:

It is doubtless true that, as a2 general rule, = man is presumed

to have intended that which he has done, or that which is the immediate
and natural consequence of his act, but where an act becomes criminal
only when it has been performed with a particular intent, that intent
must be alleged and proved. It is for the jury, under all the circum-
stances of the case, to say whether the intent reguired by the st%tute
to constitute the offense existed in the mind of the defendant. .%. .
In homicide cases, where the killing is proved, it rests on the
defendant to show Jjustification, excuse, or circumstances of mitlgatlon,
subject to the qualification that the benefit of the doubt is to be

iven to the prisoner; but this is because the statute expressly -
shifts the burden of proving circumstances of mitigation upon the
defendant in homicide cmses. The rule is confined 1o murder trials.
{Pen. Code, sec. 1105; People v. Cheong Foon Ark, 61 Cal. 527.)

The cited cases also make clear, hcwever,'that the requisite intent ma§ be -
inferred from the comﬁission'of-the act and the surrounding circumstanées.
The strength of the inferencew~-whether in e civil case it should te pe;-
nissive or mandatory--would seem to depend on thwe nasture of the circum-
stances. Hence, it seems impropoer to give the ccnciusive effect of a'§
presucption to the evidence, Tie retter should te left to inference. .And,
tecruse circumstances may vary, we do not believe t.et a statutofy 1nférence

should te enacted permitting the inference to be drawn in every case.

Whether the inference is permissible should be leit to the ordinary ru}es

governingj circ\mstfa.nf:i_a; -fevicience, ' ‘ : MJIN 1949
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t is settled that it is proper to instruct the jury that an inference
of intent may properly be drawn from proof of the voluntary doing of anm act.
"The intent or intention is manifested by the circumstances connected with
the offense, and the sound mind and discretion of the accused.” Instruction

approved in People v. Besold, 154 Cal. 363, 97 Pac. 871 (1908).

Repeal of the presumption mey possibly forestall instructions to the
Jury based cn the presumption and resulting reversals. Justice Shinn ohce
commented on an instruction based on this presumption as follows:

We are at a loss to understand why it was given, or why it is:
given in so many cases where 1t can serve no purpose and tends to . -
create confusion. To be sure it states the lsw as declared in the"
Penal Code, but that is no reason for giving an inetruction which °
expounds legal prineiples that are wholly irrelevant to the issues.:
In every case lnvolving specific intent an instruction on specific:
intent is sufficient for all purposes. - It embraces all the elements
of gerneral intent. When instructions are given on both general and
specific intent a third instruction is necessary which states that:
the instruction on general intent does not relate to crimes which -
requlre proof of specific intent. The instruction on general intent
should not be given at all iu & prosecubion {or violetion of secticn 258.
In fact it is only 1in rare cases that it will serve any purpose.
Occasionally the question will arise as an issue for the jury whether
the act charged was committed knowingly and voluntarily. But unless
the evidence presents that guestion the rule on generzl intent is -
irrelevant and redundant. ([People v. Eooth, 111 Cal. App.2d 106,
108-09, 243 P.2a 872 (1952).] ,

Justice Shinn's failure to understand why the instruction is so frequently
iven in speciflc intent cases nay be because he is unaware that the appellate
courte still erronecusly rely on the presumption in specific intent cases

in affirming convictions. See, e.g., People v. Hulings, 211 Cal. App.2d

218, 27 Cal. Rptr. 446 {1952); People v. Williams, 186 Cal. App.2d heo,'.EB

Cal. Rptr. 871 (1960); People v. Chapman, 156 Cal. App.2d 151, 319 P.2a 8

(1957). In each of these cases, i1t was unnecessary to mention the presumption
because the inference of the defendant’s intent arising from his acte was

fully sufficient to support the conviction.

<L
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Second Supplement to Memorandum 65-L
Subject: Study Fo. 34{L) - New Evidence Code
Attached 1s a portion of a preliminary draft of the report of the

State Bar Comrittee on Evidence to the Board of Governors on the proposed
Evidence Code. We had hoped to be sble ic. send you the entire report in
time for the February meeting. However, we have not yet (on February
12) received the remainder of the report.

You will finmd that the report contains an excellent sumrary of the

proposed Evidence Code, I suggested to Mr. Westbrock that he might consider

having the report published in the State Bar Journal.
Respectfully submitted,

John H, DeMoully
Executive Secretary
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TO: STATE BAR COMMITTEE ON EVIDENCE

Gentlemen:

Enclosed please find pages 1-35 of the proposed
report to the Board of Governors on the proposed Evidence
Code. This portion embraces discussion of historical back-
ground, of the Uniform Rules, of the need for an evidence
code and of Divisions 1-7, inclusive, of the proposed code.
The remalnder of the repcrt, relating to the last four divi-
sions of the proposed code and the conclusion, will be trans-
mitted to you early next week. ;

Please glve your lmmedlate attention to the en-
closure with a view to giving me any comments or criticisms
ad_early next week as possible. I hope to have the entire
report approve y the committee hy the end ¢f next week,
86 that 1t may he distributed to t ogrd of Governors well
in advance of thelr Febrary meeting. .

It occurs to me that the matters so far coverpgd
in the proposed report most likely to cccaslon comment are
those relating to the elimination of the second crack dpc-
trine with respect to confessions and with respect to dying
declarations and spontaneous statements and the elimination
of presumptlons a&s evidence. I apologize for the time pres-
sures on thls dbut assure you that they have been occasliened
by professiongl and personal pressure beyond my contral@

Sincerely yours,

Philip F. Westbrook, Jr.
PFW :vhr -
eniclogure
ccs: Messrs. Barnes, Welch,
Hayes, Mathews and
vﬂm Hﬂully Ce T
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To: - Board of Governora, State Bar of Californie
Fron: Committee on Evidence, State Bar of California |
Date: s 1965

SubjJect: Proposed California Evidence Code

Among.the major proposals before the 1965 Session
of the Galiforﬂia Legislature 1s a new Evidence Code, con-
‘tained in Senate Bill No. 110 and Assembly Bill No. 339
and based upon a Recommendation of the Calif ormia Law |
Revision Commisalon published in 1ts final form under date
of January, 1965. If adopted, the Evidence Code will re-
-place the existing provislone of the Code of Civil Procedure
insofer aas they relate to the law of evlidence and codify;
decisicnal law on the subJect not presently réfleeted 1n:
any statutory provision. In addition, the proposed Evidence
Code would clarify exlsting law and, in a relatively few,
but nevarthelessrimﬁortant instances, change existing law.
It is the purpose of thils report to preaent to the Board
the views of the State Bar Committee with respect %o this
proposal and to recommend the position which the State Bar
Committee believes the Board should adopt. |

A.  HISTORICAL BACKGROUND
Existing statutory provisions relating to the
law of evidence are contained primarily in Part IV of the

' Code of Civil Procedure. These provislons are in essentially
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the same form as when that code was adopted in 1872. A
revision of Part IV was enscted in 1901 but was decl&reé
unconstitutional because the legislation embraced more_‘
than one subject and because of deficiencles in the tiﬁée
of the legislation. About 1932, the California Code Com-
uission undertook a thoroughgoing revision of the law o?
gevidence. This work continﬁed until 1939 when the projéct
wes abandoned becsuse the Amerlican Law Institute undertéok
the drafting of the Model Code of Evidence and the Commission
thought 1t undesirable to duplicate the Institute's effort.

The American Law Institute effort was responsé%e
to widesﬁread feellng that the law of evlidence in most ‘
states required revision as well as clarifiecation. Henée,
rether then attempting a Restatement of the law of evidence,
the Amerieazn Law Institute departed from its usual pracﬁice
ko prepare thelnodel Code of Evidence which was promulgated
in 1942. The Model Code would have effected rather drastic
changes in the law of evidence and the reactlon teo it w@s
zenerally adverse. In California, the Model Code was réa
ferred to the Committee on the Administration of Justice
vhich recommended that the State Bar Qﬁpose i1ts adoption.
3y 1949, the adoption of the Model Code was a dead 1sau§f
in California and elsewhere.

Nevertheless, continued need for revision of fhe

law of evidence prompted the National Conference of

“MJIN 1954



Commissloners on Uniform State Laws to undertake the drafting
of Uniform Rules of Evlidence, which were approved by tl_:_ef
Commissloners and the American Bar Assoclation in 1953,.'
The Uniform Rules are simpler than the Model Code and, in
addition, elimlnate_propohals contalned in the Model Code
which were objectionable. The Uniform Rules have been adopted
by statute in Kansas and thﬁ Virgin Islands. In New Jersey,
a revised form of the privileges article has been adopted
by statufe and the remainder of the Uniform Rules has bgen
adopted in substantially revised form by court rule. l

In 1956, the Callfornia Legislature directed
the Law Revislon Commisslion to make a study to determiné
whether the law of evidence in California should be rev%sed
to conform to the Uniform Rules. The State Bar Gcmmittée
to Consider the Uniform Rules of Evidence (now the Stat;
Bar Committee on Evidence) was created in October 1957 to
work with the Lew Revision Commission to the end that any
proposed leglslation would be the product of thorough study
and consideration by representatives of the State Bar aé
' well as the Law Revision Commlssion. The following org%ﬁi-
zations {through commlttees or representatives) have aléo
participated in stddy, comment and eriticism of the comff
mission's work: u : ' é

Senate Fact Finding Committee on Judiclary

Assembly Interim Committee on Judiclary-Civil
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Assembly Interim Committee on Criminal Procedure

Judicial Council :

Conference of California Judges

Muniecipal Court Judsas Assoclation of

Los Angeles County '

California Commission on Uniform State Laws

Office of the Attorney General

State-nepurtmsnt of Public Works

State Office of Administrative Procedure

District httornay's Association of californip

League of - california Citles _
The San Francisco Bar Association and other local tar
assoclations have also participated. |

As the end result of this effort, the Law Re~
vision Commission has drafted the Evidence Code which'is
under consideration by the 1965 Session of the California
Legislature. :

B. THE UNIFORM RULES OF EVIDENCE _

The Commission has recommended againast adoption
of the Uniform Rules of Evidence for the following reqsonsz
_ 1, The need for uniformity 1n the law of
evidence 1ls not asz great as in the case of laws
which have substantive rather than procedural

significance.
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2. Many existins statutory provisions have

served well and should be continued. While adjust-

| ment of the Uniform Rules would permit such con- .
tinuance, the effort would be selif-defeating because
the objective of a clear, logically organized and
complete statement of the law of evidence could not
be achieved in this manner.

3. The draftemanship of the Uniform Rules
departs substantially from the standards of legls-
lative draftsmanship in California. Some of the
rules are cumbersome Iln organization and structure
and frequently different language 1z used to expreés
the same idea. If adopted by court rule with result-
ing ease of amendment, these problems might not be
acute, but legislative enactment réquires greater

accuracy and preclsion.

4. The Uniform Rules would change existing
California law in important respects which are |
considered undesirable. Hence, uniformity could

_ not be achleved in any event.
The State Bar Committee concurs in this recommnendation for
the reasons stated by the Commission. ‘
Nevertheless, it should be noted that the Uniform
Rules have performed a most important and useful function.

- They have provided a framework for a comprehensive and

5.
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eritical evaluation of the law of evidence not only as it
exiats in California but as the proponents of the Unifomm
Rules belleve it should be.

C. NEED FOR AN EVIDENCE CODE

1. Arguments for an Evidence Code

The arguments fof an evidence code may be related
to three principal concepts: (1)} The desirability of codify-
ing existing law, (2) the desirability of elarifying existing
laws, and (3) the desirability of revising existing law.

The srgument for codlfication of existing law
- proceeds upon the unqueationed premiase that the existiﬁg
statutory provisions relating to the law of evidence are
fragnentary and sometimes inaccurate. The bulk of the law
of evidence has found expression only in court decisions.
Despite the exlstence of cormmendable treatlises on the fali-
fornle law of evidence, there lz no single authoritative
pource to which the bench and bar can turn. An evidence
code, together with the lLaw Revision commission'a comment
thereon {whioh will be published as an integral part of
the annotated code}), would provide an official handbook
of the lew of evidence. Such & handbook would be of prﬁc-
tical value in an area of the law where the speedy and
accurate determlnation of points at lssve can play & sig-
nlficant role in the efficient administration éf Justice,
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Perhaps even more lmportant than the desirabii-
ity of simple codification of existing law la the desira-
bility of clarifying existing law. In the developmentzaf
the law of evidence, court declsions leave substantial gaps,
obscurities, and even inconsistencles. Necessarily, case
law in this fileld depends upon sporadic presentation of
particular questions as the& arige. The process of clarl-
fication is retarded by the fact that many evidentiary
questions are subordinate to guestlons of substantive law
in a particular case and by ths_desirable and necessary
concept that evidentliary mlings are not ground for re-
versal unless clearly erroneous. An evidence code provides
the opportunity to f£f1l1 in gaps and eliminates Inconsisten-
cies without violence to the basic concepts invelved.

Revision of anachronistic rules of evidence
can be an important objective of an evidence code. It
should be emphasized that the proposed code 1s largely a
restaﬁement and clarification of extating law. However,
it does embody important changes in the law of evidence.
Such changean are dlfficult of aceomplishment on a frag-
mentary basis as shown by the continuing but 1neffectual
concern of the State Bar with the repeal or modification
of the Dead Man Statute. The changes in the law of evidence
which are embodied in the proposed Evidence Code will be

evaluated herein on a point by point bazls. However, it

7.
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shculd be noted that the desirability of and need for
an evidence code does not depend upon the desirabllity
of particular changes in the law of evidence which can
be added to or deleted from the proposed code with

relative ease.

2. ggggmenta Against An Evlidence Code

The arguments against an evidence code are more
dirfuse but are nevertheless worthy of serlious consldera-
tion, They may also be related'to three principsal eon;
cepta: (1) concern that a code will proliferete evidence
problems in the courts, (2) concern that & code will create
an undesirable rigidity in the law of evidence, and (3)
concern that a code will introduce impractical and academic
concepts into the law of evidence.

Concern with the proiiferation of evidence
problems in the courts proceeds on the premipe that, on
the whole, the California law of evidence has worked
effectively. The thought is expressed that such proce-

* dural reforms as the Federal Rules of Civil Procedure
and the Californla Discovery Act have consumed an inor-
dinate amount of time and attention in the trial ang
appellate courts and that 1t has taken years to produce
any substantial degree of certalnty as to their construc-

tion and epplication. An evidence code may result in similar
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intensification of controversy and uncertainty over a
period of time.

Rigldity in the law of evidence is certainly_.

" undesirable. Except in thoase areas where the law. of
svidenoe is bdased primarily on considerations of publié
policy which are best left to the legislature (e.g.,
assigmeent of burden of probr, exceptionas to the hearsay
rule and creation of privilesga), the proposed code re-
serves to thp courts rocom for the further development and
clarification of the law of evidence. Nevertheless, the
possibility exists that trial cdurtg in particular will be
reluctant to develop new areas if the law of evidence 1is
reduoced £o comprehensive codified form.

Perhaps no area of the law is more concerned
with consideration of practicality than the lsw of evidence.
However desirable innovation in this area of the law may ‘
be, it should rirst be tested against the experience and
Judgment of trial lawyers and judges. Theoretical con-
cepts such as were expressed in the Model Code of Evidence
. and some writings on the law of evidence may actually
produce injustice.

3. Recommendation
On balance, a substantial majority of the Com-

mittee favors the enactment of an evidence code. The
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codification and clarification of existing law will do
mich to reduce uncertalnty in the law of evidence. Any
resulting problems of construction and application wili'

‘ be relatively tempoiary and will themselves accelerate

the dsvelopment and clarification of the law. The possible
reluctance of trial courts ;o depart from the safe guilde-
lines of a code can be no more frustrating to the ends of
Justice than the fragmentary develcocpment of the law here-
tofore exiating. Finally, such'innovations and changes

as are included in the proposed Evidence Code can and should
be tested on their own merits and can be accepted or re-
Jected independently of the code &s & whole.

A subsidiary question exists ss to the desirQ
abllity of a separate evidence code as dlstinguished from
revision of Part IV- of the Code of Civil Procedure which
now deals with the law of evidence. Three conslderations
dictate an affirmative answer to this question. First,
Part IV of the Code of Civil Procedure contains provisions
which do not deal with the law of evidence. While these
provisions may require revision, they are beyond the scope
of tha Law Revision Commission's present study and present
authority. Second, the law of evidence is concerned equally
with eriminal and civil proceedings. Third, the objective
of a concise and reasonadbly comprehensive evidence handbook

can best be accomplished through & separate code.

10.
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D, THE PROPOSED EVIDENCE CODE

The proposed Bvidence Code is divided into
eleven divisions which will be discussed seriatim. In
each 1lnstance, the general format and content of the
division and its subdivisions will be presented. Sig;
nificant cla;ificatiens of or changes in existing law
will be specifically dlscussed.

1. Preliminary Provisions (Division 1)

Division 1 contains certain provisions which
are ususlly found at the beginning of modern california_“
codes. They would work no change in the existing law of
evidence. The most significant proviplon specifies a |
delayed effective date of January 1, 1967, which serves
two functions. First, 1% would permit ample famlliariza-
tion of the bench and bar with the Code before it becomes
effective. Second, 1t would permit leglslative correction
of any defects which may be disclosed by further study
and comment before the Code becomes effective.

2. Words and Phrases Defined (Division 2)

Pivision 2 contaling definitions which, generally
speaking, are used throughout the Code, Definitions which
have application only to specific subject metters sre con-
tained for the most part in the partlcular portion of the
Code to which they relate. Except in one particular, the

ll.
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definitions contained in Division 2 would not work any
gignificant change in the existing law except as applieﬁ
to particular subject matters hereinafter discussed. |
The one change of general application contained
in Division 2 relates to the definition of "evidence."
As presently ﬁefined in C.C.P. Section 1823, "judicial
evidence” is restricted to that "sanctioned by law."
However, it is well eatablished that even otherwise inad-
missible "evidence” may dbe considered in support of a
Judgment if received without cbjection. The Code would
make it clear that evidence consists of “testimdn&,
writings, material objects, or other things that are 7
offered to prove the existence or nonexlstence of a fact."
Hence, the definitlon includes anything offered in evidence
whether or not admiasible and whether or not received.

The Committee concurs in this change.

3. General Provisions {Division 3)

2. Applicability of Code {Chepter 1)

With certain exceptions contalned in pirticular
parts of the Code (e.g. Division 8, Pfivileses), the Code
would be_applicﬁble only to all proceedings conducted by.
California courts. Subject to such exceptions, it would
not affect administrative or legislative proceedings,

unless some other statute soc provides (e.g. Government

12.
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Code Section 11513 as to hearsay evidence in proceedings
under the Administrative Procedure Act) or the agency
concerned chooses to apply the provisions of the code.
" Conversely, 1t would not affect other statutory provisions
relaxing rules of evidence for specified purposen (e.g;
C.C.P., Seotion 1178 as to small claims court, C.C.P.
Section 1768 as to conciliation proceedings, C.C.P.
'section.2016(b) as to discovery proceedings, Pen. C,
Section 1203 as to probation reports in c¢riminal proceed-
ings, and Welf. & Inst. C. Sectlion 706 as to probation
reports in Jjuvenile court prcceédings).

b. Province of Court and Jury (Chapter 2) |
Existing law with respect to the province of

the court and jury are restated in the Code without sig-
nificant change. DBriefly summarized, all questions of
law and all 1asues of fact preiiminary to the admission
of evidence would be decided by the court and all other
quastions of fact would be declded by the jury. Queations
of foreign law are specifically declared to be questions‘
' of law for determination by the court with provision for
the appllcation of the law of California or other appro-
priate action 1f the court is unable to determine foreigﬁ

law,
13-
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¢. Order of Proof (Chapter 3)

As under exiating law, the court's discretion

tc regulate the order of proof is recognized.

d. Admitting snd Excluding Evidence (Chapter 4)

(1) General Provisicns {Article 1)
This article restates the famlliar rule that

only relevant evidence is admiaaible and the impllecit
‘premise of existing law that all relevant evidence is
admiasible except as otherwlse grovided by law. It elso
expresses 1n much more succinet and cogent form the exist-
ing concept that the court has discreticn to exclude evie
dence 1f 1ts probative value 1s substantlally outweighed
by the probability that its admlsalon will neceasitate
undue consumption of time or create substantial danger

of undue prejudice, of confusing the issues, or of mis-
leading the jury. Finally the article restates existing
law relatling to reverslble error in the admlssion or ex;
clusion of evidence, the requirement that the judge in-
struct the Jury as to limitation of evidence to particular
parties or purposes, and the admlssibllity of the whole
gubject matter when an adverse party introduces evidence

of part of an act, declaration, conversation or writing.

1k,
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(2) Preliminary Determinations on Ad-

missibility of Evidence {Article 2)

For the moat part, this article conforms to .
existing law relating to the determination of preliminary
facts upon which the admissibility of evidence depends.
With one exception, as hereinafter noted, it recognizes
the existing discretion of the court to hear and determine
the question of the admiasibility of evidence out of the
presence or hearing of the jury.

.In conformance with exlsting law, the code dig-
tingulishes between (a) those situations in which the
court must be persuaded of the existence of the preliginary
fact and the court's determinaticn as to the preliminary
fact 1s final, and (b) those situations in which only prims
facie proof of the preiiminary fact is necessary to admit
the proffered evidence and the court's determination as to
the prelininary fact 1s not final. Under the code, the
gsecond or non~final category would include only the follow-
ing situations: (1) relevance depends upon existence of
the preliminary fact (e.g., agency or conspiracy), (2} the
preliminary fact i1s personal knowledge of the witness,

(3) the preliminary fact is the authenticity of a writing
and (4) the preliminary fact is whether a statement or
conduct was by a particular person. 1iIn all of the non-

final situatlons except the second, the code would permit

15.
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the court {as now) to sdmit the proffered evidence condi-
tionally subject to evidence of the preliminary fact being
supplied later in the course of the trial. In all of the
nen-final situations, the code would provide (as under
existing law) thst the court may, and on request shall,
1nstrgct the Jjury to disregard the proffered evidence
unleas the jury finds that the preliminary fact exists.
This article would work pignificant change in
the law with respect to confessions and admissions of
ceriminal &ofendanta, spontanecus statements and dying
declarations as follows:
1. Under existing law, the court has dis-
cretion to hear and determine the admissibility
of a confession or admission of & criminal defend-
ant in the presence and hearing of the Jjury. The
code would require such hearing to be held out
of the presence and hearing of the Jury in order
to avoid the poesibility of the jury hearing
otherwise lnsadmissible evidence of a prejudicial
character. However, the defendant may atill
attack the credibility of the confession or ad-
miesion before the Jury, utllizing some of the
matters presented té the c¢ourt on the hearing as
to admissibility.
2. Under existing law, the court has dis-
eretion to submit the guestion of the admisaibility

16.
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of a confeasion or admission of & crimines) defend-
ant to the jury. The c¢ode would require the court
to withhold the confesslon or admission from the _
Jury unless the court 1ls persuaded that it 1s ad-
mlssible. The cdﬁmission regsons that this will
avoid "passing the buck" to the jury in difficult
capes and will afford & greater degree of protection
to the eriminal defendant than under existing law.

3. Under existing law, the court may pass

to the Jjury the final determination as to the sad-
migsiolliity of dylng declarations and spontaneous
statements. The code would require final detepr-~ R
mination of this question by the court.

After considerable difference of opinlon in
previous discussions, the Commitiee accepts by a substan-
tial majority the views of the Commission as to the first
two of the foregolng charges. A majority of the Committee
also concurs with the Commisaion as €o the third of these
changes but a substantisl minority of the Commitiee belleves
that the jury should have a "second crack" at the admis-

gibility of spontaneous statements and dying declarations.

e. Weight of Evidence Generally (Chapter 5)

This chapter restates the aubstance of certain

existing statutory provislons as to the welght of evidence.

17.
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4. Judicisi Notlce {(Division 4)

In conformance with existing law, e code pro-
vides that judlcisl notlee may not he take éf any matter
unless authorized or required by statutory| lew. Matters
subject to Judicial notice are clsssified by the code into
(1) those as to which judicial notice is mandatory whether
or not requested by a party, and {2) those as to wnich
Judleial notice is discreticnary unless requested by e
party.

For the most part the recognition and classifl-
cation by the code of matters subject to Judiclal notice
is & restatement of existing law but some clarification
and 6hanges are included In the code as followsa:

(a) Matters subject to judlclal notice under
existing law but newly or clearly placed 1n the
category as to which Judiclal notice is mandatory
include the law of slster states, documente pub-
lished in the Federal Register, the true signifi-
catlon of English words and phrases and legal ex-~
pressions, and facts and propositions'of generalized
¥nowledge so universally known that they cannot
reasongbly be the subject of dispute. The decl-
sional law of intermediate courts in other states;
which ig not c¢learly subJect to Judiclal notice
unéer exlsting law, 1ls also placed 1n the mandatory

category.

18.
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(b) The non-mandetory category of matters
subject to Jjudicial notlice under the code includes
the following which may or mey not be subject to -
Judiclal notice under existing law: resolutions
end private acte of Congress and other states;
ordinances of municipalities in this state, other
atates'and territories and possessions of the United
Statea; regulations of other atates and territories
and possegsions of the United States; and mles of
any court of record of the United States or of any
state and any territory or possession of the United

States,
The Committee concurs in these clarifications and changes.

The principal changes in the exlsting law as

to Judlcisl notice provided by the code are procedural.
Judicial notlce of metters in the non-mandatory category

1s required to be taken if a party requests it, giving
notice to each adverse party and furnishing the court

with sufficlent information as & basis for the request.

As to all matters in the non-mandatory category and as

to "universally known"” facts and propositions, the court

is required to gilve each. party reasonable opportunity to
present information relevant to the propriety of taking
Judicial notice and tc the tencr of the matter to be noticed.

IDenizgl of a request for Judlcial notice is required to be

19.
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notad on the record at the earliest practicable time.

The Committee believes that these procedural provisions
represent desirable additions to the law of evidence by
eliminating surprise and affording reascnable opportuhity
to be heard. |

5, Burden 0f Proof, Burden Of Producing Evi-

dence and Presumptions (Division 5)

In general, Division 5 restates existing law
dealing with the burden of proof and burden of producing

evidence.

a. Burden Of Proof (Chapter 1)

Except as otherwlise provided by law, a party 1is
stated to have the burden of proof as to each fact, the
existence or nonexlstence ¢f which 1s essentlal to his
case. This would eliminate the inaccurate, anachronistic
and confusing'statutory provision that the burden of proof
is upon the party having the "affirmative of the issue,"

a change with which the Committee concurs.

b.  Burden of Producing Evidence (Chapter 2)'

The burden of producing evidence on a particular
fact is stated to be inifially upen the party with the '
burden of proof and, thereafter, on the party who would
suffer a findling sgainst him in the absence of fqrther

evideance,

20.
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¢. Presumptions and Inferences {Chapter 3)

(1) gGeneral (Article 1)

In this article, a presumption is defined as-
an assumption of fact that the law requires to be made
from another fact or group of facts found or otherwise
established in the action. Presumptions are classified
as conclusive or rebuttable and rebuttable presumptlons
are further classified as those affecting the burden of
proof (those which implement public policy) and those
affecting the durden of producing evidence (those which
merely facilitate determlnation of the action)., Except
as to criminal cases in which a speclal rule 1s provided,
presumptions affecting the burden of proof are stated to
place that burden on the party against whom they are lnvoked.

This article works & change in existing law by
expressly proVidiﬁg {as is implicit in the code's definition
of evidence) that a presumption is not evidence. However,
the article expressly recognizes inferences as deductions
of fact that may logically and reasonably be drawn from
another fact or group of facts. Thus, even though pre-~
sumptions themselvea are not evidence under {he code,
inferences are permissible ln mogt situatlons where pre-
sumptions presently apply. A substantial minority of the
Committee opposes this change in exlisting law, believing

that treating presumptlions as evidence avolids injJustice

21.
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in some cases. However, the majority of the Conmlttee
concurs in the proposed change, subsceribing tc the Com-
mission's view that tre&tihg presumptions as evlidence
is 1llogical and that sufficient protection'ia afforded
to litigants by the rules pertainling to the burden of
proof and burden of producins evidence.

{2) cConclusive Presumptions (Article 2)

Conclusive presumptions are more ruiles of sub-
stantive law than evidentiary rules. Hence the code sets
forth, without substantive change, the ¢concluslve pre?
aumptions presently contained in the Code of Civil Pro-
cedure and also recognizes the existence of other con-

elusive presumptions 1n decisional and statutory law.

(3) Presumptions Affecting the Burden

of Producing Evidence {Article 3)

This article lists & number of exlsting rebut-
table presumptions as bheing presumptions affecting the
burden of producing evidence, not &ll of which have been

clearly classified under existing law. It also recognizes

the existence of other such presumptions, gsome of which
will require classification by the courts in accordance
with the criterlia set out 1in Article 1. A slight cMe
in existing law is made by restating the recently eroded

regquirement that the presumed genulness of anclent

22,
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documents depends, 1n part, upon thelr being acted
upon ag genulne and limiting the ancient documents
rule to dispositive instruments. The Committee con-
curs in the clarification of and minor changes in

exlating law proposed by this article.

(#) Presumptions Affecting Burden
Of Proof (Article 4)

This article lists several exigsting rebuttable
presumptions a&s being presumptions affecting the burden
of proof and recognilzes ﬁhe exlistence of other statutory
and common law presumptions which must await classifica=-
tion by the courts. In this category, it is proposed .
to extend the presumption of lawful exercise of juris-
diction to any court of thls state or the United States
(as distingulshed from courts of general Jurisdiction).
The restriction t¢c courts of general jurisdiction would
still obraln so far as courts of other atates are con-
cerned. Again, the Committee concurs in the minor change

in existing law proposed by thls article.

23.
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6. Witnesses {Division 6)
While the bulk of tnils division is a recodifi-
cation of exiating law, 1t would work several significant.
changes in Califormia law on the subject. |

a. Competency (Chapter 1)

in confermance with exdsting law, the code
declares that every person ié guaiified to be a witness
.and no pergon is disqualified to testify to any matter
except as ctherwlse provided by statute. The code states
a general rule of disgualification as & witness 1f & person
is incespable of expressing himself understandably either
“directly or through an interpreter or incapable of under-~
standing hls duty to tell the truth. Personal knowledge
is alsc stated to be 2 prerequlisite to testimony concerning
a particular matter (except in the case of expert witnesses).
Speclfic rules are provided as to judges and Jjurors as
witnesses.

This chapter would produce the following changes

or clarifications of existing law. .

(1) Existing law requires a prior determination
by the court, not only of capacity to communicgte and
to undersfand the duty to tell the truth, but also of
capaclty to perceive and to recollect. While the
capaclty to perceilve and recollect are embraced

within the requirement of personal knowledge, the
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court may exclude testlimony as to a particular
matter for lack of personal knowledge only if no
Jury could reasonably find such knowledge. Hence,
the code would relax the requlsite findings as to
capacity %o perceive and to recollect and leave to
the &rier of the fact the guesation whether the
witness in fact percelved and does recollect.

{2} Existing law declares that children under
ten years of age who appear incapable of recéiving
just impressions of the facts or of relating them
truly and perscons cof unsound mind are diasgualified
as witnesses. These specisl provisions do not
apbear in the code but the omission ia not likely
tc have much practical signlficance in view of the
fact that the existing speclal provisicns have been
equated to the general requirements for qualification
of witnesses.

{(3) Existing law may permit testimony to be
admitted conditionally upon showlng personal knowl-
edge later. The code would requlre & prima facle
showing of perﬁonal knowledge to be made upon objec-'
tion of a party before the testimony may be admitted.

(&} Under existing law, a judge or juror may
,be called as 2 witness in a trial pending before them

even over the objection of a party but the Judge has
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discretion to order the trial to be postponed or
suspended or to take place before another judge or
Jury. The code would reguire prior disclosure of

the information the Judge or Jjuror has and would
permit teatimony by the Jjudge or juror in the abseﬂce“
of objection. Hawevef, upon the objection of a party,
the court would be required to declare a mistrisl and
order the action to be ﬁssigned for trial before
another Judge or jury. _

{5) Under existing law, parties, assignors of
parties, and real parties in interest are disqualified
fron testifying in an actlon upon a claim or demand
against a decedent's estate as to any matter or fact
oceurring before the decedent's death. Thls Cali-
fornia version of the "dead man statute" would be
omltted from the code but & new, limited hearsay ex-
ception would be introduced to ald the decedent's
personal representative 1n defending against the c¢laim
or demand. The existing "dead man statute” is shot
through with exceptions and restrictions. It is
believed that the solution advanced by the Commission
1s sound and in the 1nterests of Jjustlce.

The Committee concurs in all of the foregoing changes and

clarifications.

26.
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b. Oath and Confrontation {Chapter 2)

Thls chapter continues existing law requlring
testimony to he on oath or afflrmation and In the présencp
of and subject to the examinstion of all parties to the

actlion.

¢. Expert Witnesses {Chapter 3)

The code spells out famillar rules as to expert
witnesses In such manner as to clarify and organize the
existing law. Experts may be qualified by reason of special
knowledge, skill, experience, tyaining or education which,
sgalnst the objection of a party, must be shown to the
- satisfaction of the court before a witness may testify as
an expert, Cross-examination of experts would be extended
(as now) to & much broader basis than ordinary witnesses
and includes qualifications, the zsubject matter of the
expert testimony, the matter upon which the expert's opinicn
is bésed and the reasons therefore, and publiéations re-
ferred to, considered, relled upon or admitted in evidence.
Credlblilty would be tested by examination into employment
‘ {including court sppointment) and compensation anﬁ expenses.
The court (as now) could 1imit the number of expert witnesses.

Twoe significant clarifications in existing law .
would result from the foregoing provisiocna:

{1) The California law is confused with

resgpect to the extent of cross-examination on

27n
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pubklications in the field of expertise. Some caznes
suggest & bdroad range of ingulry into thls subject
matter but the trend of recent decisions seems to
restrict such examination to publicatlions relled upon
by the expert. The code would permit cross-examination
t0 any publication referred to, consldered or relied
uﬁon, thus ﬁroadening the acope of cross-examination
within reasonsble limits., Cross~-examination to other
publications would be limlited to those admlitted in
evidence.

(2) Under existing law, some doubt exists whether
an expert can be asited the amount of his compensation
except in condemnation. Such inqulry would be permitted

under the code.

The Committee concurs with both clarifications.

This chapter alsc contains a restatement of exlsting

provisions relating to the appolntment of expert witnesses

{other than blcod test experts} by the cours.

d. Interpreters and Translators (Chapter 4)

‘*his chapter codifles and restates existing law -

with respect to interpreters and translators, clarifying the

law only to the extent of recognizing their appointment and

compensation as experts.

28.
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e. Method and Scope of Examination {Chapter 5)

{1) Definitions (Article 1}

This article carries forward existing definitions

" "eposs-examination” and "leading

of "direct examination,
question’ without substantive change. It adds definitiona
of "redirect examination” and "recrosz-examination” which

are recognized.in exlsting practice,

(2) Examination of Witnesses (Article 2)

Under this article, thé existing power of the
court t¢ control the 1nterrogatiqn cf a wltnesg so as %o
make it as repld, as distinct, and as effective for ascefQ
tainment of the truth as possible would be continued. So
too would be the power of the c¢ourt to protect a witness
from undue harassment or embarrassment. Existing rules
relating to nonresponsive ﬁnswers and leading questions
are also restated in the code as are femlillar principles
relating to the corder and scope of the examination, the
calling of witnegses by the court, the exaﬁinaticn of ad-
verse parties'and thelr representatives, the exclusion of
‘witnesses and the recalling of wltnesses once excused.

This article would make & number of changes 1in
and clarifications of existing law, as follows:

1. TUnder existing law, prior inconsistent

statements of a2 witness which were written or have

29.
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been reduced to writing must be shown to a witness
vefore he i8 interrogated with respect te them.
This requirement, based upor an English common law
rule abandoned in England for 100 years, would be
eliminated and such statements would be placed on
the same footiﬁg as oral statements not reduced to
writing. The thought underlying the change is that
the existing rule limits the effectlveness of cross-
examination in this important area. '
11. Under existing law, extrinsic evidence of
a witness! inconsistent statement csn be introduced
only 1f the witness were giver an oppoitunity to ex~
plain or deny it while testifying. Under the code,
such evidence could be introduced 1f the wltness were
gtill subject to recall in the sction and even this
requirement could be walved if the interests of Justice
require it. Thie c¢hange ls based on the premlse that,
while permitting explanation or denlal 1s desirable,
there ls no compelling reason to do s¢ before the ing
consistent statement 1s introduced in evidence.
11i. Under existing law {at least in civil
cases), a writing used by the witness to refresh
his memory need be made avallable to the adverse
varty only 1f so used by testifying. The code adeopts
the salutary appreoach of requiring such wrilting to
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be made available if used by the wltneess pricr to
testifying.

iv. Existing law may restrict the use of
writings to refresh reccllection to those prepared
by the witness or under his direction when the facts
were fresh in his memory; the existing statutory
provisions heing the same as for the usge of a wrl-
ting as past recollection recorded. Other writings
may indeed refresh 2z witness' memory and the code
eliminates any such restriction.

v. In restating the existing statutory pro-
visions relating to the calling and examination of
an adverse party or a witness identified with an
adverse party, the code c¢lariflies pronlems relating
to cross~examinatlon of such witnesses in multli-
party litigation by restricting cross-exsmination
by partles whose Iinterest is not azdverse to the
party with whom the witness is 1dentified. In addi-
tion, the code clearly 1ncludes persons whose knowl~
edge wag obtalned when they were lidentified with &
party as well aa those so identifled at the time of |
trial or at the time the cause of actlon arose.

The Committiee concurs with these changes and clarifications,
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f. Credibility of Witnesses (Chapter 6)

The code catzlogues recognized considerations

going to the credihility and reatates a number of exiast-

ing restrictions and limitations on evidence going to
eredibility. However, it would work the following signi-
ficant changes in existing law.

{1) Under existing law, impeaching evidence
on ¢olliateral matters ls reguired to be excluded.
Under the code, there would be no inflexible rule
of exclusion but the use of such impeaching evi-
dence would be left within the court's dilscretion.

{2) Under exisfing law, the only evidence
admissible to prove the character of a witness
for honesty and veraclity or the lack thereof 1is
evidence of reputation. The code would permit
opinion on these traits by persons famillar with
the witness on the theory that such evidence is
likely to be of more probative value than that
of reputation.

(3) Under existing law, the party calling
a8 witness is precluded from attacking his credi-
bility unless surprised and damaged by hlg testi-
mony. In recognition of the need sometimes to
call hostile witneases and in keeplng with the

32.
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modern interest in full and free dlsclosure,
the code would permit any party to attack the
credlbllity of any witness.

(4} Any felony convictlon may be used to
attack credlibllity under existing law. The code
would conflne such attacks to felony convictions
where an essential element of the crime was dis-
honesty or false statement. PMoreover, contrary
to existing lsw, the code would preclude use of
guch felohy convictions when there is formal
evidence of pardon or rehabilitatlon or where
more than ten years has expired since release
from confinement or expiration of parole, proba-
tion or sentence., It may be noted that these
changes are consistent with a committee report
approved at the‘1964 Conference of State Bar
Delegates.

{5} Older Caiifornis cases restrict evi-
dence of prior consistent statements to sqpport
the credibility of a witness to those lnstances
where there is a change of bias, interest, re-«
cent fabrication or other improper motive.

Conslatently with more recent decisions tending

Lid
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to treat evidence of prior inconsistent state-~
ments as Implledly charging recent fabricatlon,
the code would permit evidence of 2 prior in-
consistent statement to be met with evidence of
a conslstent statement made before the alleged
inconsistent statement.

The Committee concurs with these changes.

7. Opinion Testimony and Sclentific Evidence

{Division 7}

As noted, the subject of expert witneases is
dealt with in the preceding division sc far as apecial
" rules aB to the qualification.cross-examination and
eredibllity of expert wiltnesses 1s concerned. This divie-
sion deals with opinion testimony whether by lay witnesses

or expert wltnesses.-

a. Expert and QOther Opinlon Testimony

{Chapter 1)
Under the code, as under existing law, opinion
_testimony by lay witnesses would be confined (1) to cer-
tain well-recognized categories {(such as an owner's
opinion of the value of his property or an intimate ac-

quaintance'’s opinion of sanity) and (2} to such opiniona

34.
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as are ratiocnally based on the perception of the witneas
and helpful to & c¢lear understanding of his testimony.

The code provisions as to expert opinion are slso declara-
tive of exlisting law with only one procedural lnnovatlon.
Where an expert bases hls opinion in whole or in part on
the opinion or statement of another person (as sometimes
1s permissible), the code provides that such cther persen
may be called and examined by any adverse party as if
under cross-examination. This change minimizes any un-
fairneas which may result from permitiing expert opinion

to be based upon the opinion of or statement of others.

b. Bleood Tests to Determine Paternity
(Chapter 2)
This chapter carries forward the Uniform Act

on Blood Tests to Determine Paternity wlthout significanﬁ
change .,

35.

wr ko g W

i e

- .

MJN 1987




#34(L) 2/12/65

Fourth Supplement to Memorandum 65-4

Subject: Study No. 3%(L) - The Rew Evidence Code

| Attached is a report we prepared for the Assembly Judiciary
Committee. If Assembly Bill Ho. 333 is reported out on February
15, we expect that the attached report will be adopied by the
Committee. (It is likely that additional comments will be needed
to reflect actions taken by the Cormittee before the bill ia
reported o, )

Respectfully submitted,

John H. DeMoully
Executive Secretary

|
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Section 12,

Compent, The delaved operztive date provides time for California
Judges and attorneys to become familiar with the code before it goes
into effect,

Subdivision (a) makes it clear that the Evidence Code governs all
trials commenced after December 31, 1966,

Under subdivigion (b), a trial that has actually commenced prior
to the operative date of the code will continue to be governed by the
rules of evidence (except privileges) applicable at the commencement of
the trial. Thus, if the trial court makes a ruling on the admission eof
evidence in a trial commenced prior to January 1, 1967, such ruling is
not affected by the enactment of the Evidence Code; if an appeal is
taken from the ruling, Section 12 requires the appellate court to apply
the law applicable at the cormmencement ef the trial. On the other hand,
gny ruling made by the trial court an the admissien of evidence in a
trial commenced after December 31, 1966, is geverned by the Evidence
Code, even if a previous trial of the same action was commenced prior
to that date.

Under subdivision {c) all claims of $rivilege made after Dzcember
31, 1966, are governed by the Evidence Code in érder that there might
e no delay in providing protectisn to the important reiationships

and interests that are protected by the privileges division.

MJIN 1990



Section 311,

Corrment, Insofar as it velates to the law of foreign nations,
Section 311 restates the substance of and supersedes the last poragraph
of Section 1875 of tne (ode of (Civil Procedure. The provisions of
Section 311 relating to the law of sister states reflect existing, but

uncodified, California law. See, e.g., Gagnon Co. v. Nevada Desert

Inn, 45 Cal.2d Lh8, h5h, 289 P,2d 466, 71 (1955).

The court may be unable to determine the applicable foreign or
gister state law because the parties have not provided the court with
sufficient information to make such determination. If it appears that
the parties may be able to obtain such information, the court may, of
course, grant the parties additional time within which to cbtain such
information and make it available to the court. But when all sources
of information as to the applicable foresign or sister state law are
exhausted and the court is unable to determine it, Section 311 provides

thz rule that governs the disposifion of the case,
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Section 353

Comment. Subdivision {a) of Scevion 853 eodifies the weil-setiled
California l‘lI!L. that a failnre i make a {imely abjection to, or motion
1o exclude or to sirike, inadmissible evidence w.an the rxg,ht to ecm-
plain of the erreveous admission of evidenve. See WrtkinN, CALIFORNIS
Evipence §§ 700-702 {1958}, Suldivision (a) abso codi ifiex the retated
Tule that the ob_]ettwn iy motmn must specify the ground for objec-
tion, a general objection beiog insufficient. Wirkas, Cantrornia Evi-
pENCE §§ TO3-709 (1548), :

Section 353 doez mot gpecify the form in which an

objection must be mede; mm, the use of & comtiming

objeetion to a line of guestioning would be proper
under Section 353 just 8s it is under existing lav.
See WITKIR, CALIPORNIA EVIDENCE § 708 (1958).

Snbdlwmon (b} re1terat.es the' req,ulrement of Seetion 414 of Article
V1 of the California Constitution that a judgment may not be re-
versed, nor may a new trial be granted, because of an error unless the
error is prejudicial. 7

Section 353 i, of conrse, subjeet to the constitntional requirement
that a judgment must he reversed if an ervor bas resnlted in n denial
of due process of law. People v. Matiesom, 61 Cal2d ___, 3% Cal. Eptr,
1, 3893 P.2d 161 (1964).

wlfm
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Section 451

Comment. Judicial noilee of the matters specified in Section 451 is
mendatory, whether or not the court ia requested to notiee them. AL
thongh the court ervs if it fails to take judicial notiee of the matters
speuﬁed in this section, such error is not necessarily reversible error
Depending upan the circumstances, the appellate court may hold that
the exror was “‘invited'’ {and, heme, 19 not reversible error) or that
points not urged in the trial court may not be advanced on gppeal
These emd similar prineiples of appellate practice are not abrogated by
thiz'section.

Section 451 ineludes matters both of law and of fact. The matters
specified in subdivisions (a), (b}, (¢}, and (d) are all matters that,
broadly spesking, can be considered as a part of the “law’’ applicable
to the partienlar case. The court ean reasonably be expeeted to discover
and apply this law cven if the perties fail to provide the eourt with
references to ihe pertinent cases, statutes, vegulations, and rules, (Hher
matters that alse might properly be considered as a part of the law
applicable to the case (such as the law of foreign nations and certain
regulations and ordinances) are inchided under Seetiom 452, rather
than under Bection 481, primarily because of the difficulty ef ascer.
taining such matiers. Subdivision (e} of Seetion 431 requires the ecurt
to judicially notice ““the true signification of all English words and

phrases and of all legal expressions.”” These are facts that must be -

Judicially noticed in order to conduct meaningful proceedings. Sim-
iarly, subdivision (f} of Bection 451 eovers “unwertﬂl} Enown '
facts.

Listed below arc the matters that must he judicially wotieed under
Hection 451, ‘

Californic end federol taw. The decisional, censtitntional, and pub.
lie staintory law of Califvrnin and of the United States mmsi be judi-
gislly noticed under subdivision (a), This requirement states existing
law as found in subdivision 3 of Oode of Civil Precedure Section 1875
(@umrﬁeded by the Evidenw Code},

> : e TS tOTa Y, TANETITNTOnAY, and i STELH- |

tofyJaw ic i'careo in mstvr states st be Judlﬂmﬂy noijeel under sub-
divisiod~{a}. California courls now take judicial petTce of the law of
sister states™aqder subdivision 3 of Seetion uf the Code of Civil
Procedure, Howmrwepy, Section 1875 see b preclude notice of sister-
state Jaw as interprebsd by the intepmrtdiate-appellate courts of sister
states, whereas Section 45%gequets notice of relevant deeisions of ali
sister-state courts. It this hgafhagtension of existing law, it is a -Jesir-
able one, for the inteppetflate-apptlgte courts of sister states are as

responsive to the nee for property def®mgining the law as are eguiva-
lent conrts ig-California. The existing ladwglso is act clear as to
whether grfquest for judicial notice of mister-siftwJaw is required and

whether” judicial notice is mandatory. On the necessity-$qr a request for
padicial votiee, see Comment, 24 Can. L. Rypv, 31D, 23 936. On

S~
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i ; e ¥i
b hearing in B : of Moure, T l"‘a.l App.2d 722, ‘, 48 P.2d 28, 29
1936). Bection 44Wmh netice to bgdafen without a requs SF
being made. '
Liw of terrilories and posseagiof the United Staies. The dect
iOnal, consutut.mnal, ang pad aw in force in the terri
ng, o The Umted States mis pe judicially noticed
See the bmad deﬁmtmn of sip’’ in EvipENCH

tad as sigter- state law or forum mw Seﬂ Wrmrw, pry
£ 48 {19583

Ghurier pravmom of California cities and c&untees Judicial notiee
must be taken under subdivision: (4} of the provisions of charters
adopted pursnant to Scetion 7% or B of Article X1 of the California
Constitution. Notice of thase provigions is mandatory nader the State
Constitution. CaL. Consr., Art. XTI, §T1a> {county charter}, § § (char-
ter of city or city and oounty)

Regulatione of Californin and federal agencies. Judicial notice must
be taken under subdivision {(b) of the rules, regulations, orders, and
standards of general application adopted by (alifornia state agencies
and flled with the Secretary of State or printed in the California Ad-

_ministrative Code or the Californin Administrative Register. This is
-existing law as found in Government Code Seetions 11383 and 11384,
. Under subdivision (b), judicial notice must also be taken of the rules
‘of -the State Personnel Board. This, tos, is existing law under Govern-
~ ment:Code Section 18576,

_ Bubdivision (b) also requires Culifornia courts to judieisily notice
" deenments published in the Federal Register (such as (1) presidential
proclamstions and executive orders having genersl applicability snd
legal effect and (2) orders, regulations, rules, certificates, codes of fair
competition, licenses, notices, and similar instruments, havmg- peneral
applicability and legal effect, that are issned, presenhed ar promul
gated by federal agencies), There is no clear hﬂldmg that this is exist-
ing California law. Although Bection 307 of Title 44 of the United
States Code provides that the ‘‘contents of the Federal Register shall
be judicially noticed,’’ it is not elear that this regusres notice by state
courts. See Broadwy Fed, ele. Loan Ass’n v. Howaerd, 133 Cal. App.24d
382, 886 note 4, 280 P.2d 61, 64 note 4 (1955) (referrmg to 44 US.C.A.
3§ 301-»314). Campare Note, 58 Ilasv, L. Rev. 1137, 1241 (1946) (doubt
expressed that notice is reguired), with Enowlion, Judicial Notice, 10
Ruraers L. Rev. 501, 504 (1956) (‘‘it would seem that this provision
is binding npon the state courts’). Livermore v. Beal, 18 Cal. App-24
635, 542-543, 64 P.2d 987, 992 {(1837), suggests that California courts
are required to jndicially notice pertinent federal official aetion, and
Californis courts have judicially noticed the contents of various proc.
lamations, orders, and regnlations of federsl agencies. E.g., Peetfic
Splvenis Co. v. Superior Court, 88 Cal. App.2d 953, 955, 199 P.24 740,
741 (1948) (orders and regulatmns‘l People v. Mason, 72 Cal. App. 2d
659, T06.707, 165 P.2d 4831, 485 {1946} (pres:dentml and exeentive
pruclamataons) (dmpproved on other grounds in People v. Friend, 50

»Gom
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Cal.2d 570, 578, 327 P.2d 97, 102 (1958) Y ; Howner v. Gricely Livestock
& Laond Co, 6 l."al App2d 39 42, 43 . ‘)d 843, 84D (1939} (rules and
rerru}'atw,ls} Qection 451 makes the California Jaw clear.

Rides of court. Judicia) notice of the California Rules of C‘ou*t is
reguired under subdivision (e}, These rules, adopied by the Judicdel
Council, are as binding on the parties as procedural statutes. Candilion
v. Juperior Court, 150 Cal. App.2d 184, 308 P.2d 890 (1957). 8ee
Albermont Petrolewm, Ltd. v. Cunninglam, 186 Cal. App.2d 84, 9 Cal.
Bptr. 405 (1960). Likewise, the rules of pleading, practice, and proce-
dure promulgated by the United States Supreme Court are reguired to
be judicially noticed under subdivision ().

. The rules of the California and federal courts which are reguired fo
be judicizily noticed under sebdivisions (e and (d) ars, or should be,
familiar to the eourt or easily discoverable from materigls readily
available to the court, However, thizs may not be true of the court rules
of sister states or other jurisdictions nor, for example, of the rules of
the various United States Courts of Appeals or local rules of a par-
tienlar snperior eourt. See Albermont Petroloum, Lid. v. Cunaingham,
186 Cal. App.2d 84, § Cal. Rptr, 405 (1960}. Judicial notice of these
ruleg is permiftted under subdivision (&) of Section 452 but is not re-
quired unless there is ecompliance with the provigions of Section 453.

Words, phrases, and legal expressions.  Suhdivision (e) reguires the
court to take judicial notice of “‘the true signification of all English
words and phrases and of all legal expressions.”’ This restates the same
matter covered In subdivision 1 of Code of Civil Procednre Section
1875, Under existing law, however, it is not clear that judicial notice
of these matters is mandatory,

“ Untversally kuown™ focis. Subdivision (f) reguires the eourt to
take judicial notiee of indisputable facts and propositions universally
known, ‘‘Universally known” dees not mean that every maan on the
street has knowledge of soch facts, A facl known among persona of
ressonable and gverage inteliigence and knowledge will satisfy the
“‘universally known'’ requirement. Cf. People v. Teeselii, 307 Cal. App.
7. 12, 28% Pae. 851, 883 (1230).

Subdivision (f} should be contrasted with subdivisions (g) and (b}
of Seetion 452, whieh provide for judicial notive of indispuntable facts
and propositions that are mattars of common knowledge or are capable
of immediate and accurate determination by resort to sources of rea-
sonably indisputable aecuracy. Subdivisions (g} and (h) permit notice
of facts and propositivns that are indisputable bat are not “‘uni-
versally”’ known,

Judictal notice does not apply to facts merely because they are known

to the judge to be indisputable. The facts must folfili the requirements
of subdiw‘siun {f) of Section 451 or subdivision {g} or {(h) of Section

2. 1f a judge happens to know a fact that is nat widely enough known
to b’e snbject to’judicial notice under this division, he may not ‘“no-
tice'” it.

It is clear under existing law that the court may judicially notice

the matters specified in subdivision {f); it is doubtfy), however, that
the court must notice them. See Varcoe v. Lee, 180 Cal. 338, 347, 181
Pec, 223, 227 (1919) (dicium), Bivce subdivision (f} covers universally
nowa faets the parties ordingrily will expect the court to fake judicial
notice of them the court should not be permitted to ignore snch facts
merely hoﬁause the parties fail to make a formal request for judicial
notice.

-7
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Section 452

Commani. Section 452 includes matiers both of law and of fact, The
epurt smay take judicial notice of these matters, ever when not re-
quested te do so; it is reguired to notice them if & party requests it and
satisfes the requirements of Section 453.

The matters of law included under Scetion 452 may be neither known
to the court nor easily disecoverable by. it because the sources of infor-
mation are not readily available. However, if a party requests it and
furnishes the eonrt with ‘‘sufficient information’’ for it to take judicial
notice, the court must do so if proper notice has heen given to each
adverae party. See Evimexce Conk § 453, Thus, judicial notice of these
matters of law is mandatory only if counsel adequately discharges his
respongibifity for informing the court as to the law applicable to the
ense, The simplified process of judicial notice can then ba applied to all
of the law applicable to the case, ineluding such Iaw is ordinances and
the law of foreign nations.

Although Section 452 extends the process of judicial notice to some
matters of law which the gourts do not judicially notice under existing

1aw, the wider seope of such notice iz balanced by the assurancs that
the matter need not he judieially moticed unless adequate information
to support its truth is furnished to the court. Under Section 453, thia
burden falls wpon the party requesting that judicial notice be taken.
In addition, the parties are entitled under Section 455 to & reasonable
opporiunity to present information to the court as to the propriety of
taking judicial notice and as to the tenor of the matier 10 be noticed.

Listed below are the matiers that may be judicially noticed under
Seetion 452 (and muet be noticed if the eonditions specified in Bec-
tion 463 are met). _ :
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Law of gister statea, Subdivision (&) provides for

judicial notice of the decisional, constitutional, and
statutory law in force in sister states. Californis
courts now take jJudicial notice of the law of sister
states under subdivision 3 of Section 1875 of the Code

of Civil Procedure. However, Section 1875 seems to pree~
clude notice of sister-state law as interpreted by the
intermediate-appellate courts of sister states, whe?eas
Section 452 permits notice of relevant decisions of all
elster-gtate courtz, If this be an extengion of existing
law, it is a desirable one, for the intermediate-appellate
courts of sister states are as responsive to the need for
properly determining the law as are equivalent courts in
California. The existing law also ig not clear as to
whether a request for judicial notice of glater-state law
18 required and whether judicial notice is mandatory, On
the necessity for a requegt for judicial notice, see

Comment, 2% CAL, L, REBV. 311, 316 {1936). On whether
judiciel notice is mandstory, see In re Bartges, bl Cal.,2d
2kl, 282 P,2d 47 (1955), and the opinion of the Supreme
Court in denying a hearing in Estate of Moore, 7 Cal. App.2d
722, T26, 48 P.2d4 28, 29 {(1935).

Law of territories and possessions of the United States.

Subdivision {a) also provides for judicial notice of the decisional,

constitutional, and statutory law in force in the territories
and possessions of the United States, See the broad definition

of "state™ in EVIDENCE CODE § 220, It 1s not clear under

existing Californla law whether this law 18 treated as
alster-state law or foreign law, See WITKIN, CALIFORNIA
EVIDENCE § 45 (1958), -
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Resolutions and private ocls. Subdivision (&) provides for judicial
notice of resolutions and private acts of the Congress of the United
Statea and of the legislature of any state, territory, or posseseion of the
Unitgd Btates. See the broad definition of ‘‘state’ in Evinewce Cobe
§ 220,

The California law on this matter is not clear. Qur courts are aunthor-
ized by subdivision 3 of Code of Civil Procedure Section 1875 to take
jadicial notice of private statutes of this State and the United States,
and they probubly would take judicial notice of resalutioms of this
State and the United States under the same subdivision. It is not clear
whether such notice is compulsory. It may be that judicial notice of a
private act pleaded in a eriminal action pursvant to Penal Code Sec-
tion 963 is mandatory, whereas judieial notice of the same private act
may be diseretionsry when pleaded in 2 eivil action purgnant to Sestion
459 of the Code of Civil Procedure.

Although no case in point bas been found, California courts probably
world not take judicial notice of a resclution or private act of a sister
state or territory or possession of the United States. Although Bection
1875 is not the exelusive list of the matters that will be judicially
notieed, the courts did not take judicial notiee of a privaie statute
prior to the enasetment of Section 1875, Ellis v. Ecstman, 32 Cal. 447
(1867). o

Regulations, ordinances, and similar legisluivee cnnolments. Subdi-
vizsion (b} provides for judicial notice of regulations and legislative
enactments adupted by or under the authority of the United Stafes or
of any state, territory, or possession of the Tnited Siates, ineluding
public entitiey therein, See the broad definition of *‘publie entity’” in
Evipence Cope § 200. The words ‘‘regulations and legislaiive enact-
ments’’ include such matters aa “‘ordinances’ and other similar legis-
lative enactments. Not all public entifies legislate by ordinsnes.

This subdivigion chenges existing law. Under existing Jaw, municipal
courts take judicial notice of vrdinances in foree within their jurisdie-
tion. People v. Lowies, 142 Cal. App.2d Bupp. 865, 867, 298 P.2d 732,
T33-T34 (24956) ; Pecple v. Oritlenden, 93 Cal. App.2d Supp. 871, 877,
200 P.24 141, 165 (1949). In addition, an ordinance pleaded in & erim.
inal action pursuant to Penal Code Section 963 must be judicially no-

. ticed, On the other hand, neither the superior court nor a distriet court
of appeal will fake judicial notice in a civil action of municipal or
connty ordinances. Thompson . Guyer-Hays, 207 Cal. App.24 366, 24
Cal. Rptr. 461 (1962); County of Los Angeles v. Barileti, 203 Cal.
Avpp.2d 523, 21 Cal. Rpir. 776 (1962) ; Becerra v. Hochberg, 198 Cal.
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App.2d 431, 14 Cal Bptr, 101 (1961), It neems safe to assume that
ordinances of sister states and of territories snd possessions of the
United Btates wonid not be judicially noticed vnder existing law.
Judigial notice of eertain regnlations of California and federal agen.-
ties is mandatory under subdivigion (b) of Section 451. Subdivision
{b} of Bection 452 provides for judicial notice of California and fed-
eral regulations that are not included under subdivision (b} of Section

453} and, also, for judicial notice of regulations of other states and

territories and possessions of the United States,

Both California and federal regulations have been judicially noticed
under sabdivision 3 of Code of Civil Procedure Section 1875, 18 (arn.
Jur.2d Evidence § 24. Althongh no case in point has been found, it is
unlikely that regulations of other states or of territories or possessions
of the United States would be judieially noticed nnder existing law.

Official acis of the legislalive, exéculive, and judicial depariments,
Subdivision {¢) provides for judicigl noties of the official acts of the
legislative, exeputive, and judicial de ents of the United States and
any state, territory, or possession of the United States. See the broad
definition of **state’’ in Evmzwor Cooz § 220. Bubdivision (o) states
existing law as found in suhdivision 3 of Code of Civi! Procedure Sec.
tion 1875. Under this provigion, the Celifornia courts have taken judi-
eial notice of a wide veriety of administrative and executive pcts, soch
as proceedings and reporis of the House Committee on Un-American
Agtivities, records of the State Board of Education, and records of a
county planning commission, Ses Wrrgm, Carrrorria Evioence § 49
{1968), and 1963 Supplement thereto.

Court records and rules of conwrt. Subdivigions (4} and (e} provide
for judieial noties of the conrt records and rules of court of (1) any
court of this State or (2) any court of record of the {Mmited States or
of any state, territory, or possession of the United Stafes. See the
broad definition of “'state” m Evisrxck Cope § 220. So far as conrt
records are comeckned, Pubdivision {(d) states existing Inw. Flores v,
Arroyo, 56 Cal2d 492, 15 Csl. Rptr. 87, 364 P24 263 (1961). While
the provisions ef subdivizion (e} of Section 452 are broad enough to
inelude eourt records, specific mention of these records in subdivision
{d) is desirable in order to eliminate any uncertzinty in the law on
this point. See the Flores case, supra.

Subdivision (e} may chapge existing law so far as judicial notica of
rules of court is concermed, but the provision is eonsistent with the
modern philosophy of judicial notice as indicated by the holding in
Flores v. Arroyo, supra. To the extent that sobdivision (e) overlapa
with suobdivisions (¢} apd {4} of Section 451, notice is, of course,
mandatory nader Section 451,

Law of foreign natiens. Subdivision {f) provides for judicial notice
of the law of Fforeign nations and public entities in foreign nations,
Bee the broad definition of ‘' public entity'’ in Evmknce Copz § 200.
Sabdivision (f) should be read in eonnection with Bections 311, 453,
and 454. These provisions retain the substance of the existing law
which was enacted in 1957 upon recommendation of the ifornia
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Law Revigion Commission. Conk Crv, Peoc, § 1875, See T Car, Law Ree
vision CoMmy’s, Ree, Heo. & Soopes, Recommendation and Study He-
lating to Judicial Natice of the Low of Forewgr Countries at -1 {1957},

Subdivigion () vefers to ““the law’ of foreige nationg and publie
sntities in forcign nations. This makes sl law, in whatever form, sub-
Jeet to Indicigl potice,

Matters of “eommon Enowledys” wnd wverifinhle facts, Subdivision
{g)y provides for judicizl notice of matlers of common knowledge
within the court’s jurisdiction that are not subject to dispute. This
subdivision ctates exirting ease law. Vareoo v fee, 180 Cal. 838, 181
Pae, 223 {1919) ; 18 Cax. Jur2d Peidence § 14 at 439430, The Cali-
forpia ceurts have taken jndicigl notice of a wide wvariety of matters
of commeon knowledge. Wrvxin, CaLvoryis Evinexen §4 50-52 (1958).

Subdivision (h) prevides for judicial notice of indispatable facts
immediately sscertainable by reference to sources of reasonably indis-
putable aceuracy, In other words, the facts need not be actually known
if they are readily ascertainable avd indisputable, Sonrces of “‘rea-
sonably indisputable aecuraey” include not only treatises, encyelo-
pediag, almanacs, and ihe like, but also persons learned in the subjeet
mater. This wonld not mean that reference works would be received
in evidenee or sent to the jury rcom. Their uwse would be limited to
consultation by the judge and the parties for the purposes of deter-
mining whether ox not to take judicisl notive znd determining the renor
of the matier to be noticed.

Subdivistory (g} and () iselude, for example, faets which are ae-
cepted as esiablished by axperts awd specialists in the natural, physical,
and social scicnees, it those faets are of such wide acceptanee that to
submit them to the jury would be o risk jerationsl findings. These
sebdivisions inelude such matters lsted in Code of Civil Procedure
Section 1875 as Lhe ' peographical divisions and political history of the
werld. ' To the extent that subdivizions (g and (b) overlap subdivi-
sion (£) of Section 4531, notive is, of course, mandatory under Section
451,

The matters covered by subdivitions (g} asd (A} are included in
Bection 452, rather then Huetivn 401, because it seems reasosnable to put
the burden on the pariies to bring adeguate information before the
court if judicial notics of these matters is to be mandatory, See Evi-
pENCE Cope § 453 and the Comsment theretg,

Under exisiing Jow, eouris take judicial notice of the matters that
are melnded under subdivisions (g} and (h}, either pursnant to See-
tion 1875 of the Code of Civil Precedure or because sach maiters are
matters of common knowledge which are certain and indisputabie.
Wirkaw, Carrorxia Eviewer §§ 50-52 (1958). Notice of these matters
probebly i not compulsory nunder existing law.
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Section 703

Comment,  Under existing Yaw, o judee may be called as & wilness
even it a party chiecis, but {he jodge in his diseretion way order the
trin} o be poxlponted oo gaspendod and tu take plaes hefore austhar

indee, Uenr Civ, e, § 1880 (gupersoied by Bwpeson Cong §6 102
and V04;. Bul cer People v Connors, 77 Cal. App. 438, 456,457, 24¢
Pae. 3072, 10761079 {1926} (divtawn) {ebose of disrretion for the pro-
siding judge tn tostify to aportant and pecessary factsh,

Section Y03, however, preciudes the Judwe Trom testilying o o party
obzects, Before the judge may be called to testify fnon 03¢l or eriminal
fietion, he must dizcluse to the parties out of the proscice and hearing
of the jury the infurmation he has concerning the case. After such dis-
closure, if no party objeets, the judge Is permitted-—bot not required—
in testify,

Section 703 iz based on the faet thai examination and cross-examina-
tion of a judge-witness may be cmbarrassing and prejudicial io a party.
By testifying as a witness for one party, a judee appesrs in & partisan
attitude before the jury. Objections to questions and 1o his testimony
must be ruled oir by the witness himseif. The extent of eross-examina-
tion and the intreduction of impeaching and rebutial evidenee may he
lirajted by the {ear of appearing o stinek the judge persemally. For
these and other ressons, Seetion T03 is preferable to Code of Civil
Procedure Seetiou 1883,

Subdivision {c) is designed te preveut a plea of double Jecpardy 1f

&

either party to s criminal action calls or cbjects to the calling of theg
judge to testify. Under subdivision {c), both parties will have, in effect,
consented to the mistrinl and thus waived apy objection to & retrisl. See

WITKIN, CALIFORNIA CRIMES § 163 (1963).

w35
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Section 70

Comment. Under existing low, a juror may be called as a witness
even if a party shiects, but the 1\111;5{ in his diseretion may order the
trial tn be postponed or suspended and to fake place before another jury.
Cope Civ. Proc. § 1883 {roperseded Ly Bviorxncr Cope §§ 703 and
704). Section 704, on the other hand, prevents a jurer from testifying
before the jury if any narty objects.

A joror-withess is in an anomalous position. He manifestly cannot
we:gh bis own testimony impartially. A party affected adversely by the
juror’s testimony is placed in an embarrassing position. He cunnot freely
eross-cxamine or imprach the juror for fear of antagonizing the jurer—
and perhaps his fellow jurors as well. And, if he does not attack the
juror's tedtimony, the other jurors may give his testimony undue
weight. For these and ather ressons, Section 704 forbids jurors to
teshfy over the objection of any party.

Before a juror may be called to testify before the jury in a civil or
criminal action, he is reguired t0 disclose to the parties out of the

presence and hearing of the remaining jurors the information he has -

concerning the case. After such disclosnre, if no party objects, the juror
iz requived to testify. If a party objecis, the objection is deemed a
wmetion for mistrial and the judge is required to declare a mistrial and
order the action assioned for trinl beforg snother jury,

Seetion 704 is concerned only with the problam of a juror whe is
ealled to testify before the jury. Sccilen TU4 does not deal with voir

dirs examinations of jurers, with test.imony of jurors in post-verdiet |

prc-f*eedmgs {snch 2y on mottons for new trial}, or with the testimony
of jurors on any other matter that is to be decided by the court. €.
Evipewce Cobz § 1150 and the Comment thereto,

Subdivision (c) 1s designed to prevent a plea

of double jeopardy if either perty to & criminal action
calls or ohjects to the calliog of the jurar to ‘hestiﬁ.l
Unday subdivision (¢}, both parties will have, in effect,
consented to the mistrial and thus waived an:r ohjection

to & retrial. See WITKIN, CALIFORNIA CRIMES § 193 (1963).

i
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RiE - Section 768

- e ee TR, - A
- iy . S Pt o n..\id.‘ ,d'u b T Ay
R L) O AL .. .

M4 Do RESC BOT (LIS amtuessanymfmhonm-;
SEFRIng & prior meonsmtent oral statement of the witness before asking =
him guestions about the statement. People v. Kidd, 56 Cal.2d 758, 768, -
16 Cal. Rptr. 793, 796-797, 386 P.2d 49, 52-53 (1951} People v, C‘mpu, .
10«0&1 App 24 31{] 317, 52 P.24 251, 254 (1935). However, if a witness" :
. prior ineonsistent statementa are in wntmg or, aa in the cage of former :
. oral testlmony, have been reduced to writing, ' they must be shown o
" the'witness befors any question is put to him concerning them.'’ Cotx :
Crv. Proo. § 2052 (smperseded by Evrwce Copx § 768); Umemoiom
MoPonald, 6 Cal.2d 587, 592, 58 P.2d 1274, 1276 (1938).
‘M8 eliminates the dnhnchonmadamexmhnghwbm
" oral and written statements and perwits a witness to be agked questiona:
eoncerning a prior ineonsistent statement, whether written or oral, &ven.
. though no disclosure is made to him concerning the prior statement. !
" (Whether a foundational showing is required before other evidanes o!
the prior statement may be admitted is not covered in Beetion
- the prerequisites for the admission of such evidence are set forth i
Section 770.) The disclosire of inconsistent written statements that i |
required under existing law limits the effectiveness of cross-axamingtion .
by removing the alement of gurprise. The forewarning gives the dig-
honest witness the opportunity to reshape hia testimony in coniomitr
thhthepr;ormtament.'l‘heaxishngmlembmdonan .
gommon law rule that hax heen abandmied in Bnghnd fur 100 red

r—— -y -

ones contaliring prior
*incongl.m state=- =
lmente used for :I.maach-}
imant purposes) be
shown to 2 witness:
‘before he cap ve r i
‘sxguined conccrning'
-1%¢ Ssotion 205} of'
tha Code of c:\.vil

: at the adverse party de given an portnni :
to mspect any writing that is aclually shown to a mtnelaopbafm thti
witness can be examined concerning the writing. See Peopls v. Brs.
58 Cal.2d 385, 413, 24 Cal. Rptr. 417, 436, 874 P.2d4 257, 275 (1982),
Peopls v, Keyss, 108 Cal. App. 624, 284 "Pac. 1096 193()) {hea
denied) ; Paople v. D2 Angelli, 34 Cal App. 716, 168 Pas. 699 (1917).
Section 768 clarifies whatever doubt may exist in this regard by declar.
ing that such & writing need not be shown to the witness before he éan
be examined coucerning it. Of conrge, the best evidencs rule may in
snme cages preciude eliciting testimony concerming the content of a
. Bee EvipEnoe Copk § 1500 and the Comment thereto,
t_ . - f ivision (b) of Section 768 preserves the right of the adverse
Lo it S part.y to inspect & writing that is acinaily shown to & withess before:
‘ themtnesacanbeexnmmedconeernmgmhmdiutadlbow,thh
1 preservea the existing requirement declared in Code of Civil Procedurs
: Heatiom 2054. However, the right of mspechon bas been’ atemlod "
_..all parties fo. thgmom — e e il

'Insofar as Section 768 nelat.ea to priur insonsistent’
statements that are in writing, see the Comment to Saotion

769. _

-Slction 1’69

Comm-nf Sectton 789 ia consistent with the msnng Oafh:!m Il.ﬁ
regardmg the exexajnation of & witneas concerning prio sl R ¥
aral "“WH :ﬂrﬂ‘ . R v AT T : 3




Seotion 771

Comment. Section 771 grants to an adverse perty the right to inspeet
any writing used to refresh a witness’ recollection, whether the :
is used by the witness while testifying or prior thereto. The right of '
mspectmn granted by Section 771 may be broader than the gimilar :
Tight of ingpection granted by Bection 2047 of the Code of Civil Pro-
eodure, for Section 2047 has been interpreted by the courts to grant
a right of inspection of only those writings used by the witness while
he is testifying, People v. Gallnrdo 41 Cal.2d 57, 257 P.24 29 (1953);
Peopls v. Grayson, 172 Cal. App. 2d 372, 311 P.2d 820 (1959) ; Stk .
v. Smitk, 135 Cal. App.2d 100, 286 P.2d 1009 {1955). In a eriminal CARE,
howmr the defendant can compel the prosecution to produee amy
written statement of a prosecution witness relating to matters eovered
in the witness' testimony. Paople v. Estrads, 54 Cal.2d 718, 7 Cal. Rptr.
857, 358 P.24 641 (1560). The extent to which the puble poliey re-
flected in criminal discovery prastice overrides the restrietive inter-
pretation of Code of Civil Procedure Section 2047 is not clear. See
Wrrkiw, Carrornea Evipence § 602 (Supp. 1963). In any event,
Section 771 follows the lesd of the criminal cases, such as People v
Silberstein, 159 Cal, App.2d Supp. 848, 323'P.24 691 (1958) (defendnnu
entitled to inspeet police report used by police officer to refresh his
recollection before tesufymg), and granta a right of inspection without

regard to when the writing is used to refresh rem]lecuon. H & witness'
testimony depends upon the use of & writing to refresh his reeollection,
the adverse pariy’s right to inspect the writing should not he msda to
depend upon the happensta.m:e of when the wrmng is wsed. .

-

Subdivision {¢} excuses the nonproduction of the mnry—rem E
mungvherethewritingcamotbeprodnceQWthotm
witness or the party eliciting his testd.mz}y concerning the matter. jbe
mumswmmmmwﬁm.é
38, 33 Oal. Rptr. 97, 384 P.2a 2001 (1963), vhich affirmed an order
- denying defendant's motion to strike certain witnesses! muwm
the witnesses' prior statements vere withheld by the Federal Baresu of '

Investigation.

-t
Prawee .

It should be noted that there is no restriction in the L
‘Mﬂmpﬁodomthameansthatwheuaadtom&uh |
recollections Thus, the limitations on the types of writings ?I
tlntmq-beusad'aaracordedmmryunderﬂactionlzﬂdom |
- Mimdt the types of m'itings that may be used to refresh mollection
under sectil: M. <16~
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Section 772

Comment. Subdivision {a) codifies existing but nonstatuiory Cali-
fornia law, See Wrrrny, Caverornia Kwvmrrwos § 576 at 631 {1958},
" Bubdivision (b) is based on and supersedes the second sentence of
uinhngm mf &: S:il\e el):pand (&vﬂ;d,?mcedure. The langnage 0‘1 $
i however, to require completi
- of sach phase of examination of the wiiness, not merely the direct
. exsmination,

Under gabdivision (e), as under existing law, a pariy examining a
witness under eross-examination, redirect examication, or reeroes-
examination may go beyond the scope of the initial direct examination
if the court permits. 8ee Coor Civ. Proc. §§ 2048 (last clause), 2080;
WirgiN, Cavrrornia BEvipenes §§ 627, 697 (1558). Under the definition
in Section 760, such an extended examination is direct examination,
Cf. Coos Civ. Proe. § 2048 (*‘woch examination is to be sabject to the
same rales 88 a direct examination’!). X

Bubdivision (d) states an axeeption for the defendant-wiiness in a
eripafnal action that reflects existing law. See Wrxaw, CarroRNIA
Evinnes § 620 at 676 (1058). -

Such direct examination
may, however, be subject
to the riles applicabls
10 8 cross-examination by
virtue of the provisions

"~

«17-
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Section 91}

Comment. Subdivision (4) makes the general provisions concermng
preliminary determinations on admissibility of svidence (Sections 400-
408) applicable when a presiding officer who is not a judge is called
upon to determine whether or 1ot a privilege exists. Subdivision (a)
is necessary becaunse Sections 400-406, by their terms, apply only to
determinations by a conrt.

Subdivision (b) it needed to proteet persons slaiming privileges in
nonjudicial proceedings. Because such. proceedings are often conducted
by persons entrained in law, it is desirable to have a judicial determi-
nation of whether a person is required to diselose information claimed
to be privileged before he can be held in contempt for failing to digclose
such information. Whai is contemplated is that, if a claim of privilege
is made in a nonjudicial proceeding and is overruled, application must
be made to & court for an order compelling the witness to answer. Only
if mtch order is made snd iz Jisobeyed may & witness be held in eon-
tempt. That the determination of privilege in a judicial proeceeding
in & question for the judge is well-established California law. Bee, e.g.,
Holm v, Buperior Court, 42 Cal.2d 500, 507, 267 P.2d 1025, 1029 (1954).

Subdivision (b}, of conrse, does not apply to any hody-—such ag the
Public Tltilities Commission—that has eonstitutionsl power to imposs
punishmant for contempt. See, ¢.9., Car. Cowsr., Art. XII, § 22. Nor
doss this sobdivision apply to witnesses before the State Legislature
or ita committees. Bee Govr, Conx §§ 9400-3414.

1ikewise, subdivision (b) does not apply to hearings
and investigations of the State Industrial Acci dent
Commission., See Labor Code Secion 5708,

~18. -
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Seotion 1042

Comment. Section 1042 provides special rules regarding the conse-
queneces :of 1.1_1vouatipn of the privileges provided in this article by the
prosecution iz g eriminal proveeding or & disciplinary proceeding.

Su_bd{visfon e}, This subdivision recognizes the existing California
rale in & eriminal ease. As was stated by the United States Supreme
Court in United States v. Reynolds, 345 G.8. 1, 12 (1953}, “*since the
{}ovgrnq]ent which prosecutes an aceused also has the duty to see that
Justice is done, it is unconscionsble to allow it to nndertake prosecu- S
. tion and then invoke its governmental privileges to degrive the acensed

of anything which might be muteria! to Lis defense.” This poliey ap-

plies if either the official information privilege {Section 1040) or the
* informer privilege (Section 1041) is exercised in a eriminal proceeding
or & diseiplinary proceeding. , .
_ In some cascs, the privileged information will be material to the
1ssue of the defendant’s guilt or innocence; in such cases, the law re.
quires that ihe court dismiss the case if the public entity does not reveal
the information. People v. MeShunn, 50 Cal.2d 802, 3580 P.2d 33 (1958).
In other eases, the privileged information will relate to narrower issues,
such as the legality of a search without a warrant; in those cases, the
law requires that the court strike the testimony of & pgrticular witness
or mwuke sonwe other ¢rder appropriate under the eircumstances if the
publie antity insists upon its privilege. Priestly v. Superior Court, 50
Cal.2J 812, 330 P.2d 39 (1958).

) In cases vhere the legality of an arrest is in issue,

however, Section 1042 would not require diLclosure of the °

privileged information if there was mmmbl.e cause for the

arrest aside Trom'the privileged information. Cf. People v.

Bunt, 216 Cal. App.2d 753, 756~757, 31 Cal. Rptr. 221, 223

{1963)("The rule requiring disclosure of an informer'e identity ' '
hes no application in situa.tians vhere reasonable cause for | A

arrest and search exists aside from the informer's commnication.").

ubdivision {a) applies only il the privilege 15 asserted by the State .
of %alifornia or & pgll:lie cutity iu the State of California. Subdivision .
{a) does nof requive the imposition of its sanetion if the privilege 1s
invoked in au aetion prosceated by the State and the 1nformatmn is
withheld by the federal government or anothee state. Nor may the .
sancition be imposed where disclosure is f?r‘t}ldden by fe:ds.-ral stft.ute. ) .
In these respects, subdivision (a) states existing California law. People
v. Parham, 60 Cal2d 378, 3% Cal. Rptr. 497, 384 P.2d 1001 (1963)
{prior statements of prosecution witnesses withlield by the F:edergl
Buresu of Investigation; denial of motion to strike witnesges' testl-
mony affirmed). : N
Subdivision (b). This subdivision ecodifies the rule declared .
People v. Kaeugr:i 56 Cul2d 714, 723, 12 Cal. Rptr. 858, 864, 861 P.2d
587, 592 (1961), in which the court held that *““where 2 search is made
pursuant to a warrant valid on its face, the prosecution is not re-
quired to reveal the identity of the informer in order to establish the
legality of the search and the admissibility of the evidence nb?.am_ad
26 @ result of it.”’ Subdivision {b), bowever, applies to all official in-
. formation, not merely to the identity of an informer.
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Section 1156.

Comment. Section 1156 supersedes (ode of Civil Procedure
fSection 1936.1 (added by Cal, Stats. 1963, Ch. 1558, § 1, p. 3142),
Except as noted below, Section 1156 restates the substance of the
guperseded section.

The phrase "Sections 2016 to 2036, inclusive,” has heen inserted
in Section 1156 in place of the phrase "Sections 2016 and 2036," which
appears in Section 1936.1, to correct an spperent inadvertence. mu!ﬂf"
substitution permits use of all kinds of dlscovery procedures, imteag.
of depositicne only, to discover material of the type described in .

Section 1156. E.g., CODE CIV. PROC. §§ 2030 (written interrogatoriep);

2031 (motion for order for production of documents).

Section 1156 also makes it clear that the names of patients may
not be disclosed without the consent of the patient. This limitation
is necessary to preserve the physician-patient and psychotherapist-

patient privileges.

e
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Section 1203

Comment. Hearsay evidenee in genesaliy exelnded baczuse the de-
clarant was not in court and aot sabject to oross-exaination before
the trier of fact when he made the starement, People v Bob, 29 Cal2d
321, 425, 175 P.24 12, 15 (1946).

Tn some sitnations, hearsay evidence is admitied because there iz
either some exeeptional need for the evidence ar some ciroumstantial
probability of s trustwerthiness, or Leth. People v Brus?, 47 Cal2d
TT6, 785, 308 .24 480, 4584 (1957); Turncy v Srm s, 146 {'41 App.2d
787, 791, 304 P24 10" 10273028 (18565, Even rhnncrh it may be
necessary or desirable to permit certain hearsay svidence 10 be ad-
mitted despite the faet that the adverse party had no cpportunity to
cross-examine the declirant when the hearsay siatement was made,
there seems to be no veason to prohibit the adverse pariy from eross-
examining the declarant concerning the statement. The policy in faver
of eross-examination thaet mmderiics the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
declarant of a statement received in evidence and to eross-examine him
eoneerning his statement,

Section 1208, therefure, reverses {insofar as a hearsdy declarant is
concerned’ the traditional rule that & witness called by a party 5 a
witness for that party snd may not be eross-exemined by him. Beeause
& hearzsay declarant is in practical effect a witness against the partv
against whom his hearsay statement is admitted, Section 1203 gives
that party the right to call and cross-cxamine the hearsay deelarant
coneerning the subject matter of the hearsay statement just as he has
the right to crossexamine the witnesses who appear personally and
testify agsainst him at the trial

- Subdivisions (b} and {o) make Hection 1203 inapplicable in certain
sitnations where it would be inappropriate to permit a party to exam-
ine a hearsuy declarant as if under eross-examination. Thus, for ex-
ample, subdivision (b} does not pex'mat eownse] for a party to examine
his own elient as if under cross-examination merely becanse a hearsay
statement of his client has been admitted ; and, besatise a party should
not have the right to cross-examine his own witness merely bevause the
adverse party has introduecd a hearsay staiewment of the witness, wit-
nesses who bave testified in the aetion coneerning thefftatement are not
subject to examination under Section 1203,

Subdivision {d) makes it clear that the wnavailsbility of a h{,arqay
declarant for examination nnder Section 1203 has no effect on the ad-
missihitity of his hearsay statements. The snbdivisien forestalls any
argument that availability of the declarant for examination wnder See-
tion 3203 iz an additienal eondition uf admissibility for hearsay evi-
dence.

21~ o
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Jection 1237

Commem. Beetion 1237 provides a hearsay excoption for what is
nsealiy referred to as “past recolloction revorded.”” Although the pro-
visions of Sectinn 1207 are taken Iargely {rem the provisions of Rection
24T of the Code of (Qivil rocedore, there are 2ome substantive differ-

ences between Soction 1237 and existing law.
TR \isting Law requites thit » foandation Be laid for the admis-
gion of ok evidense by showing {313 that the writing vecording the

staiement was mads by the witness ur under his direction, {2} that the
writing was made at the thne when the fact recorded in the weiting
actuslly oeenrred or at angther tirue when the fact was fresh in the
witness " merory, and (37 that the wiliess “‘knew that the same was
correctiy stated inm the writiug " Under Rection 1237, however, the
writing inay be made not only by the witness himself or under hig
dll‘eﬁtiﬂn but also by sowme otber persor for the papose of reeording
the witness’ stalement at the thne it was made. Tn addition, Section 1237
permits testimony of the person whe recorded the staternent to be used 1o
establish that the writing 18 & correct record of the statement. Sofficient
assuratice 0f the trastworthiness of the <tatement i provided if the
deelarant is available to testify that he made 2 true statement and if
the persom who recorded the statement iy availahle to testify that he
aecurate]y remrded the atutement

Under subdivision {b), as under existing lav, the statement

mst be resd into evidence. 3See Anderson v. Souva, 3B ©41.24 825, 2b3

P.2a b97 (1952). The adverse party, bewever, may intvoduce the writ-
ing s evidence. Cf, Horowitz v. Fitch, 216 ¢el. App.24 303, 30 Cal.

Rptr. 882 {1963){dictunm).

Y-
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Section 12k1,

Comment. Under existing law, where a person's conduet or act 1s
relevant but iz equivocal or ambiguous, the statemente accompanying it
may be admitted to explain and mske the act or conduct understandable.
CODE CIV. PROC, § 1850 (superseded by.EVmcE COI® § 12%1); WITKIN,
CALIFORNIA EVITENCE § 216 (1958)., Scme writers do not regard evidence
of this sort as hearsay evidsnce, slthough the definition in Section 1200
seems zpplicable to many of the statements received under this exception.
Cf, 6 WIGMORE, EVIDENCE §§ 1772 et seq. BSection 124l removes any doubt
that might otherwise sxist concerning the admissibility of such evidance
under the hearsay rule,




Seckion 1250

nien,

Comment. Section 1238 provides an exception to the hearsay rule for
gtatements of the deelarant’s (henm existing mental or physical state.
Under Seatton 1250, az under existing law, a statement of the declsr-
ant’s state of wnind at the time of the statement is admissible when the
then existing state of mind is itself 2y issue in the case, Adiing v. Brelt,
184 Cal 252, 193 Pae. 251 (1320). A statement of the declarant’s then
cxisting slate of mind is alwe sdigissible when relevani io show the
declarani’s staie of mind at o lme prior ¢r sobsequent io the state-
ment, Watenpangh v, Stafe Penchers’ Refivement System, b1 Cal.2d
875, 336 P24 165 {1939) ; Whitlow «. Durs?, 20 Cal 24 523, 127 P.2d
530 (1942}, Fstate of Anderson, 185 Cal. 700, 198 Pre. 487 (1921 ;
Williams v, Kidd, 170 Cal, 631, 158 TPae. 1 {1915). Section 1250 also
mekos 4 statement of then existing state of mind admissible to “‘prove
or explain acts or conduet of the declarant.’’ Thus, a statemnent of the
declarant’s intent to do certain aets is admissible to prove that he did
those acts. People v. Alewlde, 24 Cal 24 177, 148 P24 627 (1944) ; Ben-
Jomin v, District Grand Lodge No. 4,171 Cal, 260, 162 Pac. 731 (1915).
Statemenis of then existing pain or oither bodily eondition also are
admissible to prove the existence of sueh condition. Bleomberg v, Laven-
thal, 176 Cal. 616, 1TR Pae. 496 (1919} ; Pesple ©v. Wright, 167 Cal. 1,
138 Pae. 349 {1914). _

A statement is not admissible ander Sectioa 1250 if the statement
was made nnder cirenmsianees indicating that the statement iz not
trustworthy. See Evmewcr Conk § 1252 and the Cominent therafo,

In light of the definiilon of *‘hearsay evidence’’ In Ssetion 1200, a
distinetion should be noted between the use of a declarant’s statements
of his then existing mental slate to prove sueh mental state and the use
of a declarant’s statements of other facts as eirenmstantial evidenes of
his mentn) state. Imder the Evidenee Code, no hearsay problem is in-
volved if the declarant’s statements are not being used to prove the
truth of their contents bnt are bheing used as civeumetantial evidence
of the declarant’s menta! state, See the Comment to Seetion 1204,

Bection 1256(b) does not pormit a staterwent of memory or helief to
be used to prove the fact remembered or believed. This limitation is
necessary o preserve the hearsay rule. Any statemnent of a past event
is, of course, a staternent of the declarant’s then existing state of mind
—his memory or belief—coneerming the past event. I the evidenes of
thut state of mind—the statement of memory—were admissible to show
that the feet remembered or believed actually osceurered, any statement
narrating & past event world be, by a provess of cirenitous reasoning,
admissible to prove that the event oceurred.

* The limi_tation in Section 1256(b) is generally in necord with the law
developed in the California cases. Thus, in Estate of Anderson, 195 Cal.
700, 198 Pac. 407 (1921), a testatrix, after the execution of a will, de-
elared, in effect, that the will Lad been made at an aunt's reguest; this
statement was held to be inadmissible hearsay “‘becanse it was m::rely
afdee‘lagati?ltlh a8 tzu a tg_ast eviﬁt and was not indieative of the condition
Ok mind of the testnirix at the time she made it.’? 185 .

Poe atts Cromme it.’* 185 Cal. at 720, 198
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A major exception to the principle expressed in Section 1250(b) was
created in People v. Merkourds, 52 Cal2d 672, 344 P.2d 1 {1959). That
case held that certain murder vietima’ staterents relating threats by
the defendant were admissible 1o show the vietims’ mental gtate-—their
fear of the defendant. Their fear was not itself an issue in the case, but
the eourt held that the fear was relevant fo show thut the defendant bad
engaged in conduct engendering the fear, 1.e., that the defendant had in -
fact threatened them. That the defendant had threatewed them was, of
course, relevant to show that the threats weré earried ont in the homi-
eide. Thus, in effect, the court permitted the statements to be used to
prove the truth of the matters stated in them. In People v. Purvis, 56 - -
Cal.2d 93, 13 Cal. Rptr. 801, 362 P.24 713 (1961}, the doctrine of the
Meriouris case was limited 1o cases where identity is an miufé)

e

@m, at 1euf- ove -subsequent decieion has mued
the doetrine vhere identity was not in tesue. See People v. Coolsy, |
211 Cal. App.2a 173, 27 cal. Rptr. 543 (1962). e

The doctrine of the Merkouris case is repudiated in Section 1250(h)
because that doetrine undermines the hearsay rule itself. Other excep-
tions to the hearsay rule are based on some indieia of reliability pe.
culiar to the evidence involved, Peaple v. Brust, 47 Cal.23 778, 785, 306
P.24 480, 484 (1957}. The exception created by Merkouris is not baged
on any probebility of reliability; it is based on a rationale that destroys
the very foundation of the hearsay rule.

To be distinguisbed from the Merkouris deciaion, however, aye
certain other cases in which the statements of & mirder victin Hn

been used to prove or explain subsequent acts of the decedent, q;l
are not used as a btesis for inferving that the defemiant did the

acts charged in the statements. See, e.g., Pecple v. Atchley, 53?
Cel.2d 160, 172, 346 .24 76k, T70 (1959); People v. Finch, 213 oad.
App.24 752, ‘%65, 29 Cal. Rptr. 420, 427 {1963). Statements of &
decedent's then state of mind--i.e., his fear-imsy be offered unjer

Section 1250, as under existing 1av, either to prove that fear \lben
it is itself in 1ssue or to prove or explain the decedent's subd -
sequent confuct. Statements of a decedent’ ' narprating threats or
brutal conduct by aome other person may 81s0 be used &s circumstan~
tial evidence of the der;adznt's state of mind--his fear--when that
feax is itself in issue or when it ie relevant to prove or explain

25,
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the decedent's subsequent conduct; and for that purpose,
the evidence is not subject to a hearsay objection for it
is not offered to prove the truth of the matters:gtated,
3ee the Camment to Section 1200, See also the Comment

to Section 1252. But when such evidence is used as a basis
for infsrring that the alleged threatener must have made
threats, the evidence falls within the language of Section

1250{b) and is inadmissible hearsay evidence,




Section 1292

Comment, Section 1281 provides 2 hearsay exception for former
testimony offered against s person who was a party to the proceeding
in which the formes testimonv was given. For example, if o peries of
cases arises involving several plaintiffs and but one defendant, Section
1291 permits testimony given in the first trial to. be unsed against the
- defendant in a later trial if the conditions of admissibility stated in
the section are met,

Former testimony i admissiblé wmder Seetion 1251 omly if the de-
clarant is unavailable as & witness, -

Paragraph (1) of subdivision (8) of Section 1291 provides for the
admission of former testimony if it is offered against the party who
offered it in the previous proceeding. Since the witness is no longer
available to testify, the party’s previous direct and redirect examina-
tion shonld be considered an adequate snbstitute for his present right
to eross-axamine the declarynt.

Paragraph {2} of subdivision (a) of Bection 1291 provides for the
admissibility of former testimony where the party agsinst whom it is
now offered had the right and opportunity in the former
1o crogs-examine the declarant with an interest and motive similar to
that which he now has. Bince the party has had his opportunity to
tross-cxamine, the primary objection to hearsay evidence—lack of op-
portunity to cross-axamine the declarant--ia not applieable. On the ather

hand, paragraph {2) does not make the former testimiony admissible

where the party agninst whom it is offered did not have a gimilar inter-
egt and motive t0 cross-examine the declarant. The determination of
similarity of interest and motive in crosscyaminatior should be based
on practical eonsiderations and not merely on the similarity of the

ool
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party’s positivp in the two cases. For example, testimony eontained in

a depositicn that was taken, hut not offered in evidenee at the txial,

in a different action should be exeluded if the judge determines that
the deposition was taken for diseovery purposes and thai the party did
not sobject the witness to a thorough eross-examination becanse he
sought to avoid & premature revelation of the weakness in the testimony

of the wituess or in the adverse party’s case. In such a situation, the
part} 4 interest and motive for cross-examination on the previcua oega~
sien would have been substantially different from his present mterent

and motnre

Bection 1281 supersedes Code of Civil Procedure Seetion 1870(8)
which permits former testimony to be admitied in a civil ense andy if
the former proceeding was an action between the same parties or their
predecessors in interest, relating to the same matter, or wes s former

trial of the action in which the testimony is offered. "Beetion 1201 will -
also permit a broader range of hearsay to be introduced agsinat the

defendant in a eriminal action-than has been permitted under Penal

Code Section 686, Under that section, former testimony has beem 2d-"

missible against the defendam in a eriminal acticn oniy if the former
testimony was given in the same action-—at the pmhmmary enmina-.
tion, in a deposition, or in a prior trial of the action,

Subdivision (b} of Seetion 1291 makes it clear that objections based

on the competence of the declarant or on privilege are to be determined

by reference to the time the former testimony was given. Exiating Cali. . '

forniz law is not clear on thiz point; some California decisiona indicate

that competency and privilege are to be determined as of the time the.

former lestimony was given, but others indieate that these matters ave
to be determiined as of the time the former testimony is offered in evi

dence. See Tentatwwe Becommendation and a Study Beloting lo the

Uniform Bules of Bwdence { Arlicle VIII, Hearsay Evidente), § Cate
Law Revizzow Coxd's, RI.?.P Rrc. & SrubpiEs Appendu: at 581-585
(1064).

Subdivision (&) also provides that ebjections to the form of the ques-
tion 1aay not be used to exchide the former testimony, Where the for.
mer testimeny is offered under paragraph (1) of subdivision {a)}, the
party aguainst whom the former testimony is now offeréd phrased the
guestion himself; and where the former testimony is admitted ender
paragraph (2) of subdivision (a), the party against whom the testi-

raony is now offered had the opportunity to objeet to the form of the.

guestion when it was asked on the former orcasion. Hence, the party
is not permitted to raise this techniesl objection when the former mn-
mony is offered against him.

H
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C,- Section 1562, .

Comment, S=ction 1562 supersedes the provisions of
Code of Civil Procedure Section 1998.2. Under Section
1998,2, the presumption provided in this section could
be overcome only by a preponderance of the evidence, |
Section 1562, however, classifies the presumption as
affacting the burden of producing evidence only., BSes
EVIDENCE CODE §§ 603 and 604 and the Comments thereto,
Section 1562 makes it clear, too, that the presumption
relates only to the truthfulness of the matters required
to be stated in the affidavit by Section 1561. Other
matters that may be stated in the affidavit derive no
presupption of truthfulness frem the fact that they

have been included in it.




Section 137.5 (Labor Code Section 5708)

Comment, Except for rules relating to privileges,
the Evidence Code doss not apply to hearings and
investigations of the 3tate Industrial Accident
Commigsion. Subdivision (b) of Section 91k, which
restriets the contempt power of nonjudicial agencies, is
made not applicable to the Industrial Accident Cammission._
Thus, the broad contempt power of the Industrial Accident

Commission under Labor Code Section 132 is appliesahble in

cases vhere a privilege is claimed.
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#34(L) 2/12/65
Fifth Supplement to Memorandum 65-4

Subject: BStudy No. 34(L) - The New Evidence Code

Attached is an analysis of Section 788 prepared for use

in our presentation to the Assembly Judiciary Committee in the
hearing o be held on February 15.

Respectfully sutmitted,

Joseph B. Harvey
Assistant Executive Secretary
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Section 788 - Impeachment of a Witness With Evidence of a Conviction

The Law Revision Commisaion has made several efforts to develop a 7
workable impeschment rule that would correct the anomalies and deficiencieé
in the existing California law. Each time a solution has been proposed 1:v3r:q
the Commission, objections have been made to the proposal and the Comissic’iin
has attempted to meet the objections by modifying its position. Each® |
attempt to meet the objections, however, has proved unsuccessful. The
Commission is betwsen the prosecuting egencies who will accept no change
in existing law and others, such as a Committee of the Conference of State |
Bar Delegates, who would permit only perjury conviciions to be uased for
impeachment, In view of the objections that have been made to Section 788 as
it appears in the bill, the Commission has decided to reconsider the matter
at its meeting on Februery 18-20, 1965, The matters contained in subdiﬁéion
(b), however, are not being reconsidered, The Conmission is satisfied that
subdivision (b) is sound. The following alternative solutions to the pro‘bimu

presented by subdivision {a) might be considered:

l, Permit lopeachment with evidence of conviction of any erime involying

as an egsential element dishonesty or false statement: but prohibit the

{mpeachment of a criminal defendant with evidence of prior convictions unless

he introduces evidence of his good character.

This was the original recommendation of the Commission., It was ba.sed-:
on the Uniform Rules of Evidence. All crimes, felonies and misdemeanors, are
included because the crimes must involve the essential character traits that
are in issue on a question of credibility., It eliminates the anomalous ’
existing rule that a conviction resulting in a sentence to one year in jail

cannot be uged for impeachment (hec_a.use it is not a felony) while a conviction
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resulting in straight probaticn can bé {because it is a felony in the
absence of a misdemeanor sentence).

2. Permit impeachment with any crime involving as an essential

element either false statement or the intention to deceive or defraud,

This was the position taken by the Commlission at the time the Evidencas
Code was preprinted. The standard for the crimes permitted to be shown was
narrowed because of the elimination of the prohibition ageinst impeaching
the criminal defendapnt until he placed his character in issue., The
standard was also believed to be more precise and easy to apply. Any
crime, felony or misdemeansr, may be used under thls standard because the
crime must involve the essential quelities relevant to a determination of
veracity. The Commission abandoned this position because many crimes involving
these essential elements could not be used for Impeachment purposes because
the record of convicticn would not indicate whether they were involved in
the particular case, For exsmple, many thefts involve fraud or deceit,
but the record of conviction shows merely a theft conviction.

3. Permit impeachment with evidence of conviction of any felony

involving as an essential element dishonesty or false statement. This ig

the pogition reflected in the present version of the Evidence Code. The
"dishonesty or false statement” standard was restored to the section at the
recormendation of the State Bar Committee on Evidence; and this version of
the section has been approved by that committee and the evidence committegs
of the Judicial Counecil and Conference of California Judges. In this
version of Section 788, the showable crimes were limited to felonies because
of the broadening of the class of crimes permitted to be showm. The "dis-
honesty™ standard has been criticized as too vague. Neverthelsss, the

-Landard has been approved by the committees mentioned, by the Commission,
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end by the Alameda County District Attorney. The Commission realized that
thers would be some uncertainty in peripheral areas, but believed that

most crimes would be readily subject to classification while the few problem
areas would eventually be made certain by the courts, The Commissiom decided
to reconsider the matter, however, in the light of the objections to the

vagueness of this standard.

4., Permit impeachment with evidence of conviction of eny crime

involving false statement or an intention to deceive or defraud and, in

addition, certain other specified crimes, including bribery, theft, murder,

voluntary manslsughter, arson, kidnapping, extortion, narcotics selling,

burglary, assault with a deadly weapon, etc.

Thie standard would have the virtue of precisicn, But there is the
possibility that some crime that should be included might be omitted. More-
over, the list of crimes that should be included soon begius to look like
all of the gerious crimes that might be committed; hence, & general reference
to all serious crimes (all felonies or all crimes punishable as felonies)
would serve as well.

5. Permit impeachment with evidence of conviction of any felony.

This is existing law. The rule has been the szubject of substantial
criticism and dissatisfaction for several yesrs, The complaint has been
that some prosecutors try the defendant for the previous crimes, Representa-
tives of the Commission met with cammittees of the Judieial Council and
Conference of Judges at which the judges indicated that evidence of this
sort is "devastating” to a defendant and highly prejudicial, Nevertheless,
the standard has virtue from the fact that it is a simple cone to apply.
D=gpite its simplicity, however, it is subject to sbuse. And even if the

abuses could be corrected, there are certain anomalies and absurdities
e | MJIN 2022




necessarily contained in it. TFor example, if two persons were convicted

of grand th=ft and one was sentenced to a year in jail and the other granted
atraight probation, this standard would permit the person granted probation
to be impeached with the prior conviction but would forbid the impeachment:
of the person who was jailed. Yet, it seems likely that the person jailed
wag the more serious offender or had the more serious prior record, and by
reason thereof received the Jail sentence instead of probation.

6. Permit impeachment with evidence of conviction of any crime

punishable as a felony; but prohibit the impeachment of a criminal defendant

with evidence of prior convictions unless he introduces evidence of his goéd
character. ‘
This standard, too, has the virtue of simplicity; and it eliminates
the incongruity of existing law whereby the sericus offender mey not be
impeached while the probationer may be. Moreover, prohibiting the impeach-
ment of the criminal defendant wuntil he makes an issue of his character |
strikes directly at the abuses to which +the present law is subject. As
the criminal defendant cannot dbe tried for being a past offender, it seems
likely thet the coavictions that will actually be used for impeachment
purposes will be thosge that are actually relevant %o the issue of credibility;
for no advantage is derived from trying witnespes for their past crimes. ;
This standard, however, is subject to criticism in that it permits crimes
that 4o not reflect on credibility to be used. And, too, it can be argued
that a defendant who chooses to testify should be in no better position than
any other witness. But this pozition reflects the Commission's original
view that the criminal defendant may justifiably be treated differently frecm
other witnesses because he is, in fact, in a different position--he is subject

to conviction and they are not.
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Memorandum 65-9
Subject: Study Ne, 3U(L) - New Evidence Code
The following matters wers ldentified at the leglslative hearings as
matters of controversy in the new Bvidence Cede:

1., Application of the Code to Criminal Actions

The office of the Attorney General suggested that the Code be made

not applicable to criminal actions and that the existing law continue to

be applicable to criminal actions. The only possible way we see to accomplish

this objective would be to defer the operative date of the new code as
applied to criminal actions, The following amendment of Section 12 of
the bill would accomplish this objective:

C 12. (a) Except as provided in subdivision {d), this code

shell become operative on January L, 1967,  and BRELL govern pro-
ceedings in sctions brought on or after that date and, except
as provided in suvbdivision (b), further proceedings in actions
vending on that date,

(b) Subject to subdivision {c) a trial comenced before January
1, 1967, shall not be governed by this code. FPFor the purposes of this
gubdivision: '

(1} A trial is commenced when the first witness is sworn or the
first exhibit is admitted into evidence end is termineted when the
issue upon which such evidence is received is submitied to the trier
of fact, A new trial, or a separate trial of & differeni issue,
commenced on or after January 1, 1967, shall be governed by this
code,

(2) If en appeal is taken from a ruling made at a trial
commenced before January 1, 1967, the appellate court shall apply
the law applicable at the time of the commencement of the trial.

{e) Subject to subdivision {d), the provisions of Division 8
(commencing with Section 900) relating to privileges shall govern
any claim of privilege made after December 31, 15666,

{4) With respect to criminal actions, this code shall become
operative to criminal actions brought on or after December 3i, 1970.

Section :@

The staff would, if possible, like to eliminate dimagreement with the

C

#3k 2/18/65

law enforcement representatives, Accordingly, the ataff requests Cemmission

approval {su'bject to approval of the legislative member) to make the

-1-
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following amendment of Szction 788 of the proposed Evidence (ode if en
agreement can be reached with law enforcement representatives., At the

same time, the staff suggests that the Commission also consider what amend-
ment to Section 788 should be made in the event that such agresment with
lay enforcement officers can not be reached. Various other memorands pre-
pared for the meeting discuss this problem,

788. {a) Subject to subdivision {b), evidence of a witness'
conviction of a felony is admissible for the purpose of attacking
his credibility. 4#-the-eourt;-in-preecedings-held-eut-of-the
prescnec-of-the-jury;-finda-thats

£1)--An-esgertial-element-of-the-erime- $8-dishoncsty-or-£false
statements-and

£2)--The-witneps-has-admitted-hig-eonvietion-of -the-erime-or-the
party-attaeliing-the ~eredibility-of -the-witnesc-has-produced-eompetent
evidenee-of -the-cervietiong

[No change in remainder of section,]

—_ ————

In connection With the revision of Section 788 set out above, it should
be noted that Mr, Westbrook stated {off the record) that he feared that
he would be instructed by the Board of Governors to oppose the revision
set out above., He believed that the sentiment of the board is. such

that Section 788 as drafted is ae: far.es the board will go in sllowing

evidence of prior convictions for impeachment., If the revision is

made, we hope to persuade the representative of the bar to remain sgilent
and we hope that the Assembly commlittee can be persuaded to accept

the revision, ' 1

Section 1230

The representatives of law enforcement object to Section 1230,

insofar as it codifies the rule of People v. Spriggs, 60 Cal.2d 868,

allowing declarations agalnst penal interest to be received in evidence.

-Da
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Section 1153

The representatives of law enforcement object to Section 1153,

insofar as it codifies the rule of People v. Quinn, 61 A.C. 808, holding
that & withdrawn plea of guilty may not be received in evidence, '

Section 1017

The representatives of law enforcement object to Section 1017,
insofar ag it clothes with s privilege statements of an accused to &
psychiatrist appointed by the court to advise him how to plead. Also,
we fear that the representative of the American Civil Liberties Union
will urge that this section does not adequately protect the criminal
defendant, in that it provides a narrower privilege for the indigent
criminal defendant than is provided for the criminal defendant who
consulte a private psychiatrist. You will recall that Professor
Van Alstyne strongly objected to the gection on this ground at the
last meeting.

Presumptions

The representatiives of law enforcement urge that the conclusive
presumption of malice contained in C.C.P, Section 1962(1), and the
presumptions of intent contained in ¢.C,P, Section 1963(2), (3), and
"other existing presumptions" be included in the Evidence Code. The
text of these provisions is set out in our pemphlet (see emendments
and repeals),

Section 665

The representatives of law enforcement object to Section 665

ingofar as it lists as a presumption affecting the burden of proof, the

presumption of the invalidity of s warrantless arrest,

MJIN 2026
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Section 1042

The representatives of law enforcement are concerned about the
coment to this section.

Sections 1250(b) and 1252

The representatives of law enforcement are concernsd about the

comments to these sections,

Section 120

In order to meet an objection of the Department of Administrative
Procedure, we suggest that this section be revised to read:

120. "Civil action" includes all-getions-snd-preceedings
ether-than-a-eriminai-aetien civil proceedings .

This amendment is consistent with Section 130 and was also suggested

by the Committee of the Judicial Council.

Section L05

Mr. Powers indicated concern about using "preliminary fact
determinations” insfead of "foundational showing" in this section. We
would be reluctant to have the legislative committees go into this section
because we fear that they will not accept the rule abolishing the seéond
crack doctrine on confessions., Nevertheless, we do not see how we c%h
accept this proposed change., The preliminary fact determinations
involved in determining whether to allow or disallow a claim of privilege
can hardly be called foundational showinge. Moreover, the courts have
used the same language We propose in various decisions. See, for example,

People v. Graziadio, 231 A.C.A, 581, 588 (1964), where the court said:

e « » It was proper for the trial judge, cutside the presence
of the jury, to determine the preliminary gquestions of fact
upon which the admissibility of the evidence depended.
[Citations cmitted. ]

Consequently. the question comes to us, not as a gquestion

-b- MJIN 2027



of lew, but one of fact, that is, whether the statement of value
was just that, an independent statement, or, indeed, a compromise
not predicated upon or confined to the market value of the property
taken., Since the trial court is no less the arbiter of the
credibility of witnesses in a preliminary determination of whether
proffered evidence is admissible, than in any other instance of
fact determination within its jurisdiction, we are bhound by the
finding of the trial court.

See also People v. Glen Arms Estate, Inc., 4l Ccl. Rptr. 303, 316 {1964):

« + « the trial court in the instant case, upon defendant's offer

to introduce the evidence and plaintiff's objection, heard testimony
outgide the presence of the jury before ruling on the matter. This
was the proper procedure since it was for the trial judge to deter-
mine the question of the admissibility of the evidence and any
preliminary questions of fact upon which the admissibility of the
evidence depended. [Citations omitted.] The determination of any
such preliminary questions of fact on conflicting evidence iz, like
the trial court's determination of any other factual issue, conclusive
on gppeal. '

Accordingly, we urge that no change be mede in Section 405. We believe
that the risk that the legislative committees will not accept the elimination
of the second-crack doctrine on confessions is worth running in order to
resist any change in our definitional phrases in Section k05,

Sections 904, 915, 1042, Government Code Section 11513

The Office of Administrative Procedure is concerned about the application
of these sections. See Exhibit I (attached).

In light of the objections concerning these sectiong by the Qffice of
Administrative Procedure, the ataff suggests that the following provision
be added at the end of subdivision (b} of Section 915:

For the purposesz of this subdivision, a hearing officer of the

Division of Administrative Procedure holding a hearing governed

by Chapter 5 {commencing with Section 11500) of Part 1 of Division

3 of Title 2 of the Goverrment Code shall be deemed to be a "court"

end a "judge."

The reasons that cause us to recommend this change are set out in Exhibit I,

Presusptions

The Office of Administrative Procedure is concerned with the repeal of

the rule that a presumption is evidence, See Exhibit I.
-3- MJN 2028
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The Office of Administrative Procedure suggests that the presumption
of identity of person from ideniity of name be codified in the Evidence Code,
See Exhibit I.

We believe that both of these suggestions should be disapproved. They
are hased on an erroneous analysis of the propossd code.

Sections 1070-1073

The best we can achieve on these sections is to retain them with the
deletion of the words "or the disclosure of the source is required in the
public interest or otherwise required to prevent injustice".  Senator Cobey
has suggested that I attempt to persuade the representative of the newsmen.
to accept this amendment rather than substituting the existing code provision.

Section 1011

There will be a representative of California's certified psychologisté
present at the meeting to suggest that the definition of "patient" be
reviged to include someone interviewed for purposes of scientific research;
Under existing law, psychologists engaged in research on mental and emotioﬁal
problems may solicii interviews and obtain information because they can
assure the persons interviewed of the confidentiality of the information
received. The definition of "patient" would remowve this protection. They
desire to have the protection restored. The representative will raise some
other matters, too, but the abowve mentioned matter they believe is extremety

Important.

S=ction 451

Mr. Elmore of the State Bar suggests the following revigion of Section
451, subdivision (c):

(¢} Rules of professional conduct for all members of the bar
in this State adopted pursuant to Section 6076 of the Business and
Profegsions Code and rules of practice and procedure for the courts
of this State adopted by the Judicial Council.

The reason for this amendment is stated in Exhibit IT atiached,
Respectfully submitted,

John H. DeNMoully
Executive Secrstary MJN 2029
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. STATE OF CALIFORMNIA
__

 DEPARTMENT OF GENERAL SERVICES

OFFICE OF ADMINISTRATIVE PROCEDURE
(,ﬂ EIGHTH STREET

| SACRAMENTO 95914 ' : Sacramento, California
| 455 GOLDEN GATE AVEWUE ' ' February 16, 1965

AN FRANCISCO 94102

314 WEST HRST STREET

LOS ANGELES 90012

To.

Re: ?ropdsed Evidence Code
S.B. 110 and A.B, 333
Dear Sir: |

. This btll purports to revise,” ‘consol idate and codi fy the
statutory and case evidence law into a California Evidence Code, it
is the product of several years of study by California Law Revision

~ Commission and interested legal minds and organizations. It is appro-

~

‘priate that it is oriented by judicial considerations., However, the
proposed Code is expressly made applicable in certain areas to adminis-

trative hearings, |ncludrng license hearlngs under the Admtnlstratrve
Procedure Act.

: Those provisions of th:s biil which affect and apply to
admnnnstratnve hearings under thé Administrative Procedure Act give us
considerable concern. The critical analysis of this bill is based upon
anticipated difficuity in administration of its provisions, ‘and is not

.directed toward the adv*sab11lty of the polticy that it reflects.i

The follownng prov:sions of. the bitl cause concern:
1. Division 8, Prsvnleges, sections 900 through 1073

. 2. Section 135 of the bill {Amendment to chernment
‘ Code section’ 11513), p. 90

3. DIVISIOH 5, Chapter 3, Presumptlons and inferences,
' sections 600 through 667

4, Division 2, Sect:onr}ZG
Commenté as to Paragraph 1, Privileges:

' Division 8 of the bill codifies, and apparently clarlfles '
through reflection of some case law, the law of privileges. It pre-

scribes in addition to the part:cular privileges, the procedures to be

followed in detennrn|ng the exlstence and assertab:llty of c!aims of
privilege.

EGMUND G, BRUWHN, Lroverear
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Existin? law prescribes that privileges pertaining in ¢ivil _
actions shall apply in license hearings under the Administrative Procedure
Act {Government Code section 11513). "This bill proposes a major change

i the law. It treats license suspension and revocation proceediggs under
the Administrative Procedure Act as if they were criminal proceedings,
contrary to the repeated holdings of our appelliate courts that such pro-
ceedings are not criminal in nature. The bill does this by defining
disciplinary proceedings” in section 904 as a suspension or revocation
proceeding. The term Ydisciplinary'" in and of itself connotes pupishment,
and is not appropriate as descriptive of a proceeding designed to’ deter-
mine entitlement or qualification to exercise a license privilege, The
bill next, in section.-1042, provides that if a claim of "official’ informa=
tion" of "identity of informer"_privilege is asserted, by the state or
a public entity in this state Jand/ is sustained in a criminal proceeding
or in a disciplinary proceeding, the presiding officer shall make such
order or finding of fact adverse to the public entity bringing the pro~
ceeding as is required by law upon any issue In the proceeding to which
the privileged information is material." (Underlining for emphasis.) :
The bill does not distinguish between the licensing agency itself assert-
'ing the privilege and a local agency, not within the control of the state

'licensin? agency, asserting the privilege, or as to the results which
o

must follow therefrom. The inclusion of licensing hearings within the
rule of the criminal law is a major change in existing law. There are
more than 50 licensing agencies administering that number of vocations,

professions, and businesses in the State of California. The cases indi-

cate that the State controls these various vocational and professional
activities because it is necessary for the protection and welfare of the
public., Whatever the reason for applying the criminal rule in administra-:

‘tive adjudication, it might be well to ask if that rule should apply to

all licensing proceedings.

: , If the bill 'is adopted in its present form, any state agency or
governmental entity in the State would continue to have availablé to it
the existing privilege of non-disclosure of information which would be ,
against the public interest to disclose {C.C.P., 1881(5)). In proceedings
under the Administrative Procedure Act, presided over by a Hearing Officer.

"havin? the same qualifications as a Superior Court judge, the clgim of
e

privitege of official information (against public interest to disclose)
would be disposed of by the Hearing Officer under current law, and he woulc
have the power to require disclosure of information which is necgssary to

. a proper determination of whether or not the privilege exists. Under the

bitl as proposed, the Hearing Officer is prohibited from requiridg disclo-

. sure of the information claimed to be privileged, though disclosdre is

necessary for a proper determination of the existence of the privilege.
{See section 915). Under sections 914, 915 of the bill, if a cltdim of

official information priviiege is asserted in administrative proceedings,

and it is necessary that the information claimed to be privileged be
disclosed in order for the proper determination of existence of privilege
to be made, the administrative proceedings must cease. Only a Judge of
the Superior Court can determine the existence of the privilege in this
situation. : ' :
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The administrative proceedings cease, and through some unpre-

" scribed procedure, resort must be had to the court to determine the

existence of the privilege. Should the privilege be found to exigt,
then section 1042 of the bill requires the Hearing Officer to fing

- against the licensing agency Mupon any issue in the proceeding to.which

the privileged information is material". This is an impossibility.

The bill prohibits the Hearing Officer from learning the content-gf the
Information claimed to be privileged, and yet it requires him to hold
agalinst the agency upon any issue to which that privileged informtion

W
e

. Thglrelatibniof section Tﬁhz:fo'"dis;ip[inary_proéaedinﬁs“
should be eliminated from the bill. The problems created by the general,
over-all, application of forfeiture provisions to atll administratgve o

-licensing adjudication would not satisf¥.aﬁy'demansfratéﬂﬁneeﬂ.
o

f par-
ticular agencies would benefit by such forfeiture provisions, that mﬁght
best be accomplished by amendment of the particular-licensing act’or -
acts. Secondly, existing autharity should be contlnued in the Hearing
Officer on the staff of the Office of Administrative Procedure permitting

‘him to require disclosure of information c¢laimed to be privileged where

it.is necessary to rule on the existence of the privilege., <Certainly
he Is qualified to do so. SR o T s
~ Comments as to Péragraph 2, Section 135 of the bill:

) .,Gomhenting;un the'amen&ment-tq;sé;;ioﬁ‘{lSlB of the Government
Code, section 135 of the bill, the propased amenddent to section 11513
contained in the bill correlates to sections 904 and 1042 of the bill
In applying the criminal rules to administrative proceedings.

‘Comments as to-_Pa'ragréph 3, .-i’_résw_tiphsJand*fl-nferenée‘s}

~ Chapter 3 offDivisipn_S, ﬁfresumﬁtibns'andﬁlnferences“, prd-

3 poses & major change in existing law. Under existing California law, -
presumptions are evidence. Section 600 of the bill expressl prQyidess

“"A presumption is npt evidence.'' (Uﬁdertinlngjfeffemphasis.
Section 1963 of the;EaJ{fcrhiatCode.OfRCivii Procedure icntains

‘a list of some 39 rebuttable presumptions that have been for some years

treated, as evidence :In the State of Californja.: The proposed bill recodl~
fies many of the section 1963 presumptions, but does not contain, among

' , others, subsection | ("that a person is innocent of crime or wrong') or -
subsection 25 ("identity of person from identity of name") thereof.

: It would appear that the drafters of the proposed Code of
Evidence have reason for eliminating_the treating of presumptions as
evidence. Whatever may be the benefits to be attained by such a .change
in courts of law, the results of the change will be detriméntal in pro-
ceedings under the Administrative Procedure Act. The two presumptions
mentioned above have been relied upon as evidence In a great number of
license hearings. Failure to retain the "identity of name means 'identity
of person” presumption would require proof of identity through involved -
evidence (e.g., fingerprints, expert testimony, etc.) when a conviction
is material. Ordinarily the record of conviction and the presumption
suffice to support a find igg that the licensee (of same name)

s RitE dven ¢

_‘37
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in many Alcoholic Beverage Control Department cases, the
question of whether an alcohelic beverage was sold or furnished, fn
response to an order being placed for an alcoholic bevera?e, arises.
It is a crime to serve a non-alcoholic beverage when an a coholic
beverage is ordered and paid for. The presumption that a person’

- innocent of crime has been used in administrative proceedings as ldancc;
that the licensee furnished an alcoholic beverage in response to | a order

therefor, Elimination of this presumption as evidence will creat§ con-

siderable problem in the area of proof of the furnishing of an algnhailc

beverage. Unnecessary consumption of time is the vice predlcted.
Comments. as -to Paragraph b;

Section 120 of the bill defines Hefwil actlﬁn" as inclu ing
“a]l actions and proceedings other than a criminal action.” = In view
of section 901 of the blll, which defines “?rateedij "oag includtp
bliitz that admtnistrativs
d be defined as a resubt af this ii? as Helwll a;ttans.

We would recomvend the améndnent of section 120 to add the
word "caurt" as an aﬁjactlve to “ai! actions and'precaedings.": =

For the foreg ing reasens, we belleve- that appropriate changes_

should be made in the roposed Evidence CQde._
3 Respectfu!ly submitted, . |

Presf'ing Bfficer :

GRC :CHB 1bh

|
|
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THE STATE BAR OF CALTFORNIA .~ o e
Sen Francisco _ ,*\
INTER-OFFICE COMMUNICATION " \

' #r. Barnes, Chairman, Committes Discipliinary Dste: Jammary 22, 1965
¢ Procedures, and Me. Hxyes

mk.mmra %

supct: Bvidence Code -Judicial Notice - Status of State Par Rules

" of Procedure and Rules of Professional Conduct -

Gontleman:

3 |

'nn Bvidence Code seotions on Judiclal Notice ((a.n. 1.0,
p. 8, Sec. 450=453) raiss 8 question whether Rules of Proocedure
of the Sttte Bar may be Judioially noticed, uthout at in
sach instance. See Seo. 452 (b) (c) and Ses.

n the other hand, no t 13 needed for judicisl notice
otltaummhn in the Cal. Adm. Code or
of state c¢ivil servics regulations, 7This results from refsrence
tg‘zov't. C. 11383, 11384 and 18576, in Sss. 451 of the proposed
code,

nmwmmmtmmauutomhsor
Professional Conduct of the State Mar.

These matters are sul gensris and seemingly have not hm
specifically considered.

It is suggestsd this subjeet De promptly explored with a
viutoorrmmmnuronmmmmmumm
along.

Yours very truly,

Garrett H. Klmore
Special Counsel
GHE 1 ow
831 MNesars. Mack, Matthews, Forahee

.
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LETTER OF TRANSMITTAL

To His ExceLLENcY EpMUND G. BrRowN
Governor of California
and to the Legislature of California

The California Law Revision Commission was authorized by Reso-
lution Chapter 42 of the Statutes of 1956 to make a study to determine
whether the California law of evidence should be revised to conform to
the Uniform Rules of Evidence drafted by the National Conference
of Commissioners on Uniform State Laws and approved by it at its
1953 annual conference.

The Commission herewith submits a preliminary report containing
its tentative recommendation concerning Article VIII (Hearsay Evi-
dence) of the Uniform Rules of Evidence and the research study relat-
ing thereto prepared by its research consultant, Professor James H.
Chadbourn of the School of Law, University of California at Los An-
geles. Only the tentative recommendation (as distinguished from the

research study) is expressive of Commission intent.
This report covers the portion of the Uniform Rules upon which

preliminary work has been completed by the Commission. In preparing
this report the Commission considered the views of a Special Committee
of the State Bar appointed to study the Uniform Rules of Evidence.
Other portions of the Uniform Rules will be covered in subsequent
reports,

This preliminary report is submitted at this time so that interested
persons will have an opportunity to study the tentative recommenda-
tion and give the Commission the benefit of their comments and eriti-
cisms. These comments and criticisms will be considered by the Com-
mission in formulating its final recommendation. Communications
should be addressed to the California Law Revision Commission,
School of Law, Stanford University, Stanford, California.

HerMan F. Seuvin, Chairman

JouN R. McDoNouGH, Jr., Vice Chairman
James A. Cosey, Member of the Senate

Cuark L. Bravrey, Member of the Assembly
JosePH A. BALL

James R. Epwarps

RicHARD H. KEATINGE

SHO SaTo

TaoMAs E. STANTON, JR.

A. C. MorrisoN, Legislative Counsel, ex officio

JorN H. DEMouLLY
Ezxecutive Secretary

August 1962
(3803)
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

Relating to
THE UNIFORM RULES OF EVIDENCE

Article VIII. Hearsay Evidence

The Uniform Rules of Evidence (hereinafter sometimes designated
as “URE’’) were promulgated by the National Conference of Com-
missioners on Uniform State Laws in 1953.* In 1956 the Legislature
authorized and directed the Law Revision Commission to make a study
to determine whether the Uniform Rules of Evidence should be enacted
in this State.

The tentative recommendation of the Commission on Article VIII
of the Uniform Rules of Evidence is set forth herein. This article,
consisting of Rules 62 through 66, relates to the admissibility of hear-
say evidence in proceedings conducted by or under the supervision of
a court.

GENERAL SCHEME OF URE RULES 62-66

The opening paragraph of URE Rule 63 provides:

Evidence of a statement which is made other than by a witness
while testifying at the hearing offered to prove the truth of the
matter stated is hearsay evidence and inadmissible except:

With one important qualification, hereafter discussed,? this para-
graph states the common law hearsay rule. Subdivisions (1) through
(31) of URE Rule 63 state a series of exceptions to the hearsay rule.
The comment of the Commissioners on Uniform State Laws on the
general scheme of URE Rule 63 is as follows:

This rule follows Wigmore in defining hearsay as an extra-judi-
cial statement which is offered to prove the truth of the matter
stated. . . . The policy of the rule is to make all hearsay, even
though relevant, inadmissible exeept to the extent that hearsay
statements are admissible by the exceptions under this rule. In no
instance is an exception based solely upon the idea of necessity
arising from the fact of the unavailability of the declarant as a
witness. . . . The traditional policy is adhered to, namely that the

1A copy of a printed pamphlet containing the Uniform Rules of Evidence may be
obtained from the National Conference of Commissioners on Uniform State Laws,
1155 East Sixtieth Street, Chicago 37, Illinois. The price of the pamphlet is 30
cents, The Law Revision Commission does not have copies of this pamphlet avail-
able for distribution.

2 See Comment of Commission to URE Rule 63 (opening paragraph), page 311.

(307)
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probative value of hearsay is not a mere matter of weight for the
trier of faet but that its having any value at all depends primarily
upon the circumstances under which the statement was made. The
element of unavailability of the declarant or the fact that the
statement is the best evidence available is a factor in a very lim-
ited number of situations, but for the most part is a relatively
minor factor or no faetor at all. Most of the following exceptions
are the expressions of common law exceptions to the hearsay rule.
‘Where there is lack of uniformity among the states with respect to
a particular exception a serious effort has been made to state the
rule which seems most sensible or which reflects the weight of
authority. . . . The exceptions reflect some broadening of scope as
will be noted in the comments under the particular sections. These
changes not only have the support of experience in long usage
in some areas but have the support of the best legal talent in the
field of evidence. Yet they are conservative changes and represent
a rational middle ground between the extremes of thought and
should be acceptable in any fact-finding tribunal, whether jury,
judge or administrative body.

It should be noted that the exceptions to the hearsay rule that are
set forth in the subdivisions to URE Rule 63 do not declare that the
evidence described is necessarily admissible. They merely declare that
such evidence is not inadmissible under the hearsay rule. If there is
some other rule of law—such as relevance or privilege—which makes
the evidence inadmissible, the court is not authorized to admit the
evidence merely because it falls within an exception to the hearsay rule.

REVISION OF URE RULES 62-66

The Commission tentatively recommends that URE Rules 62-66,
revised as hereinafter indicated, be enacted as the law in California.?
It will be seen that the Commission has concluded that many changes
should be made in URE Rules 62-66. In some cases the suggested
changes go only to language. In others, however, they reflect a con-
siderably different point of view on matters of substance from that
taken by the Commissioners on Uniform State Laws. In virtually all
such instances the rule proposed by the Commission is less liberal as
to the admissibility of hearsay evidence than that proposed by the
Commissioners on Uniform State Laws. Nevertheless, the tentative rec-
ommendation would make a broader range of hearsay evidence admis-
sible in the courts of this State than is now the case.

In the discussion which follows, the text of the Uniform Rule or a
subdivision thereof as proposed by the Commissioners on Uniform State
Laws is set forth and the amendments tentatively recommended by the
Commission are shown in strikeout type and italies. Each provision
is followed by a comment which sets forth some of the major consider-
ations that influenced the recommendation of the Commission and ex-
plains those revisions that are not purely formal or otherwise self-
explanatory.

8 The final recommendation of the Commission will indicate the appropriate code
section numbers to be assigned to the rules as revised by the Commission.
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For a detailed analysis of the various rules and the California law
relating to hearsay, see the research study beginning on page 401.
This study was prepared by the Commission’s research consultant,
Professor James H. Chadbourn of the School of Law, University of
California at Los Angeles.

Rule 62. Definitions

RuLe 62. As used in Rule 63 and its exeeptions and in the folow-
ing rutes; Bules 62 through 66:

(1) ‘‘Statement’’ means not only an oral or written expression but
also non-verbal conduet of a person intended by him as a substitute for
words in expressing the matter stated.

(2) ‘““Declarant’’ is a person who makes a statement.
(3) ““Perceive’’ means acquire knowledge through one’s ewa senses.

(4) ‘‘Public Offeiad? officer or employee of a state or territory of the
United States ’’ includes an official of a politieal subdivision of sueh
state or territory and of o munieipality an officer or employee of :

(a) This State or any county, city, district, authority, agency or
other political subdivision of this State.

(b) Any other state or territory of the United States or any public
entity in any other state or territory that is substantially equivalent
to the public entities included under paragraph (a) of this subdi-
VISTON.

(5) ‘‘State’’ includes each of the United States and the District of
Columbia.

€63 LA business” a8 used in exeeption (13} shall inchide every kind
of business; profession; on. calling oF ion of institutions,
wwhether earried on for profit or not:

(6) €4 Except as otherwise provided in subdivision (7) of this
rule, ‘‘unavailable as a witness’’ ineludes situntions where means that
the witness declarant is :

(a) Exempted on the ground of privilege from testifying concern-
ing the matter to which his statement is relevant . ; e

(b) Disqualified from testifying to the matter .; ox

(¢) Dead or unable to be present ox attend or to testify at the hearing
because of death or then existing physiest or mental Huesss; o age,
sickness, infirmity or imprisonment,

(d) Absent beyond the jurisdiction of the court to compel appear-
ance by its process . ; e

(e) Absent from the plaee of hearing beeause and the proponent
of his statement dees not know and with diligenee has been been unable
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to aseertain his whereabouts: has exercised reasonable diligence but has
been unable to procure his attendance by subpoena.

(7) For the purposes of subdivision (6) of this rule, But a witness
declarant is not unavailable as a witness:

(a) If the judge finds that his the exemption, disqualification,
death, inability or absence of the declarant is due to the procurement
or wrongdoing of the proponent of his statement for the purpose of
preventing the witness declarant from attending or testifying ;; or
to the eulpable negleet of sueh party; or

(b) If unavailability is claimed under eleuse {&) of the preceding
paragraph because the declarant is absent beyond the jurisdiction of
the court to compel appearance by its process and the judge finds that
the deposition of the declarant could have been taken by the proponent
by the exercise of reasonable diligence and without undue hardship ;
or expense. and that the probable importanee of the testimeony is such
a8 to justify the expense of toling such deposition:

(8) ““‘Former testimony’’ means:

(a) Testimony given wunder oath or affirmation as a witness n
a former hearing or trial of the same action or proceeding;

(b) Testimony given under oath or affirmation as a witness n
another action or proceeding conducted by or under the supervision of
a court or other official agency having the power to determine contro-
versies; and

(c¢) Testimony in a deposition taken in compliance with law in
another action or proceeding.

COMMENT

This rule defines terms used in Rules 62-66. It has been consider-
ably revised in form in the interest of clarity of statement.

The significance of the definition of ‘‘statement’’ contained in URE
Rule 62(1) is discussed in the comment to the opening paragraph of
Rule 63.

URE Rule 62(6) has been omitted because ‘“a business’’ is used only
in subdivisions (13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase ‘‘unavailable as a witness,”” and this
phrase is used in URE Rules 62-66 to state the condition which must
be met whenever the admissibility of hearsay evidence is dependent
upon the present unavailability of the declarant to testify. The admis-
sibility of evidence under certain hearsay exceptions provided by exist-
ing California law is also dependent upon the unavailability of the
hearsay declarant to testify. But the eonditions constituting unavail-
ability under existing law vary from exception to exception without
apparent reason. Under some exceptions the evidence is admissible if
the declarant is dead; under others, the evidence is admissible if the
declarant is dead or insane; under others, the evidence is admissible if
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the declarant is absent from the jurisdietion. For these varying stand-
ards of unavailability, Rule 62 substitutes a uniform standard.

The phrase ‘‘unable to attend or testify because of age, sickness, in-
firmity or imprisonment,”’ which has been substituted for somewhat
similar language in the URE standard of unavailability, is taken from
Code of Civil Procedure Section 2016(d) (3) (iii)—the 1957 discovery
statute.

The phrase ‘‘unavailable as a witness’’ as defined in Rule 62 includes,
in addition to cases where the declarant is physically unavailable (dead,
insane, or absent from the jurisdietion), situations in which the de-
clarant is legally unavailable, .e., where he is prevented from testifying
by a claim of privilege ¢ or is disqualified from testifying. There is no
valid distinetion between admitting the statements of a dead, insane or
absent declarant and admitting those of one who is legally not available
to testify. Of course, if the out-of-court declaration is itself privileged,
the fact that the deeclarant is unavailable to testify at the hearing on
the ground of privilege will not make the declaration admissible. As has
been pointed out above, the exceptions to the hearsay rule that are set
forth in the subdivisions of Rule 63 do not declare that the evidence de-
seribed is necessarily admissible. They merely declare that such evi-
dence is not inadmissible under the hearsay rule. If there is some other
rule of law—such as privilege—which makes the evidence inadmissible,
the court is not authorized to admit the evidence merely because it falls
within an exeeption to the hearsay rule. Rules 62-66, therefore, will per-
mit the introduction of hearsay evidence where the declarant is unavail-
able because of privilege only if the declaration itself is not privileged
or inadmissible for some other reason.

The last clause of subdivision (7) has been deleted because it adds
nothing to the preceding language.

Subdivision (8) has been added to permit convenient use of the de-

fined term—‘‘former testimony’’—in the former testimony exceptions,
Rule 63(3) and (3.1).

Rule 63. Hearsay Evidence Excluded—Exceptions

Opening Paragraph: General Rule Excluding Hearsay Evidence

RuLe 63. Evidence of a statement which is made other than by a
witness while testifying at the hearing and 4s offered to prove the truth
of the matter stated is hearsay evidence and 4s inadmissible except:

COMMENT

This provision prior to the word ‘‘except,’”’ states the hearsay rule
in its classical form, with one qualification: because the word ‘‘state-
ment’’ is defined in Rule 62(1) to mean only oral or written expression
and assertive nonverbal conduct—i.e., nonverbal conduct intended by
the actor as a substitute for words in expressing a matter—it does not
define as hearsay at least some types of nonassertive conduct which our

¢« Under URE Rules 23-40, which will be the subject of a later recommendation of the
Commission, a privilege must be claimed by the holder, or by some person en-
titled to claim it for him, in order to be operative. Hence, under Rule 62, it will
be necessary for the privilege to be claimed before the court may find the
declarant unavailable on that ground.
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courts today would probably regard as amounting to extrajudicial
declarations and thus hearsay, e.g., the flight of X as evidence that he
committed a crime. The Commission agrees with the draftsmen of the
URE that evidence of nonassertive conduct should not be regarded as
hearsay for two reasons. First, such conduet, being nonassertive, does
not involve the veracity of the declarant; hence, one of the prinecipal
reasons for the hearsay rule—to exclude declarations where the veracity
of the declarant cannot be tested by cross-examination—does not apply.
Second, there is frequently a guarantee of the trustworthiness of the
inference to be drawn from such nonassertive conduct in that the
conduect itself evidences the actor’s own belief in and hence the truth
of the matter inferred. To put the matter another way, in such cases
actions speak louder than words.

The word ‘‘except’’ introduces 31 subdivisions drafted by the Com-
missioners on Uniform State Laws which define various exeeptions to
the hearsay rule. These and several additional subdivisions added by
the Commission .are commented upon individually below.

Subdivision (1): Previous Statement of Trial Witness

(1) A statement previousky made b¥ a person who is present ab the
ment and its subjeet motter; provided the stotement wonld be admis-
gible if made by deelarant while testifying as a witness; A statement
made by a person who is a witness at the hearing, but not made at the
hearing, if the statement would have been admissible if made by him
while testifying and the statement:

(a) Is inconsistent with his testimony at the hearing and is offered
in compliance with Rule 22°5; or

(b) Is offered after evidence of a prior inconsistent statement or of
a recent fabrication by the witness has been recetved and the statement
is one made before the alleged inconsistent statement or fabrication
and is consistent with his testimony at the hearing; or

(¢) Concerns a matter as to which the witness has no present recol-
lection and 1s contained in a writing which (i) was made at a time
when the fact recorded in the writing actually occurred or was fresh
in the witness’s memory, (it) was made by the witness himself or under
his direction or by some other person for the purpose of recording the
witness’s statement at the time it was made, (iit) is offered after the

5 Rule 22 will be the subject of a later study and recommendation by the Commission.
The rule as proposed by the Commissioners on Uniforin State Laws is as follows:
“As affecting the credibility of a witness (a) in examining the witness as to a
statement made by him in writing inconsistent with any part of his testimony it
shall not be necessary to show or read to him any part of the writing provided
that if the judge deems it feasible the time and place of the writing and the
name of the person addressed, if any, shall be indicated to the witness; (b)
extrinsic evidence of prior contradictory statements, whether oral or written,
made by the witness, may in the discretion of the judge be excluded unless the
witness was so examined while testifying as to give him an opportunity to iden-
tify, explain or deny the statement; (c) evidence of traits of his character other
than honesty or veracity or their opposites, shall be inadmissible; (d) evidence
of specific instances of his conduct relevant only as tending to prove a trait of
his character, shall be inadmissible.”
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witness testifies that the statement he made was a true statement of
such fact and (W) is offered after the writing is authenticated as an
accurate record of the statement.

COMMENT

The Commission recommends against adoption of Rule 63(1) of the
URE, which would make admissible any extrajudicial statement which
was made by a declarant who is present at the hearing and available
for cross-examination. URE 63(1) would permit a party to put in his
case through written statements carefully prepared in his attorney’s
office, thus enabling him to present a smoothly coherent story which
could often not be duplicated on direet examination of the declarant.
The prohibition against leading questions on direct examination would
be avoided and much of the protection against perjury provided by
the requirement that in most instances testimony be given under oath
in court would be lost. Inasmuch as the declarant is, by definition, avail-
able to testify in open court, the Commission does not believe that so
broad an exception to the hearsay rule is warranted.

The Commission recommends, instead, that the present law respecting
the admissibility of out-of-court declarations of trial witnesses be codi-
fied with some revisions. Accordingly, paragraph (a) restates the pres-
ent law respecting the admissibility of prior inconsistent statements
and paragraph (b) substantially restates the present law regarding the
admissibility of prior consistent statements except that in both in-
stances the extrajudicial declarations are admitted as substantive evi-
dence in the cause rather than, as at the present, solely to impeach the
witness in the case of prior inconsistent statements and, in the case of
prior consistent statements, to rebut a charge of recent fabrication. It
is not realistic to expect a jury to understand and apply the subtle dis-
tinctions taken in the present law as to the purposes for which the extra-
judicial statements of a trial witness may and may not be used. More-
over, when a party needs to use a prior inconsistent statement of a trial
witness in order to make out a prima facie case or defense, he should
be able to do so. In many cases the prior inconsistent statement is more
likely to be true than the testimony of the witness at the trial because
it was made nearer in time to the matter to which it relates and is less
likely to be influenced by the controversy which gave rise to the litiga-
tion.

Paragraph (c) makes admissible what is usually referred to as ‘‘past
recollection recorded.’”” This paragraph makes no radical departure
from existing law, for its provisions are taken largely from the pro-
visions of Section 2047 of the Code of Civil Procedure. There are, how-
ever, two substantive differences between paragraph (¢) and existing
California law:

First, our present law requires that a foundation be laid for the
admission of such evidence by showing (1) that the writing recording
the statement was made by the witness or under his direction, (2) that
the writing was made at a time when the fact recorded in the writing
actually occurred or at such other time when the fact was fresh in the
witness’s memory and (3) that the witness ‘‘knew that the same was
correctly stated in the writing.”” Under paragraph (c), however, the
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writing may be made not only by the witness himself or under his diree-
tion but also by some other person for the purpose of recording the
witness’s statement at the time it was made. In addition, paragraph (c)
permits testimony of the person who recorded the statement to be used
to establish that the writing is a correct record of the statement. The
Commission believes that sufficient assurance of the trustworthiness of
the statement is provided if the declarant is available to testify that he
made a true statement and the person who recorded the statement is
available to testify that he accurately recorded the statement.

Second, under paragraph (¢) the document or other writing embody-
ing the statement is itself admissible in evidence whereas under the
present law the declarant reads the writing on the witness stand and
the writing is not otherwise made a part of the record unless it is
offered in evidence by the adverse party.

Subdivision (2): Affidavits
(2) Affdavite to the extent admissible by the statutes of this states

CoMMENT
The Commission does not recommend the adoption of subdivision (2).
Rule 63(32) and Rule 66.1 will continue in effect the present statutes
which set forth the conditions under which affidavits are admissible.

Subdivision (3): Former Testimony Offered Against a Party
to the Former Action or Proceeding

(3) Subjeet to the same lLimitations and objections as theugh the
deelarant were testifying in person; {a) testimony in the form of 8
deposition teken in complianee with the law of this state for use as
findy +that the deeclorant is unavailable as & withess ab the hearing;
testimony given a9 & withess i another aetion or in & deposition taken
in eomplinnee with law for use a5 testimeny in the trial of another
aetion; when () the testimony is offered against & party who offered it
in his own behalf on the former ocension; or againgt the sueceessor in
interest of sueh party; or (i) the issue i sueh thet the adverse pardy
has in the aetion in which the testimony is offereds Ercept as otherwise
provided in this subdivision, former testimony if the judge finds that
the declarant is unavailable as a witness and that:

(a) The former testimony is offered against a person who offered it
in evidence in his own behalf on the former occasion or against the suc-
cessor in interest of such person; or

(b) The party against whom the testimony is offered was a party to
the action or proceeding in which the testimony was given and had the
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right and opportunity for cross-examination with an interest and
motive similar to that which he has at the hearing, except that testi-
mony m ¢ deposition taken in another action or proceeding and testi-
mony given in a preliminary examinagtion in another criminal action
or proceeding is not admissible under this paragraph against the de-
fendant in a criminal action or proceeding unless it was received in
evidence at the trial of such other action or proceeding.

Ezcept for objections to the form of the question which were not
made at the time the former testimony was given and objections based
on competency or privilege which did not exist at that time, the ad-
missibility of former testimony wunder this subdiviston s subject to
the same limitations and objections as though the declarant were testify-
ing 1n person.

COMMENT

See Comment under Rule 63(3.1).

Subdivision (3.1): Former Testimony Offered Against a Person
Not a Party to the Former Action or Proceeding

(3.1) Ezcept as otherwise provided in this subdivision, former testi-
mony tf the judge finds that:

(a) The declarant is unavailable as a witness;

(b) The former testimony is offered in a civil action or proceeding
or against the people in a criminal action or proceeding ; and

(c) The issue 1s such that a party to the action or proceeding in
which the former testimony was given had the right and opportunity
for cross-examination with an interest and motive similar to that which
the party against whom the testimony 1s offered has at the hearing.

Ezxcept for objections based on competency or privilege which did
not exist at the time the former testimony was given, the admissibility
of former testimony under this subdivision is subject to the same lim-
itations and objections as though the declarant were testifying in
person.

COMMENT

The Commission recommends against the adoption of URE 63(3) (a).
This paragraph would make admissible as substantive evidence any
deposition taken ‘‘for use as testimony in the trial of the action in
which it is offered’’ without the necessity of showing the existence of
any such special circumstances as the unavailability of the deponent.
In 1957 the Legislature enacted a statute (Code Civ. Proec. §§ 2016-
2035) dealing comprehensively with discovery and the circumstances
and conditions under which a deposition may be used at the trial of
the action in which the deposition is taken. The provisions of the
statute respecting admissibility of depositions are narrower than URE
63(3(a). The Commission believes that it would be unwise to recom-
mend substantive revision of the 1957 discovery legislation before sub-
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stantial experience has been had thereunder. Rule 63(32) and Rule 66.1
will continue in effect the existing law relating to the use of a deposi-
tion as evidence at the trial of the action in which the deposition is
taken.

Under existing law, the admissibility of depositions in other actions
is apparently governed by the former testimony exception to the hear-
say rule contained in subdivision 8 of Code of Civil Procedure Section
1870. Under the Uniform Rules as revised by the Commission, the
admissibility of depositions in other actions will be governed by the
former testimony exception contained in subdivisions (3) and (3.1)
of Rule 63.

The Commission recommends a modification of URE 63(3) (b). URE
63(3) (b) has two important preliminary qualifications of admissibil-
ity: (1) the declarant must be unavailable as a witness and (2) the
testimony is subject to the same limitations and objections as though
the declarant were testifying in person. The Commission recommends
that the first qualification be retained but that the second be modified
in two respects: (1) to provide that in most cases where former testi-
mony is offered against a party who was also a party to the former
action any objection to the form of a question that was not made at the
time the former testimony was given is waived; and (2) to make clear
that the validity of objections based on competency or privilege is to
be determined by reference to the time the former testimony was given.
Existing California law is not clear on this latter point; some Califor-
nia deeisions indicate that competency and privilege are to be deter-
mined as of the time the former testimony was given but others indi-
cate that competeney and privilege are to be determined as of the time
the former testimony is offered in evidence.

To aceommodate this revision, the Commission has proposed two
subdivisions dealing with former testimony: subdivision (3) which
covers former testimony offered against a person who was a party
to the proceeding in which the former testimony was given and sub-
division (3.1) which covers former testimony offered against a person
who was not a party to such proceeding but whose motive for cross-
examination is similar to that of a person who had the right and oppor-
tunity to cross-examine the declarant at the time the former testimony
was given.

These provisions narrow the scope of the former testimony exception
to the hearsay rule proposed by the Commissioners on Uniform State
Laws. Nevertheless, they go beyond existing California law, which
admits testimony taken in another legal proceeding only if the pro-
ceeding was a former action between the same parties or their pred-
ecessors in interest, relating to the same matter, or was a former trial
or a preliminary hearing in the action or proceeding in which the
testimony is offered. However, under the provisions recommended by
the Commission the former testimony is admissible only if the party
against whom it is offered previously offered it in his own behalf or if
a party to the previous action had the right and opportunity to cross-
examine the declarant at the time the former testimony was given with
an interest and motive similar to that which the person against whom
the evidence is offered has at the hearing. Thus, for example, testimony
contained in a deposition that was taken, but not offered in evidence
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at the trial, in a different action would be excluded if the judge deter-
mined that the deposition was taken for discovery purposes and that
a party did not subject the witness to a thorough cross-examination in
order to avoid a premature revelation of the weaknesses in his testi-
mony or in the adverse partv’s case. In such a situation, the interest
and motive for cross-examination on the previous occasion would have
been substantially different from the interest and motive of the party
against whom such evidence is being offered at the trial of another
action.

In these subdivisions, there are two limitations on the extent to which
former testimony may be used in a eriminal case:

(1) Under subdivision (3)(b) former testimony that was given at
a preliminary hearing of a eriminal action other than the action in
which it is offered and former testimony in a deposition taken in an-
other action or proceeding are inadmissible against the defendant in a
eriminal case unless such former testimony was also introduced at the
trial of the other action. This exception to the general rule stated in
subdivision (3)(b) insures that the person acecused of erime will have
an adequate opportunity to cross-examine the witnesses against him.

(2) Former testiniony is admissible under subdivision (3.1) only
against the prosecution in criminal cases. This limitation has been made
to preserve the right of a person accused of crime to confront and
cross-examine the witnesses against him. When a person’s life or liberty
is at stake—as it is in a criminal trial-—the Commission does not
believe that the aceused should be compelled to rely on the fact that
another person has had an opportunity to cross-examine the witness.

Even with these limitations, these subdivisions will permit a broader
range of hearsay.to be introduced against the defendant in a criminal
action than is permitted under existing California law. Under the
existing law as contained in Penal Code Section 686, former testimony
is admissible against the defendant in a eriminal action only if the
former testimony was given in the same action—at the preliminary
hearing, in a deposition or in a prior trial of the action.

Subdivision (4): Contemporaneous and Spontaneous Statements
(4) A statement :

(a) Which the judge finds was made while the declarant was per-
ceiving the act, condition or event er eenditienr which the statement
narrates, describes or explains ;- or

(b) Which the judge finds was made while the deelarant was vnder
the stress of a nervous exeitement eaused by sueh pereephion; o (1)
purports to state what the declarant perceived relating to an act, con-
dition or event which the statement narrates, describes or explains and
(1) was made spontaneously while the declarant was under the stress of
excitement caused by such perception.

‘e H the declarant is unavailable as a witness; a statement narrat-
ing. deseribing o Ininine an or Yot hieh the sud
finds was made by the declarant at a time when the matter had been
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made in good faith prier to the commencement of the aetion:

COMMENT

Paragraph (a) may go beyond existing law. There is an adequate
guarantee of the trustworthiness of such statements in the contempo-
raneousness of the declarant’s perception of the act, condition or event
and his narration of it; in such a situation there is obviously no prob-
lem of recollection and virtually no opportunity for fabrication.

Paragraph (b), as revised, is a codification of the existing exception
to the hearsay rule which makes excited statements admissible. The ra-
tionale of this exception is that the spontaneity of such statements and
the declarant’s state of mind at the time when they are made provide
an adequate guarantee of their trustworthiness.

Paragraph (c¢) has been deleted. This paragraph would make the
statements with which it is concerned admissible only when the declar-
ant is unavailable as a witness ; hence its rejection will doubtless exclude
the only available evidence in some cases where, if admitted and be-
lieved, such evidence might have resulted in a different decision. The
Commission recommends such rejection, however, for the reason that
the paragraph would make routinely taken statements of witnesses in
personal injury actions admissible whenever such witnesses are unavail-
able at the trial. Both the authorship (in the sense of reduction to
writing) and the aceuracy of such statements are open to considerable
doubt. Moreover, as such litigation and preparation therefor is rou-
tinely handled, defendants are more often in possession of statements
meeting the specifications of paragraph (¢) than are plaintiffs; and it
is undesirable thus to weight the scales in a type of action which is so
predominant in our courts.

Subdivision (5): Dying Declarations

(5) A statement by a person unavailable as & Wwithess beeause of his
death since deceased if the judge finds that it would be admissible if
made by the declarant at the hearing and was made under a sense of
tmpending death, voluntarily and in good faith and while the deelarant
wes eonseious of his impending death and believed tn the belief that
there was no hope of his recovery . +

COMMENT

This is a broadened form of the well-established exception to the
hearsay rule which makes dying declarations admissible. The existing
law—Code of Civil Procedure Section 1870(4) as interpreted by our
courts—makes such declarations admissible only in criminal homicide
actions and only when they relate to the immediate cause of the declar-
ant’s death. The rationale of the exception—that men are not apt to
lie in the shadow of death—is as applicable to any other declaration
that a dying man might make as it is to a statement regarding the
immediate cause of his death. Moreover, there is no rational basis for
differentiating, for the purpose of the admissibility of dying declara-
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tions, between civil and criminal actions or among various types of
criminal actions.

The term ‘‘since deceased’’ has been substituted for ‘‘unavailable
as a witness because of his death’’ so that the question whether the
proponent caused the declarant’s death to prevent him from testifying
may not be considered in determining the admissibility of the declara-
tion. (See URE 62(7) (a) as revised.) If a dying declaration would tend
to exonerate the proponent of the evidence, the declaration should not
be withheld from the jury even though there is other evidence from
which the judge might infer that the proponent caused the declarant’s
death to prevent him from giving ineriminating testimony.

The Commission has rearranged and restated the language relating
to the declarant’s state of mind regarding the impendency of death,
substituting the language of Code of Civil Procedure Section 1870(4)
for that of the draftsmen of the URE. It has also added the require-
ment that the statement be one that would be admissible if made by the
declarant at the hearing, since in the absence of this requirement the
declarant’s conjecture as to the matter in question might be held to
be admissible.

<

Subdivision (6): Confessions

(6) I= & erizninal proecceding as against the aeceused; & previous shate-
ment by him relative o the offense charged if; and only if; the judge
finds that the seeused when making the statement was eonseious and
was eapable of understanding what he said and did; and that he was
Bot indueed to make the statement {a) under eompulsion or by inflie-
tion or threats of infliction of suffering upon him or aneother; or by
prolonged interzogation under sueh eireumstanees as to render the
gtatement inveluntary; or {b) by threats or promises coneerning aetion
to be taken by o publie official with reference to the erime; bkely to
eause the aceused to make sueh o statement falsely; and made by @
persen whom the aeceused reasonably believed to hawve the power or
authority to exeente the sames As against the defendant in a criminal
action or proceeding, a previous statement by him relative to the
offense charged, but only if the judge finds that the statement was
made freely and voluntarily and was not made:

(a) Under circumstances likely to cause the defendant to make a
false statement ; or

(b) Under such circumstances that it is inadmissible under the Con-
stitution of the United States or the Constitution of this State; or

(¢) During a period while the defendant was illegally detained by a
public officer or employee of the United States or a state or territory
of the United States.

COMMENT

As revised by the Commission, paragraphs (a) and (b) and the pre-
liminary language of this subdivision substantially restate the existing
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law governing the admissibility of defendants™ confessions and admis-
sions in eriminal actions or proceedings.

Paragraph (a) states a principle which is not only broad enough
to encompass all the situations covered by URE 63(6) but has the
additional virtue of covering as well analogous situations which, though
not within the letter of the more detailed language proposed by the
draftsmen of the URE, are nevertheless within its spirit.

Paragraph (b) is technically unnecessary. For the sake of complete-
ness, however, it is desirable to give express recognition to the fact
that any rule of admissibility established by the Legislature is subject
to the requirements of the Federal and State constitutions.

Paragraph (c) states a condition of admissibility that now exists in
the federal courts but which has not been applied in the California
courts. This paragraph will grant an accused person a substantial pro-
tection for his statutory right to be brought before a magistrate
promptly, for the rule will prevent the State from using the fruits of
the illegal conduct of law enforcement officers. The right .of prompt
arraignment is granted to assure an accused the maximum protection
for his constitutional rights. Paragraph () will implement this purpose
by depriving law enforcement officers of an Incentive to violate the ac-
cused’s right to be brought quickly within the protection of our judicial
system.

Subdivision (7): Admissions by Parties

(7) As against himself in either his individual or representative
capacity, a statement by a person who is a party to the a civil action
or proceeding whether such statement was made in his individual or &
representative capacity . and if the latter; who was aeting in sueh rep-

COMMENT

This exception merely restates existing law. The subdivision has
been made applicable only in a civil action or proceeding, since the
admissibility of admissions in criminal actions is governed by subdi-
vision (6).

The URE provision that an extrajudicial statement is admissible
against a party appearing in a representative capacity only if the state-
ment was made by him while acting in such capacity has been omitted.
The basis of the admissions exception to the hearsay rule is that because
the statements are the declarant’s own he does not need to cross-
examine. Moreover, a party has ample opportunity to deny, explain
or qualify the statement in the course of the proceeding. These con-
siderations apply to any extrajudicial statement made by one who is
a party to a judicial action or proceeding either in a personal or in a
representative capacity. More time might be spent in many cases in
trying to ascertain in what capacity a particular statement was made
than could be justified by whatever validity the distinetion made by
the draftsmen of the URE might be thought to have.
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Subdivision (8): Authorized and Adoptive Admissions

(8) As against a party, a statement :

(a) By a person authorized by the party to make a statement or
statements for him concerning the subject matter of the statement ;; or

(b) Of which the party , with knowledge of the content thereof, has,
by words or other conduct : manifested his adoption or his belief in its
truth . 4

COMMENT

This exception restates in substance the existing law with respect to
authorized and adoptive admissions.

Subdivision (9): Vicarious Admissions

(9) As against a party, a statement which would be admissible if
made by the declarant at the hearing if :

(a) The statement is that of an agent, partner or employee of the
party and (i) the statement concerned a matter within the scope of an
ageney or emplovnrent of the deelarant for the party and the agency,
partnership or employment and was made before the termination of
such relationship, and (i) the statemient is offered after, or in the
judge’s discretion subject to, proof by independent evidence of the
existence of the relationship between the declarant and the party; or

(b) the party and the deelarvant were participating in a plan %o
eommit 8 erime or a eivil wrong and the statement was relevant to the
eree and before s complete excention or other termination: The state-
ment ts that of a co-conspirator of the party and (1) the statement
was made prior to the termination of the conspiracy and in furtherance
of the common object thereof and (i) the statement is offered after
proof by independent evidence of the existence of the conspiracy and
that the declarant and the party were both parties to the conspiracy
at the time the statement was made; or

(e) In a cwil action or proceeding, the liability, obligation or duty
of the declarant is in issue one of the isswes between the party and the
proponent of the evidence of the statement is & legal hability of the
deelarant ; and the statement tends to establish that liability , obligation
or duty. =+

COMMENT

URE Rule 63(8) (a) makes authorized extrajudicial statements ad-
missible, Paragraph (9) (a) goes beyond this, making admissible against
a party specified extrajudicial statements of an agent, partner or
employee, whether or not authorized. .\ statement is admitted under
paragraph (9) (a), however, only if it would be admissible if made by
the, declarant at the hearing whereas no such limitation is applicable
to authorized admissions.
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The practical scope of paragraph (a) is quite limited. If the declarant
is unavailable at the trial, the self-inculpatory statements which it
covers would be admissible under URE 63(10) because they would be
against the declarant’s interest. Where the declarant is a witness at the
trial, many other statements ecovered by paragraph (a) would be admis-
sible as inconsistent statements under URE 63(1). Thus, paragraph (a)
has independent significance only as to noninculpatory statements of
agents, partners and employees who do not testify at the trial as to the
matters within the scope of the ageney, partnership or employment.
For example, the chauffeur’s statement following an accident, ‘‘It
wasn’t my fault; the boss lost his head and grabbed the wheel,”’ would
be inadmissible as a declaration against interest under subdivision (10),
it would be inadmissible as an authorized admission under subdivision
((g)), but it would be admissible under paragraph (a) of subdivision

There are two justifications for the narrow exception provided by
paragraph (a). First, because of the relationship which existed at the
time the statement was made, it is unlikely that the statement would
have been made unless it were true. Second, the existence of the rela-
tionship makes it highly likely that the party will be able to make an
adequate investigation of the statement without having to resort to
cross-examination of the declarant in open court.

Paragraph (a) has been revised in order to make clear that the
relationship between the party and the declarant must be established
by independent evidence. The revised language substantially restates
existing California law as found in Section 1870(5) of the Code of
Civil Procedure. The revised paragraph is, however, somewhat more
liberal than the existing California law; it makes admissible not only
statements that the principal has authorized the agent to make but
also statements that concern matters within the scope of the agency.
Under existing California law only the former statements are ad-
missible.

Paragraph (b) relates to the admissibility of hearsay statements of
co-conspirators against each other, The Commission has substituted for
the provision proposed by the Commissioners on Uniform State Laws
language which restates existing California law as found in Section
1870(6) of the Code of Civil Procedure. The revised language makes
clear that the conspiracy must be established by independent evidence
before the statement of the co-conspirator may be admitted. Under
paragraph (a) as revised by the Commission, the court may in its
diseretion receive the agent’s statement in evidence subject to the later
introduction of independent evidence establishing the relationship be-
tween the declarant and the party. Under paragraph (b), however, the
court is not granted this discretion to preclude the possibility that the
co-conspirators’ statements may be improperly used by the trier-of-fact
to establish the fact of the conspiracy and, in cases where the conspiracy
is not ultimately established, to prevent the prejudicial effect this gvi-
dence may have upon the trier-of-fact in resolving the question of guilt
on other crimes with which the defendant is charged.

Paragraph (c) restates in substance the existing California law,
which is found in Section 1851 of the Code of Civil Procedure, except
that paragraph (c), as revised, limits this exception to the hearsay
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rule to civil actions or proceedings. Most cases falling within this excep-
tion would also be covered by URE Rule 63(10) which makes admissible
declarations against interest. However, to be admissible under URE
63(10) the statement must have been against the declarant’s interest
when made whereas this requirement is not stated in paragraph (e).
Moreover, the statement is admissible under paragraph (c) irrespective
of the availability of the declarant whereas under revised Rule 63(10)
the statement is admissible only if the declarant is unavailable as a
witness. Some of the evidence falling within this exception, would also
be admissible under URE Rule 63(21) which makes admissible against
indemnitors and persons with similar obligations judgments establish-
ing the liability of their indemnitees.

Subdivision (21.1) supplements the rule stated in paragraph (c¢). It
permits the admission of judgments against a third person when one
of the issues between the parties is the liability, obligation or duty of
the third person and the judgment determines that liability, obligation
or duty. Together, paragraph (¢) and subdivision (21.1) codify the
holdings of the cases applying Code of Civil Procedure Section 1851.

Subdivision (10): Declarations Against Interest

(10) Subjeet to the Hmitations of exeeptions {635 If the declarant
is not a party to the action or proceeding and the judge finds that the
declarant is unavailable as a witness and had sufficient knowledge of
the subject, a statement which the judge finds was at the time of the
asgertion statement so far contrary to the declarant’s pecuniary or
proprietary interest or so far subjected him to the risk of civil or
eriminal liability or so far rendered tended to remder invalid a claim
by him against another or created such risk of making him an object
of hatred, ridicule or social disapprevat disgrace in the community that
a reasonable man in his position would not have made the statement
unless he believed it to be true, except that a statement made while
the declarant was in the custody of a public officer or employee of the
United States or a state or territory of the United States is not admis-
sible under this subdivision against the defendant in a criminal action
or proceeding.~

COMMENT

Insofar as this subdivision makes admissible a statement which was
against the declarant’s pecuniary or proprietary interest when made,
it restates in substance the common law rule relating to declarations
against interest except that the common law rule is applicable only
when the declarant is dead. The California rule on declarations against
interest, which is embodied in Sections 1853, 1870(4) and 1946 of the
Code of Civil Procedure, is perhaps somewhat narrower in scope than
the common law rule.

The justifications for the common law exception are necessity, the
declarant being dead, and trustworthiness in that men do not ordinarily
make false statements against their pecuniary or proprietary interest.
The Commission believes that these justifications are sound and that
they apply equally to the provisions of subdivision (10) which broaden
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the common law exception. Unavailability for other causes than death
creates as great a necessity to admit the statement. Reasonable men are
no more likely to make false statements subjecting themselves to civil
or eriminal liability, rendering their elaims invalid, or subjecting them-
selves to hatred, ridicule or social disgrace than they are to make false
statements against their pecuniary or proprietary interest.

URE 63(10) has been revised (1) to limit its secope to nonparty de-
elarants (incidentally making the c¢ross reference to exception (6)
unnecessary) ; (2) to write into it the present requirement of Code of
Civil Procedure Section 1853 that the declarant have ‘‘sufficient knowl-
edge of the subject’’; (3) to condition admissibility on the unavail-
ability of the declarant; and (4) to prohibit the use of such a declara-
tion against the defendant in a ceriminal case if the declarant was
in custody when the statement was made.

Subdivision (11): Voter’s Statements

A1) A statement by a voter eoncerning his qualifications to ¥ote on

COMMENT

This exception is not recognized at present in California. There is
neither a pressing necessity for the exception nor a sufficient guarantee
of the trustworthiness of the statements that would be admissible
under it.

Subdivision (12): Statements of Physical or Mental Condition of Declarant

(12) Unless the judge finds it was made in bad faith, a statement of :

(a) The declarant’s &} then existing state of mind, emotion or phys-
ical sensation, including statements of intent, plan, motive, design,
mental feeling, pain and bodily health, but except as provided in para-
graphs (b), (¢) and (d) of this subdivision not including memory or
belief to prove the fact remembered or believed, when such & mental or
physical condition is in issue or is relevant to prove or explain acts or
conduct of the declarant .; er

(b) A declarant who is unavailable as a witness as to his state of
mind, emotion or physical sensation at a time prior to the statement to
prove such prior state of mind, emotion or physical sensation when it
1s itself am issue in the action or proceeding but not to prove any fact
other than such state of mind, emotion or physical sensation.

by (¢) The declarant’s previous symptoms, pain or physical sensa-
tion, made to a physician consulted for treatmnent or for diagnosis with
a view to treatment, and relevant to an issue of declarant’s bodily
condition . +

(d) A declarant who is unavailable as a witness that he has or has
not made a will, or has or has not revoked his will, or that identifies his
will.
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COMMENT

Paragraphs (a) and (d) restate existing California law in substance.
Paragraph (d) is, of course, subject to the provisions of Sections 350
and 351 of the Probate Code which relate to the establishment of the
content of a lost or destroyed will.

Paragraph (b), too, restates a principle now found in the decisions
of California courts. Declarations of a previous mental state are now
admitted to prove the previous mental state, but they are generally
considered inadmissible to prove any fact other than the previous
mental state. For example, the statement of the driver of an automobile
indicating that he knew there were narcotics in the car at a prior
time has been held admissible to prove that he had knowledge of the
presence of the narcotics, but the same statement was said to be
inadmissible to prove the actual presence of the narcotics. The courts
have justified the admission of this kind of statement to prove the prior
mental state upon the theory that there is a sufficient continuity of
mental state so that a declaration showing the declarant’s then existing
belief concerning the previous mental state is relevant to determine
what the previous mental state was. Under this rationalization, and
under the state of mind exception as stated in paragraph (a), it is pos-
sible that a distinction might be drawn between substantially equivalent
statements on the basis of the particular words used. For example, if
the issue is whether a deed was given to another person with intent to
pass title, a statement by the donor that he does not own the property
in question or a statement by the donor that the donee does own the
property in question would be admissible as evidence of his present
state of mind which would be relevant to show the previous intent to
pass title. However, it is possible that the statement by the donor, ‘‘I
gave that property to B,”” might be excluded because the words on the
surface do not show present state of mind but show merely memory of
past events. To preclude the drawing of any such distinetion, paragraph
(b) abandons the ‘‘continuity of state of mind’’ rationalization for the
admission of declarations which show a previous mental state and pro-
vides directly for the admission of such declarations to prove the
previous mental state. Of course, under paragraph (b) the donor’s
statement would be admissible only to show the prior intent; it could
not be used to prove that he had executed and delivered the deed.

In another respect, though, paragraph (b) narrows the state of mind
exception as presently declared by the California courts. In a recent
criminal case, the California Supreme Court permitted a murder vie-
tim’s statements reporting threats by the defendant to be introduced
to show the state of mind of the declarant—to show the declarant’s fear
of the defendant—when the purpose of showing that state of mind was
not merely to show the declarant’s fear, but to give rise to the inference
that the defendant engaged in acts which caused the fear. Previously,
the courts uniformly had held that state of mind evidence could not
be used to prove past acts, either of the declarant or of any other per-
son. Paragraph (b) restores this limitation by permitting a statement
of a past state of mind to be used to prove only that state of mind when
the state of mind of the declarant is itself an issue and forbidding a
statement of past state of mind to be used to prove any other fact. In
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this respect, paragraph (b) supplements paragraph (a) which does not
permit evidence of a present memory or belief to be used to prove the
fact remembered or believed. These limitations are necessary to preserve
the hearsay rule; without them statements of past events could be used
as evidence of the occurrence of the events merely by a process of cir-
cuitous reasoning and the rule would be absorbed by the exception.

Paragraph (c) states a new exception to the hearsay rule. While
testimony may now be given relating to extrajudicial statements of the
type described, it is received selely as the basis for an expert’s opinion
and not as substantive evidence. The Commission believes that the cir-
cumstances in which such statements are made provide a sufficient
guarantee of their trustworthiness to justify admitting them as an
exception to the hearsay rule.

The provision that a statement covered by subdivision (12) is not
admissible if the judge finds that it was made in bad faith is a desirable
safeguard. It is no more restrictive than the discretion presently given
to the trial judge insofar as statements covered by paragraph (a) are
concerned.

Subdivision (13): Business Records

(13) Writings offered as memoranda o» reeords of aets; eonditions
or events to prove the faets stated therein; if the judge finds that they
were made in the zegular eourse of o business ab op abeub the Hime of
preparation were sueh as to indieate their trustworthinesss A writing
offered as a record of an act, condition or event if the custodian or
other qualified witness testifies to its identity and the mode of its
preparation and if the judge finds that it was made in the regular
course of a business, at or near the time of the act, condition or event,
and that the sources of information, method and time of preparation
were such as to indicate its trustworthiness. As used in this subdivision,
““a business’’ includes every kind of business, governmental activity,
profession, occupation, calling or operation of institutions, whether
carried on for profit or not.

COMMENT

This is the ‘‘business records’’ exception to the hearsay rule as stated
in language taken from the Uniform Business Records as Evidence
Act which was adopted in California in 1941 (Sections 1953e-1953h
of the Code of Civil Procedure) rather than the slightly different lan-
guage now proposed by the Commissioners on Uniform State Laws. If
there is any difference in substance between the two provisions, it is
preferable to continue with existing law which appears to have pro-
vided an adequate business records exception to the hearsay rule for
nearly 20 years. This subdivision does not, however, include the lan-
guage of Section 1953f.5 of the Code of Civil Procedure because that
section is not contained in the Uniform Act and inadequately attempts
to make explicit the liberal case-law rule that the Uniform Act permits
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admission of records kept under any kind of bookkeeping system,
whether original or copies, and whether in book, eard, looseleaf or some
other form. The case-law rule is satisfactory and Section 1953f.5 may
have the unintended effect of limiting the provisions of the Uniform
Act.

The words ‘‘governmental activity’’ have been added to the defini-
tion of ‘‘a business’’ so that it will be clear that records maintained
by any governmental agency, including records maintained by other
states and the federal government, are admissible if the foundational
requirements are met. This addition reflects existing California law,
for the Uniform Business Records as Evidence Act has been construed
to be applicable to governmental records.

Subdivision (14): Absence of Entry in Business Records

(14) Evidence of the absence of a memorandum or reeord from the
memoranda or records of a business (as defined in subdivision (13) of
this rule) of a record of an asserted act, event er condition ; or event,
to prove the non-occurrence of the act or event, or the non-existence
of the condition, if the judge finds that :

(a) It was the regular course of that business to make suek memeo-
rands records of all such acts, events o conditions or events, at or near
the time thereof or Wwithin & reasonable time thereafter of the act, con-
dition or event , and to preserve them ; and

(b) The sources of information and method and time of preparation
of the records of that business are such as to indicate that the absence
of a record of an act, condition or event warrants an inference that
the act or event did not occur or the condition did not exist.

COMMENT

The evidence admissible under this subdivision is now admissible in
California.

Subdivision (15): Reports of Public Officers and Employees

53 Subjeet to Rule 64 written reports or fSndings of faeb made by
& publie officinl of the United States or of a state or territory of the
perform the aeh reported; or {b) to observe the aet; eondition or event
reported; or {e) to imvestizate the faets eoncerning the aet; econdition
or event and to make findings or draw coneclusions based on sueh in-
vegtigation; A writing offered as a record or report of an act, condition
or event if the judge finds that:

(a) The writing was made by and within the scope of duty of a
public officer or employee of the United States or a state or territory
of the United States;
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(b) The writing was made at or near the time of the act, condition
or event; and

(¢) The sources of information and method of preparation are such
as to indicate its trustworthiness.

COMMENT

Subdivision (15) has been revised to restate in substance the existing
California law as found in Code of Civil Procedure Sections 1920 and
1926 as they have been interpreted by our courts.

Paragraphs (a) and (b) as proposed in the URE permitted the ad-
mission of official reports only if the officer who made the report had
personal knowledge of the facts reported. Under existing California
law, an official record or report may be admitted even though the
public officer making the record or report does not have personal
knowledge of the facts if a person with such personal knowledge re-
ported the facts to the public officer pursuant to a legal or official duty.
No reason is apparent for limiting this exception to the hearsay rule
as proposed in the URE.

Paragraph (c¢) as proposed in the URE would permit the introdue-
tion of police reports based on statements of witnesses interviewed at
the scene of an aecident and other official reports of a similar nature.
Such reports are not admissible now because they are not based upon
statements made to the reporting officer pursuant to a legal or official
duty. There is not a sufficient guarantee of the trustworthiness of such
reports or findings to warrant their admission into evidence.

The evidence that is admissible under this subdivision as revised is
also admissible under subdivision (13), the business records exception.
However, subdivision (13) requires a witness to testify as to the iden-
tity of the record and its mode of preparation in every instanee. Under
subdivision (15), as under existing law, the court may admit an official
record or report without requiring a witness to testify as to its identity
and mode of preparation if the eourt has judicial notice or if sufficient
independent evidence shows that the record or report was prepared in
such a manner as to assure its trustworthiness.

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64. (See the comment
on Rule 64.)

Subdivision (16): Reports of Vital Statistics

(16) Subjeet to Rule 64 Writings made as a record; or report e
finding of faet of a birth, fetal death, death or marriage , if the judge
finds that fa) the maker was authorized by statute to perform; to the
writing, and was required by statute to file the writing in a designated
public office a mwritten report of speeified matiters relating to the per-
formanee of suaeh funetions; and b the writing was made and filed as
se required by the statute. s
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COMMENT

This subdivision, as proposed in the URE, states too broad an excep-
tion to the hearsay rule in view of the great number and variety of
reports that must be filed with various administrative agencies.

The subdivision as revised is limited to official reports coneerning
birth, death and marriage. Reports of such events occurring within
Cahfornla are now adm1ss1b1e under the provisions of Section 10577
of the Health and Safety Code. The revised subdivision will broaden
the exception to include similar reports from other jurisdictions.

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64. (See the com-
ment on Rule 64.)

Subdivision (17): Content of Official Record

(17) Subjeet to Rule 64; (a) If meeting the requirements of authen-
tication under Rule 68, to prove the content of the reeord a writing in
the custody of a public officer or employee, a writing purporting to be
a copy thereof. of an offieta} reeord or of an entry therein;

(b) If meeting the requirements of authentication under Rule 69, to
prove the absence of a record in a specified office, a writing made by the
public officer or employee who is the official custodian of the effieial
records of the in that office ; reciting diligent search and failure to find
such record .+

CoMMENT

Paragraph (a) makes it possible to prove the content of a writing
in the custody of a public officer or employee by hearsay evidence in
the form of a writing purporting to be a copy thereof, provided the
copy meets the requirements of authentication under Rule 68.% Tt should
be noted that paragraph (a) does not make the content of the writing
admissible; warrant for its admission must be found in some other
exception to the hearsay rule.

Paragraph (b) makes it possible to prove the absence of a record in
an office by hearsay evidence in the form of a writing made by the
official custodian thereof stating that no such record has been found

¢ Rule 68 will be the subject of a later study and recommendation by the Law Re-
vision Commission. The rule as proposed by the Commissioners on Uniform
State Laws is as follows: “A writing purporting to be a copy of an official
record or of an entry therein, meets the requirement of authentication if (a) the
judge finds that the writing purports to be published by authority of the nation,
state or subdivision thereof, in which the record is kept; or (b) evidence has
been introduced sufficient to warrant a finding that the writing is a correct
copy of the record or entry; or (c) the office in which the record is kept is within
this state and the writing is attested as a correct copy of the record or entry
by a person purporting to be an officer, or a deputy of an officer, having the legal
custody of the record; or (d) if the office is not within the state, the writing is
attested as required in clause (¢) and is accompanied by a certificate that such
officer has the custody of the record. If the office in which the record is kept
is within the United States or within a territory or insular possession subject to
the dominion of the United States, the certificate may be made by judge of a
court of record of the district or political subdivision in which the record is
kept, authenticated by the seal of the court, or may be made by any public
officer having a seal of office and having official duties in the district or political
subdivision in which the record is kept, authenticated by the seal of his office.
If the office in which the record is kept is in a foreign state or country, the cer-
tificate may be made by a secretary of an embassy or legation, consul general,
consul, vice consul, or consular agent or by any officer in the foreign service
of the United States stationed in the foreign state or country in which the record
is kept, and authenticated by the seal of his office.”
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after a diligent search, provided the writing meets the requirements of
authentication under Rule 69.7 The phrase ‘‘official records of the
office” in this paragraph of the original URE rule has been modified
to avoid ambiguity and a possible interpretation which is more restric-
tive than is desirable.

Both exceptions are justified by the likelihood that such statements
made by custodians of such writings are acecurate and by the necessity
of providing a simple and inexpensive method of proving such faects.

The cross reference to URE 64 has been deleted because the Commis-
sion does not recommend approval of Rule 64, (See the comment on
Rule 64.)

Subdivision (18): Certificate of Marriage

(18) Subjeet to Rule 64 eertificates A certificate that the maker
thereof performed a marriage ceremony, to prove the trath of the
reeitals thereof fact, time and place of the marriage, if the judge finds
that :

(a) The maker of the certificate was, at the time and place certified
as the time and place of the marriage, was authorized by law to per-
form marriage ceremonies ;; and

(b) The certificate was issued at that time or within a reasonable
time thereafter . 4
COMMENT

This exception is broader than existing California law, which is
found in Sections 1919a and 1919b of the Code of Civil Procedure.
These sections are limited to church records and hence, as respects mar-
riages, to those performed by clergymen. Moreover, they establish an
elaborate and detailed authentication procedure whereas certificates
made admissible by subdivision (18) need only meet the general au-
thentication requirement of Rule 67 that ‘‘ Authentication may be by
evidence sufficient to sustain a finding of . . . authenticity . . .”’

It seems unlikely that this exception would be utilized in many cases
both because it will be easier to prove a marriage by the official record
thereof under Health and Safety Code Section 10577 and because such
evidence is likely to have greater weight with the jury. Where the cele-
brant’s certificate is offered, however, it should be admissible. The fact
that the certificate must be one made by a person authorized by law to
perform marriages and that it must meet the authentication require-
ment of Rule 67 provides sufficient guarantees of its trustworthiness to
warrant this exception to the hearsay rule.

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64. (See the com-
ment on Rule 64.)

"Rule 69 will be the subject of a later study and recommendation by the Law Re-
vision Commission. The rule as proposed by the Commissioners on TUniform
State Laws is as follows: “A writing admissible under exception (17)(b) of

Rule 63 is authenticated in the same manner as is provided in clause (c) or (d)
of Rule 68.”
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Subdivision (19): Records of Documents Affecting an Interest in Property

(19) Subjeet to Rule 64 The official record of a document purport-
ing to establish or affect an interest in property, to prove the content
of the original recorded document and its execution and delivery by
each person by whom it purports to have been executed, if the judge
finds that :

(a) The record is in faect a record of an office of a state or nation or
of any governmental subdivision thereof ; ; and

(b) An epplieable A statute authorized such a document to be
recorded in that office . 4

COMMENT

This exception largely restates existing California law, as found in
Section 1951 of the Code of Civil Procedure (documents relating to
real property) and Section 2963 of the Civil Code (chattel mortgages).

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64. (See the comment
on Rule 64.)

Subdivision (20): Judgment of Previous Conviction
€203 Evidenece of & final judement adjudeing & person guilty of a
felony t0 prove any faet essentinl to sustain the judgment;

COMMENT

The Commission declines to recommend subdivision (20). There is
no counterpart to this exception in our present law. Evidence admitted
under this subdivision would likely be given undue weight and would
therefore be highly prejudicial to the party against whom it is intro-
duced. There is no pressing necessity for creating such an exception : if
the witnesses in the eriminal trial are no longer available, their former
testimony will in many cases be admissible under subdivisions (3) and
(3.1) of Rule 63; if the witnesses are still available, they can be called
to testify concerning the disputed facts. Moreover, a plea of guilty in a
criminal action or proceeding is admissible under subdivision (7) in a
subsequent civil action or proceeding involving the same act or omission.

Subdivision (21): Judgment Against Persons Entitled to Indemnity

(21) To prove the wrong of the adverse party and the amount of
damages sustained by the judgment erediter any fact which was es-
sential to the judgment, evidence of a final judgment if offered by &
the judgment debtor in an action in whiek he seeks or proceeding to :

(a) Recover partial or total indemnity or exoneration for money
paid or liability incurred by kism because of the judgment ; ; provided
the judge finds that the judgment was rendered for da—ma-ges sustained
by the judgment ereditor as & result of the wrong of the adverse party
4o the present aetions
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(b) Enforce a warranty to protect the judgment debtor against the
Liability determined by the judgment ; or

(¢) Recover damages for breach of a warranty substantially the same
as a warranty determined by the judgment to have been breached.

COMMENT

URE 63(21) restates in substance a principle of existing California
law. The subdivision has been revised to incorporate a similar principle
found in the cases dealing with warranties. The purpose of the sub-
division is to make clear that such judgments are not inadmissible be-
cause they are hearsay. The effect to be given such judgments when in-
troduced must be determined by other law. See, for example, Civil Code
Section 2778(5) and (6) and Code of Civil Procedure Sections 1908
and 1963 (17).

Subdivision (21.1): Judgment Determining Liability, Obligation or Duty

(21.1) When the liability, obligation or duty of a third person is in
issue i a ciwil action or proceeding, evidence of a final judgment
against that person to prove such liability, obligation or duty.

COMMENT

This subdivision supplements the rule stated in subdivision (9)(e).
Together, they codify the holdings of the cases applying Section 1851
of the Code of Civil Procedure.

Subdivision (22): Judgment Determining Public Interest in Land

(22) To prove any fact which was essential to the judgment, evi-
dence of a final judgment determining the interest or lack of interest
of the publie or of a state or nation or governmental division thereof
a public entity in land, if effered by & party in ap action in whieh any
guch faet or sueh interest or lack of interest is a& material matters the
judgment was entered in an action or proceeding to which the public
entity whose interest or lack of interest was determined was a party.
As used in this subdivision, ‘ public entity’’ means the United States
or a state or territory of the United States or ¢ governmental subdivi-
ston of the United States or a state or territory of the United States.

COMMENT

URE 63(22) creates a new exception to the hearsay rule insofar
as the law of this State is concerned. However, the exception is sup-
ported by the case law of some jurisdictions. Evidence of this sort is
superior to reputation evidence which is admissible on questions of
boundary both under subdivision (27) and Code of Civil Procedure
Section 1870(11). The subdivision has been revised to require that the
publie entity involved be a public entity in the United States and a
party to the litigation resulting in the judgment. The materiality con-
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dition has been deleted as unnecessary, for it merely reiterates the
general principle that evidence must be material to be admissible.

Subdivision (23): Statement Concerning One’s Own Family History

(23) Unless the judge finds that the statement was made under such
circumstances that the declarant in making such statement had motive
or reason to deviate from the truth, a statement of a matter concern-
ing a declarant’s own birth, marriage, divorce, legitimacy, relationship
by blood or marriage, race-ancestry or other similar fact of his family
history, even though the declarant had no means of acquiring personal
knowledge of the matter declared, if the judge finds that the declarant
is unavailable as a witness. 4

COMMENT

As drafted URE 63(23) restates in substance existing California
law as found in Section 1870(4) of the Code of Civil Procedure except
that Section 1870(4) requires that the declarant be dead whereas un-
availability of the declarant for any of the reasons specified in Rule
62 makes the statement admissible under URE 63(23).

URE 63(23) has been revised to provide that a statement to which
it applies is not admissible if the court finds that the statement was
made under such circumstances that the declarant had a motive to
deviate from the truth in making the statement.

Subdivision (24): Statement Concerning Family History of Another

(24) Unless the judge finds that the statement was made under
such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth, a statement concerning the
birth, marriage, divorce, death, legitimacy, race-ancestry, relationship
by blood or marriage or other similar fact of the family history of a
person other than the declarant if the judge finds that the declarant
1s unavatlable as a witness and finds that:

(a) finds that The declarant was related to the other by blood or
marriage ; or

(b) finds that ke The declarant was otherwise so intimately associ-
ated with the other’s family as to be likely to have accurate informa-
tion concerning the matter declared; and made the statement (i) as
upon information received from the other or from a person related
by blood or marriage to the other ; or (i4) as upon repute in the other’s
family . ; and {b) finds that the deelarant iv unavailable as a withess;

COMMENT

As drafted URE 63(24) (a) restates in substance existing California
law as found in Section 1870(4) of the Code of Civil Procedure except
that under the latter the statement is admissible only if the declarant

2-—99700
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is dead whereas under the former unavailability for any of the reasons
specified in Rule 62 is sufficient.

URE 63(24) (b) is new to California law but the Commission be-
lieves that it is a sound extension of the present law to cover a situa-
tion that is within its basic rationale—e.g., to a situation where the
declarant was a family housekeeper or doctor or so close a friend as
to be ‘“one of the family’’ for purposes of being included by the
family in discussions of its history.

Here again, as in subdivision (23), language has been added which
will permit the trial judge to refuse to admit a declaration of this kind
where it was made in such circumstances as to cast doubt upon its
truthworthiness.

Subdivision (25): Statement Concerning Family History Based on
Statement of Another Declarant

25> A statement of o declarant that a statement admissible under
exeeptions {23} or {245 of this rile was made by another deelarant;
offered as tending to prove the truth of the matter deelared by beth
deelarants; if the judge finds that both deelarants are unavailable as
Fritnessess
COMMENT

The Commission does not recommend the adoption of URE 63(25).
This exception would make it possible to prove by the hearsay state-
ment of one declarant that another declarant made a hearsay statement
where the earlier statement made falls under subdivision (23) or (24)
of Rule 63 but the subsequent statement does not fall under any of the
recognized exceptions to the hearsay rule. There is no justification for
thus forging a two-link chain of hearsay just because the first hearsay
declaration would have been admissible if it could have been shown by
competent evidence to have been made. There is nothing to guarantee
the trustworthiness of the second hearsay statement.

Of course, if both statements are within exceptions to the hearsay
rule, the evidence will be admissible under Rule 66.

Subdivision (26): Reputation in Family Concerning Family History

(26) To prove the truth of the matter reputed, evidence of repu-
tation among members of a family; if the reputation concerns the
birth, marriage, divorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the family by blood or marriage .

COMMENT

Subdivision (26) restates in substance the existing California law,
which is found in subdivision (11) of Section 1870 of the Code of Civil
Procedure, except that Secton 1870(11) requires that the family repu-
tation in question have existed ‘‘previous to the controversy.’’ This
qualification is not a necessary part of subdivision (26) because it is
unlikely that a family reputation on a matter of pedigree would be
influenced by the existence of a controversy even though the declaration
of an individual member of the family, covered in subdivisions (23) and
(24), might be.
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Subdivision (26.1): Entries Concerning Family History

(26.1) To prove the birth, marriage, divorce, death, legitimacy, race-
ancestry or other fact of the family history of a member of the family
by blood or marriage, entries in family bibles or other family books
or charts, engravings on rings, family portraits, engravings on urns,
crypts or tombstones, and the like.

COMMENT
This subdivision restates in substance the existing California law

found in subdivision (13) of Section 1870 of the Code of Civil Pro-
cedure.

Subdivision (27);: Community Reputation Concerning Boundaries,
General History and Family History

(27) To prove the truth of the matter reputed, evidence of reputa-
tion in a community as tending to preve the truth of the matter

reputed; if o) the reputation concerns :

(a) Boundaries of, or customs affecting, land in the community -
and the judge finds that the reputation, if any, arose before contro-
VErsy . ; o

(b) +he reputation eoneerms An event of general history of the
community or of the state or nation of which the community is a
part; and the judge finds that the event was of importance to the com-
munity . ; ex

(e) the reputation eomeerns The date or fact of birth, marriage,
divorce ; or death ; legitimaey; relationship by bloed or marriage; or
raee aneestey of a person resident in the community at the time of
the reputation . ; ex seme other similar faet of his family history or of
been the subjeet of a reliable reputation in that ecommunity:

X
COMMENT

Paragraph (a) restates in substance the existing California law as
found in subdivision (11) of Section 1870 of the Code of Civil Pro-
cedure.

Paragraph (b) is a wider rule of admissibility than California’s
present rule, as found in subdivision (11) of Section 1870, which pro-
vides in relevant part that proof may be made of ‘‘common reputation
existing previously to the controversy, respecting facts of a public or
general interest more than thirty years old.”” The 30-year limitation
is essentially arbitrary. The important question would seem to be
whether a community reputation on the matter involved exists; its
age would appear to go more to its venerability than to its truth. It
is not necessary to include in paragraph (b) the qualification that the
reputation existed previous to the controversy. It is unlikely that a
community reputation respecting an event of general history would be
influenced by the existence of a controversy.
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Paragraph (c) restates what has been held to be the law of California
under Code of (ivil Procedure Section 1963(30) insofar as proof of
the fact of marriage is concerned. However, this paragraph has no
counterpart in California law insofar as proof of other facts relating
to pedigree is coneerned, proof of such faets by reputation now being
limited to reputation in the family. Paragraph (¢) as stated in the
URE, however, is too broad in that it might be construed in particular
cases to permit proof of what is essentially idle neighborhood gossip
relating to such matters as legitimacy and race ancestry. Accordingly,
the paragraph has been limited to proof by community reputation of
the date or fact of birth, marriage, divorce or death.

Subdivision (27.1): Statement Concerning Boundary

(27.1) If the judge finds that the declarant is unavaslable as a wit-
ness and had sufficient knowledge of the subject, a statement concerning
the boundary of land unless the judge finds that the statement was
made under such circumstances that the declarant in making such state-
ment had motive or reason to deviate from the truth.

COMMENT

This subdivision restates the substance of existing but uncodified
California law found in such cases as Morton v. Folger, 15 Cal. 275
(1860) and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1911).

Subdivision {28): Reputation as to Character

(28) 1£ a trait of & person’s charaeter at a speeified Hime 1o material;
To prove the truth of the matter reputed, evidence of his a person’s
general reputation with reference therete to his character or a trait of
his character at a relevant tinte in the community in which he then
resided or in a group with which he then habitually associated.; $e
prove the truth of the matter reputeds;

COMMENT

Subdivision (28) restates the existing California law in substance.
The materiality condition stated in the URE subdivision was omitted as
unnecessary, for it merely reiterates the general prineciple that evidence
must be material to be admissible. Of course, character evidence is ad-
missible only when the question of character is material to the matter
being litigated. The only purpose of the subdivision is to declare that
reputation evidence as to character or a trait of character is not inad-
missible under the hearsay rule.

Subdivision (29): Recitals in Documents Affecting Property

(29) Ividenee of A statement relevant to a material matter; con-
tained in a deed of conveyance or a will or other deewmnent writing pur-
porting to affect an interest in property, offered as tending to prove
the truth of the matter stated; if the judge finds that :

(a) The matter stated was relevant to the purpose of the writing;
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(b) The matter stated would be relevant wpen to an issue as to an
interest in the property - ; and that

(¢) The dealings with the property since the statement was made
have not been inconsistent with the truth of the statement.-

COMMENT

This subdivision restates in substance the existing California law
relating to recitals in dispositive instruments. Although language in
some cases appears to require that the dispositive instrument be ancient,
cases may be found in which recitals in dispositive instruments have
been admitted without regard to the age of the instrument. There is a
sufficient likelihood that the statements made in a dispositive document,
when related to the purpose of the docunient, will be true to warrant
the admissibility of such documents without regard to their age. The
words ‘‘offered as tending to prove the truth of the matter stated’’
have been deleted from the URE subdivision because they are unneces-
sary.

Subdivision (29.1): Recitals in Ancient Documents

(29.1) A statement contained in a writing more than 30 years old
when the statement has been since generally acted upon as true by per-
sons having an interest in the matter.

This subdivision clarifies the existing California law relating to the
admissibility of recitals in ancient documents by providing that such
recitals are admissible under an exception to the hearsay rule. Section
1963 (34) of the Code of Civil Procedure provides that a document more
than 30 years old is presumed genuine if it has been generally acted
upon as genuine by persons having an interest in the matter. The Su-
preme Court, in dietum, has stated that a docunient meeting this sec-
tion’s requirements is presumed to be genuine—presumed to be what
it purports to be—but that the genuineness of the document imports
no verity to the recitals contained therein. Recent cases decided by dis-
trict courts of appeal, however, have held that the recitals in such a
document are admissible to prove the truth of the facts recited. And in
some of these cases the courts have not insisted that the hearsay state-
ment itself be acted upon as true by persons with an interest in the mat-
ter; the evidence has been admitted upon a showing that the document
containing the statement is genuine. The age of a document is not a
sufficient guarantee of the trustworthiness of a statement contained
therein to warrant the admission of the statement into evidence. Aec-
cordingly, this subdivision makes clear that the hearsay statement itself
must have been generally acted upon as true for at least a generation
by persons having an interest in the matter.

Subdivision (30): Commercial Lists and the Like

(30) Evidenee of A statement s of matters of interest to persons en-
gaged in an eecupation, other than an opinion, contained in a tabula-
tion, list, directory, register, periodieat; or other published compilation
to prove the truth of any relevant matter so stated if the judge finds
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that the compilation is puablished for use by persons engaged in that
eceupation and is generally used and relied upon by thems persons en-
gaged in an occupation as accurate.

COMMENT

Subdivision (30) has no eounterpart in the California statutes. How-
ever, there has been some indication in judicial decisions that this ex-
ception may exist in California.

The Commission recommends subdivision (30) because the use of
such publications at the trial will greatly simplify and thus expedite
the proof of the matters contained in them. The trustworthiness of such
publications is adequately guaranteed by the fact that, being used in
the business community for the purpose for which they are offered in
evidenece, they must be made with care and aceuracy to gain the confi-
dence and reliance of the persons who purchase them.

The words ‘‘to prove the truth of any relevant matter so stated’’
have been deleted from the URE subdivision because they are unneces-
sary.

Subdivision (31): Learned Treatises

(31) A published itreatise; periodieal or pamphlet on a subjeet of
history; seienee or art to prove the truth of a matter stated therein if
the judge takes judicial notice; oF & witness experd in the subjeet testi
fies; that the treatise; periodiest or pamphlet is & reliable auwthority in
the sabjeet: Historical works, books of science or art, and published
maps or charts, when made by persons indifferent between the parties,
to prove facts of general notoriety and interest.

COMMENT

Revised subdivision (31) consists of the language of Section 1936
of the Code of Civil Procedure as modified in form only to conform to
the general format of the hearsay statute recommended by the Commis-
sion.

The admissibility of published treatises, periodicals, pamphlets and
the like has long been a subject of considerable controversy in this
State, much of it centered upon the desirability of permitting excerpts
from medical treatises to be read into evidence. Many of the criticisms
that are made concerning the present California statute might be re-
solved by removing some of the present limitations upon the scope
of cross-examination of expert witnesses. The Commission plans to
study and report on the scope of permissible cross-examination at a
later date in connection with its study of the Uniform Rules of Evi-
dence.

Subdivision (32): Evidence Admissible Under Other Laws

(32) Hearsay evidence declared to be admissible by any other law
of this State.
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COMMENT

There are many provisions in the California codes authorizing the
admission of various types of hearsay evidence. Subdivision (32) will
make it clear that hearsay evidence which is admissible under any
other statute will continue to be admissible unless such other statute
is expressly repealed in connection with the enactment of these rules.

No comparable exception is included in URE Rule 63 because URE
Rules 62-66 purport to provide a complete system governing the admis-
sion and exclusion of hearsay evidence.

Rule 64. Discretion of Judge Under Certain
Exceptions to Exclude Evidence

48); and 19 of Rule 63 shall be received only if the party offering
sueh weiting has delivered o eopy of it or so mueh therecof as may
relate o the eontroversy; to each adverse party & reasonable time before
trial unless the judge finds that sueh adverse party has not been un-

COMMENT

The Commission does not recommend the adoption of Rule 64. No
such requirement of pretrial disclosure now exists. The Commission
believes that modern discovery procedures provide the adverse parties
adequate opportunity to protect themselves against surprise.

Rule 65. Credibility of Declarant

Rule 65. Evidence of a statement or other conduct by a declarant
inconsistent with a statement of such declarant received in evidence
under an exception to Rule 63 ; is admissible not inadmissible for the
_purpose of discrediting the declarant, though he is given and has had
no opportunity to deny or explain such inconsistent statement or other
conduct . Any other evidence tending to impair or support the credibil-
ity of the declarant is admissible if it would have been admissible had
the declarant been a witness.

COMMENT

This rule deals with the impeachment of one whose hearsay statement
is in evidence as distinguished from the impeachment of a witness who
has testified. It has two purposes. First, it makes clear that such evi-
dence is not to be excluded on the ground that it is collateral. Second,
it makes clear that the rule applying to impeachment of a witness—
that a witness may be impeached by a prior inconsistent statement only
if a proper foundation is laid by calling his attention to the statement
and permitting him first to explain it—does not apply to a hearsay
declarant.
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Thus, Rule 65 would permit the introduction of evidence to impeach
a hearsay declarant in one situation where such impeaching evidence
would now be excluded. Our deeisions indicate that when testimony
given by a witness at a former trial is read into evidence at a subsequent
trial because the witness is not then available, his testimony cannot be
impeached by evidence of an inconsistent statement unless the would-be
impeacher laid the necessary foundation for impeachment at the first
trial or can show that he had no knowledge of the impeaching evidence
at the time of the first trial. The Commission believes, however, that the
trier-of-fact at the second trial should be allowed to consider the im-
peaching evidence in all cases.

No California case has been found which deals with the problem of
whether a foundation is required when the hearsay declarant is avail-
able as a witness at the trial. The Commission believes that no founda-
tion for impeachment should be required in this case. The party electing
to use the hearsay of such a declarant should have the burden of calling
him to explain or deny any alleged inconsistencies that tend to im-
peach him.

Rule 63(1) (a) provides that evidence of prior inconsistent state-
ments made by a witness at the trial may be admitted to prove the
truth of the matters stated. In contrast to Rule 63(1) (a), the evidence
admissible under Rule 65 may not be admitted to prove the truth of the
matter stated. Inconsistent statements that are admissible under Rule
65 may be admitted only to impeach the hearsay declarant. Unless the
declarant is a witness and subject to cross-examination upon the subject
matter of his statements, there is not a sufficient guarantee of the trust-
worthiness of his out-of-court statements to warrant their reception
as substantive evidence unless they fall within some recognized excep-
tion to the hearsay rule.

Rule 66. Multiple Hearsay

Rule 66. A statement within the scope of an exception to Rule 63
shall 15 not be inadmissible on the ground that i ineludes a statement
made by another deelarant and is offered to prove the fruth of the
ineluded statement if sueh ineluded statement iHsel the evidence of
such statement 1s hearsay evidence if the hearsay evidence of such
statement consists of one or more statements each of which meets the
requirements of an exception to Rule 63 .

COMMENT

This rule would make it possible to prove by the hearsay statement
of one declarant that another declarant made a hearsay statement
where each of the statements falls within an exception to Rule 63.
Although California cases may be found in which such evidence has
been admitted, the Commission is not aware of any California case
where the admissibility of ‘‘multiple hearsay’’ evidence has been
analyzed and discussed. But since each statement must fall within an
exception to the hearsay rule there is a sufficient guarantee of the
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trustworthiness of the statements to justify this qualification of the
hearsay rule.

The Commission has revised the rule to make it clear that, on occa-
sion, several hearsay statements may be admitted under this rule. For
instance, evidence of former testimony is admissible under Rule 63(3).
The evidence of such former testimony may be in the form of the
reporter’s record, which is admissible under Rule 63(15). A properly
authenticated copy of the report would be admissible under Rule
63(17). Even though ‘‘triple hearsay’’ is here involved, the Commis-
sion believes that there is a sufficient guarantee of the trustworthiness
of each statement, for each of them must fall within an exception to the
hearsay rule.

Rule 66.1. Savings Clause

Rule 66.1. Nothing in Rules 62 to 66, inclusive, shall be construed
to repeal by implication any other provision of law relating to hearsay
evidence.

COMMENT

No comparable provision is included in the URE, but the Commis-
sion has added this provision to make it clear that Rules 62-66 and the
existing code provisions dealing with the admission of hearsay evidence
are to be treated as cumulative. The proponent of hearsay evidence
may justify its introduction upon the basis of a URE exception or an
existing code provision or both.

Some of the existing statutes providing for the admission of hearsay
evidence will, of course, be repealed when the URE are enacted. The
Commission hereinafter recommends the repeal of all present code
provisions which are general hearsay exceptions and which are either
inconsistent with or substantially coextensive with the Rule 63 counter:
parts of such provisions. The statutes that will not be repealed when
the URE are enacted are, for the most part, narrowly drawn statutes
which make a particular type of hearsay evidence admissible under
specifically limited circumstances. It is neither desirable nor feasible
to repeal these statutes. This savings clause will make it clear that these
statutes are not impliedly repealed by Rule 63.

ADJUSTMENTS AND REPEALS OF EXISTING STATUTES

Scattered through the various codes are a number of statutes relating
to hearsay evidence. Some of these statutes deal with the problem of
hearsay generally, while others deal with the admissibility and proof
of certain specific documents and records or with a specific type of
hearsay in particular situations. The Commission has considered
whether these statutes should be repealed or amended in the light of
the Commission’s tentative recommendation concerning Article VIII
(Hearsay Evidence) of the Uniform Rules of Evidence.
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The Commission tentatively recommends the repeal of those code
provisions that set forth general exceptions to the hearsay rule which
are inconsistent with or substantially coextensive with the exceptions
provided in subdivisions (1) through (31) of Rule 63 as revised by
the Commission. The Commission, however, does not recommend the
repeal of the numerous provisions dealing with a particular type of
hearsay evidence in specific situations. These provisions are too numer-
ous and too enmeshed with the various acts of which they are a part
to make specific repeal a desirable or feasible venture. Moreover, many
of these provisions were enacted for reasons of public policy germane
to the acts of which they are a part and not for considerations relating
directly to the law of evidence. For example, the provisions of Section
2924 of the Civil Code (which makes the recitals in deeds executed
pursuant to a power of sale prima facie evidence of compliance with
certain procedural requirements and conclusive evidence thereof in
favor of bona fide purchasers) are to further a policy of protecting
titles to property acquired pursuant to such deeds. The Commission
has not considered these policies in its study of the Hearsay Article
of the Uniform Rules of Evidence, for these policies are not germane
to a study to determine what hearsay is sufficiently trustworthy to have
value as evidence. Therefore, the Commission does not recommend any
change in these statutes; and, to remove any doubt as to their status,
the Comission has hereinbefore recommended the addition of provi-
sions to the Uniform Rules of Evidence to make it clear that other
laws authorizing the admission of hearsay evidence which are not re-
pealed will have continued validity.

Set forth below is a list of the statutes which, in the opinion of the
Commission, should be revised or repealed. The reason for the sug-
gested revision or repeal is given after each section or group of sec-
tions.® References in such reasons to the Uniform Rules of Evidence
are to the Uniform Rules as revised by the Commission.

In many cases where it is hereafter stated that an existing statute
is superseded by a provision in the Uniform Rules of Evidence, the
provision replacing the existing statute may be somewhat narrower
or broader than the existing statute. In these cases, the Commission
believes that the proposed provision is a better rule, although in a given
case it be broader or narrower than the existing law.
mber of the sections listed below (in the text) refer to the ‘declaration, act

or omission” of a person in defining an exception to the hearsay rule. The super-
seding provisions of the Uniform Rules of Evidence refer only to a ‘‘statement.”
Rule 62 defines a ‘statement” as a declaration or assertive conduct, that is,
conduct intended by the declarant as a substitute for words. Rule 63 in stating
the hearsay rule provides only that ‘“statements’” offered to prove the truth of
the matter asserted are hearsay and inadmissible. Accordingly, insofar as these
sections of the Code of Civil Procedure refer to nonassertive conduct or to state-
ments which are themselves material whether or not true, these sections are no
longer necessary, for evidence of such facts is not hearsay evidence under the

Uniform Rules and hence is admissible under the general principle that all
relevant and material evidence is admissible.
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Code of Civil Procedure

Section 1848 provides:

1848. The rights of a party cannot be prejudiced by the declara-
tion, act, or omission of another, except by virtue of a particular re-
lation between them; therefore, proceedings against one cannot af-
fect another.

This section should be repealed. Insofar as it deals with hearsay it is
superseded by the opening paragraph of Rule 63 and the numerous ex-
ceptions thereto. If the section has a broader application, its meaning
is not clear and its possible applications are undesirable; hence, there
is no justification for retaining the section.

Section 1849 provides:

1849. Declarations of predecessor in title evidence. Where, how-
ever, one derives title to real property from another, the declaration,
act, or omission of the latter, while holding the title, in relation to
the property, is evidence against the former.

This section should be repealed. If a predecessor in interest of a
party is unavailable as a witness, his declarations against interest in
regard to his title are admissible under Rule 63(10). If the declarant
is available as a witness, he may be called and asked about the subject
matter of the declaration; and if he testifies inconsistently, the prior
statement may then be shown under Rule 63(1) (a) to prove the truth
of the matter stated. If the declarant is unavailable and the statement
cannot be classified as a declaration against interest, the Commission
does not believe that the statement is sufficiently trustworthy to be in-
troduced as evidence.

Section 1850 provides:

1850. Declarations which are a part of the transaction. Where
also, the deeclaration, act, or omission forms a part of a transaction,
which is itself the fact in dispute, or evidence of that fact, such
declaration, act or omission is evidence, as part of the transaction.

This section should be repealed. Insofar as it relates to hearsay, it
is superseded by Rule 63(4) providing an exception to the hearsay rule
for contemporaneous and spontaneous declarations. Insofar as it relates
to declarations that are themselves material, the section is unnecessary ;
for inasmuch as Rules 62 and 63 make clear that such declarations are
not hearsay, they are admissible under the general principle that rele-
vant evidence is admissible.

Section 1851 provides:

1851. And where the question in dispute between the parties is the
obligation or duty of a third person, whatever would be the evidence
for or against such person is prima facie evidence between the parties.

This seetion should be repealed. It is superseded by the exceptions
stated in Rule 63(9) (¢) and 63(21.1).
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Section 1852 provides:

1852. Declaration of decedent evidence of pedigree. The declara-
tion, act, or omission of a member of a family who is a decedent, or
out of the jurisdietion, is also admissible as evidence of common
reputation, in cases where, on questions of pedigree, such reputation
is admissible.

. This seetion should be repealed. It is superseded by the pedigree ex-
ceptions contained in subdivisions (23), (24), (26) and (27) of Rule 63.

Section 1853 provides:

1853. Declaration of decedent evidenece against his sueccessor in
interest. The declaration, act, or omission of a decedent, having suf-
ficient knowledge of the subjeet, against his pecuniary interest, is also
admissible as evidence to that extent against his suceessor in interest.

This section should be repealed. It is an imperfect statement of the
declaration against interest exception and is superseded by Rule 63 (10).

Section 1870(2) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

2. The act, declaration, or omission of a party, as evidence against
such party;

This subdivision should be deleted. It is superseded by the admissions
exception contained in Rule 63(7).

Section 1870(3) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:
3. An act or declaration of another, in the presence and within the
- observation of a party, and his eonduct in relation thereto;

" This subdivision should be deleted. It is superseded by the admissions
exception stated in Rule 63(8) (b).

- Section 1870(4) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

4. The act or declaration, verbal or written, of a deceased person
in respect to the relationship, birth, marriage, or death of any person
related by blood or marriage to such deceased person; the act or
declaration of a deceased person done or made against his interest in
respect to his real property; and also in criminal actions, the act or
declaration of a dying person, made under a sense of impending
death, respecting the cause of his death;

This subdivision should be deleted. The first clause is supersedad by
the pedigree exception contained in Rule 63(23). The second clause is
superseded by the exception relating to declarations against interest
contained in Rule 63(10). The third clause is superseded by the dying
declaration exception contained in Rule 63(5).
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Section 1870(5) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following faets:

5. After proof of a partnership or agency, the act or declaration
of a partner or agent of the party, within the scope of the partner-
ship or agency, and during its existence. The same rule applies to
the act or declaration of a joint owner, joint debtor, or other person
jointly interested with the party ;

This subdivision should be deleted. The first sentence, relating to
vicarious admissions of partners and agents, is superseded by the ex-
ceptions contained in Rule 63(8)(a) and 63(9)(a). The second sen-
tence, relating to vicarious admissions of joint owners or joint debtors
or other persons with joint interests, is superseded by Rule 63 (10) inso-
far as the statements involved are declarations against interest and the
declarant is unavailable. If the declarant is available as a witness, he
may be called and asked about the subject matter of the statement, and
if he testifies inconsistently, the prior statement may be shown under
Rule 63(1) (a) as evidence of the truth of the matter stated. If the
declarant is unavailable and the statement cannot be classified as a
declaration against interest, the Commission does not believe that the
statement is sufficiently trustworthy to be introduced as evidence.

Section 1870(6) provides:

1870. In conformity with the preceding provisions, ev1dence may
be given upon a trial of the following faects:

6. After proof of a conspiracy, the aet or declaration of a con-
spirator against his co-conspirator, and relating to the conspiracy ;

This subdivision should be deleted. It is superseded by the exception
relating to admissions of eo-conspirators contained in Rule 63(9) (b).

Section 1870(7) provides:

1870. 1In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

7. The act, declaration, or omission forming part of a transaction,
as explained in section eighteen hundred and fifty;

This subdivision should be deleted. Insofar as it relates to hearsay,
it is superseded by Rule 63(4) relating to contemporaneous and spon-
taneous declarations. Insofar as it relates to declarations that are them-
selves material, the section is unnecessary; for inasmuch as Rules 62
and 63 make clear that such declarations are not hearsay, they are ad-
missible under the general prineciple that relevant evidence is admis-
sible.

Section 1870(8) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

8. The testimony of a witness deceased, or out of the jurisdiction,
or unable to testify, given in a former action between the same parties,
relating to the same matter;
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This subdivision should be deleted. It is superseded by subdivisions
(3) and (3.1) of Rule 63 which relate to former testimony.

Section 1870(11) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following faets:

11, Common reputation existing previous to the controversy, re-
specting facts of a public or general interest more than thirty years
old, and in cases of pedigree and boundary ;

This subdivision should be deleted. It is superseded by the community
reputation exeeption contained in Rule 63 (27).

Section 1870(13) provides :

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

13. Monuments and inseriptions in public places, as evidence of
common reputation; and entries in family Bibles, or other family
books or charts; engravings on rings, family portraits, and the like,
as evidence of pedigree;

This subdivision should be deleted. It is superseded by the reputation
and pedigree exceptions contained in Rule 63(26), Rule 63(26.1) and
Rule 63(27).

Section 1893. This section should be revised to read:

1893. Every public officer having the custody of a public writ-
ing, which a citizen has a right to inspect, is bound to give him, on
demand, a certified copy of it, on payment of the legal fees therefor 3
aﬁdeueheepyis&dm&ss&-bleasewdeﬂeemhkee&sesaﬁdwﬁ-hhke

effeet as the original writing .

The language deleted is superseded by the exception pertaining to
copies of writings in the custody of public officers contained in Rule
63(17).

Section 1901 provides:

1901. A copy of a public writing of any state or country, at-
tested by the certificate of the officer having charge of the original,
under the public seal of the state or country, is admissible as evi-
dence of such writing.

This section should be repealed. It is superseded by the exception
pertaining to copies of writings in the custody of public officers con-
tained in Rule 63(17).

Sections 1905, 1906, 1907, 1918 and 1919 provide:

1905, A judicial record of this state, or of the United States,
may be proved by the production of the original, or by a copy thereof,
certified by the clerk or other person having the legal custody thereof.
That of a sister state may be proved by the attestation of the clerk
and the seal of the court annexed, if there be a clerk and seal, to-
gether with a certificate of the chief judge or presiding magistrate,
that the attestation is in due form.
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1906. A judicial record of a foreign counry may be proved by
the attestation of the clerk, with the seal of the court annexed, if
there be a clerk and a seal, or of the legal keeper of the record with
the seal of his office annexed, if there be a seal, together with a cer-
tificate of the chief judge, or presiding magistrate, that the person
making the attestation is the clerk of the court or the legal keeper
of the record, and, in either case, that the signature of such person
is genuine, and that the attestation is in due form. The signature of
the chief judge or presiding magistrate must be authenticated by the
certificate of the minister or ambassador, or a consul, viece-consul, or
consular agent of the United States in such foreign country.

1907. A copy of the judicial record of a foreign country is also
admissible in evidence, upon proof :

1. That the copy offered has been compared by the witness with
the original, and is an exact transcript of the whole of it;

2. That such original was in the custody of the clerk of the court
or other legal keeper of the same; and,

3. That the copy is duly attested by a seal which is proved to be
the seal of the court where the record remains, if it be the record
of a court; or if there be no such seal, or if it be not a record of a
court, by the signature of the legal keeper of the original.

1918. Other official documents may be proved, as follows:

1. Acts of the executive of this state, by the records of the state
department of the state; and of the United States, by the records of
the state department of the United States, certified by the heads of
those departments respectively. They may also be proved by public
documents printed by order of the legislature or congress, or either
house thereof.

2. The proceedings of the legislature of this state, or of congress,
by the journals of those bodies respectively, or either house thereof,
or by published statutes or resolutions, or by copies certified by the
clerk or printed by their order.

3. The acts of the executive, or the proceedings of the legislature
of a sister state, in the same manner.

4. The acts of the executive, or the proceedings of the legislature
of a foreign country, by journals published by their authority, or
commonly received in that country as such, or by a copy certified
under the seal of the country or sovereign, or by a recognition
thereof in some public act of the executive of the United States.

5. Acts of a county or municipal corporation of this state, or of a
board or department thereof, by a copy, certified by the legal keeper
thereof, or by a printed book published by the authority of such
county or corporation.

6. Documents of any other class in this state, by the original, or
by a copy, certified by the legal keeper thereof.

7. Documents of any other class in a sister state, by the original,
or by a copy, certified by the legal keeper thereof, together with the
certificate of the secretary of state, judge of the supreme, superior,
or county court, or mayor of a city of such state, that the copy is
duly certified by the officer having the legal custody of the original.

MJN 2081



348 CALIFORNIA LAW REVISION COMMISSION

8. Documents of any other class in a foreign country, by the origi-
nal, or by a copy, certified by the legal keeper thereof, with a certifi-
cate, under seal, of the country or sovereign, that the document is
a valid and subsisting document of such country, and the copy is
duly certified by the officer having the legal custody of the original,
provided, that in any foreign country which is composed of or
divided into sovereign and/or independent states or other political
subdivisions, the certificate of the country or sovereign herein men-
tioned may be executed by either the chief executive or the head of
the state department of the state or other political subdivision of
such foreign country in which said documents are lodged or kept,
under the seal of such state or other political subdivision; and pro-
vided, further, that the signature of the sovereign of a foreign
country or the signature of the chief executive or of the head of the
state department of a state or political subdivision of a foreign
country must be authenticated by the certificate of the minister or
ambassador or a consul, vice consul or consular agent of the United
States in such foreign country.

9. Documents in the departments of the United States government,
by the certificate of the legal custodian thereof.

1919. A public record of a private writing may be proved by the
original record, or by a copy thereof, certified by the legal keeper
of the record.

These sections relate to both hearsay and authentication. Insofar as
they relate to hearsay, they are superseded by subdivisions (13), (17)
and (19) of Rule 63 pertaining to the admissibility of governmental
records and copies thereof. In its report on URE Article IX (Authen-
tication and Content of Writings), the Commission will indicate the
ultimate disposition of these sections.

Section 1920 provides:

1920. TEntries in public or other official books or records, made
in the performance of his duty by a public officer of this state, or
by another person in the performance of a duty specially enjoined
by law, are prima facie evidence of the facts stated therein.

* This section should be repealed. It is superseded by the business
records exception contained in Rule 63(13), by the exception for re-
ports of public officers or employees in Rule 63(15) and by various
specific exceptions that will continue to exist under Rule 63(32) and
Rule 66.1.

Section 1920a provides:

1920a. Photographic copies of the records of the Department
of Motor Vehicles when certified by the department, shall be ad-
mitted in evidence with the same force and effect as the original
records.

This section should be repealed. It is superseded by the exception
pertaining to copies of official records contained in Rule 63(17).
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Section 1921 provides:

1921. A transecript from the record or docket of a justice of the
peace of a sister state, of a judgment rendered by him, of the pro-
ceedings in the action before the judgment, of the execution and re-
turn, if any, subseribed by the justice and verified in the manner
preseribed in the next seetion, is admissible evidence of the facts
stated therein.

This section relates to both hearsay and authentication. Insofar as
it relates to hearsay, it is superseded by the exception pertaining to
copies of official records contained in Rule 63(17). In its report on
URE Article IX (Authentication and Content of Writings), the Com-
mission will indicate the ultimate disposition of this seetion.

Section 1926 provides:

1926. An entry made by an officer, or board of officers, or under
the direction and in the presence of either, in the course of official
duty, is prima facie evidence of the faets stated in such entry.

This section should be repealed. It is superseded by the business
records exception contained in Rule 63(13) and by the exception for
reports by public officers or employees in Rule 63(15).

Section 1936 provides:

1936. Historical works, books of scienece or art, and published
maps or charts, when made by persons indifferent between the par-
ties, are prima facie evidence of facts of general notoriety and
interest.

This section should be repealed. It has been incorporated in the
Uniform Rules as Rule 63(31).

Section 1946 provides:

1946. The entries and other writings of a decedent, made at or
near the time of the transaction, and in a position to know the
facts stated therein, may be read as prima facie evidence of the facts
stated therein, in the following cases:

1. When the entry was made against the interest of the person
making it.

2. When it was made in a professional eapacity and in the ordi-
nary course of professional conduet.

3. When it was made in the performance of a duty specially en-
joined by law.

This section should be repealed. The first subdivision is superseded
by the declaration against interest exception of Rule 63(10) ; the second
subdivision is superseded by the business records exception contained
in Rule 63(13) ; and the third subdivision is superseded by the business
records exception contained in subdivision (13), the official records
exceptions contained in subdivisions (15) and (16) and the various
specific exceptions which will continue under subdivision (32) and
Rule 66.1.
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Section 1947 provides:

1947. When an entry is repeated in the regular course of busi-
ness, one being copied from another at or near the time of the
transaction, all the entries are equally regarded as originals.

This section relates to both hearsay and the best evidence rule. Inso-
far as it relates to hearsay, it is superseded by the business records
exception contained in Rule 63(13). The ultimate disposition of this
section will be indicated in the Commission’s recommendation on Rule
70—the URE best evidence rule.

Section 1951. The last clause of this section is superseded by Rule
63(19) pertaining to the proof of official records of documents affecting
interests in real property and should be deleted. The revised section
would read as follows:

1951. Every instrument conveying or affecting real property,
acknowledged or proved and certified, as provided in the Civil Code,
may, together with the certificate of acknowledgment or proof, be
read in evidence in an action or proceeding, without further proof -
alse the original reeord of sueh econveyanee or instrument thus ae-
knowledged or proved; or & eertified eop¥ of the reeord of such eon-
veyanee or instrument thus acknowledged or proved; may be read in
further proof .

Sections 1953e through 1953h provide:

1953e. The term ‘‘business’’ as used in this article shall include
every kind of business, profession, oceupation, calling or operation
of institutions, whether carried on for profit or not.

1953f. A record of an act, condition or event, shall, in so far as
relevant, be competent evidence if the custodian or other qualified
witness testifies to its identity and the mode of its preparation, and
if it was made in the regular course of business, at or near the time
of the act, condition or event, and if, in the opinion of the court, the
sources of information, method and time of preparation were such
as to justify its admission.

1953f.5. Subject to the conditions imposed by Section 1953f, open
book accounts in ledgers, whether bound or unbound, shall be com-
petent evidence.

1953g. This article shall be so interpreted and construed as to
effectuate its general purpose to make uniform the law of those
States which enact it.

1953h. This article may be cited as the Uniform Business Records
as Evidence Act.

These sections should be repealed. They are the Uniform Business
Records as Evidence Act which has been incorporated in the Uniform
Rules as Rule 63(13).

Section 2016. This section should be revised so that it conforms to
the Uniform Rules. The revision merely substitutes ‘‘unavailable as a
witness”’ for the more detailed language in Section 2016 and makes
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no significant substantive change in the section. The revised portion
of the section would read as follows:

* * * * * * *

(d) At the trial or upon the hearing of a motion or an inter-
locutory proceeding, any part or all of a deposition, so far as admis-
sible under the rules of evidence, may be used against any party who
was present or represented at the taking of the deposition or who
had due notice thereof, in accordance with any one of the following
provisions:

(1) Any deposition may be used by any party for the purpose of
contradicting or impeaching the testimony of deponent as a witness.

(2) The deposition of a party to the record of any ecivil action
or proceeding or of a person for whose immediate benefit said action
or proceeding is prosecuted or defended, or of anyone who at the
time of taking the deposition was an officer, director, superintendent,
member, agent, employee, or managing agent of any such party or
person may be used by an adverse party for any purpose.

(38) The deposition of a witness, whether or not a party, may be
used by any party for any purpose if the court finds: (i) that the
witness is unavailable as a witness within the meaning of Rule 62 of
the Uniform Rules of Evidence; or deads; op (i) theb the witness is
&%agre&tefd&s%aﬂee%hﬁﬁ-}égma}es&em%heplaeee%%ﬁa}efhe&k
ing: or is oub of the State; unless i appears that the absenee of the
wathess was procured by the party offering the depesition; er (i)
that the withess io unable to attend or testify beeause of age; siekness;
infiemity; or imprisonment; or {iv) that the party offering the depe-
gition has been unable to procure the attendanee of the witness by
subpeena~ o¢ < (14) upon application and notice, that such excep-
tional eircumstances exist as to make it desirable, in the interest of
justice and with due regard to the importance of presenting the testi-
mony of witnesses orally in open court, to allow the deposition to be
used.

Section 2047. This section should be revised to delete the last sen-
tence which is superseded by Rule 63(1)(e¢). The remainder of the
section should be revised to remove the limitation upon the type of
writings that may be used to refresh recollection. There is no reason to
require the memorandum to meet the necessarily strict standards that
a document purporting to contain recorded memory must meet; for
when a witness’s recollection is refreshed he testifies to present recol-
lection rather than to the matter contained in the refreshing memoran-
dum. The section should alse be revised to grant the adverse party the
right to see not only the documents used to refresh a witness’ recollec-
tion in the eourt room but also the documents used to refresh the wit-
ness’s recollection just before he entered the court room. Revised
Section 2047 would read as follows:

2047. When Witness May Refresh Memory From Netes: If a
witness is alowed 4o refresh refreshes his memory respecting a faet ;
byaﬁy%h&ﬂgﬂﬁ%eﬁbyh&mse}f—efﬂﬂéefh&sd&eeﬁeﬂ—a%%het-m&e
when the faet oceurred; or immediately thereafier; or ab an¥y other
t&mew-heﬁ%hef-ae%wasf-?eshmh&smemeﬁbaﬁdhek&ewth&ﬁt—he
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same was eorreetly stated in the writing: Bub in suek ease by
writing either while testifying or prior thereto, the writing must
be produced af the request of the adverse party, and may be seen
by the adverse party; who may, if he choose s, cross-examine the
witness about it; and may read it to the jury. Se; alse; & witness
m&y%esﬂ%vﬁems&ehawﬂ&g—the&ghhem&a&ﬁ&ereeeﬁee&eﬂ
of the partiewlar faets; bub sueh evidenee must be reeeived with
eatttion:

Penal Code

Section 686. This section now sets forth three exceptions to the right
of a defendant in a criminal trial to confront the witnesses against
him. These exceptions purport to state the conditions under which the
court may admit testimony taken at the preliminary hearing, testimony
taken in a former trial of the action and testimony in a deposition that
is admissible under Penal Code Section 882. The section inaccurately
sets forth the existing law, for it fails to provide for the admission of
hearsay evidence generally or for the admission of testimony in a
deposition that is admissible under Penal Code Sections 1345 and 1362,
and its reference to the conditions under which depositions may be
admitted under Penal Code Section 882 is not accurate. As Rule 63(3)
and (3.1) covers the sitnations in which testimony in another action or
proceeding and testimony at the preliminary hearing is admissible as
exceptions to the hearsay rule, Section 686 should be revised by elimi-
nating the specific exceptions for these situations and by substituting
for them a general cross reference to admissible hearsay. The present
statement of the conditions under which a deposition may be admitted
should also be deleted, and in lieu of the deleted language there should
be substituted language that accurately provides for the admission of
depositions under Penal Code Sections 882, 1345 and 1362. The revised
section would read:

686. 1In a criminal action the defendant is entitled:

1. To a speedy and public trial.

2. To be allowed counsel as in civil actions, or to appear and de-
fend in person and with counsel.

3. To produce witnesses on his behalf and to be confronted with
the witnesses against him, in the presence of the court, except that :
(a) Where the charge has been preliminarily examined before a
eommithing magisirate and the testimony token down by question
and answer in the presence of the defendant; whe has; either in per-
gon or by eounsel erossexamined or had an opportunity to eross-
examine the switness: or where the testimony of & witness on the part
of the people; who is unable to give seeurity for his appearanee; has
been taken conditionally in lke manner in the presenee of the de-
{fendant; who has; either in persenr or by eounsel; erosg-examined or
had an opportunity to eross-examine the witness; the depesition of
sueh witiiess may be read; upon its being satisfaetorily shown 4o
ihe eourb that he is dead or insane or eannot with due diligenee be
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hefe&ﬁereef&mﬁ%edt-he%esﬁmeﬂyeﬁbelw}ﬁ&%hepeep}eepﬂ&e
defendant of a witness deeeased; insane; ottt of jurisdietion; or whe
ea&ne%w&hdﬁedﬂ%eﬂee-be%ﬂﬁémﬂﬂﬂ%hes%a%&gﬁeﬁeﬁa
M%ﬁ&eﬁ%he&eﬁeﬁiﬁ%hepfeseﬁeeeﬁ%heée&ﬁéaﬁ%%ehas—
etther in person or by eounsel; eross-examined or had an opportunity
to eross-examine the witness; may be admitted: Hearsay evidence
may be admitted to the extent that it is otherwise admissible in a
criminal action under the law of this State.

(b) The deposition of a witness taken wn the action may be read
to the extent that it is otherwise admissible under the law of this
State.

Sections 1345 and 1362. These sections should be revised so that the
conditions for admitting the deposition of a witness that has been taken
in the same action are consistent with the conditions for admitting the
testimony of a witness in another action or proceeding under Rule
63(3) and (3.1). The revised sections would read:

1345. The deposition, or a certified copy thereof, may be read in
evidence by either party on the trial ; uwpen s appearine if the judge
finds that the witness is wnable to &t—éeﬁd— by reason of his death;
inganity; siekness; or infirmity; or of his eeﬂt—mueé absenee from the
state unavailable as a witness wu‘hm the meaning of Rule 62 of the
Uniform Rules of Evidence. Tpon reading the depesition in ewi-
denee; The same objections may be taken to a question or answer
contained therein in the deposition as if the witness had been ex-
amined orally in court.

1362. The depositions taken under the commission may be read
in evidence by either party on the trial; upes it beine shown if
the judge finds that the witness is wrable to attend from any eause
whatevers and unovailable as a witness within the meaning of Rule
62 of the Uniform Rules of Evidence. The same objections may be
taken to a question in the interrogatories or to an answer in the
deposition ; as if the witness had been examined orally in court.
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INTRODUCTION

The California Law Revision Commission has been authorized to
make a study to determine whether the law of evidence in this State
should be revised to conform to the Uniform Rules of Evidence drafted
by the National Conference of Commissioners on Uniform State Laws
and approved by it at its 1953 annual conference.l

The present study, made at the request of the Law Revision Com-
mission, is directed to the guestion whether California should adopt
the provisions of the Uniform Rules of Evidence relating to hearsay
evidence—t.e., Rule 63 and its 31 exceptions and other related pro-
visions of the Uniform Rules. The study undertakes both to point up
what changes would be made in the California law of evidence if the
hearsay provisions of the Uniform Rules of Evidence were adopted
and also to subject those provisions to an objective analysis designed
to test their utility and desirability. In some instances modifications
of the provisions of the Uniform Rules are suggested. The problem of
incorporating these provisions of the Uniform Rules into the California
codes is also discussed. Similar studies of the other Uniform Rules
are contemplated.

It should be clear at the outset that, broadly speaking, the Uniform
Rules of Evidence are designed to be a complete code of judicial evi-
dence. They are intended to apply to all judicial proceedings and to
be the exclusive source of regulations concerning the admissibility of
evidence in these proceedings. Thus, Rule 2 makes the Uniform Rules
of Evidence applicable in every criminal or civil proceeding conducted

1 Cal. Stat. 1956, res, ch, 42, p. 263.

The Uniform Rules are the subject of the following law review Symposia:
Institute on Rules of Evidence in Arkansas, 15 ARk, L., REv, 1 (1960) ; Panel on
Uniform Rules of Ewvidence, 8 ARK. L. REV. 44 (1953); Symposium—Hearsay
Evidence, 46 Iowa L. REV. 207 (1961) ; Symposium—2Minn. and the Uniform Rules
of Evidence, 40 MINN. L., REv. 297 (1956) ; A Symposium on the Uniform Rules of
Evidence and Illinois Evidence Law, 49 Nw. U. L., REV. 481 (1954) ; The Uniform
Rules of Evidence, 10 RUTGERS L. REV. 479 (1956) ; “Indirect” Hearsay, 31 TUL.
L. REv. 8 (1956); The “Uniform Rules” and the California Law of Evidence, 2
U.CLA, L. Rev, 1 (1954).

See also Brooks, Evidence, 14 RUTGERS L. REv. 390 (1960); Cross, Some
Proposals for Reform in the Law of Ewvidence, 24 Mop. L. Rev., 32 (1961);
Gard, Why Oregon Lawyers Should be Interested in the Uniform Rules of Evi-
dence, 37 OreE. L. REV. 287 (1958); Levin, The Impact of the Uniform Rules of
Evidence on Pennsylvania Law, 26 PA. B. Asg’'N Q. 216 (1955); McCormick,
Some Highlights of Uniform Rules of Evidence, 33 TExas L. REv. 559 (1955);
Morton, Do We Need a Code of Evidence?, 38 Cax. B. REv. 35 (1960); Nokes,
Codification of the Law of Evidence in Common-Law Jurisdictions, 5 INT. &
CoMP, L. Q. 347 (1956) ; Nokes, American Uniform Rules of Evidence, 4 INT. &
CoMP. L. Q. 48 (1955).

The Uniform Rules also have been scrutinized by committees appointed by the
Supreme Courts of New Jersey and Utah. See REPORT oF THE COMMITTEE ON THE
REVISION OoF THE LAW oF EVIDENCE TO THE SUPREME COURT OF NEW JERSEY
(1955) and FINAL DRAFT oF THE RULES OF EVIDENCE (1959), the report of the
Utah Committee on the Uniform Rules of Evidence. A Commission appointed by
the New Jersey Legislature also has studied the Uniform Rules. See REPORT OF
THE COMMISSION To STUDY THE IMPROVEMENT OF THE LAW oOF EVIDENCE (1956).
In 1960, the New Jersey Legislature enacted a portion of the Uniform Rules and
granted the New Jersey Supreme Court the power to adopt rules dealing with
the admission or rejection of evidence. N.J. Laws 1960, ch. 52, p. 452 (N.J.
STAT. ANN. §§ 2A;84A-1 to -49).

(407
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by or under the supervision of a court in which evidence is produced.?
And Rule 73 proclaims, inter alia, that ‘‘all relevant evidence is ad-
missible’’ except ‘‘as otherwise provided in these Rules.”” (Emphasis
added.) Thus, it is contemplated that where the Uniform Rules are
adopted, all pre-existing exclusionary rules—that is, rules excluding
relevant evidence in judicial proceedings—would be superseded. Only
the Uniform Rules would be consulted as the exclusive source of law
excluding relevant evidence. If nothing in the Uniform Rules permits
or requires the exclusion of an item of relevant evidence, it is to be
admitted, notwithstanding any pre-existing law which required its ex-
clusion,* for Rule 7 wipes from the slate all prior exclusionary rules.
The slate remains clean, except to the extent that some other rule or
rules write restrictions upon it.

tExcept to the extent to which the Uniform Rules of Evidence “may be relaxed by
other procedural rule or statute applicable to the specific situation.’” UNIFORM
RuLEs or EVIDENCE, RULE 2 (1953? [hereinafter cited as UNiForM RuULEs]. If
the Uniform Rules were adopted in California, they would be ‘relaxed,” for
example, by Section 117g of the Code of Civil Procedure relating to proceedings
in Small Claims Courts.

8 Rule 7 of the Uniform Rules provides: “Except as otherwise provided in these Rules,
(a) every person is qualified to be a witness, and (b) no person has a privilege
to refuse to be a witness, and (c) no person is disqualified to testify to any mat-
ter, and (d) no person has a privilege to refuse to disclose any matter or to
produce any object or writing, and (e) no person has a privilege that another
shall not be a witness or shall not disclose any matter or shall not produce any
object or writing, and (f) all relevant evidence is admissible.”

¢ However, evidence inadmissible on constitutional grounds would, of course, remain
80 under the Uniform Rules. The comment on Rule 7 states: “Illegally acquired
evidence may be inadmissible on constitutional grounds—not because it is irrele-
vant. Any constitutional questions which may arise are inherent and may, of
course, be raised independently of this rule.”
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RULE 62—DEFINITIONS

Rule 62 supplies definitions of some of the terms that are used
throughout the various sections relating to hearsay. Rule 62 provides:

Rule 62. As used in Rule 63 and its exceptions and in the
following rules,

(1) ‘“‘Statement’’ means not only an oral or written expression
but also non-verbal conduet of a person intended by him as a
substitute for words in expressing the matter stated.

(2) “‘Declarant’’ is a person who makes a statement.

(3) ““‘Perceive’’ means aequire knowledge through one’s own
senses.

(4) ‘‘Public Official’’ of a state or territory of the United States
includes an official of a political subdivision of such state or terri-
tory and of a munieipality.

(5) “‘State’’ includes the District of Columbia.

(6) “‘A business’’ as used in exception (13) shall include every
kind of business, profession, occupation, calling or operation of
institutions, whether carried on for profit or not.

(7) “‘Unavailable as a witness”’ includes situations where the
witness is (a) exempted on the ground of privilege from testify-
ing coneerning the matter to which his statement is relevant, or
(b) disqualified from testifying to the matter, or (¢) unable to be
present or to testify at the hearing because of death or then exist-
ing physical or mental illness, or (d) absent beyond the jurisdie-
tion of the court to compel appearance by its process, or (e)
absent from the place of hearing because the propoment of his
statement does not know and with diligence has been unable to
ascertain his whereabouts.

But a witness is not unavailable (a) if the judge finds that his
exemption, disqualification, inability or absence is due to pro-
curement or wrongdoing of the proponent of his statement for
the purpose of preventing the witness from attending or testify-
ing, or to the culpable neglect of such party, or (b) if unavail-
ability is claimed under clause (d) of the preceding paragraph
and the judge finds that the deposition of the declarant could
have been taken by the exercise of reasonable diligence and without
undue hardship, and that the probable importance of the testi-
mony is such as to justify the expense of taking such deposition.

Rule 62(1) Through Rule 62(6)

The definition of ‘‘statement’’ in Rule 62(1) is of erucial impor-
tance. As pointed out in the discussion of the opening paragraph of
Rule 63,! this definition operates to impose important restrictions upon
the concept of hearsay evidence.

1 See pp. 414-24, infra.
(409 )
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No comment is needed at this point on the definitions set forth in
Rule 62(2) to 62(6).

Rule 62(7)—Unavailable As a Witness

Unavailability of the declarant is a condition of several of the hear-
say exceptions set forth in the subdivisions of Rule 63-—i.e., subdi-
visions (3) (b), (4)(c), (5), (23), (24) and (25). Rule 62(7) defines
the sense 1n which the subdivisions of Rule 63 above specified use the
expression ‘‘unavailable as a witness.’

Thus a person may be unavailable if he is:

(1) Dead.

(2) Tooill to testify.

(3) Beyond the reach of the court’s subpoena power.
(4) Absent and his whereabouts is unascertainable.
(5) Disqualified or privileged.

Traditionally, death has been recognized as constituting unavail-
ablhty There has been doubt, however, as to the extent to which the
other causes enumerated should be regarded as constituting unavail-
ability.? There is, however, no doubt under Rule 62(7). The philosophy
of this subdivision is that if it is proper to receive the hearsay declara-
tions of a declarant who is unavailable because of death, it must be
equally proper to receive such declarations when he is unavailable for
any of the reasons listed in Rule 62(7).

" The first paragraph of Rule 62(7) differs from present California
law in two respects. In California, in those exceptions to the hearsay
rule which require that the declarant be unavailable, the circumstances
which constitute unavailability vary (without apparent reason) from
exception to exception. Thus, whereas the exception for declarations
against interest seems to require that the declarant be dead,® the
exception covering pedigree declarations is applicable when the de-
clarant is dead or ‘‘out of the jurisdiction’’ * and the exception relating
to former testimony applies when the declarant is dead, out of juris-
diction or ‘‘unable to testify.”’® Again, testimony in depositions is
admissible (in civil cases) when the deponent is dead, beyond the
reach of the court’s subpoena powers, too ill to testify, or when he is
absent and cannot be found.® By way of contrast, Rule 62(7) sets up
a uniform concept of unavailability so that what is unavailability in
regard to any one exception is likewise unavailability in regard to all
This is the first of the two respects in which Rule 62(7) differs from
present California law.

" The second point of difference is this: whereas the present law seem-
ingly does not recognize the privilege or disqualification of the declar-

25 WIecMORE, EVIDENCE §§ 1456, 1481(3), 1481(4) (34 ed. 1940) [hereinafter cited as
WIicMORE, EVIDENCE].

2 CaL. CopE Civ. Proc. §§ 1853, 1870(4), 1946.

4 CaAL. Copr Crv. Proc. § 1852 and the first clause of CAL. CobE Civ. Proc. § 1870(4).

5CAL. Cobe CI1v, Proc. § 1870(8). See note 7 infra.

6 CaL. Cope C1v. Proc. § 2016 (d) (3).
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ant as making him unavailable,” Rule 62(7) accepts these circum-

stances as constituting unavailability.

In both of the foregoing respeets Rule 62(7) is, it is submitted,
preferable to the present law. There is need, it seems, for a uniform
standard. Moreover, extending the coneept of unavailability to include
unavailability by reason of disqualification or privilege will not thwart
any purpose of the laws relating to disqualification or privilege.

Two illustrations will perhaps elucidate the point just made.

Let us suppose that a crime is committed and shortly thereafter
one X relates to attorney L, in professional confidence, certain facts
which tend to.implicate X. D is charged with the crime. Upon D’s
trial, D calls X and questions X as to circumstances incriminating X.
X’s claim of his privilege against self-incrimination is sustained. D
then calls L and inquires of Ik what X told him. X’s objection should
be sustained. It is true that what X told L is a hearsay declaration
describing a recently perceived event (URE 63(4)(c)).® It is true
also that X is unavailable as a witness (URE 62(7)). These truths,
however, mean no more than that X’s statement to L is not inadmis-
sible as hearsay. If there is some other reason of inadmissibility, the
evidence is to be excluded for this other reason. Here, of course, there
is such reason, viz., attorney-client privilege (Rule 26).

By way of contrast, if X had made the confidential statement to a
doctor and if the statement had been overheard by eavesdropper E,
then upon the sustaining of X’s claim of inerimination privilege,
E could testify to X’s statement. Under these circumstances the evi-
dence is not inadmissible as hearsay (it being a narration of a recently
perceived event and X being unavailable because of his inerimination
privilege). Moreover, since a medical confidence is not privileged as
against eavesdroppers (URE Rule 27), there is no reason, hearsay or
otherwise, to exclude the evidence.
7In Rose v. So. Trust Co., 178 Cal. 580, 174 Pac. 28 (1918), the Supreme Court held

that the words “unable to testify” used in § 1870(8) 'refer not to a legal but to
a physical inability to appear upon the witness stand and there to give testi-
mony.” But see Kay v. Laventhal, 78 Cal. App. 293, 248 Pac. 555 (1926) (hear-
ing denied) ; McKee v. Lynch, 40 Cal. App.2d 216, 104 P.2d 675 (1940) (hearing
denied) ; Corso v, Security-First Nat'l, Bank, 171 Cal. App.2d 816, 342 P.2d 56
(1959) (hearing denied); Hays v. Clark, 175 Cal. App.2d 565, 346 P.2d 448
(1959), all of which hold that a party who is unavailable because he is disquali-
fied from testifying under the Dead Man Statute, CaL. Cope Civ. Proc. § 1880(3),
may introduce his own deposition taken by the decedent prior to death. However,
Kay v. Laventhal and McKee v. Lynch were both decided at a time when CAL.
Cobe C1v. Proc. §§ 2022 and 2032 permitted either party to introduce the deposi-
tion of any party without regard to the unavailability of the deponent at the
trial. Under CaL. Cope Civ. Proc. § 2016, which became effective on January 1,
1958, a party-deponent may now introduce his own deposition only if he is
physically unavailable or if the court finds certain undefined ‘“exceptional circum-
stances.” Neither the Corso case nor the Hays case discusses the effect of the
enactment of Section 2016. Although both cases were decided after Section 2016
became effective, both rely only on the authority of the Lawventhal and McKee
cases. Query: Is unavailability because of disqualification a ground for the ad-
mission of a deposition independent of the grounds specified in Section 2016?

8 The Law Revision Commission has omitted this exception to the hearsay rule from
its revision of the URE. (See the tentative recommendation of the Commission
relating to Rule 63(4) supra.) However, under the Commission’s revision of the
URE, the admissibility of declarations against interest—Rule 63(10)—is con-
ditioned on the unavailability of the declarant. Thus, the rulings made in the

illustrations given in the text would be the same if the exception involved were
the revised exception for declarations against interest.

3—99700
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Similar results would be called for, if, in each case, we assume that
X was disqualified to be a witness under Rule 17. (E.g., since revealing
his confidence, X has become so insane that he cannot now testify.)

It is believed, therefore, that the URE idea that a declarant may be
unavailable because of privilege or disqualification possesses merit
and does not in any way conflict with the rules and policies respecting
matters inadmissible because of privilege.

The purpose of the second paragraph of Rule 62(7) is to establish
safeguards against sharp practices and, in the words of the Commis-
sioners on Uniform State Laws, to assure ‘‘that unavailability is hon-
est and not planned in order to gain an advantage.”” ® Hence this para-
graph provides that physical absence of a person or his inecapacity to
testify do not make that person ‘‘unavailable’’ insofar as proponent
is conecerned, if such absence or incapacity is ‘‘due to procurement
or wrongdoing of the proponent . . . for the purpose of preventing
the [person] . .. from attending or testifying’’ or is due to ‘‘the
culpable neglect of’’ proponent. For example, if on the day of the
hearing, proponent gives declarant drugged whiskey for the purpose
of preventing him from testifying, proponent may not prove declar-
ant’s out-of-court statement under any hearsay exception which re-
quires declarant’s unavailability.

Moreover, if at the hearing the whereabouts of a declarant is un-
known, but it appears that proponent had notice of declarant’s in-
tended disappearance and had opportunity to place him under sub-
poena but neglected so to do, this would probably be regarded as a
case of declarant’s absence due to proponent’s ‘‘culpable neglect’’ and,
as such, a case in which proponent could not make use of any hearsay
exception requiring declarant’s unavailability.

In such a case, the ‘‘culpable neglect’’ of proponent is, of course,
neglect with reference to formal process to secure declarant’s attend-
ance as witness. Probably no other kind of neglect is intended by the
expression ‘‘culpable neglect.”” Nevertheless, the expression is some-
what ambiguous. It might be broadly construed to mean any neglect
of a legal duty by the proponent which has caused the declarant to
become ‘‘unavailable.’”” Moreover, the language of the paragraph
does not expressly require that the neglect be related directly to secur-
ing declarant’s attendance as a witness. For example: There is an
intersection collision between cars driven by A and B. C, a passenger
in A’s car, is killed in the accident. It is conceded that B was negli-
gent and the issue is whether A was contributorily negligent. If ‘‘cul-
pable neglect’’ is given its broadest interpretation, B may not intro-
duce C’s dying declaration under subdivision (5) of Rule 63, because
C’s absence is due to B’s ‘‘culpable neglect.’’

This broad interpretation of ‘‘culpable neglect’’ was probably not
intended. However, to clarify the meaning of the paragraph, it is
recommended that the paragraph be revised to read:

But a witness is not unavailable (a) if the judge finds that his
exemption, disqualification, inability or absence is due to procure-
ment or wrongdoing of the proponent of his statement for the

2 UNIFORM RULE 62 Comment.
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purpose of preventing the witness from attending or testifying,
(b) if the judge finds that the proponent because of culpable neg-
lect failed to secure the presence of the witness at the hearing, or
(¢) if unavailability is claimed under clause (d) of the preceding
paragraph and the judge finds that the deposition of the declarant
could have been taken by the exercise of reasonable diligence and
without undue hardship, and that the probable importance of the
testimony is such as to justify the expense of taking such deposi-
tion.t0

10 The Committee appointed by the Supreme Court of New Jersey to study the Uni-
form Rules of Evidence (referred to hereinafter as the N. J. Committee) recom-
mended approval of Rule 62 but also recommended that subdivision (3) of Rule
62 be transferred to Rule 1. REPORT OF THE COMMITTEE ON THE REVISION OF THE
Law oF EVIDENCE TO THE SUPREME COURT OF NEW JERSEY 117 (1855) [herein-
after cited as N. J. ComMITTEE REPORT]. The Commission appointed by the New
Jersey Legislature to study the law of evidence (hereinafter referred to as N. J.
Commission) also recommended that subdivision (3) of Rule 62 be transferred
to Rule 1 and recommended that the remainder of Rule 62 be modified to read
as follows:

As used in Rule 63 and its exceptions and in the following rules,

(1) "‘Statement” means not only an oral or written expression but also non-
verbal conduct of a person intended by him as a substitute for words in ex-
pressing the matter stated.

(2) “Declarant” is a person who makes a statement.

* * * * *

(4) “Public Official” of a state or territory of the United States includes an
official of a political subdivision or regional or other agency of such state or
territory and of a municipality.

(5) “State” includes the District of Columbia.

(6) “A business” as used in exceptions (13) or (14) shall include every kind
of business, profession, occupation, calling or operation of institutions, whether
carried on for profit or not.

(7) “Unavailable as a witness” means that (a) the witness is dead, or (b)
the witness is beyond the jurisdiction of the court’s process to compel appear-
ance, or (c) the witness is unable to testify because of then existing disability,
or (d) the proponent of the statement is unable, despite due diligence, to pro-
cure the attendance of the witness by subpoena. * * *

But a witness is not unavailable * * * when the condition was brought
about by the procurement, * * * wrongdoing * * * orculpable neglectof * * *
the party offering his statement, or when his * * * deposition * * * could
have been or can be taken by the exercise of reasonable diligence and without
undue hardship, and * * * the probable importance of the testimony is such
as to justify the expense of taking such deposition. [* * * indicates omission
from text of URE Rule; italics indicates addition to text of URE Rule.]

REPORT OF THE COMMISSION TO STUDY THE IMPROVEMENT OF THE LAW OF EVIDENCE
53-54 (1956) [hereinafter cited as N. J. CoMmMISs1ON REPORT]. On the other hand,
the Utah Committee on the Uniform Rules of Evidence (hereinafter referred to
as Utah Committee) recommended in its report to the Utah Supreme Court the
approval of this rule without substantial change. FINAL DRAFT OF THE RULES OF
EvipeNcCE 33 (1959) [hereinafter cited as UTAH FINAL DRAFT].
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RULE 63—HEARSAY EVIDENCE EXCLUDED—EXCEPTIONS
Rule 63 (Introductory Clause)—Elements of Rule

Rule 63 defines hearsay evidence as ‘‘evidence of a statement which
is made other than by a witness while testifying at the hearing [which
is] offered to prove the truth of the matter stated . . . .”’ The rule pro-
vides that such evidence is inadmissible, thus having the effect of
restoring the hearsay rule as a general principle of exclusion. As such
this rule must, of course, be regarded as an exception to the general
provision of Rule 7 that ‘‘all relevant evidence is admissible.’’

In order to appraise this definition of Rule 63 and compare it with
existing California law, it is necessary to break the definition down
into its several elements and analyze these elements separately.

“Statement . . . Made Other Than By a Witness While Testifying . . .*

The distinction between a statement made by a witness while testi-
fying—an in-court statement—and a statement otherwise made—an
extrajudicial, out-of-court statement—is the essence of the traditional
hearsay rule. Given an in-court statement, the speaker is under oath
and is subject to cross-examination by the party against whom he
appears. On the other hand, with reference to an out-of-court state-
ment, the speaker is free of the restraint of an oath and the check of
cross-examination. The basic idea of the hearsay rule is that this re-
straint and this check are so important that the out-of-court statement
cannot be used as evidence. Hence, the speaker must be brought into
court to make his statement on the witness stand under oath and sub-
ject to eross-examination. The importance of eross-examination and the
wisdom of recognizing the right to it are thus succinetly stated by
Professor Falknor:

The utility of an intelligent and carefully planned cross-exam-
ination lies in its efficacy in bringing to light deficiencies, first,
in the witness’ observation or in his opportunity or capacity for
observation of the facts about which he testifies; second, in the
quality of his present recollection of the impressions resulting
from that observation; third, in his testimonial expression or nar-
ration as a faithful, accurate and complete reproduction of his
present recollection; and finally, in the veracity of the witness,
that is to say, his determination—at least his willingness and
desire—to faithfully, accurately and completely communicate to
the tribunal his present recollection.

In respect to an out-of-court assertion offered as proof of the
truth of the matter asserted, danger may lie in any or all of these
directions. Though the tenor of the declaration may imply other-
wise, it is entirely possible that a eross-examination of the declar-
ant would disclose that he either did not see or could not have
seen the event to which the declaration relates; moreover, it is not
impossible that at the time he made the Adeclaration he had no

(414)
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reliable recollection of what he had seen. Then too, there is grave
danger either of outright distortion or of incompleteness in such
a second hand communication of the declarant’s recollection to
the tribunal ; and finally, he may have been consciously lying.!

The traditional hearsay rule recognizes the basic superiority of the
in-court statement over the out-of-court statement by providing that,
in general, only the former is acceptable. This ancient wisdom is in-
corporated in and validated by the definition of hearsay stated in
Rule 63.

"Offered to Prove the Truth of the Matter Stated . . . .*

Rule 63 preserves the orthodox doctrine that the extrajudicial state-
ment is hearsay only when offered to prove the truth of the matter
stated. The rationale here is that if the mere making of the statement
is a relevant circumstance so that no reliance need be placed upon
the truth of the statement, the credibility of the speaker is not in-
volved and a cross-examination to test his credibility is not necessary;
all that is needful is eross-examination of the witness who testifies that
the speaker made the statement. There are manifold applications of
this rationale in admitting the testimony of a witness who testifies
to what another has said and in admitting various writings.? The ra-
tionale is recognized and accepted in California.®

1 Falknor, Silence as Hearsay, 89 U. Pa. L. Rev. 192, 194-95 (1940).

2 6 WI1GMORE, EVIDENCE § 1766.

‘“The true nature of the Hearsay rule is nowhere better illustrated and empha-
sized than in those cases which fall without the scope of its prohibition. The
essence of the Hearsay rule is the distinction between the testimonial (or asser-
tive) use of human utterances and their non-testimonial use.

‘“The theory of the Hearsay rule . . . is that, when a human utterance is
offered as evidence of the truth of the fact asserted in it, the credit of the
assertor becomes the basis of our inference, and therefore the assertion can be
received only when made upon the stand, subject to the test of cross-examination.
If, therefore, an extrajudicial utterance is offered, not as an assertion to evidence
the matter asserted, but without reference to the truth of the matter asserted,
the Hearsay rule does not apply. The utterance is then merely not obnoxious to
that rule. It may or may not be received, according as it has any relevancy in
the case; but if it is not received, this is in no way due to the Hearsay rule.

“For example, in a prosecution against a defaulting embezzler Doe, it is desired
to show that, after leaving his employment, he concealed himself and passed
under a false name; here his statement, ‘My name is Roe,” is not offered to evi-
dence that his name was in truth Roe; on the contrary, it will be shown that his
name was8 Doe; and the statement is not used as hearsay. Or, on an issue of
insanity, it is offered to show that the party said, ‘I am the Emperor of Africa’;
here the utterance is not offered as evidence that he was in truth the Emperor,
but, on the contrary, as circumstantially indicating his mental aberration. Again,
in an action upon a warranty of a horse, it is offered to show that the defendant
at the time of the bargain asserted that the horse was only four years old; here
the plaintiff will immediately proceed to prove that the horse is nevertheless
twelve years old; he has not offered the defendant’s statement with any view to
using it as evidence of its truth, but with just the contrary purpose. Or (to take
an fllustration of Lord Abinger’s [in Fraser v. Berkeley, 7 C. & P. 625]) suppose,
on an issue of mitigation of damages in an action for battery, the defendant
offers to prove that the plaintiff, just before the assault, provoked the defendant
by asserting that he was a liar; here the defendant by no means desires the
jury to take this utterance as evidence of the truth of the fact asserted; he
would be much disappointed if they should accept it in that aspect; his purpose
il'xs m.erelyt by this utterance to evidence the anger which he naturally felt upon

earing it.

“The prohibition of the Hearsay rule, then, does not apply to all words or
utterances merely as such. If this fundamental principle is clearly realized, its
application is a comparatively simple matter. The Hearsay rule excludes extra-
judicial utterances only when offered for a special pur;})ose, namely, as assertions
to evidence the truth of the matter asserted.” Id. at 177-78.

2 Smith v. Whittier, 95 Cal, 279, 30 Pac. 529 (1892) (action for negligent operation of
elevator; evidence of information given defendant as to how to operate elevator
admitted). The court stated: “Whether in fact such information was or was not
correct is immaterial for the purpose of determining its admissibility; and hence
it is no objection to its admission that it was not given under the sanction of
an oath, or that the opposite party had no opportunity of cross-examining the
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1

“Evidence of a Statement . . . .

Rule 63 defines ‘‘hearsay evidence’ in terms of ‘‘evidence of a
statement.”’ (Emphasis added.) This is conventional.* It is also appar-
ently simple, but the appearance of simplicity is deceiving. Truly the
matter is complex and, as we shall now attempt to demonstrate, the
complexity springs from the ambivalence of the word ‘‘statement.”’

Obviously, words (verbal conduct) can and usually do constitute a
statement. Obviously, too, some conduct other than words (nonverbal
conduct) can constitute a statement. No one would contend that the
sign language of the dumb is any less a statement for hearsay pur-
poses than the verbal assertions of those possessed of vocal powers.
But what of conduct which is not intended to be communicative?
Under what circumstances, if any, should this kind of conduct be
thought of as a ‘‘statement’ for hearsay purposes? These questions
lead us into a marginal area—the ‘‘Borderland of Hearsay’’® in Pro-
fessor McCormick’s colorful phrase—which has been and still is the
source of much confusion and uncertainty, both in California and else-
where.

First, we shall explore this area as it exists today. Then, we shall
note what changes would be effected by the adoption of the Uniform
Rules. Lastly, we shall attempt to evaluate the wisdom of these changes.

A hypothetical case will illustrate the problem: A man is murdered.
A migratory laborer is arrested as the suspected culprit and is charged
with murder. At the trial he wishes to fasten guilt upon a boarder in
the home of the deceased. In developing this defense, defendant wishes
to show that on the day following the murder, the boarder quit his
job, “‘jumped’’ his board bill and fled to Mexico. Does the conduct of
the boarder constitute a statement? Today, most courts say that such
conduet amounts to an ‘‘implied assertion’’ by the boarder of his own
guilt and hold evidence of such conduct inadmissible whenever evi-
dence of an equivalent express assertion would be inadmissible. Under
this rationale, the conduct of the boarder in our case amounts to an
‘“‘implied confession’’ and for evidentiary purposes it is equated with an
express confession. As the California court puts it in People v. Mendez,’
‘“circumstances of flight are in the nature of confessions by such third
persons and are, therefore, in the nature of hearsay evidence.”’ 7 Or as
Baron Parke stated in a famous English case: ‘‘[P]roof of a particu-
lar faet, . . . which is relevant only as implying a statement . . . is

informant. The truth of the information is a distinct issue, and must be estab-
lished by competent evidence; but upon the theory that the ‘information was cor-
rect, the plaintiff, in the present instance, had the right to show that the defend-
ants had received such information, and thus obviate any claim that might be
made by them that they had exonerated themselves from liability by procuring
the elevator to be constructed by a competent and reputable manufacturer.”
Id. at 293, 30 Pac. at 532.

See also Liebrandt v. Sorg, 133 Cal. 571, 65 Pac. 1098 (1901) (action for
breach of promise to marry; evidence plaintiff told friends of marriage contract
held admlts)sible to show plaintlffs humiliation, inadmissible to show the marriage
agreement).

¢ Consider, for example, Professor McCormick's definition: “Hearsay evidence is testi-
mony in court or written evidence, of a statement made out of court, such state-
ment being offered as an assertion to show the truth of matters asserted therein,
and thus resting for its value upon the credibility of the out-of-court asserter.”
McCorMICK, EVIDENCE § 225 at 460 (1954) [hereinafter cited as McCCorMICK,
EVIDENCE].

B McCormick, The Borderland of Hearsay, 39 YaLe L.J. 489 (1930).

€193 Cal. 39, 223 Pac. 65 (1924

7]d. at 52, 223 Pac. at 70.
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inadmissible in all cases where such a statement . .. would be of
itself inadmissible . . . .”’® The issue in that case was one of sanity.
The evidence in question was proof that a letter was written to decedent
consulting him on business matters. The evidence was offered to show
that the writer of the letter believed the decedent to be sane. Baron
Parke held the conduct of the writer constituted an ‘‘implied state-
ment’’ that the deceased was sane and that the admissibility of evi-
dence of this eonduect should stand on the same basis as an explieit
statement by him that deceased was sane. Other instances suggested by
Baron Parke and his colleagues as appropriate for application of this
implied-statement technique are the following: (1) proof that under-
writers paid the amount of a policy as evidence of the loss of the
insured ship; (2) proof of payment of a wager as evidence of the hap-
pening of the event which was the subjeet of the wager; (3) proof of
the election of a person to office as evidence of his sanity; (4) on a
question of seaworthiness of a ship, proof that an experienced captain
examined the ship and then embarked on her with his family.?

In much the same vein is a California will contest case, Estate of De
Laveaga.'® Contestants offered evidence tending to show that the family
of decedent engaged in conduet indicative of their belief in her incom-
petence. Of this evidence the court said: ‘‘[T]he manner in which a
person whose sanity is in question was treated by his family is not,
taken alone, competent substantive evidence tending to prove insanity,
for it is a mere extrajudicial expression of opinion on the part of the
family . . . .””11 This again appears to be the implied-assertion tech-
nique of Baron Parke.

In all these cases it is more or less clear that the relevancy of the evi-
dence requires reliance upon the belief of the actor. (Assume in any
one of the cases that the mind of the actor was blank; his econduet is
then irrelevant; therefore it is relevant only by way of supplying an
inference as to his belief.) Tt is equally clear that the actor did not in-
tend that his conduet should serve as a substitute for words in pro-
claiming his belief. (For example, consider the illustration suggested
by Baron Parke where proof of the election of a person to office is
offered as evidence of his sanity. In voting for a candidate you, of
course, believe him to be sane. Your purpose, however, is not to pro-
claim your belief in his sanity. Your objective is to get him elected.)
The idea underlying the implied-assertion technique seems to be that,
although the ecnduet is nonassertive, the belief of the actor is involved
and we therefore should treat the situation as if a statement had been
made or intended.

The implied-statement cases have been decided for the most part by
the courts with scant analysis and a minimum of discussion. Although
the judicial treatment of the problem has been niggardly, that of the

8 Wright v. Tatham, 7 Adol. & Ellis 313, 388-89, 112 Eng. Rep. 488, 516-17 (Ex. 1837).
®Id. at 386-89, 112 Eng. Rep. at 515-17 ; McCorMICK, EVIDENCE § 229.

0165 Cal. 607, 133 Pac. 307 (1913).

uJ1d. at 624, 133 Pac. at 314.

MJIN 2105



418 CALIFORNIA LAW REVISION COMMISSION

commentators has been lavish.!? So far as the many learned articles
on the subject can be reduced to anything resembling a consensus, we
may say that there is substantial agreement on the followmg ana1y51s
of the idea that conduct is hearsay: If a person states in words what
he has experienced we must, if we are to believe him, rely upon (a)
his perception at the time of the experience, (b) his present recollee-
tion of what he then perceived, (e) his narrative skill in portraying
his recollection and (d) his veracity or conscious effort to state cor-
rectly what his recollection indieates. These faculties of this person
need to be subjected to the test of cross-examination and the sanction
of perjury penalties. If, therefore, the statement is an out-of-court
statement, it cannot be received in evidence precisely because it is an
out-of-court statement. The person must be brought into court to make
his statement as a witness. However, if the person acts in a way that
indicates his belief in a past experience, but not intending by his act
to communicate his belief, his veracity cannot be involved nor can his
narrative skill be involved because intent to communicate is absent.
Yet, his perception and his recollection are involved if his conduet is
relevant only as evincing his belief. This is so because his belief rests
upon both the accuracy of his perception at the time of the original
experience and the accuracy of his recollection of that perception.
Faculties of perception and recall usually need to be checked by cross-
examination. Evidence of out-of-court conduct involving reliance on
these faculties therefore, as Professor Morgan puts it, ‘‘approaches
perilously near to eonventional hearsay.’’ 12
It must not be thought, however, that the implied-statement tech-
nique is always invoked in all situations to which it logically applies.
In California, as elsewhere, it is sometimes either overlooked or dis-
regarded. The outstanding local illustration of this phenomenon is in
bookmaking cases. While officers are raiding the suspected establish-
ment the phone rings, the officers answer, the speaker places a bet.
Under the reasoning of Baron Parke this should be treated, it would
seem, as an implied assertion by the speaker of his belief as to the
character of the establishment. Nevertheless, the California courts have
thus far rejected the hearsay objection to such evidence }* despite the
protest of one judge to the effect that the evidence is ‘‘pure hearsay’’
13 Brown, The Hearsay Rule in Arizona, 1 Ariz. L. REv. 1 (1959); Cross, The Scope
of the Rule Against Hearsay, 72 L. Q. Rev. 91 (1956) ; Donnelly, The Hearsay
Rule and its Exceptions, 40 MINN. L. REv. 455 (1956) ; Falknor, The ‘“Hear-say”
Rule as a “See-Do” Rule: Evidence of Conduct, 33 Rocky MT. L. REv. 133
(1961) ; Falknor, “Indirect” Hearsay, 31 TUL. L. Rev. 3 (1956) ; Falknor, Silence
as Hearsay, 89 U. PA. L. Rev. 192 (1940) ; McCormick, The Borderiand of Hear-
say, 39 YaLE L.J. 489 (1930); Morgan, Hearsay Dangers and the Application of
the Hearsay Concept, 62 Harv. L. REV. 177 (1948) ; Morgan, Some Suggestions
for Defining and Classifying Hearsay, 86 U. PaA. REv. 258 (1938) ; Morgan,
The Hearsay Rule, 12 WasH. L. Rev. 1 (1937); Morgan, Hearsay and Non-
Hearsay, 48 Harv. L. REv. 1138 (1935) ; Powers, The North Carolina Hearsay
Rule and the Uniform Rules of Emdence 34 N.C. L. REV. 295 (1956) ; Rucker,
The Twilight Zone of Hearsay, 9 VAND. 1. REv. 453 (1956) ; Seligman, An Ex-
ception to the Hearsay Rule, 26 Harv. L. REv. 146 (1912); Wheaton, What is
Hearsay?, 46 Iowa L. REv. 210 (1961) ; Wright, Uniform Rules and Hearsay, 26
U. CiNc. L. REv. 575 (1957); Note, 24 N.C. L. REv. 274 (1946) ; Note, 9 RUTGERS
L. REv. 555 (1955) ; Comment, 4 ViLL, L. Rev. 117 (1958).
13 Morgan, Hearsay and Nom- Hearsay, 48 HArv. L. REv. 1138, 1143 (1935).
14 People v Allen, 113 Cal. App.2d. 593, 248 P.2d 474 (1952) ; People v. Lewis, 91 Cal.
App.2d 346, 204 P.2d 919 (1949) ; People v. Klein, 71 Cal. App.2d 588, 163 P.2d
71 (1945) ; People v. Radley, 68 Cal. App.2d 607, 157 P.2d 426 (1945) ; People v.
Barnhart, 66 Cal. App.2d 714, 153 P.2d 214 (1944); People v. Joffe, 45 Cal

App.2d 233, 113 P.24 901 (1941) ; People v. Reifenstuhl, 37 Cal. App.2d 402, 99
P2d 564 (194 ).
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and that it is ‘‘judicial stupidity’’ to relax the hearsay rule ‘‘just to
uphold the conviction of a bookmaker,’’ 15

It may be that rejection of the implied-statement technique in situa-
tions to which it logically applies is prompted by a more or less con-
scious realization of the potential the present rule possesses for pro-
ducing absurd results. For example, suppose the issue concerns the
state of the weather at a particular time. Evidence is offered that
persons were seen carrying umbrellas or wearing overcoats or that
they were in shirt sleeves. With impececable logic it may be urged that
we must treat the conduct of these persons as statements to the effect
that the weather was inclement or cold or hot.'® If the issue concerns
the time of day and a witness testifies he looked at a clock which indi-
cated 10:00 a.m., it may be argued that we must treat this as an
assertion by the manufacturers of the clock.l” The potential which the
implied-assertion technique possesses for reduction to absurdities such
as these may well explain those cases (such as the California book-
making cases) in which the courts simply refuse to recognize it. It
cannot be denied, however, that confusion and uncertainty result from
such a ‘‘now it’s hearsay now it’s not’’ approach, as, for example,
recognizing the flight of a third person as hearsay and refusing to
recognize a ‘‘business’’ call to the alleged bookmaker as hearsay.

Thus far we have partially explored the ‘‘Borderland of Hearsay’’
by noting the hearsay aspects of certain nonverbal, nonassertive action
or conduct. The exploration, however, is as yet only partial because
there remains for consideration another species of conduct, namely,
inaction or failure to act. Professor Falknor states this phase of the
problem neatly by posing the following questions:

‘What of negative conduct, i.e., inaction? Particularly, what of
silence, the failure to speak or write? Suppose, for instance, on
an issue as to the quality of goods sold, it appearing that the par-
ticular goods were part of a larger lot, the remainder of which
had been sold to other customers, the seller proposes to show that
no complaints as to quality were received from these other cus-
tomers. Is the offered evidence inadmissible hearsay ? Or, suppose
on an issue as to the service of a summons, it is proposed to be
shown that the person alleged to have been served never mentioned
the writ to the members of his immediate family. May the alleged
service be negatived in this fashion against an objection invoking
the hearsay rule? 18

Professor Falknor points out that the judicial treatment of problems
of the type posed has been both superficial and dogmatic; that ‘‘in none
of the cases do we find anything like an adequate discussion of the
problem presented’’; that in ‘‘none is apt authority cited, and in

nearly all, the result rests on nothing more than the ipse dizit of the

15 Justice Doran in People v. Barnhart, 66 Cal. App.2d 714, 723, 724, 153 P.2d 214,
219 (1944) (concurring opinion).

16 Professor Falknor suggests that such evidence would have to be excluded under the
orthodox rule as to hearsay conduct. Falknor, Silence as Hearsay, 89 U. PA. L.
Rev. 192, 196 (1940). But see MCBAINE, CALIFORNIA EVIDENCE MANUAL § 742
(2d eqd. 1960) [hereinafter cited as MCBAINE]. .

17 See Professor Morgan’'s analysis of the hearsay aspects of testimony based on such
mechanisms as clocks, sundials and scales, in Morgan, Hearsay and Non-Hearsay,
48 Harv. L. Rev. 1138, 1145 (1935).

18 Falknor, Silence as Hearsay, 89 U. PA. L. Rev. 192, 193 (1940).
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court that the evidence is or is not hearsay.’’ '® His own analysis is as
follows:

In each of the supposed cases it is clear that the relevancy of
the offered evidence depends upon inferences from failure to speak
to the belief of the silent individual as to the relevant faet (in the
first illustration, that the goods sold were of satisfactory quality,
in the second that he had not been served) to the relevant fact
itself.

» * *

Theoretically, then, evidenee of silence when proposed as the
basis of an inference to the belief of the silent individual, this
belief to form the basis of a further inference to the fact believed,
will run afoul of the hearsay rule. And such has been the holding
in most of the cases where the hearsay objection has been raised.??

In California, however, the holding was otherwise in the only case we
have found presenting the problem. The case is People v. Layman.?!
Defendant was prosecuted for committing perjury in an action he
instituted against a railway company. In the latter action he testified
he received injuries while pushing his stalled automobile away from
streetear tracks. The evidence of the prosecution in the perjury case
was (1) testimony of all the motormen on the line that no such acecident
occurred, (2) testimony of train dispatchers that they received no
report of such an accident. Defendant contended that the testimony
of the train dispatchers was received in violation of the hearsay rule.
This contention was rejected by the court for the following reasons:

Appellant complains that it was error, in violation of the hear-
say rule, to permit the train dispatchers to testify that they had
received no report of an accident. It was not hearsay, but direct
proof, of course, of a fact, the fact being that no report had been
turned in. This fact was material because of the presumption that
the ordinary course of business had been followed . . .; that is,
that if there had been an accident it would have been reported
to the dispatchers.2?

Professor Falknor criticizes the case on the following grounds:

Despite the court’s confidence that the evidence was not hear-
say, it seems plain that the problem is just as clearly presented
as in any of the silence cases, and it is difficult to see how the
statute which merely goes to the extent of recognizing that in the
ordinary course of business an accident will be reported, disposes
of the hearsay question.?3

Such, then, at least in the broad outline, is the borderland of conduct-
hearsay. It has developed as an area of complexity and confusion
despite seemingly clear-cut and authoritative definitions of hearsay.
The ambiguity of such definitional terms as ‘‘statement’’ or ‘‘asser-
tion’’ has contributed to the development.

19 1d. at 209.

20 Id. at 193.

21117 Cal. App. 476, 4 P2d 244 (1931).

22 Jd. at 478, 4 P.2d at 245-4

2 Falknor, Silence as Hea'rsay, 89 U. PA. L. Rev. 192, 213 (1940).
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The remedy in the Uniform Rules for the confusion and uncertainty
in this zone of trouble is to define the term ‘‘statement’’ in such a way
as to eliminate the pre-existing ambiguity of the term. Rule 63, it will
be recalled, defines hearsay in terms of ‘‘evidence of a statement.’’ This
is to be read in connection with Rule 62(1) which defines ‘‘statement’’
as follows:

‘‘Statement’’ means not only an oral or written expression but
also non-verbal conduet of a person intended by him as a substi-
tute for words in expressing the matter stated.

When this definition is considered against the background of the
conduct-hearsay confusion, the problem to which it is directed, two
significant guides for construing it emerge: (1) The principle expressio
unius est exclusio alterius should apply and the definition should be
regarded as exclusive, and (2) the word-substitute intention provision
should be strictly construed. Only such situations as sign-language,
symbols and signals obviously intended as substitutes for speech should
be held to constitute statements within the sense of the definition. In
all other cases, absent any special or unusual circumstances manifesting
ifnten;c1 2&0 communicate by conduct, no such intention should be in-

erred.

% Professor McCormick was on the committee which Prepared the Uniform Rules for
the National Conference of Commissioners on Uniform State Laws and Professor
Morgan was adviser to the Committee. See Prefatory Note to UNIFORM RULES
(1953). Both have advocated this remedy for the conduct-hearsay problem. See
2 MORGAN, BAsic PROBLEMS oF EVIDENCE 221 (1957), where Professor Morgan
states that: “it would be a boon to lawyers and litigants if hearsay were limited
. . . to asgertions . . . by words or substitutes for words. . . . [This] wouid
exclude evidence of a declarant’s conduct offered to prove his state of mind and
the facts creating that state of mind if the conduct did not consist of assertive
words or symbols.

“Professor McCormick states that the ‘path to improvement’ is to ‘limit hearsay
to assertions, namely to statements, oral or written, or acts intended to be com-
municative, such as signals and . . . sign-language. . . . Other acts and conduct,
including silence, when offered to show belief to prove the fact believed, would be
classed (as many decisions have classed it) as circumstantial evidence.'' Ibid.
And see McCorMICK, EVIDENCE § 229, at 479.

Given the participation of Professors McCormick and Morgan in drafting the
Uniform Rules, their views, above stated, are a strong indication of the purpose
and spirit of Rule 62(1) and bear out the suggestion in the text as to how that
rule should be construed.

Since the promulgation of the Uniform Rules commentators have suggested
that Rule 62(1) has the meaning suggested in the text. Thus, Professor Falknor,
in The Hearsay Rule and Its Exzceptions, 2 U.C.L.A. L. REvV. 43, 45 (1954), said
that “it seems very clear from this language [of Rule 62(1)] that it is intended
to abrogate what is doubtless the orthodox rule which excludes evidence of con-
duct, though non-verbal and non-assertive, if its relevancy depends upon infer-
ences from the conduct to the belief of the actor to the truth of the fact believed.”
Arlldk in 1](s‘lt[cCormlck, Hearsay, 10 RureErs L. REvV. 620 (1956), Professor McCor-
mick said:

“The definition of hearsay is the standard one, that is, in effect, an out-of-court
‘statement’ offered to prove the truth of the matter stated (Uniform Rule 63).
But the definition of ‘statement’ appears to settle in a desirable way a contro-
versial question of theory that has exercised the law writers more than it has
the courts. This is the question whether evidence of a man’s acts or inaction,
tendered to show his belief that a fact is true, offered to prove the truth of the
fact, is to be classed as hearsay. Thus a letter from a_vicar of a parish to a
country gentleman suggesting that a business matter in dispute between him and
the parish be submitted to arbitration is offered on the issue of sanity as evidence
that he believed the gentleman to be sane. Again, on a claim by a customer
against a restaurant for injury due to the serving of unwholesome beans, the
defendants on the issue of unwholesomeness tenders [sic] evidence that no other
customers who ate the beans made any complaint. Such conduct, under the defini-
tion, not being ‘intended as a substitute for words' in expressing the matter for
which it is offered, would not be a ‘statement’ and hence not hearsay. This leaves
it to be handled as circumstantial evidence, and to be admitted or excluded
according as the trial judge finds that its probative value is or is not sufficiently
substantial to outweigh such dangers as the likelihood of confusing the issues or
misleading the jury.” Id. at 620-621.
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Given the rigid interpretation which an understanding of the back-
ground and spirit of the rule requires, the Uniform Rules would operate
significantly in removing the hearsay taboo from much evidence hitherto
excluded thereunder. Under Rules 63 and 62(1), when evidence of the
conduct of a person is offered and objected to as hearsay, the judge
must determine whether the person intended his conduect as a substi-
tute for words expressive of a matter. If the judge finds that the
person did not so intend, that is the end of the matter so far as the
hearsay rule is concerned. It is immaterial that the relevancy of the
conduct requires reliance on the person’s belief and that he has em-
Ployed his faculties of perception and recollection in formulating his
belief. In other words, evidence of nonassertive conduct is not inadmis-
sible under the hearsay rule (Rule 63) for Rules 63 and 62(1) so
define hearsay that such conduet is excluded from the concept. Thus,
under Rule 7 it is admissible unless some rule other than Rule 63
operates to exclude it.

Is this desirable? What can be said for a new approach admitting
evidence of nonassertive conduct (such as flight of a third person to
show his guilt) which was hitherto excluded as hearsay? Two factors
are of importance in this connection. In the first place, the very fact
that the conduct is nonassertive is of significance. As Professor Falknor
has so well argued, this is a sound reason for considering nonassertive
conduct more reliable than assertive conduct. As he states it:

[N]on-assertive conduet, although its relevancy depends upon
Inferences from the conduct to the belief of the actor to the fact
believed, is obviously entitled to more favorable appraisal than an
assertive utterance. This is so because, by hypothesis, the actor
by his conduet did not intend to express or convey an idea. Thus,
the actor’s veracity (or lack of it) is without relevancy to the
trustworthiness of the evidence, and the lack of opportunity to
cross-examine the actor becomes definitely less significant. For
example, as already noted, evidence of flight of a third party
offered in exculpation of the defendant in a criminal action has
generally been excluded, the courts in these cases having been
content, without very muech discussion, to assimilate this conduct
to an extra-judieial confession of the third party and thus to ex-
clude it as ‘“‘pure hearsay’’. Yet, less superficial treatment of the
problem makes it quite clear that the flight evidence has consider-
ably more to be said for it than the out-of-court confession. The
confession is assertive, intended by the declarant to convey the idea
of his guilt. Upon his veracity, therefore, depends the trustworthi-
ness of the confession. But in the case of flight, nothing to the
contrary appearing, it may safely be assumed that the actor fled,
not to express or convey the idea of his guilt, but to escape detec-
tion and punishment. The conduct being non-assertive, the actor’s
veracity is not involved in a rational appraisal of the trustworthi-
ness of the evidence.?®

In the second place, it is significant that, although the relevancy of
the conduect requires reliance on the actor’s belief, that belief is vouched

* Falknor, Silence as Hearsay, 89 U. Pa. L. REv, 192, 195 (1940).
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by the actor’s conduct. The argument predicated upon this faector, as
stated by Professor Falknor, is:

The argument, then, is that if the actor was sufficiently satis-
fied with his observation and recollection of the relevant event or
condition to predicate action important to himself upon his belief
in that event or condition, there is enough to be said for the trust-
worthiness of his belief, though uneross-examined, to permit it to
be presented to the tribunal as a basis of a possible inference to
the event or condition.28

It is not enough, however, to conclude that evidence of nonassertive
conduct should no longer be barred as hearsay. There remains the
question whether such evidence should be barred when it reflects the
belief or conclusion of an actor whose testimony asserting his belief
would be inadmissable in a judicial proceeding.

It will be remembered that the logical chain of reasoning by which
evidence of an actor’s nonassertive conduect is said to be admissable
is (1) that the actor’s conduet refleets his belief as to the existence or
nonexistance of a fact and (2) that such belief tends to establish such
existence or nonexistence, Yet we do not always permit a witness on
the stand to testify to his belief that a faet is true or not true as the
basis for an inference to that effect. Thus, under present California
law 27 if a witness is to give direet testimony concerning a material or
relevant matter he must possess personal, first-hand knowledge of that
matter and, if the matter is such that special expertise is required, the
witness must possess the requisite experience, training or education.
These commonplace prineiples are carried forward in that part of Rule
19 of the Uniform Rules which reads as follows:

As a prerequisite for the testimony of a witness on a relevant
or material matter, there must be evidence that he has personal
knowledge thereof, or experience, training or education if such be
required.

This language has reference to witnesses in court. But what of hear-
say declarants and those engaging in nonassertive conduct? To what
extent should knowledge and expertise be required of such declarant?
There is, of course, no problem when the declarant has made a state-
ment in the sense of Rule 62(1) and that statement does not fall within
one of the exceptions of Rule 63. Such a statement is inadmissible as
hearsay; it need not concern us, therefore, that perchance the deeclar-
ant lacked knowledge or special skill. Likewise, there is no problem
requiring any general amendment of the Uniform Rules when the
statement is admissible under any one of the subdivisions of Rule 63.
So far as knowledge and expertise are then to be made requirements,
this is done by the subdivision in question—as in subdivisions (1), (3),
(4), (9), (12).

26 Id. at 203. This, of course, is a variable factor depending in each case upon the
importance to the actor of the conduct in which he engages.

27 CaL. CopE Ci1v. Proc., § 1845 provides: ““A witness can testify of those facts only
which he knows of his own knowledge; that is, which are derived from his own

perceptions, except in those few express cases in which his opinions or inferences,
or the declarations of others, are admissible.”
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However, we do have a special problem requiring special handling
when we consider the area of conduct which is now excluded as hearsay
but which under Rules 62(1) and 63 would no longer come under the
hearsay ban. Should we accept evidence of conduct indicative of the
actor’s belief when he had no knowledge or, if required, no expertise?
Formerly, the possibility that the actor was not knowledgeable or
skilled was of no significance because in any event the evidence was
to be excluded as hearsay. Today, however, if we are to lift the hearsay
ban we must face up to the question whether we should not impose
conditions respecting knowledge and expertise. Reconsidering some of
the illustrations, supra, under the new view: The ship eaptain’s con-
duect is not hearsay, but should not a foundation qualifying him as an
expert be required ? Again, payment by the underwriter is not hearsay,
but should it not be excluded for want of personal knowledge?

We believe that restrictions in terms of personal knowledge and ex-
pertise are desirable. We propose, therefore, that an amendment be
made to Rule 19 of the Uniform Rules to deal with this matter. Such
an amendment should parallel insofar as feasible the structure and
phraseology of Rule 19 and should read as follows:

As a prerequisite for evidence of the conduct of a person reflect-
ing his belief concerning a material or relevant matter but not
constituting a statement as defined in Rule 62(1), there must be
evidence that the person had at the time of his conduct personal
knowledge of such material or relevant matter or experience,
training or education, if such be required.

If the amendment is accepted, Rule 19 should then be regarded as an
integral part of the group of Uniform Rules relating to hearsay evi-
dence.

If this amendment to Rule 19 is made, conduect indicative of belief
respecting ordinary matters and based on personal knowledge will still
be admissible—for example, flight as evidence of guilt. (Conceivably,
however, rare cases may occur in which the fleeing person had no
knowledge of his culpability.) On the other hand, conduct indicative
of lay opinion on professional matters will be inadmissible and conduct
indicative of expert opinion will require a foundation showing the
expertise of the actor.

Conclusion

It is reasonable to conclude that evidence of nonassertive conduct
which is based on the actor’s observations or expert opinion, even
though classified hitherto as hearsay and even though possessing some
of the dangers of typical hearsay, is nevertheless relatively more trust-
worthy—sufficiently so that it should now be treated like any other
non-hearsay evidence. It is recommended, therefore, that the opening
paragraph of Rule 63 and Rule 62(1) of the Uniform Rules be adopted
in California.?8

28 The N. J. Committee, N. J. Commission and Utah Committee all r:ecommend_ed ap-
proval of the opening paragraph of Rule 63 without modification. Cf. Finman,
Implied Assertions as Hearsay, 14 StanN. L. REV. 682 (1962).
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Rule 63(1)—Previous Statements of Persons Present
and Subject to Cross-examination

Rule 63(1) creates a new exception to the hearsay rule which reads
as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

(1) A statement previously made by a person who is present at
the hearing and available for cross examination with respect to
the statement and its subject matter, provided the statement would
be admissible if made by declarant while testifying as a witness;

Here we shall consider the scope of this exception, the extent to which
its adoption would change current California law and the desirability
of such change. A comparison of the exception with existing law can
best be made by considering separately the present admissibility of
prior consistent and prior inconsistent statements of a witness.

Prior Consistent Statements of a Witness

Plaintiff calls a witness. On direct examination the witness testifies
favorably to plaintiff. Defendant cross-examines. Then on redirect ex-
amination, plaintiff wishes to have the witness testify that prior to the
trial the witness made statements substantially identical with those
given on his direct examination; or plaintiff wishes to introduce a
written statement executed by the witness prior to the trial reciting
the facts as witness testified them to be on his direct examination.
Under what circumstances and conditions may plaintiff proceed in
this fashion? Today such evidence is as a general rule inadmissible in
California ! and other jurisdictions.2 The pretrial statement cannot be
used as evidence of the facts asserted nor can it be received as cumula-
tive evidence on the merits to corroborate the witness’s testimony on the
stand.® The evidence is hearsay, being an out-of-court statement not
made under oath nor subject to cross-examination.t It is immaterial
that the statement was made by a person presently a witness, for there
is no exception to the hearsay rule for out-of-court statements by
witnesses. If such evidence is to be received at all, it must be received
under the ‘‘recent contrivance’’ or ‘‘recent fabrication’ theory—i.e.,
1 People v. Kynette, 15 Cal2d 731, 104 P.2d 794 (1940) ; Judd v. Letts, 158 Cal. 359,
111 Pac. 12 (1910) ; Clark v. Dalzxel 3 Cal. App. 121 84 Pac. 429 (1906); Note,
3 UCLA. L Ruv.ds2 (1956).

24 WIGMORE, EVIDENCE § 1124, 194 ; Note, 3 U.C.L.A. L. RevV. 262 (1956).

31t is, of course, relevant for this purpose Falknor, The Hearsay Rule and Its Excep-
tions, 2 U.CL . REV. 43, 62, n.40 (1954), but, for this purpose, it is hearsay.
See note 4, mfm

4+ McCorMICK, EVIDENCE § 39 n.1, § 49, nn.14 & 24; 4 WicMORE, EVIDENCE § 1132;

6 WIGMORE, EVIDENCE § 1792 ; Wrrxm CALIFORNIA EVIDENCE § 209 (1958) i Falk-
nor, The Hearsay Rule and Its E’xceptions, 2 U.C.L.A. L. REv. 43, 49 (1954).

(425 )
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if the witness is attacked by the suggestion that his story as related
on the stand was contrived or fabricated at a certain time as a result
of such influences as bribes, threats, fears or the like, it then may be
shown that prior to the time that the witness is claimed to have tailored
his story to the influence, the witness related the facts consistently
with the story he tells on the stand. To avoid infringing the hear-
say rule, however, the evidence is received (and the jury must be so
charged) ‘‘not to prove the facts of the case, but as tending to show
that the witness has not been controlled by motives of interest and
that he has not fabricated something for the purposes of the case.””®

Application of this doctrine presents several difficulties. For exam-
ple, it is often a difficult and debatable question whether the attack
on the witness is of the requisite kind to invoke the doctrine® This
produces questionable rulings which encourage appeals and it pre-
sents the hazard of reversal for admitting (or excluding) evidence
of a witness’s prior consistent assertion.” A greater difficulty inheres
in the fact that the jury frequently cannot understand the charge
which is supposed to direct and limit their consideration of the evi-
dence so as not to violate the hearsay rule.

Such, then, is the current law on the admissibility of evidence of
a witness’s prior consistent statements. The Uniform Rules treat
prior consistent statements quite differently. Under Rule 63 itself
such a statement is hearsay, for it is ‘‘evidence of a statement which
is made other than by a witness while testifying.”” (Emphasis added.)
But under Rule 63(1) it is admissible as ‘‘a statement previously
made by a person who is present at the hearing and available for cross-
examination.”” (Emphasis added.) Furthermore, such evidence will
be admissible ‘‘to prove the truth of the matter stated.’’ It should be
noted, however, that under Rule 45, the judge has discretion to reject
it if he finds that the ‘‘probative value’’ of the evidence ‘‘is substan-
tially outweighed by the risk that its admission will necessitate undue
consumption of time.”’
The rationale of Rule 63(1) insofar as prior consistent statements
are concerned is this: The statement on the stand is under oath and
subject to cross-examination; the safeguards are adequate to let the
jury consider it as evidence of the facts. Since the out-of-court state-
ment was identical or substantially identical, there can be no objection
to letting the jury consider that also. In short, the fact that a state-
ment was made out of court loses its disqualifying significance when
5 People v. Kynette, 15 Cal.2d 731, 754, 104 P.2d 794, 806 (1940). The court in People
v. Walsh, 47 Cal.2d 36, 41, 301 P.2d 247, 251 (1956), refers to this doctrine as
“an exception to the hearsay rule.” This is erroneous., See 4 WIGMORE, EVIDENCE
§ 1132 n.1, for a criticism of a similar statement by the Maryland court. Since
the evidence is not received ‘to prove the facts of the case,” the proper theory is
that the evidence is not hearsay at all. See note 4, p. 425, supra. For discussions
of the recent fabrication doctrine, see McCoRMICK, EVIDENCE § 49, pp. 108-9; 4
WIGMORE, EVIDENCE §§ 1128-29 ; WITKIN, CALIFORNIA EVIDENCE § 696 (1958).

¢ See, €.9., People v. Walsh, 286 P.2d 915 (1955) (opinion of District Court of Appeal
holding doctrine inapplicable), superseded, 47 Cal.2d 36, 301 P.2d 247 (1956)
(doctrine held applicable by éupreme Court). And see Bickford v. Mauser, 53
Cal. App.2d 680, 128 P.2d 79 (1942) (doctrine held applicable, but vigorous dis-
sent by Mr. Justice Peters, and two Supreme Court Justices voted for hearing).

7 See People v. Doetschman, 69 Cal. App.2d 486, 159 P.2d 418 (1945) (error not re-

versible error in this case). Compare dissent by Mr. Justice Peters in Bickford v.
Mauser, note 6, supra.
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the speaker repeats the same statement on the witness stand and is
subject to cross-examination as to both statements.?

The merits of recognizing the new exception so far as prior consist-
ent statements are concerned would be these: First, under the new
exception the out-of-court statement would be excluded (if at all) on
the sensible ground that it was not worth the time (under Rule 45),
rather than on the fallacious ground of no oath and therefore no cross-
examination. (When the effect of the evidence would be merely cumula-
tive, it is to be expected that the judge would often exercise his
discretion to exclude it. Certainly this would be so if several prior
consistent statements were offered.) Second, in lieu of regulating the
admissibility of prior consistent statements by the perplexing ‘‘recent
contrivance”’ doctrine (under which the evidence is inadmissible in all
cases as substantive evidence but admissible in some as nonsubstantive),
we would have a simple rule of admissibility of such statements as sub-
stantive evidence on the merits in all cases, subject only to the judge’s
diseretion to reject them as merely eumulative. The new rule would
be simpler for both judge and jury to understand and apply. It would
eliminate the present hazard ? of reversal for erroneous rulings under
the ‘‘recent contrivance’’ exception. Exclusionary rulings under Rule
45, being discretionary under the new system, would seldom be ques-
tioned. There is no doubt that it would be an abuse of diseretion to
exelude the pretrial statement in a situation in which it is admissible
today under the recent contrivance doetrine. That, however, could
readily be avoided by the trial judge by simply admitting the evidence.
Under the new system, admitting a prior consistent statement would
rarely, if ever, constitute abuse of discretion.

Prior Inconsistent Statements of a Witness

General Considerations. By way of background, let us first think of
a witness who contradicts himself while testifying—a person, that is,
who makes inconsistent in-court statements. For example, in an auto-
mobile collision case, plaintiff wishes to establish that a partieular
traffic light was green at a certain time. Plaintiff calls an eyewitness
who testifies the light was green. On cross-examination defendant
persuades the witness to change his story and assert the light was red.
On redirect, plaintiff persuades the witness to restate his original story

8 See Professor Falknor’s statement in Falknor, The Hearsay Rule and Its Exceptions,
2 U.C.L.A. L. Rev, 43 (1954): “In the last analysis, the important question
appears to be whether cross- ~examination of the declarant at the trial will prove
adequate as a test of the dependability of an alleged prior out-of-court statement.
So far as prior consistent statements are concerned, it is difficult to see why
cross-examination at the hearing is not fully as adequate as it would have been
when the statements were made. Here, by hypothesis (we are considering prior
declarations ‘consistent with and supporting the witness’ admissible testlmony),
the declarant will have personal knowledge of the event and will remember it.
It is to be remarked that while the hearsay ban would be lifted as to prior con-
sistent statements, evidence of such may nevertheless be excluded under Rule 45
which accords to the trial judge, generally, discretion to exclude evidence (though
otherwise admissible) if he concludes that 1ts probative value is substantially
outweighed by the risk that its admission will ‘(a) necessitate undue consumption
of time, or (b) create substantial danger of undue prejudice or of confusmg the
issues or of misleading the jury, or (c¢) unfairly and harmfully surprise’ the
opponent. At least where there has been no substantial impeachment of the wit-
ness, his prior consistent statements will add very little, if anything, to his
in-court testimony; it is to be expected, consequently, that in the ordma.ry case
the trial judge would be very likely to hold that the very slight increment of
probative value arising from prior consistent statements would be more than
outweighed by the exclusionary factors mentioned in Rule 45.” Id. at 52-53.

® See note 7, p. 426, supra.
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that the light was green. Now the jury may dispose of the testimony
of this turncoat in any one of three ways. First, they may disregard
all of the witness’s statements, being convineed that nothing that he
says on the subject is eredible. Second, they may find that the light was
green on the basis of the witness’s statements on direet and redirect
examination. Third, they may find that the light was red on the basis
of the witness’s statement on cross-examination. All of the witness’s
statements, though contradictory, are in the record as substantive
evidence.l® Once he has made a statement he cannot withdraw it and
require the jury to disregard it. That could be accomplished only by
a ruling of the court and the situation under consideration is not an
appropriate occasion for an order striking any of the evidence.

Now let us suppose the contradiction is between an in-court state-
ment on the witness stand and a previous out-of-court inconsistent
assertion. On direct examination the witness testifies for plaintiff that
the light was green. On cross-examination, the defendant shows the
witness a pretrial written statement in which the witness asserted that
the light was red. The witness admits executing the statement and it
is admitted in evidence. Now what possibilities lie before the jury?
Is their range of choice the same as that in the previous case where
the witness eontradicted himself in court? Clearly not. Now (as before)
the jury may disregard both statements or (again as before) they may
find the light was green on the basis of the in-court statement, They
may not, however, (as they could before) find that the light was red
on the basis of the witness’s prior statement to that effect. The state-
ment that the light was red is an out-of-court statement by the witness.
As evidence that the light was red the statement is hearsay ;' there is
no exception to the hearsay rule permitting the admission of pretrial
statements by witnesses generally.

0 Zimberg v. United States, 142 F.2d 132 (1st Cir. 1944). “[T]he jury had before it
two conflicting statements by Biron of equal force as evidence; one made on
direct examination to the effect that there had been no arrangement whereby the
weights of his purchases were to be overstated and another on cross examination
that such an arrangement had been made. Under these circumstances the jury
were at liberty to take either version as correct. That is to say, they could believe
either that there had or had not been an agreement between Biron and the de-
fendants to exaggerate weights.” Id. at 136.

1 For a full collection of California cases see 3 WIGMORE, EVIDENCE § 1018. See also
McCorMICK, EVIDENCE § 39.

The judicial statement most frequently quoted for the orthodox view that the
prior contradictory statement is hearsay, if considered as substantive evidence of
sthtse f(acts a)stated, is the following from State v. Saporen, 205 Minn. 358, 285 N.W.

98 (1938):

“The previous statement was when made and remains an ex parte affair, given
without oath and test of cross-examination. Important also is the fact that, how-
ever much it may have mangled truth, there was assurance of freedom from
prosecution for perjury.

“The chief merit of cross-examination is not that at some future time it gives
the party opponent the right to dissect adverse testimony. Its principal virtue is
in its immediate application of the testing process. Its strokes fall while the iron
its };gt. False testimony is apt to harden and becomes unyielding to the blows of
ruth. ...

“There are additional practical reasons for not attaching anything of sub-
stantive evidential value to extrajudicial assertions which come in only as im-
peachment. Their unrestricted use as evidence would increase both temptation
and opportunity for the manufacture of evidence. . ..

“The hearsay rule, if considered satisfied as to contradictory statements, would
be equally so as to declarations agreeing with the testimony of the witness. . . .
‘We hold that it is not satisfied in either case. ...

“The foregoing we consider entirely consistent with the single purpose of rules
of evidence, which is to disclose the truth. That implies the necessity for safe-
guards against abuse. The general admission of earlier, extrajudicial statements
would, in practice, endanger rather than facilitate the truth-finding process.”
Id. at’362-63, 285 N.W. at 901.
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To implement this orthodox view that the pretrial statement is in-
admissible hearsay when considered as probative of the fact asserted
and at the same time is admissible to impeach the witness requires, of
course, an explanation to the jury. They must be told, in effect, that
while the out-of-court statement may be regarded by them as can-
celling the in-court statement, thus wiping the slate clean (the first
of the three alternatives stated above), the out-of-court statement can-
not be substituted for the in-court statement as affirmative evidence of
the fact asserted (the third of the three alternatives stated above).
Or, to state the matter in different terms, the jury must be made to
realize that they could reason this way in returning a verdict for
defendant: witness’s statements cancel each other; there is nothing
to tell us whether the light was green or red; plaintiff has not dis-
charged his burden of proof. They could not, however, reason this way
in returning a verdict for defendant: witness once said the light was
red; it was! 12

It scarcely needs to be argued that a jury must find it difficult to
perform the mental operations preseribed by the charge and that many
a jury (despite the charge) approaches the situation in the wholly
natural way of saying: Here are two stories—which is true? Rule
63(1) would validate this natural approach and make it permissible as
a matter of legal theory, thus eliminating the futility of charging the
jury to refrain from doing what their instinet and common sense
dictate.13

There is no unfairness to plaintiff in thus using the pretrial state-
ment of his witness as substantive evidence against him. Though at
the time he made the statement the witness was not under oath and
not subject to examination by plaintiff, now he is. On redirect exami-
nation plaintiff can attempt to persuade the witness to disavow his
pretrial contrary statement and reinstate his original story, explaining
as best he ecan why he has vacillated, proceeding in much the same
fashion as if both statements had been made in court. There seems very
good reason, therefore, to treat the out-of-court statement, as Rule
63(1) does, as possessing the full evidential value it would have pos-
sessed if made on the witness stand. Indeed, it may be argued that it
possesses more weight because it was made closer in point of time to
the event in question.

Now what is the situation if the witness denies having made the
contradictory statement? A witness for plaintiff testifies that the light
was green. On cross-examination the witness denies having previously
told X that the light was red. After P rests, D produces X who testi-
fies the witness told him that the light was red. D rests. In rebuttal P
recalls the witness and questions him further about the alleged state-
ment to X. Under Rule 63(1), the jury may (1) believe X and find
that the witness made the out-of-court statement that the light was red

12 See note 11, p. 428, supra.

18 The scholarly writers in the field of evidence unite in urging substantive use of the
out-of-coart statement. MAGUIRE, EVIDENCE, COMMON SENSE AND CoMMON Law
at 59 (1947) ; McCorMICK, EVIDENCE § 39; 3 WIGMORE, EVIDENCE § 1018 ; Falknor,
The Hearsay Rule and its Exceptions, 2 U.C.L.A. L. Rev. 43, 49-55 (1954) ; Mor-
gan, Hearsay Dangers and the Application of the Hearsay Concepi, 62 HARv. L.
REv. 177, 192-196 (1948) ; Morgan, The Law of Evidence, 1951-1945, 59 Harv. L.
REv. 481, 545-550 (1946).

See, however, notes 14 and 15, p. 430, infra for the qualified positions of Pro-
fessors McCormick and Falknor.
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and (2) believe the witness’s statement to X and find the light was in
faet red. Is it fair to permit the jury to use the pretrial statement as
substantive evidence against plaintiff in this situation? Is there a
significant difference between the case where the witness admits and
that where he denies his prior contradictory statement? Fven though
the witness denies having made the statement to X, the fact remains
that X has testified otherwise (under oath and subject to cross-exami-
nation by plaintiff). Plaintiff has his day in court on the issue of
whether the pretrial statement was made by witness. The witness is
present to be examined further by plaintiff and to be sized up by the
jury under the fire of direct examination, cross-examination and re-
direct examination. It seems reasonable, therefore, to permit the jury
to choose to believe X, and, believing him, to believe that the witness’s
first story is the true one. Two commentators, however, have argued
otherwise. Professor McCormick,'* swayed by the possibility that X
may be mistaken, and Professor Falknor,'® influenced by the limited
opportunities available to plaintiff on redirect examination, prefer the
view that the pretrial statement is inadmissible as substantive evi-
dence when the witness denies having made it.

Making a Prima Facie Case by the Pretrial Statement of a Hostile Witness.
Let us suppose a two-car collision in an intersection where the traffic
is controlled by a traffic light. The driver of one car dies as a result
of injuries received in the collision. The action is for damages for his
death. Defendant’s liability depends upon whether the light guiding
decedent was green. Aside from defendant, there is only one eyewitness.
Plaintiff’s attorney confers with this witness prior to the trial, at which
time the witness gives the attorney a written statement to the effect
that the light was green. At the trial plaintiff calls this witness. The
witness surprises plaintiff by testifying the light was red. Plaintiff
then shows the witness the written statement. Witness admits executing
it. Plaintiff offers the writing in evidence. Objection overruled. Later
plaintiff rests, having produced no other evidence as to the color of the
light. Defendant moves for nonsuit. Motion granted.

Under current California law, both rulings are correct. As to the
first ruling (objection overruled): though plaintiff is impeaching his
own witness by showing his pretrial contradictory statement, this is
permissible under Sections 2049 and 2052 of the Code of Civil Proce-
dure.’® However, the pretrial statement, though admissible to impeach
the witness, may not be used as substantive evidence of the fact as-
serted, that the light was green. For this purpose the evidence is hear-
say and, as previously stated, there is currently no exception to the
14 McCorMICK, EVIDENCE § 39; McCormick, The Turncoat Witness: Previous State-

ments as Substantive Evidence, 25 TeExAs L. RBv. 573 (1947). .
18 Falknor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. REv. 43, 49-55 (1954).
18 CaL. CoprR Civ. Proc. § 2049: “The party producing a witness is not allowed to
impeach his credit by evidence of bad character, but he may contradict him by
other evidence, and may also show that he has made at other times statements
g;ciontsistent with his present testimony, as provided in section two thousand and

-two.”

AL. CopE Crv. Proc. § 2052: “A witness may also be impeached by evidence
that he has made, at other times, statements inconsistent with his present testi-
mony; but before this can be done the statements must be related to him, with
the circumstances of times, places, and persons f)resent, and he must be asked

whether he made such statements, and if so, allowed to explain them. If the

statements be in writing, they must be shown to the witness before any question
is put to him concerning them.”
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hearsay rule covering a witness’s pretrial statement.)” The result is
that, while the pretrial statement may be considered to the extent of
cancelling the witness’s on-the-stand statement and thus wiping the
slate clean, it cannot be considered as a substitute for that statement.
Plaintiff thus has no evidence which would permit the jury to find
that the light was green and is therefore properly nonsuited.®

Under Rule 63(1), the pretrial statement would be admissible as
substantive evidence tending to show the light was green and there-
fore sufficient to avoid a nonsuit. This would be a wholly desirable
change. A turncoat witness could no longer keep plaintiff from at least
getting his case to the jury.

Relation of Rule 63(1) to Doctrines of Refreshing
Memory and Past Recollection Recorded

Refreshed or Revived Memory. A person observes an automobile acei-
dent. Shortly thereafter he signs a statement of what he observed. Much
later a case involving the accident comes to trial. This person is placed
on the witness stand. Preliminary questions develop the fact that his
recollection of the accident is now imperfect and vague. The document
is handed to him for silent reading. Upon reading it he testifies that
now he remembers the accident in detail and is prepared to recite all
the circumstances. Thereupon he is examined, cross-examined and dis-
missed. Upon leaving the stand he returns the document to the attor-
ney who called him. This is the venerable process of refreshing the
recollection of the witness or reviving his memory. It is well sup-
ported on both legal® and psychological grounds.?® Note that the
document was not offered in evidence. The evidence, technically, was
not the document—it was the oral statements of the witness.?!

Past Recollection Recorded. Let us now suppose that preliminary
questioning of the witness reveals that he now remembers only that
he observed the accident and executed the written statement. All of
the details escape him. Suppose, further, that upon reading the docu-
ment silently his mind remains blank so far as the circumstances of
the occurrence are concerned. He is then asked to read the document
aloud. This is permitted and is recorded by the reporter as the testi-
mony of the witness. This is the process of past recollection recorded
in its original form. Note that, technically, the document is not ad-
mitted in evidence. It is neither marked as an exhibit nor formally
admitted nor put in custody of the clerk.

These precautions to avoid technical admission of the document in
evidence are reflections of the legal theory that the document, being

17 See note 11, p. 428, supra.

18'We have found no California cases of this type. That such cases could arise is, how-
ever, céeg; b%yond doubt. For cases in other jurisdictions see McCorMICK, EvI-
DENCE n.3.

1 CavL. CopE Crv. Proc. § 2047 provides in part: “A witness is allowed to refresh his
memory respecting a fact, by anything written by himself, or under his direction,
at the time when the fact occurred, or immediately thereafter, or at any other
time when the fact was fresh in his memory, and he knew that the same was
correctly stated in the writing. But in such case the writing must be produced,
and may be seen by the adverse party, who may, if he choose, cross-examine the
witness upon it, and may read it to the jury.”

See McCoRMICK, EVIDENCE § 9; Comment, 3 U.C.L.A. L. REv. 616 (1956).

2 Gardner, The Perception and Memory of Witnesses, 18 COorRNELL L.Q. 391 (1933) :
Hutching and Slesinger, Some Observations on the Law of Evidence—Memory,
41 HArv. L. REv. 860 (1928).

2 By Lord Ellenborough in Henry v. Lee, 2 Chitty 124, 125 (1814): “[I]t is not the
memorandum that is the evidence, but the recollection of the witness.”
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an out-of-court statement of the witness, is hearsay and does not fall

within an exception to the hearsay rule. To circumvent this difficulty

the fiction is constructed that as the witness reads the document aloud
he states his present recollection. Realistically, he, of course, is merely
rendering a parrot-like reading.22

The more modern form of the doctrine is to dispense with this fie-
tion, admit the document in evidence and construct an exception to
the hearsay rule to justify this direct approach.2®* By Section 2047
of the Code of Civil Procedure, however, California is committed to
the doctrine in its older form and to the fiction attendant upon the
doctrine in that form.2¢

Adoption of Rule 63(1) in California would make the document
admissible, thus abrogating the clumsy fiction. The document is ‘‘a
statement previously made by a person who is present at the hearing,”’
that person is ‘‘available for cross examination with respect to the
statement and its subject matter,”’ and the ‘‘statement would be ad-
missible if made by declarant while testifying as a witness.”” Thus,
the document could be directly admitted in evidence, observing all the
usual formalities for receiving documentary evidence. It is true that
the opportunity of cross-examination as to the subject matter will be
restricted because of witness’s memory lapse. That, however, did not
bar the previous fiction and should not, therefore, bar the new non-
fictional approach.

To the extent that direct action is better than indirection and reality
is preferable to fiction, the operation of Rule 63(1) in this area would
be beneficent. Moreover, there would be advantage in eliminating the
present practice which has certain troublesome aspects.

One of the troublesome questions arising under the current doctrine
of past recollection recorded is this: if the witness possesses a present
recollection, may the document nevertheless be used under the prin-
ciple of past recollection recorded, that is, be formally admitted under
the new view or read aloud by the witness under the old view? Is want
of present recollection a condition precedent to use of the record of
past recollection? If so, to what degree must present recollection be
wanting ¢ 25 Adoption of Rule 63(1) would settle these questions by
making the document admissible, irrespective of whether a present
M McCorMICK, EVIDENCE § 276; 8 WIGMORE, EVIDENCE § 754; Comment, 3 U.C.L.A.

L. Rev. 616, 620-621 (1956).

28 McCoORMICK, EviDENCE §§ 276, 278; Maguire and Quick, Testimony: Memory and
Memoranda, 3 How. L. J. 1 (1 957) Morgan, The Relation Between Hearsay and
Preserved Jffemory 40 HARv. L. REv. 712 51927); Comments, 12 OxLA. L. REv.
165 (1959), 3 U.C.L.A. L. REv. 616, 620-21 (1956). See also the acute criticism of
the older view and practice in Curtis v. Bradley, 65 Conn. 99, 31 Atl 591 (1894).

% CAL. Copm CIv. PRoC. § 2047: “A witness is allowed to refresh his memory respect-
ing a fact, by anything written by himself, or under his direction, at the time
when the fact occurred, or immediately thereafter or at any other time when
the fact was fresh In his memory, and he knew ‘that the same was correctly
stated in the writing. But in such case the writing must be produced, and may
be seen by the adverse party, who may, if he choose, cross-examine the witness
upon it, and may read it to the jury. So, also, a witness may testify from such
a writing, though he retain no recollectlon of the particular facts, but such evi-
dence must be received with cautlon

See Holbrook, Witnesses, 2 U.C.L.A. L. Rev. 32, 37-38 (1954); Comment, 3
U.CL.A. L. Rev. 616, 629-630 (1356).
% Comment, 3 U.C.L.A. 1. Rev. 616, 624, 633 (1956) shows the uncertainty on this

question, both in California and "elsewhere. See also McCorRMICK, EVIDENCE § 277;
MAGUIRE, EVIDENCE, COMMON SENSE AND COMMON LAWw 35-41 (1947).
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recollection of the witness exists in whole or in part.?6 Thus under
Rule 63(1) an attorney could call a witness possessed of a comprehen-
sive present recollection and merely have the witness identify his writ-
ten statement, then offer the statement and dispense with the usual
presentation in the form of specific questions and answers.?” Of course,
the conventional presentation by way of oral impromptu answers is
so much more effective that we may safely predict it would continue
to be used as a matter of routine and the new alternative provided
by Rule 63(1) would be reserved for rare cases of witnesses excessively
stupid or garrulous or possessed of speech defects.

Recorded Memory Involving More Than One Person. Another trouble-
some question which arises under the current doctrine of past recollec-
tion recorded concerns the extent to which that doctrine may be em-
ployed when to utilize it requires consideration of (1) the pretrial
utterances of two or more witnesses or (2) the pretrial statement of
one witness and the present memory of another witnéss.

To illustrate the first of these situations—the pretrial utterances of
two or more witnesses: Suppose a person who speaks only Chinese
is tried for perjury. To prove the testimony claimed to constitute the
perjury the course pursued is to (a) have the interpreter testify he
correctly translated every word defendant said in Chinese into English
(interpreter does not now, however, remember what the words were) ;
(b) have the reporter testify he correctly recorded every word uttered
in English by the interpreter, though he does not now remember those
words. The reporter then identifies his transeribed notes and it is pro-
posed to have him read them (under the fiction as his present recol-
lection). Now, if the interpreter had been also the reporter and if he
testified at the perjury trial to the acecuracy of his interpreting and
his reporting, having no recollection beyond this, there can be no ques-
tion that the transeription could be used as his past recollection re-

2 If Rule 63 (1) were adopted, the second sentence of Section 2047 of the Code of Civil
Procedure would be obsolete and should be deleted. Professor Holbrook has sug-
gested that this deletion might eliminate the present practice of using as past
recollection recorded a document written under his [the witness’s] direction. Hol-
brook, Witnesses, 2 U.C.L.A. L. Rev. 32, 37 n.17 (1954). The second sentence of
Section 2047 now authorizes such use. Would any provision of Rule 63(1) sim-
ilarly authorize it? In our opinion the answer i8 “Yes.” The reference is to a
“statement previously made by a person.” We believe this would be construed to
include documents written under his direction. i

The first sentence of Section 2047, dealing with what aide mémoire are per-
missible in the process of refreshing memory, could be left intact. Arguably this
should be liberalized. See Comment, 3 U.C.L.A. L. Rev. 616, 633-34 (1956). How-
ever, we lay that to one side at this point as beyond the scope of the present
study. The Uniform Rules do not deal with the problem of refreshing memory.

2 Theoretically, P could call W, have W testify he observed the event in question and
told X all about it, have X testify as to what W said, then replace W on the
stand for cross-examination.

Is the following also a possibility? Plaintiff puts on a witness in an accident
case. The witness denies that he observed the accident or knows anything about
it. Plaintiff then offers to have X testify that X was some distance away at the
time of the accident (which he did not observe). He did, however, see witness at
the scene, walked up to him and asked what happened and witness told him such-
and-such happened. Plaintiff proposes to have X testify to this effect, following
which he will put the witness back on the stand for cross-examination by D.
Objection. In our opinion the objection should be sustained under Rule 63(1).

This is not a situation in which witness is “available for cross-examination with
respect to the statement and its subject matter.” (Emphasis added.) Conceding
D could cross-examine witness as to the statement, gaining from witness a denial
he made it, there is no possibility of cross-examining witness as to the subject
matter 8o long as witness adheres to his denial of having observed the accident.

However, Professor Falknor is of the opinion that Rule 63(1) would require
the objection to be overruled. He cites the case as one of his objections to the
rule in its present form. Falknor, The Hearsay Rule and Its Exceptions, 2
U.C.L.A. L. REv. 43, 53 (1954).
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corded. This (except for the fiction) really involves considering his
pretrial statement (the transeription) as evidence of the facts asserted
in it. Why should this not be done, too, even though we must con-
sider the pretrial statements of fwo witnesses—interpreter and re-
porter? People v. John 8 rules in a brief and cryptic opinion that it
cannot be done because ‘‘the witness was giving hearsay testimony.”’
Professor Whittier has criticized the case extensively and reviewed
gther galifornia cases on the point which are both conflieting and econ-
used.2?

To illustrate the second situation mentioned above—the pretrial
statement of one witness and the present memory of another witness—
we may take this hypothetical case stated by the eourt in the John
case:

A person charged with erime makes a confession to one John Doe;
Doe meets Richard Roe and relates to him what defendant had
told him. At the trial John Doe is called as a witness, and testi-
fies that he had truly narrated to Richard Roe what the defendant
said. Then it is sought to have Richard Roe state what John Doe
had said, instead of asking John Doe such questions. We may sup-
pose John Doe has a poor memory, and has forgotten the partic-
ulars of the confession, but will swear positively that he made a
true statement to Richard Roe, who does remember. To admit such
testimony would be to make a new rule of evidence.3®

Despite the language in the John case, a recent California case per-
mitted admission of evidence of an extrajudicial identification as in-
dependent evidence of identity where the evidence consisted of the
pretrial statement of one witness and the present memory of another
witness, In People v. Gould,?* decided in 1960, the facts were as fol-
lows: G and M were charged with robbing Mrs. F. In her testimony,
Mrs. F stated, respecting G, that he had ‘‘some, but not all of the
features’” of one of the robbers, G being (she said) ‘‘very thin”’
whereas the robber G somewhat resembled ‘‘was a heavy man.’’ Inso-
far as the other robber was concerned, Mrs. F' stated that she recog-
nized no one in the eourtroom as being that man. Mrs. F testified
further that after the robbery she selected two photos from a group of
ten, the two selected being of men who ‘‘looked similar’’ to the robbers,
but ‘“not all the features were the same.’” Officer B testified that about
one hour after the robbery he showed Mrs. F ten small pictures from
which she selected two, choosing photos of G and M as photos of the
robbers. The officer testified, moreover, that Mrs. F' was ‘‘sure’’ of her
identification. There was further testimony to the effect that upon
arrest G admitted taking a few dollars from Mrs. F’s apartment. It
was established, however, that M at all times denied any knowledge of
the burglary.

Both defendants were conviected. Upon G’s appeal, his conviction
was affirmed, his contention that the evidence of Mrs. F'’s pretrial
:%ig?é},zig’cgzngascbglgg %n(gzohgj)dmia, 14 CauiF. L. REV. 263, 280-282 (1926).
® People v, John, 187 Cal. 220, 221-22, 69 Pac. 1063, 1064 (1902).
®54 Cal.2d 621, 354 P.2d 865, 7 Cal, Rptr. 273 (1960), noted in 8 U.C.L.A. L. Rrv. 467.

See also, Levin, Evidence, 1960 Annual Survey of American Law, 544, 556, 559 ;

Notes, 19 Mp. L. Rev. 201 (1959), 30 Rocky MT. L. REv. 332 (1958), 36 TEX.
L. Ruv. 666 (1958).
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identification was inadmissible being rejected. Upon M’s appeal, his
conviction was reversed, because Mrs. F'’s extrajudicial identification
could not sustain his conviction, there being no other evidence tending
to connect him with the crime.

The Gould case seems to stand for these two propositions:

(1) An extrajudicial identification of an accused which was made
by a person who is now a witness at the trial is admissible against the
accused as substantive evidence tending to show guilt of the accused.
The evidence is admissible whether or not the witness repeats the
identification at the trial.

(2) However, such evidence will not sustain a conviction unless
confirmed either by identification at the trial or by other evidence
tending to connect accused with the erime.

The court’s reasoning in support of the first of the two propositions
above stated is this:

Although [Mrs. F’s] . . . testimony did not amount to an identi-
fication, the evidence of her extrajudicial identification was never-
theless admissible.

Evidence of an extrajudicial identification is admissible, not
only to corroborate an identification made at the trial . . . but
as independent evidence of identity. Unlike other testimony that
cannot be corroborated by proof of prior consistent statements
unless it is first impeached . . . , evidence of an extrajudicial
identification is admitted regardless of whether the testimonial
identification is impeached, because the earlier identification has
greater probative value than an identification made in the court-
room after the suggestions of others and the circumstances of the
trial may have intervened to create a fancied recognition in the
witness’ mind. [Citations omitted.] The failure of the witness to
repeat the extrajudicial identification in court does not destroy
its probative value, for such failure may be explained by loss of
memory or other circumstances. The extrajudicial identification
tends to connect the defendant with the crime, and the prineipal
danger of admitting hearsay evidence is not present since the
witness is available at the trial for cross-examination. [Citations
omitted.] 82

Although the holding in the GQould case is limited to extrajudicial
identification, logically both the court’s rationale (‘‘the principal
danger of admitting hearsay evidence is not present since the witness
is available at the trial for cross-examination’’) and the text authority
cited by the court (Wigmore, Professors McCormick and Morgan)
support Rule 63(1).

In both of these multiple-witness situations (involving (1) the pre-
trial utterances of more than one witness or (2) the pretrial utterance
of one witness and the present recollection of another) the evidence
would be admitted under Rule 63(1). In the first situation we are
proving the pretrial statements of two persons but each is presently a
witness ‘‘available for cross examination with respeet to [his] . . .
statement and its subject matter.”’ In the second situation we are

= 1d. at 626, 364 P.2d at 867, 7 Cal. Rptr. at 276.
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proving the pretrial statement of John Doe, but, again, he is ‘‘avail-
able.”” It must be confessed, of course, that the possibilities of cross-
examination are not great. This, however, has not militated against
the classic doctrine of past recollection recorded when only one witness
is involved. It should not today be a substantial objection to Rule 63(1)
as applied to the multiple-witness situations. Indeed, some jurisdictions
other than California have experienced no difficulty in extending the
older doctrine of past recollection recorded to make the evidence ad-
missible in such situations.8

Calling Declarant to Stand for Direct Examination

The admission of a pretrial written statement as evidence under Rule
63(1) raises the questions of whether the proponent who offers evi-
dence of a statement under Rule 63(1) must call the declarant to the
stand as his witness and, if so, how extensively must he examine the
witness?

Suppose, for example, that a collision takes place between P’s car
driven by P and D’s car driven by D. W is an eyewitness to the event.
P files an action against D. P’s attorney interviews W and has W pre-
pare and sign a written statement recounting the circumstances of the
collision as observed by W. At the trial W is present in the courtroom.
P’s attorney, however, proposes to open his case by offering in evi-
dence the document executed by W. D’s attorney admits W was an
eyewitness to the collision and admits further that the document offered
was, in fact, executed by W. Nevertheless, D’s attorney objects that
the document is not admissible unless P’s attorney has W called and
sworn as a witness.

Now the document constitutes—in the language of Rule 63(1)—
‘‘a statement previously made by a person who is present at the hear-
ing.”” It constitutes further a ‘‘statement [which] would be admissible
if made by declarant while testifying as a witness.”” However, Rule
63 (1) requires that the declarant must be ‘‘available for cross examu-
nation with respect to the statement and its subjeet matter.”” What

3 Professor McCormick summarizes the present law as follows: “The typical and
classic record of past recollection was a one-man affair, The verifying witness
was the man who originally observed the facts and the man who wrote them
down in the memorandum. One deviation from this pattern, however, we have
already mentioned. This is the situation where the written statement is made by
someone other than the witness, but the witness verifies it for admission by testi-
fying that when his own memory of the facts was fresh, he read the memoran-
dum and knew that it was true. Here only the witness who recognized the truth
of the memorandum need be called.

A second instance of cooperative reports occurs when a person, who may be
known as R reports orally the facts known to him, and another person, W, writes
down a memorandum of the oral report. 1n commercial practice, this is familiarly
seen when the salesman or time-keeper reports sales or time to the book-keeper.
Here the record comes in when R swears to the correctness of his oral report
(though he may not remember the detailed facts) and W testifies that he faith-
fully transcribed the oral report.

“A third and much debated question arises when W, to whom R has reported
orally, does not write down the facts, but trusts to his unaided memory in testi-
fying to what R reported. Again R appears and vouches for the correctness of
what he reported. May the testimony of the two be received as evidence of the
facts, of which R perhaps now has no memory, originally reported by R? It cer-
tainly does not rise to the height of a record of past recollection, for W’s memory
is no record, and it is the existence of this written memorial that has been one
of the chief elements in the recognition of the reliability of such records. Accord-
ingly, some courts have excluded this combination of testimonies. On the other
hand, since both R and W vouch for their respective fact-contributions and sub-
mit themselves to at least a limited cross-examination thereon, it may well be
urged that when the report of R was made at a time when the facts were fresh
in his memory and the facts reported are relatively simple so that an ordinary
man might be expected to remember them, the combined evidence should come
in.” McCorMICK, EVIDENCR § 279, at 594-95.
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is ‘‘available for cross examination’’ in this sense? Is a person so avail-
able in all cases merely by virtue of his physical presence? Clearly no
because, though physieally present, he may be disqualified to testify
by reason (for example) of insanity, recently incurred. Does ‘‘present
at the hearing and available for eross examination’’ then mean physi-
cally present and qualified to testify when the proponent offers the
document and when the opponent is making out his case? If this is
the meaning, then it follows that in our case (assuming W is presently
qualified) the objection of D’s attorney should be overruled. The docu-
ment should be received in evidence. Later when the time comes for
presenting the evidence of the defense, D’s lawyer may, of course, call
and examine W as D’s witness. This will constitute eross-examination
in the sense of the rule. (If such examination is impossible because
the witness disappears or suffers supervening disability to testify, the
document previously admitted will be stricken.)

The foregoing are the consequences if ‘‘present’’ and ‘‘available for
cross examination’’ mean only that the witness must be physically
present and qualified to testify at the time the prior statement is of-
fered and at the time the opponent makes out his case.

If, however, the term ‘‘available for cross examination’’ is used in
Rule 63(1) in the traditional, technical sense of that term, W is not
available to D for cross-examination unless and until P first calls W
and directly examines him. The historic meaning of eross-examination
is given as follows in Section 2045 of the Code of Civil Procedure:

The examination of a witness by the party producing him is
denominated the direet examination ; the examination of the same
witness upon the same matter, by the adverse party, the cross-
examination.

When cross-examination is thought of in these terms, there is only one
possible circumstance that can make W available for eross-examination
by D and that is the circumstance that P first calls and examines W
directly.

Do the Commissioners on Uniform State Laws use the term ‘‘cross
examination’’ in Rule 63(1) in this time-honored sense? They tell us
that Rule 63(1) ‘“‘adopts A.L.I. Model Code of Evidence Rule 503(b).”’
Rule 503(b) reads as follows:

Evidence of a hearsay declaration is admissible if the judge
finds that the declarant

(X3

(b) is present and subject to eross-examination.

Since Rule 63(1) is intended to ‘‘adopt’’ Model Rule 503(b), the
meaning of Rule 503(b) is by adoption the meaning of Rule 63(1).
It is profitable therefore to inquire what Professor Morgan (Reporter
for the A.L.I. Model Code of Evidence) and the members of the Ameri-
can Law Institute considered the meaning of Rule 503(b) to be.

‘We begin by stating our conclusion and then follow with substan-
tiation thereof. The conclusion is that the intent of Rule 503(b) (and
therefore of Rule 63(1)) is that when the proponent of the former
statement offers it he must either at that time place the declarant under
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oath as his witness or the proponent must undertake to place the
declarant under oath as his witness at some time before the close of the
trial. If the proponent adopts the second alternative and fails to make
good on his undertaking, the evidence of the declarant’s statement
previously reeeived must be stricken upon demand by the opponent.

There is in the report of the Proceedings of the American Law In-
stitute 3¢ signifiecant (though fragmentary) evidence that the meaning
above stated was intended. Thus Professor Morgan in briefly explain-
ing Rule 503 (b) stated:

(b) certainly gives the adversary every opportunity for cross-
examination because the witness who gives the statement is there,
is present under oath and subjeect to cross-examination,3%

Here we remark that if the witness is ‘‘present under oath and subject
to cross-examination,’’ (emphasis added) this seems to mean the pro-
ponent has put him under oath. Again, at another point in the Pro-
ceedings,®® the following exchange took place between Professor Mor-
gan and Delegate Moser:

Clarence P. Moser (New York): I should like to ask the Re-
porter whether I correctly understand that pursuant to Rule 603
there is anything to prevent counsel from preparing and submit-
ting a carefully prepared statement of a witness and then offering
the witness for cross-examination.

Mr. Morgan: I think not. That is the point Mr. Burns raised.
You mean 603(b). [Rule 503 (b) was at that time numbered Rule
603(b).] &

It seems clear that what Mr. Moser meant by ‘‘offering the witness
for cross-examination’’ is that the proponent of the statement put the
witness under oath as his witness.

Finally, we rely on a statement by Professor Morgan made while
he was in the process of drafting the American Law Institute Model
Code. At that time he wrote a law review article entitled Some Ob-
servations Concerning A Model Code of Evidence.3® He advocated the
following as a desirable feature of such a code:

[T]hat evidence of hearsay should be admitted if the court finds
that the person making the hearsay assertion is unavailable as a
witness, or if the court finds that he is available and that before
the close of the trial or hearing he will be produced by the propo-
nent for cross-examination on demand of the adversary.?® [Em-
phasis added.]

Here production of the person by the proponent for c¢ross-examination
seems clearly to mean that the proponent must put the person under
oath as his witness.

Returning to the case stated at the outset, D is entitled, under Rule
63(1) as we construe it, to require P to call W as P’s witness either
3t18 A.L.I. PROCEEDINGS passim (1940-41).

% Id.'at 134.
®1d. at 104.

id.
33 89 U, PA. L. REV. 145 (1940).
® Jd. at 161.
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at the time P offers the document or later. Since the judge possesses
diseretion as to the order of proof, he may either require P to call W
before the statement is admitted or he may admit the document even
though W has not been called and sworn, without prejudice to a later
motion to strike if P fails to eall W.

If, under Rule 63(1), the proponent of W’s statement must call W,
how extensively must he examine W in order to make him ‘‘available
for cross examination with respect to the statement and its subjeect
matter’’? If we are to retain our present rule restricting eross-examina-
tion to ‘‘facts stated [on] . . . direct examination or connected there-
with,’’ 40 it is obvious that to make W available to D for cross-examina-
tion respecting the statement and its subjeet matter P must examine W
fully about such statement and such subject matter.

Conclusion

Adoption of Rule 63(1) would change California law in the several
respects pointed out in the foregoing discussion. Each such change
is desirable and, therefore, the adoption of Rule 63(1) is recom-
mended.*!

0 CArL. CobpE Crv. Proc. § 2048,

4 The N. J. Committee recommended approval of this subdivision. N. J. COMMITTER
REPORT 119. The N. J. Commission, however, did not approve of this subdivision
and substituted for it language that would admit written recorded recollection
only. N. J. CoMM18sION REPORT 54-55. The Utah Committee also disapproved the
subdivision. The Utah Committee substituted the following language for that con-
tained in the Uniform Rules: “(1) Prior Statements of Witnesses. A prior state-
ment of a witness, if the judge finds that the witness had an adequate oppor-
tunity to perceive the event or condition which his statement narrates, describes
or explains, provided that (a) it is inconsistent with his present testimony, or
(b) it contains otherwise admissible facts which the witness denies having stated
or has forgotten since making the statement, or (¢) it will support testimony
made by the witness in the present case when such testimony has been chal-
lenged. When admitted, suche statements shall be received as substantive evi-
dence ;” UTAH FINAL DRAFT 34.
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Rule 63(2)—Affidavits

Rule 63(2) ecreates an exception to the hearsay rule which reads
as follows :

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * *

(2) Affidavits to the extent admissible by the statutes of this
state;

An affidavit is hearsay evidence under Rule 63 if offered at a trial
or hearing to prove the truth of the matter stated by the affiant.l
However, under Rule 63(2) such affidavits are admissible to the extent
that statutes of the State make them admissible.

Thus if Rule 63(2) were adopted in California, Section 2009 of the
Code of Civil Procedure would remain in full force and effect. That
section provides as follows:

An affidavit may be used to verify a pleading or a paper in a
special proceeding, to prove the service of a summons, notice, or
other paper in an action or special proceeding, to obtain a provi-
sional remedy, the examination of a witness, or a stay of proceed-
ings, and in uncontested proceedings to establish a record of birth,
or upon a motion, and in any other case expressly permitted by
some other provision of this code.

If California were to adopt the Uniform Rules scheme for codifying
the hearsay rule and its exceptions, Rule 63(2) would preserve intact
this and all other statutory provisions? making affidavits admissible.
No reason for changing these statutes is apparent. Therefore adoption
of Rule 63(2) is recommended.

1This, of course, is the orthodox and California view. People v. Plyler, 126 Cal. 379,

58 Pac. 904 (18
sE. gé CAL. PROB. Comn § 1170. See also Swain, The Use of Afidavits as Evidence, 22

ALIF. S.B.J. 144 (1947).

(440)
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Rule 63(3)(a)—Testimony or Depositions in Same Action
Rule 63(3) (a) reads as follows:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

* * *

(3) Subject to the same limitations and objections as though
the declarant were testifying in person, (a) testimony in the form
of a deposition taken in compliance with the law of this state for
use as testimony in the trial of the action in which offered . . . .

Under the definition of hearsay evidence in Rule 63 statements made
in a deposition are hearsay if offered to prove the truth of the matters
asserted in such statements.! Thus, it becomes necessary to construct
an exception respecting depositions. This is done in Rule 63(3) (a). This
exception might have been set up as a mere incorporation by reference
of present law, as is done in Rule 63(2) with reference to affidavits.
However, Rule 63(3)(a) incorporates the present law in part only;
as to the part not incorporated, it makes substantial and significant
changes. We are now to see what these changes are and whether they
are meritorious.

Our present deposition laws deal with (1) circumstances under which
depositions may be taken and the manner in which they shall be taken
and (2) circumstances under which depositions may be used (admitted)
at the trial.2 As to the first phase, Rule 63(3)(a) merely incorporates
by reference existing law (referring to ‘‘a deposition taken in compli-
ance with the law of this state’’). Thus adoption of Rule 63(3)(a)
would not affect any of the provisions made by the 1957 deposition and
discovery legislation (Sections 2016-2035 of the Code of Civil Proce-
dure) insofar as this legislation concerns the taking of depositions.
Adoption of Rule 63(3) (a) would, however, make substantial changes
insofar as the use of depositions is concerned.

Section 2016(d) of the Code of Civil Procedure, added in 1957, pro-
vides as follows:

(d) At the trial or upon the hearing of a motion or an inter-
locutory proceeding, any part or all of a deposition, so far as
admissible under the rules of evidence, may be used against any
party who was present or represented at the taking of the depo-

t Some authorities, however, classify depositions as non-hearsay. See 5 WIGMORE,
EvVIDENCE § 1370 (quoted with approval in People v. Bianchi, 140 Cal. App. 698,
35 P.2d 1032 (1934)); MopEL CopE oF EVIDENCE [hereinafter cited as MobeL
Cope], Rule 501(2) (1942), Professor McCormick, and other authorities prefer
the view that depositions are hearsay. McCorMICK, EVIDENCE § 230, p. 480. The
Uniform Rules adopt this latter view. See note 10, p. 447, infra as to former
testimony.

2 Civil cases: CaL. CopE Civ. Proc. §§ 2016-2035. Criminal cases: CAL. PEn. CobpE
§ § 686, 1335-1362.

(441)
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sition or who had due notice thereof, in acecordance with any one
of the following provisions:

(1) Any deposition may be used by any party for the purpose
of contradicting or impeaching the testimony of deponent as
a witness,

(2) The deposition of a party to the record of any ecivil action
or proceeding or of a person for whose immediate benefit said
action or proceeding is prosecuted or defended, or of anyone who
at the time of taking the deposition was an officer, director, super-
intendent, member, agent, employee, or managing agent of any
sueh party or person may be used by an adverse party for any pur-
pose.

(3) The deposition of a witness, whether or not a party, may be
used by any party for any purpose if the court finds: (i) that
the witness is dead ; or (ii) that the witness is at a greater distance
than 150 miles from the place of trial or hearing, or is out of the
State, unless it appears that the absence of the witness was pro-
cured by the party offering the deposition; or (iii) that the
witness is unable to attend or testify because of age, sickness,
infirmity, or imprisonment; or (iv) that the party offering the
deposition has been unable to procure the attendance of a witness
by subpoena; or (v) upon application and notice, that such ex-
ceptional eircumstances exist as to make it desirable, in the interest
of justice and with due regard to the importance of presenting
the testimony of witnesses orally in open court, to allow the
deposition to be used.

(4) Subjeet to the requirements of this section, a party may
offer in evidence all or any part of a deposition, and if such party
introdueces only part of such deposition, any party may introduce
any other parts.

Substitution of parties does not affect the right to use depositions
previously taken; and, when an action in any court of the United
States or of any state has been dismissed and another action in-
volving the same subject matter is afterward brought between the
same parties or their representatives or successors in interest, all
depositions lawfully taken and duly filed in the former action may
be used in the latter as if originally taken therefor.

To the extent that Section 2016 (d) conditions the use of a deposition
upon the unavailability of the deponent, it differs from Rule 63(3) (a).
Under Rule 63(3) (a), even though the deponent is present in person
at the trial, the proponent of the deposition need not call deponent to
the stand for any purpose whatsoever.® Rather, he may simply intro-
duce the deposition. There is no doubt that the Commissioners on
Uniform State Laws intend to go this far, for they say in their comment
on the rule that ‘‘Clause (a) does not require that the deponent be
unavailable as a witness in order for the deposition to be used at the
trial of the action in which the deposition was taken.’’

8 Compare Rule 63 (1) which requires that the declarant be put upon the stand so that
he is available for cross-examination.
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To illustrate the difference between Rule 63(3)(a) and Section
2016(d) of the Code of Civil Procedure, let us suppose proponent
offers a deposition as substantive evidence. The deponent is not a party
or other person mentioned in Section 2016(d)(2). The deponent lives
within 150 miles of the place of trial, is in good health and would
attend, if subpoenaed. If, upon ‘‘application and notice,”’ the court,
having ‘‘due regard to the importance of presenting the testimony of
witnesses orally in open court,’’ refuses to find ‘‘that such exceptional
circumstances exist as to make it desirable, in the interest of justice
. . . to allow the deposition to be used,’’ ¢ the deposition is inadmissible
under Section 2016(d). On the other hand, the deposition is admissible
and may be used as substantive evidence under Rule 63(3) (a).

Several points may be made in behalf of Rule 63(3)(a):

1. When the foundation for introducing a deposition must be laid
under Section 2016(d)(3), the proponent may be burdened with a
difficult and time-consuming task. He must comply with all the rules
of evidence in establishing the foundation. He cannot, for example,
establish the death of the deponent by affidavit or other hearsay evi-
dence® (unless, of course, the evidence is admitted under some ex-
ception to the hearsay rule). But under Rule 63(3) (a) it is immaterial
whether deponent is available as a witness.

2. A deposition consists of statements closer in point of time to the
events in question than any statements deponent (assuming him to
be available) could now make as a witness at the trial. In terms of
the validity of deponent’s recollection and the recency of his memory,
the deposition is thus preferable to present testimony. Viewed in this
light, our present practice (so far as depositions not falling under
Section 2016(d) (2) are concerned) really excludes the superior of two
forms of statement because the inferior form is available.

3. Under Rule 63(3) (a) the proponent of the evidence would be
under no compulsion to use the deposition. Under that provision he
would have his option to call the deponent to the stand and examine
him, (Having done so he could then also introduce the deposition
under Rule 63(1) or Rule 63(3) (a), subject, however, to the judge’s
discretion under Rule 45.)

4. Other recognized exceptions to the hearsay rule, such as those
covering declarations of bodily and mental condition and excited utter-
ances, do not require any showing that the declarant is unavailable.$
Deposition statements are under oath and subject to cross-examina-
tion. As such they would seem to be at least as trustworthy as ordi-
nary declarations expressive of mental, physical or emotional condi-
tion or excited statements.” Since availability is immaterial under the
latter exceptions and is likewise immaterial as to depositions made
admissible by Section 2016(d)(2), there can be no valid objection to
making availability immaterial so far as all depositions are concerned.

¢ CaL. CopE Cr1v. Proc. § 2016(d) (3) (v).

5 People v. Frank, 193 Cal. 474, 225 Pac. 448 (1924) (illustrates difficulties of proving
“diligent search”) ; People v, Plyler, 126 Cal. 379, 568 Pac. 904 (1899) (death of
deponent cannot be established by affidavit) ; People v. Kuranoff, 100 Cal. App.
2d. 673, 224 P.2d 402 (1950) (same); People v. Hermes, 73 Cal. App.2d 947, 168
P.2d 44 (1946) (same). But cf. People v. Bernstein, 70 Cal. App.2d 462, 161 P.2d
381 (1945) (“diligent search” held established).

¢ McCorMICK, EIVIDENCE § 238, p. 500,

TId. § 238.

4—99700
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The prineipal argument against Rule 63(3) (a) is that it enables the
proponent of the deposition to shift to his adversary the burden of
calling the deponent as a witness. Thus, if plaintiff elects to open his
case by introducing the deposition without calling the deponent and
if defendant wishes to have the jury observe deponent’s demeanor
under examination by the parties, defendant must wait until plaintiff
rests and then call the deponent as his witness. This does not give the
defendant the psychological advantage he would have had if plaintiff
had been required to call the deponent. Then defendant would be
cross-examining plaintiff’s witness and avoiding the voucher of eredi-
bility the jury is prone to impute to his act of calling the witness.
On the other hand, it must not be overlooked that plaintiff would pay
a price in maneuvering defendant into this position of having to call
the deponent. Plaintiff runs a considerable risk of arousing the sus-
picions of the jury in choosing to use a document rather than the wit-
ness who made it. It may well be that this is a factor of such im-
portance that, on balance, the advantage is really with the defendant.
It should be pointed out also that, under the Uniform Rules system,
defendant could impeach the witness, despite the fact that he called
him. Rule 20 abandons present restrictions on impeaching one’s own
witness.

It is probably safe to hazard the guess that, if Rule 63(3)(a) were
adopted, most attorneys in most cases would still call the deponent
to the stand if he were available. If this is so, the major change wrought
by Rule 63(3) (a), as a practical matter, would be that in cases where
the deponent is unavailable, the proponent of the deposition is relieved
from the present burdensome requirement of establishing such un-
availability under Section 2016(d) (3) of the Code of Civil Procedure.

If there is persuasive merit in the proposition that a deposition taken
in an action should be admissible at the trial of the action irrespective
of the availability of the deponent, it would seem that when the action
is tried more than once there should be a comparable rule respecting
testimony of a witness given at a prior trial. Presently this situation
is governed by subdivision (8) of Section 1870 of the Code of Civil
Procedure which provides in part as follows:

[E]vidence may be given upon a trial of the following facts:
. . .

8. The testimony of a witness deceased, or out of the jurisdic-
tion, or unable to testify, given in a former action between the
same parties relating to the same matter;

This makes such prior testimony admissible but conditions admissi-
bility upon the unavailability of the witness.

It must have been the intent of the Commissioners on Uniform State
Laws that under the Uniform Rules testimony given in a previous
trial of the action should be treated in all respects like a deposition
taken in the action. That is, it must have been their intent that such
former testimony is admissible, without regard to the present availa-
bility of the person who gave the former testimony. Yet, as we read
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Rule 63(3), it omits altogether any provision touching prior testimony
in the same action. Rule 63(3)(a) extends only to depositions taken
in the action. Rule 63(3) (b) relates only to testimony and depositions
in ‘““another action.’” In the belief that the situation of prior testi-
mony given at a previous trial of the action is in all significant respects
analogous to the situation of a deposition taken in the action, we sug-
gest that the failure of the Commissioners on Uniform State Laws
to provide for the former is the result of oversight. Accordingly, we
re(l30mmend an appropriate amendment, the text of which is set forth
below.

A second amendment is also desirable for the following reason. Sec-
tion 2021(c) of the Code of Civil Procedure (as amended in 1961)
reads as follows:

(e¢) (1) Objection to the competency of a witness or to the com-
petency, relevancy, or materiality of testimony are not waived by
failure to make them before or during the taking of the depo-
sition, unless the ground of the objection is one which might have
been obviated or removed if presented at that time.

(2) Errors and irregularities occurring at the oral examination
in the manner of taking the deposition, in the form of the ques-
tions or answers, in the oath or affirmation, or in the conduct of
parties and errors of any kind which might be obviated, removed,
or cured if promptly presented, are waived unless seasonable ob-
jection thereto is made at the taking of the deposition.

(3) Objections to the form of written interrogatories submitted
under Section 2020 of this code are waived unless such objections,
together with a notice of hearing thereon, are served in writing
upon the party propounding them within the time allowed for
serving the succeeding cross or other interrogatories and within
three days after service of the last interrogatories authorized.

These reasonable requirements that obviable defects be promptly ob-
jected to preclude the opponent of a deposition from withholding
objections that could be met during the taking of the deposition and
presenting such objections at the trial when it is too late to meet them.
By way of contrast, Rule 63(3) seems to allow the opponent to suc-
ceed with this tactic. Rule 63(3) makes testimony in the form of a
deposition ‘‘subject to the same limitations and objections as though
the declarant were testifying in person.”” We recommend that this be
amended to qualify the word ‘‘objections’ as follows: ‘‘objections
except objections waived under Section 2021 of this code.”’

If amended in both of the respects discussed above, Rule 63(3) (a)
would read as follows (new matter in italies) :

Subject to the same limitations and objections except objections
waived under Section 2021 of this code as though the declarant
were testifying in person, (a) testimony in the form of a deposi-
tion taken in compliance with the law of this state for use as
testimony in the trial of the action in which offered, or testimony
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given as a witness i a prior trial of the aclion, or testimony given
as @ witness in the preliminary hearing of the charge being tried,
or8

As so amended, Rule 63(3) (a) would be a desirable enactment and
it is recommended for adoption.®

Rule 63(3)(b)—Testimony or Depositions in Another Action
Rule 63(3) (b) provides:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

* L]

(3) ... (b) if the judge finds that the declarant is unavailable
as a witness at the hearing, testimony given as a witness in
another action or in a deposition taken in compliance with law for
use as testimony in the trial of another action, when (i) the
testimony is offered against a party who offered it in his own
behalf on the former occasion, or against the successor in interest
of such paxty, or (ii) the issue is such that the adverse party on
the former occasion had the right and opportunity for cross exami-
nation with an interest and motive similar to that which the
adverse party has in the action in which the testimony is offered;

Unavailability. This exception to the hearsay rule deals with testi-
mony or depositions in another action, stating the conditions under
which such evidence is admissible in this action. One of these condi-
tions is that the declarant must now be unavailable. Why is such un-
availability made a condition under this provision, whereas no such
condition is included under Rule 63(3)(a)? The answer, we believe,
is that, since Rule 63(3) (a) deals with two phases of the same action,
the present parties (or their predecessors in interest) will have had
personal opportunity to examine the witness or deponent in question.
On the other hand, under Rule 63(3) (b) (ii) the evidence may be ad-
missible, although originally given in another action between other
parties wholly different from the present parties. This curtails the
right of personal examination by the present parties. The theory is
that such curtailment should not take place unless there is a necessity

8 Section 1870 of the Code of Civil Procedure now provides as follows respecting for-
mer testimony in the same action: “[Elvidence may be given upon a trial of the
following facts:

* * * * * * *

“8. The testimony of a witness deceased, or out of the jurisdiction, or unable
to tet:stify, given in a former action between the same parties, relating to the same
matter.”

Penal Code Section 686 now provides in part: “[T]he testimony on behalf of
the people or the defendant of a witness deceased, insane, out of jurisdiction, or
who cannot, with due diligence, be found within the State, given on a former
trial of the action in the presence of the defendant who has, either in person or
by counse], cross-examined or had an opportunity to cross-examine the witness,
may be admitted.” The section also makes admissible at the trial testimony given
at the preliminary hearing if the witness is now dead or insane or cannot with
due diligence be found within the State. The proposed amendment to Rule 63(3)
would preserve the substance of these sections, except those provisions respecting
unavailability.

9 We are aware, however, of the possible unwisdom as a practical matter of advocat-
ing substantial changes at this time in legislation so recently enacted as the 1957
Deposition and Discovery Act. CarL. CopE Crv. Proc. §§ 2016-2035. If, for the
time being at least, it is best to leave the 1957 enactment intact, Rule 63(3) (a)
should be amended to incorporate the existing law both as to the taking and
as to the use of depositions.
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for so doing which arises from the present unavailability of the wit-
ness or deponent.?

Rule 63(3)(b)(i)—Testimony Offered Against a Party Who Offered It Before.
Let us suppose there are two trials of the action A v. B, At the first
trial A calls and examines W. B cross-examines. A examines further
on redirect. Subsequently there is a retrial of the action. Now W is
dead and B offers the transeript of W’s testimony given at the first
trial. A objects on the ground of want of opportunity to eross-examine.
Should the opportunity A had of direct and redirect examination in
the first action be treated as the equivalent of his right to cross-examine
in the second action? The answer in California and elsewhere is ‘‘ Yes’’
and A’s objection should be overruled.!* Under the amendment we
have suggested above to Rule 63(3)(a) the result would be the same
under the Uniform Rules of Evidence.

Let us now change the facts to suppose that the action first tried is
A v. B, The second action is A v. C. Would the transeript now be ad-
mitted against A? Not under current California law.'?> The reason is
that our present statute, subdivision (8) of Section 1870 of the Code
of Civil Procedure, provides that testimony given at one trial is admis-
sible in another only if the former action was between the same parties.
Under Rule 63(3) (b) (i), however, the transeript would be admitted,
since the testimony is ‘‘given as a witness in another action’’ and ‘‘is
offered against a party who offered it in his own behalf on the former
oceasion’’ and the witness is now unavailable. This is a desirable
change. In both of our illustrative cases A’s previous direct and re-

10 Rule 62(7) defines unavailability as follows:

““Unavailable as a witness’ includes situations where the witness is (a) ex-
empted on the ground of privilege from testifying concerning the matter to which
his statement is relevant, or (b) disqualified from testifying to the matter, or
(¢) unable to be present or to testify at the hearing because of death or then
existing physical or mental illness, or (d) absent beyond the jurisdiction of the
court to compel appearance by its process, or (e) absent from the place of hear-
ing because the proponent of his statement does not know and with diligence has
been unable to ascertain his whereabouts. .

“But a witness is not unavailable (a) if the judge finds that his exemption,
disqualification, inability or absence is due to procurement or wrongdoing of the
proponent of his statement for the purpose of preventing the witness from attend-
ing or testifying, or to the culpable neglect of such party, or (b) if unavailability
is claimed under clause (d) of the preceding paragraph and the judge finds that
the deposition of the declarant could have been taken by the exercise of reason-
able diligence and without undue hardship, and that the probable importance of
the testimony is such as to justify the expense of taking such deposition.”

This Uniform Rules definition of unavailability is broader in scope than sub-
division (8) of Section 1870 of the Code of Civil Procedure; that is, it is more
liberal in regard to unavailability. Thus, ‘“‘unable to testify” in the California
statute means physical disability and does not include legal incapacity. Rose v.
Southern Trust Co., 178 Cal. 580, 174 Pac. 28 (1918). Whereas under Rule 62(7)
“‘unavailable as a witnes® includes situations where the witness is (a) exempted
on the ground of privilege from testifying concerning the matter to which his
statement is relevant, or (b) disqualified from testifying to the matter.” Both
the California statute and Rule 62(7) recognize death, physical inability and
absence from the jurisdiction as constituting unavailability. Rule 62(7) (e) adds:
“[Albsent from the place of hearing because the proponent of his statement does
not know and with diligence has been unable to ascertain his whereabouts.”
There is a difference of opinion as to how to classify former testimony. Wigmore
takes the view that it is not hearsay at all. 5 WieMoRE, EVIDENCE § 1370. Pro-
fessor McCormick prefers the view that it is hearsay but admissible as an
exception to the hearsay rule. McCorRMICK, EVIDENCE § 230. The California courts
have vacillated. Rose v. So. Trust Co., 178 Cal. 580, 584, 174 Pac. 28, 29 (1918)
(“‘purely hearsay”) ; People v. Bianchi, 140 Cal. App. 698, 700, 35 P.2d 1032 (1934)
(“clearly . . . not hearsay”). The A.L.I. adopts the view that it is hearsay, MoDEL
CopE Rule 511 Comment 4, and the Uniform Rule view is that the evidence is
hearsay. See UNIFORM RULE 63(3) Comment. Cf. as to depositions, note 1, p. 441,
supra.

1 McCorMICK, EVIDENCE § 231; 5 WicMoRE, EVIDENCE § 1389 ; People v. Bird, 132 Cal.
261, 64 Pac. 259 (1901); Gates v. Pendleton, 71 Cal. App. 752, 236 Pac. 365

(1925).
12 As to admitting such evidence on the theory of admissions, see McCorMICK, Evi-
DENCE § 246,
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direct examination should suffice as a substitute for A’s present op-
portunity to eross-examine.!3

Rule 63(3)(b)(ii)—Cross-examination by Another as Satisfying Present Party’s
Right. Rule 63(3)(b)(ii) would change current California law in
several important respects. For example, let us suppose X and A are
injured due to the derailment of a train operated by Railroad B upon
which they were passengers. X sues B. X calls W. W testifies favorably
to X on direet examination. B’s attorney cross-examines. W dies. Now
A sues B. A shows W’s death and offers the transcript of W’s testi-
mony. Under subdivision (8) of Section 1870 of the Code of Civil
Procedure the offer must be rejected because the two actions are not
between the same parties.1¢

Such a result ensuing from the requirement of identity of parties
has been much criticized—and justly so0.!® Under Rule 63(3) (b) (ii),
the evidence would be admitted. Obviously the ‘‘adverse party on the
former occasion had the right and opportunity for cross examination
with an intent and motive similar to that which the adversary has in
the action in which the testimony is offered,’’ for the simple reason
that the adversary on both occasions is the self-same party. Here the
impact of Rule 63(3) (b) (ii) is beneficial and we venture to say with-
out further debate—obviously so.

Now we turn to the debatable aspect of Rule 63(3) (b) (11) Let us
suppose that in the action X v. B, B offers W. W testifies favorably
to B. X cross-examines. In the actlon A v. B, B shows W is dead and
offers the transeript of W’s former testlmony A objects. Under sub-
division (8) of Seetion 1870, A’s objection must be sustained because
the two actions are not between the same parties. However, under Rule
63(3)(b) (1) A’s objection would be overruled. X ‘‘on the former
oceasion had the right and opportunity for cross examination with an
interest and motive similar to that which’’ A now has. Ergo, the
evidence is admissible against A. A must be satisfied with X’s previous
opportunity for cross-examination. Wigmore has justified this result
as follows:

The principle, then, is that where the interest of the person was
calculated to induce equally as thorough a testing by cross-exami-
nation, then the present opponent has had adequate protection
for the same end. Thus, the requirement of identity of parties is
after all only an incident or corollary of the requirement as to
identity of issue.

It ought, then, to be sufficient to inquire whether the former
testimony was given upon such an issue that the party-opponent
in that case had the same interest and motive in his cross-exami-

13 Note, however, that if A took but did not introduce a deposition in the action of
A v. B, in the action of A v. C, C could not introduce the deposition against A.
Query : Should Rule 63(3) (b) (1) be amended to change this?

14 Smith v. Schwartz, 35 Cal. App.2d 659, 96 P.2d 816 (1939). Cf. as to disbarment
proceedings: Werner v. State Bar, 24 Cal.2d 611, 150 P.2d 892 (1944).

158 MCCORMICK, EVIDENCE § 232; 5 WIGMORE, EVIDENCE §' 1388. Consider also Professor
MecCormick’s brief comment on McInturff v. Insurance Co. of No. Am., 248 IIL
92, 93 N.E. 369 (1910):

“M was tried on criminal charge for arson; after trial he kills T., witness for
state; M. then sues on fire insurance policy ; held insurance company cannot use
testlmony of T. given at the criminal trial; surely this is a flagrant sacrifice of
justice on the altar of technicalism.” MCCORMICK, EvVIDENCE § 232 n.9.
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nation that the present opponent has; and the determination of
this ought to be left entirely to the trial judge.l®

Of course, if we look at the matter from A’s point of view, it may be
hard to convinee him that Wigmore is right in saying he has had ‘‘ade-
quate protection.’’” Especially would this be so if, as Professor Falknor
points out,’” X had omitted to eross-examine altogether or had ecross-
examined inexpertly or inadequately. Nevertheless, if W is now dead,
the choice lies between foregoing all use of his knowledge or admitting
the transeript; and the choice practically may be the same when his un-
availability is because of illness or because his whereabouts is un-
known. On balance, it seems best to choose the alternative of admitting
the transeript.!® Even though this cuts off the right of personal eross-
examination, there is better reason here for doing so than there is
In the case of many presently recognized exceptions to the hearsay
rule. Professor McCormick makes this last point with telling force
as follows:

. . . I suggest that if the witness 4s unavailable, then the need for
the sworn, transeribed former testimony in the ascertainment of
truth is so great, and its reliability so far superior to most, if not
all the other types of oral hearsay coming in under the other
exceptions, that the requirements of identity of parties and issues
be dispensed with. This dispenses with the opportunity for cross-
examination, that great characteristic weapon of our adversary
system. But the other types of admissible oral hearsay, admissions,
declarations against interest, statements about bodily symptoms,
likewise dispense with cross-examination, for declarations having
far less trustworthiness than the sworn testimony in open court,
and with a far greater hazard of fabrication or mistake in the
reporting of the declaration by the witness.'®

18 5 WicMORE, EVIDENCE § 1388, p. 95.

17 Falknor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. Rev, 43, 58 (1954).

18 Consider the argument to this effect in the following excerpt from Bartlett v. Kan-
sas City Public Serv. Co., 349 Mo. 13, 160 S.W.2d 740 (1942): ‘“As against the
admissibility of former testimony where identity of parties does not exist, it may
be urged that cross-examination conducted by different counsel varies greatly in
its force and effectiveness; that even though the party-opponent in the former
case had an opportunity to cross-examine, such a cross-examination might not
have been as effective and searching as one conducted by counsel chosen by the
party-opponent in the subsequent case. Furthermore, it is quite true that the
effectiveness of cross-examination sometimes depends upon the information fur-
nished to examining counsel by his client. It cannot be said therefore that the
fact that a witness is cross-examined or may be cross-examined by the party-
opponent in the former case is altogether equivalent to cross-examination by the
party-opponent in the second case.

“On the other hand there should be weighed against these considerations an-
other of great importance. Where, as here, the witness is merely absent from the
State, it is possible in a civil case and under ordinary circumstances to obtain his
deposition. But where the witness is dead or has become insane, his testimony
could not be had at all in the second case unless the introduction of the former
testimony be permitted. Thus the exclusion of the former testimony would in
many instances deprive the tribunal of most valuable aid in determining the true
facts of the controversy. When this fact is weighed against the consideration
mentioned in the preceding paragraph, and when it is considered that a party-
opponent, who has the same motive to thoroughly cross-examine as the present

partg-opponent would have, has been afforded the opportunity so to do, and that

the former cross-examination will usually be effective to disclose any falsity or
inaccuracy in the evidence, it will be seen that reason and logic are against the
req’}.l‘iigement of absolute identity of parties in the two cases.” Id. at 18, 160 S.W.2d
at .

See also Glicksberg, Former Testimony Under the Uniform Rules of Evidence
and in Florida, 10 U. FrLA. L. REvV. 269 (1957); Notes, 46, Jowa L. Rev. 356
(1961), 11 W. REs. L. REv. 471 (1960).

1 McCorMICK, EVIDENCE § 238, p. 501.

MJN 2137



450 CALIFORNIA LAW REVISION COMMISSION

In conclusion, Rule 63(3) (b)(ii) would liberalize our present law
respecting prior testimony by abolishing the requirement of identity
of parties?® and substituting for such requirement the requirement
of identity of motive and interest.2! In our judgment such liberalization
is desirable and Rule 63(3) (b) (ii) is recommended for adoption.

Constitutionality of Rule 63(3) as Applied to Criminal Cases

The official comment on Rule 63(3) states with respect to the appli-
cation of the rule to eriminal cases that:

A question may be raised with respeet to the use of former
testimony by the prosecution in a eriminal case, whether such use
would violate the right of the aceused to be confronted by his
witnesses. As in several other areas, the constitutional question
may or may not be a barrier to the use of the testimony. We are
dealing in this rule with the question of hearsay and with that
subjeet only.

In this section we propose to explore the constitutional problem
thus suggested. For convenience of discussion it will be well to con-
sider first, the constitutionality of Rule 63(3) as a federal measure
applicable to federal eriminal prosecutions, and second, the constitu-
tionality of Rule 63 as a California measure applicable to criminal
prosecutions in this State.

As a Federal Measure. The Sixth Amendment to the Constitution of
the United States, adopted in 1791, requires that ‘‘in all eriminal prose-
cutions, the aceused shall enjoy the right . . . to be confronted with
the witnesses against him.’’ 22 The United States Supreme Court has
said that the general intent of this provision is

[T]o secure the aceused in the right to be tried, so far as faets
provable by witnesses are concerned, by only such witnesses as
meet him face to face at the trial, who give their testimony in his
presence, and give to the accused an opportunity of eross-examina-
tion. It was intended to prevent the convietion of the accused
upon depositions or ex parte affidavits, and particularly to pre-
serve the right of the accused to test the recollection of the witness
in the exercise of the right of cross-examination,2?

If this right were enforced without any qualification whatsoever
but with ‘‘technical adherence to the letter of a constitutional pro-
vision’’ 24 the result would be that no hearsay whatsoever could be
received against a defendant in a federal criminal trial. This would
follow irrespective of the fact that such hearsay was in a form (such
as a dying declaration or former testimony) traditionally admissible
at common law. However, the constitutional provision has not been

2 The requirement of identity of parties never required actual literal identity. See
Briggs v. Briggs, 80 Cal. 253, 22 Pac. 334 (1889) (successors in interest) ; Fred-
ericks v. Judah, 73 Cal. 604, 15 Pac. 305 (1887) (executor and heir) ; Gates v.
Pendleton, 71 Cal. App. 762, 236 Pac. 365 (1925) (one of original parties omitted
in second action). . .

2t The A.L.I. Rule did not require even identity of interest and motive. MoDpEL CoODE
Rule 511 Comment.

22 Almost all state constitutions contain similar provisions. 5 WIGMORE, EVIDENCE
§ 1397. However, the California Constitution does not contain such a provision.

2 Dowdell v. United States, 221 U.S. 325, 330 (1911).

2¢ Mattox v. United States, 156 U.S. 237, 243 (1895).
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literally applied to this extent. The right of confrontation is so eon-
strued that it is subjeet to the traditional exceptions to the hearsay
rule.?s Furthermore, as Mr. Justice Cardozo puts it, these ‘‘exceptions
are not . . . static, but may be enlarged from time to time if there is
no material departure from the reason of the general rule.’’ 26

Would Rule 63(3) be constitutional if enacted by Congress or if
adopted by the Supreme Court in the exercise of its rule-making
power? Assuming provision were made for taking depositions by the
government in federal criminal prosecutions,?” Rule 63(3)(a) would
make such depositions admissible irrespective of the availability of
the deponent. In this aspect Rule 63(3)(a) is of dubious validity.
In Motes v. United States 28 the government offered against defendants
the transecript of the testimony of a witness given at the preliminary
hearing (at which defendants cross-examined or had an opportunity
to cross-examine the witness). It appeared that, although the witness
was absent at the time the transeript was offered, his absence was the
result of the negligence of the government. The transeript was admitted
by. the trial court. This was held to be error ‘‘in violation of the
constitutional right of the defendants to be confronted with the wit-
nesses against them’’ because:

‘We are unwilling to hold it to be consistent with the constitutional
requirement that an accused shall be confronted with the witnesses
against him, to permit the deposition or statement of an absent
witness (taken at an examining trial) to be read at the final trial
when it does not appear that the witness was absent by the sug-
gestion, connivance or procurement of the accused, but does appear
that his absence was due to the negligence of the prosecution.?®

Plainly, if the right of confrontation is violated by use of the prior
testimony when the absence of the witness is the fault of the prosecu-
tion, it would be so violated by such use when the witness is not
absent at all. Plainly, too, it is immaterial whether the former testi-
mony is embodied in a deposition or in a transeript of testimony at a
preliminary hearing or former trial. We must conclude, therefore,
that as a federal measure applicable to eriminal prosecutions Rule
63(3) (a) would run afoul of the Sixth Amendment. It would, in Mr.
Justice Cardozo’s language, be a ‘‘material departure from the reason
of the general rule.”’ (We hazard, too, the speculation that in a state

’5Dogv3c}7e111v§5l)lnited States, 221 U.S. 325 (1911) ; Mattox v. United States, 156 U.S.

(18 .

28 Snyder v. Massachusetts, 291 U.S. 97, 107 (1934). . .

# In the federal courts and in two-thirds of the states the prosecution is not author-
ized to take and use depositions. McCorMICK, EVIDENCE § 231. California is one
of the minority jurisdictions in which the prosecution is so authorized.

The last sentence of Article I, Section 13 of the California Constitution pro-
vides as follows: “The Legislature shall have power to provide for the taking,
in the presence of the party accused and his counsel, of depositions of witnesses
in criminal cases, other than cases of homicide when there is reason to bel_levg
that the witness, from inability or other cause, will not attend at the trial.
This is implemented by Penal Code Sections 686 and 1335-1345. Under these pro-
visions (speaking generally) the people may (1) take the deposition of a person
likely to be unavailable to testify in person at the trial, and (2) introduce such
deposition in evidence, provided the person is in fact unavailable at the trial

Rule 63(3) (a) would eliminate the proviso last stated. The Commissioners on
Uniform State Laws state in their comment that clause (a) “does not require
that the deponent be unavailable as a witness in order for the deposition to be
used at the trial of the action in which the deposition was taken.”

28178 U.S. 458 (1500).

2 Jd. at 474.
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having a constitutional provision for confrontation the measure would
be likewise invalid.) As Wigmore puts it: ‘“When a deposition is
offered, [by the prosecution in a criminal case] the principle of Con-
frontation requires that the witness’ personal attendance be shown
impracticable before the deposition may be used’’ 3 or, as Professor
MeCormick puts it: *‘In eriminal cases . . . the present requirement
of unavailability is embodied in the constitutional guaranty of con-
frontation . .. .”’3!

Now let us consider the validity under the Sixth Amendment of Rule
63(3) (b) (ii) as a federal measure. In Kirby v. United States3? Kirby
was indicted for receiving property alleged to have been stolen by
‘Wallace, Baxter and King from a United States Post Office. Upon their
trial for the theft, Wallace and Baxter pleaded guilty and King was
convicted upon his plea of not guilty. Upon Kirby’s trial, the only
evidence of the Wallace-Baxter-King theft was the record of their trial
which was admitted over Kirby’s objection. The court charged that
the record was prima facie evidence (although a statute provided it
was conclusive evidence). Kirby’s conviction was reversed by the
Supreme Court, which held that the statute was unconstitutional and,
furthermore, that there was ‘‘fundamental error’’ in the trial below in
admitting the evidence, even as prima facie evidence. The Court rea-
soned as follows:

Kirby was not present when Wallace and Baxter confessed their
crime by pleas of guilty, nor when King was proved to be guilty
by witnesses who personally testified before the jury. Nor was
Kirby entitled of right to participate in the trial of the principal
felons. If present at that trial he would not have been permitted
to examine Wallace and Baxter upon their pleas of guilty, nor
cross-examine the witnesses introduced against King, nor introduce
witnesses to prove that they were not in fact guilty of the offence
charged against them. If he had sought to do either of those things
—even upon the ground that the conviction of the principal felons
might be taken as establishing prima facie a vital fact in the sepa-
rate prosecution against himself as the receiver of the property—
the court would have informed him that he was not being tried
and could not be permitted in anywise to interfere with the trial
of the principal felons. And yet the court below instructed the
jury that the conviction of the principal felons upon an indiet-
ment against them alone was sufficient prima facie to show, as
against Kirby, indicted for another offence, the existence of the
fact that the property was stolen—a fact which, it is conceded,
the United States was bound to establish beyond a reasonable
doubt in order to obtain a verdict of guilty against him.

One of the fundamental guarantees of life and liberty is found
in the Sixth Amendment of the Constitution of the United States,
which provides that ‘‘in all eriminal prosecutions the accused
shall . . . be confronted with the witnesses against him.’’ Instead
of confronting Kirby with witnesses to establish the vital fact

% 5 WIGMORE, EVIDENCE § 1376, p. 58,
81 McCorRMICK, EVIDENCE § 238, p. 501,
2174 U.S. 47 (1899).
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that the property alleged to have been received by him had been
stolen from the United States, he was confronted only with the
record of another criminal prosecution, with which he had no
connection and the evidence in which was not given in his pres-
ence. The record showing the result of the trial of the principal
felons was undoubtedly evidence, as against them, in respect of
every fact essential to show thesr guilt. But a fact which can be
primarily established only by witnesses ecannot be proved against
an accused—charged with a different offence for which he may
be conviected without reference to the principal offender—except
by witnesses who confront him at the trial, upon whom he can
look while being tried, whom he is entitled to cross-examine, and
whose testimony he may impeach in every mode authorized by
the established rules governing the trial or conduet of criminal
cases.33
L 4 [ ] L 4

[O]ne accused of having received stolen goods with intent to con-
vert them to his own use knowing at the time that they were
stolen, is not within the meaning of the Constitution confronted
with the witnesses against him when the fact that the goods were
stolen is established simply by the record of another criminal case
with which the aceused had no connection and in which he was
not entitled to be represented by counsel.34

Under Rule 63(3)(b)(ii) the testimony of the witnesses against
King would be admissible against Kirby, provided the witnesses were
now unavailable in the sense of Rule 62. There was identity of motive
and interest between King and Kirby in respect to King’s guilt. Under
these rules, therefore, Kirby’s interests are regarded as adequately
protected by King’s opportunity to cross-examine the witnesses. Never-
theless, it seems too clear to require any extended argument that, under
the reasoning of the Supreme Court above set forth, this cannot be re-
garded as adequate protection under the standards of adequacy pre-
seribed by the Sixth Amendment’s confrontation provision. The pres-
ent unavailability of the witnesses would not, in our opinion, alter the
situation. It is true that the Supreme Court has approved admitting
prior testimony of non-available witnesses against defendants in fed-
eral criminal prosecutions, but in these cases the prior testimony was
given in defendant’s presence with the opportunity for eross-examina-
tion by hiém. In excusing the enforcement of literal confrontation in
such cases, the court has emphasized that confrontation requires at
least a prior opportunity of defendant to cross-examine. As stated by
the court in Mattox v. United States: 38

The substance of the constitutional protection is preserved to
the prisoner in the advantage he has once had of seeing the witness
face to face, and of subjecting him to the ordeal of a cross-exam-

3 Jd. at 54-55.
s Id. at 60.
35156 U.S. 237 (1895),
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ination. This, the law says, he shall under no circumstances be
deprived of . . . .36

Conceivably, the Supreme Court might be persuaded to change its
previous interpretations of the confrontation provision and to regard
the new exception of Rule 63(3)(b)(ii) as within Mr. Justice Car-
dozo’s proposition that the exeeptions to the confrontation provision
are not static.3” Professor McCormick suggests this possibility in the
following passage:

Do the confrontation provisions in state and Federal consti-
tutions limit the use for the prosecution of hearsay declarations
falling within the exeeptions to the hearsay rule? This was once
a matter of doubt but it has now been established for a hundred
years that those exceptions which were accepted when these provi-
sions were included in the earliest American constitutions were
not intended to be abrogated. Most if not all of the common-law
exceptions were so accepted by the 1780’s. Accordingly the prose-
cution’s use of dying declarations, official written statements, and
regular entries in the course of business is frequent and approved.
There seems no reason to doubt that the other traditional excep-
tions as developed and liberalized by judicial decisions should be
similarly treated. New statutory liberalizations of the hearsay ex-
ceptions should likewise, it seems, meet with no obstacle from
these provisions, so long as the traditional bases for the hearsay
exceptions, namely that hearsay may be admitted when it is (a)
specially needed and (b) specially trustworthy, are preserved in
the statutory extensions.

‘Wigmore’s exposition of confrontation has brought light into
the dark corners of the subject, and has greatly contributed to
the present liberal interpretation of the constitutional provisions.
Consequently, strict and literal interpretations from the pre-Wig-
more era must be read with caution.®®

Nevertheless, it must be confessed that the body of federal precedents
militating against the validity of Rule 63(3) as a federal measure
applicable to criminal prosecutions is so considerable that we must
entertain grave doubts as to whether the Supreme Court would sustain
the rule under the Sixth Amendment.

3 Id. at 244. This statement cannot be taken literally. To do so would exclude the
case of the dying declaration offered against defendant. The court expressly
approves admitting such declarations. Id. at 243. The statement quoted must be
qualified by the thought that traditional exceptions to the hearsay rule (even
though defendant is deprived of cross-examination at any time) are acceptable
under the Sixth Amendment of the Constitution. Consider also Mr. Justice Car-
dozo’s statement that the exceptions are not static. Snyder v. Massachusetts, 291
U.S. 97, 107 (1934).

# Snyder v. Massachusetts, 291 U.8. 97, 107 (1934).

8 McCorMICK, EVIDENCE § 231, pp. 486-87. Consider also the following statement from
United States v. Leathers, 135 F.2d 507 (2d Cir. 1943) : “The appellant Thomas
argues that the records in question would not be admissible under the early
common law rules and that the recent judicial and statutory changes we have
referred to are in contravention of the Sixth Amendment. But statements by
relatives as to pedigree, declarations against interest, and most important of all
in criminal trials, dying declarations, have long been recognized as admissible.
It is not necessary to say what limits the Sixth Amendment may set to the
extension of exceptions to the rule against hearsay. Probably the permissible
extension is a question of degree. We think that business records kept as a mat-
ter of ordinary routine are often likely to be more reliable than dying declara-
tions. It cannot be reasonably argued that the extension of the common law

book entry rule which we discussed . . . supra, or the statute cited above [The
}?‘;degagli?»usiness Records Act], involve any violation of the Sixth Amendment.”
. a .
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As a Cadlifornia Measure. In this State the right of confrontation is
not guaranteed by the Constitution. The right is, however, provided
for in Penal Code Section 686. It is possible to argue, therefore, that
since our right of confrontation is a legislative grant, it may be with-
drawn or restricted by legislation-—that insofar as personal opportu-
nity to cross-examine, or unavailability of the former witness or depo-
nent, are now conditions precedent to the prosecution’s use of the former
testimony as elements of the right of confrontation, that right, being
a gift of the legislature, may be restricted by legislative action.3® Can
we be altogether confident, however, that this argument would meet
with favor in both the state and federal courts?

The Sixth Amendment is not, of course, directly applicable to the
states. The Fourteenth Amendment is. If California were to adopt Rule
63(3), would this violate the Fourteenth Amendment so far as the
application of the rule to eriminal prosecutions is concerned ? Does that
amendment incorporate the Sixth Amendment, as interpreted by the
decisions cited in the previous seetion, and, as thus incorporated, impose
that amendment and those interpretations upon the states as elements
of federal due process? The recent case of Stein v. New York %0 sug-
gests that the answer is ‘“No.’’ There, Cooper, Stein and Wissner were
jointly tried for murder in a New York court, found guilty, and sen-
tenced to death. Cooper and Stein had made written confessions which
were received in evidence. Each such confession implicated all three
defendants. Wissner moved that all references to him be stricken from
such confessions. This motion was denied, but the judge did charge
the jury that they should not consider a statement by one defendant
as any evidence of guilt against any other defendant. Wissner took
the case to the United States Supreme Court which affirmed his con-
vietion. His argument and the Court’s answer are revealed in the fol-
lowing excerpt from its opinion :

Wissner, however, contends that his federal rights were in-
fringed because he was unable to cross-examine accusing witnesses,
1.., the confessors. He contends that the ‘‘privilege of confronta-
tion’’ is secured by the Fourteenth Amendment, relying on one
sentence in Snyder v. Massachusetts, 291 U.S. 97, 1074t However,
the words cited were quoted verbatim from Dowdell v. United
States, 221 U.S. 325, 330, in which the language was used to de-
seribe the purpose of the Sixth Amendment provision on con-
frontation in federal cases. It was transposed to Snyder solely to
point out the distinetion between a right of confrontation and a

=2 A comparable argument has been made in upholding Section 969(b) of the Penal
Code providing for proof of prior conviction by the record thereof. See People v.
Beatty, 132 Cal. App. 876, 22 P.2d 757 (1933) to this effect: “Although the right
of a defendant to be confronted by witnesses is fundamental, it is not expresslﬁ
guaranteed by the Constitution of this state, and the provisions of the sixt
amendment to the federal Constitution are not applicable here. [Citation omitted.]
The right in this state is guaranteed by section 686 of the Penal Code, and the
defendant can be deprived of the same only by statutory authority to the con-
trary. [Citation omitted.] Section 969b of the Penal Code falls squarely within
the category of legislation of this character.” Id. at 380, 22 P.2d at 759.

The court also rejected the contention that the section violates due process.

346 U.S. 156 (1953).

4 The court, quoting from the Snyder case, noted: ‘It was intended to prevent the
conviction of the accused upon depositions or ex parte affidavits, and particularly
to preserve the right of the accused to test the recollection of the witness in the
exercise of the right of cross-examination.’ Petitioner Wissner erroneously
assumes that ‘It' at the beginning of the sentence refers to the Fourteenth
Amendment.” Id. at 195 n.38.
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mere right of an accused to be present at his own trial.4? The
Court in Snyder specifically refrained from holding that there was
any right of confrontation under the Fourteenth Amendment,?3
and clearly held to the contrary in West v. Louisiana, 194 U.S.
258,%* in which it was decided that the Federal Constitution did
not preclude Louisiana from using affidavits on a criminal trial.

Basically, Wissner’s objection to the introduction of these con-
fessions is that as to him they are hearsay. The hearsay-evidence
rule, with all its subtleties, anomalies and ramifications, will not be
read into the Fourteenth Amendment.#

‘We read this passage as constituting a clear license to the states to
modify the traditional hearsay rule in criminal cases at least to the
extent that Rule 63(3) (b) (ii) modifies it and we conclude that Rule
63(3) would not infringe the Fourteenth Amendment even though
extended to state criminal cases.

‘Would courts of this State hold that Rule 63(3) violates state due
process? There is considerable authority which suggests that they
would not. The present provisions of Section 686 of the Penal Code
making former testimony admissible where the witness is unavailable
have been attacked as violation of due process and have been upheld.4¢
Section 969b of the Penal Code, making the record proof of a former
conviction, has been attacked on like grounds and has also been up-

4 The court further noted: “Snyder involved a contention by a state convict that he
was denied due process when the court prevented him from going along when the
jury went to view the area where the crime was committed. Among the many
bases for deciding against the defendant, the Court, through Mr. Justice Cardozo,
pointed out that even if he had a federal right to confrontation (and the Court
indicated he did not) his exclusion from a view would not offend it. Hence the
}lse (3:‘15}%6 1%gguage quoted describing the nature of the right of confrontation.”

3 n.39.

4 In addition, the court noted that: * ‘For present purposes we assume that the
privilege is reinforced by the Fourteenth Amendment, though this has not been
squarely held.' " Id. at 195 n.40.

# Twining v. New Jersey, 211 U.S. 78, 98 (1908), likewise interpreted the West case
as deciding “in effect” that the right of confrontation contained in the Sixth
Amendment is not guaranteed by the Fourteenth Amendment.

Mr. Justice Jackson states that the West case involved the use of affldavits.
This is erroneous. The evidence consisted of depositions. Assuming affidavits had
been involved, the case would be even stronger authority for freeing the states
from the restraints of the right of confrontation.

Mr. Justice Jackson’s proposition that the Fourteenth Amendment does not
incorporate the hearsay rule was earlier suggested by Mr. Justice Cardozo's
dissenting opinion in Gt. Northern Ry. v. Washington, 300 U.S. 154, 173 (1937).

In People v. Ashley, 42 Cal.2d 246, 267 P.2d 271 (1954), the California court
was asked by defendant to find that the Fourteenth Amendment guarantees the
right of confrontation. The court assumed the point arguendo and decided that
there was no violation of the right thus assumed.

45 Stein v, New York, 346 U.S. 156, 195-196 (1953),

4 People v. Chin Hane, 108 Cal. 597, 41 Pac. 697 (1895). “It is contended that the
deposition of an absent witness, taken at the preliminary examination in a case
of homicide, cannot be used at the trial, for the reason that such a proceeding is
violative of Section 13, Article I, of the California Constitution. This provision of
the Constitution has been construed contrary to the appellant’s contention in the
case of People v. Oiler, 66 Cal. 101.” Id. at 607-08, 41 Pac. at 700. Note, however,
that the opinion in the case cited was not specifically based on the due process
clause of the section.

Compare the following statement from People v. Ashley, 42 Cal.2d 246, 267
P.2d 271 (1954): “Defendant contends that the reading of Mrs. Neal's testimony
at the trial deprived him of the right of confrontation in violation of the United
States Constitution. Even if this right is guaranteed under the due process clause
of the Fourteenth Amendment to the United States Constitution as contended by
defendant . . . there is no merit in the contention. “The substance of the constitu-
tional protection is preserved to the prisoner in the advantage he has once had
of seeing the witness face-to-face, and of subjecting him to the ordeal of cross-
examination.’ ;Citation omitted.] Defendant had that advantage at the prelim-
inary hearing.” Id. at 272-73, 267 P.2d at 287-88. Presumably the ruling would have
been the same if state due process had been urged. See People v. Morine, 54 Cal.
575 (1880) (question presented by defendant but not decided).
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held.*” Likewise, the practice of submitting the case on the transeript
of the preliminary hearing has been attacked on due process grounds
and has been upheld.*®8 However, none of these situations involves so
substantial a departure from tradition as Rule 63(3). We cannot, there-
fore, flatly predict that Rule 63(3) would be upheld upon these cases.
A surer index, we believe, is the parallel between state and federal due
process. If the federal courts would uphold Rule 63(3) under the
Fourteenth Amendment (as the Stein case indicates they would), it
seems not unlikely that the state courts would uphold it under state
due process provisions. Thus, we hazard the guess that the California
courts would follow the lead of the Supreme Court and that, as that
Court refuses to read confrontation into the Fourteenth Amendment
to the United States Constitution, the California court would refuse to
read it into Article I, Section 13 of the California Constitution. If this
prediction be correct, Rule 63(3) is invulnerable to attack on due pro-
cess grounds.*?

Conclusion

We conclude that Rule 63(3) is desirable as a matter of policy and
that it is constitutional. It is, therefore, recommended for adoption.5?

¢ People v. Purcell, 22 Cal, App.2d 126, 70 P.2d 706 (1937); People v. Beatty, 132
g}sag. (‘?353.3)376, 22 P.2d 7567 (1933) ; People v. Russell, 131 Cal. App. 646, 21 P.2d

8 People v. Valdez, 82 Cal. App.2d 744, 187 P.2d 74 (1947). The court here assumes
arguendo that state due process includes the right of confrontation. The assump-
tion is based on Snyder v. Massachusetts, 291 U.S. 97 (1934). Query: Would a
like assumption be indulged in in view of the Stein case? See discussion in text
at notecall 40, p. 455, supra and note 42, p. 456, supra.

In People v. Wallin, 34 Cal.2d 777, 215 P.2d 1 (1950), the court stated: “The
defendant has not been deprived of his rights under the United States Constitu-
tion where, as here, his attorney cross-examined the prosecution’s witnesses at
the preliminary hearing, in the defendant’s presence, and thereafter the defendant
waived his right of confrontation during the trial by stipulating that the People’s
case be submitted upon the transcript of the preliminary hearing.” Id. at 871-82,
215 P.2d at 4. Presumably the ruling would have been the same if state due
process had been urged.

#® Apparently the last sentence of Article I, Section 13 of the California Constitution
would present no constitutional barrier to enactment of Rule 63(3). See People v.
Sierp, 116 Cal. 249, 48 Pac. 88 (1897). See generally McKay, The Right of Con-
frontation, 1959 WasH. U. L. Q. 122; Quick, Hearsay, Excitement, Necessity and
the Uniform Rules: A Reappraisal of Rule 63(4), 6 WAYNE L. REv. 204 (1960) ;
Slovenko, Constitutional Limitations on the Rules of Ewvidence, 26 U. CINC. L.
REv. 493 (1957).

80 The N. J. Committee approved this subdivision, but recommended that clause
(b) (ii) be limited to civil cases. N. J. CoMMITTEE REPORT 123. The N. J. Com-
mission revised the subdivision to read as follows:

Subject to Rule 64, and subject to the same limitations and objections as
though the declarant were testifying in person, a statement is admissible (a)
when it is testimony in the form of a deposition taken in the cause * * * but
only to the extent it is admissible under the * * * statutes or rules of court
of this state * * * or (b) if the judge finds that the declarant is unavailable
as a witness at the hearing, when it is testimony given by him as a witness
in another action or in a deposition * * * whick was admissible in the trial
of another action, * * * and (i) the testimony is offered against a party who
offered it in his own behalf on the former occasion, or against the successor in
interest of such party, or (ii) in a civil case or when offered by the defendant
in a criminal case, the issue is such that the adverse party on the former oc-
casion had the right and opportunity for cross examination with an interest
and motive similar to that which the adverse party has in the action in which
the testimony is offered; [* * * indicates omission from text of URE subdi-
vision ; italics indicates addition to text of URE subdivision.]

N. J. CommissioN ReprorT 55. The Utah Committee revised paragraph (a) to
incorporate the existing limitations on the use of depositions contained in the
Utah Rules of Civil Procedure and approved the remainder of the subdivision.
UtraH FINAL DRAFT 35.
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Rule 63(4)—Contemporaneous Statements and Statements
Admissible on Grounds of Necessity Generally
Rule 63(4) provides:

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except:
* * »

(4) A statement (a) which the judge finds was made while the
declarant was perceiving the event or condition which the state-
ment narrates, describes or explains, or (b) which the judge finds
was made while the declarant was under the stress of a nervous
excitement caused by such perception, or (¢) if the declarant is
unavailable as a witness, a statement narrating, deseribing or
explaining an event or condition which the judge finds was made
by the declarant at a time when the matter had been recently
perceived by him and while his recollection was clear, and was
made in good faith prior to the commencement of the action;

This language creates three exceptions to the hearsay rule, lettered
(a), (b) and (¢). Each exception is phrased in part in terms of ‘‘state-
ment’’ and ‘‘perception.’’ These are words of art deriving their mean-
ing from the following definitions given in Rule 62:

(1) “‘Statement’’ means not only an oral or written expression
but also non-verbal eonduct of a person intended by him as a sub-
stitute for words in expressing the matter stated.

(8) ““Perceive’’ means acquire knowledge through one’s own
senses.

Under these definitions one can make a ‘‘statement’’ without using
words; one can ‘‘perceive’’ without using his eyes. Thus one who
smells a stench ‘‘perceives’’ it. If he holds his nose to indicate his per-
ception to another he makes a ‘‘statement.’’

Each of the three exceptions deals with perception (in the sense
above) of both ‘‘events’’ and ‘‘conditions.”’” These terms are not, how-
ever, specifically defined.

The exception ereated by Rule 63(4) (e¢) applies only if the declarant
is ‘““unavailable as a witness.”’ This expression is defined as follows
by Rule 62(7):

‘“Unavailable as a witness’’ includes situations where the witness
is (a) exempted on the ground of privilege from testifying con-
cerning the matter to which his statement is relevant, or (b) dis-
qualified from testifying to the matter, or (¢) unable to be present
or to testify at the hearing because of death or then existing physi-
cal or mental illness, or (d) absent beyond the jurisdiction of the
court to compel appearance by its process, or (e) absent from the

(458)

MJN 2146



HEARSAY STUDY—RULE 63(4) 459

place of hearing because the proponent of his statement does not
know and with diligence has been unable to ascertain his where-
abouts.

But a witness is not unavailable (a) if the judge finds that his
exemption, disqualification, inability or absence is due to procure-
ment or wrongdoing of the proponent of his statement for the
purpose of preventing the witness from attending or testifying,
or to the culpable neglect of such party, or (b) if unavailability
is claimed under clause (d) of the preceding paragraph and the
judge finds that the deposition of the declarant could have been
taken by the exercise of reasonable diligence and without undue
hardship, and that the probable importance of the testimony is
such as to justify the expense of taking such deposition.

Rule 63(4) (a) and (b) deal with certain spontaneous or contempo-
raneous statements which for convenience we may designate respec-
tively as (a) ‘‘Statements of Present Perception’’ and (b) ‘‘Excited
Statements.’” Rule 63(4) (¢) deals with statements of perception which
need not necessarily be either contemporaneous or spontaneous but
must be ‘‘recent.’’ For convenience we may label this exception (as do
the Commissioners on Uniform State Laws) ¢ Statements Admissible on
the Ground of Necessity Generally.’’

Rule 63(4)(b) (‘“‘Excited Statements’’) is merely deelaratory of
existing law. Rule 63(4)(a) (‘‘Statements of Present Perception’’)
may or may not be. Both exceptions, however, are of narrow scope.
On the other hand, Rule 63(4) (¢) (‘‘Statements Admissible on the
Ground of Necessity Generally’’) is clearly a new exeeption of broad
scope and of large importance. We begin, therefore, with a considera-
tion of this exception.

Rule 63(4)(c)—Statements Admissible on the Ground of Necessity Generally

This exception is applicable only ‘‘if the declarant is unavailable
as a witness.”’” Now when it is impossible to apply the test of cross-
examination to the statements of a declarant because he cannot be pro-
duced in court to make his statements as a witness on direct examina-
tion, the dilemma presents itself of either receiving his statements
without the test of cross-examination or of leaving his knowledge alto-
gether unutilized. There is the necessity to take the untested statement
or none at all from this declarant. Conceivably the law of evidence
might have so developed that in all situations presenting these alterna-
tives the choice would have been to receive the untested statement.
Unavailability of the declarant would then have been a sufficient
foundation to make admissible any out-of-court statement of the de-
clarant which he could have made in court as a witness upon direct
examination. This rationale could have been advanced in support of
such a rule: while the test of cross-examination is important enough
to require statements to be so tested when it is possible to do so, it is
not so important as to require the exclusion of statements when cross-
examination is impossible. A trial is a more rational investigation—a
better mechanism in the search for truth—if we accept the best that
can be got from an allegedly knowledgeable declarant instead of
rejecting altogether his professions of knowledge.
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This, we say, might have become the law. But, of course, in fact
the development in Anglo-American law has been otherwise. As Wig-
more ! pointed out many years ago, necessity (in the sense consid-
ered above) has not produced a general exception to the hearsay rule
admitting the hearsay declarations of all unavailable declarants. Rather,
there have evolved only special exceptions based on both necessity and
special eircumstances which are considered to constitute an adequate
substitute for cross-examination, such as that the declarant was speak-
ing against his interest or that the declarant thought he was dying
and hence was speaking with awareness of imminent divine punish-
ment if he lied. These special exceptions do not, of course, cover the
whole field of hearsay statements of unavailable declarants. They leave
many gaps. The result is that much, probably most, of what those now
dead or otherwise unavailable once said or wrote cannot be considered
in court, however much a litigant may need to have it considered to
establish his claim or his defense.

Has the time come to close these gaps altogether? If not, are we
ready to close some of these gaps? If so, which ones and on what
basis? These are the basic aspects of the problem with which Rule
63(4) (c) deals. The problem is by no means a new one, nor is Rule
63(4) (c) by any means the first effort that has been made to solve it.
Thus Rule 63(4) (¢) can be best understood if considered against the
background of some of the prior efforts which have been exerted and
some of the previous propcsals which have been advanced.

In 1898 the Massachusetts Legislature, prompted by a suggestion
from James Bradley Thayer, enacted as follows:

No declaration of a deceased person shall be excluded as evidence
on the ground of its being hearsay if it appears to the satisfaction
of the judge to have been made in good faith before the beginning
of the suit and upon the personal knowledge of the declarant.?

Less than a moment’s reflection is needed to evoke the question whether
this is not a so-far-so-good-but-not-far-enough measure. What reason
can there be for recognizing necessity ereated by death and refusing to

15 WIGMORE, EVIDENCE §§ 1420-1423.

2 Mass. Acts & Resolves 1898, ch. 535, p. 522, carried forward today with slight
changes as MAss. ANN., LAws ch. 233, § 65 (1956). Rhode Island has a compar-
able statute, R.I. GEN. LAws § 9-19-11 (1956). Lawyers and judges in Massachu-
setts seem to be well satisfied with the act. At least most of those responding
to the questionnaire submitted to them some years ago by the Commonwealth Fund
so expressed themselves. See MORGAN, THE LAw OF EVIDENCE: SOME PROPOSALS
ForR ITs REFORM 39-49 (1927). For Wigmore's approbation, see 5 WIGMORE,
EVIDENCE § 1576 (2). .

The English Evidence Act of 1938 i8 another instance of an attempt to liberalize
the hearsay rule along fairly broad lines. The act, however, is very complex and
is applicable only to written hearsay statements. See McCORMICK, KEVIDENCE
§ 303; 5 WIieMORE, EVIDENCE § 1576 n.4; Note, 70 L. Q. REv. 30 (1959).

Wigmore advocates (1) adoption of the Massachusetts-type statute and (2)
giving the trial judge discretion to admit hearsay generally. 5 WIGMORE, EVIDENCE
§ 1427. His formulation to vest this discretion in the trial judge is as follows:

“(1) The Hearsay rule need not be enforced in the examination of a qualified
witness, if in the opinion of the trial Court its strict enforcement would need-
lessly interrupt the narrative and if the hearsay incidentally testified to would
not be likely to mislead the jury in their understanding of the facts.

“(2) But the opposing party, or the judge in his discretion, may require that
any other person whose statement is thus reported by hearsay shall be called for
examination before the close of the trial.

“(3) Any written statement, duly authenticated, by a person not called to the
stand, may be introduced without calling him, unless in the opinion of the Court
the statement is of such importance that on demand of the opposite party the
person should be called for cross-examination.” [Emphasis omitted.]

Query: If the discretion is to be that of the judge should not the expression
“the opposing party” be eliminated from subsection (2)?
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recognize real necessity for any cause? Add to the statute a provision
for the receipt of declarations of persons now insane (as the American
Bar Association proposed in 1938) 3 and you merely change the gues-
tion to: why not recognize necessity arising from causes other than
death and insanity?

In 1942 the American Law Institute ecame boldly to grips with this
question and proposed the following sweeping provision as Rule 503 (a)
of the Model Code of Evidence:

Evidence of a hearsay deelaration is admissible if the judge finds
that the declarant

(a) is unavailable as a witness, . . .4

This is the rule we mentioned at the outset as the one which the law
might have adopted in its evolution—a rule making necessity alone
the basis for a comprehensive exception to the hearsay rule. As we
there pointed out, however, the evolution to date has been otherwise.

The Commissioners on Uniform State Laws reject the Massachusetts
statute and they reject the proposal of the American Bar Association
to amend the statute to include declarations of insane persons. Their
reason is as follows:

In the tentative draft on hearsay presented at the 1951 meeting
of the Conference an exception was included in the language of
the 1938 recommendation of the American Bar Association, letting
in hearsay statements of persons who are unavailable as witnesses
because of death or insanity. A statute has existed in Massachu-
setts sinece 1898 recognizing death as the justifying factor. The
Committee after carefully reconsidering the problem has felt
that there was no sound basis for recognizing necessity on aceount
of death or insanity as distinguished from real unavailability for
any cause.’

The Commissioners on Uniform State Laws also reject the American
Law Institute proposal. Their reasoning is as follows:

In no instance [of the Uniform Rules of Evidence hearsay rule
and its execeptions] is an exeeption based solely upon the idea of
necessity arising from the fact of the unavailability of the de-
clarant as a witness. In this respeet this rule is a drastie varia-
tion from A.L.I. Model Code of Evidence Rule 503(a) which
recognizes a finding of unavailability as the sole eriterion for the
admissibility of a large body of hearsay statements. The Model
Code theory is that since hearsay is evidence and has some proba-
tive value it should be admissible if relevant and if it is the best
evidence available. That policy is rejected by the Conference of
Commissioners on Uniform State Laws. The traditional poliey is
adhered to, namely that the probative value of hearsay is not a
mere matter of weight for the trier of fact but that its having

8 VANDERBILT, MINIMUM STANDARDS OF JUDICIAL ADMINISTRATION, 321, 338 (1949);
5 WIGMORE, EVIDENCE § 1576 (2).

4+ The Model Code, however, limited the application of Rule 503(a) to declarations by
persons with personal i{nowledge and empowered the trial judge to exclude hear-
say whenever its probative value was outweighed by the likelihood of waste of
time, prejudice, confusion or unfair surprise. See MopEL CopeE Rules 501(38) and
303. See also McCORMICK, EVIDENCE § 304, p. 631-32.

5 UNIFORM RULE 63(4) Comment.
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any value at all depends primarily upon the circumstances under
which the statement was made.®

Thus, the Commissioners on Uniform State Laws propose Rule
63(4) (e), which, they say, is ‘“‘new’’ but is ‘‘a carefully considered
middle ground between the liberal extreme of the A.L.I. Model Code
of Evidence and the ultra conservative attitude opposing any liberali-
zation in the exceptions to the rule against hearsay.”””

Rule 63(4) (¢) admits, ‘‘if the declarant is unavailable as a witness,
a statement narrating, deseribing or explaining an event or condition
which the judge finds was made by the declarant at a time when the
matter has been recently perceived by him and while his recollection
was clear, and was made in good faith prior to the commencement of
the action.”

This exception is not based solely on necessity. Rather, there are
the following additional justifying factors: (1) recency of perception;
(2) clarity of recollection; (3) good faith; and (4) ante litem motam.

‘We shall now attempt to illustrate in several situations the impact of
these factors as conditions limiting the receipt of evidence, comparing
in each instance the middle-of-the-road Uniform Rules position with
the ““extreme’’ Model Code position.

Suppose that a man is injured when he alone is present. Later he
dies. The circumstances of his injury become material in an action for
insurance benefits. Evidence is offered by plaintiff of the man’s declara-
tions as to the circumstances of his injury, the declarations having been
made (a) the day after his injury (b) two months later. Under Model
Code Rule 503(a) both offers would be accepted.® Under Rule 63(4) (e)
of the Uniform Rules the second offer might be rejected because the
test of recency of perception is not satisfied.® The Uniform Rules idea
is this: the smaller the time lapse between the event and the declaration,
the more trustworthy the declaration. If the gap becomes large enough
the declaration should not be received unless subjected to the test of
cross-examination. Ergo, only statements of recent perception are ad-
missible without that test. Stale statements of perception cannot be
utilized albeit they are needed because the declarant is unavailable.
As to stale statements, the interests of the one party in testing state-
ments adverse to him by cross-examination must prevail over the needs
of the other party to make out his case or defense.

Again, suppose the injured person in our hypothetical case makes his
statement the day after the injury but the tenor of his statement or
surrounding circumstances or both indicate that his memory is unclear.
Element (2) of the four conditions of Rule 63(4)(c) would require
the judge to reject an offer to prove the statement. Here the idea is that,
even though the declaration is recent, statements by one whose memory
is hazy and meandering cannot safely be received without being sub-
jected to the test of cross-examination.

¢ UNIFORM RULE 63 Comment.

7 UNIForRM RULE 63(4) Comment.

8 Unless the judge exercised the discretion described in note 4, p. 461, supra.

9 We are assuming, of course, that the declarations would not be admissible under
any of the standard exceptions to the hearsay rule. We are thinking, for example,
of a declaration like I tripped and fell down the stairs.” Under current law both
offers would be rejected.
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Now suppose that an injured person makes his statement the day
after the injury and that the form of the statement and the surround-
ing circumstances raise no doubts as to the clarity of his memory.
Still, under Rule 63(4)(c) the judge should reject an offer of the
statement if he thinks that the declarant made the statement in bad
faith. What does this mean? Realistically, it probably means that the
judge, acting pro hac vice like a juryman, may simply conclude ‘I do
not believe his statement’’ 1° and for this reason the judge may reject
the offer of proof. Here we have the unusual safeguard that the judge
passes preliminarily on the credibility of the evidence. In other words,
if evidence is admitted under Rule 63(4) (¢) and if a verdict is based
upon such evidence, there has been a double-check upon the credibility
of such evidence at the hands of both the judge and the jury. In con-
trast, Model Code Rule 503 (a) requires the judge to let the jury hear
evidénce of the statement irrespective of his personal opinion of the
credibility of the statement.

The concept underlying the ante litem motam condition and its oper-
ation is too obvious to require comment. It is interesting to note, how-
ever, that not even this limitation is included in Model Code Rule
503 (a).

Finally, it should be noted that under Rule 63(4) (¢) the judge must
find that the declarant actually made the statement. That is, the judge
may disbelieve the witness who testifies that the declarant made the
statement and reject the offer on that basis. Manifestly, if the judge does
not believe that the statement was made at all, he simply cannot make
the findings necessary for admission and must therefore reject the
offer.! This again is in marked contrast to Model Code Rule 503(a)
under which the judge passes only on the unavailability of the declar-
ant, leaving all other questions to the jury.

From the foregoing discussion it must be obvious that the Commis-
sioners on Uniform State Laws are right in saying that under Rule
63(4) (c) the ‘‘trial judge is necessarily given considerable discretion.’’
Just how extensive this discretion is may be illustrated by taking a
specific case, noting the possible rulings available to the judge.

Let us suppose an action against the administrator of the maker of
a promissory note. The defense is payment. Defendant’s offer of proof:
X to testify that on June 1 deceased said to X ‘I paid the note off
yesterday.”” Under Rule 63(4) (¢) the judge may make any of the fol-
lowing rulings 2 for the reasons indicated :

1. He may disbelieve X and therefore reject the offer.

0 This seems to be the practical effect of the good faith provision of the Massachu-
setts statute. Thus defendant, charged with the murder of X, offerg a czslxlmal:e
of one E to testify that E told the cellmate that B murdered X. B is now dead
having been executed at the state prison. The trial judge rejects the offer, ﬁndiné
that E did not make his statement in good faith. The appellate court approves
the ruling. Commonwealph v. Wakelin, 230 Mass. 567, 120 N.E. 209 (1918). Is it
not clear that the trial judge simply did not believe E and that this is what he
meant by his finding that E spoke in bad faith? See also Glidden v. United States
Fid. & Guar. Co., 198 Mass. 109, 114, 84 N.E. 143, 144 (1908) “Such a declaration
as this hardly could have been made in good faith unless actuaily known at the
tu.rtlg }‘)ty thygvdeclarant to be true.” Does this not make “‘good faith” synonymous
wi rue’’ ?

1 McCorMICK, EVIDENCE § 304, p. 633.

32 UNIFORM RULE 1 provides as follows: “(8) ‘Finding of fact’ means the determina-
tion fron;. progfdci)r ]udflcfxaltnotlce of the existence of a fact. A ruling implies
a supporting finding of fact; no separate or formal findi i i
req}yirgd by angitute of ’thi§1 state.” > ding is required unless

_Professor Falknor is of the opinion that (a) the requisite findings for admissi-
bility under Rule 63 (4) (c) should be express ﬁndingsq entered in gle record, anld
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2. He may believe X but disbelieve the deceased and therefore reject
the offer.

3. He may believe both X and deceased and therefore accept the
offer.

4. He may believe X and believe therefore that deceased made the
statement but find himself unable to decide whether or not he believes
deceased unless he is given more information. Now under Rule 8 !* he
may place upon defendant the burden of supplying further informa-
tion. In default of such information the ruling will be rejection of the
offer.

Enough has probably been said to establish the point that Rule
63(4) (c) is indeed a cautious, carefully guarded, middle-of-the-road
measure. Probably there will be no dissent from the statement made by
the Commissioners on Uniform State Laws that “ (c) is drafted so as
to indicate an attitude of reluctance and require most careful scrutiny
in admitting hearsay statements under its provisions.”’ 1* Despite these
cautionary features, the fact remains that Rule 63(4)(c) would em-
power the courts to admit a great deal of much needed, credible evi-
dence. Its operation would be highly beneficent in such current situa-
tions of potential injustice as cases of fatal accidents to solitary
workmen and cases involving transactions with persons now dead.

Should California adopt Rule 63(4)(c)? It must be frankly ac-
knowledged that this is the most significant inroad upon the hearsay
rule of any of the Uniform Rules. To evaluate its merits requires a
judgment on the basic validity of the hearsay rule itself, which in turn
requires a careful balancing of the need of justice to the party relying
on hearsay against the need of the other party to cross-examine the
witnesses against him. It cannot be denied, therefore, that Rule
63(4) (¢) touches fundamentals. The writer agrees wholly with the
following statement by Mr. Justice Learned Hand :

‘When a witness is not available at all or available only with a
disproportionate expense of time, let us hear what he has said on

(b) as drafted, Rule 63(4) (¢c) does not make it clear that the determination of
unavailability is for the judge. Falknor, The Hearsay Rule and Its Exzceptions,
2 U.C.L.A. L. REv. 43, 64-65 (1954).

As to Professor Falknor’s point (a), we dissent. The requirement of express
findings entered in the record would, it is feared, deter too many judges from
using Rule 63(4) (¢) as a mechanism for admitting evidence. As drafted, the
rule puts enough obstacles in the way. Let us not erect more. His point (b) seems
well taken. Accordingly, it is suggested that Rule 63(4) (¢) be amended by insert-
ing after the initial word “if” the following: “the judge finds that.”

1B UNI1ForM RULE 8 is as follows: “When the qualification of a person to be a witness,
or the admissibility of evidence, or the existence of a privilege is stated in these
rules to be subject to a condition, and the fulfillment of the condition is in issue,
the issue is to be determined by the judge, and he shall indicate to the parties
which one has the burden of producing evidence and the burden of proof on such
issue as implied by the rule under which the question arises. The judge may hear
and determine such matters out of the presence or hearing of the jury, except
that on the admissibility of a confession the judge, if requested, shall hear and
determine the question out of the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party to introduce before the jury
evidence relevant to weight or credibility.”

Note that the burdens are to be fixed ‘“as implied by the rule under which the
question arises.” In our case the question arises under Rule 63(4) (¢). It seems
clearly implied by this rule that the proponent of the evidence has the burdens,
especially in the light of the comment that Rule 63(4) (¢) is “drafted so as to
indicate an attitude of reluctance and require most careful scrutiny in admitting
hearsay statements under its provisions.”

‘Wigmore states that, generally, the burden is upon the proponent. 1 'WIGMORE,
EvVIDENCE § 18(E).

14 UN1FORM RULE 63 (4) Comment.
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the matter, just as we do in every other concern of life, even in
affairs which may involve our lives or the safety of the state. You
will perhaps, with the instinet of lawyers, recoil at what seems so
far-reaching an innovation. I do not complain; I agree that it in-
volves chances, but in answer I argue that, as the law now stands,
the party who has only such proof is deprived of any chances at
all. Tt would of course be undesirable to open the doors to hearsay
evidence when better was available, but T ask you whether Baron
Gilbert was not right in saying that men should use in their dis-
putes the best means they can get to reach the truth? 15

Agreeing with this basic philosophy, the writer thinks that Rule
63(4) (¢) is (to borrow Professor McCormick’s expression) a ‘‘reform
[which] might well have gone farther but it is hard to maintain that
it has gone too far,’’ 16

Rule 63(4)(b)—Excited Statements

Rule 63(4) (b) deals with the problem of statements made ‘‘under
the stress of a nervous excitement.”” There is an inveterate and ap-
parently incurable judicial habit (abetted, no doubt, by counsel) of
dealing with this problem in terms of res gestae, a protean phrase
which according to Wigmore should be wholly ‘‘repudiated as a vicious
element in our legal phraseology’’—a phrase ‘‘not only entirely use-
less, but even positively harmful.”’ 17

Many years ago and with powerful insight Wigmore discovered that,
looking at facts and results of certain cases and disregarding the res
gestae language of decision, these cases could be synthesized into the
generalization of an exception to the hearsay rule for excited state-
ments. Thus guided ‘‘by what the Courts do and not by what they say,”’
Wigmore proclaimed that the time had come ‘‘to call these doings by
their true name,—in other words, to recognize the existence of this Ex-
ception to the hearsay rule.”’ 1® He then stated the principles and ele-
ments of the exception 1® as we shall outline them in a moment.

Rule 63(4) (b) follows the course charted by Wigmore. The rule is
formulated as an exception to the hearsay rule. The expression res
gestae is sedulously avoided. The elements of the exception, as stated by
Wigmore, are evidently intended to be incorporated in the formulation.

In California, after many years of confusion and after many contra-
dictory decisions,?® the Supreme Court finally adopted Wigmore’s
views. In Showalter v. Western Pacific R.R2! the Supreme Court
frankly said:

Courts in general have been in considerable confusion as to the
rule of res gestae. In this respect the courts of this state are not
different.22

15 The Deficiencies of Trials To Reach the Heart of the Matter, 3 N.Y. CITY BAR Ass'N
LECTURES ON LEGAL ToPICcs, 1921-22, p. 99, quoted in McCorRMICK, EVIDENCE § 302,

16 Mc%o?‘zrgi-czl?,' Hearsay, 10 RuTeErs L. Rev. 620, 624 (1956). See also, Chadbourn,
Bentham and the Hearsay Rule—A Benthamic View of Rule 63(4)(c) of the
Uniform Rules of Evidence, 75 HARV. L., Rev. 932 (1962).

17 6 WIGMORE, EX'VIDENCE § 1767, p. 182. See also McCorMICK, EVIDENCE § 274.

1: ?d?ﬁgxgn{?iz;:,_l}?;?mrcm § 1746, p. 135.

2 Digcussed in McWilliams, The Admissibility of Spontaneous Declarations, 21 CALIF.
L. Rev. 460 (1933),

2116 Cal.2d 460, 106 P.2d 895 (1940), noted in 29 CALIF. L. REv. 433 (1941).
= Jd. 16 Cal.2d at 465, 106 P.2d at 898.
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The court then approved and adopted Wigmore’s view (and overruled
cases to the contrary), acknowledging both the existence of the excep-
tion and its elements in the following terms:

The foundation for this exception is that if the declarations are
made under the immediate influence of the ocecurrence to which
they relate, they are deemed sufficiently trustworthy to be pre-
sented to the jury. (Wigmore on Evidence, [2d ed.], see. 1747 et
seq., and cases cited.)

The basis for this circumstantial probability of trustworthiness is
‘““‘that in the stress of nervous excitement the reflective faculties
may be stilled and the utterance may become the unreflecting and
sincere expression of one’s actual impressions and belief.”” To
render them admissible it is required that (1) there must be some
occurrence startling enough to produce this nervous excitement
and render the utterance spontaneous and unreflecting; (2) the
utterance must have been before there has been time to contrive
and misrepresent, i.e., while the nervous excitement may be sup-
posed still to dominate and the reflective powers to be yet in abey-
ance; and (3) the utterance must relate to the circumstance of the
oceurrence preceding it. (Wigmore on Evidence, {2d ed.], sec.
1750.)28

Subsequent cases in California have applied the Wigmorian doe-
trines,?¢ which therefore now seem to be firmly established as the law
of this State. Since Rule 63(4)(b) incorporates these doctrines, its
adoption in California would be merely a declaration of existing law.

The question remains of the relationship between Rule 63(4) (b) and
Rule 63(4) (¢). If the declarant is unavailable and if his statement
measures up to the ‘‘made under stress of nervous excitement’’ condi-
tion of Rule 63(4) (b) it would seem that a fortiori it would measure
up to the ‘‘recency’’ and other conditions of Rule 63(4)(c). Rule
63(4) (b) is thus not needed so far as excited statements of unavailable
declarants are concerned and must be justified, if at all, on the basis
that it is desirable to make an excited utterance admissible notwith-
standing the fact that the declarant is available. This is the law today.?
The idea seems to be that the excited statement is so far superior to
an in-court statement tested by cross-examination that the latter will
not be required, although readily and easily producible. This idea
seems to possess merit, We shall encounter a comparable idea when we
study Rule 63(10) which makes declarations against interest admissible
and Rule 63(12) which makes statements of physical or mental con-
dition admissible, irrespective in each instance of the availability of
the declarant. Of course, if Rule 63(4) (¢) is not adopted Rule 63(4) (b)
becomes more important.

Rule 63(4){a)—Statements of Present Perception

Rule 63(4)(a) deals with statements of sense impressions which are
precisely contemporaneous with the event or condition producing the
impression. For example, pedestrian P sues motorist D for injuries

3 Jd. at 468, 106 P.2d at 900.

2¢ McBAINE § 1053.
25 MCCORMICK, EVIDENCE § 272; 6 WIGMORE, EVIDENCE § 1748.
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received when D’s ear struck P in a pedestrian cross-walk. To establish
contributory negligence, D offers W to testify that W and X were in
a position to see the occurrence; that X said to W, ‘‘See that fellow
jump in front of that car.’’ 26 Or suppose P, to establish the identity
of the car which struck him, offers A to testify that A and B were in
a position to see the occurrence; that the car drove away after strik-
ing P; that A said to B ‘‘Get the license number’’; that B said to A
“It s California SCN 592.7 27 These are 1llustrat10ns of statements

‘“‘made while the declarant was perceiving the event or condition which
the statement narrates, deseribes or explains.’’

‘What can be said in behalf of Rule 63(4) (a)? To what extent would
its adoption change our current law? Taking the latter question first,
we must confess that we have found no cases in point in California.
Elsewhere the authorities are conflicting in their results and are con-
fused in their reasoning owing to the tendency to discuss the problem
only in terms of res gestae.28

As long ago as 1922 Professor Morgan advanced the proposal to rec-
ognize and validate a special exception to the hearsay rule along the
lines of Rule 63(4)(a).?® Professor McCormick lends his support to
the cause. He states the arguments succinetly as follows:

If a person observes some situation or happening which is not at
all startling or shocking in its nature, nor actually producing
excitement in the observer, the observer may yet have oceasion
to comment on what he sees (or learns from other senses) alf the
very time that he ts recetving the tmpression. Such a comment,
as to a situation then before the declarant, does not have the safe-
guard of impulse, emotion, or excitement, but as Morgan points
out there are other safeguards. In the first place, the report at
the moment of the thing then seen, heard, etc., is safe from any
error from defect of memory of the declarant. Secondly, there is
little or no ttme for caleulated misstatement, and thirdly, the state-
ment will usually be made to another (the witness who reports
it) who would have equal opportunities to observe and hence to
check a misstatement. Consequently, it is believed that such com-
ments, limited to reports of present sense-impressions, have such
unusual reliability as to warrant their admission under a special
exception to the hearsay rule for declarations of present sense-
impressions. At least one court has clearly accepted this view,
and others have admitted evidence of declarations of this sort
under the benison of the res gestae phrase.3?

Admission of declarations of present sense-impressions should not
be left in the vague area of res gestae. Rather, it is desirable, as Pro-
fessors Morgan and McCormick and others 3! have argued, to recog-

26 Facts suggested by Wrage v. King, 114 Kan. 539, 220 Pac. 259 (1923), in which,
however, the evidence was excluded.

27 Facts suggested by Neusbaum v. State, 156 Md. 149, 143 Atl. 872 (1928), in which
the evidence was excluded.

28 Decisions pro and con the admissibility of such evidence are collected in McCor-
MICK, EVIDENCE § 273,

QMorgan, A Suggested Classn‘icat{on of Utterances Admissible as Res Gestae, 31 YALE
L.J. 229, 236-239 (1922

80M(}CORMICK, EVIDENCE § 273 The instance referred to of one court which has
“clearly accepted this view” is Houston Oxygen Co. v. Davis, 139 Tex. 1, 161
S.W.2d 474 (1942).

5 Falknor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. Rev. 43, 60-62 (1954);

Note, 46 CoLUM, L. REV. 430 (1946).
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nize a special exception to the hearsay rule for this purpose. Because
Rule 63(4)(a) does so, it is a desirable measure and is recommended
for adoption in California.

There remains to note the relationship between Rule 63(4)(a) and
(4) (b) and Rule 63(4)(a) and (4)(e). There is an overlap between
Rule 63(4)(a) and (4)(b) if the declaration is an excited statement
of present perception. There is an overlap between Rule 63(4) (a) and
(4) (e) if the declarant of a declaration of present perception is un-
available. The narrow area covered by Rule 63(4)(a) alone is the un-
excited declarations of present perception of an available declarant.
As with Rule 63(4) (b),3? the underlying idea is that the out-of-court
statement is so far superior to an in-court statement tested by cross-
examination that the latter is not required even though producible.
Again, of course, if Rule 63(4) (¢) is not adopted Rule 63(4) (a) be-
comes more important.

““Bootstrap Cases” Under Rule 63(4)(a), (4)(b) and (4)(c)

Suppose that the issue in a case is whether at a certain time X fell
down a certain stairway. At the trial the offer of proof is W to testify
that on the occasion in question W was in the yard outside the building
containing the stairway and W heard X shout: ‘I am falling down the
stairs!’’ The evidence is hearsay under Rule 63. It is admissible under
Rule 63(4) (a) only if the judge finds that X made the statement and
he made it while he ‘‘was perceiving the event . . . which the statement
narrates.”’ Thus, if the judge is to submit this evidence to the jury
he must first find both that X said he was falling down the stairs and
that X was, in fact, falling down the stairs when he made the state-
ment. In making this finding is the judge restricted by the rule against
hearsay? If so, he reaches an impasse and must reject the offer of
proof because X’s statement is hearsay. It comes in under Rule
63(4) (a) only if X was in fact falling when he made the statement.
Yet the only evidence that X was falling is the very statement itself.
The judge would reason in a cirele if, being bound by the hearsay rule,
he nevertheless considered the statement for the purpose of establish-
ing the very fact which is the eondition precedent to his original con-
sideration of that statement. He would, to use the hackneyed but
respected figure, permit X’s declaration to lift itself into evidence by
its own bootstraps.

Similar problems may arise under Rule 63(4) (b) and (4)(e). Thus,
suppose the offer of proof is W to testify that X came out into the yard
and said, ‘I just fell down the stairs.”” To aceept this offer of proof
under Rule 63(4) (b) the judge must find that X was ‘‘under the stress
of nervous excitement’’ caused by perceiving the event which X ““nar-
rates, describes or explains.”” Yet the only evidence of these faects is
the very evidence which the judge cannot consider until he finds these
faets.

Again suppose the offer of proof is W to testify that X told W,
“‘Yesterday I fell down the stairs.”’ To admit the evidence under Rule
63(4) (¢) the judge must find, inter alia, that ‘‘the matter had been
recently perceived’’ by X, but again the only evidence of this is the
evidence in dispute.

# See the text at note 25, p. 466, supra.
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No doubt many cases of this type would arise under Rule 63(4) (a),
(b) and (c). Therefore the utility of these exceptions will be much
curtailed if the judge is to be bound by the hearsay rule in making
his preliminary determination, assuming the judge understands this
and carries it through to its logical conclusion as stated above. Is he
so bound today? Would he be so bound under the Uniform Rules?

‘Wigmore states categorically that in ‘“preliminary rulings by a judge
on the admissibility of evidence, the ordinary rules of evidence do not
apply.’’ 38 Other scholars, however, have demonstrated that, as sensible
as Wigmore’s view is, it is not adhered to generally and consistently
either in England or in this country.3* California is said to be the out-
standing jurisdiction repudiating and ‘‘throwing the gauntlet down
before Wigmore.”’ 35 'We may, therefore justly fear that adoption of

82 5 WIGMORE, EVIDENCE § 1385, p. 79. X

% Maguire & Epstein, Rules of Evidence in Preliminary Controversies As to Admissi-
biliti/, 36 YarLe L.J. 1101 (1927). As the authors suggest, Wigmore probably did
not intend to intimate that rules of privilege were inapplicable.

% See Maguire & Epstein, supra note 34, at 1117-1122, The leading California case is
People v, Plyler, 126 Cal. 379, 58 Pac. 304 (1899). The following extract shows
the facts and holding:

“One Bradley testified at the preliminary examination of the defendant. He was
a very important witness. At the trial, his evidence taken at the preliminary
examination was offered, supported by an attempted showing that he had since
died. Section 686 of the Penal Code provides that this kind of evidence may be
introduced ‘upon it being satisfactorily shown to the court’ that the party is dead
or insane, or cannot, after due diligence, be found in the state. The sole showing
made by the prosecution going to the fact of the death of the witness was_ in the
form of an affidavit made by his sister, to the effect that he was dead. This
affidavit was admitted under objection. Any evidence introduced to show the death
of the witness was as much a part of the trial as any other part of it. And the
fact that the witness was dead could no more be shown by affidavit than the fact
that declarations could be shown by affidavit to have been made under the sense
of impending death, or that the contents of a written document could be shown,
supplemented by an affidavit to the effect that the document was lost. The statute
says the fact of death must be satisfactorily shown to the court. It means the
fact of death must be shown by relevant and competent evidence. We know of no
case where it has ever been held that an affidavit may be introduced as evidence
at the actual trial of a defendant. The statute (Cal. Code Civ. Proc., sec. 2029)
forbids it. The only answer found in the brief of the attorney general to appel-
lant’'s contention in this particular, is the claim that an affidavit may be used
upon the hearing of a motion, and that the introduction of this evidence partook
of the character of a motion. We cannot endorse this contention. Almost every
state constitution in the Union has a provision declaring that a defendant is
entitled to be confronted at his trial by the witnesses against him. While our
constitution has no such provision, yet that declaration is found in the Penal
Code of the state, and, while there are a few statutory exceptions made to the
rule there declared, still the right thus given to a defendant by the statute is
deemed a most substantial one. If the practice here adopted could be allowed,
then a defendant would be deprived of the right to cross-examine the witnesses
against him, a right of the highest importance.” Id. at 381-82, 568 Pac. at 905.

Here it will be noted that the court discusses three illustrations of preliminary
controversies as to the admissibility of an item of evidence. (1) A deposition is
offered. Admissibility depends upon the death of deponent. Affidavit (being
hearsay) is inadmissible to prove death. (2) Murder case. Prosecution offers
victim’s statement accusing the defendant of the crime. Admissibility depends
upon whether victim thought he was dying when he made statement. Affidavit
inadmissible to prove this. (3) Witness is offered to testify to the contents of a
document. Admissibility depends upon whether the document is lost. Affidavit is
inadmissible to prove loss.

It is clear that in each instance the preliminary question was one to be deter-
mined by the judge. CaL. Cope Crv. Proc. § 2102; McBAINE §§ 775, 785, 1101, It
seems clear also that, if the hearsay rule applies to the judge In these instances
of determining facts preliminary to the admission of evidence (so that he cannot
receive affidavits), the rule must likewise apply in other instances of determining
such preliminary facts.

People v. Frank, 193 Cal. 474, 225 Pac. 448 (1924) is a neat illustration of
the working of the California view in a “bootstrap” situation. Admissibility of
depositions depends upon whether deponents are out of the State. Depositions are
taken in Los Angeles. Deponents depose that they intend to return to Texas
where they reside. Held, depositions are inadmissible. No “proper foundation
having been laid for the admission in evidence of these depositions, their con-
tents could not be considered for any purpose, not even for the purpose of laying
the foundation for their own admission.” Id. at 478, 225 Pac. at 449.

For brief discussions of bootstrap cases, see MCCorMICK EVIDENCE § 272 n.8;
Maguire & Epstein, Rules of Evidence in Preliminary Controversies as to Ad-
missibility, 36 YALE L.J, 1101, 1122-1125 (1927) ; Maguire & Epstein, Preliminary
Questions of Fact in Determining the Admissibility of Evidence, 40 HARV. L. RV,
392, 429-430 (1927).
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Rule 63(4) in California would be of limited benefit unless some other
part of the Uniform Rules abrogates the California view and is adopted
concurrently with the adoption of Rule 63(4).

The general Uniform Rules provision respecting preliminary inquiry
by the judge is Rule 8 which is as follows:

When the qualification of a person to be a witness, or the ad-
missibility of evidence, or the existence of a privilege is stated in
these rules to be subject to a condition, and the fulfillment of the
condition is in issue, the issue is to be determined by the judge,
and he shall indicate to the parties which one has the burden of
producing evidence and the burden of proof on such issue as im-
plied by the rule under which the question arises. The judge may
hear and determine such matters out of the presence or hearing of
the jury, except that on the admissibility of a confession the judge,
if requested, shall hear and determine the question out of the
presence and hearing of the jury. But this rule shall not be con-
strued to limit the right of a party to introduce before the jury
evidence relevant to weight or eredibility.

The general provision respecting the scope of the Uniform Rules is
Rule 2 which is as follows:

Except to the extent to which they may be relaxed by other
procedural rule or statute applicable to the specific situation, these
rules shall apply in every proceeding, both eriminal and eivil,
conducted by or under the supervision of a court, in which evi-
dence is produced.

Neither rule contains any clear-cut provision rendering any of the
other Uniform Rules inapplicable to preliminary inquiries by the
judge. Possibly the Commissioners on Uniform State Laws have in
mind that the exception in Rule 2 concerning relaxation ‘‘by other
procedural rule’’ should incorporate Wigmore’s rule as to preliminary
inquiries. This, however, is too tenuous a speculation to inspire con-
fidence. Accordingly it is recommended that Rule 8 be amended by
adding the following after the word ‘‘credibility’’ in the last line:

In the determination of the issue aforesaid, exclusionary rules
shall not apply, subject, however, to Rule 45 and any valid claim
of privilege.?®

2 The language of the proposed amendment is suggested by a comparable provision
in Uniform Rule 8. That rule reads as follows: “If upon the hearing there is no
bona fide dispute between the parties as to a material fact, such fact may be
proved by any relevant evidence, and exclusionary rules shall not apply, subject,
however, to Rule 45 and any valid claim of privilege.” See generally, Quick,
Hearsay, Excitement, Necessity, and the Uniform Rules: A Reappraisal of Rule
63(4), 6 WAYNE L. REv. 204 (1960); Slough, Spontaneous Statements and State
of Mind, 46 Towa L. REv. 224 (1961).
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Conclusion

We conclude that Rule 63(4) is desirable #7 and (with the modifica-
tion suggested in note 12, pages 463-64) it is, therefore, recommended
for adoption.®® Tts utility would, of course, be enhanced if Rule 8 were
also modified as suggested above.

# ¢f. Chadbourn, Bentham and the Hearsay Rule—A Benthamic View of Rule
68(4)(c) of the Uniform Rules of Evidence, 75 HARvV. L. REv. 932 (1962).

e N. J. Committee recommended the adoptlon of this subdivision. N, J. CoMmMIT-
TEE REPORT 128. The N. J. Commission, however, recommended approval of para-
graphs (a) and (b) only: “A statement is admissible when (a) * * * it was
made while the declarant was perceiving the event or condition which the state-
ment narrates, describes or explains, or (b) * * * if was made while the declarant
was under * * * nervous stress * * * or excitement caused by such perception.”
(* * * indicates omission from text of URE subdivision; italics indicates addi-
tion to text of URE subdivision.) N. J. ComMissioN REPORT 56. The Utah Com-
mittee approved the subdivision, but conditioned the admissibility of evidence
under paragraph (c¢) upon compliance with Rule 64 and required that the evi-
dence admissible under paragraph (c) be in writing. UTAH FINAL DRAFT 35.

MJIN 2159
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Rule 63(5) broadens and liberalizes the present prineiple respecting
dying declarations and inecludes that principle, as thus reconstructed,
in the exceptions to the general proposition of Rule 63 that hearsay
is inadmissible. Rule 63(5) reads as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * »

(56) A statement by a person unavailable as a witness because
of his death if the judge finds that it was made voluntarily and
in good faith and while the declarant was conscious of his impend-
ing death and believed that there was no hope of his recovery;

Comparison With Present Law

Section 1870 of the Code of Civil Procedure now provides in part
as follows:

[E]vidence may be given upon a trial of the following facts:

4. . .. in criminal actions, the act or declaration of a dying
person, made under a sense of impending death, respecting the
cause of his death;

This is a narrow provision of rigidly limited scope. The provision
applies only ‘‘in criminal actions,’’ which is construed to mean ‘‘erim-
inal cases of homicide.”’ ! Thus, if D is prosecuted for the murder of
X the provision is applicable to X’s dying declaration respecting the
cause of his death. But if D is sued in a civil action for the wrongful
death of X the provision is inapplicable to such declaration.

The provision is applicable only to dying declarations that deal with
the cause of declarant’s death.2 Thus, D is prosecuted for the murder
of X. X was killed when only he, his wife (who was incurably ill) and
the killer were present. The provision is inapplicable to the wife’s
deathbed statement that D killed X because the declaration does not
concern the cause of her death. For the same reason the provision would
be inapplicable if the wife’s statement had been that she killed X.
Furthermore, the provision would be inapplicable to X’s recital of
the history of his relations with D, even though X made these recitals
in his deathbed statement. The expression ‘‘cause of his death’” means
immediate cause.®

These restrictions and limitations are typical.* Nevertheless, they
are arbitrary and irrational. If we are willing to receive certain state-

1'.l‘hrasher)v Board of Med. Examiners, 44 Cal. App. 26, 29, 185 Pac. 1006, 1007

* People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892)

'Peo le v. Clpolla., 155 Cal. 224 100 Pac. 252 (1909)

¢ McCorMICK, EVIDENCE §§ 258- 263; 5 WIGMORE, EVIDENCE §§ 1430-1451. See also
Quick, Some Refiections on Dymg Declarations, 6 How. L. J. 109 (1960) ; Notes,
46 Towa L. Rev. 376 (1961), 61 W. VA. L. Ruv. 132 (1959)

(472)
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ments of the dying victim in homicide cases, what reason can we give
to refuse to receive the statements of any dying person in any case?
Whatever the case may be, whoever the declarant may be, whatever
the subject matter of the declaration may be, should we not receive
the statements of a dying person touching any and all of those things
to which he could have testified if alive? That we should do so is the
philosophy underlying Rule 63(5). Sweeping away the restrictions
(long sinece damned by Wigmore as ‘‘heresies’” of the last century
which have not even the sanction of antiquity),’ Rule 63(5) thus
applies in ‘‘every proceeding, both eriminal and civil, conducted by
or under the supervision of a court’’;® it applies to any relevant state-
ment 7 of any person unavailable as a witness because of his death;
it provides for the admission of such statement subject only to the
judge’s finding that the statement was made voluntarily and in good
faith and while the declarant was conscious of his impending death
and believed that there was no hope of his recovery.

One further finding, however, should be required. There should be
included in Rule 63(5) the requirement of a finding by the judge that
the dying declarant possessed personal knowledge and based his state-
ment thereon. Probably the failure to include this was the result of
oversight. Accordingly, Rule 63(5) should be amended by inserting
‘‘was made upon the personal knowledge of the declarant, and that it’’ 8
after the phrase ‘‘if the judge finds that it.”’

Comparison With Rule 63(4)(c)
Rule 63(4) (e¢) provides as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

(4) . .. (e) if the declarant is unavailable as a witness, a state-
ment narrating, deseribing or explaining an event or condition
which the judge finds was made by the declarant at a time when
the matter had been recently perceived by him and while his
recollection was clear, and was made in good faith prior to the
commencement of the action;

We have studied this provision and recommended its adoption supra.
But if Rule 63(4) (¢) is adopted, what is the necessity or wisdom of
adopting Rule 63(5) also?

The two provisions do overlap to a considerable extent. Thus a man
dies of a gunshot wound. Aside from himself and his assailant, there
were no eyewitnesses to the shooting. Believing that he is dying and

35 WieMoORE, EVIDENCE § 1463, p. 229. See Wigmore’s criticism of the rule that the
declaration must concern the dying declarant’s death. He labels it an “irrational
and pitiful absurdity . . . of legal cerebration.” Id. § 1433, at 225.

¢ See UNIFORM RULE 2 on the scope of the rules.

7 “Statement” is defined as follows in Uniform Rule 62(1):

‘““ ‘Statement’ means not only an oral or written expression but also non-verbal
conduct of a person intended by him as a substitute for words in expressing the
matter stated.”

8 Professor Falknor calls attention to the omission and suggests the amendment.
Falknor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. REv. 43, 66-67
g%gs%.ll;xs‘%i;essor McCormick agrees. MCCORMICK, CASES ON EVIDENCE 529 n.B4

ed. .
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entertaining no hope of recovery, he states ‘“D shot me an hour ago.”’
The evidence is offered in the trial charging D with homicide. The
judge may find that the statement qualifies under Rule 63(5) as a
‘‘statement by a person unavailable as a witness because of his death”’
and ‘‘made voluntarily and in good faith and while the declarant was
conscious of his impending death and believed that there was no hope
of his recovery.’’ The judge may also find, however, that the statement
qualifies for admission under Rule 63(4) (c) as a statement made by a
declarant now unavailable and made ‘‘at a time when the matter had
been recently perceived by him and while his recollection was clear,”’
and ‘‘in good faith prior to the commencement of the action.’’ So far
as Rule 63(4) (¢) is concerned, it is immaterial that the declarant was
conscious of his impending death (except insofar as this circumstance
bears upon his good faith).

Is Rule 63(5) therefore superfluous? While the two provisions do
overlap considerably, they are not wholly coextensive. There is a small
residuum of cases which come under Rule 63(5) alone and which are
sufficiently numerous and important to justify its existence. These are
(1) cases of dying declarations describing events or conditions not
recently perceived. (For example, a case involving death by slow
poisoning, the dying declaration relating to events and conditions ante-
dating the declaration by a considerable amount of time); (2) cases
of dying declarations in which the declarant’s recollection is unclear;
and (3) cases of dying declarations made after action is filed. In these
three situations the statement would not qualify under Rule 63(4) (¢)
but may qualify as a dying declaration under Rule 63(5).

Conclusion

It is our opinion that the impact of Rule 63(5) is desirable in these
situations.® That is, we believe that the conditions of Rule 63(4) (¢) as
to recency of perception, clarity of recollection and ante litem motam
are not desirable restrictions when the justifying factor of conscious-
ness of impending death is present. Hence, we believe that Rule 63 (5)
is a meritorious measure covering an area which is not included under
Rule 63(4)(¢) and in which admissibility should be provided. Rule
63(5) (with the modification suggested in the text at note 8, page 473)
is, therefore, recommended for adoption.1®

°In California practice the judge who has admitted a dying declaration submits to
" the jury the question whether the statement was made under a sense of impend-
ing death. McCBAINE § 786. This practice is incompatible with Uniform Rule 8.
See discussion respecting admission of confessions, infra pp. 475-82.
10 The N. J. Committee recommended the approval of this subdivision without change.
o NL T COMMI’I‘I‘EE ReporT 131. The N. J. Commission limited the subdivision to
statements ‘“‘made in respect to the fatal event from which death ensues.” N. J.
CoMMissioN Report 56-57. The Utah Committee added the requirement that the
judge find the declarant “had an adequate opportunity to perceive the event or
cDondlti%r% 3vghlch his statement narrates, describes or explains.” UTAR ¥FINAL
RAFT
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Rule 63(6)—Confessions
Rule 63(6) provides:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * *

(6) In a criminal proceeding as against the accused a previous
statement by him relative to the offense charged if, and only if,
the judge finds that the accused when making the statement was
conscious and was capable of understanding what he said and did,
and that he was not induced to make the statement (a) under
compulsion or by infliction or threats of infliction of suffering
upon him or another, or by prolonged interrogation under such
circumstances as to render the statement involuntary, or (b) by
threats or promises concerning action to be taken by a public
official with reference to the crime, likely to cause the accused
to make such a statement falsely, and made by a person whom the
accused reasonably believed to have the power or authority to exe-
cute the same;

Adoption of Rule 63(6) in California would have the following con-
sequences: (1) the present grounds for excluding evidence of confes-
sions would remain substantially intact; (2) the procedure for deter-
mining the admissibility of evidence of confessions would be altered;
and (3) evidence of admissions not amounting to confessions would be
excluded on the same grounds and by the same procedure applicable
to evidenece of confessions.

Grounds for Exclusion

That adoption of Rule 63(6) would not materially change the pres-
ent grounds for excluding evidence of confessions is shown by the
following considerations:

Under Rule 63(6) evidence of defendant’s confession is excluded
unless defendant ‘‘was conscious and was capable of understanding
what he said and did.”’ California is in accord. Thus evidence that
defendant confessed while asleep is inadmissible.?

Under Rule 63(6) evidence of defendant’s confession is excluded
if he was ‘‘induced to make the statement under compulsion.”” The
concept ‘‘under compulsion’’ is, of course, a flexible concept. The re-
sult is that insofar as Rule 63(6) requires exclusion on this general
ground, it is an exclusionary rule without precisely fixed limits. The
same is true, however, of the present California rule. As is said in
People v. Siemsen: 2
1Peoplev Robinson, 19 Cal. 40 (1861). See also Notes, 52 Nw. U. L. REv. 666 (1957),

4 Tex. L. REv. 472 (1956).
2153 Cal 387, 95 Pac. 863 (1908)

(475)
5—99700
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[W]hether a confession is free and voluntary is a preliminary
question addressed to the trial court and to be determined by it,

. and a considerable measure of discretion must be allowed
that court in determining it. The ‘‘admissibility of such evidence
so largely depends upon the special circumstances connected with
the confession, that it is difficult, if not impossible, to formulate
a rule that will comprehend all cases.”” As the question is neces-
sarily addressed, in the first instance, to the judge, and since his
discretion must be controlled by all the attendant circumstances,
the courts have wisely forborne to mark with absolute precision
the limits of admission and exclusion.?

- Under Rule 63(6) evidence of defendant’s confession is excluded if
he was ‘‘induced to make the statement’’ by ‘‘infliction or threats of
inflietion of suffering upon him or another.”” This humane restriction
is, of course, likewise applicable under California law.%

Under Rule 63(6) evidence of defendant’s confession is inadmissible
if he ‘‘was induced to make the statement’’ by ‘‘prolonged interroga-
tion under such cirecumstances as to render the statement involuntary.”’
California cases have emphasized the point that protracted questioning,
in and of itself, is not alone ground for exelusion.’ These cases, how-
ever, should not be read as suggesting that the length of the interroga-
tion is never a material factor. No doubt it is the intent of the Califor-
nia decisions that the extent of the questioning should be considered
and that prolongation of the inquiry along with other circumstances
may ‘‘render the statement involuntary.”’

Under Rule 63(6) evidence of defendant’s confession is inadmissible
if he was ‘‘induced to make the statement’’ by ‘‘threats or promises
concerning action to be taken by a public official with reference to the
crime, likely to cause the accused to make such a statement falsely,
and made by a person whom the accused reasonably believed to have
the power or authority to execute the same.’’” California also excludes
such confessions upon the rationale ‘‘that the prisoner, in making a

8Id. at 394, 95 Pac. at 866.
t People v. Loper, 159 Cal. 6, 112 Pac. 720 (1910) ; People v. Mellus, 134 Cal. App.
219, 25 P.2d 237 (1933).

“The theory, of course, is that the prisoner, in making a confession obtained
by the influence of hope or fear, applied by a third person to his mind, may be
induced by such pressure to admit facts unfavorable to him, without regard to
their truth,in order to secure the promised relief or avoid the threatened danger.”
(Emg’)hasis added.) People v. Piner, 11 Cal. App. 542, 552-53, 105 Pac. 780, 784
(1909).

No doubt the theory of excluding hope-induced confessions is their probable
untruth. A striking case is People v. Thompson, 84 Cal. 598, 24 Pac. 384 (18%0)
where the circumstances motivating the confession were as follows:

The defendant was about eighteen years of age, and had evidently heard of
some persons accused of crime who had gotten off by confessing, and, imbued
with this notion, he sought an interview with the officer, and after ascertaining
that his impression, to a certain extent, was true, inquired of the sheriff
whether it would be better for him to make a statement of the facts, and the
sheriff replied: ‘I told him that I didn’t think the truth would hurt anybody. It
would be better for him to come out and tell all he knew about it if he felt
that way.’ Id. at 605, 24 Pac. at 386.

As to fear-induced confessions, is not the predominant reason for exclusion the
desire to discourage third-degree practices? In other words, are not such confes-
sions excluded (and wisely so) even when probably true? See Professor McCor-
mick’s forceful argument to this effect, McCorMICK, EVIDENCE § 109; and note
that under Rule 63(6) (a), dealing with fear-induced statements, probable falsity
of the statement is not a requisite for exclusion of the statement, whereas under
Rule 63(6) (b), dealing with hope-induced confessions, such an element is a requi-
site for_exclusion.

5 People v. Mehaffey, 32 Cal.2d 535, 197 P.24 12 (1948); People v. McEvers, 53 Cal.
App.2d 448, 128 P.24 93 (1942).
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confession obtained by the influence of hope . . . applied by a third
person to his mind, may be induced by such pressure to admit faets
unfavorable to him, without regard to their truth, in order to secure
the promised relief.”” & Sinece this is the rationale, it is, of course, ap-
propriate in California—as under Rule 63(6)—to limit the exclusion to
those situations in which the circumstances are “‘likely to cause the
accused to make such a statement falsely.”” Note that under Rule
63(6) the third person need not be in fact ‘‘a public official,”’ but must
be ‘‘a person whom the accused reasonably believed to have the
[requisite] power or authority.’”’ (Emphasis added.) In other words,
under Rule 63(6) accused must believe the person had authority and
that belief must be reasonable. Dicta in two California cases indicate
that the second requirement is not currently a feature of our law.”
Here we disagree with Rule 63(6) and approve instead the existing
law. In our opinion the reasonableness of accused’s belief should be
disregarded both as a matter of logic and of policy. Given the other
conditions stated, the confession should be excluded notwithstanding
the fact that others than the accused now think that he was unreason-
able in believing the person holding out inducements to him had au-
thority to perform.®
There remains the question of the effect which adoption of Rule
63(6) would have on the corpus delicti doctrine.? Given compliance
with all the conditions of Rule 63(6), the result is that the evidence is
‘‘admissible.”” Now, of course, an item of evidence may be ‘‘admissi-
ble’” notwithstanding the faet that in and of itself it does not possess
enough probative force to make a prima facie case or defense.!® Thus
plaintiff opens his case by offering such an item. Objection overruled.
Plaintiff then rests. Motion for nonsuit granted. The two rulings are
wholly consistent. Plaintiff’s evidence was admissible but did not pos-
sess sufficient probative force. (Strictly a motion to strike the evidence
should be denied sinee the evidence ts admissible.) Again, an item of
evidence may be admissible and may possess enough natural probative
forece to make out a prima facie case or defense but there may be a
special rule forbidding it to exert this natural force and requiring it
to be corroborated.l! In such event the evidence is admissible; but,
standing alone, it does not present a jury issue because of the rule of
corroboration.’? (Again in strictness a motion to strike should be
denied.)
¢ People v. Piner, 11 Cal. App. 542, 552-53, 105 Pac. 780, 784 (1909).
7 People v. Luis, 158 Cal. 185, 190, 110 Pac. 580, 582 (1910) ; People v. Piner, 11 Cal.
App. 542, 552, 105 Pac. 780, 784 (1909).
8 The Model Code was criticized for including the requirement of reasonableness. 18
A.L.I. PROCEEDINGS 146 (1941).
9 “ ‘It is elementary that the corpus delicti must be established before extrajudicial
statements and admissions of a defendant are admissible in evidence, and can
be considered as tending to establish the fact to which they relate.’” Hall v.
Superior Court, 120 Cal. App.2d 844, 847, 262 P.2d 351, 352 (1953).

However, the order of proof is of no consequence if the corpus delicti is even-
tually established independently of defendant’s extrajudicial statement. Further-
more, only prima facie proof is required, not proof beyond a reasonable doubt.
People v. Ray, 91 Cal. App. 781, 267 Pac. 593 (1928).

0] WIeMoORE, EVIDENCE § 12.

1 7 WIGMORE, EVIDENCE § 2030.

12 Wigmore states that the rule of corroboration is, from the viewpoint of the party
required to produce the corroboration, a rule as to the admissibility of the item
required to be corroborated “in a broad but real sense.” Id. § 2030, at 240. This

is, of course, to be contrasted with the meaning of admissibility of the narrow,
technical sense.
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Now Rule 63(6) provides only for admissibility. It does not there-
fore touch the question whether corroboration is necessary. Thus it
does not affect in any way the current doctrines requiring defendant’s
admissions and confessions to be ecorroborated by independent evidence
of the corpus delicti. However, this point is obscured by two circum-
stances as follows: First, California decisions discuss the corpus delicti
requirement in terms of admissibility.’® Second, they recognize a mo-
tion to strike as appropriate.l* As to the first factor, we suggest that
the terminology should be regarded as loose rather than technical.l®
As to the second, we think that is a refinement without significance. At
any rate Wigmore and other scholars class the corpus delicti doctrine
as a requirement of corroboration rather than one of admissibility.1®
Presumably the Commissioners on Uniform State Laws so regard it
and in providing for admissibility do not intend to reach questions
of weight and corroboration. The adoption of Rule 63(6) in California
would not, therefore, change the effect of our present corpus delicti
rule. It might, however, lead the courts to rephrase the rationale in
terms of corroboration rather than admissibility.

Procedure to Determine Admissibility

In discussing the procedure for determining the admissibility of a
confession it is necessary to consider the funections of judge and jury
respecting the question. The discussion will be facilitated if we employ
the terms ‘‘competency’ (or admissibility) and ‘‘weight and credi-
bility.”” First it is well to illustrate the meanings attached to these
terms.

A question is asked a witness. Objection. The circumstances are such
that the objection should be sustained unless the witness is an expert.
The judge overrules the objection. The witness answers. The judge is
requested to charge the jury that they must wholly disregard the
answer of the witness unless and until they find that he is an expert.
Request denied. In overruling the objection the judge determined the
question of the competency (admissibility) of the answer of the wit-
ness. He determined that such answer should be included as an item
of evidence in the case which (if the case is submitted to them) the
jury must consider. It was the judge’s function to decide that question
and to decide it finally.

‘When the case is submitted to the jury they, of course, pass on the
credibility and weight of the answer of the witness—that is, they con-
sider whether to believe it and, if so, how much weight to attach to it.
On these questions they may be guided by their beliefs as to whether
the witness is an expert and, if so, how good or honest an expert. But
the jury must consider and evaluate the statement, because (as the
Judge has ruled) it is an admissible item of evidence. It would be im-
proper for the jury to refuse consideration and evaluation because they
think that the statement should never have been brought before them.

Thus the judge decides the question of competency (admissibility).
The jury decides credibility and weight. This is the orthodox, tradi-
12 See, ¢.9., Hall v. Superior Court, 120 Cal. App.2d 844, 847, 262 P.2d 351, 352 (1953).
1 People v. Ray, 91 Cal. App. 781, 267 Pac. 593 (1928).

15 See note 11, p. 477, supra.

18 MCCORMICK, EVIDENCE § 110; 7 WIGMORE, EVIDENCE § 2070-75. See also the exten-
sive note in Note, 103 U, Pa. L. Rev. 638 (1955).
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tional view.!” It is the view adopted by the Uniform Rules and stated
as follows in Rule 8:

Rule 8. When the qualification of a person to be a witness,
or the admissibility of evidence, or the existence of a privilege is
stated in these rules to be subject to a condition, and the fulfill-
ment of the condition is in issue, the issue is to be determined by
the judge, and he shall indicate to the parties which one has the
burden of producing evidence and the burden of proof om such
issue as implied by the rule under which the question arises. The
judge may hear and determine such matters out of the presence or
hearing of the jury, except that on the admissibility of a confes-
sion the judge, if requested, shall hear and determine the question
out of the presence and hearing of the jury. But this rule shall
not be construed to limit the right of a party to introduce before
the jury evidence relevant to weight or credibility.

How does this view operate when applied to the question of the
admissibility of a confession? The Supreme Court of Indiana gives the
following lucid explanation in its opinion on rehearing in Hauk v.
State: 18

Counsel for appellant . . . ingist . . . that the court erred in
refusing to instruet the jury that if they believed that the con-
fession was made under the influence of fear produced by threats,
they should reject it, and give it no consideration.

L J ® »

It is contended that it was the province of the jury to determine
whether the confession of the accused was made under the influ-
ence of fear produced by threats, and if they believed such to be
a fact, they must reject it as evidence. Or, in other words, we are
asked to virtually adjudge that the jury ought to have been per-
mitted to exercise the prerogative of the court and decide the
question of competency of the confession as evidence. . . . The
competency of any character of evidence is a question exclusively
for the determination of the court. The weight or credibility, how-
ever, to which it is entitled is a matter exclusively for the decision
of the jury in accordance with the rules of law relative to that
question.

The rule affirmed by the authorities cited by the court in the
original opinion, and the correct one, we think, is that which
requires the court to determine at the trial as a preliminary ques-
tion, whether the confession of the person accused of the crime
is incompetent upon the ground that it is the offspring of fear
produced by threats.

‘When the court holds the confession admissible as evidence, it
must be received by the jury, and it is not within their provinece
to reject it as incompetent. The credibility, effect, or weight to
which it is entitled, as in other evidence, is a question which the
jury has the right and must determine for themselves. In deciding
this question, they may and ought to look to, and consider all of

7 McCorMICK, EVIDENCE § §3; 9 WiGMORE, EVIDENCE § 2550.
18148 Ind. 238, 47 N.E. 465 (1897).
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the facts and cireumstances under which the alleged confession
was made. The credibility of the confession being a legitimate
subject of inquiry upon the part of the jury, it may be impeached
by the defendant in any authorized mammer. While the jury may
believe it to have been involuntarily made by reason of the hopes
or fears of the confessor having been unduly excited, still, if
there is evidence which confirms or corroborates it, so as to impress
the jury with the belief of its truth to their satisfaction, in that
event they would not be justified in rejecting the confession solely
upon the ground that they believed it to have been involuntarily
made.

In deciding upon the credibility of a confession, or upon the
effect, or weight to which, if any, it is entitled, the jury has the
right to subject it to the same tests, as far as applicable, as they
would in ascertaining the credit or weight due to other evidence,
and after performing this duty, if they consider it unworthy of
credit, it is their right and duty then to reject it. The instruction
in question was not framed so as to present to the jury the correct
test to be applied by them in determining the eredit or weight to
be given to the confession as evidence, and was properly refused
by the trial court.®

It is of special interest to note that the jury may find that the con-
fession is involuntary (thus disagreeing with the judge on this ques-
tion) and may nevertheless conclude (and properly so) that they
believe the confession. This is because the judge has decided once and
for all that they must consider and evaluate the confession.

The California practice is significantly different. Here the view pre-
vails that ‘‘although the question as to the admissibility of a confession
is, in the first instance, necessarily one of law for the trial judge, . . .
if the evidence is received ‘it is for the jury to determine whether the
confession was freely and voluntarily made and therefore entitled to
consideration.” >’ 20 Thus ‘‘it is the function of the court in the first
instance to resolve any conflict in the evidence on the subject.’’ 2! Hav-
ing resolved the conflict in favor of admitting the evidence, the court
must nevertheless charge the jury to ‘‘disregard such alleged confes-
sion entirely from [their] consideration’’ unless they believe it was
freely and voluntarily made.?? This, of course, submits the question of
competency to the jury and is in marked contrast to the orthodox view
which permits only the questions of weight and credibility to be sub-
mitted to the jury.

‘Which procedure is preferable? Both contemplate a judicial deter-
mination of the question of voluntariness. Both place upon the judge
the duty to exclude the evidence if he is convinced of incompetency.
It is arguable, however, that the California system provides a tempta-

13 Jd. at 264-66, 47 N.E. at 465-66.

* People v. Fox, 25 Cal.2d 330, 340, 153 P.2d 729, 734 (1944).

2t People v. Gonzales, 24 Cal.2d 870, 876, 151 P.2d 251, 254 (1944).
2 People v. Fox, 25 Cal. 330, 339, 153 P.2d 729, 733 (1944).
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tion to shirk this duty and to ‘‘pass the buck’’ to the jury.2® If this is
so and if the judge yields to the temptation and thus admits the evi-
dence, it can scarecely be thought that defendant really receives a clear-
cut determination upon the issue of competency at the hands of either
the judge or jury, since the jury almost certainly will merge the ques-
tion of competency with the ultimate question of guilt. From this point
of view the orthodox procedure seems preferable

The orthodox view is also preferable when considered in connection
with the problem of jury exclusion. The obvious merit of excluding the
jury during the preliminary inquiry is to prevent their hearing evi-
dence which later they must try to forget in the event that the judge
excludes the confession. But what happens if the judge excludes the
jury and then admits evidence of the confession? Under the California
system there must be a repetition of all the evidence as to competency
in order to enable the jury to pass on the matter. Under the orthodox
view there need be repetition of only as much of the evidence as de-
fendant wishes to bring forth on the issues of credibility and weight.
Thus jury exclusion is a more feasible expedient if the orthodox view
of the funections of judge and jury prevails.

Our judgment is in favor of the Uniform Rules system which adopts
this orthodox view and also requires the judge to exclude the jury when
so requested (currently a matter of discretion in California practice).?*

Confessions and “Mere” Admissions

The provisions of Rule 63(6) are applicable to any previous state-
ment by the accused ‘‘relative to the offense charged’’ and offered
against him. The expression ‘‘relative to the offense charged’’ is prob-
ably intended to have the same meaning as ‘‘relevant evidence of the
offense charged.’’ ‘‘Relevant evidence’’ is defined in Rule 1(2) as ‘‘evi-
dence having any tendency in reason to prove any material fact.”” The
coverage of Rule 63(6) is thus quite broad. All previous statements by
the accused are included so long as such statements are relevant evi-
dence (whether strong or weak or comprehensive or fragmentary) and
are offered against him. If these conditions are met, neither admissibility
nor the procedure for determining admissibility depends on the content
of defendant’s statement.
Prior to the decision of the California Supreme Court in People v
Atchley,?® the California courts drew a distinetion between a defend-
ant’s statement which constituted a ‘‘confession’’ and a defendant’s
statement which constituted a ‘‘mere admission.’”’?® The term ‘‘con-
fession’’ was restricted to a complete acknowledgement of guilt,?” and
a confession was held inadmissible if made by the defendant involun-
tarily.?® An ‘‘admission’’ was said to be something less than a confes-
sion, although constituting an acknowledgement of facts and circum-
2 McCORMICK, EVIDENCE § 112; Cross, The Functions of the Judge and Jury with
Regard to Confessions, 1960 CrIM. L. REV, 385; Meltzer, Involuntary Confessions:
The Allocation of Responsibility Between Judge and Jury, 21 U. CHI1. L. Rev. 317,
329 (1954) ; Stevens, Confessions and Criminal Procedure—A Proposal, 34 WASH,
L. Rev. 542 (1959) ; Notes, 46 Iowa L. Rev. 388 (1961), 104 U. Pa. L. REV. 708
(1956) ; Comment, 15 RuTeErs L. REv, 122 (1960).

2% People v. Gonzales, 24 Cal.2d 870, 151 P.2d 251 (1944).

553 Cal.2d 160, 346 P.2d 764 (1959), noted in 48 CaLir. L. REv. 637 (1960) and 8
U.C.L.A. L. Rev. 193 (1961).

% We borrow the expression ‘“‘mere admission” from Professor McCormick. McCoORr-
MICK, EVIDENCE § 113.

'«'TPeoplev Parton, 49 Cal. 632, 637-38 (1875).
% People v. Berve, 51 Cal.2d 286, 332 P.2d 97 (1958).
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stances which would tend toward the proof of the ultimate fact of
guilt.2® An involuntary ‘‘admission’’ was, at least in some circum-
stances, admitted as evidence.3° Because of 'the distinction between the
1nvoluntary confession and the involuntary admission, the prosecution
had the burden of laying a foundatlon for the admlttlng of a con-
fession but had no such burden where a ‘‘mere admission’’ was offered
in evidenece,3!

In People v. Atchley,3? the California Supreme Court, relying in part
on Model Code Rule 505 and Uniform Rule 63(6),3® swept away the
distinetion between ‘‘confessions’ and ‘‘mere admissions’’ with these
words:

Involuntary confessions are excluded because they are untrust-
worthy, because it offends ‘‘the community’s sense of fair play
and decency’’ to conviet a defendant by evidence extorted from
him, and because exclusion serves to discourage the use of physical
brutality and other undue pressures in questioning those suspected
of erime. [Citations omitted.] All these reasons for excluding in-
voluntary confessions apply to involuntary admissions as well.3*

Thus, inasmuch as Rule 63(6) makes no distinetion between the eon-
fession involuntarily made and an admission involuntarily made, i
enactment would merely codify the rule stated in the Afchley case.

Conclusion

In view of the foregoing discussion, it is recommended that Rule
63(6)—with the word ‘‘reasonably’’ deleted from (6) (b)—be adopted
in California.’®

»® The distinction between a confession and a mere admission is drawn as follows in
People v. Ferdinand, 194 Cal. 555, 568-69, 229 Pac. 341, 346 (1924):

“An admission as applied to criminal law is something less than a confession,
and is but an acknowledgment of some fact or circumstance which in itself is
insufficient to authorize a conviction, and which tends only toward ‘the proof of
the ultimate fact of guilt. On the other hand, a confession by a defendant leaves
nothing to be determined, in that it is a declaration of his intentional participa-
tion in a criminal act, and must be a statement of such a nature that no other
inference than the guilt of the defendant may be drawn therefrom.”

% People v. Ammerman, 118 Cal. 23, 32, 50 Pac. 15, 18 (1897), holding defendant’'s
statement admissible as a mere admission but pointing out that “if this state-
ment it [sic] to be regarded in the light of a ‘confession,’ it is brought danger-
ously near, if it does not overstep, the border line of mvoluntary admissions
made upon inducement sufficient to render them inadmissible.” Cf. People v.
Adams, 198 Cal. 454, 245 Pac. 821 (1926) ; People v. Wilkins, 158 Cal. 530, 111
Pac. 612 (1910) ; People v. Le Roy, 65 Cal. 613, 4 Pac. 649 (1884); People V.
West, 34 Cal, App 2d 55, 61, 93 P.2d 153, 156 (1939).

31 In It’e(t)p;e v. Gibson, 63 Cal App 2d 632, 635 146 P.2.d 971, 972-73 (1944), the court
state

“It is true that if the foregoing statement may be deemed to constitute a
confession of guilt of the crime charged it would have constituted error to re-
ceive the evidence in the absence of preliminary proof that it was made volun-
tarily without coercion or promise of leniency [Citation omitted]. However, we
consider the statement a mere admission of certain facts which does not amount
to a confession. Therefore the statement was admissible in evidence without

preliminary proof that it was voluntarily made.”

253 Cal 2d 160, 346 P.2d 764 (1959).

8 JId. at 170, 346 P.2d at 769.

8 I'bid.

8 The N. J. Committee and the Utah Committee recommended the approval of this
subdivision without change. N. J. CoMMITTEE REPORT 133 ; UTAH FINAL DRAFT
36. The N. J. Commission recommended amendment of paragraph (b) by deleting
the qualifying phrases “with reference to the crime” and ‘“and made by a person
whom the accused reasonably believed to have the power or authority to execute
the same.” N. J. CoMMIsSION REPORT 57. As modified by the N. J. Commission,
this subdivision would permit the admission of a confession only if ‘“‘the accused
when making the statement was conscious and was capable of understanding
what he said and did, and if he was not induced to make the statement (a) by
compulsion or by infliction or threats of infliction of suffering upon him or an-
other, or by prolonged interrogation under such circumstances as to render the
statement involuntary, or (b) by threats or promises concerning action to be
%a{(ex; by a public official, likely to cause the accused to make such a statement
alsely.”
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Rule 63(7), (8) and (9)—Admissions: By Parties, Authorized,
Adoptive and Vicarious

Rule 63(7), (8) and (9) provide:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * *

(7) As against himself a statement by a person who is a party
to the action in his individual or a representative capacity and if
the latter, who was acting in such representative capacity in mak-
ing the statement;

(8) As against a party, a statement (a) by a person authorized
by the party to make a statement or statements for him concerning
the subject of the statement, or (b) of which the party with knowl-
edge of the content thereof has, by words or other conduct, mani-
fested his adoption or his belief in its truth;

(9) As against a party, a statement which would be admissible
if made by the declarant at the hearing if (a) the statement con-
cerned a matter within the scope of an agency or employment of
the declarant for the party and was made before the termination
of such relationship, or (b) the party and the declarant were
participating in a plan to commit a crime or a civil wrong and
the statement was relevant to the plan or its subject matter and
was made while the plan was in existence and before its complete
execution or other termination, or (e¢) one of the issues between
the party and the proponent of the evidence of the statement is a
legal liability of the declarant, and the statement tends to establish
that liability;

Rule 63(7)—Personal Admissions

Rule 63(7) states the orthodox principle that what a party has said
prior to the trial is admissible against him at the trial. What rationale
supports this principle? When the declarant is someone other than the
adverse party and that party objects on the ground of hearsay to the
pretrial statement, he thereby requires his adversary to call and directly
examine the declarant so that cross-examination becomes possible. Thus,
when a party invokes the hearsay rule, he enforces his right of cross-
examination. But, when the declarant is the party himself, it would be
somewhat strange to permit him to insist upon this procedure—that
is, to claim the right to be called as a witness by his adversary.

(483)
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The principle of admissions which Rule 63(7) embodies therefore
makes pretrial statements of the party freely admissible against him.?
It is not required that the statement be based on personal knowledge 2
nor that it be in a form appropriate for testimony given in court.?
Hence the party cannot successfully object either on the ground that
his statement was in terms of a coneclusion or opinion or on the ground
that he had no direct knowledge of that whereof he spoke.

The foregoing doctrines are well established generally and in Cali-
fornia.t Adoption of Rule 63(7) would operate, therefore, merely to
continue rules presently prevailing.

Rule 63(8)(b)—Adoptive Admissions

Section 1870 of the Code of Civil Procedure now provides in part
as follows:

[E]vidence may be given upon a trial of the following facts: ... 3.
An act or declaration of another, in the presence and within the
observation of a party, and his conduct in relation thereto.

““Conduct’’ has been held to mean, however, only conduct ‘‘of such
character as to amount to admissions by’’ the party.’ As thus limited,
this section merely codifies the orthodox principle of adoptive admis-
sions.® Rule 63(8)(b) states the same principle; its adoption would
make no change in California law.

Rule 63(8)(a) and Rule 63(9)(a)—Authorized and Vicarious Admissions

Rule 63(8) (a) embodies the doctrine of authorized admissions which
holds that, if a party to an action authorizes an agent to make state-
ments on his account, such statements may be introduced against the
party under the same conditions as if they had been made by the party
himself. California recognizes and approves this doctrine.” The prin-

1 McCORMICK, EVIDENCE § 239; 4 WIGMORE EVIDENCE § 1048; Harper, Admissions
of Party-Opponents, 8 MERCER L. REv. 252 (1956); Hetland, Admissions in
the Uniform Rules: Are They Necessary!?, 46 IowAa L. ReEv. 307 (1961); Lev,
The Law of Vicarious Admissions—An Estoppel, 26 U. CiNc. L. Rev. 17 (1957);
Morgan, Admissions, 1 U.C.L.A, L. REv. 18 (1953); Morgan, Admissions as an
Exception to the Hearsay Rule, 30 YALE L. J. 355 (1921) ; Simeone, Admissions
of a Party-Opponent, 5 St. Lours U. L, J. 469 (1959) ; Note, 25 U. Cinc. L. REV.
70 (1956)

The principle is codified in California by Code of Civil Procedure Section 1870
which reads in part as follows:

“[E]lvidence may be given upon a trial of the following facts: .. . 2. The

. . declaration, . . . of a party, as evidence against such party. . . .”

1 McBAINE § 837; McCoRMICK, EVIDENCE § 240 ; 4 WIGMORE, EVIDENCE § 1053(1)

# MCCoRMICK, EVIDENCE § 241; 4 WIGMORE, EVIDENCE § 1053(3) See also Shields v.
Oxnard Harbor Dist,, 45 Cal. App.2d 477, 116 P.2d 121 (1941), discussed in the
text at notecall 18, p. 487, infra, receiving on admissions prmmples a statement
in effect as follows: “I guess it kind of looks like I am in the wrong.” See also
Note, 36 TExX. L. REv. 514 (1958).

¢ See references in notes 1-3, supra.

5 Adkins v. Brett, 184 Cal. 252, 255, 193 Pac. 251, 252 (1920).

8 For exposmons and appllcatlons of this prlnclple see MCBAINE, § 931; MCCORMICK,
EVIDENCE § 246; 4 WIGMORE, EVIDENCE §§ 1069-75; Heller, Admissions By Ac-
qmescence, 15 U. Mriami L. Rev. 161 (1960) ; Note, 29 N.Y.U. L. REv. 1266
(1954) ; Comment, 6 U.C.L.A. L. REv. 593 (1959).

7 See, e.g., the followmg formulation of the doctrine in Manson v. Wilcox, 140 Cal.

, 210, 73 Pac. 1004, 1005 (1903) :

‘““Admissions by a third party against the interest of another are not competent
against such other, unless there is an agency, and the admission is made while
the agency exists, and in the course of the business which the agent has au-
thority to transact. In other words, it must be an authorized admission.”
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ciple is codified by Section 1870 of the Code of Civil Procedure which
reads in part as follows:

[E]vidence may be given upon a trial of the following faets: . . . 5.
After proof of {an] . .. agency, the act or declaration of [an] . . .
agent of the party, within the scope of the . . . agency, and during

its existence.

The crucial and often difficult question in applying the doctrine is,
of course, the question of authorization. This question is freed of all
difficulty only when the party has expressly authorized the agent to
make the specific statement which is offered against the party.® Absent
this simplifying factor, the question must be resolved in the light of
such relevant factors as the nature and purpose of the ageney. A good
illustrative case is Peterson Bros. v. Mineral King Fruit Co.® Plaintiff
entered into a contract with the company to purchase the entire erop
of dried prunes grown on the company’s ranch near Visalia. The con-
tract provided that the fruit should be ‘‘sound and merchantable and
of choice quality.’’ Plaintiff paid $1,000 down at the time of executing
the contract. The tender of the crop took place at defendant’s ware-
house and dry-yards, plaintiff being represented by its agent, Morelock,
and defendant by its agent, Fleming. Plaintiff refused the tender and
sued for the return of the down payment, claiming that the prunes
were not up to contract specifications. At the trial plaintiff proposed
to have Morelock testify to ‘‘admissions made by Fleming . . . [which]
went to the condition of the prunes and strongly corroborated More-
lock’s testimony, and, if he made them, were highly prejudicial to the
case of Fleming’s employers.”” 2* As foundation of this offer plaintiff
called Fleming who testified as follows as to his duties:

At that time I had charge of the ranch and the warehouse and the
prunes in it. My employment was for the purpose of taking
charge of the ranch and work it, gather the fruit and dry it ana
put it in the warehouse, and haul it to and from the orchard to
the bins, and I attended to its grading and superintended that,
and it was my judgment that was exercised in determining when
the fruit should be ready to take from the trays in the process of
drying, and I did attend to all these duties. I had absolute charge
of the ranch and of the warehouse, and of the company’s interest
at that end of the state.l!

Thereupon Morelock was put on the stand and asked to state the con-
versation he had with Fleming at the time of the tender. The trial
court sustained an objection and, according to the California Supreme
Court, properly so. The Supreme Court reasoned as follows:

Was Fleming such agent of his employer as would make his admis-

sions binding upon it? Did his authority as superintendent of the

business of curing and preparing the prunes for market include

the authority to sell, or to make admissions to a purchaser that

the prunes were not merchantable? We think these questions must

be answered in the negative. Fleming’s position was no different
8 As in Guberman v. Weiner, 10 Cal. App.2d 401, 51 P.2d 1141 (1935).

?140 Cal. 624, 74 Pac. 162 (1303).
w1d. at 629, T4 Pac. at 164.
u ryid.
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from that of the ordinary superintendent employed to superintend
the manufacture of goods for his employer. It is not pretended
that he was authorized to sell or represent the employer in making
sales. His duty was to prepare the goods for market and to man-
age the ranch generally, but he was neither the actual nor ostensi-
ble agent to speak for his employer in disposing of the goods.
Appellant cites numerous authorities to the effect that ‘‘where the
acts of the agent will bind the principal, there his representations,
declarations, and admissions, respecting the subject-matter will
also bind him, if made at the same time, and constituting a part
of the res gestae. They are in the nature of original evidence, and
not of hearsay.”’” Subdivision 5 of section 1870 of the Code of Civil
Procedure is cited. But that provision is, that evidence may be

given of the following facts: ‘‘ After proof of . . . agency, the
act or declaration of . . . the agent of the party, within the scope
of the . . . agency, and during its existence.”” The Civil Code

(sec. 2295) declares that ‘“An agent is one who represents an-
other, called the principal, in dealings with third persons.’’ Unless
Fleming was so connected with the sale of the prunes as to make
him an agent in the transaction of their purchase by plaintiff, his
admissions cannot bind his principal . . . . We do not think that
the evidence established such a relation to his employer. The error
of appellant is in assuming that because Fleming was employed
to superintend the preparation of the prunes for sale he was
therefore the agent in the transaction of the sale.l?

There is much diversity in the fact situations in the cases present-
ing the question of authorization vel non.1® One group of these cases,
however, does present a fairly definite pattern. We refer to the
cases of injury inflicted by an instrumentality under the control of an
employee whose unexcited declaration is offered against his employer.
This is an area of special importance for our present purposes since,
as we shall see, Rule 63(9)(a) makes important changes in the area.

Consider these situations: (1) A child is run over by a train; after
the child is extricated and ecarried a quarter of a mile away the loco-
motive engineer makes a statement as to how the injury occurred.*
(2) A bucket being hoisted out of a 200-foot shaft falls to the bottom
and injures plaintiff who is working there; several minutes later and
after plaintiff has been removed from the shaft the operator of the
lifting mechanism makes a declaration to plaintiff respecting the cause
of the injury.'® (3) After the excitement of the event has subsided
a street car motorman tells a passenger injured in a wreck of the car
how the accident took place.l® In each instance the evidence is offered
against the employer of the declarant. In each instance it is held inad-
missible because there was no authorization of the employee to speak

21d. at 629-30, 74 Pac. at 164-65.

13 For a collection of cases see NIELSON, CALIFORNIA ANNOTATIONS, RESTATEMENT OF
AGENCY §§ 286, 288.

% Durkee v. Central Pac. R.R., 69 Cal. 533, 11 Pac. 130 (1886).

15 Luman v. Golden Ancient Channel Mining Co., 140 Cal. 700, 74 Pac. 307 (1903).

8 Kimic v. San Jose - L.G. Interurban Ry., 156 Cal. 379, 104 Pac. 986 (1909). See
also Baker v. Western Auto Stage Co., 48 Cal. App. 283, 192 Pac. 73 (1920);
Shaver v. United Parcel Service, 90 Cal. App. 764, 266 Pac. 606 (1928).
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-for the employer and the employee’s statement did not qualify as an
excited utterance (res gestae).”

However, two fairly recent cases diverge sharply from this pattern
of inadmissibility. In Shields v. Oxnard Harbor Dist.’® the facts were
as follows:

On June 17, 1939, defendant Oxnard Harbor District, was en-
gaged in constructing a harbor in the county of Ventura. Defend-
ant McDougall was employed by his codefendant Oxnard Harbor
District as port director with the duty of supervising the con-
struction of the harbor and its operation. On the 17th of June in
an automobile owned by his codefendant, defendant McDougall
drove to Santa Barbara, where he inspected the harbor facilities.
He then drove to a cafe, where he consumed alcoholic beverages,
leaving the cafe around 2:00 a.m. on June 18, 1939, to return to
his home, which was located in the city of Oxnard. At about
3:30 a.m., while driving the automobile belonging to his codefend-
ant in a southerly direction on the state highway between Ventura
and Santa Barbara, the car which defendant McDougall was
driving collided with an automobile in which plaintiffs were travel-
ing in a northerly direction on the same highway. As a result of
the accident plaintiffs suffered serious injuries.'®

Plaintiff testified to the following conversation which apparently took
place some considerable time after the aceident: ‘I said, ‘Well, it kind

17 The following from the Luman case (discussed in the text at note 15, p. 486,
supra) is typical of the reasoning in such cases:

“It appeared that the plaintiff was brought out of the shaft several minutes
after the occurrence of the accident. It having been shown that Haskins, the
superintendent, was present at the time, the plaintiff was asked: ‘Did you make
an inquiry of Mr. Smith at the time in regard to what caused the accident, and,
if so, state what your inquiry was, and what was his reply? This was objected
to upon the ground that the declaration of Smith could not bind the corporation,
and the objection was sustained. The plaintiff then offered to prove, for the
purpose of rebutting the evidence as to negligence of the fellow-servant, ‘that
about ten minutes after the occurrence, and as soon as he reached the top of
the shaft, he asked the brakeman, ‘“‘How did it happen?”’ The brakeman said in
the presence of Mr. Haskins that “The clutch flew out, the machinery gave way,”
and that the brake would not hold it. Mr. Haskins replied, “Yes, because I saw
him put the clutch in place, throw the clutch in place.” ' This was objected to as
irrelevant, immaterial, and incompetent, and the objection was sustained. Haskins
was the superintendent of the mine, in charge of the works. It is not claimed that
this testimony was offered for the purpose of impeaching the witness Haskins,
and no foundation was laid for any impeachment. It was explicitly stated that
the object was to rebut the testimony of negligence of the fellow-servant. The
objections were properly sustained. Any declarations which might have been then
made by either Smith or Haskins constituted no part of the res gestae. [Cita-
tions omitted.] Haskins, the superintendent of the mine, had no more power to
bind his employer, the defendant corporation, by admissions as to the cause of
the accident than had Smith, the man operating the lever and the brake. He was
not the defendant corporation, and did not represent it for the purpose of mak-
ing admissions as to the cause of the accident that had already occurred. If he
made an admission as to such cause, he was not in doing so performing on be-
half of the defendant corporation any duty by law imposed upon it, and was not,
as to such admission, the representative of his employer. [Citation omitted.] The
admissions of an agent are not binding, unless they are made not only during
the continuance of the agency, but in regard to a transaction then pending at
the very time they are made.” Luman v. Golden Ancient Channel Mining Co.,
140 Cal. 700, 709-10, 74 Pac. 307, 311 (1903).

The proposition stated in the last sentence is erroneous. Authorized admissions
are admissible, though 7ot contemporaneous with the transaction to which they
relate. See, e.g., authorities cited in notes 7 and 8, pp. 484-85, supra.

1846 Cal. App.2d 477, 116 P.2d 121 (1941).
®Jd. at 481, 116 P.2d at 125,
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of looks like you [MecDougall] are in the wrong?’ ‘Yes’, he says, ‘I
guess it does.” ’’ 2 This was held admissible on the following grounds:

The trial court also properly permitted evidence of declarations
and admissions of defendant McDougall. The rule is established in
California that after evidence of an agency has been received as
in the instant case, declarations or admissions of the agent are
admissible against the employer (sec. 1870, subsec. 5, Code Civ.
Proc.). Therefore, the trial court properly admitted in the present
case evidence of declarations and admissions made by the defend-
ant McDougall at the time of and after the accident.?!

The case is followed in Johnson v. Bimint Hot Springs.?® This was
an action for damages for injuries received by plaintiff as a result of
slipping and falling in a shower room operated by defendant corpora-
tion. Plaintiff was allowed to testify that two weeks after the fall
defendant’s agent (who was resident assistant manager and assistant
secretary and ‘‘manager over all the managers at the bathhouse’’)
told the plaintiff that he had found the floor of the shower in a very
slippery condition. This was held admissible upon the authority of
the Shields case.

Accepting the principle of authorized admissions as the governing
principle, the results reached in the last two cases are defensible on
the basis of that principle and are reconcilable with the previous cases
cited which exclude evidence of the agents’ statements. The differ-
entiating factor is the high place in the principal’s hierarchy oceupied
by the representatives in the Shselds and Johnson cases. Operating on
a purely conceptual level and considering only agency concepts, it is
altogether plausible to conclude that whereas a railroad does not
authorize a mere locomotive engineer to say in its behalf ‘It was my
fault,”” the Harbor District does authorize its port director to make
a comparable statement in its behalf. If, however, we were to approach
the matter from a nonconceptual point of view and to consider only
the trustworthiness and reliability of the evidence, we would be hard
put to justify our willingness to let the jury hear the director’s mea
culpa but not the engineer’s.

To the extent that need and probable reliability are acceptable
criteria in fashioning exceptions to the hearsay rule, it seems that the
principle of authorized admissions is not an adequate formula for the
entire area of agents’ statements. This formula is so narrow that it fails
to furnish the basis for receipt in evidence of many trustworthy and
needed statements made by agents.

This belief led the architects of the Model Code to construct a
broader and more comprehensive principle,?® a principle which the

2 Reporter’s transcript quoted in Johnson v. Bimini Hot Springs, 56 Cal. App.2d 892,
903, 133 P.2d 650, 655 (1943). That the statement was made at some time after
the accident is suggested by the fact that the reasoning of the court in admitting
it is wholly the agency rationale (nothing is said of res gestae). The Johnson case
supports the inference that the statement postdated the accident, for the Johnson
case relies on the Shields case as authority for admitting an agent’'s statement
made two weeks after the accident.

21 46 Cal. App.2d 477, 488, 116 P.2d 121, 129 (1941).

256 Cal. App.2d 892, 133 P.2d 650 (1943).

28 MopEL CopE Rule 508(a).

MJIN 2176



HEARSAY STUDY--RULE 63(7),(8),(9) 489

Commissioners on Uniform State Liaws accept and propose 24 as Rule
63(9)(a) and which bears the label ¢‘Vicarious Admissions.”’

The new principle is created by erasing the distinction presently
drawn between declarations which are within the scope of the agency
and declarations which do not themselves fall within the scope of the
agency but which do concern matters within its scope. Presently only
the former are admissible; under the new principle admissibility is
extended to cover the latter. To illustrate: D’s chauffeur driving D’s
car on an errand for D runs into pedestrian P. The next day the
chauffeur tells P ‘I saw the light was red and saw you in the cross-
walk—I just took an unlucky chance.’”” The evidence cannot be ad-
mitted as an authorized admission because the declaration itself is not
within the scope of agency. The chauffeur is not a ‘‘speaking agent’’;
he is hired to drive, not speak. On the other hand, the evidence may be
admitted under the new principle which does not require that the
declaration itself be within the scope of agency. It is sufficient if
the declaration concerns a matter which is within the scope of agency.
In our case the declaration relates to the chauffeur’s driving. Such
driving is within the scope of his agency, albeit it was careless driving
which D neither authorized nor desired.?®

‘What can be said for the trustworthiness of statements which would
be admissible under Rule 63(9) (a)? In the first place, the declarant
must have knowledge.?® The declarant’s out-of-court statement is ad-
missible only if it would be admissible as an in-court statement. In the
second place, the declaration will usually be against the interest of both
the employee and that of the employer (e.g., chauffeur says ‘“I was
speeding’’). In the third place, even as to declarations which are
exculpatory so far as the employee is concerned (e.g., chauffeur says
‘‘My boss lost his head and grabbed the wheel’’) such declarations are
normally against the interest of the employer and therefore unlikely
to be untrue when made—as Rule 63(9) (a) requires them to be made
—during the employment. As Professor MeCormick puts it:

The agent is well informed about acts in the course of the business,
his statements offered against the employer are normally against
the employer’s interest, and while the employment continues, the
employee is not likely to make such statements unless they are
true.?”

Rule 63(9) (a) overlaps considerably with other Uniform Rules of
Evidence provisions. When the agent’s declaration is against his inter-
est (as usually it will be) both Rule 63(10) (the Uniform Rules ver-
sion of the exception for declarations against interest) and Rule
63(9) (a) make it admissible. If the agent is available and testifies, his

% See UNIFORM RULE 63(7) Comment:

“This and exceptions (8) and (8) cover the admissibility of admissions by a
party or by those by whose statements he is bound. They adopt the policy of
Model Code Rules 506, 507 and 508.”

% RESTATEMENT (SECOND), AGENCY §§ 229, 230, 231 (1858). X X

% In this respect the vicarious admissions of Rule 63(9) are distinguishable from the
personal, authorized and adoptive admissions of Uniform Rules 63(7) and 63(8).
The latter do not require knowledge. See note 3, D. 484, supra.

21 McCorMICK, EVIDENCE § 244, p. 519. Sece Boyce, Rule 63(9)(a) of Uniform Rules
of Evidence—A Vector Analysis, 5 Utau L. REV. 311 (1957). See also MoODEL
CODE Rule 508 Comment &

“[T]he agent or servant in speaking ahout the transactlon which it was Wlthil’l
his authority to perform is likely to be telling the truth in most instances . . . .
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pretrial statement is admissible under Rule 63(1) as well as under
Rule 63(9)(a). If the case is a respondeat superior case and if the
statement inculpates the agent and was made during agency, it is
admissible under both Rule 63(9) (a) and Rule 63(9)(c). There is,
however, an area in which Rule 63(9)(a) alone is operative—where
the statement is exculpatory so far as the agent is concerned (but
tends to show liability of the principal)?® and where the declarant is
unavailable. Thus Rule 63(9) (a) alone covers the small but important
field of exculpatory statements of unavailable agents as to matters
within the scope of ageney. If Rule 63(1) and Rule 63(10) were to be
rejected wholly or in part, Rule 63(9)(a) could, of course, become of
much greater importance.

Rule 63(9)(b)—Co-conspirators’ Statements

Section 1870 of the Code of Civil Procedure now provides in part
as follows:

[E]vidence may be given upon a trial of the following faets:
... 6. After proof of a conspiracy, the act or declaration of a
conspirator against his co-conspirator, and relating to the con-
spiracy . . . .

By judicial decision the declaration must be made before the termina-
tion of the conspiracy.?® As so construed, Section 1870(6) closely paral-
lels Rule 63(9) (b). Professor McBaine tells us, however, that:

There are some decisions that state the admission must be ‘‘in
furtherance of’’ the conspiracy. Just what is meant by this state-
ment is not clear. The code section (C.C.P. § 1870, subd. 6, ante)
makes no such requirement and such statements in decisions are
dicta and are confusing.3?

This element of doubt would be removed by adoption of Rule 63(9) (b).
The Commissioners on Uniform State Laws state that Rule 63(9) (b)
is based upon the American Law Institute Model Code.?! The official
comment on the American Law Institute Rule states that the rule is
specifically intended to exclude the in-furtherance-of restriction.3?

2 As where the employee asserts his freedom from fault and this is offered to rebut
the defense of injury by fellow servant (see note 17, p. 487, supra) or where
the employee asserts his freedom from fault and shifts the blame to another
employee or to the employer.

2 Del Campo v. Camarillo, 154 Cal. 647, 98 Pac. 1049 (1908).

®© McBAINE § 903, p. 300.

31 UNIFORM RULE 63 (9) ; see note 24, p. 489, supra.

52 MopEL CoDE Rule 508 Comment a.

The A.L.I. comment gives us the following illustrations of applications of Model
Code Rule 508 and, since Uniform Rule 63(9) follows Model Code Rule 508, the
comment is applicable also to Uniform Rule 63(9).

“1, (Clause b)—Action by P for a fraud alleged to have been committed upon
him by D and E as co-conspirators. O, a police officer called by P, testifies that
during the perpetration of the fraud he disguised himself as D and sought and
obtained an interview with E. O may testify that during this interview E said:
‘T got P’s signature on another order by pretending it was a referendum petition.
Now you take it to P’s warehouse and get the goods.” This testimony is admis-
sible against D as well as against E, if the judge finds that D and E were
participants in the plan to defraud P.

“2. (Clause b)-—In the action described by Illustration 1, a police lieutenant
L is offered to testify in behalf of P that E was arrested and brought to the
police station while D was still at large trying to dispose of some of P’s goods
which had been obtained by fraud, and that E said to L: ‘Well, you've got me
all right, but you’ll never catch D before he gets rid of this last load.” This testi-
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Rule 63(9)(c)—Legal Liability of Declarant

Plaintiff employer sues a surety for breach of a fidelity bond cover-
ing plaintiff’s employee. Plaintiff offers evidence of the employee’s
statement admitting embezzlement. If plaintiff had sued the employee
for conversion or for restitution, the employee’s statement (being an
admission) would, of course, be admissible against him. Section 1851
of the Code of Civil Procedure 33 and Rule 63(9) (¢) both provide that
such a statement is also admissible where the surety is the defendant.
Applying Rule 63(9) (¢) : one of the issues between plaintiff and de-
fendant is the legal liability of the employee; the employee’s state-
ment tends to establish that liability ; the evidence is admissible.

What, however, is the utility of Section 1851 under the present state
of the law? What would be the utility of Rule 63(9) (¢) if the Uniform
Rules scheme were adopted? This depends upon the scope of the ap-
plicable exception to the hearsay rule for declarations against interest.
Thus to answer these questions we must make brief reference to the
current exception for declarations against interest, comparing both
Section 1851 and Rule 63(10) (the Uniform Rules version of this ex-
ception) to the present exception.

Speaking generally, the present exception covers only the declarations
of unavailable declarants which were against interest when made.®*
Thus in our action above of plaintiff against surety the employee’s
statement could be admitted under the against-interest exception only
if the employee were unavailable. Under Section 1851, however, the
evidence is admissible irrespective of availability. Again, under the
against-interest principle the employee’s declaration could not be ad-
mitted even if he were unavailable if perchance the declaration was not
against interest when made. (E.g., employee states ‘‘I have a key to
the office.”” Later a theft occurs in the office and the employee is sus-
pected. The declaration is not against interest when made although in

mony would be admissible against D as well as E, if the judge finds as in Illus-
tration 1.” MobEL CobpE Rule 508,

In California practice, although the judge passes in the first instance upon the
foundation facts necessary for recelpt of the co-conspirator’s declaration against
his colleague (existence of conspiracy; declaration within duration of con-
spiracy), if he admits the evidence, he must charge the jury to disregard it
unless and_ until they find the foundation facts. For this purpose, however, the
jury need be only prima facie convinced. People v. Talbot, 65 Cal. App.2d 654,
151 P.2d 317 (1944). Under the Uniform Rules the judge rules with finalty on
the question of competency and does not, therefore, submit the question to the
jury. For the reasons stated in our discussion on Rule 63(6), we prefer the
Uniform Rules.

See generally Levie, Hearsay and Conspiracy, A Reexamination of the Co-con-
spirators’ Exception to the Hearsay Rule, 52 MICH. L. REV. 1159 (1954).

33 CAL. Cope Crv. Proc. § 1851 :

“And where the question in dispute between the parties is the obligation or

duty of a third person, whatever would be the evidence for or against such
person is prima facie evidence between the parties.”
See Langley v. Zurich Gen. Acc. & Liab., Ins. Co., 219 Cal. 101, 25 P.2d 418
(1933) ; Nye & Nissen, Inc. v. Central Sur. & Ins. Co., 71 Cal, App.2d 570, 163
P.2d 100 (1945); Piggly Wiggly Yuma Co. v. New York Ind. Co., 116 Cal. App
541, 3 P.2d 15 (1931).

It will be noted that Section 1851 of the Code of Civil Procedure includes
“whatever would be evidence for or against” (emphasis added) the third person
whereas Rule 63(9) (¢) includes only evidence of a statement of the third party.
The difference is without practical importance. If A sues T, T may prove A’s
statements as admissions and may introduce any other relevant and competent
evidence. If B sues T, T may prove B’s statements and may introduce any other
relevant and competent evidence. If A sues B, either may prove the other’s
statements and may introduce any other relevant and competent evidence, All of
this is so without any statutory provision such as the would-be-evidence-for pro-
vision of Section 1851. That part of the section does not, therefore, operate to
make any evidence admissible that is not already admissible on other principles.

3 See McCOrRMICK, EVIDENCE § 239, p. 504 and § 253.
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view of later events and as of the time of these events it is against
interest.) Under Section 1851 the evidence is admissible without regard
to the against-interest-when-made condition. Thus in cases to which it
applies, Section 1851 eliminates two restrictions which would be opera-
tive if Section 1851 did not exist and if only the against-interest prin-
ciple were applicable.3®
The Uniform Rules version of the against-interest exception—Rule
63(10)—preserves the traditional when-made restriction. It abandons
the requirement of unavailability. Thus Rule 63(9) (¢) is not as signi-
ficant in the new scheme as Section 1851 is in the present law. The
cases will be few in which the when-made condition is not met and only
these few will fall under Rule 63(9) (¢) alone.3® As to these cases, how-
ever, Rule 63(9)(¢) would merely continue in force the present rule
as stated in Code of Civil Procedure Section 1851.
From the foregoing, it is apparent that Section 1851 is superseded in
large part by Rule 63(9)(c). However, a review of the cases arising
under Section 1851 indicates that another type of evidence is admitted
under its provisions that would not be admitted under either Rule
63(9) (¢) or Rule 63(10).
One group of cases arising under this section involves statements of
a person (hereinafter sometimes called ‘‘the principal obligor’’) upon
whose obligation or duty the liability of the person sued depends. These
cases all involve statements that would be admissions if the declarant
were sued directly. For example, in Standard Oil Co. v. Houser,?" the
defendant guaranteed payment of a corporation’s debts in order to
induce the plaintiff to issue a credit card to the ecorporation. The cor-
poration went bankrupt, and in an action against the guarantor to
recover the amount of credit extended, the corporation’s delivery re-
ceipts for gas and oil were held admissible against the guarantor as
evidence that gas and oil had been received as indicated. Similarly,
in Mahoney v. Founders’ Insurance Co.,38 the deposition of the prin-
cipal obligor was held admissible in an action against the surety com-
pany on his bond even though the principal obligor was present at the
trial. The court held that the deposition was admissible against the
% There remains to note this mystery respecting our statute: It possesses a far
greater potential than (so far as our reports show) has ever been realized.
Logically the statute is capable of application to a respondeat superior situation
to make the servant’s declaration, though unauthorized, admissible against the
master. Thus D’s chauffeur on an errand for D runs into P pedestrian. The next
day the chauffeur tells P he drove through the red light. Now the ‘‘question in
dispute between” P and D “is the obligation or duty of” the chauffeur. Therefore,
“whatever would be evidence” against the chauffeur is “prima facie evidence
against” defendant and, of course, the evidence would be admissible against the
chauffeur if he were the defendant. Why has this statute never been invoked as
the basis for admitting the evidence in the many cases of this type which have
arisen? Why has not some plaintiff injured by defendant’s servant who later
talked offered the declaration under Section 1851? Caveat as to criminal cases.
If A is prosecuted for stealing and B is separately prosecuted for receiving, both
Section 1851 and Rule 63(9) (¢c) are capable of being so construed and applied
that A’s admissions or his confessions are admissible against B. The same is true
of Rule 63(10). The evidence would be admissible irrespective of the availability
of A. This poses both constitutional and policy questions comparable to those
explored in the discussion on Rules 63(2) and 63(3).

% The comments to the A.LLI Code acknowledge this to be so as to the Code ana-
logduessogof Rules 63(9)(¢c) and 63(10). See comments to MopeL CobE Rules 508
an .

Professor McCormick states that Rule 63(9) (¢) “seems relatively unimportant
as it appears that the statements described would usually be admissible under
the provision for declarations against interest.” McCormick, Hearsay, 10 RUTGERS
L. Rev. 620, 625-26 (1956).

31101 Cal. App.2d 480, 225 P.2d 539 (1950).
3190 Cal. App.2d 430, 12 Cal. Rptr. 114 (1961).
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surety under Section 1851 as an admission of the principal obligor.
Rule 63(9) (e) supersedes Section 1851 insofar as this group of cases
is eoncerned.

Another group of cases arising under Section 1851 involves judg-
ments against the person upon whose liability the defendant’s obliga-
tion depends. In cases where such judgments are not conclusive, they
are admitted as prima facie evidence under Section 1851.3% In 1921,
California’s Civil Code provided that a stockholder of a corporation
was personally liable for a proportionate share of the corporate debts
incurred while he was a stockholder. This liability was a direet and
primary liability as an original debtor, and not a secondary liability
as a surety or guarantor for the corporation. In Ellsworth v. Brad-
ford,*° the court held that a judgment against the corporation was evi-
dence of the corporate indebtedness in an action against the stockholder
upon his personal liability. Again, in Nordin v. Bank of America,*! the
plaintiff had sued Eagle Rock Bank. The trial court’s judgment was
for Eagle Rock. Eagle Rock then sold out to Bank of America, who
assumed Eagle Rock’s liabilities. On appeal from the judgment for
Eagle Rock, the appellate court reversed and ordered judgment en-
tered for the plaintiff. Plaintiff then sued Bank of America. The judg-
ment against Eagle Rock was held to be prima facie evidence of Eagle
Rock’s liability in the action against Bank of America. As a judgment
is not a statement by the judgment debtor, it is apparent that the evi-
dence admitted in this group of cases could not be admitted under
Rule 63(9) (¢).

Section 1851 also provides that ‘‘whatever would be the evidence
for’’ the principal obligor ‘‘is prima facie evidence between the par-
ties.”” However, no case has been found in which this ‘‘for’’ provision
of Section 1851 has been applied. Certainly, so far as statements are
concerned, the primary obligor’s out-of-court statements would be in-
admissible in an action against him as self-serving hearsay; hence, they
would be inadmissible under Section 1851. So far as judgments are
concerned, a different principle is applied if the person on whose lia-
bility the defendant’s obligation depends wins a judgment in the first
action. This is the principle of estoppel by judgment. Under this prin-
ciple, the judgment in favor of the primary obligor in the first action
is conclusive, not prima facie evidence, in favor of the person second-
arily liable in the second action. The rationale of the estoppel by judg-
ment doctrine is set forth in C. H. Duell, Inc. v. Metro-Goldwyn-Mayer
Corp.22 In that action, the defendant was sued for illegally inducing
Lillian Gish to breach her contract with the plaintiff. The defendant,
however, was exonerated because in a previous action by the plaintiff
against Lillian Gish for breach of contract the plaintiff lost. The court
said :

As a general proposition of law we might concede that the prin-
ciple res judicata applies only between parties to the original
judgment or to parties in privity with them. However, it seems
settled law that lack of privity in the former action does not pre-

 Fllsworth v. Bradford, 186 Cal. 316, 193 Pac. 335 (1921).
0 Ipid

411 Cal. App.2d 98, 52 P.2d 1018 (1936).
2128 Cal. App. 376, 17 P.2d 781 (1932).
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vent an estoppel where the one exonerated was the immediate
actor and his personal culpability is necessarily the predicate of
the plaintiff’s right of action against the other. Thus it is settled
by repeated decisions that . . . in actions of tort, if the defend-
ant’s responsibility is necessarily dependent upon the culpability
of another who was the immediate actor, and who, in an action
against him by the same plaintiff for the same act, has been ad-
judged not culpable, the defendant may have the benefit of that
judgment as an estoppel, even though he would not have been
bound by it had it been the other way.*3

The rule is stated more succinetly in Triano v. F. E. Booth and Com-
pany: ‘‘[A] judgment in favor of the immediate actor is a bar to an
action against one whose liability is derivative from or dependent upon
the culpability of the immediate actor.”” %4

From the foregoing it appears that Section 1851 has been applied in
order to permit the introduection of admissions of a principal obligor
and judgments against a principal obligor in an action brought against
another person whose liability depends upon the liability of the prin-
cipal obligor. No cases have been found permitting the introduction
of any other type of evidence under this section. In particular, no cases
have been found applying the section to permit the introduction of
evidence which would have been evidence ‘‘for’’ the principal obligor.

‘We turn then to the relationship of the parties involved in the ap-
plication of Section 1851. The section has been applied to its greatest
extent in the principal-surety cases. These cases apply this section to
permit the admissions of the prinecipal to be used as evidence against
the sureties.?® There is not a great deal of distinction to be drawn be-
tween these cases and the principal-guarantor cases *® where the ad-
missions of the principal are admitted against the guarantor.

However, the section has also been applied where the liability of the
defendant is not a secondary liability such as that of a guarantor or
a surety. Ellsworth v. Bradford ** involved a direct and independent
liability of the stockholder. Ingram v. Bob Jaffee Co0.%8 is similar in
principle to the Ellsworth case. The Ingram case involved the statutory
liability of the owner of a motor vehicle. The defendant had sold the
car to X without complying with the Vehicle Code provisions relating
to the transfer of ownership. At the time of the accident someone other
than X was driving and the question arose whether X had given the
driver permission to drive the car. A statement of X, ‘‘If I had known
anything like this was going to happen, I wouldn’t have let her borrow
the car,”” was held properly admissible against the defendant owner
under Section 1851.

Although it is difficult to discover a distinguishing principle, for
some reason Section 1851 has never been cited nor discussed in any of
the cases dealing with the liability of an employer under the doctrine
of respondeat superior. It would appear that a respondeat superior

43 J1d. at 383, 17 P.2d at 784

4120 Cal. App 345, 348, 8 P.2d 174, 175 (1932).

4 Butte County v. Morgan 76 Cal. 1 18 Pac. 115 (1888).

48 See, e.g., Standard Oil Co. v. Houser 101 Cal. App.2d 480, 225 P.2d 539 (1950).
41186 Cal. 316, 199 Pac. 335 (192

48139 Cal. App 2d 193, 293 P.2d 132 (1956).
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case would fall within both the language of Section 1851 and the prin-
ciple upheld in the Ingram and Ellsworth cases. A review of the cases
involving admissions of employees in respondeat superior cases indi-
cates that the first cases arising involved statements by the employee
which did not inculpate the employee himself.*® Obviously these state-
ments would not be admissions of an employee in an action against
him and would be inadmissible hearsay. (Note, however, such state-
ments would be admissible against the employer under Rule 63(9) (a).)
Later cases, involving admission of the employee’s own liability, merely
cite the former cases holding that the employee was not authorized to
make that type of statement.?® Thus in Shaver v. United Parcel Serv-
ice,51 the driver’s statement, ‘I could have stopped but I thought the
trailer was going to stop,’’ 2 was admitted only as to the driver and
not as to the employing corporation.’® Yet the liability of the employ-
ing eorporation was dependent upon the liability of the driver in that
situation to the same extent that the liability of the motor vehicle
owner was dependent upon the permission of the transferee in the
Ingram case. The liability of the employing corporation was dependent
upon the driver’s liability, too, in the same manner that the liability
of the shareholder was dependent upon the corporate liability in the
Ellsworth case.

Rule 63(9)(c) embodies the rule set forth in Section 1851 insofar
as it applies to admissions of a prinecipal obligor. The language of
(9) (¢) does not appear to be limited in any way so that there might
be a narrower rule of admissibility under (9)(¢) than there is under
Section 1851. Subdivision (9)(c¢), however, does not cover the cases
applying Section 1851 which involved judgments against a principal
obligor. Moreover, Rule 63(21), which relates to judgments against
persons entitled to indemnity, does not cover the judgments which are
now admitted under Section 1851. Subdivision (21) applies only in
the situation in which the judgment is against the surety or the person
otherwise secondarily liable and the judgment is offered in an action
brought against the prineipal obligor by the judgment debtor. It does
not apply where the judgment is against the principal obligor or the
immediate actor and is offered by the judgment ecreditor. Although
the statutes creating the stockholder’s liability no longer exist, there
are other situations in which the principle of the Ellsworth case will
be applicable. As a matter of fact, the cases indicate that a judgment
against the principal obligor would be admissible as prima facie evi-
dence against another person in any case in which an admission of the
principal obligor would be admissible against another person under
Section 1851. The Uniform Rules do not cover this aspect of Section
1851, Accordingly, it is recommended that another subdivision be added
to the Uniform Rules to include the rule of Section 1851 insofar as it
pertains to judgments. The subdivision should be numbered (21.1) to

®E.g., Lu)man v. Golden Ancient Channel Mining Co., 140 Cal. 700, 74 Pac. 307
(1903

50 E.g., Kimic v. San Jose-Los Gatos Interurban Ry., 156 Cal. 379, 104 Pac. 986 (1909).

5190 CaI App. 764, 266 Pac. 608 (1928).

52 Id. at 770, 266 Pac 606 (1928).

53 If both employer and employee are sued and the employer conducts the defense, a
judgment against the employee is binding on the employer, even though the only
evidence against the employee is his own admlsclon Gorzeman v. Artz, 13 Cal
App.2d 660, 57 P.2d 550 (1936).
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place it in the portion of Rule 63 that concerns the admissibility of
judgments. It would read as follows:

(21.1) When the liability, obligation or duty of a third person
is in issue in a civil action or proceeding, evidence of a final judg-
ment against that person to prove such liability, obligation or
duty, if offered by one who was a party to the action or proceeding
in which the judgment was rendered.

Conclusion

It is recommended that Rule 63(7), Rule 63(8) and Rule 63(9) be
approved.’* Approval of proposed Rule 63(21.1)—set out above—is
also recommended.

8 The N. J. Committee, the N. J. Commission and the Utah Committee all approved
subdivisions (7) and (8) without substantial modification. The N. J. Committee
also approved subdivision (9). The N. J. Commission, however, disapproved para-
graph (a) of subdivision (9) entirely, and substituted the traditional require-
ment that a co-conspirator's statement must be ‘in furtherance of the plan” for
the requirement of the Uniform Rule 63(9) (b) that the statement must be

“relevant to the plan or its subject matter.” The Utah Committee approved sub-
division (9), but required that the declarant be unavailable as a condition of
the admissibility of his statement under paragraph (a). N. J. CoMMITTEE RE-
PorT 134-37; N. J. CoMMissioN REPORT 57-58; UTAH FINAL DRAFT 36-37.
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Rule 63(10)—Declarations Against Interest

Rule 63 (10) reads as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

(10) Subject to the limitations of exceptions (6), a statement
which the judge finds was at the time of the assertion so far con-
trary to the declarant’s pecuniary or proprietary interest or so
far subjected him to civil or criminal liability or so far rendered
invalid a claim by him against another or created such risk of
making him an object of hatred, ridicule or social disapproval in
the community that a reasonable man in his position would not
have made the statement unless he believed it to be true;

Rule 63(10) is a modernized version of the ancient exception?! to the
hearsay rule relating to declarations against interest. At common law
such declarations were admissible provided that the interest affected
was pecuniary or proprietary and that the declarant was dead.? In
California the common law exception is codified—although imperfectly
80 %—in Sections 1946, 1853 and subdivision (4) of 1870 of the Code of
Civil Procedure.*

To illustrate the new features embodied in Rule 63(10) and to evalu-
ate its merits, Rule 63(10) will be broken down into several parts.

“A statement . . . contrary to the declarant’s pecuniary or
proprietary interesi”

The coverage here includes any statement, oral or written,® of any
declarant that ‘‘the judge finds was at the time of the assertion so far

1 “This exception may be traced back as early as any of the others, namely, to the
early 17008."" 5 WIcMORE, EVIDENCE § 1455, p. 259.

2 McCorMICK, EVIDENCE §§ 253-257; 5 WIGMORE, EVIDENCE §§ 1455-1477.

8 Wigmore says of our codification and of similar codifications in other states that:

“They are . . . for the most part obstructive or confusing rather than help-
ful; for they either merely restate, in a form too concise to be useful, the estab-
lished common law rule, or they mingle in inextricable confusion certain frag-
ments of this and other exceptions.” 5 WIGMORE, EVIDENCE § 1455 at 260.

¢ Code of Civil Procedure Section 1946 provides in part:

“The entries and other writings of a decedent, made at or near the time of
the transaction, and in a position to know the facts stated therein, may be read
as prima facie evidence of the facts stated therein, in the following cases:

“l. When the entry was made against the interest of the person making it.”
Code of Civil Procedure Section 1853 provides:

“The declaration, act, or omission of a decedent, having sufficient knowledge
of the subject, against his pecuniary interest, is also admissible as evidence to
that extent against his successor in interest.”

Code of Civil Procedure Section 1870 provides in part:

“In conformity with the preceding provisions, evidence may be given upon a
trial of the following facts:

“4, The act or declaration, verbal or written, of a deceased person in respect
to the relationship, birth, marriage, or death of any person related by blood or
marriage to such deceased person; the act or declaration of a deceased person
done or made against his interest in respect to his real property; and also in
criminal actions, the act or declaration of a dying person, made under a sense
of impending death, respecting the cause of his death . . . .”

5 UNIFORM RULE 62(1) : ““ ‘Statement’ means . . . an oral or written expression . . . .

(497)
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contrary to the declarant’s pecuniary or proprietary interest’’ that ‘‘a
reasonable man in his position would not have made the statement
unless he believed it to be true.’’ This portion of Rule 63(10) is merely
an enactment of the common law exeeption.® Even so, it is broader than
Code of Civil Procedure Sections 1946, 1853 and 1870(4). Section 1946
applies only to wriften entries against interest; Section 1853 applies
to both oral and written statements, but provides only for admissibility
against the successor in interest of the declarant; whereas Section
1870(4) applies to both oral and written statements, but only to such
statements with respect to the declarant’s real property.

Thus the California statutes do not cover the entire common law ex-
ception. To illustrate—An action against defendant for goods and serv-
ices. The defense: the goods were supplied to and the services rendered
for defendant’s brother, he being solely liable therefor. Defendant’s
offer of proof: witness is to testify to an oral statement by defendant’s
brother (now deceased) acknowledging his indebtedness to P for the
goods and services in question. This evidence does not come in under
Section 1946 because the statement was oral. It does not come in under
Section 1853 because it is not offered against the successor in interest
of the deceased brother. Nor does it come in under Section 1870(4)
because it does not relate to real property. Yet it is abundantly clear
that the declaration is one against pecuniary interest in the tradi-
tional sense and the evidence should be admitted even under the com-
mon law exception.” Possibly if such a case did occur in California,
the court would invoke the common law exception to the extent neces-
sary to fill in the gaps left by our codification. The problem would be
eliminated by replacing our present statutes with Rule 63(10), for
it clearly comprehends all declarations against pecuniary or proprie-
tary interest in all cases.

"“A statement” subjecting declarant to “civil . . . liability” or
rendering “invalid a claim by him against another”

A collision takes place in an intersection, where traffic is governed
by a traffic light, between A’s car driven by A and B’s car driven by
B. Later A dies as a result of the injuries received in the eollision.
‘While in the hospital A tells a friend visiting him, ‘‘The light for me
was red. I gambled and lost.”’” This statement tends to invalidate any
claim A might otherwise have against B. Furthermore it tends to sub-
ject A to civil liability to B. A reasonable man in A’s position would
scarcely have made the statement unless he believed it to be true. A’s
statement is as trustworthy as a statement by him that he owed money
to B or that B really owned property which A appeared to own. If
the latter statements are to be received whenever relevant, even though
hearsay, it seems, a fortiori, the former should be. Such, at any rate,
is the clear intent and philosophy of this portion of Rule 63(10).

Adoption of this portion of Rule 63(10) would make a definite
change in California law in one respect and a more problematical

¢ Bxcept a8 to the requirements of unavailability and knowledge. See discussion in
text at notecalls 21 and 23, pp. 501-02, infra.

7TMcCORMICK, EVIDENCE § 254 at 548: “In respect to declarations against pecuniary
{inte{est, the clearest example is the acknowledgment that the declarant is in-
ebted.”
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change in another respect. The definite change is illustrated in this
hypothetical case: Action against B for the wrongful death of A; B
offers A’s statement; under current law the statement is inadmissible.
Sinee it is an oral statement it cannot be admitted under Section 1946.
Since it does not relate to real property it cannot be admitted under
Section 1870(4). This leaves only Section 1853 under which ¢‘the dec-
laration . . . of a decedent, having sufficient knowledge of the subject’’
and ‘‘against his pecuniary interest’’ is admissible against ‘‘his sue-
cessor in interest.”’ Plaintiff in the death action is not, however, a
‘‘successor in interest’’ of the decedent. The death action is an inde-
pendent cause of action arising upon decedent’s death, not a deriva-
tive cause of action once possessed by decedent and now possessed by
plaintiff.# The inadmissibility of the evidence which results, although
it has been the occasion for at least one expression of judicial regret,®
is nevertheless clearly established. Clearly this result would be changed
by Rule 63(10).

The problematical change is illustrated in the following case: B
sues A’s executor for injuries and property damage allegedly inflicted
by A’s negligence. B offers A’s statement. Now it seems that defendant
is A’s ‘‘successor in interest’’ within the meaning of Section 1853
since the liability asserted against defendant was possessed by A in his
lifetime. The question remains, however, whether A’s statement would
be regarded as ‘‘against his pecuniary interest’’ within the meaning of
Section 1853. The classic English view limits this concept to the area
of debt and property (e.g., ‘I owe’’; ‘I have been paid what was
owed me’’; ‘I do not own this property’’).}® However, as Professor
MeCormick points out, some American cases

have properly extended the field of declarations against interest
to include acknowledgement of facts which would give rise to a
liability for unliquidated damages for tort or seemingly for breach
of contract. A corresponding extension to embrace statements of
facts which would constitute a defense to a claim for damages
which the declarant would otherwise have, has been recognized in
this country.11

Query: Would California follow the more conservative English view
on this point or the more liberal view of some of the American cases?
Assuming that the conservative view would be followed, the evidence
would again be inadmissible under eurrent law and again adoption of
Rule 63(10) would bring about a change.

“A statement” subjecting declarant to “criminal liability”

D is prosecuted for the murder of X. D offers evidence that C con-
fessed that C (and C alone) committed the murder. Under Rule 63(10)
the evidence would be admitted. According to the overwhelming weight
of authority the evidence is, however, inadmissible today in California
and elsewhere.l? As the court states in People v. Hall:

T}}e rule is settled beyond controversy, that in a prosecution for
crime, the declaration of another person that he committed the

¥ Marks v. Reissinger, 35 Cal. App. 44, 169 Pac. 243 (1917).
? Carr v. Duncan, 90 Cal. App.2d 282, 202 P.2d 855 (1949).
11‘11}/11)QSORMICK, EVIDENCE § 254 at 548.

1d.
22 McCORMICK, EVIDENCE § 255.
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crime is not admissible. Proof of such declaration is mere hearsay
evidence, and is always excluded, whether the person making it
be dead or not.'?

If we phrase the result of this rule in terms of what is and what is
not ‘‘against interest’’ we produce the formulation that “I owe X’
s ‘“‘against interest’” but ‘I killed X'’ is not! Manifestly there is no
support for the rule in this fatuous formulation. But is there any better
reason to abandon (in the instance of declarations against penal inter-
est) the general idea of the exception that what is against interest is
trustworthy enough to be heard without the test of cross-examination?
Possibly an overriding policy consideration is the speecial danger of
perjury which is here present—a danger assessed as being so great that
all evidence of this type must be excluded. It cannot be denied that
desperate villains on trial for their lives would be ready and willing
(and, but for the rule in question, would often be able) to suborn
perjury and to fabricate evidence of confessions of others which were
never, in fact, made. It cannot be forgotten, however, that (as Wigmore
says) although the rule hampers a villain in passing for an innocent
it also hampers an honest man in exonerating himself.’* It must
shock one’s sense of justice to ponder the possibility of allowing even
one innocent man to be doomed under this rule.

The question for decision on this portion of Rule 63(10) is basically
this: shall we run the risk, albeit a substantial risk, of perjury in many
cases in order to protect the interests of an occasional defendant un-
justly charged and possessed of #rue evidence of the confession of
another?

We have been considering the fundamentals of the problem from the
viewpoint of the defendant relying on the evidence to exonerate him-
self. However, if in fashioning a new rule to protect defendant we
formulate too general a principle, the prosecution may in some cases
utilize the new enactment against defendant. Rule 63(10) is subject
to such use. Under Rule 63(10) the prosecution may prove against
defendant relevant declarations of others against their penal interest;
this can be done without regard to the restrictions of Rule 63(9)(b)
and without regard to the availability of the declarant. To illustrate:
D is prosecuted for receiving from X goods stolen by X, or D is prose-
cuted for receiving a bribe from X. X’s declarations (that he stole the
goods or offered the bribe) are admissible against D.

The present writer favors extending the new rule this far. The
declarations are trustworthy if made. The prosecution is scarcely likely
to suborn perjured testimony on the question of whether the declara-
tions were made. Even in cases where X is available, the principle of
confrontation need not bar the new rule in this State for the reasons
stated in the discussion on Rule 63(2) and Rule 63(3). If, however,
this is thought to be too large a step to take at this (or any) time,
Rule 63(10) should be amended to provide that declarations against
penal interest are admissible only in behalf of defendant and not
against him.

18 94 Cal. 595, 599, 30 Pac. 8 (1892).
1 5 WIGMORE, EVIDENCE § 1477 at 289; Note, 16 WasH. & LEe L. REv. 126 (1959).
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"A statement” making declarant “an object of haired, ridicule or
social disapproval in the community”

A man admits paternity of an illegitimate child;'® an unmarried
woman states that she is pregnant;1® a man states that he is impo-
tent.1” Professor McCormick refers to these statements as declarations
against ‘‘social interests.”’ '® Currently such declarations are usually
excluded.’® Under the new rule they would be admitted—in our opinion,
wisely so. Professor MeCormick states that:

[T]he restriction to material interests, ignoring as it does other
motives just as influential upon the minds and hearts of men,
should be more widely relaxed. Declarations against social inter-
ests, such as acknowledgments of facts which would subject the
declarant to ridicule or disgrace, or facts calculated to arouse in
the declarant a sense of shame Or reniorse, seem adequately but-
tressed in trustworthiness and should be received . 20

Unavailability

Under Rule 63(10) the evidence is admitted irrespective of the avail-
ability of the declarant. This chauges the law, but, as Professor Me-
Cormick says:

There is strong argument for dispensing with any requirement
that the deelarant be unavailable as a witness as a prerequisite
for receiving his declarations under this exception to the hearsay
rule. The reasoning which admits the admissions of a party and
spontaneous declarations (such as excited utterances or declara-
tions of present mental or bodily state), without regard to the
availability of the party or the declarant—namely that the admis-
sion, or the spoutaneous declaration, is just as credible as his
present testimony would be—seems equally applicable to the decla-
ration against interest.?!

Knowledge and Opinion

Traditionally it has been a requirement of the exception for declara-
tions against interest that the declarant be possessed of personal knowl-
edge of the disserving fact of which he speaks.?? As we read Rule
63(10), the requirement is eliminated in the new prineiple formulated
by that subdivision. Is this wise? In our opinion the answer is ‘‘Yes.”’

‘When a man speaks against his interest without being possessed of
personal knowledge of the facts, we may be almost certain that he has
made an adequate investication and that the data discovered are con-
vineing. Thus, even though we have double (or multiple) hearsay before
us (if we consider his statement), it is hearsay possessed of greater
reliability than ordinary hearsay.

15 Estate of Baird, 193 Cal. 225, 223 Pac. 974 (1924).

18 Thrasher v. Board of Med. Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). C/.
People v. Wright, 167 Cal. 1, 138 Pac. 349 (1914).

7 Estate of James, 124 Cal. 653, 57 Pac. 578 (1899).

18 McCorMICK, EVIDENCE § 255 at 551.

19 See notes 15-17, supra, and notes 1 and 2, p. 497, supra.

20 McCoRMICK, EVIDENCE § 255 at 551,

21 Jd. § 257 at 554.
2Jd. § 253 n.6; 5 WIGMORE, EVIDENCE § 1471(a).
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The employer of a chauffeur (not present at the time of an accident®
is above suspicion of lying when he says, ‘‘My man was careless.”’ Th:
declarant who declares his paternity of an illegitimate child has no
doubt considered, investigated and rejected alternative hypotheses.
Even though his statement is based, in part, on what the woman and
others have told him, if this is convineing enough to drive him to a
conclusion adverse to himself, can we not here safely dispense with the
test of cross-examination both as to him and as to his informants?

It should also be noted that under Rule 63(10) there is no require-
ment that the declaration be in a form appropriate for in-court testi-
mony. A declaration complying with the conditions of Rule 63(10) is
not inadmissible because phrased in terms of an opinion or conclusion.2?

Conclusion
It is recommended that Rule 63(10) be approved.?*

28 See McCorMICK, EVIDENCE § 18, for a good statement of why the opinion rule
should not apply to evidence admissible under exceptions to the hearsay rule.

2 The N. J. Committee recommended the approval of this subdivision. N. J. COMMITTEE
REPORT 140. The N. J. Commission, though, recommended the addition of the re-
quirement that the declarant be unavailable as a witness. N. J. CoMMIssioN RE-
PORT 59. The Utah Committee also required the judge to find the declarant un-
available and further restricted admissibility by permitting the judge to exclude
such declarations if he finds that admission will not promote justice. Uranm
FINAL DRAFT 37.
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Rule 63(11)—Voter’s Statements
Rule 63(11) provides:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:
* *
(11) A statement by a voter concerning his qualifications to
vote or the fact or content of his vote;

Rule 63(11) deals only with out-of-court statements of the voter.
His testimony in court is subjeet to Rule 31 which provides:

Rule 31. Every person has a privilege to refuse to disclose
the tenor of his vote at a political eleetion unless the judge finds
that the vote was cast illegally.

Wigmore disapproves of this exeeption.! (California law does not
recognize this exception. The arguments against the exeeption are well
stated in the following excerpt from Lauer v. Estes,® the leading Cali-
fornia case on the subjeet :

One Samuel Cole voted at the election in question . ... [T]he
court found that he was not a qualified voter . . .. [F]or the pur-
pose of showing that Cole voted for the appellant, the respondent
was allowed, over the objections of the appellant, to introduce a
certain written declaration of Cole that he had voted for the ap-
pellant. This declaration was in the form of an affidavit made
before a notary public. It was made after the election, and within
two days of the filing of the complaint in this action. Of course,
the faet that the declaration is in the form of an affidavit is of
no significance; there is no provision for such an affidavit, and,
if false, it would not subject the party making it to the penalties
of perjury. . . . The evidence was improperly admitted, and the
court erred in deduecting Cole’s vote from the votes cast for ap-
pellant. Declarations of voters as to their disqualifications were
admitted by the English parliament in contests over seats in that
body. Their votes were given viva voce; the election records showed
how an elector voted; the right to vote was a special franchise
exercised by a limited class, and was dependent generally upon a
freehold interest in land; and the admission of a declaration of a
voter that he was disqualified seems to have been founded mainly
upon the faet that such declaration was strongly against his inter-
est as the holder of a special franchise, and really endangered his
freehold interest which was not always a matter of reecord. This
rule has been followed to some extent by Congress and other
American legislative bodies; but even there it has been often

16 WIGMORE, EVIDENCE §§ 1712-1713.
3120 Cal. 652, 53 Pac. 262 (1898).
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seriously questioned. In a few judicial decisions this rule has been
followed although the weight of judieial authority is the other
way . ... In our judgment the declaration of a voter as to how
he voted is clearly incompetent, and hearsay of the most dangerous
kind. If admissible, it would afford a most easy method of manu-
facturing sufficient evidence in a closely contested election case to
change the result. Under such a rule, an unqualified voter could
give one illegal vote to one candidate, and then, by a simple declara-
tion which would not subject him to any loss or danger, could have
deducted a legal vote from another candidate. In a close contest
between A and B, a friend of A, who had illegally voted for him,
would be under a strong temptation to declare that he had voted
for B; and it is difficult to imagine another case where the admis-
sion of hearsay evidence might be so mischievous. It has been said
that in an election contest a voter should be considered as a party,
and that therefore his declarations should be admissible. If that
be so, then his declarations as to every question involved in the
case would be admissible. But in fact he is not a party; he, of
course, is not a party of record, and he is not a party in any other
sense.?

The argument advanced by the Commissioners on Uniform State
Laws in behalf of Rule 63(11) is that the out-of-court statement of
the voter is probably more trustworthy than his in-court statement.*
‘We are inclined to doubt this. In our opinion if the voter is available
he should be called to the witness stand. After his disqualification to
vote has been established, thus depriving him of his privilege given
under Rule 31,5 he should be required to state under oath how he
voted. If he is unavailable, evidence of his extrajudicial statement
should, it seems, be admissable. The choice is then between his extra-
judicial statement and no statement at all by him. In this situation
we are in favor of using the out-of-court statement.

It is recommended that Rule 63(11) be amended by adding at the
end thereof the following: ‘‘if the judge finds that the declarant is
unavailable as a witness.”’ As so amended, Rule 63(11) is recommended
for approval.®

3]d. at 655-57, 53 Pac. at 263-64.

¢ UN1ForM RULE 63(11) Comment,

58 WIGMORE, EVIDENCE § 2214. See also Note, 46 Towa L. REev. 441 (1961).

6 The N. J. Committee and the N. J. Commission both recommended the disapproval
of this subdivision. N. J. CoMMITTEE REPORT 141-42; N. J. CoMMISSION REPORT 59.
The Utah Committee approved the subdivision, but conditioned admissibility upon
a finding that the vote was cast illegally. UTAH FINAL DRAFT 37.
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Rule 63(12)—Statements of Physical or Mental
Condition of Declarant

Rule 63 (12) reads as follows:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

* * *

(12) Unless the judge finds it was made in bad faith, a state-
ment of the declarant’s (a) then existing state of mind, emotion
or physical sensation, including statements of intent, plan, motive,
design, mental feeling, pain and bodily health, but not including
memory or belief to prove the faet remembered or believed, when
such a mental or physical condition is in issue or is relevant to
prove or explain acts or conduct of the declarant, or (b) previous
symptoms, pain or physical sensation, made to a physician con-
sulted for treatment or for diagnosis with a view to treatment,
and relevant to an issue of declarant’s bodily condition;

Rule 63(12)(a)

Clause (a) of Rule 63(12) makes admissible certain declarations of
physical and mental condition. Such declarations are admissible today
under a well-established exception to the hearsay rule. We will break
down clause (a), into its several parts for the purpose of comment.

“[A] statement of the declarant’s . . . then existing . . . physical sensation,
including statements of . . . pain and bodily health . . . . Statements of
this kind are today admissible generally ! and in California.? Such state-
ments being ‘‘the usual concomitants of existing discomforts, and not
narratives of past miseries,”’ ® they are usually sincere and sponta-
neous. As such they are regarded as preferable to the m-court testi-
mony of the declarant. Hence there is no requirement that the de-
clarant be unavailable.*

”[A] statement of the declarant’s . . . then existing state of mind [or]
emotion . . . including statements of intent, plan, motive, design, mental
feeling, . . . but not including memory or belief to prove the fact remembered
or believed, when such a mental or physical condition is in issue or is

! McCorRMICK, EVIDENCE § 265; 6 WIGMORE, EVIDENCE §§ 1714-1715, 1718-1723, The
Commissioners on Uniforin State Laws state in their official comment that clause
(a) “broadly speaking, is accepted in almost all modern decisions.”” UNIFORM
RuLE 63(12) Comment.
2 McBAINE §§ 1041-1056, and McBaine, Admissibility in Calzfmma of Declarations of
Physical or Mental Condztwn, 19 CALIF. L. an 231, 367 (1931
Professor Falknor states that the clause *“‘appears to be in substant1a1 agree-
ment with California case law.” Falknor, The Hearsay Rule and Its Exceptions,
2 U.CLA. L. REv. 43, 75 (1954). See also Slough, Spontancous Statements and
State of Mind, 46 Towa L. ReEvV. 224 (1961).
8 Bloomberg v, Laventhal, 179 Cal. 616, 619, 178 Pac. 496, 497 (1919).
¢ McCorMICK, EVIDENCE § 265.
Query whether a statement of pregnancy would be comprehended by clause (a)
of Rule 63(12). The California decisions are conflicting. See McBAINE § 1044.
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relevant to prove or explain acts or conduct of the declarant . .. .” TUnder
existing law, statements that indicate the declarant’s then existing
state of mind are admissible to prove such state of mind when it is in
issue. For example, declarations showing an existing belief in the
validity of a marriage are admissible to prove that belief when it is
material to show that the declarant has been deceived.® Declarations
showing an existing affection or dislike have been held admissible in
the now-abolished action for alienation of affections.® Subdivision
12(a) is declarative of the existing law in this regard.

Rule 63(12) (a) also admits declarations which are germane to the
declarant’s state of mind at a prior time. To illustrate: suppose T’s
will is contested on the ground of alleged undue influence of X. The
will was executed on June 1. On June 15, T said to W ““I am afraid
of X.”” Under subdivision 12(a), W may testify to T’s statement. The
statement relates to T’s state of mind as of the time the statement is
made (June 15), .., T’s ‘‘then existing state of mind.”” Such state-
ment is relevant to the state of mind that existed on June 1 because
it is reasonable to infer that T’s mental state on June 15 was likewise
his mental state on June 1. In Professor Chafee’s language, ‘‘ [T]he
stream of consciousness has enough continuity so that we may expeet
to find the same characteristics for some distance up or down the
current.”’ 7 Under clause (a) of Rule 63(12), the statements showing
““‘then existing state of mind’’ are admitted because they are ‘‘relevant
to . . . explain acts or conduct of the declarant,”’ 4.e.,, to show his
mental state when he executed the will.

In this respect Rule 63(12) (a) merely declares common law doe-
trines. This is made clear by the following explanation which Pro-
fessor McCormick gives:

As a later outgrowth of the exception for declarations of bodily
pain or feeling, there evolved the present exception to the hearsay
rule admitting statements or declarations of a presently existing
mental state, attitude, feeling or emotion of the declarant.®

* * *

[T]he . .. declaration must describe a then-existing state of
mind or feeling, but this doectrine is not as restrictive in its effect
as might be supposed. Another principle widens the reach of the
evidence. This is the notion of the continuity in time of states of
mind. If a declarant on Tuesday tells of his then intention to go
on a business trip the next day for his employer, this will be evi-
dence not only of his intention at the time of speaking but of a
similar purpose the next day when he is on the road. And so of
other states of mind.

Moreover, the theory of continuity looks backward too. Thus,
when there is evidence that a will has been mutilated by the maker
his subsequent declarations of a purpose inconsistent with the will
are received to show his intent to revoke at the time he mutilated
it. Accordingly, we find the courts saying that whether a payment

s Istate of Carson, 184 Cal. 437, 445, 194 Pac. 5, 9 (1920).

6 Adkins v. Brett, 184 Cal. 252, 255, 193 Pac. 251, 252 (1920).
t Chafee, Progress of the Law-—Bvidence, 1919-1922, 35 HARv. L. Ruv., 428, 444

(1922).
8 McCorMICK, EVIDENCE § 268 at 567.
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of money or a conveyance was intended by the donor as a gift
may be shown by his declarations made before, at the time of, or
after the act of transfer.?

Professor McCormick’s rationale is followed in California.’® For
example, in Estate of Anderson' decedent’s will was contested on the
ground of undue influence of her aunt. Evidence was offered that after
executing the will decedent expressed fear of her aunt. The evidence
was held admissible, the court reasoning as follows:

The only exception to the rule against hearsay within which [the
evidence] . . . could come is the exception which admits declara-
tions indicative of the declarant’s intention, feeling, or other men-
tal state, including his bodily feelings. But such declarations are
competent only when they are indicative of the declarant’s mental
state at the very time of their utterance, and only for the purpose
of showing that mental state . . . . As may be seen from the
foregoing statement of the exception, in order that a declaration
be within it two things are requisite: (a) the declaration must
be indicative of the mental state of the declarant at the very time
of utterance, and (b) his or her mental state at that time must be
material to an issue in the cause, i.e., have a reasonable evidentiary
bearing upon such issue.1?
*» *» *

[The evidence] meets both the requirements necessary in order to’
bring a declaration within the exception. It (a) indicated her then
state of mind toward her aunt, and (b) her then state of mind as
so indicated was material, since the fact that she then feared her
aunt had a reasonably direct bearing on what her mental attitude
toward her aunt may have been at a previous and not far distant
time, when she executed the will.13

Let us now suppose, however, that on June 15 T spoke as follows
to W: ‘I remember that I was afraid of X last June 1.’ This, it
seems, is, in the words of Rule 63(12) (a), ‘‘a statement of the declar-
ant’s . . . memory or belief to prove the fact remembered or believed.’’
As such, the statement would probably be inadmissible under Rule

°Id. § 268, at 569-570.

10 Whitlow v. Durst, 20 Cal. 2d 523, 127 P.2d 530 (1942) (Issue: were H and W recon-
ciled on July 16. Evidence: thereafter H said they would never be reconciled.
Held admissible because ‘“When intent is a material element of a disputed fact,
declarations of a decedent made after[wards] that indicate the intent with which
he performed the act are admissible in evidence as an exception to the hearsay
rule ... ”). Id. at 524, 127 P.2d at 531.

Watenpaugh v. State Teachers’ Retirement, 51 Cal.2d 675, 336 P.2d 165
(1959) (Issue: intent with which decedent executed designation of beneficiary.
Evidence: thereafter decedent told his wife she 1was beneficiary. Held ad-
missible because “the declarations of a decedent may be admissible under
certain circumstances to prove a state of mind at a given time although uttered

. after that time, on the theory that under these circumstances the ‘stream of
consciousness has enough continuity so that we may expect to find the same
characteristics for some distances up or down the current,’” citing, inter alia,
Estl%te of Anderson, 185 Cal. 700, 198 Pac. 407 (1921)). Id. at 679, 336 P.2d
at 168.

Williams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915) (Issue: whether decedent
delivered a deed to certain property with the intent requisite to pass title. Evi-
dence : later declarations of the decedent showing that at the time of the declara-
tions he regarded himself as the owner of the property).

11185 Cal. 700, 198 Pac. 407 (1921).

2 14, at 718-19, 198 Pac. at 415 (1921).

8 Id, at 720, 198 Pac. at 415-16 (1921).

6—99700
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63(12) (a). If this is so, Rule 63(12) (a) may modify existing law to
a limited extent,

As just noted, Rule 63(12) (a) and the present law provide for ad-
mitting evidence of a statement showing an existing state of mind
when relevant to explain acts or conduct of the declarant occurring
prior to the time of the statement. Rule 63(12)(a) also permits evi-
dence of ‘‘then existing state of mind’’ or ‘‘intent’’ to be admitted
when ‘‘relevant to prove . . . acts or conduct of the declarant.”’” The
subdivision does not require that such ‘‘acts or conduet’ be contempo-
raneous with the statement of intent. Hence, under the subdivision,
statements indicating a present intent may be used to prove aects or
conduct of the declarant occurring after the time of the statements.
This is declarative of the existing law.}*

Rule 63(12) (a) does not, however, permit a declaration showing the
‘‘then existing state of mind’’ to be used to prove past acts or conduct
of the declarant. The subdivision provides that the declarant’s state-
ment of ‘‘memory or belief’’ is not admissible ‘‘to prove the fact
remembered or believed.’”’ This limitation is necessary to preserve the
hearsay rule.’® If the limitation did not exist, the statement ‘I went
to San Francisco yesterday’’ would be admissible to show a present
belief on the part of the declarant that he went to San Francisco,
which, in turn, would be relevant to show that he did go to San Fran-
cisco. In the language of Rule 63(12) (a), a statement of the declar-
ant’s ‘‘then existing state of mind’’ would be used ‘‘to prove the fact
remembered or believed.”’

As a general proposition, it may be said that the existing law does
not permit a declaration showing the ‘‘then existing state of mind,”’
i.e., memory or belief, to be used to prove past acts or conduct of the
declarant and that this provision of subdivision (12)(a) declares the
existing law. For example, in Estate of Anderson,® a declaration of
a testatrix made after the execution of a will to the effect that the will
had been made at an aunt’s request was held inadmissible ‘‘because it
was merely a declaration as to a past event and was not indicative of
the condition of mind of the testatrix at the time she made it. It was,
therefore, not within the exception to the hearsay rule.”’ 1 However,
later cases have developed some exceptions to this general proposition.

One exception to the rule that declarations of memory may not be
used to prove past events has developed in the cases dealing with situa-
tions where intent, or some other mental state, was a material element
of the former act. These cases have held that:

‘When intent is a material element of a disputed fact, declarations
of a decedent made after as well as before an alleged act that indi-
cate the intent with which he performed the act are admissible in

1% Mutual Life Insurance Co. v. Hillmon, 145 U.S. 285 (1892); People v. Alcalde, 24
Cal.2d 177, 148 P.2d 627 (1944).

15 ““One limitation upon the present exception to the hearsay rule is necessary if the
exception is not to swallow up the rule. This limitation is that the courts will not
extend the present exception to admit a declaration that the declarant remembers
or believes a certain matter as evidence that the matter so remembered or be-
lieved is true.” McCorMICK, EVIDENCE § 268 at 568.

10185 Cal. 700, 198 Pac. 407 (1921).

17 1d. at 720, 198 Pac. at 415 (1921).
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evidence as an exception to the hearsay rule, and it is immaterial
that such declarations are self-serving.!®

As previously indicated, these decisions are rationalized on the ground
that ‘‘the stream of consciousness has enough continuity so that we
may expect to find the same characteristies for some distance up or
down the current.’’ 1® Under these cases, it is apparently not important
that the declaration sought to be introduced is in form a declaration
of a present memory of a past act or event. People v. One 1948 Chev-
rolet Conv. Coupe 2® was an action to forfeit an auto for transporting
narcotics. The prosecution sought to prove, by a later declaration of
the driver of the vehicle, that the narcotics were transported with the
knowledge of the driver. The declaration was in the form of a narra-
tive statement of the entire series of events leading up to the acquisi-
tion of the narcoties by one of the car’s occupants and the ultimate
arrest by the police. The declaration was held admissible to show the
previous state of mind—knowledge that an occupant of the car pos-
sessed narcotics—under the ‘‘stream of consciousness’’ rationale. The
court indicated, however, that such evidence was admissible only to
show the necessary knowledge, not to prove the existence of the nar-
cotics. Thus, under existing law, where a previous state of mind is
itself an issue in the case, a statement of a present memory of the
past state of mind appears to be admissible. However, under Rule
63(12) (a) such evidence might be excluded on the ground that it is
a statement of ‘‘memory or belief’’ and is introduced ‘‘to prove the
fact remembered or believed.’’ Therefore, it is suggested that Rule
63(12) be modified so that it will permit the use of present memory
or belief to prove a prior state of mind.

Another exception to the rule that declarations of memory may not
be used to prove past events has been developed in some recent eriminal
cases dealing with the state of mind of various murder victims. From
the holding in People v. One 1948 Chevrolet Conv. Coupe,! one might
conclude that a statement of present memory is admissible to prove a
past state of mind but that the state of mind itself is all that may be
proved by such evidence. The Supreme Court there held that the de-
clarant’s narrative of the past events was admissible to show his mental
state—his knowledge that narcotics were in the car—but was not ad-
missible to show the fact that the narcotics were in the car. This clear
and easily applied distinction, however, is no longer clearly recogniz-
able. In People v. Merkouris,? the defendant was charged with a double
murder. The identity of the killer was disputed. The trial court ad-
mitted several statements that had been made by the viectims to the
effect that the defendant had threatened them. The Supreme Court
held that the statements were admissible to show the mental state of
the vietims, 4.e., to show the victims’ fear of the defendant. Under the
circumstances, though, the fear of the vietims was not itself an issue
in the case. The victims’ fear was relevant only to prove some other

18 Whitlow v. Durst, 20 Cal.2d 523, 524, 127 P.2d 530, 541 (1942). Accord, Waten-
paugh v. State Teachers’ Retirement, 51 Cal.2d 675, 336 P.2d 165 (1959).

l°Cha{%e,2 Progress of the Law-—Evidence, 1919-1922, 35 HAaArv. L. REv. 428, 444
(1922).

”45_gal.zd 618, 290 P.2d 538 (1955).

% I'bid.
153 Cal.2d 672, 344 P.2d 1 (1959).
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fact—that the defendant had in fact threatened them; and the fact
that the defendant had threatened them was relevant to show the de-
fendant was the killer—that he earried out the threats. The Supreme
Court explained its holding as follows:

The declarations that the defendant had threatened the vietims
were admissible, not to prove the truth of the fact directly, but to
prove the victims’ fear.

‘Where, as here, the identification of defendant as the killer is in
issue, the fact that the vietims feared defendant is relevant be-
cause it is some evidence that they had reason to fear him, that is,
that there is a probability that the fear had been aroused by the
vietims’ knowledge of the conduct of defendant indicating his in-
tent to harm them rather than, e.g., that the victims’ fear was
paranoid.??

Thus, the declarations of the victims were admitted, not merely to
show their own mental state nor even to show their owr prior conduct,
but to show the prior ‘‘conduct of defendant indicating his intent to
harm them.’’” (Emphasis added.) The prior conduct of the defendant
indicating such an intent was admissible, of course, to show that he
did harm them. The court justified this extension of the state of mind
exception by the explanation that the statements were admitted, not
to prove the defendant’s conduct ‘‘directly, but to prove the vietims’
fear.”” But this rationale sweeps away all semblance of a hearsay rule.
Any statement of a past event shows the declarant’s state of mind—
his belief that the event occurred and any mental state such belief en-
genders ; if the state of mind-—the belief—is in turn admissible to show
that the fact believed actually occurred, any statement of a past event
is, by a process of circuitous reasoning, evidence of the truth of its
contents.

The state of mind exception was again subjected to the serutiny of
the Supreme Court in People v. Hamilton.** The Hamilton case again
involved a double murder and the principal issue in the case was the
intent with which the defendant killed the victims, Identity was not
disputed. After the defendant testified that he had been invited to
the house of one of the victims on the fatal night, statements of the
victim were admitted indicating that the defendant had threatened
her. The ostensible purpose of this testimony was to show that the
victim feared the defendant, was unfriendly with him and would not
have invited him to the house. Ifence, unlike the statements in the
Merkouris case, which were admitted to show past conduct of the
accused, the vietim’s statements were admitted on the issue of the de-
clarant’s own future conduct. Here, however, the Supreme Court held
that the statements were admitted erroneously. The court pointed out
that the statements included descriptions of past assaults by the de-
fendant upon the victim. The court said the declarations of the de-
cedent were admissible to show her state of mind ‘‘only when such
testimony refers to threats as to future conduct on the part of the
accused, where such declarations are shown to have been made under
circumstances indicating that they are reasonably trustworthy, and

2 Id. at 682, 344 P.2d at 6.
24 55 Cal.2d 881, 13 Cal. Rptr. 649, 362 P.2d 473 (1961).
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when they show primarily the then state of mind of the declarant and

not the state of mind of the accused. But . . . such testimony is not

admissible if it refers solely to alleged past conduct on the part of the

accused.”’ 25

This explanation is not very satisfactory. For some reason statements
of past threats are apparently exempted from the proseription against
statements of past conduect, although it is difficult to discover a dis-
tinguishing principle. Yet, statements that show primarily the state
of mind of the accused are not admissible. Statements of the accused’s
past threats would seem to fall into the ‘‘accused’s state of mind’’
category more than statements of other types of econduct, for threats
are declarations of a state of mind, i.e., intent. Moreover, such state-
ments would seem to be as prejudicial as statements of other past acts,
for it is not illogical to draw the inference that the threats were con-
summated in the charged crime. The court did not discuss in any detail
the fact that, properly presented, much of the evidence would have
been admissible on the issue of the declarant’s future conduet within
the traditional limits of the state of mind exception. Peculiarly, the

Merkouris 26 case was neither cited nor discussed, yet the evidence of

prior threats in that case was apparently used for the specific purpose

of showing the accused’s state of mind, for the evidence was there ad-
mitted to indicate the accused’s ‘‘intent to harm’’ the victims.27

The same problem was again presented to the Supreme Court in

People v. Purvis.?® Here again statements of a victim relating threats

by the accused were admitted. Again the Supreme Court held the evi-

dence was admitted erroneously. The court distinguished the Merkouris
case, for there ‘‘the victims’ statements indicating fear of the defend-
ant were admitted to identify the defendant as the killer.”” Here, ‘‘the
identification of defendant as the killer . . . was [not] in issue.”

Hence, the gap in the hearsay rule created by the Merkouris case has

apparently been limited to situations where identity is in issue.

% Id. at 893-94, 13 Cal. Rptr. at 656, 362 P.2d at 480.

26 People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 (1959).

27 The opinion in People v. Hamilton, 55 Cal.2d 881, 13 Cal. Rptr. 649, 362 P.2d 473
(1961), indicates that the trial was conducted in a manner quite prejudicial to
the accused. This may have contributed to the court’s desire to modify the
state-of-mind rules in order to reverse the conviction. The prosecutor in the
case stated in his opening statement to the jury that he would prove that the
defendant actually performed all of the acts attributed to him in the hearsay
statements of the victim. Of course, at the time of the opening statement he
did not know that the defendant was going to contend that he had been invited
to the victim’s house on the fatal night. Therefore, her state of mind towards
the defendant could not have been relevant at that stage of the proceeding. The
opinion also points out that a great deal of cumulative evidence relating to the
declarant’s state of mind was admitted. Nine witnesses testified to statements
by the victim that the defendant had beaten her and threatened her. It is appar-
ent from the opinion that the prosecutor intended to use this evidence not merely
to show the victim’s state of mind but to show that the defendant had committed
the acts attributed to him in the victim’s statements.

Thus, the real relevance of this evidence was obscured by the prejudicial man-
ner in which it was used. After the defendant had taken the stand and testified
that he enjoyed friendly relations with the victim and that the victim had
invited him to her house on the fatal night, her statements concerning past beat-
ings and threats became very pertinent to the question of whether she would
invite him to her house. When the defendant by his testimony placed the state
of mind of the victim in issue, the evidence of statements by the victim relating
to past beatings and threats became imaterial to a determination of whether
the defendant’s version of the victim’s state of mind was the correct one.

The restrictions placed on state-of-mind evidence in this case seem to permit
only the defendant to introduce a great deal of evidence relating to a victim’s
state of mind and seem to prevent the prosecution from introducing similar
evidence even in rebuttal. Query whether the same result will be reached in a

case that is properly tried.
256 Cal.2d 98, 13 Cal. Rptr. 801, 362 P.2d 713 (1961).
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Rule 63(12) would wipe out the confusion engendered by this series
of cases, for it permits declarations as to a state of mind to be received
only when the state of mind is itself an issue or is relevant to explain
acts or conduct of the declarant, and it does not permit evidence of
memory or belief to be used to prove the fact remembered or believed.
If this last provision is modified, as previously recommended, to permit
memory or belief to be used to prove a prior state of mind, but no fact
other than the prior state of mind, the clear standards set forth in
People v. One 1948 Chevrolet Conv. Coupe ?° will be re-established.

The doctrine that declarations may not be used to prove past events
has one other major exception. Under existing law, the declaration of a
decedent that he has made a will is admissible to show that he actually
made a will.3% Also, the declaration of a decedent that he has a will
in existence is admissible to show that he did not revoke his will.®!
Declarations of a decedent that he has made a will leaving property
to particular beneficiaries are admissible to prove that a document
leaving property to such beneficiaries is in fact the will of the decedent
and not a forgery.?2 In all of these cases the evidence is introduced to
prove that the decedent did or did not do the act declared. However,
under Rule 63(12)(a), a declaration showing a present belief or
memory that an act was done is not admissible ‘‘to prove the fact re-
membered or believed.”’

In this type of case, the necessity for receiving this type of evidence
is usually great. The testator is always dead and there is often no
other evidence by which the fact in issue may be proved. The evidence
is generally trustworthy, for a person would have little or no reason
to make false declarations concerning his making or failure to make a
will. Therefore, it is suggested that Rule 63(12) be amended to pre-
serve the existing law in regard to the will cases. This could be ac-
complished by revising the language of Rule 63(12) to include a pro-
vision which would permit the court to admit ‘‘A statement of the
declarant that he has or has not made a will, or a will of a particular
purport, or has or has not revoked his will.”’

Rule 63(12)(b)

Clause (a) of Rule 63(12) deals only with declarations of then
existing physical, mental, or emotional condition. Declarations of pre-
vious symptoms, pain or physieal sensation are not, therefore, made
admissible by this clause. Such declarations are, however, made ad-
missible under certain conditions by eclause (b) of Rule 63(12). The
conditions are (1) the declaration must be made to a physician, and
(2) the physician must be consulted for treatment or for diagnosis
with a view to treatment. When these conditions are met the declara-
tion is considered manifestly reliable, even though it deals with past
rather than present conditions. There is good reason, therefore, for
recognition of this limited exception to the hearsay rule.3®

2 45 Cal.2d 613, 290 P.2d 538 (1955).

® Estate of MOPI‘ISOn 198 Cal. 1, 242 Pac. 939 (1926

st Estate of Thompson, 44 Cal. App.2d 774, 112 P. 2d 937 (1941).
% Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (192

8 MCCORMICK, EVIDENCE § 266 ; (3 ‘W IGMORE, EVIDENCE § 1722(e).
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Is it, however, a new exception? In this jurisdiction and in most
other jurisdictions the answer is “‘Yes!” 3* Current California law on
the question is summarized by the following from Willoughby v.
Zylstra:

Declarations and statements, made to an examining expert by an
injured party, of previous condition and past suffering, when de-
clared by the expert to be necessary to enable him to form an
opinion as to the nature and extent of disease or injury, and
when such statements constitute in part the basis upon which the
opinion of the expert is based, are admissible, not for the purpose
of establishing the truth of the statements but to serve as a basis
for the medical opinion the expert is about to give.3?

Under this rationale, although the patient’s statements are repeated
by the doctor-witness, the jury eannot consider the patient’s state-
ments as substantive evidence.3® It follows, too, that as nonsubstantive
evidence the statements are not hearsay.?” However, under clause (b)
of Rule 63(12), the statements would be admissible as substantive evi-
dence, although, as such, they constitute hearsay.3® The new exception
gives this reliable evidence the full value it possesses logically. There
is additional merit in the elimination of the jury-confusing charge re-
quired by the current view.

The new exception is limited, however, to the situation of a doctor
consulted for treatment or for diagnosis with a view to treatment.3?
As to consultation for the purpose of enabling the doetor to form and
give an opinion as an expert witness,?® the presently prevailing non-
substantive evidence view would continue to be operative.

1"

Discretion: “Unless the judge finds it was made in bad faith . . . .

Any statement of the kind deseribed in Rule 63(12) (a) or (12)(b)
is to be excluded if the judge finds that the statement was made in bad
faith. This gives the trial judge considerable leeway of diseretion.®!
However, is this a broader diseretion than the judge now possesses
under the current exception for statements of a mental or physiecal
condition? Wigmore emphasizes the requirement of the present ex-
ception that the statement be made ‘‘without any obvious motive
to misrepresent’’ 42 and must ‘‘appear to have been made in a natural
manner and not under circumstances of suspicion.’’#® This require-
ment is stated in at least one California case ** and is no doubt implieit

34 6 WIicMORE, EVIDENCE § 1722 (¢).

3.5 Cal. App. 2d 297, 300-01, 42 P.2d 685, 686 (1935).

”Seel71;{CC())RMICK "BVIDENCE § 266 n.d and § 265, p. 565; 6 WIGMORE, EVIDENCE §

0(1).

37 Ibid.

38 “While the California cases permit a physician, in giving expert testimony, to base
it, in part, on the case history as related to him by _the patient, including state-
ments descriptive of past pain, and to testify to such declarations, the local rule
appears to be that such declarations are not entitled to assertive use, i.e., are
not to be taken as evidence of ‘past pain.’ The proposed rule [clause (a)] would
abrogate any such limitation.” Falknor, The Hearsay Rule and Its Exceptions,
2 U.C.L.A. L. REv. 43, 75 (1954). See also Comment, 43 MINN. L. Rev. 149
(1958).

®F.g., People v. Wilson, 25 Cal 2d 341 153 P.2d 720 (1944).

© R.g., Willoughby v. Zylstra, 5 Cal. App.2d 297, 42 P.2d 685 (1935).

4 See discussion in text on Uniform Rule 63(4) pPp. 462-65, supra for an analysis of
the good faith concept.

42 6 WI1GMORE, EVIDENCE § 1714 at 58.

$1d. § 1725 at 80.

4 People v. Alcalde, 24 Cal.2d 177, 148 P.2d 627 (1944).
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in others.?® Professor McCormick is of the opinion that in praectical
operation this element of the exception probably amounts to this:

[T]he trial judge has the duty to consider the circumstances under
which the declarations were made and to determine (largely in
his discretion) whether they were uttered spontaneously or design-
edly with a view to making evidence.%®

If this is a fair summary of current law, and we believe it is, then the
good faith condition in Rule 63(12) is merely a formula for vesting
in the court substantially the same discretion which exists today.

Conclusion

It is recommended that Rule 63(12) be amended as suggested so that
it will not alter the existing law and that it be approved as so amended.?’

45 See cases, such as Cripe v. Cripe, 170 Cal. 91, 148 Pac. 520 (1915), that state the
terms of the exception without including the element of ¢ naturalness and free-
dom from suspicion.” These cases should not, however, be read as rejecting this
element. This is especially so when, as in the Cripe case, Wigmore is cited as
authority for the exception.

48 McCORMICK, EVIDENCE § 265 at 562.

4 The N. J. Committee, the N. J. Commission, and the Utah Committee all approve this
subdivision without substantial modification. N. J. CoMMITTEE REPORT 143; N. J.
CoMMISSION REPORT 59 ; UTAH FINAL DRAFT 37.
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Rule 63(13)—Business Entries and the Like
Rule 63(13) provides as follows:

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except:
* * *

(13) Writings offered as memoranda or records of acts, condi-

tions or events to prove the facts stated therein, if the judge finds

. that they were made in the regular course of a business at or about

the time of the act, condition or event recorded, and that the

sources of information from which made and the method and cir-

cumstances of their preparation were such as to indicate their
trustworthiness;

The Commissioners on Uniform State Laws state that Rule 63(13)
‘‘embodies the substance’’ of the Uniform Business Records as Evi-
dence Act. California adopted this Act in 1941 as Sections 1953e-1953h
of the Code of Civil Procedure. A brief comparison of these sections
and the Uniform Rules counterparts follows.

Section 1953e defines the term ‘‘business’’ as follows:

The term ‘‘business’’ as used in this article shall include every
kind of business, profession, ocecupation, calling or operation of
institutions, whether carried on for profit or not.

Rule 62(6) contains an identical definition.
Section 1953f prescribes as follows the conditions respecting admis-
sibility :
1953f. A record of an act, condition or event, shall, in so far
as relevant, be competent evidence if the custodian or other quali-
fied witness testifies to its identity and the mode of its preparation,
and if it was made in the regular course of business, at or near
the time of the act, condition or event, and if, in the opinion of
the court, the sources of information, method and time of prep-
aration were such as to justify its admission.

Comparison of the above with Rule 63(13) reveals verbal differences
but no differences of substance. It is true that Section 1953f includes
the condition ‘‘if the custodian or other qualified witness testifies to
its identity and the mode of its preparation’’ whereas Rule 63(13)
omits this condition. Nevertheless, this difference is not important. The
other conditions of Rule 63(13) require the proponent to make a foun-
dation consisting of identity-and-mode-of-preparation evidence. Under
Rule 63(13) the judge must find not only that the record was ‘‘made
in the regular course of a business,”” but also that ‘‘the sources of in-
formation from which made’’ and the ‘‘method and circumstances’’ of
preparation indicate ‘‘trustworthiness.”” If proponent is to convince

(515)
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the judge on these foundational matters he must come forward with
evidence (apart from the record itself) both authenticating (identify-
ing) the record and validating it as a trustworthy document. Probably
the Commissioners on Uniform State Laws omit any explicit require-
ment of identity evidence in Rule 63 (13) because of their inclusion in
Rule 67 of the general principle that ‘‘authentication of a writing is
required before it may be received in evidence.”’

Both Section 1953f and Rule 63(13) vest a large amount of discre-
tion in the judge. In this respect the only differences between the two
provisions appear to be verbal rather than substantive.

In 1959, California’s version of the Uniform Business Records as
Evidence Act was revised by the addition thereto of Section 1953f.5 of
the Code of Civil Procedure.! This section reads as follows:

Subject to the conditions imposed by Section 1953f, open book
accounts in ledgers, whether bound or unbound, shall be competent
evidence.

This section was enacted along with a companion measure which added
Section 337a to the Code of Civil Procedure.?2 The latter section defines
““‘book account’’ to mean a detailed record of transactions between a
debtor and creditor entered in the regular course of business and kept
in a reasonably permanent form such as a bound book, sheets fastened
in a book or ecards of a permanent character.

This legislation was apparently adopted to overcome decisions such
as that in Tabate v. Murane.® There, the plaintiff sought to recover on
an open book account consisting of 12.separate sheets of paper which
had never been bound together, but which were stapled together for
purposes of trial. The court held that the sheets did not constitute an
account book and that the staple did not cure the defeect. ‘‘Notations
made upon loose sheets of paper are not accorded the presumption of
accuracy and reliability which they have when entered in book form,
and are therefore inadmissible as books of aceount.’’* If strictly ap-
plied, this decision might have precluded reliance upon card files used
in business machines as a ‘‘book account.”” The enactment of Sections
337a and 1953f.5 make clear that such card files are also ‘‘book ac-
counts.”’ &

The problem with which this legislation deals, however, is not an
evidence problem so much as it is a statute of limitations problem.
Section 337 of the Code of Civil Procedure provides that an action
must be brought upon a ‘‘book account’’ within four years. The term
““book account,’’ though, is not used in the Uniform Business Records
as Evidence Act, and the cases construing that act have made it clear
that business records evidence is not restricted to evidence contained
in ““book accounts.”’ The cases have admitted as business records such
evidence as a loose memorandum by an ambulance driver indicating
the purpose of a trip,® a tally sheet used to note the number of produce
s Gal Stat. 1959, . 1009, § 1, p. 3033.

Cal, Stat. 1959, ¢. 1010, 303
276 Gl Kpp.3d’ 887, 174 P.ga 6k (1946).
+1d. at 890, 174 P,2d at 686.

5In Thompson v. Machado, 78 Cal. App.2d 870, 178 P.2d 838 (1947) (hearing deniedf,
the court concluded that loose ledger sheets made up by business machine did

constitute a ‘“book account.”
¢ Gallup v. Sparks-Mundo Engineering Co., 43 Cal.2d 1, 271 P.2d 34 (1954).
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boxes stacked behind a grocery store,” completed appraisal forms from
a bank’s loan file,® tags prepared by a linen supply company for de-
livery to customers showing the amount of linen delivered and re-
turned,? and crude oil invoices showing the amount of oil delivered to
the issuing company.l® Tabata v. Murane ' did not construe the Uni-
form Aect and expressly declined to decide whether the documents in-
volved in that case were admissible as business records under the
Uniform Act.

Section 337a of the Code of Civil Procedure appears to solve the
problem raised by Tabata v. Murane.l? At most, Section 1953f.5 merely
makes explicit the liberal case-law rule. However, the section may have
the effect of limiting the provisions of the Uniform Act as it was con-
strued by prior cases. The section could be construed to limit evidence
of accounts to ‘‘open book accounts in ledgers, whether bound or un-
bound.”” Such a limitation would be undesirable and was probably
not intended by the authors of Section 1953f.5. The omission of the
language of Section 1953f.5 from Rule 63(13) would preclude the
possibility of the exclusion of competent evidence by an unduly re-
strictive construction of that language.

We cannot perceive any changes (except formal ones) that would
result from the substitution of Rule 62(6) and Rule 63(13) for Code
of Civil Procedure Sections 1953e-h 12 and, therefore, these sections
are recommended as drafted by the Commissioners on Uniform State
Laws.14

" People v. Woods, 157 Cal. App.2d 617, 321 P. 2d 477 (1958).

8 Cole v. Ames, 155 Cal. App.2d 8, 317 P.2d 662 (1957).

® Oakland California Towel Co. v. Zanes, 81 Cal App.2d 343, 345, 184 P.2d 21, 22
(1947) ; the court, in distinguishing ‘Tabata v. Murane, 76 Cal. App.2d 887, 174
P.2d 684 (1946), stated: “That case involved the question of the admismbmty of
similar evidence to prove a book account. But this case is not a suit on a book
account and the cited case has no bearing.”

1 Doyle v. Chief Oil Co., 64 Cal. App.2d 284, 148 P. 2d 915 (1944).

u7¢ Cal. App.2d 887, 891-92, 174 P2d 684, 687 (1946).

1276 Cal. App.2d 887, 174 P.2d 684 (1946).

13 Section 1953g of the Code of Civil Procedure provides: “This article shall be so
interpreted and construed as to effectuate its general purpose to make uniform
1t)he l?vg of those States which enact it.” Section 1953h states how the article may

e cited.

Possibly some such provision as Section 1953g should be enacted and made
applicable to all the Uniform Rules that are adopted. There is, however, no rea-
ggrzltf) make such a provision specially applicable to Uniform "Rules 63(13) and

See generally Emerson, Business Entries: Their Status Under the Uniform
Rules and Present Law, 26 U. CINC. L. REV. 591 (1957) ; Green, The Model and
Uniform Statutes Relating to Business Entries as Emdence 31 TuiL. L. Rev.
49 (1956) ; Laughlin, Business Entries and the Like, 46 Towa L. Rev. 276 (1961) ;
Polasky and Paulson, Business Entries, 4 UTAH 1. Rev. 827 (1955) ; Rogers,
Hospital Records as Evidence, 35 CALir. ST. B. J. 552 (1960) ; Comment, 1957
U. ILL. L. F. 484.

14 The N. J. Committee, the N. J. Commission, and the Utah Committee all approve
this’ subdivision without significant modification. N. J. CoMMITTEE REPORT 145;
N. J. CommI8s10N REPORT 60 ; UTAH FINAL DrAFT 38.
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