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7/31/64

First Supplement to Memorandum 64-4.9

Subject: Study No. 34.(L) - Uniform Rules of EVidence (Evidence Code --
Division 10 --Hearsay Evidence)

Attached to this memorandum is a revised outline of Division 10 and

a revision of pages 1000 through 1004 of the Hearsay Division. Also

attached is a revision of pages 1000 through of the Comments relating

to the Hearsay Division. This memorandum will discuss the problems

presented in these revised pages. Memorandum 64-49 discusses the problems

presented by pages 1005 et seq. of the Hearsay Division and the related

Comments.

The following matters should be noted in regard to these revised pages:

Section 1200

Section 1200 has been revised to reflect the actions of the Commission

at the July meeting. The Commission instructed the staff to include the

definition of "hearsay evidence" in the section. IThether the definition

should be repeated in the definitions division was left to the staff's

discretion. We did not repeat the definition; instead, we provided in

Section 155 as follows:

155. "Hearsay evidence" is defined in Section 1200.

The cross-reference avoids the necessity for amending two sections whenever

the definition is to be altered.

The Commission also instructed the staff to redraft the rule to permit

the courts to develop additional hearsay exceptions. Section 1200 has

been amended to reflect these changes.

Section 1205

At the July meeting, the Commission instructed the staff to prepare a
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recommended Section 1205 and to state the policy reasons for

including some hearsay exceptions and excluding others. Section

1205 has been prepared to carry out that instruction.

The policies applicable seem to be the following: We deleted

Rule 64 from the URE originally because the right of discovery

provided in civil actions seemed adequate to protect the parties

to civil actions against unfair surprise. When we considered

the comments to our tentative recommendation, we discovered that

our rationale did not take criminal cases into account. In

criminal cases, the defendant has quite a broad right of discovery.

The prosecution's right of discovery was, until recently, non-

existent; and the scope of the prosecution's recently discovered

right of discovery is still largely unknown. If the Supreme

Court's decisions are construed as broadly as possible, it may

be possible for the prosecution to discover any documentary evi

dence the defendant intends to introduce at the trial. In any

event, the Commission believed that the greatest need for Section

1205 was caused by the limited right of the prosecution to

discovery in criminal cases. Hence, the exigencies of the pro-

secution should be of paramount concern in considering the

details of Section 1205.

The especial need for Section 1205 stems from the lack of

opportunity to confront and cross-examine the hearsay declarant.

Concern over the accuracy of the evidence of the hearsay state-

ment is not involved. If we were concerned with the accuracy of

the evidence offered, we would have no reason to limit Section
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1205 to hearsay evidence. Since we are not creating a similar

condition for the admissibility of other documentary evidence,

we must believe that ordinary discovery techniques and the right

to confront and cross-examine the witnesses at the trial are

sufficient protection against the introduction of unreliable

evidence. Therefore, hearsay exceptions should be included within

the section only when there is especial need to check the accuracy

of the perceptions and the veracity of the declarant as distin-

guished from the accuracy of the perceptions and the veracity of

the witness who testifies to the hearsay statement.

Another consideration is the extent to which particular

kinds of hearsay appear in writing. If statements within an ex-

ception usually are not in writing, a party might be unfairly

trapped by the 1205 requirement in the rare case in which he seeks

to introduce a written statement of the particular kind.

Finally, we think the matters included should fall in easily

recognized, broadly defined categories. Counsel should not be

required to make subtle distinctions between similar kinds of

evidence in order to comply with a procedural requirement of this

sort when such distinctions otherwise are principally of academic

interest.

With the foregoing policies in mind, we have concluded that

we should include and exclude hearsay exceptions as indicated in

the following list. In some cases, we may have made seemingly

inconsistent decisions. However, lines have to be drawn some-

where, and where we think policies indicate the line should be
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one place, others may think that the line should be in a slightly

different place. Nonetheless, these are our recommendations:

Article 1 (Confessions and Admissions). EXCLUDE. So far

as direct and adoptive admissions are concerned, it seems clear

enough that we are concerned solely with the accuracy of the

evidence given at the trial. There is no need for a party to

confront and cross-examine the declarant to test the accuracy of

the hearsay statement. He was the declarant.

We think that the same rule should apply to authorized ad-

missions and to admissions of persons whose right or duty is in

issue. The real problem is whether the party in fact authorized

the admission or whether the declarant in fact made the statement;

and whether he did or not is a matter involving the veracity of

witnesses at the trial who may be confronted and cross-examined.

Possibly unauthorized written statements of agents, partners,

and employees, that relate to the subject matter of the agency,

partnership, or employment should be subject to the procedure;

but there is such a subtle distinction between these and author-

ized admissions, and so few of such statements are in writing,

that we think to include them would probably trap more parties

unjustifiably than the inclusion would ever protect.

Artiale 2 (Declarations A;ainst Interest). EXCLUDE. Here,

we think the real need for cross-examination relates to the

witnesses at the trial. Some may disagree, but we think that the

"against interest" test sufficiently verifies the hearsay state-

ment that pretrial notice is not required. Then, too, most of

such statements wi._'_l not be in writing.
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Article 3 (Prior Statements of Witnesses). EXCLUDE.

Inconsistent statements cannot be included without destroying the

efficacy of this form of impeachment. It is impractical to in-

clude consistent statements because a party cannot anticipate when

his witness is going to be attacked in the requisite manner. It

is unnecessary to include recorded memory because the declarant is

at the trial and subject to cross-examination.

Article 4 (Spontaneous, etc. Declarations). EXCLUDE. Here,

few of the declarations, if any, will ever be in writing. The

fact that such statements are natural effusions, not deliberative

statements, seems sufficient to warrant omitting these statements

so long as there is adequate opportunity to cross-examine the

trial witness. The main question involves the foundational facts

of spontaneity, etc., and a party has an adequate opportunity to

examine into those facts at the trial. Dying declarations are

excluded because, in addition, it would be impossible to cross-

examine the declarant even if notice were given.

Article 5 (State of mind, physical symptoms). EXCLUDE.

There is an additional problem associated with the state of mind

exception that does not appear irr regard to the others. Frequent-

ly state of mind evidence consists of statements that are circum-

stantial evidence of the state of mind, not hearsay evidence. For

example, a homicide victim's prior statements that she feared the

defendant are hearsay evidence of her state of mind, but her

statements that the defendant threatened her or beat her are cir-

cumstantial evidence of her state of mind. The two varieties of
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state of mind evidence shade into each other. We see no reason

to compel pretrial notice of intention to offer one variety and

require no such notice of intention to offer the other. Compel-

ling such a nice distinction --which will be of academic interest

only in most cases --will, we think, entrap more parties than it

will protect.

Then, too, most of these statements are not in writing;

hence, the 1205 requirement would apply to only a few. We don't

think that it is desirable to impose the requirement on only a

few of the statements that are within a particular exception.

Article 6 (Statements Relating to Wills, Claims Against

Estates). EXCLUDE. These exceptions are, for all practical pur-

poses, limited to civil actions. Hence, the normal discovery

techniques may be used. The need for 1205 is minimal.

Then, too, a decedent's statements concerning his will are

quite similar to the statements within the state of mind exception

in that they are statements of his belief concerning certain

facts. Other evidence that is circumstantial in nature may also

be introduced concerning that belief. To require compliance with

Section 1205 would force a discrimination in treatment between the

two kinds of evidence that we do not think is warranted. Moreover,

it is the declarant's own intent the court is seeking to discover

and to carry out. Hence, it seems to us that the principal question

before the court is whether the decedent in fact made the statement

--and this involves the veracity and reliability of the evidence

offered, not the veracity and reliability of the declarant.

-6-

MJN 1406



C
The exception for the statements of a decedent in actions

against his estate was created to balance the fact that we are

permitting the claimant to testify in the action. The claimant

does not have to give pretrial notice of his testimony; hence, we

see no reason for the estate to give pretrial notice of the

decedent's hearsay.

Article 7 (Business Records). INCLUDE. A business record

is authenticated by the custodian. He is likely to have little or

no knowledge concerning the subject matter of the particular entry.

Yet the adverse party's principal concern is with the veracity of

the original declarant and the reliability of his perceptions.

Here we are not dealing with natural or spontaneous effusions; we

are dealing with carefully considered declarative statements. In

McDowd v. Pig'n Whistle Corp., 26 Cal.2d 696 (1945), the court

held that the business records exception justified admission of

a medical diagnosis appearing in a hospital record. In People v.

Gorgol, 122 Cal.App.2d 281 (1953), a hospital record was admitted

under the business records exception even though it contained the

statement (the defendant was already under investigation for the

charged crime): "I believe that the patient may be endeavoring

to manipulate his way into the hospital in order to strengthen his

defense." The court justified admitting the statement under the

business records exception because the physician making the report

would have been permitted to say the same thing in substance --but

perhaps not the same words --if he had testified as a witness. See

122 Cal.App.2d at 302. We think that the policy underlying 1205

requires that the adverse party be given an opportunity to check
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these statements prior to trial. Cross-examination of the custo-

dian affords no protection at all.

;Moreover, our decision on business records is strongly in-

fluenced by our decision on official records, for frequently

official records can be qualified under both exceptions. We would

not want to create a large gap in our requirement relating to

official records by permitting those records to be offered under

another exception that does not require compliance with 1205.

Then, too, to distinguish between a record of a private hospital

and a record of a public hospital insofar as 1205 is concerned

seems to make little sense. And, to distinguish between the

records of private schools and public schools, privately owned

utilities and publicly owned utilities, etc., similarly makes

little sense.

Accordingly, we think the need for determining the identity

of the original declarant and his reliability is sufficiently

great insofar as business records are concerned that they should

be included in Section 1205.

Article 8 (Official Records). INCLUDE. Many of the consid-

erations discussed in regard to business records are applicable

here. But, in addition, an official record will be admitted in

some cases without an appearance even by the custodian. Hence,

the opportunity for cross-examination at the trial may be totally

lacking. Our principal concern is with the accuracy and reliabi-

lity of the original declarant --there is not much chance that the

evidence offered will be incorrect --hence, the official records
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exception seems to fall clearly within the criteria we discussed

that indicate a need for inclusion within 1205.

Article 9 (Former Testimony). INCLUDE. Here, again, we are

concerned principally with the reliability of the original declar-

ant. There seems to be little likelihood that there will be

serious dispute over the evidence of the former testimony in the

usual case. The party concerned will have no opportunity to test

the declarant by cross-examination at the trial. He is being com-

pelled to rely on cross-examination at another place, in another

trial, under different circumstances. Hence, he might at least

be given some advance warning so that he can substitute investi-

gation for cross-examination if he so desires.

Possibly former testimony offered against a person who was a

party to the former proceeding might be excluded on the ground

that opportunity for personal examination of the declarant has

already been provided. However, we think the rule will be easier

to administer if parties are not required to distinguish between

different kinds of former testimony for procedural purposes. More-

over, direct examination under different circumstances, or even

cross-examination under different circumstances, may not be an

adequate substitute for pretrial notice and an opportunity for

further investigation.

Article 10 (Judgments). EXCLUDE. Here we are concerned

almost exclusively with the accuracy of the evidence being offered.

The party is not going to call the judge for cross-examination. He

is not going to question the jurors. They have no personal know-
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ledge to impart. We see no reason for the inclusion of judgments

that is not applicable to all other forms of evidence.

Moreover, it seems to us unwise to create a procedural dis-

tinction between judgments offered as hearsay and judgments offered

for some other purpose --such as credibility.

Article 11 (Family History). EXCLUDE ALL EXCEFTCHURCH

RECORDS AND CERTIFICATES. Ue include church records and certifi-

cates for the reasons applicable to business and official records.

The remainder of the sections in the article are excluded for a

variety of reasons. Many of the statements will not be in writing,

so a uniform rule applicable to substantially all of the evidence

admissible under the article will not be achieved. Other articles

included in 1205 refer to evidence that is almost always in writing,

We think, too, that our primary concern is with the accuracy of the

testimony at the trial. Did the declarant actually make a state-

ment, ante litem motam, concerning his own pedigree? Was the

declarant actually so closely associated with the family whose

history he stated that he was virtually a member of the family?

The determination of these questions involves principally the

veracity of trial witnesses, and we see no particular need to in-

vestigate the substance of their expected testimony that is dis-

tinguishable in any degree from the need to investigate the

testimony of any other witness.

Entries in family bibles, carvings on crypts and gravestones,

etc., will of course be in writing. But, nonetheless, we think

the principal concern is again with the accuracy of the evidence

at the trial.
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Article 12 (Reputationc Statements Concerning Boundary).

EXCLUDE. We have excluded the reputation exceptions because

reputation evidence is usually not in writing. Moreover, the

principal concern seems to be with the sufficiency of the trial

witnesses actual knowledge of the reputation.

The exception for statements concerning boundary might be

included, for there appears to be some need to investigate the

accuracy of the declarant's perception and narration as well as

the accuracy of the evidence offered. However, the exception is

little used. It has appeared in but three cases --two in 1860.

The original declaration is likely to be oral, so that a general

rule applicable to most statements within the exception will not

be created by inclusion of it within Section 1205. Hence, on

balance, we have concluded that it is more desirable to exclude it.

Article 13 {Diapositive Instruments and Ancient Writings.

INCLUDE. It may he that there is little to distinguish these ex-

ceptions in principle from the family history exceptions. However,

the declarations involved here are required to be in writing.

Hence, unlike the family history exceptions, we can here impose a

procedural requirement applicable to a complete category of evidence.

There are other reasons indicating exclusion. The principal

matters to be investigated seem to be the foundational facts for

admissibility --have the dealings with the property been consistent

with the statement? --has the statement actually been acted upon as

if true by the persons interested? These questions involve the

veracity of the trial witnesses, not the reliability of the

hearsay declarant.
-11-
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Nonetheless, we recommend inclusion because there does

seem to be some need to investigate the reliability of the original

declarantes information as well.

Article 14 (Commercial. Scientific, and Similar Publications).

INCLUDE. The early California cases (the only authorities on the

subject) excluded commercial lists and the like --stock market

quotations, price lists, etc. --unless an adequate foundation was

laid in the form of evidence of the manner in which.the list was

prepared. The proponent was supposed to show whether the report

was based on reports of actual sales, the sources of information,

etc. Section 1340 dispenses with this foundation and substitutes

the foundation of reliance by persons engaged in a particular

occupation. The previous foundational facts, however, would seem

to be an appropriate subject for inquiry and a proper basis for an

attack on the reliability of the hearsay evidence. Hence, the

1205 notice is required in order to provide a party with opportu-

nity to make the requisite investigation.

The California cases have limited the exception in Section

1341 (historical works, books of science or art) to matters which

almost qualify for judicial notice. See Hearsay Study on URE 63(31).

Certainly the facts of general notoriety aid interest provable

under Section 1341 shade into the indisputable facts or facts of

common knowledge of which judicial notice may be taken. 'a As a

party must give adequate opportunity to the adverse party to meet

his request for judicial notice of these matters, we think a party

should also give adequate opportunity to the adverse party to meet
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his evidence when he decides to prove such facts by evidence in-

stead of relying on judicial notice.

The foregoin7 are our recommendations on inclusion and ex-

clusion of hearsay exceptions from Section 1205. You will notice

that the first subdivision of Section 1205 refers to all official

writings. This is because many official writings may be admitted

under some specific statute relating thereto instead of the general

official records exceptions found in Article 8.

The second subdivision of Section 1205 is worded as it is in

order that evidence that qualifies

one listed may be admitted without

though it might also be admissible

listed in Section 1205.

We have followed in general the form of

the New Jersey Supreme Court Committee inby

under an exception other than

regard to Section 1205 even

under one of the exceptions

the rule recommended

Section 1205 instead

of the URE Rule 64. For comparison, URE Rule 64 is as follows

Any writing admissible under exceptions (15), (16),
(17), (18), and (19) of Rule 63 shall be received only
if the party offering such writing has delivered a copy
of it or -so much thereof as may relate to the contftversy,
to each adverse party a -reasonable time before -trial un-
lesS the judge finds that such adverse party has not been
unfairly surprised by the failure to deliver such a copy.

The version now recommended by the New Jersey Committee

is contained in Memorandum 64-49, p. 5.
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Section 1223.

You instructed the staff to see if the parenthetical phrase

"or in the judges discretion as to the order of proof subject to"

could be moved from its location immediately after the word "after".

Subdivision (b) reflects this change. As similar provisions appear

in Sections 1224 and 1225, we made comparable changes in those

sections.

Section 1224.

The Commission directed the staff to revise Section 1224 to

provide for the admission of co-conspirators7statements made before

the party became a participant in the conspiracy as well as such

statements that are made while the party was a participant in the

conspiracy. This change, together with the change conforming to

the revision of Section 1223(b), necessitated some redrafting.

The revision of the section is indicated below:

- - 1224. Evidence of a statement offered against
a party is not made inadmissible by the hearsay rule if:

ta) The statement [48-that-6f-a-ee-eeRgflpateld-e
the-papfl] was made by thee declarantwhile participating
in a conspiracy to commit a crime or civil wrong and
within the scope of his expressed or impliedauthority-
to act in furtherance of the objective of that conspiracy;

(b) The "Statement was made [dflig-ke-emsteRee
e-the-sess!kpaey-aR4-:;a-Pelpthapanee-ef-the-eismmea
edeet-#helaeeg] prior to or during the time that the
party' was also participating in that conspiracy; and

(c) The evidence is offered either after [7or-4n
tthe-3i14geLs-4sepfliem-as-te-tke-epdep-ef-ppeef-selladeet
ten admission of evidence sufficient to sustain a find-
ing of the LeHAeteage-eg-t4e-sessp&paey-and-that-the
deelapaRt-a144-the-papty-wepe-keth-paes-#8-the-een-
sflPaey-at-#ke-t4Re-the-st,atement-was-ma4e] facts
specified in subdivisions (a) and (12J or, in the
nudge,s "discretion as to the order Of proof, subject
to the admission of such evidence.
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Note particularly the revision of subdivision (a). Several

times when this section has been under consideration doubt has

been expressed as to the exact meaning of the phrase "in further-

ance of the common object thereof". We have spelled the meaning

out at greater length in subdivision (a) so that it will be

abundantly clear that we are dealing here with one kind of an

authorized admission.

Sections 1226 and 1227.

The Commission asked the staff to consider Section 1226

as revised to determine whether its reference to "right" is

too broad --are more cases covered by the amended section than

were intended to be covered by the amendment? The Commission

also asked the staff to consider whether there are other '

situations analogous to those mentioned in Sections 1226 and

1227 where the same principle should be applied.

Sections 1226 and 1227 do, as a matter of fact, touch upon

a larger principle. It is discussed at some length in Wigmore,

Evidence §§ 1077-1086. The two branches of the principle are

as follows:

So far as one person is privy in obligation with
another, i.e., is liable to be affected in his obliga-
tion under the substantive law by the acts of the
other, there is equal reason for receiving against
him such admissions of the other as furnish evidence
of the act which charges them equally. [4 Wigmore,
Evidence 118.]

The admissions of one who is privy in title stand
upon the same footing as those of one who is privy in
obligation (ante, §1077). Having the same interest
to learn the facts and the same motive to Make correct
statements, and being identical with the party (either
contemporaneously or antecedently) in respect to his

-15-
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ownership of the right in issue, his admissions may, both in
fairness and on principle, be proffered in imcachment of the
Present claim. [4 Wigmore, 2vidence 134-135.1

Section 1226 (before its amendment atthe_July meeting) expressed the

first branch of this principle. If a party --for example, a surety --is

liable to be affected by the acts of another --in our example, his principal --

the statements of the other are as admissible against the party as they

are against the declarant. Wigmore gives as examples the principal-

surety case, authorized admissions, and statements of join..; obligors.

The amendment made of Section 1226 at the July meeting (inserting

"right") was an attempt to articulate the second branch of the principle.

Wigmore gives as examples statement3 of a decedent offered against his

executor (under our statute as it read before the July meeting, such state-

ments could be offered against the executor in an action against the estate

but not in an action brought by the estate), statements of a bankrupt

offered against the trustee in bankruptcy, and statements of a grantor of

property offered against a grantee.

The coumon law carried this principle to the Point of making admissible

against a party any statement of a co-owner, joint obligor, joint obligee,

etc. The Crnmission rejected this aspect of the common law when it

decided that Section 1870(5) of the Code of Civil Procedure should be

repealed. The Commission at cne time also rejected the principle that the

statement of a predecessor in title should be admissible against the

successor and decided that Section 1849 should be repealed. See Hearsay

Study pp. 597-598.

The rationale in the study that previously was deemed persuasive would

justify omitting entirely Sections 1226 and 1227 as 7.fl:21 as the existing Code

-16-
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of C_vil Procedure sections relatin: to statements of joint owners and

predecessors in interest. It still persuades us thcl-e si,orld be no general

exception for statements of persons jointly interested. But, to permit

qdflissions of a decedent to be introduced in actions aainst his estate

and to require their exclusion in actions brought his estate seems

totally unjustifiable. Accordingly; we recommend he retention of

Sections 1226 and 1227 with certain modifications. The modifications

have necessitated a certain amount of redrafting. Tie have now articulated

the principles involved in three sections --Sections 1226, 1227, and 1228.

The principles that we have identified and have attempted to draft in

statutory form are as follows:

1. When the liability of a party is dependent upon the liability

of another; a statement by that other is as admissible against the party

as it would be against the declarant in an action on that liability.

Conversely; where the right of a party that is being asserted in action --

such as a right to damages for the defendant's neglicence--may be defeated

by a showing of a breach of duty on the part of another --such as contributory

necli;ence--a statement by that other person is as admissible against the

party as it would be against the declarant if he wore the party.

Section 1226 now expresses this principle. Ue have eliminated the

word "right" from the draft so that the admissibility of statements of

declarants whose right or title is in issue might be handled in a separate

section. -The principal change in Section 1226 from the form in which it

appeared at the July meeting is the insertion of the reference to "breach

of duty". We believe this specific reference is necessary because the

word "duty" alone does not appear to pick up the cases we believe should be
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included. The word "duty" by itself appears to refer to some existing

duty that is to be enforced as distinguished from a past duty that has

been breached.

2. When a right or title asserted in an action requires a determination

that such right or title existed or exists in another --as for example,

when an executor brings an action upon a cause of action of his decedent --a

statement made by that other person while the holder of the right or

title in question is as admissible against the party as it would be against

the declarant if he were the party.

The insertion of the word "right" in Section 1226 was an attempt to

state this principle. We believe that it is now stated more accurately

in [Jection 1227. Under Section 1227, as under the canon law, a statement

made by the prececessor in interest after parting with title is inadmissible

under this principle.

Subdivision (b) of Section 1227 contains the phrase "while the

declarant was claimed by the party to be the holder . . ." for the following

reasons stated by Wigmore:

It is to be noted that, upon this principle, statements made
before title accrued in the declarant will not be receivable. On

the other hand, the time of divestiture, after which no statements
could be treated as admissions, is the time when the party against
whom they are offered has by his own hypothesis acquired the title;
thus, in a suit, for example, between A's heir and A's grantee, A's
statements at any time before his death are receivable against the
heir; but only his statements before the grant are receivable against
the grantee. [4 Wigmorel Evidence 153.1

3. wrongful death cases, and wrongful injury of a child (C.C.P. § 376)

cases, need separate treatment. At the July meeting, the Commission

decided that the plaintiff in a wrongful death case stands so completely

MJN 1418



on the right of the decedent that the decedent's adEissions of the

nonliability of the defendant should be admitted a:ailist plaintiff, even

though as a technical matter the plaintiff is asserting an independent

right. Because the wrongful death, wrongful child -injury causes of

of action are technically independent, a separate section is needed to

mate the statements of the person injured or deceased admissible as

admissions. Section 1228 does so.

Respectfully suluitted,

Joseph B. Harvey
Lssistant Executive secretary
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I

Licv.-for Aug. 1964 Meeting

1200-1203
DIVISION 10. FEARSAY EVIDENCE

CHAPTER 1. GENERAL PROVISIONS

1200. The hearsay rule.

1200. (a) "Hearsay evidence is evidence of a statement made other

than by a witness while testifying at the hearing that is offered to prove

the truth of the matter stated.

(b) Except as provided by ride of law, hearsay evidence is inadmissible.

(c) This section shall be knoun and may be cited as the hearsay rule.

Multiple hearsay.

1201. A statement within the scope of an exception to the hearsay rule

is not inadmissible on the ground that the evidence of such statement is

hearsay evidence if the hearsay evidence of such statement consists of one or

more statements each of which meets the requirements of an exception to the

hearsay rule.

1202. Credibility of hearsay declarant.

1202. Evidence of a statement or other conduct by a declarant inconsistent

with a statement of such declarant received in evidence under an exception to

the hearsay rule is not inadmissible for the purpose of discrediting the

declarant, though he is given and has had no opportunity to deny or explain

such inconsistent statement or other conduct. Any other evidence offered to

attack or support the credibility of the declarant is admissible if it would

have been admissible had the declarant been a witness.

§1203. Cross-examination of hearsay declarant.

1203. (a) Except as provided in subdivisions (b) and (c), the

declarant of a statement that is admitted as hearsay evidence may be called

as a witness by the adverse party and examined as if under cross-examination

concerning the statement and its subject matter.
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(b) This section is not applicable if the declarant is (1) a party,

(2) an agent, partner, or employee of a party, (3) a person united in interest

with a party or for whose immediate benefit the action is prosecuted or

defended, or (4) a witness who has testified in the action.

(c) This section is not applicable if the statement is one described in

Article 1(Commencing with Section 1220), Article 3 (commencing with Section

12 35), or Article 10 (commencing with Section 1300) of Chapter 2 of this division.

(d) A statement that is otherwise admissible as hearsay evidence is not

inadmissible under this section because the declarant who made the statement

is unavailable for croos-exaninatiou pursuant to this section.

1204. Hearsay statement offered against criminal defendant.

1204. A statement that is otherwise admissible as hearsay evidence is

inadmissible against the defendant in a criminal action unless the statement

would be admissible under Section 1220 against the declarant if he were the

defendant in a criminal action.

1205. Pretrial notice of certain hearsay statemeff,:s.

1205. The judge may exclude evidence of a writing that is offered as

hearsay evidence if the proponent's intention to offer the evidence was not

made known to the adverse party at such a time as to provide him with a fair

opportunity to prepare to meet it and:

(a) The writing is a record or other writing in the custody of a

public employee; or
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CO The evidence is inadmissible under the hearsay rule except under

Article 7 (commencing with Section 1270), Article 8 (commencing with Section

1200), Article 9 (commencing with Section 1290), Article 13 (commencing with

Section 1330), or Article 14 (commencing with Section 1340) of Chapter 2 of

this division, or Sections 1315 or 1316 of this code.

1206. No implied repeal.

1206. Nothing in this division shall be construed to repeal by

implication any other statute relating to hearsay evidence.
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CHAPTER 2. EXCEPTIONS TO THE HEARSAY RULE

Article 1. Confessions and Admissions

4 %Am. _Confession or admission of criminal defendant.
--my

1220. Evidence of a statement is not made inadmissible by the hearsay

rule when offered against the defendant in a criminal action if the state-

ment was made by him freely and voluntarily and was not made:

(a) Under circumstances likely to cause the defendant to make a false

statement; or

(b) Under such circumstances that it is inadmissible under the Constitu-

tion of the United States or the Constitution of this State.

J7221. Admission of party to civil action.

1221. Evidence of a statement is not made inadmissible by the hearsay

rule when offered against the declarant in a civil action to which he is a

party in either his individual or representative capacity, regardless of

whether the statement was made in his individual or representative capacity.

;31221. Adoptive admission.

1222. Evidence of a statement offered against a party is not made

inadmissible by the hearsay rule if the statement is one of which the party,

with knowledge of the content thereof, has by words or other conduct manifested

his adoption of it or his belie in its truth.
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1223. Authorized admissions.

1223. Evidence of a statemen-L offered against party is not made

inadmissible by the hearsay rule if:

(a) The statement was made by a person authortzed by the party to

make a statement or statements for him concerning the subject matter of

the statement; and

(b) The evidence is offered either after admission of evidence

sufficient to sustain a finding of such authority or, in the judge's

discretion as to the order of proof, subject to the admission of such evidence,

1224. Admission of co-conspirator.

1224. Evidence of a statement offered against a party is not made

inadmissible by the hearsay rule if:

(a) The statement was made by the declarant while participating in

a conspiracy to commit a crime or civil wrong and within the scope of his

express or implied authority to act in furtherance of the objective of that

conspiracy;

(b) The statement was made prior to or during the time that the

party was also participating in that conspiracy; and

(c) The evidence is offered either after admission of evidence

sufficient to sustain a finding of the facts specified in subdivisions (a)

and (b) or, in the judge's discretion as to the order of proof, subject to

the admission of such evidence.

1225. Statement of agent, _partner, or employee.

1225. Evidence of a statement offered against a party is not made

inadmissible by the hearsay rule if:

-1004- MJN 1424



Rev. -for Aug. 1964 Meeting
1225-1227

(a) The statement is that of an agent, partner, or employee of the party;

(b) The statement concerned a matter within the scope of the agency,

partnership, or employment and was made during that relationship;

(c) The statement would be admissible if made by the declarant at

the hearing; and

(d) The evidence is offered either after proof of the existence of

the relationship between the declarant and the party or, in the judge's

discretion as to the order of proof, subject to such proof.

1226. Statement of declarant whose liability or breach of duty is in issue.

1226. Evidence of a statement offered against a party in a civil

action is not made inadmissible by the hearsay rule if:

(a) The liability, cr duty of the declarant, or a breach

of duty by the declarant, is in issue between the party and the proponent

of the evidence; and

evidence would be admissible if offered against the declarant

in an action involving that liability, obligation, duty, cr breach of duty.

1227. Statement of declarant whose right or title is in issue.

1227. Evidence of a statement offered against a party in a civil action

is not made inadmissible by the hearsay rule if:

(a) A right or title of the declarant is in issue between the party and

the proponent of the evidence;

(b) The statement was made while the declarant was claimed by the

party to be the holder of such right or title; and

(c) The evidence would be admissible if offered against the declarant

in an action upon that right or title.
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§ 1228. Statement of declarant in action for his wrongful injury or death.

1228. Evidence of a statement is not made inagimissible by the hearsay

rule if offered against the plaintiff in an action brought under Section 376

or 377 of the Code of Civil Procedure for the injury or death of the declarant.

Article 2. Declarations Against Interest

§ 1230. Declarat_ion against interest.

1230. Evidence of a statement by a declarant having sufficient knowledge of

the subject is not made inadmissible by the hearsay rule if the statement, when

made, was so far contrary to the declarant's pecuniary or proprietary interest,

or so far subjected him to the risk of civil or criminal liability, or so far

tended to render invalid a claim by him against another, or created such a

risk of making him an object of hatred, ridicule, or social disgrace in the

community, that a reasonable man in his position would not have made the

statement unless he believed it to be true.
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Article 3. Prior Statements of Witnesses

1235. Prior inconsistent statement.

1235. Evidence of a statement made by a witness is not

made inadmissible by the hearsay rule if:

(a) The statement would have been admissible if made by him while

testifying, and

(b) The statement is inconsistent with his testimony at the hearing

and. is offered in compliance with Section 787.

2436. Prior consistent statement.

1236. Evidence of a statement previously made by a witness is

not made inadmissible by the hearsay rule if:

(a) The statement would have been admissible if made by him while

testifying, and

(b) The statement is consistent with his testimony at the hearing

and is offered in compliance with Section 788.

1237., Past recollection recorded.

1237. Evidence of a statement previously made by a witness is not'

made inadmissible by the hearsay rule if the statement would have been

admissible if made by him while testifying at the hearing

and the statement concerns a matter' as to which the witness has no present

recollection and is contained in a writing which:

(a) Was made at a time when the fact recorded in the writing actually

occurred or was fresh in the witness' memory;
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other person for the purpose of recording the witness' statement at the time

it was made;

(c) Is offered after the witness testifies that the statement he made

was a true statement of such fact; and

(d) Offered -after writing -1m authen ,d es an-eseettrate

record of the statement.
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Article 4. S ontaneous, Contemporaneous, and Dying Declarations

1240. Spontaneous statement.

1240. Evidence of a statement is not made inadmissible by the hearsay

rule if the statement:

(a) Purports to state what the declarant perceived relating to an act,

condition, or event which the statement narrates, describes, or explains; and

(b) Was made spontaneously while the declarant was under the stress of

excitement caused by such perception.

1241. Contemporaneous statement.

1241. Evidence of a statement that narrates, describes, or explains an

act, condition; or event is not made inadmissible by the hearsay rule if the

statement was made while the declarant was perceiving the act, condition, or

event.

1242. Dying Declaration.

1242. Evidence of a statement made by a person since deceased is not

made inadmissible by the hearsay rule if the statement would be admissible if

made by the declarant at the hearing and was made under a sense of impending

death, voluntarily and in good faith, and in the belief that there was no

hope of his recovery.
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Article 5. Statements of Mental or Physical State

125a Statement of declarant's then existing physical or mental condition.

1250. (a) Subject to Section 1253, evidence of a statement of the

declarant's then existing state of mind, emotion, or physical sensation (in-

cluding a statement of intent, plan, motive, design, mental feeling, pain, or

bodily health) is not made inadmissible by the hearsay rule when:

(1) Such mental or physical condition is in issue and the evidence is

offered on that issue; or

(2) The evidence is offered to prove or explain acts or conduct of the

declarant.

(b) This section does not make admissible evidence of a statement of

memory or belief to prove the fact remembered or believed.

1251. Statement of declarant's previously existing physical or mental condition.

1251. Subject to Section 1253, evidence of a statement of the declarant's

state of mind, emotion, or physical sensation (including a statement of intent,

plan, motive, design, mental feeling, pain, or bodily health) at a time prior

to the statement is not made inadmissible by the hearsay rule if:

(a) The declarant is unavailable as a witness; and

(b) The evidence is offered to prove such prior state of mind, emotion,

or physical sensation when it is itself an issue in the action and the evidence

is not offered to prove any fact other than such state of mind, emotion, or

physical sensation.

1252. Statement of previous symptoms.

1252. Subject to Section 1253, evidence of a statement of the declarant's

previous symptoms, pain, or physical sensation, made to a physiCian consulted

for treatment or for diagnosis with a view to treatment, is not made inadmissible
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by the hearsay rule when relevant to an issue of the declarant's bodily condition.

1253. Limitation on admissibility of statements of mental or physical state.

1253. This article does not make evidence of a statement admissible if

the statement was made under such circumstances that the declarant in making

such statement had motive or reason to deviate from the truth.

Article 6. Statements Relating to Wills and to Claims Against Estates

1260. Statement concerning declarant's will.

1260. (a) Evidence of a statement by a declarant who is unavailable as

a witness that he has or has not -made a will, or has or has not revoked his

will, or that identifies his will, is not made inadmissible by the hearsay rule.

(b) This section does not wake evidence of a statement admissible if the

statement was made under such circumstances that the declarant in making such

statement had motive or reason to deviate from the truth.

1261. Statement of decedent offered in action against his estate.

1261. Evidence of a statement is not made inadmissible by the hearsay

rule when offered in an action upon a claim or demand against the estate of

the declarant if the statement was made upon the personal knowledge of the

declarant at a time when the matter had been recently perceived by him and

while his recollection was clear and when the declarant in making such

statement had no motive or reason to deviate from the truth.
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Article 7. Business Records

1270. "A business."

1270. As used in this article, "a business" includes every kind of

business, governmental activity, profession, occupation, calling, or operation

of institutions, whether carried on for profit or not.

1271. Business record.

1271. Evidence of a writing 1:ade as a record of an act, condition, or

event is not made inadmissible by the hearsay rule when offered to prove the

act, condition, or event if:

(a) The writing was made in the regular course of a business, at or near

the time of the act, condition, or event;

(b) The custodian or other qualified witness testifies to its identity

and the mode of its preparation; and

(c) The sources of information and method and time of preparation were

such as to indicate its trustworthiness.

1272. Absence of entry in business records.

1272. Evidence of the absence from the records of a business of a record

of an asserted act, condition, or event is not made inadmissible by the hearsay

rule when offered to prove the non-occurrence of the act or event, or the non-

existence of the condition, if:

(a) It was the regular course of that business to make records of all

such acts, conditions, or events, at or near the time of the act, condition,

or event, and to preserve them; and

(b) The sources of information and method and time of preparation of the

records of that business are such as to indicate that the absence of a record

of an act, condition, or event warrants an inference that the act or event rlifq

not occur or the condition did not exist.
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Article 8. Official Reports and Other Official Writings

1280. Report of public employee.

1280. Evidence of a writing made as c record or report of an act, condi-

tion, or event is not made inadmissible by the hearsay rule when offered to

prove the act, condition, or event if:

(a) The writing was made by and within the scope of duty of a public

employee of the United States or c entity of any state;

(h) The writing was made at or near the time of the act, condition, or

event; and

(c) The sources of information and method and time of preparation were

such as to indicate its trustworthiness.

1281. Report of vital statistic.

1281. Evidence of a writing made as a record or report of a birth, fetal

death, death, or marriage is not made inadmissible by the hearsay rule if the make:.

was required by statute to file the writing in a designated public office

and the writing was made and filed as required by the statute.

1282. Finding of presumed death by authorized federal employee.

1282. A written finding of presumed death made by an employee of the

United States authorized to make such finding pursuant to the Federal Missing

Persons Act (50 U.S.C. App. Supp. 1C01-1016), as enacted or as heretofore or

hereafter amended shall be received in any court, office or other place in

this State as evidence of the death of the person therein found to be dead

and of the date, circumstances, and place of his disappearance.

12e3. Report by federal employee that person is missing, captured, or the like.

1283. An official written report or record that a person is missing,

missing in action, interned in a foreign country, captured by a hostile force,
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beleaguered by a hostile force, or besieged by a hostile force, or is dead,

or is alive, made by an employee of the United States authorized by any law

of the United States to make such report or record shall be received in any

court, office, or other place in this State as evidence that such person is

missing, missing in action, interned in a foreign country, captured by a

hostile force, beleaguered by a hostile force, or besieged by a hostile

force, or is dead, or is alive, as the case may be.

1204. Statement of absence of public record.

1284. Evidence of a writing made by the public employee who is the

official custodian of the records in a public office, reciting diligent search

and failure to find a record, is not made inadmissible by the hearsay rule when

offered to prove the absence of a record in that office.

Article 9. Former Testimony

1290. "Former testimony."

1290. As used in this article, "former testimony" means testimony given

under oath or affirmation in:

(a) Another action or in a former hearing or trial of the same action;

(b) A proceeding to determine a controversy conducted by or under the

supervision of a governmental agency having the power to determine such a

controversy;
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A deposition taken in compliance with law in anotner action; or

An arbitration proceeding if the evidence of such former testimony

is a correct verbatim transcript thereof made by a certified shorthand reporter.

1291. Former testimony offered against party to former proceeding.

1291. (a) Evidence of former testimony is not made inadmissible by

the hearday rule if the declarant is unavailable as a witness ands

(1) The former testimony is offered against a person who offered it

in evidence in his own behalf on the former occasion or against the successor

in interest of such person; or

(2) The party against whom the former testimony is offered was a party

to the action or proceeding in which the testimony was given and had the right

and opportunity to cross-examine with an interest and motive similar to that

which he has at the hearing, except that testimony in a deposition taken in

another action and testimony given in a preliminary examination in another

criminal action is not made aamissible by this paragraph against the defendant

in a criminal action unless it was received in evidence at the trial of such

other action.

(b) Except for objections to the form of the question which were not

made at the time the former testimony was given and objections based on

competency or privilege which did not exist at that time, the admissibility

of former testimony under this section is subject to the same limitations

and objections as though the declarant were testifying in person.

1292. Former testimony offered against person not a party to former proceeding.

1292. (a) Evidence of former testimony is not made inadmissible by

the hearsay rule if:
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(1) The declarant is unavailable as a witness;

(2) The former testimony is offered in a civil action or against the

people in a criminal action; and

(3) The issue is such that the party to the action or proceeding in

which the former testimony was given had the right and opportunity to cross-

examine with an interest and motive similar to that which the party against

whom the testimony is offered has at the hearing.

(b) Except for objections based on competency or privilege which did

not exist at the time the former testimony was given, the admissibility of

former testimony under this section is subject to the same limitations and

objections as though the declarant were testifying in person.
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Article 10. Judgments

13C0. Judgment of felony conviction.

1300. Evidence of a final juCgment adjudging a person guilty of a

felony is not made inadmissible by the hearsay rule when offered in a

civil action to prove any fact essential to the judgment unless the judgment

was based on a plea of nolo contendere.

1301. Judgment against person entitled to indemnity.

1301. Evidence of a final judgment is not made inadmissible by the

hearsay rule when offered by the judgment debtor to prove any fact which

was essential to the judgment in an action in which he seeks to:

(a) Recover partial or total indemnity or exoneration for money

paid or liability incurred because of the judgment.

(b) Enforce a warranty to protect the judgment debtor against the

liability determined by the judgment.

(c) Recover damages for breach of warranty substantially the same

as a warranty determined by the judgment to have been breached.

1302. Judgment determining liability of third person.

1302. When the liability, obligation, or duty of a third person is

in issue in a civil action, evidence of a final judgment against that

person is not made inadmissible by the hearsay rule when offered to prove

sucb liability, obligation, or duty.
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Article 11. Family History

1310. Statement concerning declarant's own family history.

1310. (a) Subject to subdivision (b), evidence of a statement by a

declarant who is unavailable as a witness concerning his own birth, marriage,

divorce, legitimacy, relationship by blood or marriage, racial ancestry,

or other similar fact of his family history is not made inadmissible by

the hearsay rule, even though the declarant had no means of acquiring

personal knowledge of the matter declared.

(b) This section does not make evidence of a statement admissible if

the statement was made under such circumstances that the declarant in making

such statement had motive or reason to deviate from the truth.

1311. Statement concerning family history of another.

1311. (a) Subject to subdivision (b), evidence of a statement concerning

the birth, marriage, divorce, death, legitimacy, racial ancestry, relationship

by blood or marriage, or other similar fact of the family history of a

person other than the declarant is not made inadmissible by the hearsay

rule if the declarant is unavailable as a witness any::

(1) The declarant was related to the other by blood or marriage; or

(2) The declarant was otherwise so intimately associated with the

other's family as to be likely to have accurate information concerning

the matter declared and made the statement (i) upon information received

frcm the other or from a person related by blood or ::carriage to the other

or (ii) upon repute in the other's family.
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(b) This section does not mphe evidence of a statement admissible if

the statement was made under circumstances that the declarant in making such

statement had motive or reason to deviate from the truth.

1312. Entries in family records and the like.

1312. Evidence of entries in family bibles or other family books or

charts, engravings cn rings, family portraits, engravings on urns, crypts, or

tombstones, and the like, is not made inadmissible by the hearsay rule

when offered to prove the birth, carriage, divorce, death) legitimacy, racial

ancestry, or other similar fact of the family history of a member of the

family by blood or marriage.

1313. Reputation in family concerning family history.

1313. Evidence of reputation among members of a family is not made

inadmissible by the hearsay rule if the reputation concerns the birth,

marriage, divorce, death, legitimacy, racial ancestry, or other similar

fact of the family history of a member of the family Ly blood or marriage

and the evidence is offered to prove the truth of the matter reputed.

1314. Community reputation concerning family history.

1314. Evidence of reputation in a community concerning the date or

fact of birth, marriage, divorce, or death of a person resident in the

community at the time of the reputation is not made inadmissible by the

hearsay rule when offered to prove the truth of the matter reputed.
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1315. Church records concerning family history.

1315. Evidence of a statement concerning a person's birth, marriage,

divorce, death, legitimacy, racial ancestry, relationship by blood or marriage,

or other similar fact of family history is not made inadmissible by

the hearsay rule if:

(a) The statement is contained in a writing made as a record of an

act, condition, or event that would be admissible as evidence of such

act, condition, or event under Section 1271;

(b) The statement is of a kind customarily recorded in connection

with the act, condition, or event recorded in the writing; and

(c) The writing was made as a record of a church, religious denomina-

tion or religious society.

1316. Marriage, baptismal, and similar certificates.

1316. Evidence of a statement concerning a person's birth, marriage, di-

vorce,death,legitinacy, racial ancestry relationship by blood or marriage, or

other similar fact of family history is not made inadmissible by the

hearsay rule if the statement is contained in a certificate that the maker

thereof performed a marriage or other ceremony or administered a sacrament

and:

(a) The certificate was made by a clergyman, civil officer, or other

person authorized to perform the acts reported in the certificate by law

or by the rules, regulations, or requirements of a church, religious

denomination, or religious society; and

(b) The certificate was issued by such person at the time and place

of the ceremony or sacrament or within a reasonable time thereafter.
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Article 12. Reputation and Statements Concernirc Community History,
Property Interests, and Character

1320. Reputation concerning community history.

1320. Evidence of reputation in a community is not made inadmissible

by the hearsay rule when offered to prove the truth of the matter reputed

if the reputation concerns an event of general history of the community

or of the state or nation of which the community is a part and the event

was of importance to the community.

1321. Reputation concerning public interest in property.

1321. Evidence of reputation in a community is not made inadmissible

by the hearsay rule when offered to prove the truth of the matter reputed

if the reputation concerns the interest of the public in property in the

community and the reputation, if any, arose before controversy.

1322. Reputation concerning boundary or custom affecting land.

1322. Evidence of reputation in a community is not made Inadmissible

by the hearsay rule when offered to prove the truth of the matter reputed

if tae reputation concerns boundaries of, or customs affecting, land in

the community and the reputation) if any, arose before controversy.

1323. Statement concerning boundary.

1323. Evidence of a statement concerning the boundary of land is not made

inadmissible by the hearsay rule if the declarant is unavailable as a witness and

had sufficient knowledge of the subject, but evidence of a statement is not

admissible under this section if the statement was made under such circums+Anees
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that the declarant in making such statement had motive or reason to

deviate from the truth.

1324. Reputation concerning character.

1324. Evidence of a person's general reputation with reference to

his character or a trait of his character at a relevant time in the community

in which he then resided or in a group with which he then habitually

associated is not made inadmissible by the hearsay rule when offered to

prove the truth of the matter reputed.

Article 13. Dispositive Instruments and Ancient Jritings

1330. Recitals in writings affecting property.

1330. Evidence of a statement contained in.a. deed of conveyance or a will

or other.writing purporting to affect an interest in real or personal property

is not made inadmissible by the hearsay rule if:

(a) The matter stated was relevant to the purpose of the writing;

(b) The matter stated would be relevant to an issue as to an interest

in the property; and

(c) The dealings with the property since the statement was made have

not been inconsistent with the truth of the statement.
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1331. Recitals in ancient writings.

1331. Evidence of a statement is not trade inadmissible by the hearsay

rule if the statement is contained in a writing more than.30 years old and the

statement has been since generally acted upon as true by persons having

an interest in the matter.

:rticle l4. Commercial, Scientific, and Similar Publications

1340. Commercial lists and the like.

1340. Evidence of a statement, other than an opinion, contained in a tab-

ulation, list, director, register, or other published compilation is not made

inadmissible by the hearsay rule if the compilation is generally used and

relied upon by persons engaged in an occupation as accurate.

1341. Publications concerning facts of general notoriety and interest.

1341. Historical works, books of science or art, and published maps

or charts, made by persons indifferent between the parties, are not made

inadmissible by the hearsay rule when offered to prove facts of general

notoriety and interest.

-1021-
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DIVISION 10. HEARSAY EVIDENCE

CHAPTER 1. PROVISIONS

0200. The hearsay rule.

Comment. Section 1200 states the hearsay rule. That hear-

say evidence is inadmissible unless the evidence is within an

exception to that rule has been the law of California since the

earliest days of the state. See, p.g., People v. Bob, 29 Ca1.2d 321,

175 P.2d 12 (1946); Kilburn v. Ritchie) 2 Cal. 145 (1852). Nevertheless,

Section 1200 is the first statutory statement of the rule. Code of Civil

Procedure Section 1845 (superseded by Evidence Code 702) permits a witness

to testify concerning those facts only that are personally known to him

rrexcept in those few express cases in which . . the declarations of others,

are admissible"; and that section has been considered to be the statutory

basis for the hearsay rule. People v. Spriggs, 60 Ce1.2d , 389

P.2d 377, 380, 36 Cal. Rptr. 841, 3)41 (1964). It has been recognized,

however, as an insufficient basis for the hearsay rule. The section merely

states the requirement of personal knowledge, and a iritness testifying to

the hearsay statement of another must have personal knowledge of that state-

ment just as he must have personal knowledge of any other matter concerning

which he testifies. Sneed v. Marysville Gas etc. Co., 149 Cal. 704, 708,

87 Pee. 376, 378 (1906).

Under Section 1200, exceptions to the hearsay rule must be created by

statute. This will change the California law; for inasmuch as the rule

excluding hearsay was not statutory, the courts have not been bound by

the statutes in recognizing exceptions to the rule. See, People v. Spriggs, 60

Ca1.2d 389 P.2d 377, 380, 36 Cal. Rptr. 841, 844 (1964).

-1000- § 1200
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"Hearsay evidence" is defined in Section 155 as "evidence of a state-

ment made other than by a witness while testifying at the hearing that is

offered to prove the truth of the matter stated." Under existing ease law,

too, the hearsay rule applies only to out -of -court statements that are

offered to prove the truth of the matter asserted. If the statement is

offered for some purpose other than to prove the fact stated therein, the

evidence is not objectionable under the hearsay rule. Werner v. State Bar,

24 Cal.2d 611, 621, 150 P.2d 892, (1944); Smith v. Whittier, 95 Cal.

279, 30 Pac. 529 (1892). See WITHIN, CALIFORNIA EVIDENCE §§ 215-218 (1958).

The word "statement" that is used in the definition of "hearsay evidence"

is defined in Section 225 as "oral or written expression" or "nonverbal

conduct . . . intended . . . as a substitute for words in expressing the

matter stated." Hence, evidence of a person's out -of -court conduct is not

inadmissible under the hearsay rule expressed in Section 1200 unless that

conduct is clearly assertive in character. Nonassertive conduct is not hearsay.

Some California cases have regarded evidence of nonassertive conduct as

hearsay evidence if it is offered to prove the actor's belief in a particular

fact as a basis for an inference that the fact believed is true. See, e.g.,

Estate of De Laveaga, 165 Cal. 607, 624: 133 Pac. 307, (1913)("tbe

manner in which a person whose sanity is in question was treated by his

family is not, taken alone, competent substantive evidence tending to prove

insanity, for it is a mere extra -judicial expression of opinion on the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 Pac. 65, (1924)

("Circumstances of flight (of other persons from the scene of a crime] are

in the nature of confessions . . . and are, therefore, in the nature of hearsay

evidence").
-1001-
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Other California cases, however, have admitted evidence of nonassertive

conduct as evidence that the belief giving rise to the conduct was based

on fact. See, e.g., People v. Reifenstuhl, 37 Cal. App.2d 402, 99 P.2d

5611 (1940)(hearing denied)(incoming telephone calls made for the purpose

of placing bets admissible over hearsay objection to prove that place of

reception was bookmaking establishment).

Under the Evidence Code, nonassertive conduct is not regarded as hearsay

for two reasons: First, such conduct, being nonassertive, does not involve

the veracity of the declarant; hence, one of the principal reasons for the

hearsay rule --to exclude declarations where the veracity of the declarant

cannot be tested by cross -examination --does not apply. Second, there is

frequently a guarantee of the trustworthiness of the inference to be drawn

from such nonassertive conduct because the actor has based his actions on

the correctness of his belief. To put the matter another way, in such ca.c

actions speak louder than words.

Of course, if the probative value of evidence of nonassertive conduct

is outweighed by the likelihood that such evidence uill confuse the issues,

mislead the jury, or consume too much time, the judge may exclude the evidenc:

under Section 352.

§ 1201. Multiple hearsay,

Comment. Section 1201 makes it possible to use admissible hearsay

to prove another statement was made that is also admissible hearsay. For

example, under Section 1201, an official reporter's transcript

of the testimony at another trial may be used to prove the nature of the

testimony previously given (Section 1280), the former testimony may be used

-1002- § 1200
§ 120'

MJN 1446



Prepared for July 1964 Me>ting

as hearsay evidence (under Section 1291) to prove that a party made an

nemission. The admission is admissible (Section 1221) to prove the truth

of tIle matter stated. Thus, under Section 1201, the evidence of the

admission contained in the transcript is admissible because each of the

hearsay statements involved is within an exception to the hearsay rule.

Although no California case has been found where the admissibility of

"multiple hearsay" has been analyzed and discussed, the practice is

apparently in accord with the rule stated in Section 1201 See, e.g.,

People v. Collup, 27 Cal.2d 829, 167 P.2d 714 (1946)(transcript of former

testimony used to prove admission).

{3 1202. Credibility of hearsay declarant.

Comment. Section 1202 deals uith the impeachment of one whose hearsy

statement is in evidence as distinguished from the impeachment of a witness

who has testified. It has two purposes. First, it makes clear that such

evidence is not to be excluded on the ground that it is collateral. Second,

it makes clear that the rule applying to impeachment of a witness --that a

witness may be impeached by a prior inconsistent statement only if he is

provided with an opportunity to explain it --does not apply to a hearsay

declarant.

The California courts have permitted a party to impeach hearsay evidence

given under the former testimony exception with evidence of an inconsistent

statement by the hearsay declarant, even though the declarant had no

opportunity to explain or deny the inconsistency, when the inconsistent

statement was made after the former testimony was Given. People v. Collup,

27 Ca1.2d 829, 167 P.2d 714 (1946). The courts have also permitted dying

-1003- § 1201
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declarations to be impeached by evidence of contradictory statements by

the deceased, although no foundation was laid. People v. Lawrence, 21 Cal.

360 (1863). Apparently, however: former testimony may not be impeached by

evidence of an inconsistent statement made prior to the former testimony

unless the would-be impeacher either did not know of the inconsistent

statement at the time the former testimony was given or provided the

declarant with an opportunity to deny or explain the inconsistent statement.

People v. Greenwell, 20 Cal. App.2d 266, 66 P.2d 674 (1937) as limited by

People v. Collup, 27 Ca1.2d 829, 167 P.2d 714 (1946).

Section 1202 substitutes for this case law a uniform rule permitting

a hearsay declarant to be impeached by inconsistent statements in all cases,

whether or not the declarant has been given an opportunity to deny or

explain the inconsistency. If the hearsay declarant is unavailable as a

witness, the party against whom the evidence is admitted should not be

deprived of both his right to cross-examine and his right to impeach. Cf.,

People v. Lawrence: 21 Cal. 368, 372 (1863). If the hearsay declarant is

available, the party electing to use the hearsay of such a declarant should

have the burden of calling him to explain or deny any alleged inconsistencies.

Of course, the trial judge may curb efforts to impeach hearsay declar-

ants if he determines that the inquiry is straying into remote and collateral

matters. Section 352.

Section 1202 provides thct inccnsistent statements of a hearsay declarant

may not be used to prove the truth of the matters stated. In ccntrast,

Section 1235 provides that evidence of prior inconsistent statements made

by a trial witness may be admitted to prove the truth of the matters stated.

Unless the declarant is a witness and subject to cross-examination upon the

-1004- § 1202
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subject matter of his statements, there is not a sufficient guarantee of

the trustworthiness of his out -of -court statements to warrant their

reception as substantive evidence unless they fall within some recognized

exception to the hearsay rule.

1203. Cross-examination of hearsay declarant,.

Comment. Hearsay evidence is generally excluded from evidence because

of the lack of opportunity for the adverse party to cross-examine the

hearsay declarant before the trier of fact. People v. Bob: 29 Ca1.2d

321, 325, 175 P.2d 12, (1946). In some situations, hearsay evidence is

admitted because of some exceptional need for the evidence and because there

is some circumstantial evidence of trustworthiness tliat justifies a violation

of a party's right of cross-examination. People v. :rust, 47 Ca1.2d 776,

785, 306 P.2d 48o, (1957); Iurney v. Sousa, 146 Cal. App.2d 787, 791,

304 P.2d 1025, (1956).

Even though it is necessary or desirable to permit some hearsay evidence

to be received without guaranteeing the adverse party the right to cross-

examine the declarant, there seems to be no reason to prohibit the adverse

party from cross-examining the declarant altogether. The policy in favor

of cross-examination that underlies the hearsay rule, therefore, indicates

that the adverse party should be accorded the right to call the declarant

of a statement that has been received and to cross-examine him concerning

the subject matter of his statement.

Hence, Section 1203 has been included in the Evidence Code to reverse,

insofar as a hearsay declarant is concerned, the traditional rule that a

witness called by a party is a witness for that party and may not be cross-

examined by him. As a hearsay declarant is in practical effect a witness

-1005- § 1202
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against that party, Section 1203 gives the party against whom a hearsay

statement is admitted the right to call and cross-examine the hearsay

declarant concerning the subject matter of the hearsay statement just as

he has the right to cross-examine the witnesses who appear personally and

testify against him at the trial.

§ 1204. Hearsay statement offered against criminal defendant.

Comment. In People v. Underwood, 61 Ca1.2d P.2d 37 Cal. Rptr.

313 (1964), the California Supreme Court held that a prior inconsistent

statement of a witness could not be introduced to impeach him in a criminal

trial when the prior inconsistent statement would have been inadmissible

as an involuntary confession if the witness had been the defendant. Section

1204 applies the principle of the Underwood decision to all hearsay state=',.

§ 1205. Pretrial delivery of copy of certain hearsay statements.

Comment. [The form of this rule has not yet been formulated.]

§ 1206. No implied repeal.

Comment. Although some of the statutes providing for the admission

of hearsay evidence will be repealed when the Evidence Code is enacted, the:o

will remain in the various codes a number of statutes which, for the most

part, are narrowly drawn to make a particular type of hearsay evidence

admissible under specifically limited circumstances. It is neither desirable

nor feasible to repeal these statutes, Section 1206 makes it clear that these

statutes will not be impliedly repealed by the enactment of the Evidence

Code.

-1006-
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CHAPTER 2. EXCEPTIONS TO THE HEARSAY RULE

Article 1. Confessions and Admissions

1220. Confession or admission of criminal defendant.

Comment. Section 1220 restates the existing law governing the

admissibility of the confession or admission of a defendant in a criminal

action. People v. Jones, 24 Cal.2d 601, 150 P.2d 801 (1944); People v. Rogers,

22 Ca1.2d 787, 141 P.2d 722 (1943); People v Loper, 159 Ca1.61 112 P. 720

(1910); People v. Speaks, 156 Cal. App.2d 25, 319 P.2d 709 (1957); People v.

Haney, 46 Cal. App. 317, 189 Pac. 338 (1920); People v. Lisenba, 14 Ca1.2d

403, 94P.2d 569 (1939); People v. Atchley, 53 Cal.2d 160, 346 P.2d 764 (1959).

See also Tentative Recommendation and a Study Relating to the Uniform Rules

of Tvidence (Article VIII. Hearsay -Evidence), 4 CAL. LrE

REVISION COMM% REP., REC. & STUDIES at 475-482 (1963).

Although subdivision (b) is technically unnecessary, for the sake of

completeness it is desirable to gi,e express recognition to the fact that

any rule of admissibility established by the Legislature is subject to the

requirements of the Federal and State Constitutions.

1221. Admission of party to civil action.

Comment. Section 1221 states existing law as found in Code of Civil

Procedure Section 1870(2). The rationale underlying this exception is

that the party cannot object to the lack of the right to cross-examine the

declarant, since the party himself made the statement. Moreover, the party

can cross-examine the witness who testifies to the party's statement and can

deny or explain the purported admission. The statement need not be one which

would be admissible if made at the hearing. See Shields v. Oxnard Harbor

Dist., 46 Cal. App.2d 477, 116 P.2d 121 (1941).

-1007- § 1220
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1222. Adoptive admission.

Comment. Section 1222 restates and supersedes subdivision 3 of Code of

Civil Procedure Section 1870. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),

4 CAL. LAW REVISION CCMMiN REP., REC. & STUDIES at 484 (1963).

1223. Authorized admission.

Comment. Section 1223 provides a hearsay exception for authorized

sdnissions. Under this exception, if a party authorized an agent to make

statements on his behalf, such statements may be introduced against the

party under the same conditions as if they had been nada by the party himself.

Sect -cm 1223 restates and supersedes the first portion of subdivision 5 of Ccde

of Civil Procedure Section 1870. Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay LVidence), 4 CAL.

110 REVISION COMM'N, REP., REC. & STUDIES at 484-490 (1963).

1224. Admission of co-conspirator.

Comment. Section 1224 is a specific example of a kind of authorized

admission that is admissible under Section 1223. The statement is admitted

because it is an act of the conspiracy for which the party, as a co-conspirator,

is locally responsible. People v. Lorraine, 90 Cal. App. 317, 327, 265 Pac.

893, (1928). See CAL. CONT. En. EAR, CALIFORNIA CRIMINAL LAW PRACTICE

471-472 (1964). Section 1224 restates and supersedes the provisions

of subdivision 6 of Ccde of Civil Procedure Section 1870.

1225. Statement of agent, partner, or employee.

Comment. Section 1223 makes authorized extrajudicial statements

admissible. Section 1225 goes beyond this, making admissible against a party

-ioc8-
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specified extrajudicial statements of an agent, partner or employee, whether

or not authorized. A statement is admitted under Section 1225, however, only

if it would be admissible if made by the declarant at the hearing whereas

no such limitation is applicable to authorized admissions.

The practical scope of Section 1225 is quite limited. The spontaneous

statements that it covers are admissible under Section 1240. The self -

inculpatory statements which it covers are admissible under Section 1230 as

declarations against the declarant's interest. Where the declarant is a

witness at the trial, many other statements covered by Section 1225 would

be admissible as inconsistent statements under Section 1235. Thus) Section

1225 has independent significance only as to unauthorizedlnonspontaneous0

noninculpatory statements of agents, partners and employees who do not

testify at the trial concerning the matters within the scope of the agency,

partnership or employment. For example, the chauffeur's statement following

an accident) "It wasn't my fault; the boss lost his head and grabbed the

wheel," would be inadmissible as a declaration against interest under Section

1230, it would be inadmissible as an authorized admission under Section 1223,

it would be inadmissible under Section 1235 unless the employee testified

inconsistently at the trial, it would be inadmissible under Section 1240

unless made spontaneously, but it uould be admissible under Section 1225.

Section 1225 goes beyond existing California lair as found in subdivision

5 of Section 1870 of the Code of Civil Procedure (superseded by Evidence

Code Section 1223). Under existing California law only the statements that

the principal has authorized the agent to make are admissible, Peterson Bros.

v. iiineral King Fruit Co" 140 Cal. 624, 74 Fac. 162 (1903).

-1009- § 1225
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There are two justifications for the limited extension of the exception

for agents' statements provided by Section 1225. First, because of the

relationship which existed at the time the statement was made, it is unlikely

that the statement would have been made unless it were true. Second, the

existence of the relationship makes it highly likely that the party will be

able to make an adequate investigation of the statement without having to

resort to cross-examination of the declarant in open court.

§ 1226. Statement of declarant whose liability is in issue.

Comment. Section 1226 restates in substance a hearsay exception found

in Election 1851 of the Code of Civil Procedure (superseded by Evidence Ccde

Sections 1226 and 1302). Cf., Butte County v. Morgan, 76 Cal. 1, 18 Pac.

115 (1888); Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956);

Standard Oil Co. v. Houser, 101 Cal. App.2d 480, 225 P.2d 539 (1950). Section

1226, however, limits this hearsay exception to civil actions. Much of the

evidence within this exception is also covered by Section 1230, which makes

admissible declarations against interest. However, to be admissible under

Section 1230 the statement must have been against the declarant's interest

when made whereas this requirement is not stated in Section 1226.

Section 1302 supplements the rule stated in Section 1226. Section 1302

permits the admission of judgments against a third person when one of the issues

between the parties is the liabilily obligation, or duty of the third person

and the judgment determines that liability, obligation, or duty. Together;

Sections 1226 and 1302 codify the holdings of the cases applying Code of

Civil Procedure Section 1851. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),

4 CAL. LIU REVISION CC}1'N, REP., REC. & STUDIES at 491-496 (1963).

1225
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Article 2. Declarations Against Interest

§ 1230. Declaration against interest.

Comment. Section 1230 codifies the hearsay exception for declarations

against interest as that exception has been developed in the California

courts. People v. Spriggs, 60 Ca1.2d 389 P.al 377, 36 Cal. Eptr.

841 (1960. It is not clear, however, whether existing law extends the

declaration against interest exception to include statements that make

the C.eclerant an object of hatred, ridicule, or social disgrace in the

community.

Section 1230 supersedes the partial and inaccurate statements of the

declarations against interest exception found in Code of Civil Procedure

Sections 1853, 1870(4), and 1946(1). See People v. Spriggs, 60 Ca1.2d at

389 2.2d at 380-381, 36 Cal. Rptr. at 844..845 (1964).

Article 3. Prior Statements of Witnesses

§ 1235. Prior inconsistent statement.

Comment. Under existing law, a prior statement of a witness that is

inconsistent with his testimony at the trial is admissible) but because of

the hearsay rule such statements may not be used as evidence of the truth

of the matters stated. They may be used only to cast discredit on the

testimony given at the trial. Albert v. McKay & Co., 174 Cal. 4510 456,

(1917).

Section 1235, however, pernis a prior inconsistent statement of a

witness to be used as substantive evidence if the statement is otherwise

-1011- § 1230
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admissible under the rules relating to the impeachment of witnesses. In

view of the fact that the declarant is in court and may be examined and

cross-examined in regard to his statements and their subject matter, there

seems to be little reason to perpetuate the subtle distinction made in the

cases. It is not realistic to expect a jury to understand that they cannot

believe a witness was telling the truth on a former occasion when they

believe the contrary story given at the trial is not true. Moreover, in

many cases the prior inconsistent statement is more likely to be true than

the testimony of the witness at the trial because it was made nearer in

time to the matter to which it relates and is less likely to be influenced

by the controversy that gave rise to litigation.

ection 1235 will permit a party to establish a prima facie case by

introducing prior inconsistent statements of witnesses. This change in

the law, however, will provide a party with desirable protection against the

"turncoat" witness who changes his story on the stand and deprives the party

calling him of evidence essential to his case.

1236. Prior consistent statement.

Comment. Under existing law, a prior statement of a witness that is

consistent with his testimony at the trial is admissible under certain

conditions when the credibility of the witness has been attacked. The

statement is admitted, however, only to rehabilitate the witness --to support

his credibility --and not as evidence of the truth of the matters stated.

People v. Kynette, 15 Ca1.2d 731, 753-754, (1940).

Section 1236, however, permits a prior consistent statement of a witness

to be used as substantive evidence if the statement is otherwise admissible

-1012- § 1235
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under the rules relating to the rehabilitation of Imneached witnesses.

The reasons for this change in the law are much the same as those discussed

in the Comment to Section 1235.

1237. Past recollection recorded.

Comment. Section 1237 provides a hearsay exception for what is usually

referred to as "past recollection recorded." The section makes no radical

departure from existing law, for its provisions are taken largely from the

provisions of Section 2047 of the Ccde of Civil Procedure. There are,

however, two substantive differences between Section 1237 and existing

California law:

First, existing law requires that a foundation be laid for the admission

of such evidence by showing (1) that the writing recording the statement

was made by the witness or under his direction, (2) that the writing was

made at a time when the fact recorded in the writing actually occurred or at

such other time when the fact was fresh in the witness' memory and (3)

that the witness "knew that the same was correctly stated in the writing."

Under Section 1237, however, the writing may be made not only by the witness

himself or under his direction but also by some other person for the purpose

of recording the witness' statement at the time it was made. In addition,

Section 1237 permits

be used to establish

Sufficient assurance

if the declarant is available to testify that he made a true

testimony of the person who recorded the statement to

that the writing is a correct record of the statement:

of the trustworthiness of the statement is provided

statement and

the person who recorded the statement is available to testify that he

accurately recorded the statement.

-1013- § 1236
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Second, under Section 1237 the document or other writing embodying the

statement is itself admissible in evidence whereas under the present law

the declarant reads the writing on the witness stand .and the writing is

not otherwise made a part of the record unless it is offered in evidence by

the adverse party.

Article 4. Spontaneous, Contemporaneous, and Dying Declarations

1240. Spontaneous statement.

Comment. Section 1240 is a codification of the existing exception to

the hearsay rule which makes excited statements arlrlissible, Showalter v.

Western Pacific H.R., 16 Ca1.2d 46o, 106 P.2d 895 (1940); Tentative Recom-

mendation and a Study Relating to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), 4 CAL. LAW REVISION COMM% REP., REC. & STUDIES 465-466

(1963). The rationale of this excoption is that the spontaneity of such

statements and the declarant's state of mind at the time when they are made

provide an adequate guarantee of their trustworthiness.

§ 1241. Contemporaneous statement.

Comment. Section 1241, which provides a hearsay exception for contem-

poraneous statements, may go beyond existing law, for no California case in

point has been found, Elsewhere the authorities are conflicting in their

results and confused in their reasoning owing to the tendency to discuss the

prolaem only in terms of res gestae. See Tentative Recommendation and a

Study Relating to the Uniform Rules of Evidence (ATticle VIII. Hearsay

Evidence), 4 CAL. LAW REVISION CCifl'N, REP., REC, STUDIES at 466-468

(1963).
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I'he statements admissible under subdivision (2) are hiGhly trustworthy

because: (1) the statement being simultaneous with The event, there is

no memory problem; (2) there is little or no time for calculated misstate-

ment; and (3) the statement is usually made to one '.rho has equal opportunity

to observe and check misstatements. In applying this exception, the courts

should insist on actual contemporaneousness; otherwise, the trustworthiness

of the statements becomes questionable.

-1015- § 1241
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1242. Dying declaration.

Comment. Section 1242 is a broadened form of the well -established

exception to the hearsay rule which makes dying declarations admissible.

The existing law --Code of Civil Procedure Section 1870(4) as interpreted by

our courts --makes such declarations admissible only in criminal homicide actions

and only when they relate to the mediate cause of the declarant's death.

People v. Hall, 94 Cal, 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). See Tentative Recommendation

and a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), 4 CAL. LAW REVISION CCtM'N, REP., REC. § STUDIES 472-473 (1963).

The rationale of the exception --that men are not apt to lie in the shadow of

death --is as applicable to any other declaration that a dying man might make

as it is to a statement regarding the immediate cause of his death. Moreover,

there is no rational basis for differentiating, for the purpose of the

admissibility of dying declarations, between civil and criminal actions, or

among various types of criminal actions.

Under Section 1242, the dying declaration is admissible only if it would

be admissible if made by the declarant at the hearing. Thus, the dying

declaration is admissible only if the declarant would have been a competent

witness and made the statement on personal knowledge.

Article 5. Statements of Mental or Physical State

1250. Statement of declarant's then existing physical or mental condition.

Comment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant's then existing physical or mental condition. It

§ 1242
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codifies an exception that has been developed by the courts.

Thus, under Section 1250 as under existing law, a statement of the

declarant's state of mind at the time of the statement in Omissible shsn that

state of mind is itself in issue in the case. Adkins v. Brett, 184 Cal_ 252,

193 Pac. 5 (1920), A statement of the declarant's then existing state of mind

is also admissible when relevant to show the declarant's state of mind at a

time, prior to the statement. Watenpaugh v. State Teachers' Retirement, 51

Ca1.2d 675, 336 P.2d 165 (1959); Whitlow v. Burst, 20 Ca1.2d 523, 127 P.2d

530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); Williams

v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section 1250 also makes a statement

of then existing state of mind admissible to "prove or explain acts or conduct

of the declarant." Thus, a statement of the declarant's intent to do certain

acts is admissible to prove that he did those acts. People v. Alcalde, 24

Ca1.2d 177, 148 P.2d 627 (1944); Benjamin v. District Grand Lodge, 171 Cal. 260,

152 Pac. 731 (1915). Statements of then existing pain or other bodily condition

are also admissible to prove the existence cf such condition. Bloomberg v.

Leventhal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 (1914).

A statement is not admissible under Section 1250 if the statement was

made under such circumstances that the declarant in raking such statement had

motive or reason to deviate from the truth. See Section 1253 and the Comment

thereto.

In light of the definition of "hearsay evidence" in Section 155, a

distinction should be noted between the use of a declarant's statements of his

then existing mental state to prove such mental state and the use of a declarant's

statements of other facts as circumstantial evidence of his mental state.
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Under the Evidence Ccde, if the declarant's statements are not being used to

prove the truth of their contents but are being used as circumstantial evidence

of the declarant's mental state, no hearsay problem is involved. See the

Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to be

used to prove the fact remembered or believed. This limitation is necessary

to preserve the hearsay rule. Any statement of a past event is, of course,

a statement of the declarant's then existing state of mind --his memory or belief --

concerning the past event. If the evidence of that state of mind --the statement

of memory --were admissible to show that the fact remembered or believed actually

occurred, any statement narrating a past event would be, by a process of

circuitous reasoning, admissible to prove that the event occurred.

The limitation in Section 1250(b) is, in general, in accord with the law

developed in the California cases. Thus, in Estate of Anderson, 185 Cal. 700,

198 Pac. 407 (1921), a declaration of a testatrix made after the execution of

a will to the effect that the will had been made at an aunt's request was held

to be inadmissible hearsay "because it was merely a declaration as to a past

event and was not indicative of the condition of mind of the testatrix at the

time she made it." 185 Cal. at 720, 198 Pac. at 415 (1921).

A major exception to the principle expressed in Section 1250(b) was created

in People v. Merkouris, 52 Ca1.2d 672, 344 P.2d 1 (1959). That case held that

statements made by the victims of a double homicide relating threats by the

defendant were admissible to show the victims' mental state --their fear of the

defendant. Their fear was not itself in issue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct
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engendering the fear, i.e., that the defendant had in fact threatened them.

That the defendant had threatened them was, of course, relevant to show that

the threats were carried out in the homicide. Thus, in effect, the court

permitted the statements to be used to prove the truth of the matters stated

in them. In People v. Purvis, 56 Ca1.2d 93, 362 P.2d 713, 13 Cal. Rptr. 801

(1961), the doctrine of the Merkouris case was limited to cases where identity

is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of that

case is repudiated because it is an attack on the hearsay rule itself. Other

exceptions to the hearsay rule are based on some peculiar reliability of the

evidence involved. People v. Brust, 47 Ca1.2d 776, 785, 306 P.2d 480, (1957).

The exception created by Merkouris was not based on any evidence of the

reliability of the declarations, it vas based on a rationale that destroys the

very foundation of the hearsay rule.

§ 1251. Statement of declarant's previously existing physical or mental condition.

Comment. Section 1250 forbids the use of a statement of memory or

belief to prove the fact remembered or believed. Section 1251, however,

permits a statement of memory or belief of a past mental state to be used to

prove the previous mental state when the previous mental state is itself in

issue in the case. If the past mental state is to be used merely as circum-

stantial evidence of some other fact, the limitation in Section 1250 still

applies and the statement of the past mental state is inadmissible hearsay.

Section 1251 is generally consistent with the California case law, which

also permits a statement of a prior mental state to be used as evidence of that

§ 1250
§ 1251
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mental state. See, e.g., People v. One 1948 Chevrolet Conv. Coupe, 45 Ca1.2d

613, 290 P.2d 538 (1955) (statement of prior knowledge admitted to prove such

knowledge). However, Section 1251 requires that the declarant be unavailable

as a witness. No similar condition on admissibility has been imposed by the

cases. Note, too, that no similar condition appears in Section 1250.

A statement is not admissible under Section 1251 if the statement was

made under such circumstances that the declarant in making such statement had

motive or reason to deviate from the truth. See Section 1253 and the Comment

thereto.

§ 1252. Statement of previous symptoms.

Comment. Under existing California law, a statement of previous symptoms

made to a physician for purposes of treatment is considered inadmissible hearsay;

although the physician may relate the statement as a matter upon which he

based his diagnosis of the declarant's ailment. See discussion in People v.

Brown, 49 Ca1.2d 577, 585-587, 320 P.2d 5, (1958).

Section 1252 permits statements of previous symptoms made to a physician

for purposes of treatment to be used to prove the facts related in the statements.

If there is no motive to falsify such statements, they are likely to be highly

reliable, for the declarant in making them has based his actions on his belief

in their truth --he has consulted the physician and has permitted the ph sician

to use them as a basis for prescribing treatment. Statements made to a

physician where there is a motive to manufacture evidence or any other motive

to deceive are inadmissible under this section because of the limitation in

Section 1253.

§ 3251
§ 1252
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§ 1253. Timitation on admissibility of statements of mental or physical state.

Comment. Section 1253 limits the admissibility of hearsay statements that

would otherwise be admissible under Sections 1250, 1251, and 1252. If a

statement of mental or physical state was made with a motive to misrepresent

or to manufacture evidence, the statement is not sufficiently reliable to

warrant its reception in evidence. The limitation expressed in Section 1253

has been held to be a condition of admissibility in some of the California cases.

See, e.g., People v. Hamilton, 55 Ca1.2d 881, 893, 895, 13 Cal. Rptr. 649)

, 362 P.2d 473, , (1961); People v. Alcalde, 24 Ca1.2d 177, 187, 148

P.2d 627, (1944).

The Hamilton case mentions some further limitations on the admissibility

of statements of mental state. These are not given express recognition in the

Evidence Code. However, under Section 352, the judge may in a particular case

exclude such evidence if he determines that its prejudicial effect will

substantially outweigh its probative value. The specific limitations mentioned

in the Hamilton case have not been codified because they are difficult to under-

stand in the light of conflicting and inconsistent language in the case and

because 'in a different case) prosecuted without the excessive prejudice present

in the Hamilton case, a court might be warranted in receiving evidence of the

kind involved there where its probative value is great.

For example, the opinion states that statements of a homicide victim that

are offered to prove his state of mind are inadmissible if they refer solely to

alleged past conduct on the part of the accused. 55 Ca1.2d at 893-894, 13 Cal.

Rptr. at , 362 P.2d at . But the case also states, nonetheless, that

statements of "threats . . on the Tart of the accused" are admissible on the

§ 1253

5
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issue. 55 Ca1.2d at 893, 13 Cal Rptr. at , 362 P.2d at . The opinion

also states that the statements, to be admissible, must refer primarily to the

state of mind of the declarant and

Ca1.2d at 893, 13 Cal. Rptr. at

that narrations of threats made by

not the state of mind of the accused. 55

, 362 P.2d at . But the case also indicates

the accused --statements of his intent --are

admissible, but statements of conduct by the accused having no relation to his

intent or mental state are not admissible. 55 Ca1.2d at 893, 895-896, 13 Cal.

Rptr. at 362 P.2d at

Much of the evidence involved in the Hamilton case is not classified as

hearsay under the Evidence Code. It is classified as circumstantial evidence.

Hence, the problem presented there is not essentially a hearsay problem. It

is a problem of the judge's discretion to exclude highly prejudicial evidence

when its probative value is not great. Section 352 of the Evidence Code continues

the judge's power to curb the use of such evidence. But the Evidence Code does

not freeze the courts to the arbitrary and contradictory standards mentioned in

the Hamilton case for determining when prejudicial effect outweighs probative

value.

Article 6. Statements Relating to Wills and to Claims Against Estates

§ 1260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in California case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926); Estate of Tompson,

44 Cal. App.2d 774, 112 P.2d 937 (1941). The section is, of course, subject

to the provisions of Probate Code Sections 350 and 351 which relate to the

establishment of a lost or destroyed will.
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The limitation in subdivision (b) is not mentioned in the few decisions

involving this exception. The limitation is desirable, however, to assure the

reliability of the hearsay admissible under this section.

§ 1261. Statement of decedent offered in action against his estate.

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure

Section 1880) prohibits a party suing on a claim against a decedent's estate

from testifying to any fact occuring prior to the decedent's death. The theory

apparently underlying the statute is that it would be unfair to permit the

surviving claimant to testify to such facts when the decedent is precluded

from doing so by his death. Because the dead cannot speak, the living may not.

The Dead Man Statute operates unsatisfactorily. It prohibits testimony

concerning matters of which the decedent had no knowledge. It does not prohibit

testimony relating to claims under, as distinguished from against, the

decedent's estate even though the effect of such a claim nay be to frustrate

the decedent's plan for the disposition of his property. See the Comment to

Code of Civil Procedure Section 1880 and Recommendation and Study Relating to

the Dead Man Statute, 1 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES at D-1

(1957). Hence, the Dead Man Statute is not continued in the Evidence Code.

To equalize the positions of the parties, the Dead Man Statute excludes

otherwise relevant and competent evidence --even if it is the only available

evidence. This forces the courts to decide cases with a minimum of information

concerning the actual facts. See the Supreme Court's complaint in Light v.

Stevens, 159 Cal. 288, 292, 113 Pac. 659, 66o (1911): "Owing to the fact that

the lips of one of the parties to the transaction are closed by death and those

of the other party by the law, the evidence on this question is somewhat

unsatisfactory."
§3.260-1023-
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Section 1261 balances the positions of the parties in the opposite manner.

It is based on the belief that the problem at which the Dead Man Statute is

directed is better solved by throwing more light, not less, on the actual facts.

Instead of excluding the competent evidence of the claimant, Section 1261

permits the hearsay statements of the decedent to be admitted, provided that

they would have been admissible had the decedent made the statements as a

witness at the hearing. Certain additional safeguards --recent perception,

absence of motive to falsify --are included in the section to provide some

protection for the party against whom the statements are offered, for he has

no opportunity to test the hearsay by cross-examination.

Article 8. Business Records

1270. "A business."

Comment. This article restates and supersedes the Uniform Business Records

as Evidence Act appearing in Sections 1953e -1953h of the Code of Civil

Procedure. The definition of "a business" in Section 1270 is substantially the

same as that appearing in Code of Civil Procedure Section 1953e. A reference

to "governmental activity" has been added to the Evidence Code definition to

make it clear that records maintained by any governmental agency are admissible

if the foundational requirements are met. This does not change existing

California law, for the Uniform Act has been construed to be applicable to

governmental records. See, e.g., Nichols v. McCoy, 38 Cal.2d 447, 240 P.2d

569 (1952); Fox v. San Francisco Unified School Dist., 11 CRI. App.2d 885,

245 P.2d 603 (1952).
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The definition is sufficiently broad to encompass institutions not

customarily thought of as businesses. For example, the baptismal and wedding

records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (3d.ed. 1940). Cf. EVIDENCE CODE § 1315.

§ 1271. Business record.

Comment. Section 1271 is the business records exception to the hearsay

rule. It is stated in language taken from the Uniform Business Records as

Evidence Act which was adopted in California in 1941 (Sections 1953e -1953h of

the Code of Civil Procedure). Section 1271 does not, however, include the

language of Section 1953f.5 of the Code of Civil Procedure because that section

is not contained in the Uniform Act and inadequately attempts to make explicit

the liberal case -law rule that the Uniform Act permits admission of records

kept wider any kind of bookkeeping system, whether original or copies, and

whether in book, card, looseleaf or some other form. The case -law rule is

satisfactory and Section 19531.5 may have the unintended effect of limiting the

provisicts of the Uniform Act. See Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. LAW

REVISION COWIN, REP., REC. & STUDIES at 516 (1963).

§ 1272. Absence of entry in business records.

Comment. Technically, evidence of the absence of a record may not be

hearsay. Section 1272 removes any doubt that there might be, however, concerning

the admissibility of such evidence under the hearsay rule. It codifies existing

case law. People v. Torres, 201 Cal. App.2d 290, 20 Cal. Rptr. 315 (1962).
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Article 8. Official Reports and Other Official Writings

§ 1280. Report of public employee.

Comment. Section 1280 restates in substance and supersedes Code of Civil

Procedure Sections 1920 and 1926.

The evidence that is admissible under this section is also admissible under

Section 1271, the business records exception. However, Section 1271 requires

a witness to testify as to the identity of the record and its mode of

preparation in every instance. Under Section 1280, as under existing law, the

court may admit an official record or report without necessarily requiring a

witness to testify as to its identity and mode of preparation if the court

has judicial notice or if sufficient independent evidence shows that the record

or report was prepared in such a manner as to assure its trustworthiness.

See, e.g., People v. Williams, 64 Cal. 87, 27 Pac. 939 (1883) (census report

admitted, the court noting the statutes prescribing the method of preparing

the report); Vallejo etc. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 147

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court

noting the statutory duty to prepare the report).

§ 1281. Report of vital statistic.

Comment. Section 1281 provides a hearsay exception for official reports

concerning birth, death, and marriage. Reports of such events occurring within

cOifornia are now admissible under the provisions of Section 10577 of the

Health and Safety Code. Section 1281 provides a broader exception which includes

similar reports from other jurisdictions.

§ 1280
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§ 1282. Finding of presumed death by authorized federal employee.

Comment. Section 1282 restates and supersedes the provisions of Code of

Civil Procedure Section 1928.1, The evidence admissible under Section

1282 is limited to evidence of the fact of death and of the date, circumstances,

and place of disappearance.

The determination of the date of the presumed death by the federal

employee is a determination ordinarily made for the purpose of determining

whether the pay of a missing person should be stopped and his name stricken

from the payroll. The date so determined should not be given any considera-

tion in the California courts since the issues involved in the California

proceedings require determination of the date of death for a different purpose.

Hence Section 1282 does not make admissible the finding of the date of pre-

simiPd death. On the other hand, the determination of the date, circumstances,

and place of disappearance is reliable information that will assist the trier

of fact in determining the date when the person died and is admissible under

this section. Often the date of death may be inferred from the circumstances

of the disappearance. See, In re Thornburg's Estate, 186 Or. 570, 208 P.2nd

349 (1949); Lukens v. Camden Trust Co., 2 N.J. Super. 214, 62 A.2nd 886 (19148).

Section 1282 provides a convenient and reliable method of proof of death

of persons covered by the Federal Missing Persons Act. See, e.g., In re

Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2nd 432 (1955)(proof of death

of 2 -year old dependent of serviceman where Child was passenger on plane lost

at sea).

§ 1282
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§ 1283. Report by federal employee that person is missing, captured, or the

like.

Comment. Section 1283 restates and supersedes the provisions of Code of

Civil Procedure Section 1928.2. The language of Section 1928.2 has been

revised to reflect the 1953 amendments to the Federal Missing Persons Act.

§ 1284. Statement of absence of public record.

Comment. Just as the existence and content of a public record may be

proved under Section 1510 by a copy accompanied by the attestation or certi-

ficate of the custodian reciting that it is a copy, the absence of such a

record from a particular public office may be proved under Section 1284 by a

writing made by the custodian of the records in that office stating that no

such record was found after a diligent search. The writing must, of course,

be properly authenticated. See Sections 1401, 1451. The exception is justi-

fied by the likelihood that such statement made by the custodian of the records

is accurate and by the necessity for providing a simple and inexpensive method

of proving the absence of a public record.

Article 9. Former Testimony

§ 1290. "Former testimony."

Comment. The purpose of Section 1290 is to provide a convenient term

for use in the substantive provisions in the remainder of this article. It

should be noted that depositions taken in another action are considered former

testimony under Section 1290, and their admissibility is determined by Sections

1291 and 1292.

-1028-
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The use of a deposition taken in the same action, however, is not covered by

this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively

with the conditions and circumstances under which a deposition taken in a

civil action may be used at the trial of the action in which the deposition

was taken, and Penal Code Sections 1345 and 1362 prescribe the conditions for

admitting the deposition of a witness that has been taken in the same criminal

action. These sections will continue to govern the use of depositions in the

action in which they are taken.

1291. Former testimony offered against party to former proceeding.

Comment. Section 1291 provides a hearsay exception for former testimony

offered against a person who was a party to the proceeding in which the former

testimony was given. For example, if a series of cases arise involving several

plaintiffs and but one defendant, Section 1291 permits testimony given in the

first trial to be used against the defendant in a later trial if the conditions

of aamassibility stated in the section are met.

Former testimony is admissible under Section 1291 only if the declarant

is unavailable as a witness.

Paragraph (1) of subdivision (a) of Section 1291 provides for the

admission of former testimony if it is offered against the party who offered it

in the previous proceeding. This evidence, in effect, is somewhat analogous

to an admission. If the party finds that the evidence -he originally offered

in his favor now works to his disadvantage, he can respond as any party does to

an ndmission. Moreover, since the witness is no longer available to testify,

the party's previous direct and redirect examination should be considered an

adequate substitute for his present right to cross-examine.
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Paragraph (2) of subdivision (a) of Section 1291 provides for the

admissibility of former testimony where the party against whom it is now

offered had the right and opportunity in the former proceeding to cross-examine

the declarant with an interest and motive similar to that which he now has.

Since the party has had his opportunity to cross-examine, the primary objection

to hearsay evidence --lack of opportunity to cross-examine the declarant --is not

applicable. On the other hand, paragraph (2) does not make the former testimony

admissible where the party against whom it is offered did not have a similar

motive and interest to cross-examine. In determining the similarity of interest

and motive to cross-examine, the judge should be guided by practical considerations

and not merely by the similarity of the party's position in the two cases.

For example, testimony contained in a deposition that was taken, but not offered

in evidence at the trial, in a different action should be excluded if the

judge determines that the deposition was taken for discovery purposes and that

the party did not subject the witness to a thorough cross-examination because

he sought to avoid a premature revelation of the weakness in the testimony of the

witness or in the adverse party's case. In such a situation, the party's interest

and motive for cross-examination on the previous occasion would have been

substantially different from his present interest and motive.

Under paragraph (2), testimony in a deposition taken in another action and

testimony given in a preliminary examination in another criminpl action is not

admissible against the defendant in a criminal case unless it was received in

evidence at the trial of such other action. This limitation insures that the

person accused of crime will have an adequate opportunity to cross-examine the

witnesses against him.
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Section 1291 supersedes Code of Civil Procedure Section 1870(8)

which permits former testimony to be admitted in a civil case only if the

former proceeding was an action between the same parties or their predecessors

in interest, relating to the same matter, or was a former trial of the action

in which the testimony is offered. Section 1291 will also permit a broader

range of hearsay to be introduced against the defendant in a criminal action

than has been permitted under Penal Code Section 686. Under that section, former

testimony has been admissible against the defendant in a criminal action only

if the former testimony was given in the same action --at the preliminary

examination, in a deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes it clear that objections based on

the competence of the declarant or on privilege are to be determined by reference

to the time the former testimony was given. Existing California law is not

clear on this point; some California decisions indicate that competency and

privilege are to be determined as of the time the former testimony was given,

but others indicate that competency and privilege are to be determined as of

the time the former testimony is offered in evidence. See Tentative Recommenda-

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), 4 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES at 581-585

(1963).

Subdivision (b) also provides that objections to the form of the question

may not be used to exclude the former testimony. Where the former testimony

is offered under paragraph (1) of subdivision (a), the party against wham the

former testimony is now offered himself phrased the question; and where the

former testimony comes in under paragraph (2) of subdivision (a), the party

against whom the testimony is now offered had the opportunity to object to

the form of the question when it was asked on the former occasion. Hence, the
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party is not permitted to raise this technical objection when the former

testimony is offered against him.

1292. Former testimony offered against person not a party to former proceeding.

Comment. Section 1292 provides a hearsay exception for former testimony

given at the former proceeding by a person who is now unavailable as a witness

when such former testimony is offered against a person who was not a party to

the former proceeding but whose motive for cross-examination is similar to that

of a person who had the right and opportunity to cross-examine the declarant

when the former testimony was given. For example, if a series of cases arise

involving one occurence and one defendant but several plaintiffs, Section 1292

permits testimony given against the plaintiff in the first trial to be used

against a plaintiff in a later trial if the conditions of admissibility stated

in the section are met.

Code of Civil Procedure Section 1870(8) (which is superseded by this article),

does not permit admission of the former testimony made admissible by Section 1292.

The out -dated "identity of parties" and "identity of issues" requirements of

Section 1870 are too restrictive, and Section 1292 substitutes what is, in

effect, a more flexible "trustworthiness" approach characteristic of other

hearsay exceptions. The trustworthiness of the former testimony is sufficiently

guaranteed because the former adverse party had the right and opportunity to

cross-examine with an interest and motive similar to that of the present adverse

party. Although the party against whom the former testimony is offered did not

himself have an opportunity to cross-examine the witness on the former

occasion, it can be generally assumed that most prior cross-examination is

1291
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adequate, especially if the same stakes are involved. If the same stakes are

not involved, the difference in interest or motivation would justify exclusion.

And, even where if the prior cross-examination was inadequate, there is better

reason here for providing a hearsay exception than there is for many of the

presently recognized exceptions to the hearsay rule. As Professor McCormick

states:

. . . I suggest that if the witness is unavailable, then the need
for the sworn, transcribed former testimony in the ascertainment
of truth is so great, and its reliability so far superior to most,
if not all the other types of oral hearsay coming in under
the other exceptions, that the requirements of identity of parties
and issues be dispensed with. This dispenses with the opportunity
for cross-examination, that great characteristic weapon of our
adversary system. But the other types of admissible oral hearsay,
admissions, declarations against interest, statements about bodily
symptoms, likewise dispense with cross-examination, for declarations
having far less trustworthiness than the sworn testimony in open court,
and with a far greater hazard of fabrication or mistake in the reporting
of the declaration by the witness. [McCormick, Evidence § 238, p.
501 (1954).]

Section 1292 does not make former testimony admissible against the defen-

dant in a criminal case. This limitation preserves the right of a person

accused of crime to confront and cross-examine the witnesses against him.

When a person's life or liberty is at stake --as it is in a criminal trial --

the accused should not be compelled to rely on the fact that another person

has had an opportunity to cross-examine the witness.

Subdivision (b) of Section 1292 makes it clear that objections based on

competency or privilege are to be determined by reference to the time when

the former testimony was given. Existing California law is not clear on this

point; some California decisions indicate that competency and privilege are

to be determined as of the time the former testimony was given but others

indicate that competency and privilege are to be determined as of the time
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the former testimony is offered in evidence. See Tentative Recommendation and

a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), 4 CAL. LAW REVISION COW'N, REP., REC. & STUDIES at 581-585 (1963).

Article 10. Judgments

§ 1300. Judgment of felony conviction.

Comment. Analytically, a judgment that is offered to prove the matters

determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE,

RULE 63(20), Comment (1953); Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. LAW

REVISION COMMIE, REP., REC. & STUDIES at 539-541 (1963). It is in substance

a statement of the court that determined the previous action ("a statement made

other than by a witness while testifying at the hearing") that is offered "to

prove the truth of the matter stated." Section 155. Therefore, unless there is

an exception to the hearsay rule provided, a judgment is inadmissible if offered

in a subsequent action to prove the matters determined. This article provides

hearsay exceptions for certain kinds of judgments, and thus permits them to

be used in subsequent actions as evidence despite the restrictions of the hearsay

rule.

Of course, a judgment may, as a matter of substantive law, conclusively

establish certain facts insofar as a party is concerned. Teitlebaum Furs, Inc.

v. Dominion Ins. Co., 58 Ca1.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962);

Bernhard v. Bank of America, 19 Ca1.2d 807, 122 P.2d 892 (1942). The sections

of this article do not purport to deal with the doctrines of res judicata and

estoppel by judgment. These sections deal only with the evidentiary use of
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judgments in those cases where the substantive law does not require that the

judgments be given conclusive effect.

Section 1300 provides an exception to the hearsay rule for a final

judgment adjudging a person guilty of a felony. The exception does not, however,

apply in criminal actions. Hence, if a plaintiff sues to recover a reward

offered by the defendant for the arrest and conviction of a person who committed

a particular crime, Section 1300 permits the plaintiff to use a judgment of

felony conviction as evidence that the person convicted committed the crime.

But, Section 1300 does not permit the judgment to be used in a criminal action

as evidence of the identity of the person who committed the crime or as evidence

that the crime was committed.

Section 1300 will change the California law. Under existing California

law, a conviction of a crime is inadmissible as evidence in a subsequent action.

Marceau v. Travelers' Ins. Co. 101 Cal. 338, 35 Pac. 856 (1894) (evidence of

murder conviction inadmissible to prove insured was intentionally killed);

Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867) (evidence of robbery conviction

inadmissible to prove identity of robber in action to recover reward). The

change, however, is desirable; for the evidence involved is peculiarly reliable.

The seriousness of the charge assures that the facts will be thoroughly

litigated, and the fact that the judgment must be based upon a unanimous

determination that there was not a reasonable doubt concerning the defendant's

guilt assures that the question of guilt will be thoroughly considered.

The exception in Section 1300 for cases where the judgment is based on a

plea of nolo contendere is a reflection of the policy expressed in Penal Code

Section 1016.

§ 1300
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§ 1301. Judgment against person entitled to indemnity.

Comment. If a person entitled to indemnity, or if the obligee under a

warranty contract, complies with certain conditions relating to notice and

defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 Cal. 386, 132 Pac. 449 (1913),

Where judgment against an indemnitee or person protected by a warranty

is not made conclusive on the indemnitor or warrantor, Section 1301 permits the

judgment to be used as hearsay evidence in an action to recover on the indemnity

or warranty. Section 1301 reflects the existing law relating to indemnity

agreements. CIVIL CODE § 2778, subdivision 6. Section 1301 probably restates

the law relating to warranties, too, but the law in that regard is not

altogether clear. Erie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1858).

§ 1302. Judgment determining liability of third person.

Comment. Section 1302 expresses an exception contained in Code of Civil

Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 Pac. 335

(1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sections 1302 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1851.

Article 11. Family History

§ 1310. Statement concerning declarant's own family history.

Comment. Section 1310 provides a hearsay exception for a statement

concerning the declarant's own family history. It restates in substance and

-1036- § 1301
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supersedes Section 1870(4) of the Code of Civil Procedure. Section 1870(4),

however, requires that the declarant be dead whereas unavailability of the

declarant for any of the reasons specified in Section 240 makes the statement

admissible under Section 1310.

The statement is not admissible if it was made under such circumstances

that the declarant in making the statement had motive or reason to deviate

from the truth. This permits the judge to exclude the statement where it

was made under such circumstances as to case doubt upon its trustworthiness.

The requirement is basically the same as the requirement of existing case

law that the statement be made at a time when no controversy existed on the

precise point concerning which the declaration was made. See, e.g., Estate

of Welder, 166 Cal. 446, 137 Pac. 35 (1913); Estate of Nidever, 181 Cal. App.2d

367, 5 Cal. Rptr. 343 (1960).

§ 1311. Statement concerning family history of another.

Comment. Section 1311 provides a hearsay exception for a statement concern-

ing the family history of another. Paragraph (1) of subdivision (a) restates

in substance existing California law as found in Section 1870(4) of the

Code of Civil Procedure, which it supersedes. Paragraph (2) is new to California

law, but it is a sound extension of the present law to cover a situation where

the declarant was a family housekeeper or doctor or so close a friend as to

be included by the family in discussions of its family history.

There are two limitations on admissibility of a statement under Section

1311. First, a statement is admissible only if the declarant is unavailable as

a witness within the meaning of Section 240. (Section 1870(4) requires that

§ 1310
§ 1311
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the declarant be deceased in order for his statement to be admissible.)

Second, a statement is not admissible if it was made under such circumstances

that the declarant in making the statement had motive or reason to deviate

from the truth. For a discussion of this requirement, see comment to Section

1310.

§ 1312. Entries in fRmi y bibles and the like.

Comment. Section 1312 restates in substance and supersedes the provisions

of Code of Civil Procedure Section 1870(13).

§ 1313. Reputation in family concerning family history.

Comment. Section 1313 restates in substance and supersedes the provisions

of Code of Civil Procedure Sections 1852 and 1870(11). See Estate of Connors,

53 Cal. App.2d 484, 128 P.2d 200 (1942); Estate of Newman, 34 Cal. App.2d 706,

94 P.2d 356 (1939). However, Section 1870(11) requires that the family

reputation in question have existed "previous to the controversy." This

qualification is not included in Section 1313 because it is unlikely that a

family reputation on a matter of pedigree would be influenced by the existence

of a controversy even though the declaration of an individual member of the

family, covered in Sections 1300 and 133.1, might be,

The family tradition admitted under Section 1313 is necessarily multiple

hearsay. If, however, such tradition were inadmissible because of the hearsay

rule, and if direct statements of pedigree were inadmissible because they

are based on such traditions (as most of them are), the courts would be

virtually helpless in determining natters of pedigree. See Tentative Recommenda-

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII.

-1038- § 1311
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Hearsay Evidence), 4 CAL. LAW REVISION COMM'/1$ REP., REC. § STUDIES at 548 (1963).

§ 1314. Community reputation concerning family history.

Comment. Section 1314 restates what has been held to be existing law an er

Code of Civil Procedure Section 1963(30) with respect to proof of the fact of

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Paco 267 (1912); People v.

Vogel, 46 Ca1.2d 798, 299 P.2d 850 (1956). However, Section 1314 has no

counterpart in California law insofar as proof of the date or fact of birth,

divorce, or death is concerned, proof of such facts by reputation now being

limited to reputation in the family. See Estate of Heaton, 135 Cal. 385, 67

Pac. 321 (1902).

§ 1315. Church records concerning family history.

Comment. Church records generally are admissible as business records

under the provisions of Section 1271 Under Section 1271, such records would be

admissible to prove the occurence of the church activity -the baptism, confirmar

tion, or marriage-recorded in the writing. However, it is unlikely that

Section 1271 would permit such records to be used as evidence of the age or

relationship of the participants; for thn business records act has been held to

authorize business records to be used to prove only facts known persona -Hy to'

the recorder of the information or to other employees of the business. Patek

& Co. v. Vineberg, 210 Cal, App.2d 20, 23, 26 Cal. Rptr. 293 (1962) (hearing

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960);

Gough v. Security Trust & Say. Rank) 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain additional

information. Facts of family history such as birth dates, relationships,
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marital records, etc., that are ordinarily reported to church authorities and

recorded in connection with the church's baptismal, confirmation, marriage,

and funeral records may be proved by such records under Section 1315.

Section 1315 continues in effect and supersedes the provisions of Code

of Civil Procedure Section 1919a without, however, the special and cumbersome

authentication procedure specified in Code of Civil Procedure Section 1919b

Under Section 1315; church records must be authenticated in the same manner

that other business records are authenticated.

§ 1316. Marriage, baptismal, and similar certificates.

Comment. Section 1316 provides a hearsay exception for marriage, baptismal,

and similar certificates. This exception is somewhat broader than that found in

Sections 1919a and 1919b of the Code of Civil Procedure (superseded by Sections

1315 and 1316). Sections 1919a and 1919b are limited to church records and

hence, as respects marriages, to those performed by clergymen. Moreover, they

establishen elaborate and detailed authentication procedure whereas certificates

made admissible by Section 1316 need only meet the general authentication

requirement of Section 1401.

Article 12. Reputation and Statements Concerning Community History,
Property Interest, and Character.

§ 1320. Reputation concerning community history.

Comment. Section 1320 provides a wider rule of admissibility than does

Code of Civil Procedure Section 1870(11), which it supersedes in part. Section

1870 provides in relevant part that proof may be made of "common reputation

5 1315
§ 1316
§ 1320
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existing previously to the controversy, respecting facts of a public or general

nature more than thirty years old." The 30 -year limitation is essentially

arbitrary. The important question would seem to be whether a community

reputation on the matter involved exists; its age would appear to go more to

its venerability than to its truth. Nor is it necessary to include in Section

1320 the requirement that the reputation existed previous to controversy.

It is unlikely that a community reputation respecting an event of general

history would be influenced by the existence of a controversy.

§ 1321. Reputation concerning public interest in property.

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerro Gordo

Co., 48 CAI. App. 524, 192 Pac. 144 (1920). It does not require, however, that

the reputation be more than 30 years old, but merely that the reputation arose

before controversy. See Content to Section 1320.

§ 1322. Reputation concerning boundary or custom affecting land.

Comment. Section 1322 restates in substance existing law as found in Code

of Civil Procedure Section 1870(11), which it supersedes in part. See Muller

v. So. Pac. Ry. Co.,83 Cal. 240, 23 Pac. 265 (1890); Ferris v. Emmons, 214

Cal. 501, 6 P.2d 950 (1931).

§ 1323. Statement concerning boundary.

Oomment. Section 1323 restates the substance of existing but uncodified

California law found in such cases as Morton v. Folger, 15 Cal. 275 (1860)

and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1911).
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1324. Reputation concerning character.

Comment. Section 1324 codifies a well -settled exception to the hearsay

rule. See, e.g., People v. Cobb; 45 Ca1.2d 158, 287 P.2d 752 (1955). Of

course, character evidence is admissible only when the question of character

is material to the matter being litigated. The only purpose of Section 1324

is to declare that reputation evidence as to character or a trait of character

is not inadmissible under the hearsay rule.

Article 13. Dispositive Instruments and Ancient Writings

1330. Recitals in writings affecting property.

Comment. Section 1330 restates in substance the existing California law

relating to recitals in dispositive instruments. Although language in some

cases appears to require that the diapositive instrument be ancient, cases

may be found in which recitals in diapositive instruments have been admitted

without regard to the age of the instrument. Russell v. Langford, 135 Cal. 356,

67 Pac. 331 (1902) (recital in will); Pearson v. Pearson, 46 Cal. 609 (1873)

(recital in will); Culver v. Newhart, 18 Cal. App. 614, 123 Pac. 975 (1912)

(bill of sale). There is a sufficient likelihood that the statements made in

a dispositive document, when related to the purpose of the document, will be

true to warrant the admissibility of such documents without regard to their age.

1331. Recitals in ancient writings.

Comment. Section 1331 clarifies the existing California law relating to

the admissibility of recitals in ancient documents by providing that such

recitals are admissible under an exception to the hearsay rule. Code of Civil

§ 1324
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Procedure Section 1963(34) (superseded by Evidence Code) provides that a docu-

ment more than 30 years old is presumed genuine if it has been generally

acted upon as genuine by persons having an interest in the matter. The

Supreme Court has held that a document meeting this section's requirements is

presumed to be genuine --presumed to be what it purports to be --but that the

genuineness of the document imports no verity to the recitals contained therein.

Gwin v. Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases

decided by district courts of appeal, however, have held that the recitals in

such a document are admissible to prove the truth of the facts recited. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960); Kirkpatrick

v. Tape Oil Co., 144 Cal. App.2d 404, 301 P.2d 274 (1956). And in some of

these cases the courts have not insisted that the hearsay statement itself be

acted upon as true by persons with an interest in the matter; the evidence has

been admitted upon a showing that the document containing the statement is

genuine. The age of a document alone is not a sufficient guarantee of the

trustworthiness of a statement contained therein to warrant the admission

of the statement into evidence, Accordingly, Section 1331 makes clear that the

hearsay statement itself must have been generally acted upon as true for at

least a generation by persons having an interest in the matter.

Article 14. Commercial, Scientific, and Similar Publications

1340. Commercial lists and the like.

Comment. Section 1340 codifies an exception that has been recognized

by statute and by the courts in specific situations. See, e.g., COM. CODE §

2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (1946);
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.2d 332, 112 P.2d 723 (1941).

§ 1341. Publications concerning facts of general notoriety and interest.

Comment. Section 1341 recodifies without substantive change Section

1936 of the Code of Civil Procedure.

1340
§ 1341
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#34(L) 9/4/64

Memorandum 64-66

Subject: Study No. 3Z(L) - Uniform Rules of Evidence (Evidence Code --
Division 10 --Hearsay Evidence)

We have received no further comments on the hearsay division. There are,

however, several important matters that remain to be considered.

Court -made exceptions; People v. Gould; inconsistent statements

At the last meeting, the Commission considered whether Section 1200 should

permit the courts to continue to fashion exceptions to the hearsay rule. There

were not enough votes to change the present policy of permitting the courts to

continue to fashion exceptions. The Commission considered the fact that the prior

identification exception created in People v. Gould will probably be continued

as a result of the decision to permit the courts to create exceptions; but there

were not enough votes either to codify the People v. Gould exception (in order

to make our list as complete as possible) or to expressly deny the existence of

such an exception. The Commission indicated that it wished to consider the

matter further.

Related to the foregoing problem is the exception for prior inconsistent

statements of witnesses. The Commission was concerned about the fact that this

exception permits a prior identification inconsistent with the testimony at the

trial to be shown as substantive evidencerwhile if the Gould exception is not con -

timed, a prior identification vouched for by the witness at the trial, would not

be admissible as substantive evidence. There were insufficient votes to change

the prior inconsistent statement exception; but the Commission asked the staff

to report on the effect of the exception on trial practice.

Inconsistent statements. We report on the exception for inconsistent

statements of witnesses first because we think that the decision here has some
-1-
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bearing on the decision to be made on the Gould matter.

We all know, of course, that under existing law prior inconsistent state-

ments of trial witnesses are not substantive evidence. Section 1235 will change

that rule. It is the existing law, also, that a party cannot impeach his own

witness in the absence of surprise, etc. Section 785 will change that rule.

A corollary of the foregoing rules is that even in those situations where

a party may impeach his own witness (surprise, etc.) he is not permitted to do

so unless the witness has given testimony unfavorable to the party. The party

may not impeach merely because the witness has failed to give testimony the

party expected --even though the party is surprised by the failure. People v.

Mitchell, 94 Cal. 550 (1892). The reason for this rule is that the impeaching

evidence is irrelevant when the witness has not given testimony that is damaging

Cto the impeaching party --there is no need to impair the credibility of a witness

whose testimony is innocuous.

A change in the inconsistent statement rule and a change in the impeach-

ment rule will also change the corollary rule just mentioned for the inconsis-

tent statement will no longer be irrelevant since it is substantive evidence of

the matters stated.

We think the best way to illustrate the effect of these changes is to

show haw these rules would have operated in the decided cases.

C

People v. Jacobs, 49 Cal. 384 (1874). J was convicted of
burglary for the purpose of rape. Prosecution called K as a
witness and asked if J had previously made threats that he would
commit the offense. K testified that no threats were made. The
prosecution claimed surprise, cross-examined K concerning such
statements by J, and still failed to get the desired answers.
After laying the proper foundation, the prosecution called deputy
sheriff D who testified that K had stated to him that J had made
such threats.

The Supreme Court reversed, for K had given no evidence
damaging to the prosecution and the prosecution should not have
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been permitted to impeach. NeKinstry, J., in concurrence said:
"But when a witness has not given adverse testimony, the party
calling him ought not to be permitted to prove that he made
statements which, if sworn to at the trial, would tend to make
out his case. To admit the proof of such statements would enable
the party to get the naked declarations of the witness before the
jury as independent evidence."

Under the Evidence Code, the decision would be affirmed be-
cause the "declarations of the witness" are "independent evidence."

People v. Mitchell, 94 Cal. 550 (1892). C was shot to death
about midnight while standing on the back porch of a saloon in Red
Bluff. L was prosecuted and acquitted. M was then prosecuted for
the murder and was convicted. B was called as a defense witness.
B's brother was also charged with being implicated in the crime.
B testified that he did not attempt to get money from H to aid L
in fleeing and thus save his brother. The prosecution then called
H who testified that B had asked for money to aid L's flight, but
H testified that B did not say this was to save his brother. The
prosecution was then permitted, after laying the proper foundation,
to show that H had testified in the first trial --the trial of L for
the murder --that B had said the money was to save his brother.

The Supreme Court reversed, for H had not testified against
the prosecution; he had "simply failed to testify to a fact which
the district attorney thought he could prove by him."

Under the Evidence Code, the trial court's rulings would have been
correct.

People v. Crespi, 115 Cal. 50 (1896). C was convicted of cern-inn].

libel. The publication complained of reported that A, a newspaper
publisher, was paid. by "the Camorra" to libel and vilify certain
people. "The camorra" was supposed to be a confederation of Italians
banded together for dishonest and dishonorable purposes. C called A
as a witness in an attempt to prove the existence of the camorra and
A's connection with it. He asked A if A had not stated --giving time,
place, persons present --that he had instituted the prosecution of C
at the instance of others. A denied making the statement. D sought
to impeach with evidence of the statement, but the prosecution's ob-
jection was sustained.

The Supreme Court affirmed. "It was an attempt by a party to
impeach his own witness, not because that witness had given hostile
evidence which had taken him by surprise, but because he did not
admit what was sought to be elicited from him. Indeed, he was
apparently questioned for the sole purpose of impeachment. Such
practice is not permissible."

Under the Evidence Code, the trial court's ruling would be
erroneous.
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Thiele V. Newman, 116 Cal. 571 (1897). P recovered a
judgment for treble damages for injury caused his la -la by a fire
originating on adjoining land. The incident involved three
parcels of property. P and D owned the outside parcels and R
owned the middle parcel. D hired R to tend D's stock. R testi-
fied that D told R to set fire to some grass on D's R also
testified that, without instruction from D, R set fires on his own
land because he thought it would make the grass better the follow-
ing year. It was a fire set on R's land that escaped and injured
P's land. P's theory was the R set the fire on R's land at D's
direction and for D's benefit; hence, D was liable under respondent
superior. P was permitted to produce two or three witnesses who
testified that R had said that the fire on R's land was set for the
benefit of D.

The Supreme Court reversed for lack of evidence to show that
R set fire to his own land for the benefit of D.

Under the Evidence Code, the prior statements of R would be
admissible to prove the matters stated; but even so, it seems
dubious that there was any evidence of an agency on the part of R
to set the fire in question.

Albert v. McKay & Co., 174 Cal. 451 (1917). A was killed by
machinery in a lumber mill where he was employed. There were no
eyewitnesses. The plaintiff widow's theory was that the machine
was negligently set in motion while A was working adjacent to it.
There was abundant evidence that the machine was not stopped prior
to the accident and, hence, that the machine was not negligently
started. Plaintiff impeached one defense witness by showing that
he had said shortly after the accident that the machinery had not
been running and somebody must have started it after A had started
working. The plaintiff recovered a judgment.

The Supreme Court reversed for lack of evidence. The impeaching
statement was held not to support the verdict because it was not sub-
stantive evidence.

Under the Evidence Code, the impeaching statement would be
substantive evidence. Whether the result of the case would be
changed is uncertain. The facts recited by the court indicate a lack
of evidence that the defendant knew or had reason to know A was where

he was.

People v. Brown, 81 Cal. App. 226 (1927). B was convicted of the
murder of C. The prosecution claimed that B --or a co -conspirator --

struck C on the head and killed him. B claimed that C fell off a wind-
mill tower and struck his head on a cogwheel. The prosecution called
witness W (who had passed by at the time of the events in question) and
asked him what he had seen. W replied that he had merely seen three
cars parked there. After laying the proper foundation, including
testimony by the distric attorney himself that W had told him that W
would testify differently, the prosecution called three witnesses who
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testified that W had said that he had seen C, the deceased,
staggering out the back door "like a chicken with his head
cut off." One witness testified that he had asked W, "like
a drunk man?" and that W had replied, "No, worse than that.
Like a chicken with the head cut off."

The DCA reversed, holding the admission of this testimony to
be error. W.had given no testimony damaging to the prosecution; he
had merely failed to testify as expected. Hence, it was improper
to permit his impeachment.

Under the Evidence Code, the admission of this testimony would
have been proper.

People v. Zoffel, 35 Cal. App.2d 215 (1939). Z was prosecuted,
and convicted, as an accomplice to an abortion -murder committed by a
"defrocked" doctor (he had been convicted of harboring John Dillinger).
The prosecution's theory was that Z was living with the doctor and
acting as his nurse. The doctor admitted that a woman had been living
with him and acting as his nurse, but he denied that she was Z. To
prove the nurse and Z were the same, the prosecution called the manager
of the apartment house; but the witness testified that the nurse and Z
were not the same person. The prosecution then called a detective who
testified that the night Z was arrested she was taken to the apartment
house and that the manager had then identified her as the woman living
in the apartment.

The DCA reversed for lack of evidence that Z was the nurse who
participated in the abortion -murder, holding incidentally that prior
identification evidence was insufficient to place Z at the apartment
house because such evidence merely impeached, it did not prove the
matters stated.

Under the Evidence Code, this case might have had a different
result. Certainly, the prior identification is substantive evidence
under Section 1235. This case is an interesting one to compare with
People v. Gould, for both involved prior identifications. If the
reference to "law" is changed to "statute" in Section 1200, the prior
identification involved here would still be substantive evidence; but
if the witnesses at the trial confirmed the prior identification in-
stead of denying it, the prior identification would be inadmissible
hearsay.

The foregoing cases amply illustrate the effect that Section 1235 will

have on the conduct of trials. Whether the effect is good or bad depends on the

relative reliability of the prior statements in comparison with the testimony

elicited from the witness at the trial. In .some of the cases appearing above,

the out -of -court statements seem more reliable than the at -trial testimony.
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examination, might be in a good position to evaluate the relative reliability

of the in -court and out -of -court statements.

There can be no doubt, however, that the change of the hearsay rule to-

gether with the change of the impeachment rule will have a dramatic effect on

the way cases are tried. I was surprised to find as many cases as I did in

which the result on appeal actually turned on the effect of inconsistent state-

ments as substantive evidence. It seems likely that a great many more never

appear at the appellate level because correctly decided below, and less well -

settled doctrines can be argued for appeal purposes. It seems likely, too,

that because cases cannot be tried at the present time by impeaching your own

witnesses, cases just arentt prepared for that type of presentation.

The Commission may retain the proposal in Section 1235. Or, the Commission

may repeal Section 1235 and let inconsistent statements be used for impeachment

purposes only. We recommend, however, that Section 1235 be retained. The jury

and judge have the witness before them subject to thorough cross-examination.

They have as adequate a basis for determining the truth of the prior statement

as they do of the in -court statement.

The Commission might restore the impeachment rule. We do not recommend

this course of action, for it represents a return to the idea that a party vouches

for the witnesses he produces --and this idea, we have been advised, does not

correspond with the actual facts. In truth, a party must use the witnesses

available. He has no control over who has witnessed an event. The witnesses

are not his champions nor are they on his team. He should be able to utilize

such parts of their testifony as are of value to him and repudiate the rest.

The Commission might, too, retain only the rule that a party cannot im-

peach a witness with inconsistent statements if the witness has not testified
-5-
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to any damaging facts. This would confine the hearsay exception, then, to

those impeaching statements that would come in for impeachment purposes anyway.

This change would preclude a party from proving his case by impeaching witnesses

who have disappointed him by failing to testify as he desires. We recommend

against such a provision, however, for the reasons stated above for not deleting

Section 1235.

Court -made exceptions; People v. Gould. There is little we can contribute

here. The Commission is familiar with the problem. The problem involves those

previously made exceptions that the Commission has specifically considered and

failed to approve. The only one we know of is the prior identification excep-

tion involved in People v. Gould. Unless the Gould rule is specifically repudi-

ated by statute, Section 1200 will permit the court to create the exception again

when the next case is presented involving the issue.

If the Gould case is not to be specifically repudiated, the question is

whether it should be given statutory recognition so that our catalog of hearsay

exceptions will be complete. We proposed a rule at one time limiting the Gould

rule to those cases where the witness testifies that a true identification was

made at the prior time and the witness, because of memory failure, is unable to

repeat the identification at the trial. The only question under such a rule is

the reliability of the evidence of the prior identification; and since that must

be proved by a percipient witness, the problems of reliability are no greater

and no less than they are with any other kind of eyewitness testimony.

Police reports

At the last meeting, the Commission instructed the staff to add a provision

to both the business records rule and the official records rule excluding law

enforcement officers' reports from criminal actions. We have added such a pro-

vision, but we used the term "peace officer" because it is the more precise term.
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Since this action was taken without benefit of a research study to indicate the

extent to which such reports are admissible or inadmissible under existing law,

we thought we should provide such a report. It may be that there are more re-

fined ways of eliminating the abusive use of police reports --if there is any --

than by excluding them altogether. After all, in some cases, such reports may

be valuable to the defense as well as to the prosecution. Such a report, made

by an unavailable officer, may contain a declaration against penal interest

implicating another instead of the defendant, just as such a report may contain

an admission by the defendant implicating himself. Then, too, it may be impor-

tant to either defense or prosecution to prove that the reported arrest took

place or took place at a particular time noted in the arrest report.

The following discussion considers civil as well as criminal cases; but,

as Justice Peters once noted in a different context (presumptions), unless some

provision of law expressly provides otherwise the rules of evidence in criminal

cases are the same as they are in civil cases. People v. Hewlett, 108 Cal.

App.2d 358, 374 (1951); Pen. C. § 1102. Hence, restrictions on the admissibility

of police reports developed in civil cases are applicable to criminal cases as

well.

There are two bases for the admission of official documents under existing

law: Section 1920 of the Code of Civil Procedure and the Uniform Business

Records as Evidence Act. Nilsson v. State Personnel Board, 25 Cal. App.2d 699

(1938)(admitting State personnel record prior to enactment of Uniform Business

Records Act; Nichols v. McCoy, 38 Cal.2d 447 (1952)(aanitting record of test

made iv coroner's office as a business record).

Section 1920 states no conditions of admissibility for official records.

It says they are prima facie evidence of their contents. Despite the unqualified

statement in Section 1920, "[l]t has been held repeatedly that those sections
-8-
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[1920 and 1926) cannot have universal literal application." Chandler v.

Hibberd, 165 Cal. App.2d 39, 65 (1958).

Before exploring the basis upon which the courts admit some official

reports and exclude others despite the unqualified statutory language, we will

look at the Uniform Business Records Act. Section 1953f of the Code of Civil

Procedure (the operative section of the act) requires the court to find that

"the sources of information, method and time of preparation were such as to justi-

fy its admission." In giving meaning to this vague standard, the courts have

held that the person making the record have "had personAl knowledge of the trans-

actions or obtained such knowledge from a report regularly made to him by some

person employed in the business whose duty it was to make the same in the regular

course of business." Gough v. Security Trust & Savings Bank, 162 Cal. App.2d 90

C (1958).

This standard has been applied to official reports --including police and

similar reports --whether the report is offered under the official reports excep-

tion in Section 1920 or the business records exception in Section 1953f. Thus,

a transcript of the testimony given at a coroner's inquest, although an official

report, is inAdmissible while the coroner's report of matters known to him is

admissible. People v. Lessard, 58 Cal.2d 447, 455-456 (1962). A fire inspec-

tor's report on the origin of a fire in inadmissible when the report indicates

that it is not based on personal knowledge of the inspector. Harrigan v.

Chaperon, 118 Cal. App.2d 167 (1953). In Behr v. County of Santa Cruz, 172 Cal.

App.2d 697 (1959), the court held that a fire ranger's investigation report of

the origin of a fire was inadmissible as a business record because based on hear-

say, and that the report was still inadmissible if the ground urged was Section

1920 of the Code of Civil Procedure ("The above mentioned code sections [§§ 1920,

1926] could never have been intended to apply to reports based entirely upon

hearsay").
-9-
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As a result of the foregoing doctrines, the courts have repeatedly

held that police reports are almost always inadmissible. In MacLean v.

City & County of San Francisco, 151 Cal. App.2d 133 (1957), the court

indicated that most such reports are inadmissible because based on the

description of witnesses and others at the scene of the accident.

"Such informants, of course, have no business duty to render reports

to the police." At p. 143. The court indicated that either a police report

should show on its face that it is based on personal knowledge or a

qualifying 'witness should so testify if it is to be held admissible.

Hoel v. City of Los Angeles, 136 Cal. App.2d 295 (1955), is to the

same effect. Holding a police report inadmissible, under both Sections

1920 and 1953f, the court said, "The extract from the report which was

4D. received at bar was essentially hearsay, as counsel for both sides

asserted; it was not admissible under the suggested exceptions to the

hearsay rule . . . ." At p. 310.

In contrast with the foregoing cases, however, Harris v. Alcoholic

C:.

Bev. Con. Appeals Board, 212 Cal. App.2d 106 (1963), held that police

reports are admissible to prove the matters known to the police officer

making the report --such as the fact that an arrest was made. The question

before the court was whether a particular bar constituted a law enforcement

problem because of the large number of arrests for drunkenness made on the

premises. The licensee produced testimony that few if any arrests for

drunkenness were made on the premises. In rebuttal, the ABC Department

introduced 101 arrest records of the San Francisco Police Department.

To show that the arrests were not frivolous, other records showing the

conviction of the arrested persons for drunkenness were also introduced.

-10-
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One other matter should be noted in regard to the business records

and official records exceptions as they have been developed by the courts.

Under neither exception is an incompetent opinion admissible merely

because it appears in an appropriate record. People v. Terrell, 138

Cal. App.2d 35 (1955), held that a diagnosis of "prob. criminal abortion"

was inadmissible even though contained in a hospital record otherwise

admissible as a business or official record. Int constituted a conclusion

to which the doctor who made the notation could not have testified to if

called as a witness." Similarly, in Hutton v. Brookside Hospital, 213

Cal. App.2d 350 (1963), a nurse's notation in a hospital record that a

patient "seemed too ill to be moved" was held inadmissible because the

matter stated "was not one upon which the nurse was qualified to give an

opinion." In Pruett v. Burr, 118 Cal. App.2d 188, 200 (1953), the court

quoted the following with approval: "but records of investigations and

inquiries conducted either voluntarily or pursuant to requirement of law

by public officers concerning causes and effects, and involving the exercise

of judgment and discretion, expressions of opinion, and the making of

conclusions, are not admissible in evidence as public records."

In the light of the foregoing, there does not appear to be any abusive

use of police reports sanctioned by the cases under the existing law. The

amendments made to Sections 1271 and 1280 at the last meeting were

apparently designed to keep out official reports that are not admitted

under existing law. They resulted from a fear that the change in the

statutory language from that of Section 1920 to that of Section 2180 would

encourage the courts to admit reports based on hearsay.

To meet this problem, Sections 1271 and 1280 might be amended to

incorporate the limitation that the reports admissible under those sections

-11-
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be based on the personal knowledge either of the recorder or of a person

whose business or official duty it was to make such reports in the regular

course of the business or office.

Such an amendment would meet precisel, the problem that subdivision

(b) of each section was aimed at. The present solution to the problem is

too broad. Where alibi is in issue, either the prosecution of the defense

might want a particular arrest report admitted to prove or disprove the

claimed whereabouts of the defendant. We think that a police report should

be admitted to prove such a matter just as a hotel register is admitted

under the business records exception for the same purpose.

Section 1203-cross-examination

One minor defect seems to be present in the cross-examination section.

As a matter of policy, we think that a party should have the right to

cross-examine a hearsay declarant --whether a party, witness, etc. --if the

party would otherwise have the right to cross-examine the declarant in the

action. For example, in a multi -party case, P may introduce witness We out -

of -court statement. D, the party who called W originally, should not be

permitted to cross-examine W concerning the statement as 1, is his witness.

But the rationale underlying Section 1203 indicates that defendant E, who

is adverse to defendant D, should have the right to cross-examine W concerning

the statement even if the subject involved was not covered on D's direct

examination of W.

To accomplish this, Section 1203(b) might be modified as follows:

(b) Unless the party seeking to cross-examine the declarant
has the right apart from this section to cross-examine the declarant
in the action, this section is not applicable if the declarant is . .

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary MJN 1500
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DIVISION 10. P-AESAY EVIDENCE

CHAPTER 1. GENERAL PROVISIONS

§ 1200. The hearsay rule.

Comment. Section 1200 states the hearsay rule. The statement of the

hearsay rule found here is based on the silli]sr statement of the rule in

Rule 63 of the Uniform Rules of Evidence.

That hearsay evidence is inadmissible unless the evidence is within an

exception to that rule has been the law of Call:ornia since the

earliest days of the state. See, e.g., People v. no -0, 29 Cal.2d 321,

175 P.2d 12 (1946); Kilburn v. Ritchie, 2 Cal. 145 (1052). Nevertheless,

Section 1200 is the first statutory statement of the rule. Code of Civil

Procedure Section 1845 (superseded by Evidence Code 702) permits a witness

to testify concerning those facts only that are personally known to him

e-tcept in those few express cases in which . . . the declarations of others,

are admissible"; and that section has been considered to be the statutory

basis for the hearsay rule. People v. Spriggs, 60 0a1.2d -, 0 389

P.2d 377, 380, 36 Cal. Rptr. 8411 344 (1964). It has been recognized,

however, as an insufficient basis for the hearsay rule. The section merely

states the requirement of personal knowledge, and a uitness testifying to

the hearsay statement of another must have personal knowledge of that state-

ment just as he must have personal knowledge of any other matter concerning

which he testifies. Sneed v. Marysville Gas etc. Co., 149 Cal. 704, 708,

87 Pac. 376, 378 (1906).

§ 1200
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"Hearsay evidence" is defined in Sectionl200 as "evidence of a state-

ment, made other than by a witness while testifying at the hearing that is

offered to prove the truth of the matter stated." Under existing case law,

too, the hearsay rule applies only to out -of -court statements that are

offered to prove the truth of the matter asserted. If the statement is

offered for some purpose other than to prove the fact stated therein, the

evidence is not objectionable under the hearsay rule. Uerner v. State Bar,

24 Cal.2d 611, 621, 150 P.2d 892, 896 (1944); Smith v. Whittier, 95 Cal.

279, 30 Pac. 529 (1892). See WITNIN, CALIFORNIA EVIDENCE §§ 215-218 (1958).

The word "statement" that is used in the definition of "hearsay evidence"

is C.efined in Section 225 as "verbal conduct" or "nonverbal conduct . . .

intended . as a substitute for verbal conduct." Cf., Rule 62(1) of the

Uhiforrt Rides of Evidence. Hence, evidence of a person's out -of -court conduct is

not -"YrAnissible under the hearsay rule expressed in Section 1200 unless that

conuct is clearly assertive in character. Nonassertive conduct is not hearsay.

Some California cases have regarded evidence of nonassertive conduct as

hearsay evidence if it is offered to prove the actor's belief in a particilial-

fact as a basis for an inference that the fact believed is true. See, e.g.,

Estate of De Laveaga, 165 Cal. 607, 624, 133 Pac. 307, 314 (1913)("the

manner in which a person whose sanity is in question vas treated by his

fsrally is not, taken alone, competent substantive evidence tending to prove

insanity, for it is a mere extra -judicial expression of opinion on the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 tae. 65, 70 (1924)

("Circumstances of flight (of other persons from the scene of a crime] are

in i e nature of confessions . . . and are, therefore, in the nature of hearsay

evif_ence").

-1001- MJN 1502
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Other California cases, however, have admitted evidence of nonassertive

conduct as evidence that the belief giving rise to the conduct was based

on fact. See, e.g., People v. Reifenstuhl, 37 Cal. ...Dr.2d 402, 99 P.2d

564 (1940)(hearing denied)(incoming telephone calls made for the purpose

of placing bets admissible over hearsay objection to prove that place of

reception was bookmaking establishment).

Under the Evidence Code, nonassertive conduct is not regarded as hearsay

for two reasons: First, such conduct, being nonassertive, does not involve

the veracity of the declarant; hence, one of the principal reasons for the

hearsay rule --to exclude declarations where the veracity of the declarant

cannot be tested by cross-examination-does not apply. Second, there is

frequently a guarantee of the trustworthiness of the inference to be drawn

from such nonassertive conduct because the actor has based his actions on

the correctness of his belief. To put the matter another way, in such cases

actions speak louder than words.

CT course, if the probative value of evidence of nonassertive conduct

is outweighed by the likelihood that such evidence will confuse the issues,

mislead the jury, or consume too much time, the judge may exclude the evidence

under Section 352.

Under Section 1200, exceptions to the hearsay rule may be found either

in statutes or in decisional law. This continues the pre-existing California

law; for inasmuch as the rule excluding hearsay was not statutory, the courts

have recognized exceptions to the rule in addition to those exceptions

expressed in the statutes. Seel People v. Spriggs, 60 Ca1.2d 389

P.2d 377, 380, 36 Cal. Rptr. 8i1, 844 (1964).

4§ 1201. Multiple hearsay.

CorimPnt. Section 1201 makes it possible to use admissible hearsay

to prove another statement was made that is also admissible hearsay. For

example, under Section 1201, an official reporter's transcript

-1002- s 190xl
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of the testimony at another trial. may be use.:,. to preve the nature of the

testimony previously given (Section 1280), the former testimnny may be used

as hearsay evidence (under Section 1291) to prove tllat a party made an

admission. The admission is admissible (Section 1221) to prove the truth

of the matter stated. Thus, under Section 1201, the evidence of the

aamission contained in the transcript is admissible because each of the

hearsay statements involved is within an exception to the hearsay rule.

Although no California case has been found where the admissibility of

"multiple hearsay" has been analyzed_ and discussed, the practice is

apparently in accord with the rule stated in Section 1201 See, e.g.,

People v. Collup, 27 Ca1.2d 829, 167 P.2d 714 (1946)(transcript of former

testimony used to prove admission).

Section 1201 is based on Rule 66 of the Uniform Rules of Evidence.

§ 1202. Credibility of hearsay declarant.

Comment. Section 1202 deals with the impeachment of one whose hearsay

statement is in evidence as distinguished from the impeachment of a witness

who has testified. It has two purposes. First, it makes clear that such

evidence is not to be excluded on the ground that it is collateral. Second,

it makes clear that the rule applying to impeachment of a witness-that a

witness may be impeached by a prior inconsistent statement only if he is

provided with an opportunity to explain it --does not apply to a hearsay",

declarant.

The California courts have permitted a party to impeach hearsay evidence

given under the former testimony exception with evidence of an inconsistent

statement by the hearsay declarant, even though the declarant had no

opportunity to explain or deny the inconsistency, when the inconsistent

statement was made after the former testimony was Given. People v. Collup,

27 Ca1.2d 829, 167 P.2d 714 (1946). The courts I.Etve also permitted dying

-1003 - § 1201
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declarations to be impeached by evidence of contradictory statements by

the deceased, although no foundation was laid. People v. Lawrence, 21 Cal,

363 (1863). Apparently, however, former testimony may not be impeached by

evidence of an inconsistent statement made prior to the former testimony

unless the would-be impeacher either did not know of the inconsistent

statement at the time the former testimony was given or provided the

declarant with an opportunity to deny or explain the inconsistent statement.

People v. Greenwell, 20 Cal. App.2d 266, 66 P.2d 674 (1937) as limited by

People v. Collup, 27 Ca1.2d 829, 167 P.2d 714 (1946).

Section 1202 substitutes for this case law a uniform rule permitting

a hearsay declarant to be impeached 'by inconsistent statements in all cases,

whether or not the declarant has been given an opportunity to deny or

explain the inconsistency. If the hearsay declarant is unavailable as a

wiless, the party against whom the evidence is admitted should not be

deprived of both his right to cross-examine and his right to impeach. Cf.,

People v. Lawrence, 21 Cal. 368, 372 (1863). If the hearsay declarant is

available, the party electing to use the hearsay of such a declarant should

have the burden of calling him to explain or deny any alleged inconsistencies.

Of course, the trial judge may curb efforts to impeach hearsay declar-

ants if he determines that the inquiry is straying into remote and collateral

matters. Section 352.

Section 1202 provides that inconsistent statements of a hearsay declarant

may not be used to prove the truth of the matters scared. In contrast,

Section 1235 provides that evidence of prior inconsistent statements made

by a trial witness may be admitted to prove the truth of the matters stated.

Unless the declarant is a witness and subject to cross-examination upon the

-1004- § 1202
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su'eject matter of his statements, there is not a sufficient guarantee of

the trustworthiness of his out -of -court statements to warrant their

reccDtion as substantive evidence unless they fall within some recognized

eception to the hearsay rule.

Section 1202 is based on Rule 65 of the Uniform Rules of Evidence.

.5 1203. Cross-examination of hearsay declarant.

Comment. Hearsay evidence is generally excluded from evidence because

of the lack of opportunity for the adverse party to cross-examine the

hearsay declarant before the trier of fact. People v. Bob, 29 Ca1.2d

321, 325, 175 P.2d 12, 15 (1946). In some situations, hearsay evidence is

admitted because of some exceptional need for the evidence and because there

is some circumstantial evidence of trustworthiness that justifies a violation

of a party's right of cross-examination. People v. Lrust, 47 Ca1.2d 776,

785, 306 P.2d 480, 484 (1957); Turnev v. Sousa, 146 Cal. App.2d 787, 791,

304 P.2d 1025, 1027-1028 (1956).

L;ven though it is necessary or desirable to permit some hearsay evidence

to be received without guaranteeing the adverse party the right to cross-

exnmine the declarant, there seems to be no reason to prohibit the adverse

party from cross-examining the declarant altogether. The policy in favor

of cross-examination that underlies the hearsay rule, therefore, indicates

that the adverse party should be accorded the right to call th dclarant

of a statement that has been received and to cross-examine him concerning

the subject matter of his statement.

Hence, Section 1203 has been included in the Evidence Code to reverse,

insofar as a hearsay declarant is concerned, the traditional rule that a

witness called by a party is a witness for that party and may not be cross-

examined by him. As a hearsay declarant is in practical effect a witness

-1005- § 1202
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against that party, Section 1203 gives the party against whom a hearsay

statement is admitted the right to call and cross-examine the hearsay

declarant concerning the subject matter of the hearsay statement just as

he has the right to cross-examine the witnesses who appear personally and

testify against him at the trial.

§ 1204. Hearsay statement offered against criminal defendant.

Comment. In People v. Underwood,. 61 Ca1.2d P.2d 37 Cal. Rptr.

313 (1964), the California Supreme Court held that a prior inconsistent

statement of a witness could not be introduced to impeach him in a criminAl

trial when the prior inconsistent statement would have been inadmissible

as an involuntary confession if the witness had been the defendant. Section

1204 applies the principle of the lihderwood decision to all hearsay statements.-

§ 1205. Pretrial notice of certain hearsay statements.

Comment. The introduction of hearsay evidence will, in many instances,

deprive the party against whom the evidence is offered of the right to

cross-examine the hearsay declarant. To compensate for this loss, Section

1205 requires that the proponent of certain kinds of hearsay evidence

provide the adverse party with pretrial notice of his intention to offer

the hearsay. The adverse party is thus afforded the opportunity to

investigate the accuracy of the perceptions and the veracity of the

original declarant; and, in some cases, he will be able to require the

appearance of the original declarant for cross-examination under Section

1203.

The kind of hearsay mentioned in Section 1205 are limited to those where

there appears to be an especial need to investigate the accuracy of the

hearsay statement as distinguished from the accuracy of the evidence of

the statement that is being offered. For example, business and official

§ 1203nri4
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records are included because these writings sometimec contain medical

diac,noses and similar opinions of declarants who will not be present to

give direct testinnny. See, e.g., 11CDowd v. Pig'n Whistle Corp., 26 Ca1.2d

696, 160 P.2d 797 (1945); People v. Gorgol, 122 Cal.App.2d 281, 265 P.2d 69

(1953). As ttge introduction of hearsay of this nature deprives the adverse

party of his right to cross-examine the auth= of such an opinion, he

should at least have the opportunity to investigate the sufficiency of

the basis for the opinion. On the other hand, judgments are excluded; for

the veracity of the judge and jurors who determined the ratters decided

in the judgment is not really involved.

Section 1205 applies only to hearsay statements that are in writing

in order to provide easily identifiable categories of evidence that are

subject to the notice requirement and, thus, to avoid any possibility of

creating a trap for litigants and their counsel.

Section 1205 is based in principle on Rule 64 of the Uniform Rules of

Evidence.

§ 1206. No implied repeal.

Comment. Although some of the statutes providing for the admission

of hearsay evidence will be repealed when the Evidence Code is enacted,

there will remain in the various codes a number of statutes which, for the

most part, are narrowly drawn to make a particular type of hearsay evidence

adLissible under specifically limited circumstances. It is neither

desirable nor feasible to repeal these statutes. Section 1206 makes it

clear that these statutes will not be implied"). -"epealed by the enactment

of the Evidence Code.

-1006.1- 1205
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CHAPTER 2. EXCEPTIOES TO THE HEARSAY RULE

Article 1. Confessions and Admissions

§ 1220. Confession or admission of criminal defendant.

Comment. Section 1220 restates the existing law governing the

admissibility of the confession or admission of a defendant in a criminal

action. People v. Jones, 24 Ca1.2d 601, 150 P.2d 001 (1944); People v. Rogers,

22 Ca1.2d 787, 141 P.2d 722 (1943); People v. Loper, 159 Cal.6, 112 P. 720

(1910); People v. Speaks, 156 Cal. Lnp.2d 25, 319 P.2d 709 (1957); People v.

Haney, 46 Cal. App. 317, 189 Pac. 338 (1920); People 7. Lisonta, 14 Ca1.2d

403, 94P.2d 569 (1939); People v. Atchley, 53 Ca1.2d 160, 346 P.2d 764 (1959).

See also Tentative Recommendation and a Study Relating to the Uniform Rules

of :r7idence LArtiele VIII. Fenrsay.vidence), 4 CAL. LAU

REVISION COMM' N, REP., REC. & STUDIES at 475-482 (1563).

Although subdivision (b) is technically unnecessary, for the sake of

completeness it is desirable to give express recognition to the fact that

any rule of admissibility established by the Legislature is subject to the

requirements of the Federal and State Constitutions.

§ 1221. Admission of party to civil action.

Comment. Section 1221 states existing law as found in. Code of Civil

Procedure Section 1870(2). The rationale underlying this exception is

that the party cannot object to the lack of the right to cross-examine the

declarant, since the party himself made the statement. Moreover, the party

can cross-examine the witness who testifies to the party's statement and can

deny or explain the purported admission. The statement need not be one which

would be admissible if made at the hearing. See Shields v. Oxnard Harbor

Dist., 46 Cal. App.2d 4770 116 P.2d 121 (1941).

-1007- § 1220
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1222. Adoptive admission.

Comment. Section 1222 restates and supersedes subdivision 3 of Code of

Civil Procedure Section 1870. Sec Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),

4 CAL. LAW REVISION COMMiN REP., RLC. & STUDIES at 484 (1563).

§ 1223. Authorized admission.

Comment. Section 1223 provides a hearsay exception for authorized

admissions. Under this exception, if a party authorized an agent to make

statements on his behalf, such statements may be introduced against the

party under the same conditions as if they had been made by the party himself.

See-ien 1223 restates apd supersedes the first por-Licn of subdivisien 5 of Code

of Civil Procedure Section 1870. Tentative Reccmmendatien and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL.

LAW REVISION COMM' N, REP., REC. & STUDIES at 484-490 (1963).

1224. Admission of co-conspirator.

Comment. Section 1224 is a specific example of a kind of authorized

admission that is admissible under Section 1223. 'Jae statement is admitted

because it is an act of the conspiracy for which the party, as a co-conspirator,

is legally responsible. People v. Lorraine, 90 Cal. App. 317, 327, 265 Pac.

893, (1928). See CAL. CONT. ED. BAR, CALIFORNIA CRIMINAL LAW PRACTICE

471-472 (1964). Section 1224 restates and supersedes the provisions

of subdivision 6 of Code of Civil Procedure Section 1870.

§ 1225. Statement of agent, partner, or employee.

Comment. Section 1223 makes authorized extrajudicial statements

admissible. Section 1225 goes beyond this, making aCmissible against a party

-1008-
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specified extrajudicial state"erts of an agent, partner or employee, whether

or not authorized. A statement is admitted under rjection 1225, however, only

if it would be admissible if made by the declarant at the hearing whereas

no such limitation is applicable to authorized admiosions.

The practical scope of Section 1225 is quite limited. The spontaneous

statements that it covers are Omissible under Section 1240 The self -

inculpatory statements which it covers are admissible under Section 1230 as

deolarations against the declarant's interest. Where the declarant is a

witness at the trial, many other statements covered by Section 1225 would

be admissible as inconsistent statements under Section 1235. Thus, Section

1225 has independent significance only as to trauthorized,nonspontaneous,

noninculnatory statements of agents, partners and employees who do not

testify at the trial concerning the matters within the scope of the agency,

partnership or employment. For example, the chauffeur's statement following

an accident, "It wasn't my fault; the boss lost his head and grabbed the

wheel," would be inadmissible as a declaration against interest under Section

1230, it would be inadmissible as an authorized admission under Section 1223,

it would be inadmissible under Section 1235 unless the employee testified

inconsistently at the trial, it would be inadmissible under Section 1240

unlvm rmAj. "TODUZIe0V.Saars but it would beadglinible vier Section 1225.

Section 1225 is based on Rule 63(9)(a) of the Uniform Rules of

Evidence; and it goes beyond existing California law as found in

subLivision 5 of Section 1870 of the Code of Civil Procedure (superseded

by =vidence Code Section 1223). Under existing California law only the

statements that the principal has authorized the acent to maim are admissible.

Peterson Bros. v. Mineral King Fruit Co., 11+0 Cal. 62k, 74- Pac. 162 (1903).

-1009-
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There are two justifications for the limited extension of the exception

for agents' statements provided by Section 1225. Tirst, because of the

relationship which existed at the time the statement vas made, it is unlikely

that the statement would have been made unless it were true. Second, the

existence of the relationship makes it highly likely that the party will be

able to make an adequate investigation of the statement without having to

resort to cross-examination of the declarant in open court.

1226. Statement of declarant whose liability or 74*.Q46h_of duty is in issue.

Comment. Section 1226 restates in substance a hearsay exception found

in Section 1851 of the Ccde of Civil Procedure (superseded by Evidence Cede

Sections 1226 and 1302). Cf., Butte County v. Morgan, 76 Cal. 1, 18 Pac.

115 (1088); Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956);

Stang and Oil Co. v. Houser, 101 Cal. App.2d 48O, 225 P.2d 539 (1950). Section

1226, however, limits this hearsay exception to civil actions: Much of the

evieence within this exception is also covered by L:ectien 1230, which makes

admissible declarations against interest. However, to be admissible under

Section 1230 the statement must have been against tLe declarant's interest

when made whereas this requirement is not stated in .action 1226. A

comparable exception is found in Rule 9(c) of the Uniform Rules of Evidence.

Code of Civil Procedure Section 1951 has been construed to admit

statements of a declarant whose breach of duty gives rise to a liability

on the part of the party against whom the statements are offered. Nye &

Nissen v. Central etc. -ins. Corp., 1 Cal. App.2d 570, 163. P.2d 100

(1()45). Section 1226 of the Evidence Code refers specifically to

-1010-
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"breach of duty" in order to admit statements of a Eeclarant whose breach

of duty is in issue without regard to whether that breach gives rise to

a liability of the party against whom the statements are offered or

merely defeats a right being asserted by that party. For example, in

Incram v. Bob Jaffe Co., 139 Cal. App -2d 193, 293 P.21 132 (1956), a statement

of a person permitted to operate a vehicle was admitted against the owner

of the vehicle in an action seeking to hold the owner liable on the aeriva-,

tine liability of vechicle owners established by Vehicle Code Section

171;50. Under Section 1226, the statement of the declarant would also be

abiissible against the owner in an action brought by the owner to recover

for damage to his vehicle where the defense is baseE on the contributory

negligence of the declarant.

Section 1302 supplements the rule stated in Section 1226. Section 1302

permits the mi-dssion of jurEnents against a third person when one of the

issues between the parties is the liability, obligation, or duty of the

third person and the judgment determines that liability, obligation, or

du:LT. Together, Sections 1226 and 1302 codify the Lo2dinge of the cases

applying Code of Civil Procedure Sc tion 1851. See Tentative Recommendation

anE a Study Relating to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), 4 CAL. LAW REVLON COMMTN REP., REC. STUDIES at

491-496 (1963).

§ 1227. Statement of declarant whose right or title is in issue.

Comment. Section 1227 expresses a common law exception to the hear-

say rule that is recognized in part in Code of Civil Procedure Section

1849. Section 1849 (which is superseded by Section 1227) permits the

-1010.1- §- 1226
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ste,:ements of predecessors in interest of real property to be admitted

against the successors; however, the California cases follow- the general

rule of permitting predecessorst statements to be aEillitted against successors

of either real or personal property. Smith v. Goethe, 159 Cal. 628,

115 Pac. 223 (1911); 14. Wigmore, Evidence% 1082 et seq. (3d ed. 1940).

Section 1227 supplements the rule provided in Section 1226. Under

Section 1226, for example, a party suing an executor on an obligation

incurred by the decedent prior to his death may introduce admissions of

the decedent. Similarly, under Section 1227, a party sued by an executor

on an obligation claimed to have been owed to the decedent may introduce

admissions of the decedent.

It should be noted that, under subdivision (b)7 "statements made before

title accrued in the declarant will not be receivable. On the other hand,

the time of divestiture, after which no statements could be treated as admis-

sions is the time when the party against wham they are offered has by

his own hypothesis acquired the title; thus, in a suit, for example, between

Ats heir and A's grantee, A's statements at any time before his death

are receivable aginst the heir; but only his statelients before the grant

are receivable against the grantee. 4 Wigmore, 1082,

p. 153 (3d ed. 1940).

Despite the limitations of Section 1227, some statements of a grantor

made after divestiture of title will be admissible; but another theory

of aamissIbiLity must be found. For example, later statements of his state

of mind may be admissible on the issue of his intent. Sections 1250,

1251. And where it is claimed thab a conveyance was in fraud of creditors,

the later statements of the grantor Irp.y be admissible, not as hearsay, but

-1010.2- '5 1227
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as evidence of the fraud itself. (cf. Bush & Mallett Co. v. Heking, 134

Cal. 676, 66 Pac. 967 (1901)) or they may be admissible as declarations

of a co-conspirator in the fraud (Cf. McGee v. Allen, 7 Ca1.2d 468, 60 P.2d

1026 (1936)).

1940).

See generally 4 -ionore; Efidence 1086 (3d ed.

1228. Statement of declarant inaction for his wrongful injury or death,

Comment. Under the pre-existing California lxvry en enission by a

decedent is not admissible against his heirs or representatives in a

wronful death action brought by them. Hedge v. Uilliams, 131 Cal.

455, 64 Pac. 106 (1901); Carr v. Duncan, 90 Cal. ApD.2d 284 202 P.2d

855 (1949); Marks v. Reissinger, 35 Cal. App. 44, 169 Pac. 243 (1917).

The reason is that the action is a new action, not :.erely a survival of

the decedent's action.

This rule has been severely criticized and does not reflect the thinking

of most American courts. Carr v. Duncan, 90 Cal. ! 2k1 282, 285, 202 P.2d

855, 856 (1949). Under Code of Cir.-11 Procedure Section 1851 (superseded

by -2vidence Code Section 1226), the admissions of a decoden7, are admissible

to establish the liability of his executor. Similarly, uhen the executor

brins an action for the decedent's death under Code of Civil Procdure

Section 377, the defendant should be permitted to introduce the admissions

of the decedent. Without such a rule, in an action between two executors

arising out of an accident killing both participants, the plaintiff

executor would be able to introduce admissions of the defelaant's decedent

but the defending executor would be u.able to introduce silmissions of the

plaintiff's decedent.

§ 1227
1228

MJN 1515



C

C

Section 1226 changes the rule announced in the California cases and

makes the admissions of the decedent admissible in wrongful death actions.

It Drovides a similar rule for the analogous cases arising under Code

of Civil Procedure Section 376.

section 1228 recognizes that there is no reason, other than a technical

procedural rule, to treat the admissions of a plaintiff's decedent differ-

ently from those of a defendant's decedent in an action brought under

Code of Civil Procqdure Section 377. The plaintiff in a wrongful death

case --and the marent of an injured child in an action under Code of Civil

Procdure Section 376 --in reality stands so completely on the right of the

deceased or injured person that such person's admissions of nonliability of

the defendant should be admitted against the plaintiff, even though as a

technical matter the plaintiff is asserting an indeviendent right.

1228
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Article 2. Declarations Against Interest

§ 1230. Declaration against interest.

Comment, Section 1230 codifies the hearsay exception for declarations

against interest as that exception has been developed in thie California

courts. People v. Spriggs, 60 Cal.2d 389 P.20_ 377, 36 Cal. Rptr.

841 (1964). It is not clear, however, whether existing law extends the

declaration against interest exception to include statements that make

the declarant an object of hatred, ridicule, or social disgrace in the

community.

Section 1230 supersedes the partial and inaccurate statements of the

declarations against interest exception found in Code of Civil Procedure

Sections 1853, 1870(4), and 1946(1). See People v. Spriggs, 60 Ca1.2d at

385. at 380-381, 36 Cal. Rptr. at 844-845 (1964). Section 1230 is based

in large part on Rule 63(10) of the Uniform Rules of Evidence. The require-

ment that the declarant have "sufficient knowledge of the subject" continues

the similar common law requirement stated in Cede of Civil Procedure Section

1853 that the declarant must have had some peculiar means --such as personal

observation --for obtaining accurate knowledge of the matter stated. See 5

Wigmore, Evidence § 1471 (3d ed. 191-0).

Article 3. Prior Statements of Witnesses

1235. Prior inconsistent statement.

Comment. Under existing law, a prior statement of a witness that is

inconsistent with his testimony at the trial is admissible, but because of the

hearsay rule such statements may not be used as evidence of the truth of the

matters stated. They may be used only to cast discredit on the testimony given

at the trial. Albert v, McKay & Co., 174 Cal. 451, 456, 163 Pac. 666, 668 (1917).

Section1235, however, permits a prior inconsistent statement of a witness

to be used as substantive evidence if the statement is otherwise
§ 1230
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admissible under the rules relating to the impeachment of witnesses. In

view of the fact that the declarant is in court and nay be examined and

cross-examined in regard to his statements and their subject matter, there

seems to be lttle reason to perpetuate the subtle distinction made in the

cases. It is not realistic to expect a jury to understand that they cannot

believe a utLtness was telling the truth on a former occasion when they

believe the contrary story given et the trial is not true. Moreover, in

many cases the prior inconsistent statement is more likely to be true than

t:le testimony of the witness at the trial because it was made nearer in

time to the matter to which it relates and is less likely to be influenced

by the controversy that gave rise to litigation.

ection 1235 will permit a party to establish a prima facie case by

ftitroducing prior inconsistent statements of witnesses. This change in

tie law, however; will provide a party with desirable protection against the

'turncoat" witness who changes his story on the stand and deprives the party

,.!:-Oaing him of evidence essential to his case,

§ 1236, Prior consistent statement.

Comment, Under existing law, a prior statement of a witness that is

consistent with his testimony at the trial is admissible under certain

.onditions when the credibility of the witness has been attacked. The

statement is admitted, howavi_r, only to rehabilitate the witness --to support

eredibility-and not as evidence of the truth of the ratters stated,

People v. Kynette, 15 Ca1.2d 73i, 753-754, (1940)

3ection 1236, however, permits a prior consistent statement of a witness

to be used as substantive evidence if the statement is otherwise admissible

-1012- 5 1235
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under the rules relating to the rehabilitation of impeached witnesses.

The reasons for this change in the law are much the same as those discussed

in the Comment to Section 1235.

§ 1237. Past recollection recorded.

Comment. Section 1237 proviCes a hearsay exception for what is usually

referred to as "past recollection recorded." The section makes no radical

departure from existing law, for its provisions are taken largely from the

provisions of Section 2047 of the Code of Civil Procedure. There are,

however, two substantive differences between Section 1237 and existing

California law:

First, existing law requires that a foundation be laid for the admission

of such evidence by showing (1) that the writing recording the statement

was made by the witness or under his direction, (2) that the writing was

made at a time when the fact recorded in the writing actilally occurred or at

such other time when the fact was fresh in the witness' memory and (3)

that the witness "knew that the same was correctly stated in the writing."

Under Section 1237, however, the writing may be made not only by the witness

himself or under his direction but also by some other person for the purpose

of recording the witness' statement at the time it was made. In addition,

Section 1237 permits testimony of the person who recorded the statement to

be used to establish that the writing is a correct record of the statement.

Sufficient assurance of the trustworthiness of the statement is provided

if the declarant is available to testify that he made a true statement and

the ;Jerson who recorded the statement is available to testify that he

accurately recorded the statement.

-1013- § 1236
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Second, under Section 1237 the document or other writing embcdying the

statement is itself admissible in evidence whereas under the present law

the declarant reads the writing on the witness stand and the writing is

not otherwise made a part of the record unless it is offered in evidence by

the adverse party.

Article 4. Spontaneous, Contelaporaneous, and Dying Declarations

§ 1240. Spontaneous statPmPnt.

Comment. Section 1240 is a codification of the existing exception to

the hearsay rule which makes excited statements admissible. Showalter v.

Western Pacific R.R.2 16 Ca1.2d 460, 106 P.2d 895 (1940); Tentative Recom-

mendation and a Study Relating to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), 4 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 465-466

(1963). The ration .1e of this exception is that the spontaneity of such

statements and the declarant's state of mind at the tfluc when they are made

provide an adequate guarantee of their trustworthiness.

§ 1241. Contemporaneous statement.

Comment. Section 1241, which provides a hearsay exception for contem-

poraneous statements, may go beyond existing law, for no California case in

point has been found. Elsewhere the authorities are conflicting in their

resrlts and confused in their reasoning owing to the tendency to discuss the

problem only in terms of res gestae. See Tentative Recommendation and a

Study Relating to the Unifcrm Rules of Evidence (Ar-icle VIII. Hearsay

Evidence), 4 CAL. LAW REVISION COE.I'N REP., REC. C. STUDIES at 466-468

(1563).
-1014- § 1237
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The statements admissible ul-,ler suLdivision (2) are hi:L;ialy trustworthy

because: (1) the statement being simultaneous with she event, there is

no memory problem; (2) there is little or no time for calculated misstate-

ment; and (3) the statement is usually made to one 1Tho has equal opportunity

to observe and check misstatements. In applying this exception, the courts

should insist on actual contemporaneousness; other rise, the trustworthiness

of the statements becomes questionable.

-1015- § 1241
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1242. Dying declaration.

Comment. Section 1242 is a broadened form of the well -established

exception to the hearsay rule which makes dying declarations admissible.

The existing law --Code of Civil Procedure Section 1870(4) as interpreted by

our courts--uakes such declarations admissible only in criminal homicide actions

and only when they relate to the immediate cause of the declarant's death.

People v. Ball, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). See Tentative Recommendation

and a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

EVidence), 4 CAL. IAW REVISION GOWN, REP., REC. § STUDIES 472-473 (1963).

The rationale of the exception --that men are not apt to lie in the shadow of

death --is as applicable to any other declaration that a dying man might make

as it is to a statement regarding the immediate cause of his death. Moreovel.,

there is no rational basis for differentiating, for the purpose of the

admissibility of dying declarations, between civil and criminal actions, or

among various types of criminal actions.

Under Section 1242, the dying declaration is admissible only if it would

be admissible if made by the declarant at the hearing. Thus, the dying

declaration is admissible only if the declarant would have been a competent

witness and made the statement on personal knowledge.

Article 5. Statements of Mental or Physical State

§ 1250. Statement of declarant's then existing physical or mental condition.

Comment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant's then existing physical or mental condition. It

C -1016-
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codifies an exception that has been developed by the courts.

Thus, under Section 1250 as under existing law, a statement of the

declarant's state of mind at the time of the statement ig Admissible whin that

state of mind is itself in issue in the case. Adkins v. Brett, 184 Cal. 252,

193 Pac. 5 (1920). A statement of the declarant's then existing state of mind

is also admissible when relevant to show the declarant's state of mind at a

time prior tc the statement. Watenpaugh. v. State Teachers' Retirement, 51

Ca1.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d

530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); Williams

v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section 1250 also makes a statement

of then existing state of mind admissible to "prove or explain acts or conduct

of the declarant." Thus, a statement of the declarant's intent to do certain

acts is admissible to prove that he did those acts. People v. Alcalde, 24

Ca1.2d 177, 148 P.2d 627 (1944); Benjamin v. District Grand Lodge, 171 Cal. 260,

152 Pac. 731 (1915). Statements of then existing pain or other bodily condition

are also admissible to prove the existence of such condition. Bloomberg v.

Leventhal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 (1914).

A statement is not aftissible under Section 1250 if the statement was

made under such circumstances that the declarant in making such statement had

motive or reason to deviate from the truth. See Section 1253 and the Comment

thereto.

In light of the definition of "hearsay evidence" in Section 155, a

distinction should be noted between the use of a declarant's statements of his

then existing mental state to prove such mental state and the use of a declarant's

statements of other facts as circumstantial evidence of his mental state.

-1017-
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Under tTzle Evidence Code, if the declarant's statements are not being used to

prove the truth of their contents but are being used as circumstantial evidence

of the declarant's mental state, no hearsay problem is involved. See the

Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to be

used to prove the fact remembered or believed. This limitation is necessary

to preserve the hearsay rule. Any statement of a past event is, of course,

a statement of the declarant's then existing state of mind-his memory or 'belief-

concerning the past event. If the evidence of that state of mind --the statement

of memory --were admissible to show that the fact remembered or believed actIvilTy

occurred, any statement narrating a past event would be, by a process of

circuitous reasoning, admissible to prove that the event occurred.

The limitation in Section 1250(b) is, in general, in accord with the law

developed in the California cases. Thus, in Estate of Anderson, 185 Cal. 700,

198 Pac. 407 (1921), a declaration of a testatrix made after the execution of

a will to the effect that the will had been made at an aunt's request was held

to be inadmissible hearsay "because it was merely a declaration as to a past

event and was not indicative of the condition of mind of the testatrix at the

time she made it." 185 Cal. at 720, 198 Pac. at 415 (1921).

A major exception to the principle expressed in Section 1250(b) was created

in People v. Merkouris, 52 Ca1.2d 672, 344 P.2d 1 (1959). That case held that

statements made by the victims of a double homicide relating threats by the

defendant were admissible to show the victims' mental state --their fear of the

defendant. Their fear was not itself in issue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct

-1018- § 1250
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engendering the fear, i.e., that the defendant had in fact threatened them.

That the defendant had threatened them was, of course, relevant to show that

the threats were carried out in the homicide. Thus, in effect, the court

permitted the statements to be used to prove the truth of the matters stated

in them.. In People v. Purvis, 56 Cal.2d 93, 362 2.2d 713, 13 Cal. Rptr. 801

(1961), the doctrine of the Merkouris case was limited to cases where identity

is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of that

case is repudiated because it is an attack on the hearsay rule itself. Other

exceptions to the hearsay rule are based on some peculiar reliability of the

evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306 P.2d 480, (1957).

The exception created by Merkouris was not based on any evidence of the

reliability of the declarations, it was based on a rationale that destroys the

very foundation of the hearsay rule.

§ 1251. Statement of declarant's previously existing physical or mental condition.

Comment. Section 1250 forbids the use of a statement of memory or

belief to prove the fact remembered or believed. Section 1251, however,

permits a statement of memory or belief of a past mental state to be used to

prove the previous mental state when the previous mental state is itself in

issue in the case. If the past mental state is to be used merely as circum-

stantial evidence of some other fact, the limitation in Section 1250 still

applies and the statement of the past mental state is inaiimissible hearsay.

Section 1251 is generally consistent with the California case law, which

also permits a statement of a prior mental state to be used as evidence of that

g 1250

§ 1251
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mental state. See, e.g.: People v. One 1948 Chevrolet Conv. Coupe, 45 Ca1.2d

613, 290 P.2d 538 (1955) (statement of prior knowledge admitted to prove such

knowledge). However, Section 1251 requires that the declarant be unavailable

as a witness. No similar condition on admissibility has been imposed by the

cases. Note, too, that no similar condition appears in Section 1250.

A statement is not admissible under Section 1251 if the statement was

made under such circumstances that the declarant in making such statement had

motive or reason to deviate from the truth. See Section 1253 and the Comment

thereto.

§ 1252. Statement of previous symptoms.

Comment. Under existing California law, a statement of previous symptoms

made to a physician for purposes of treatment is considered inadmissible hearsay;

although the physician may relate the statement as a natter upon which he

based his diagnosis of the declarant's ailment. See discussion in People v.

Brown, 49 Cal.2d 577, 585-587, 320 P.2d 5, (1958).

Section 1252 permits statements of previous symptoms made to a physician

for purposes of treatment to be used to prove the facts related in the statements.

If there is no motive to falsify such statements, they are likely to be highly

reliable, for the declarant in making them has based his actions on his belief

in their truth --he has consulted the physician and has permitted the physician

to use them as a basis for prescribing treatment. Statements made to a

physician where there is a motive to manufacture evidence or any other motive

to deceive are inadmissible under this section because of the limitation in

Section 1253.

-1020-
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§ 1253. Timitation on admissibility of statements of mental or physical state.

Comment. Section 1253 limits the admissibility of hearsay statements that

would otherwise be admissible under Sections 1250, 1251, and 1252. If a

statement of mental or physical state was made with a motive to misrepresent

or to manufacture evidence, the statement is not sufficiently reliable to

warrant its reception in evidence. The limitation expressed in Section 1253

has been held to be a condition of admissibility in some of the California cases.

See, e.g., People v. Hamilton, 55 Ca1.2d 881, 893, 895, 13 Cal. Rptr. 6490 1

/ 362 P.2d 473, (1961); People v. Alcalde, 24 Ca1.2d 177, 187, 148

P.2d 627, (1944).

The Hamilton case mentions some further limitations on the admissibility

of statements of mental state. These are not given express recognition in the

Evidence Code. However, under Section 352, the judge may in a particular case

exclude such evidence if he determines that its prejudicial effect will

substantially outweigh its probative value. The specific limitations mentioned

in the Hamilton case have not been codified because they are difficult to under-

stand in the light of conflicting and inconsistent language in the case and

because in a different case, prosecuted without the excessive prejudice present

in the Hamilton case, a court might be warranted in receiving evidence of the

kind involved there where its probative value is great.

For example, the opinion states that statements of a homicide victim that

are offered to prove his state of mind are inadmissible if they refer eolely to

alleged past conduct on the part of the accused. 55 Ca1.2d at 893-894, 13 Cal.

Rptr. at 362 p.2d at . Put the case also states, nonetheless, that

statements of "threats . . . on the part of the accused" are admissible on the

-1021-
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issue. 55 Ca1.2d at 893, 13 Cal. Rptr. at , 362 P.2d at . The opinion

also states that the statements, to be admissible, must refer primarily to the

state of mind of the declarant and not the state of mind of the accused. 55

Ca1.2d at 893, 13 Cal. Rptr. at , 362 P.2d at But the case also indicates

that narrations of threats made by the accused --statements of his intent --are

admissible, but statements of conduct by the accused having no relation to his

intent or mental state are not admissible. 55 Ca1.2d at 893, 895-896, 13 Cal.

Rptr. at 362 P.2d at

Much of the evidence involved in the Hamilton case is not classified as

hearsay Ilnder the Evidence Code. It is classified as circumstantial evidence.

Hence, the problem presented there is not essentially a hearsay problem. It

is a problem of the judge's discretion to exclude highly prejudicial evidence

when its probative value is not great. Section 352 of the Evidence Code continues

the judge's power to curb the use of such evidence. But the Evidence Code does

not freeze the courts to the arbitrary and cootrA4ictory standards merrhionod in

the Hamilton case for determining when prejudicial effect outweighs probative

value.

Article 6. Statements Relating to Wills and to Claims Against Estates

§ 1260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in California case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926); Estate of Tompson,

44 Cal. App.2d 774, 112 P.2d 937 (1941). The section is, of course, subject

to the provisions of Probate Code Sections 350 and 351 which relate to the

establishment of a lost or destroyed will.

§ 1253
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The limitation in subdivision (b) is not mentioned in the few decisions

involving this exception. The limitation is desirable, however, to assure the

reliability of the hearsay aanissible under this section.

§ 1261. Statement of decedent offered in action against his estate.

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure

Section 1880) prohibits a party suing on a claim against a decedent's estate

from testifying to any fact occuring prior to the decedent's death. The theory

apparently underlying the statute is that it would be unfair to permit the

surviving claimant to testify to such facts when the decedent is precluded

from doing so by his death. Because the dead cannot speak, the living may not.

The Dead Man Statute operates unsatisiorily. It prohibits testimony

concerning matters of which the decedent had no knowledge. It does not prohibit

testimony relating to claims under, as distinguished. from against, the

decedent's estate even though the effect of such a claim may be to frustrate

the decedent's plan for the disposition of his property. See the Comment to

Code of Civil Procedure SectiOn 1880 and Recemendation and Study Relating to

the Dead Man Statute, 1 CAL. LAW REVISION CORM!' N, REP., REC. & STUDIES at D-1

(1957). Hence, the Dead Man Statute is not continued in the Evidence Code,

To equalize the positions of the parties, the Dead Man Statute excludes

otherwise relevant and competent evidence --even if it is the only available

evidence. This forces the courts to decide cases with a minimum of information

concerning the actual facts. See the Supreme Court's complaint in Light v.

Stevens, 159 Cal. 288, 292, 113 Pac. 659, 660 (1911): "Owing to the fact that

the lips of one of the parties to the tromsaution are nloqed DY a...nth and those

of the other party by the law, the evidence on this question is somewhat

unsatisfactory."
-1023- § 1260
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Section 1261 balances the positions of the parties in the opposite manner.

It is based on the belief that the problem at which the Dead Man Statute is

directed is better solved by throwing more light, not less, on the actual facts.

Instead of excluding the competent evidence of the claimant, Section 1261

permits the hearsay statements of the decedent to be admitted, provided that

they would have been admissible had the decedent made the statements as a

witness at the hearing. Certain additional safeguards --recent perception,

absence of motive to falsify --are included in the section to provide some

protection for the party against whom the statements are offered, for he has

no opportunity to test the hearsay by cross-examination.

Article 8. Business Records

§ 1270. "A business."

Comment. This article restates and supersedes the Uniform Business Records

as Evidence Act appearing in Sections 1953e -1953h of the Code of Civil

Procedure. The definition of "a business" in Section 1270 is substantiAlly the

same as that appearing in Code of Civil Procedure Section 1953e. A reference

to "governmental activity" has been added to the Evidence Code definition to

make it clear that records maintained by any governmental agency are admissible

if the fouraRtional requirements are met. This does not change existing

California law, for the Uniform Act has been construed to be applicable to

governmental records. See, e.g., Nichols v. McCoy, 38 Cal.2d 447, 240 P.2d

569 (1952); Fox v. San Francisco Unified School Dist., 11 Cal. App.2d 885,

245 P.2d 603 (1952)..
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The definition is sufficiently broad to encompass institutions not

customarily thought of as businesses. For example, the baptismal and wedding

records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (3d.ed. 1940). Cf. EVIDENCE CODE § 1315.

§ 1271. Business record.

Comment. Section 1271 is the business records exception to the hearsay

rule. It is stated in language taken from the Uniform Business Records as

Evidence Act which was adopted in California in 1941 (Sections 1953e -1953h of

the Code of Civil Procedure). Section 1271 does not, however, include the

language of Section 1953f.5 of the Code of Civil Procedure because that section

is not contained in the Uniform Act and inadequately attempts to make explicit

the liberal case -law rule that the Uniform Act permits admission of records

kept under any kind of bookkeeping system, whether original or copies, and

whether in book, card, looseleaf or some other form. The case -law rule is

satisfactory and Section 1953f.5 may have the unintended effect of limiting the

provisicLsof the Uniform Act. See Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. LAM

REVISION COMM'N, REP., REC. & STUDIES at 516 (1953).

1272. Absence of entry in business records.

Comment. Technically, evidence of the absence of a record may not be

hearsay. Section 1272 removes any doubt that there might be, however, concerning

the admissibility of such evidence under the hearsay rule. It codifies existing

case law. People v. Torres, 201 Cal. App.2d 290, 20 Cal. Rptr. 315 (1962).

-1025-
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Article 8. Official Reports and Other Official Writings

§ 1280. Report of public employee.

Comment. Section 1280 restates in substance and supersedes Code of Civil

Procedure Sections 1920 and 1926.

The evidence that is admissible under this section is also admissible under

Section 1271, the business records exception. However, Section 1271 recjares

a witness to testify as to the identity of the record and its mode of

preparation in every instance. Under Section 1280, as under existing law, the

court may admit an official record or report without necessarily requiring a

witness to testify as to its identity and mode of preparation if the court

has judicial notice or if sufficient independent evidence shows that the record

or report was prepared in such a pAnner as to assure its trustworthiness.

See, e.g., People v. Williams: 64 Cal. 87, 27 Pac. 939 (1883) (census report

admitted, the court noting the statutes prescribing the method of preparing

the report); Vallejo etc. R.R. Co. v. Reed Orchard Co.: 169 Cal. 545, 571, 147

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court

noting the statutory duty to prepare the report).

§ 1281. Report of vital statistic.

Comment. Section 1281 provides a hearsay exception for official reports

concerning birth, death, and marriage. Reports of such events occurring within

California are now admissible under the provisions of Section 10577 of the

Health and Safety Code. Section 1281 provides a broader exception which includes

similar reports from other jurisdictions.

1280
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1282. Finding of presumed death by authorized federal employee.

Comment. Section 1282 restates and supersedes the provisions of Code of

Civil Procedure Section 1928.1. The evidence admissible under Section

1282 is limited to evidence of the fact of death and of the date, circumstances,

and place of disappearance.

The determination of the date of the presumed death by the federal

employee is a determination ordinarily made for the purpose of determining

whether the pay of a missing person should be stopped and his name stricken

from the payroll. The date so determined should not be given any considera-

tion in the California courts since the issues involved in the California

proceedings require determination of the date of death for a different purpose.

Hence Section 1282 does not make admissible the finding of the date of pre-

sumed death. On the other bftnri, the determination of the date, circumstances,

and place of disappearance is reliable information that will assist the trier

of fact in determining the date when the person died, and is admissible under

this section. Often the date of death may be inferred from the circumstances

of the disappearance. See, In re Thornburg's Estate, 186 Or. 570, 208 P.2nd

349 (1949); Lukens v. Camden Trust Co., 2 N.J. Super. 214, 62 A.2nd 886 (1948).

Section 1282 provides a convenient and reliable method of proof of death

of persons covered by the Federal Missing Persons Act, See, e.g., In re

Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2nd 432 (1955)(proof of death

of 2 -year old dependent of serviceman where child was passenger on plane lost

at sea).

§ 1282
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§ 1283. Report by federal employee that person is missing, captured, or the

like.

Comment. Section 1283 restates and supersedes the provisions of Code of

Civil Procedure Section 1928.2. The language of Section 1928.2 has been

revised to reflect the 1953 amendments to the Federal Missing Persons Act.

§ 1284. Statement of absence of public record.

Comment. Just as the existence and content of a public record may be

proved under Section 1510 by a copy accompanied by the attestation or certi-

ficate of the custodian reciting that it is a copy, the absence of such a

record from a particular public office may be proved under Section 1284 by a

writing made by the custodian of the records in that office stating that no

such record vas found after a diligent search. The writing must, of course,

be properly authenticated. See Sections 1401, 1451. The exception is justi-

fied by the likelihood that such statement made by the custodian of the records

is accurate and by the necessity for providing a simple and inexpensive method

of proving the absence of a public record.

Article 9. Former Testimony

§ 1290. "Former testimony."

Comment. The purpose of Section 1290 is to provide a convenient term

for use in the substantive provisions in the remainder of this article. It

should be noted that depositions taken in another action are considered former

testimony under Section 1290, and their admissibility is determined by Sections

1291 and 1292.

-1028-
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The use of a deposition taken in the same action, however, is not covered by

this article. Code of Civil Procedure Sections 2016-2035 deal, comprehensively

with the conditions and circumstances under which a deposition taken in a

civil action may be used at the trial of the action in which the deposition

was taken, and Penal Code Sections 1345 and 1362 prescribe the conditions for

admitting the deposition of a witness that has been taken in the same criminal

action. These sections will continue to govern the use of depositions in the

action in which they are taken.

§ 1291. Former testimony offered against party to former proceeding.

Comment. Section 1291 provides a hearsay exception for former testimony

offered against a person who was a party to the proceeding in which the former

testimony was given. For example, if a series of oases arise involving several

plaintiffs and but one defendant, Section 1291 permits testimony given in the

first trial to be used against the defendant in a later trial if the conditions

of admissibility stated in the section are met.

Former testimony is admissible under Section 1291 only if the declarant

is unavailable as a witness.

Paragraph (1) of subdivision (a) of Section 1291 provides for the

aRmission of former testimony if it is offered against the party who offered it

in the previous proceeding. This evidence, in effect, is somewhat analogous

to an admission. If the party finds that the evidence.he originally offered

in his favor now works to his disadvantage, he can remand as any party does tc

an admission. Moreover, since the witness is no longer available to testify,

the party's previous direct and redirect examination should be considered an

adequate substitute for his present right to cross-examine.

-1029- § 1290
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Paragraph (2) of subdivision (a) of Section 1291 provides for the

admissibility of former testimony where the party against whom it is now

offered had the right and opportunity in the former proceeding to cross-examine

the declarant with an interest and motive similar to that which he now has.

Since the party has had his opportunity to cross-examine, the primary objection

to hearsay evidence --lack of opportunity to cross-examine the declarant --is not

applicable. On the other hand, paragraph (2) does not make the former testimony

admissible where the party against whom it is offered did not have a similar

motive and interest to cross-examine. In determining the similarity of interest

and motive to cross-examine the judge should be guided by practical considerations

and not merely by the similarity of the party's position in the two cases.

For example, testimony contained in a deposition that was taken, but not offered

in evidence at the trial, in a different action should be excluded if the

judge determines that the deposition was taken for discovery purposes and that

the party did not subject the witness to a thorough cross-examination because

he sought to avoid a premature revelation of the weakness in the testimony of the

witness or in the adverse party's case. In such a situation, the party's interest

and motive for cross-examination on the previous occasion would have been

substantially different from his present interest and motive.

Under paragraph (2), testimony in a deposition taken in another action and

testimony given in a preliminary examination in another criniml action is not

admissible against the defendant in a criminal case unless it was received in

evidence at the trial of such other action. This limitation insures that the

person accused of crime will have an adequate opportunity to cross-exandne the

witnesses against him.

-1030- § 1291
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Section 1291 supersedes Code of Civil Procedure Section 1870(8)

which permits former testimony to be admitted in a civil case only if the

former proceeding was an action between the same parties or their predecessors

in interest, relating to the sane natter, or was a former trial of the action

in which the testimony is offered. Section 1291 will also permit a broader

range of hearsay to be introduced against the defendant in a criminal action

than has been permitted under Penal Code Section 686. Under that section, former

testimony has been admissible against the defendant in a criminal action only

if the former testimony was given in the same action --at the preliminary

examination, in a deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes it clear that objections based on

the competence of the declarant or on privilege are to be determined by reference

to the time the former testimony was given. Existing California law is not

clear on this point; some California decisions indicate that competency and

privilege are to be determined as of the time the former testimony was given,

but others indicate that competency and privilege are to be determined as of

the time the former testimony is offered in evidence. See Tentative Recommenda-

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), 4 CAL. LAW REVISION COWN, REP., REC. & STUDIES at 581-585

(1963).

Subdivision (b) also provides that objections to the form of the question

may not be used to exclude the former testimony. Where the former testimony

is offered under paragraph (1) of subdivision (a), the party against whom the

former testimony is now offered himself phrased the question; and where the

former testimony comes in ilnder paragraph (2) of subdivision (a), the party

against whom the testimony is now offered had the opportunity to object to

the form of the question when it was asked on the former occasion. Hence, the

-1031-
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party is not permitted to raise this technical objection when the former

testimony is offered against him.

§ 1292. Former testimony offered against person not a warty to former proceeding.

Comment. Section 1292 provides a hearsay exception for former testimony

given at the former proceeding by a person who is now unavailable as a witness

when such former testimony is offered against a person who was not a party to

the former proceeding but whose motive for cross-examination is similar to that

of a person who had the right and opportunity to cross-examine the declarant

when the former testimony was given. For example, if a series of cases arise

involving one occurence and one defendant but several plaintiffs, Section 1292

Cpermits testimony given against the plaintiff in the first trial to be used

against a plaintiff in a later trial if the conditions of admissibility stated

in the section are met.

Code of Civil Procedure Section 1870(8) (which is superseded by this article),

does not permit admission of the former testimony made admissible by Section 1292_

The out -dated "identity of parties" and "identity of issues" requirements of

Section 1870 are too restrictive, and Section 1292 substitutes what is, in

effect, a more flexible "trustworthiness" approach characteristic of other

hearsay exceptions. The trustworthiness of the former testimony is sufficiently

guaranteed because the former adverse party had the right and opportunity to

cross-examine with an interest and motive similar to that of the present adverse

party. Although the party against whom the former testimony is offered did not

himself have an opportunity to cross-examine the witness on the former

occasion, it can be generally assumed that most prior cross-examination is

§ 1291
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adequate, especially if the same stakes are involved. If the same stakes are

not involved, the difference in interest or motivation would justify exclusion,

And, even where if the prior cross-examination was inadequate, there is better

reason here for providing a hearsay exception than there is for many of the

presently recognized exceptions to the hearsay rule. As Professor McCormick

states:

. I suggest that if the witness is unavailable, then the need
for the sworn, transcribed former testimony in the ascertainment
of truth is so great, and its reliability so far superior to most,
if not all the other types of oral hearsay coming in under
the other exceptions, that the requirements of identity of parties
and issues be dispensed with. This dispenses with the opportunity
for cross-examination, that great characteristic weapon of our
adversary system. But the other types of admissible oral hearsay,
admissions, declarations against interest, statements about bodily
symptoms, likewise dispense with cross-examination, for declarations
having far less trustworthiness than the sworn testimony in open court,
and with a far greater hazard of fabrication or mistake in the reporting
of the declaration by the witness. [McCormick, Evidence § 238, p.
501 (1954).]

Section 1292 does not make former testimony admissible against the defen-

dant in a criminal case. This limitation preserves the right of a person

accused of crime to confront and cross-examine the witnesses against him.

When a person's life or liberty is at stake --as it is in a criminal trial --

the accused should not be compelled to rely on the fact that another person

has bad an opportunity to cross-examine the witness.

Subdivision (b) of Section 1292 makes it clear that objections based on

competency or privilege are to be determined by reference to the time when

the former testimony was given. Existing California law is not clear on this

point; some California decisions indicate that competency and privilege are

to be determined as of the time the former testimony was given but others

indicate that competency and privilege are to be determined as of the time

-1033- § 1292
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the former testimony is offered in evidence. See Tentative Recommendation and

a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), 4 CAL. LAW REVISION COMM% REP., REC. & STUDIES at 581-585 (1963).

Article 10. Judgments

§ 1300. Judgment of felony conviction.

Comment. Analytically, a judgment that is offered to prove the matters

determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE,

RULE 63(20), Comment (1953); Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. LAW

REVISION COMM'N, Rtp., REC. & STUDIES at 539-541 (1963). It is in substance

a statement of the court that determined the previous action ("a statement made

other than by a witness while testifying at the hearing") that is offered "to

prove the truth of the matter stated." Section 155. Therefore, unless there is

an exception to the hearsay rule provided, a judgment is inadmissible if offered

in a subsequent action to prove the matters determined. This article provides

hearsay exceptions for certain kinds of judgments, and thus permits them to

be used in subsequent actions as evidence despite the restrictions of the hearsay

rule.

Of course, a judgment may, as a matter of substantive law, conclusively

establish certain facts insofar as a party is concerned. Teitlebaum Furs, Inc.

v. Dominion Ins. Co., 58 Ca1.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962);

Bernhard v. Bank of America, 19 Ca1.2d 807, 122 P.2d 892 (1942). The sections

of this article do not purport to deal with the doctrines of res judicata and

estoppel by judgment. These sections deal only with the evidentiary use of
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judgments in those cases where the substantive law does not require that the

judgments be given conclusive effect.

Section 1300 provides an exception to the hearsay rule for a final

judgment adjudging a person guilty of a felony. The exception does not, however,

apply in criminal actions. Hence, if a plaintiff sues to recover a reward

offered by the defendant for the arrest and conviction of a person who committed

a particular crime, Section 1300 permits the plaintiff to use a judgment of

felony conviction as evidence that the person convicted committed the crime.

But, Section 1300 does not permit the judgment to be used in a criminal action

as evidence of the identity of the person who committed the crime or as evidence

that the crime was committed.

Section 1300 will change the California law. Under existing California

law, a conviction of a crime is inadmissible as evidence in a subiequent action6

Marceau v. Travelers' Ins. 0o..101 Cal. 338, 35 Pac, 856 (1894) (evidence of

murder conviction inadmissible to prove insured was intentionally killed);

Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867) (evidence of robbery conviction

inadmissible to prove identity of robber in action to recover reward). The

change, however, is desirable; for the evidence involved is peculiarly reliable.

The seriousness of the charge assures that the facts will be thoroughly

litigated, and the fact that the judgment must be based upon a unanimous

determination that there was not a reasonable doubt concerning the defendant's

guilt assures that the question of guilt will be thoroughly considered.

The exception in Section 1300 for cases where the judgment is based on a

plea of nolo contendere is a reflection of the policy expressed in Penal Code

Section 1016.
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§ 1301. Judgment against person entitled to indemnity.

Convent. If a person entitled to indemnity, or if the obligee under a

warranty contract, complies with certain conditions relating to notice and

defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 Cal. 386, 132 Pac. 449 (1913).

Where judgment against an indemnitee or person protected by a warranty

is not made conclusive on the indemnitor or warrantor, Section 1301 permits the

jude=ent to be used as hearsay evidence in an action to recover on the indemnity

or warranty. Section 1301 reflects the existing law relating to indemnity

agreements. CIVIL CODE § 2778, subdivision 6. Section 1301 probably restates

the law relating to warranties, too, but the law in that regard is not

altogether clear. Erie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1858).

§ 1302. Judgment determining liability of third person.

Comment. Section 1302 expresses an exception contained in Code of Civil

Procedure Section 1851. FOlsworth v. Bradford, 186 Cal. 316, 199 Pac. 335

(1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sections 1302 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1851.

Article 11. Family History

§ 1310. Statement concerning declarant's own family history.

Comment. Section 1310 provides a hearsay exception for a statement

concerning the derlsrant's own family history. It restates in substance and
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supersedes Section 1870(4) of the Code of Civil Procedure. Section 1870(4),

however) requires that the declarant be dead whereas unavailability of the

declarant for any of the reasons specified in Section 240 makes the statement

admissible under Section 1310.

The statement is not admissible if it was made under such circumstances

that the declarant in making the statement had motive or reason to deviate

from the truth. This permits the judge to exclude the statement where it

was made under such circumstances as to case doubt upon its trustworthiness.

The requirement is basically the same as the requirement of existing case

law that the statement be made at a time when no controversy existed on the

precise point concerning which the declaration was made. See, e.g., Estate

of Welder) 166 Cal. 446, 137 Paco 35 (1913); Estate of Nidever) 181 Cal. App.2d

367, 5 011, Rptr. 343 (1960).

§ 1311. Statement concerning family history of another.

Comment. Section 1311 provides a hearsay exception for a statement concern-

ing the family history of another. Paragraph (1) of subdivision (a) restates

in substance existing California law as found in Section 1870(4) of the

Code of Civil Procedure, which it supersedes. Paragraph (2) is new to California

law, but it is a sound extension of the present law to cover a situation where

the declarant was a family housekeeper or doctor or so close a friend as to

be included by the family in discussions of its famil,y history.

There are two limitations on admissibility of a statement under Section

1311. First, a statement is admissible only if the declarant is unavailable as

a witness within the meaning of Section 240. (Section 1870(4) requires that

§ 1310
§ 1311
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the declarant be deceased in order for his statement to be admissible.)

Second, a statement is not admissible if it was made under such circumstances

that the declarant in making the statement had motive or reason to deviate

from the truth. For a discussion of this requirement, see comment to Section

1310.

§ 1312. Entries in family bibles and the like.

Comment. Section 1312 restates in substance and supersedes the provisions

of Code of Civil Procedure Section 1870(13).

§ 1313. Reputation in fami7y concerning family history.

Comment. Section 1313 restates in substance and supersedes the provisions

of Code of Civil Procedure Sections 1852 and 1870(11). See Estate of Connors,

53 Cal. App.2d 484, 128 P.2d 200 (1942); Estate of Newman, 34 Cal. App.2d 706,

94 P.2d 356 (1939). However, Section 1870(11) requires that the family

reputation in question have existed "previous to the controversy." This

valification is not included in Section 1313 because it is unlikely that a

family reputation on a matter of pedigree would be influenced by the existence

of a controversy even though the declaration of an individual member of the

fart y, covered in Sections 1300 and 1311, might be.

The family tradition admitted under Section 1313 is necessarily multiple

hearsay. tf, however, such tradition were inadmissible because of the hearsay

rule, and if direct statements of pedigree were inadmissible because they

are based on such traditions (as most of them are), the courts would be

virtually helpless in determining matters of pedigree. See Tentative Recommendaw

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII.
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Hearsay Evidence), 4 CAL. LAW REVISION COMM'N, REP., REC. § STUDIES at 548 (1963).

§ 1314. Community reputation concerning family history.

Comment. Section 1314 restates what has been held to be existing law under

Code of Civil Procedure Section 1963(30) with respect to proof of the fact of

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); People v.

Vogel, 46 Ca1.2d 798, 299 P.2d 850 (1956). However, Section 1314 has no

counterpart in California law insofar as proof of the date or fact of birth,

divorce, or death is concerned, proof of such facts by reputation now being

limited to reputation in the fpnil,y See Estate of Heaton, 135 Cal. 385, 67

Pac. 321 (1902).

§ 1315. Church records concerning family history.

Comment. Church records generally are admissible as business records

under the provisions of Section 1271. Under Section 1271, such records would be

admissible to prove the occurence of the church activity --the baptism, confirma-

tion, or marriage --recorded in the writing. However, it is unlikely that

Section 1271 would permit such records to be used as evidence of the age or

relationship of the participants; for the business records act has been held to

authorize business records to be used to prove only facts known personally to

the recorder of the information or to other employees of the business. Patek

& Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293 (1962) (hearing

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960);

Gough v. Security Trust & Say. Bank, 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain additional

information. Facts of family history such as birth dates, relationships,
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marital records, etc., that are ordinarily reported to church authorities and

recorded in connection with the church's baptismal, confirmation, marriage,

and funeral records may be proved by such records under Section 1315.

Section 1315 continues in effect and supersedes the provisions of Code

of Civil Procedure Section 1919a without, however, the special and cumbersome

authentication procedure specified in Cole of Civil Procedure Section 1919b.

Under Section 1315, church records must be authenticated in the same manner

that other business records are authenticated.

§ 1316. Marriage baptismal, and similar certificates.

Comment. Section 1316 provides a hearsay exception for marriage, baptismal.

and similar certificates. This exception is somewhat broader than that found in

Sections 1919a and 1919b of the Code of Civil Procedure (superseded by Sections

1315 and 1316). Sections 1919a and 1919b are limited to church records and

hence, as respects marriages, to those performed by clergymen. Moreover, they

establish ea elaborate and detailed authentication procedure whereas certificates

made admissible by Section 1316 need only meet the general authentication

requirement of Section 1401.

Article 12. Reputation and Statements Concerning Community History,
Property Interest, and Character.

§ 1320. Reputation concerning community history.

Comment. Section 1320 provides a wider rule of admissibility than does

Code of Civil Procedure Section 1870(11), which it supersedes in part. Section

1870 provides in relevant part that proof may be made of "common reputation
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existing previously to the controversy, respecting facts of a public or general

nature more than thirty years old." The 30 -year limitation is essentially

arbitrary. The important question would seem to be whether a community

reputation on the matter involved exists; its age would appear to go more to

its venerability than to its truth. NOr is it necessary to include in Section

1320 the requirement that the reputation existed previous to controversy.

It is unlikely that a community reputation respecting an event of general

history would be influenced by the existence of a controversy.

§ 1321. Reputation concerning public interest in property.

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerro Gordo

Co., 48 Cal. App. 524, 192 Pac. 144 (1920). It does not require, however, that

the reputation be more than 30 years old, but merely that the reputation arose

before controversy. See Comment to Section 1320.

C

§ 1322. Reputation concerning boundary or custom affecting land.

Comment. Section 1322 restates in substance existing law as found in Code

of Civil Procedure Section 1870(11), which it supersedes in part. See Muller

v. So. Pac. Ry. Co.,83 Cal. 240, 23 Pac. 265 (1890); Ferris v. Eons, 214

Cal. 501, 6 P.2d 950 (1931).

§ 1323. Statement concerning boundary.

Comment. Section 1323 restates the substance of existing but uncodified

California law found in such cases as Morton v. Folger, 15 Cal. 275 (1860)

and Morcom v. Baiersky 16 Cal. App. 480, 117.Pac. 560 (1911).
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§ 1324. Reputation concerning character.

Comment. Section 1324 codifies a well -settled exception to the hearsay

rule. See, e.g., People v. Cobb, 45 Ca1.2d 158, 287 P.2d 752 (1955). Of

course, character evidence is admissible only when the question of character

is material to the matter being litigated. The only purpose of Section 1324

is to declare that reputation evidence as to character or a trait of character

is not inadmissible under the hearsay rule.

Article 13. Dispositive Instruments and Ancient Writings

§..1330. Recitals in writings affecting property.

Comment. Section 1330 restates in substance the existing California law

relating to recitals in dispositive instruments. Although language in seine

cases appears to require that the dispositive instrument be ancient, cases

may be found in which recitals in dispositive instruments have been admitted

without regard to the age of the instrument. Russell v. Langford, 135 Cal. 356,

67 Pac. 331 (1902) (recital in will); Pearson v. Pearson, 46 Cal. 609 (1673)

(recital in will); Culver v. Newhart 18 Cal. App. 614, 123 Pac. 975 (1912)

(bill of sale). There is a sufficient likelihood that the statements made in

a dispositive document, when related to the purpose of the document, will be

true to warrant the admissibility of such documents without regard to their age.

§ 1331. Recitals in ancient writings.

Comment. Section 1331 clarifies the existing California law relating to

the admissibility of recitals in ancient documents by providing that such

recitals are Oro ssible under an exception to the hearsay rule. Code of Civil
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Procedure Section 1963(34) (superseded by Evidence Code) provides that a docu-

ment more than 30 years old is presumed genuine if it has been generally

acted upon as genuine by persons having an interest in the matter. The

Supreme Court has held that a document meeting this section's requirements is

presumed to be genuine --presumed to be what it purports to be --but that the

genuineness of the document imports no verity to the recitals contained therein.

Gwin v. CaIegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases

decided by district courts of appeal, however, have held that the recitals in

such a document are admissible to prove the truth of the facts recited. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960); Kirkpatrick

v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d 274 (1956). And in some of

these cases the courts have not insisted that the hearsay statement itself be

acted upon as true by persons with an interest in the matter; the evidence has

been admitted upon a showing that the document containing the statement is

genuine. The age of a document alone is not a sufficient guarantee of the

trustworthiness of a statement contained therein to warrant the admission

of the statement into evidence. Accordingly, Section 1331 makes clear that the

hearsay statement itself must have been generally acted upon as true for at

least a generation by persons having an interest in the matter.

Article 14. Commercial, Scientific, and Similar Publications

§ 1340. Commercial lists and the like.

Comment. Section 1340 codifies an exception that has been recognized

by statute and by the courts in specific situations. See, e.g., COM. CODE §

2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (1946);

-1043- § 1331
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Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723 (1941).

§ 1341. Publications concerning facts of general notoriety and interest.

Connent. Section 1341 recodifies without substantive &lenge Section

1936 of the Code of Civil Procedure.
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Memorandum 64-914.

Subject: Study No. 34(L) - Unit= Rulq, of ftidence (Preprint Senate

Bill No. l --Amendments, Additions, and Repeals)

Attached are two copies of the revised Comments to the Amendments,

Additions, and Repeals. Mr. Stanton is responsible for checking these

Comments. Please mark any revisions you believe should be made on one

copy of the Comments.

Respectfully submitted!

John H. DaMoully
Executive Secretary
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BUSINESS AND PROFESSIONS CODE

Section 2904 (Repealed)

Comment. Section 2904 is superseded by Evidence Code Sections 1010-1026.

Section 5012 (Amended)

Comment. The deleted language in Section 5012 is inconsistent with

Evidence Code Section 1452. See the Comment to that section.

Section 25009 (Amended)

Comment. The amendment merely substitutes correct references for the

obsolete references in Section 25009.

CIVIL CODE

Section 53 (Amended)

Comment. This revision of Section 53 provides, in effect, that the

court may take judicial notice of the matter specified in subdivision (c) and

is required to take judicial notice of such matter upon request if the party

making the request supplies the court with sufficient information. See

EVIDENCE CODE §§ 452 and 453 and the Comments thereto.
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Section 164.5 (Added)

Comment. Section 164.5, which is a new section added to the Civil Code,

states existing decisional and statutory law. The presumption stated in the

first sentence of Section 164.5 is established by a number of California

cases. It places upon the person asserting that any property is separate

property the burden of proving that it was acquired by gift, devise, or descent,

or that the consideration given for it was separate property, or that it is

personal injury damages, or that for some other reason the property is not

camminity property. E.g., Rozan v. Rozan, 49 Cal. 2d 322, 317 P.2d 11 (1957);

Meyer v. Kinzer, 12 Cal. 247 (1859). See THE CALIFORNIA FAMILY LAWYER § 4.8

(Cal. Cont. Ed. Ear 1961).

The second sentence of Section 164.5 also states existing case law.

E.g., Estate of Rolls, 193 Cal. 594, 226 Pac. 6o8 (1924); Meyer v. Kinzer,

supra.

The third sentence of Section 164.5 states the apparent effect of sub-

division 40 of Code of Civil Procedure Section 1963. The meaning of sub-

division 40, however, is not clear. See 4 WITHIN, SUMMARY OF CALIFORNIA

LAW, Cn.iir nity Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-

691 (1955).

Section 193 (Repealed)

Comment. Sections 193, 194, and 195 are superseded by the more accurate

statement of the presumption in Evidence Code Section 661. See the Comment

to that section.

Section 194 (Repealed)

Comment. See the Comment to Civil Code Section 193.
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Section 195 ( Repealed)

Comment. See the Comment to Civil Code Section 193.

Section 3544 (Added)

Comment. Sections 3544-3548 are new sections added to the Civil Code and

are compiled among the maxims of jurisprudence. Sections 3544-3548 restate

the provisions of subdivisions 3, 19, 28, 32, and 33 of Code of Civil Pro-

cedure Section 1963 and supersede those subdivisions. The maxims are not in-

tended to qualify any substantive provisions of law, but to aid in their just

application. CIVIL CODE § 3509.

Section 3545 (Added)

Comment. See the Comment to Civil Code Section 3544.

Section 3546 (Added)

Comment. See the Comment to Civil Code Section 3544.

Section 3547 (Added)

Comment. See the Comment to Civil Code Section 3544.

Section 3548 (Added)

Comment. See the Comment to Civil Code Section 3544.
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CODE OF CIVIL PROCEDURE

Section 1 (Amended)

Comment. The title of Part IV has been changed to reflect the fact that the

evidence provisions in Part IV have been placed in the Evidence Code.

Section 117s (Amended2

Comment. The Uniform Business Rccords as Evidence is codified in the

Evidence Code as Sections 1270 and 1271.

Section 125 (Amended)

Comment. Evidence Code Section 777 sets forth precisely the conditions

under 'which witnesses may be excluded.

Section 153 (Amended)

COMMPnt. The deleted language, which relates to the authentication of

copies of judicial records, is superseded by Evidence Code Section 1530.

Section 433 Amended)

Comment. This revision is necessary to conform Section 433 to the judicial

notice provisions of the Evidence Code.

Section 657 (Amended)

Comment. The limitation on the kinds of misconduct that can be shown by

a jurorts affidavit has been deleted as there is no limitation on the nature of

the misconduct that can be proved by evidence from jurors unaer Evidence Code

Sections 704 and 1150. See the Comment to EVIDENCE CODE § 704(d).

Section 1256.2 (Repealed)

Comment. Section 1256.2 is superseded by Evidence Code Section 722(b).
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Section 1747 (Amended)

Comment. Section 1747 has been amended merely to substitute a reference

to the pertinent section of the Evidence Code for the reference to the super-

seded Code of Civil Procedure section.

Title of Part IV of Code of Civil Procedure (Amended)

Comment. The title of Part IV has been changed to reflect the fact that

the evidence provisions contained therein have been superseded by the Evidence

Code.

Section 1823 (Repealed)

Comment. Section 1823 is superseded by the definition of "evidence"

in Evidence Code Section 140.

Section 1824 (Repealed)

Comment. Section 1824 is substantially recodified as Evidence Code

Section 190.

Section 1825 (Repealed)

Comment. Section 1825, which merely states in general terms the content

of Part IV of the Code of Civil Procedure, serves no useful purpose. No case

has been found where the section was pertinent to the decision.

Section 1826 (Repealed)

Comment. Section 1826 contains an inaccurate description of the normal

burden of proof. See Tentative Recommendation and a Study Relating to the

Uniform Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

c Presumptions), 6CAL,. LAW REVISION GOWN. , REP., REC. § STUDIES -1001, 1149-1150

(1964). Section 1826 is superseded by Division 5 (commencing with Section 500)

of the Evidence Code. See also EVIDEEOE CODE § 430:
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Section 1827 (Repealed)

Comment. Section 1827 is superseded by the definition of "evidence" in

Evidence Code Section 140. Although judicial notice is not included in the

definition of "evidence" in Section 140, the subject is covered in Division 4

(commencing with Section 450) of the EVidence Code; and judicial notice will

support a finding by the court.

Section 1828 (Repealed)

Comment. Section 1828 attempts to classify evidence into a number of dif-

ferent categories, each of which in turn is defined by the sections that follow,

i.e., Sections 1829-1837. This very elaborate classification system represents

the Analysis of evidence law of a century ago. Writers, courts, and lawyers

today use different classificationsard different terminology. Accordingly,

Section 1828 is repealed. To the extent that the terms defined in Sections

1829-1837 should be retained, those terms are defined in the Evidence Code.

See, e.g., EVIDENCE core § 410, defining "direct evidence."

Section 1829 (Repealed)

Comment. Sections 1829 and 1830 serve no definitional purpose in the

existing statutes and appear to state a "best evidence rule" that is inconsistent

with both the Evidence Code (Sections 1500-1510) and previously existing law. See

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Article I. General Provisions), 6 CAL. LAW REVISION COW; REP., REC. &

$TUDIES 1, 49-51 (1984).

Section 1830 (Repealed)

Comment. See the Comment to Ccde of Civil Procedure Section 1829.

Section 1831 (Repealed)

Comment. Section 1831 is substantially recodifiej.as Evidence Code Section

410. The term "direct evidence", which is defined in Lioction 1837, is not used

in IV of the Code of Civil Procedure except in 8ection 1844. Section 1844

is also repealed and its substance is contained in LviCence Code Section 411.
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Section 1832 (Repealed)

Comment. "Indirect evidence" as defined in Section 1832 is more cannily

known as circumstantial evidence. The defined term has no substantive signifi-

cance insofar as either the Code of Civil Procedure or the EVidence Code is

concerned, for under either statutory srheme circumstantial evidence, when

relevant, is as admissible as direct evidence. The defined term is used in the

Code of Civil Procedure only in Section 1957 (also repealed), which merely

classifies indirect evidence as either inferences or presumptions.

The repeal. of Section 1832 will not affect the instructions that are to be

given to the jury in appropriate cases as to the difference between direct and

circumstantial evidence. Nor will the repeal of this section affect the case

law or other statutes relating to what evidence is sufficient to sustain a

verdict or finding.

Section 1833 (Repealed)

Comment. Section 1833 is inconsistent with Evidence Code Section 602. See

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW

REVISION COMM% REP., REC. & STUDIES 1001, 1143-1149 (1964).

Section 1834 (Repealed)

Comment. The substance of Cecticn 1834 is stated as a rule of law/ rather

than as a definition, in Evidence Code Section 403(b).

Section 1836 (Repealed)

Comment. Section 1836 serves no useful purpose. The defined term is

not used in either the Evidence Code or in the existing statutes.

Section 1837 (Repealed)

Comment. Section 1837 is unnecessary. The defined term is not used in

either the aridence Code or in the existing statutes.
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Section 1838 (Repealed)

Comment. Section 1838 is unnecessary. The defined term is not used in

either the Evidence Code or in the e::isting statutes. The repeal of Section 1838

will have no effect on the principle that cumulative evidence may be exclude4 for

that principle is expressed in Evidence Code Section 352 --without,. however,

using the term "cumulative evidence".

Section 1839 (Repealed)

Comment. The definition of 'borroborative evidence" in Section 1839 (which

requires corroborative evidence to be evidence "of a different character") is

inconsistent with the case law developed in California which has not

required that corroborating evidence be of a "different character. The repeal

of Section 1839, therefore, will have no effect on the interpretation of the

sections in various codes that require corroborating evidence; the case law that

has developed 'tinier these sections will continue to determine what constitutes

corroborating evidence for the purposes of the particular sections.

One out -dated case indicates that an instruction on what constitutes

corroborating evidence is adequate if given in the words of Section. 1839.

People v. Sternberg, 111 Cal 11, 43 Pac. 201 (1896). See also People v.

Monteverde, 11 Cal App.2d 156, 244 P.2d 447 (1952). On the other hand, recent

cases do not cite or rely on Section 1839 in defining what constitutes corroborst

ing evidence, and California Jury Instructions, Criminal provides definitions

of corroborating evidence derived from the case law rather than from Section

1839. See, e.g., CALM (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen

property), 235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion),

766 (perjury), and 822 (Rev.) (corroboration of testimony of accomplices). See

CALIFCREIA CRIMINAL LAW PRACTICE 47]-477 (Cal. Cont. :41. Bar 1964);
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Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Article I. General Provisions), 6 CAI. LAW REVISION COMMIN, RER, REC. & STUDIES

1, 56-57 (1964).

Section 1844 (Repealed)

Comment, The substance of. Section 1844 is recodified as Evidence Ccde

Section 411,

Section 1845 (Repealed)

Comment. Section 1845 is superseded by Evidence Code Sections 702, 800-801,

and 1200.

Section 1845.5 (Repealed)

Comment. Section 1845.5 is recodified as Evidence Code Section 830.

Section 1846 (Repealed)

Comment. Section 1846 is recodified in substance in Evidence Code Sections

710 and 711.

Section 1847 (Repealed)

Comment. Section 1847 is inconsistent with the definition of a presumption

in Evidence Code Section 600. The right of a party to attack the credibility of

a witness by any evidence relevant to that issue is assured by Evidence Code

Sections 351, 780, and 785.

Section 1848 (Repealed)

Comment. Insofar as Section 1848 deals with hearsay it is superseded by the

hearsay rule, stated in Evidence Code Section 12COond the numerous exceptions

thereto. If Section 1848 has a broader application, its meaning is not clear

and its possible applications areuraesirable; hence, there is no justification

for retaining the section.

Section 1849 (Repealed)

Comment. Section 1849 is superseded by Evidence Code Section 1226.
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Section 1850 (Repealed)

Comment. Insofar as Section 1850 relates to hearsay, it is superseded by

Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay

rule for contemporaneous and spontaneous declarations. Insofar as Section 1850

relates to declarations that are themselves material, the section is unnecessary;

fon inasmuch as Evidence Code Sections 225 and 1200 =ake it clear that such

declarations are not hearsay, they are admissible under the general principal that

relevant evidence is aftissible. See EVIDENCE CODE §§ 210, 351.

Section 1851 (Repealed)

Comment. Section 1851 is superseded by the exceptions to the hearsay rule

stated in Evidence Code Sections 1225 and 1302.

Section 1852 (Repealed)

Comment. Section 1852 is superseded by the exceptions to the hearsay rule

stated in Article 11 (commencing with Section 1310) of Chapter 2 of Division 10

of the Evidence Code.

Section 1853 (Repealed)

Comment. Section 1853 is an imperfect statement of the declaration against

interest exception to the hearsay rule and is superseded by Evidence Code

Section 1230. See the Comment to that section.

Section 1854 (Repealed)

Comment. Section 1854 is .recodified as Evidence Code Section 357.

Section 1855 (Repealed)

Comment. Section 1855 is superseded by Evidence Code Sections 1500-1510.
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Section 1855a (Repealed)

Comment. Section 1855a is recodified as Evidence Code Section 1601.

Section 1863 (Repealed)

Comment. Section 1863 is superseded by Evidence Code Section 753.

Section 1867 (Repealed)

Comment. Section 1867 is based on the obsolete theory that some allega-

tions are necessary that are not material, i.e., essential to the claim or

defense; it provides that only the raterial allegations need be proved. See

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW

REVISION COMN, REP., REC. & STUDIES 1001, L119-1121 (1964). Since Section

1867 is obsolete and is not a correct statement of existing law, it is repealed.

Section 1868 (Repealed)

Comment. Section 1868 is superseded by Evidence Code Sections 210, 350,

and 352.

Section 1869 (Repealed)

Comment. Section 1869 is inconsistent with and superseded by Evidence

Code Sections 500 and 510. Moreover, it is an inaccurate statement of the manner

in which the burden of proof is allocated under existing law. See Tentative

Recommendation and a Study Relating to the Uniform Rules of Evidence (Burden

of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW REVISION

COWIN, REP., REC. & STUDIES 1001, 1122-1124 (1964).

Section 1870 (Repealed)

Comment. Section 1870 is superseded by the provisions of the Evidence

Code indicated below:
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Section 1870 Evidence Code
(subdivision) (section)

1

2 1220

3 1221

4 (first clause) 1310, 1311

4 (second clause) 1230

b (third clause) 1242

5 (first sentence) 1222, 1224

5 (second sentence) 1225, 1226

6 1223

7 1240, 1241 (See also the Comment
to CODE CIV. PROC. § 1850)

8 1290-1292

9 (first clause) 720, 800, 801, 1416

9 (second clause) 720, 801

10 870

11 1314, 1320-1322

12 Unnecessary (See EVIDENCE CODE
§ 351; CODE CIV. PROC. § 1861;
CIV. CODE §§. 18447 1645. See
also COM. CODE § 2208.)

13 1312, 1313, 1320-1322

14 1500-1510

15 210, 351

16 210, 780, 785

210, 351

SecUon 1871 (Repealed)

Comment. Section 1871 is recodified in the Evidence Code as indicated

hew:

Section 1871
(paragraph)

Evidence Code
(section)

1 730

2 731

3 733

4 732

5 723
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Section 1872 (Repealed)

Comment. Section 1872 is recodified in Evidence Code Sections 721 and 802.

Section 1875 (Repealed)

Comment. Section 1875 is superseded by the provisions of the Evidence Code

indicated below:

Section 1875 Evidence Code
(subdivision) (section)

1 451(e)

2 451(a) -(d), 452(a) -

(f)

3 451(a) -(d), 452(a) -

(e), (e)

4 452(f), 453

5 1452

6, 7, and 8 1452-1454 (official
signatures and
seals); 451(f),
452(g)(h)(remainder
of subdivisions)

9 451(f), 452(g)(h)

Next to last paragraph 454, 455

Last paragraph 311

Section 1879 (Repealed)

Comment. Insofar as Section 1879 declares all persons to be competent

witnesses, it is superseded by Evidence Code Section 700; insofar as it requires

perception and recollection on the part of the witness, it is superseded in

part by EVidence Code Sections 701 and 702.. Insofar as it is not superseded

by the Evidence Code, Section 1879 treats matters of credibility as matters of

competency and is, therefore, disapproved.
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Section 1880 (Repealed)

Comment. Subdivisions 1 and 2 of Section 1880 are superseded by

Evidence Ccde Section 701.

Subdivision 3 of Section 1880 is the California version of the so-called

"dead man statute." Dead man statutes provide that one engaged in litigation

with a decedent's estate cannot be a witness as to any matter or fact occurring

before the decedent's death. These statutes appear to rest on the belief that

to permit the survivor to testify in the proceeding mould be unfair because

the other party to the transaction is not available to testify and, hence, only

a part of the whole story can be developed. Because the dead cannot speak, the

living are also silenced out of a desire to treat both sides egrAlly. See

generally Neul v. McVey, 49 Cal. App.2d 101, 121 P.2d 83 (1942); 1 CAL. LAW

REVISION CONM1N, REP., REC. & STGDIES,Recommendation and Study Relating to

the Dead Nan Statute at D-1 (1957).

In 1957, the Commission recommended the repeal of the dead man statute and

the enactment of a statute providing that, in certain specified types of

actions, written or oral statements of a deceased person made upon his personal

knowledge were not to be excluded as hearsay, See 1 CAL. LAW REVISION COMM,

REP., REC. & STUDIES, Recommendation and Study Relating to the Dead Man Statute

at D-1 (1957). The 1957 recommendation has not been enacted as law. For the

legislative history of this measure) see 1 CAL. MU REVISION COMM'N, REP.,

REC. & STUDIES IX (1957).

Although the dead man statute undoubtedly cuts off some fictitious claims,

it results in the denial of just claims in a substantial number of cases. As

the Commission's 1957 recommendation and study demonstrates, the statute

balances the scales of justice unfairly in favor of decedents' estates.

See 1 CAL. LAW REVISION GOWN., REP., REC. & STUDIES at D-6, D -43-D-45 (1957).
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See also the Comment to EVIDENCE CCDE 1261. Moreover, the dead man

statute has been productive of much litigation; yet, zany questions as to

its meaning and effect are still unanswered. For these reasons, the

Commission again recommends that the dead man statute be repealed;

However, repeal of the dead man statute alone would tip the scales

unfairly against decedents estates by subjecting them to claims which

could have been defeated, wholly or in part, if the decedent had lived to

tell his story. If the living are to be permitted to testify, some steps

outfit to be taken to permit the decedent to testify, so to speak, from the

grave. This is accomplished by relaxing the hearsay rule in Evidence Code

Section 1261 to provide a limited hearsay exception for a statement of a

deceased person offered in an action against an executor or administrator

upon a claim or demand against the estate of such deceased person. This

hearsay exception is more limited than that recommended in 1957 and will,

it is believed) meet most of the objections made to the 1957 recommendation.

-1514.

MJN 1566



C

C

C

Section 1681 (Bepealed)

Comment. Section 1861 is superseded by the provisions of the

Evidence Code indicated below.

Subdivision 1. Subdivision 1 of Section 1681 is superseded ITS

Evidence Code Sections 970.973 and 980-987. Under subdivision 1 of

Section 16aise---- - and Section
1822 of the Penal Code, a married person has a privilege, subject to
certain exceptions, to prevent his spouse from testifying for or against
him in a civil or criminal action to which he is a party. Section 1322
of the Penal Code also gives his spouse a privilege not to testify for
or against him in a criminal action to whirl he is a party.

1:1 elinebstlaa The Commission has concluded that the mari-
tal testimonial privilege provided by existing law as to testimony by
one spouse for the other should be abolished in both civil and criminal
actions. There would appear to be no need for this privilege, now given
to a party to all action, not to call his spouse to testify in his favor.
If a case can be imagined in whielna party would wish to avail himself
of this privilege, he could achieve the same result by simply not calling
his spouse to the stand, Nor does it seem desirable to continue the
present privilege of the nonparty spouse not to testify in favor of the
party spouse in a criminal action. It is difficult to imagine a case in
which this privilege would be claimed for other than mercenary or
spiteful motives, and it preehtdes access to evidence which aught save
an innocent person from conviction.

1.."salanse-pristilage. Under existing lave, either spouse may
elaimthe privilege to prevent one spouse from testifying against the
other in a criminal action, and the party spouse may claim the privilege
to prevent his spouse from testifying against hire in a civil action.

n.The privilege under yen exelissively to the
witness spouse because he instead of the party spouse is more likely to
make the determination 6f whether to elaim the privilege on the basis
of its probable effect on the marital relationship. For example, because
of Ma interest in the outcome of the action. a party spouse would be
under considerable temptation to cleim the privilege even if die mar-
riage were already hopelessly disrupted, whereto a witness spouse
probably would not. Illustrative of the pc,ssible misuse of the existing
privilege is the recent case of People v, Ward; 5( Ca1.2d 702, 82R P.2d
777 (1958), involving a defendant who murdered his wife's other
and 18 -year -old sister. He had threatened to murder his virifeand it
seems likely that lie would have done so had she not fled. The marital
relationship was as thoroughly shattered as it could have been; yet,
the defendant was entitled to invoke the privilege to prevent his wife_
from testifying. In such a situation, the privilege does not serve at all
its true purpose of preserving a marital relationship from disruption ;
it serves only as an obstacle to the administration of justice.

setutkoctens, coCodo
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Subdivisions 2-6.

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence Code

indicated below:

Section 1881 Evidence Code
(subdivision) (section)

2 950-962

3 1030-1034

4 990-1006, 1010-1026

5 1040-1042

6 1070-1072

Section 1883 (Repealed)

Comment. Section 1883 is superseded by Evidence Code Sections 703 and 704.

Section 1884 (Repealed)

Comment. Section 1884 is superseded by Evidence Code Section 752.

Section 1885 (Repealed)

Comment. Section 1885 is reccdified as Evidence Code Section 754.

Section 1893 (Amended)

Comment. The language deleted from Section 1893 is unnecessary in view of

Evidence Code Sections 1506 and 1530.

Section 1901 (Repealed)

Comment. Section 1901 is superseded by Evidence Code Section 1530.

Section 1903 (Repealed)

Comment. Section 1903 is unnecessary to support the validity of statutes,

for the California courts have said that statutes are "presumed" to be constitu-

tiorPl. In re Cregler, 56 Ca1.2d 30E011, 14 Cal. Rptr. 289 294 363 P.2d 305, 307
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(1961). If Section 1903 is deemed to have an evidentiary effect, it is un-

desirable to the extent that it indicates that the Legislature may exercise

the judicial power of making findings on controverted facts and that such

findings are conclusive. As the section is urmacessary to accomplish its

essential purpose, it is repealed. This repeal will not change the law of

California relating to the construction or validity of statutes because the

courts have not placed that law upon the footing of this section.

Section 1905 (Reealed)

Comment. Sections 1905, 1906, 1907, 1918, and 1919 relate to hearsay,

authentication of official records, and the'best evideueerule. They are super-

seded by Evidence Code Sections 1270-1271, 1280-1284, 1452-1454, 1506-1507,

1530, 1532, and 1600.

Subdivision 4 of Section 1918 provides for the authentication of a publish-

ed foreign official Journal by evidence that it was commonly received in the

foreign country as published by the requisite authority. Although no similar

provision appears in the Evidence Code, this and other evidence of authenticity

not mentioned explicitly in the Evidence Code may be used to authenticate

official writings under the general language of Section 14/0, which provides

that the requirement of authentication may be met by "evidence sufficient to

sustain a finding of the authenticity of the writing." See also ialLEITE CODE

§§ 1400 and 1530.

Section 1906 (ReZealed)

Comment. See tb0 Comment to Code of Civil Procedure Section 1905.
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Section 1907 (Repealed)

Comment. See the CramPnt to Code of Civil Procedure Section 1905.

Section 1908.5 (Added)

Comment. Section 1908.5 recodifies the rule of pleading stated in sub-

division 6 of Section 1962 of the Code of Civil Procedure. See the Comment to

that section.

Section 1918 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1905.

Section 1919 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1905.

Section 1919a (Repealed)

Comment. Sections 1919a and 1919b are superseded by Evidence Code Sections

1315 and 1316.

Section 19191s (Repealed)

Comment. See the Comment to Code of Civil Procedure resection 1919a.

Section 1920 (Repealed)

Comment. Section 1920 is superseded by the business records exception

contained in Evidence Code Sections 1270 and 1271, by the exception to the

hearsay rule for official records and other official writings contained in

Evidence Code Sections 1280-1284, and by various specific exceptions to the

hearsay rule that will continue to exist under various sections of the Evidence

Code and other codes. The broad language of Section 1920 has been limited

in _Evidence Code Section 1280 to reflect existing lair. See the Comment to

EVIEENCE CODE § 3280. See also EVIDENCE CODE .::. 664 {presumption that

officia1 duty has been regularly performed).
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Section 1920a (Repealed)

CermAnt. Section 1920a is unnecessary in vieu of Evidence Code Sections

1506 and 1530. See also EVIDENCE CODE § 1550.

Section 1920b (Repealed)

Comment. Section 1920b is fecodified as Evidence Code Section 1551.

Section 1921 (Repealed)

Comment. Sections 1921 and 1922 are superseded by Evidence Code Sections

1270-1271, 1280, 1452, 1453, 1506, and 1530.

Section 1922 (Repealed)

Comment. See the Content to Cede of Civil Procedure Section 1921.

Section 1923 (Repealed)

Comment. Section 1923 is superseded by Evidence Code Section 1531. See

the Comment to that section.

Section 1924 (Repealed)

Comment. Section 1924 is unnecessary because the sections to which it

relates are repealed.

Section 1925 (Repealed)

Comment. Section 1925 is recodified as Evidence Code Section 1604.

Section 1926 (Repealed)

Comment. Section 1926 is superseded by Evidence Code Sections 1270-1271

and 1280-1284.

Section 1927 (Repealed)

(lnmment. Section 1927 is recodified as Evidence Code Section 1602.

Section 1927.5 (Repealed)

Comment. Section 1927.5 is recodified as Evidence Code Section 1605.
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Section 1928 (Repealed)

Comment. Section 1928 is recodified as Evidence Code Section 1603.

Sections 1928.1-1928.4 (Repealed)

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil

Procedure consists of Sections 1928.1-1928.4. The sections are discussed

individlially below.

Section 1928.1 (Repealed)

Comment. Section 1928.1 is recodified as Evidence Code Section 1282.

Section 1928.2 (Repealed)

Comment. Section 1928.2 is recodified as Evidence Code Section 1283. See

also EVIDENCE CODE tk 1530 (purported copy of writinc in custody of public

employee),

Section 1928.3 (Repealed)

Comment. Section 1928.3 is unnecessary in view of Evidence Code Sections

1452, 1453, and 1530.

Section 1928.4 (Repealed)

Comment. Section 1928.4 is unnecessary in view of Evidence Code Section 3.

Section 1936 (Repealed)

Comment. Section 1936 is recodified as Evidence Code Section 1341.

Section 1936.1 (Repealed)

Comment. Section 1936.1 is recodified as EVidence Code Section 1156.

Section 1937 (Repealed)

Comment. Sections 1937, 1938, and 1939 relate to the best evidence rule

and are superseded by Evidence Code Sections 1500-1510.
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Section 1938 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1937.

Section 1939 (Repealed)

Comment. See the Comment to Code of Civil PrOcedure Section 1937.

Section 1940 (Repealed)

Comment. Section 1940 is recodified as Evidence Code Sections 1413 and

1415.

Section 1941

(flnment.

Section 1412.

Section 1942

Comment.

Section 1414.

Section 1943

Comment.

Section 1416.

Section 1944

(Repealed)

Section 1941 is recodified in substance as Evidence Code

(Repealed)

Section 1942 is recodified in substance as EVidence Code

(Repealed)

Section 1943 is recodified in substance in Evidence Code

(Repealed)

Comment. Section 1944 is recodified in substance as Evidence Code

Section 1417.

Section 1945 (Repealed)

Comment. Section 1945 is recodified as Evidence Code Section 1418.

Section 1946 (Repealed)

Comment. The first subdivision of Section 1946 is superseded by the

declaration against interest exception to the hearsay rule contained in Evidence

Code Section 1230; the second subdivision is superseded by the business records

exception contained in Evidence Code Sections 1270 and 1271; and the third

subdivision is superseded by the business records exception contained in
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Evidence Code Sections 1270-1271, the official records exceptions contained in

Evidence Code Sections 1280-1284, and the various other exceptions to the

hearsay rule contained elsewhere in the Evidence Code and in other codes.

Section 1947 (Repealed)

Comment. Section 1947 was a necessary provision when the only hearsay

exception for business records was the common law shop -book rule. That rule

required that an entry be an original entry in order to qualify for admission

in evidence. The business records exception to the hearsay rule contained in

Evidence Code Sections 1270 and 1271 does not require that the entry be an

original entry so long as it was made in the regular course of the business at

or near the time of the act, condition, or event recorded. As the Section

1947 no longer has any significant ocaningi it is repealed.

Section 1948 (Repealed)

Comment. Section 1948 is recodifiei in substance as Evidence Code

Section 1451.

Section 1951 (Repealed)

Comment. Section 1951 is superseded by Evidence Code Sections 1451, 1532,

and 1600.
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Sections 1953e -1953h (Repealed)

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of

Civil Procedure consists of Sections 1953e -1953h. These sections, which

constitute the Uniform Business Records as Evidence Act, are recodified as

Evidence Code Sections 1270-1272. Sections 1270-1272 do not, however,

include the language of Section 1963f.5, which was added to the Code of

Civil Procedure in 1959. Section 1963f.5 is not in the Uniform Act, and

it inadequately attempts to make explicit the liberal case law rule

that the Uniform Act permits admission of records kept under any kind

of bookkeeping system, whether original or copies, and whether in book,

card, looseleaf, or some other form. The case law rule is satisfactory,

and Section 1963f.5 may have the unintended effect of limiting the

provisions of the Uniform Act. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),

6 CAL. LAW REVISION COW'N, REP., REC. & STUDIES Appendix at 516 (1964).

Sections 1953i -1953L (Repealed)

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code of

Civil Procedure consists of Sections 1953i -1953L. These sections, which

comprise the Uniform Photographic Copies of Business and Public Records as

Evidence Act, are recodified as Evidence Code Section 1550.

Section 1954 (Repealed)

Comment. Section 1954 is unnecessary in light of Evidence Code Sections

210, 351, and 352.

Sections 1957-1963 (Repealed)

Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Procedure

consists of Sections 1957 through 1963. The sections are discussed individu-

ally below. -1523-
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Section 1957 (Repealed)

Comment. Sections 1957, 1958, and 1960 are superseded by Evidence

Code Sections 140 (defining "evidence") and 210 (defining "relevant

evidence"). See the Comments to EVIDENCE CODE §§ 140 and 210. See also

the Comment to CODE CIV. PROC. § 1832.

Section 1958 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.

The substance of Section 1958 is restated in the last sentence of Evidence

Code Section 608.

Section 1959 (Repealed)

Comment. Section 1959 is superseded by Evidence Code Section 600.

Section 1960 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.

Section 1961 (Repealed)

Comment. Section 1961 is superseded by Chapter 3 (commencing with

Section 600) of Division 5 of the Evidence Code, which prescribes the

nature and effect of presumptions.
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Section 1962 (Repealed)
Comment. Subdivision 1 of Section 1962 is repealed because it

"has little rueaniw, either as a rule of substantive law or as a rule of
evidence ." ?eople v. Oorshen, 51 Ca1.2(1 716, 731, 336 P.21
501 (1959).

Subdivisions 2, 3, 4, and 5 are .tirper4ed,,,cl.by Evidenu Code Sections
621-624.

The first clause of subdivision 6 stm.es the IneaniugleF,s truism that
judgments are conclusive when declared by law to be conclutiiw. The
pleading rule in the next two clauses has been reztodifiea as 82CtiOrir
1908.5 of the Code of Civil Procedure.

Subdivision 7 is merely a eroas-refc!-eriee seCtion to all other presump-
tions declared by law to be conclusive. This StibdiVisititi is -onnecessury.
Se 4. viOE CODtf4,2 0 .

section 1963 (Repealed)

Comment. Many of the presumptions listed in Section 1963 are
classified and restated in the Evidence Code. A few hays been recodi-
fled as maxims of jurisprudence in Part 4 of Division 4 of the Civil
Code. Others are not continued at all. The disposition of each sub-
division of Section 1963 is given in the table below. Following the
table are comments indicating the reasons for repealing those pro vi,
'ions of Section 1943 that are not continued in California law.

2903
isubdieitiss) Frrpereefferi by

1 Evidence Corte Section 520
2 Not eontintied
3 Civil Code Section 3144 (added in this recommendation)
4 Evidence Code Section 521
5 Not continued
0 Not continued
7 P:vi.imice Cede Section 831
S Evidence Code Section 032
9 Dvidence Code Set-tion cirt

10 Evidence Code IS14r tion G30
11 Evmonee Cade Section 037
12 Evidence Code Section 033
13 Avidence Code Section 0a4
14 Not oymtinned
15 Eebienee Code Section 004
10 Evidence Code Section 8136
17 Evtirlenc.e Code Section 030
18 Not continued
It) Civil Code Section 3545 (added is this 'reemarneadatios)
20 Not CCM t in twit
21 Commercial Code Se -elicits 3306, 8307, and 3403

Nor continued
23 Evidence Code. Section 840
24 Evidence Code Section OR
25 Not continued
20 Evidence Code Section 867
27 Not rot -alined
28 Civil Cade Section 3340 (added in this recommendation)
2P Not continued
SO Net continued
31 Evidence Code Section 001
.02 Civil Code Section 3547 (added in this recommendetka)
:1:8. Civil Code Section 354k tackled in this recommendation
34 Evidence Code Section 043
35 Evidence Code Section 044
SO Evidence Code Section 045
37 Evidence Cod' Section 842
38 Not continued
$P 17nrieceiway (duplicates Civil Code Section 1814)
40 Civil Code Section 104.ri {added in this recommendation)

SliDdiviSi4t) 2 is not continued because it has been a source of error
and confusion in the eases. An instruction based anon it is error
whenever specific intent is in issue. People v, Snyder, 15 Ca1.2d 706,
1 P.213 6$9 (1940); People tt. Mald, 71 Cal. App, 213, 234 Pac.

(1925). A person's intent may be inferred from his actions and
the surrounding eireumstances, and sit instruction to that effect may
be given. People v. Be,,old, 154 Cal. 16; 97 Pac. 871 (1908).
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C Subdivisions 5 and 6 are not continued because, despite Section 1963,
there is no presumption of the sort stated. The "presumptions" merely
indicate that a party's evidence shonld be viewed with distrust if he
could produce better- evidenee and that unfavorable inferences should
be drawn from the evidence offered against him if he fails to deny
or explain it. A party's failure to produce evidence eonnot be turned
into evidence against him. by reliance on these presumptions. Hampton
v. Rose, 8 Cal. App.2d 447, 56 P.2d 143 i'1935) ; Girvrtz v. Boys'
Market, Inc., 91 Cal. App. 2d 827, 830, 206 P.2d 6, 8-9 (1949). The sub- vi/eel

I
-eastantive effect of these 'presumptions" is stated more accurately nk

zwidoiliamw
Sradivision U. The presumption stated in subdivision 14 is not eon-,

tinned, for it is inaccurate and misleading. The cases have used -this pre-
sumption to sustain the validity of the official acts of a person acting
in a public office when there has been no evidence to show that such
person had the right to bold office. See, 8.6f City of Monterey v. Jacks,
139 Cal. 542, 73 Pae. 436 (1903) ; Delphi School Dist. v. MurAay, 53
Cal. 29 (1878) ; People v. Beal, 108 Cal. App.2d 200, 239 11,61,2d 84
(1951). The presumption is unnecessary for this.. purpose, for it is well
settled that the "acts of an officer de facto, so far as the rights of third
persons are concerned, -are, if done within the scope and by the ap-
parent authority of office, as valid and binding as if he were the officer
legally elected and qualified for the offlee and in full possession of it."
in re Redevelopment Plan for Bunker Hill, 61 Ca1.2d,

'
87 Cal.

Rptr. 74, 68, 389 P.2d 538, 552 (1964) ; Oakland Paving Co: v. Done.
van, 19 Cal. App. 488, 494, 126 Pac. 388, 390 (1912). Under the de
facto doctrine, the validity of the official acts taken is conclusively
established. Town of Susanville v. Long. 144 Cal. 362, 77 Pac. 987
(1904); People v. Hecht, 105 Cal. 621, 88 Pee. 941 (1895) ; People v.'

 Sassovich, 29 Cal. 480 (1866). Thus, the eases applying subdivision 14
are erroneous in indicating that the official acts of a person acting in a
public office may be attacked by evidence eufficient to overcome the
presumption of a valid appointment. These cases can be explained only
on the ground that they have overlooked the de facto doctrine.

In cases where the presumption might have some significance-eases
where the party occupying the office it asserting some right of the office-
holder-the presumption has been held inapplicable. Burke v. Edgar,
67 Cal 182, 7 Pac. 488 (1885).

Subdivision 18. No case his been found where subdivision 18 has
had any effect. The doctrine of res judieata determines the issues con-
eluded between the parties without regard to this presumption. Parnell
v. Hahn, 61 Cal. 131, 132 (1882) ("And the judgment as rendered ...
is conclusive upon all questions involved in the action and upon which
it depends, or upon matters which, under the issues, might have been
litigated and. decided in the ease ....").

Subdivision 20. The cams have used this "presumption" merely
as a justification for holding that evidence of a business custom will
sustain a finding that the custom was followed on a particular occasion.
Erg., Robinson v. has, 28 Ca1.2d 664, 171 P.2d 430 (1946)  American
Can Co. v. Agricultural In.ser. Co. 27 Cal. A 647. 150 Pac. 996
(1915). piovi. es muss' sty o mines
custom evidence to prove that the custom was followed on a particular
occasion. freveNHININhevesoussolierlenweisioskiineilenfteelessujedesatieeepeie'

r e

841.0111161*. There is no reason to compel the trier of fact to And that
the custom was followed by applying a presumption. The evidence of
.the custom may be strong er weak, and the trier of fact should be
free to decide whether the custom was followed or not. No ease has
been found giving a presumptive effect to evidence of a business custom
under subdivision .20.

41.4(C.P1 44 oetkreYectiA
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kiebdieiseen eel. The surge ee 4-1 sedeii- 'else 22 aeeeersto have beer
to compel en accommodation endorser to prove that he endorsed in
accommodation of a subsequent party to the instrument and not in
accommodation of the maker. See, e.g., Pacific Pastland Cement Co. v.
Reinecke, 30 Cal. App. 501, 158 Par. 1041 (1916). The liability of
accommodation endorsers is new fully covered by the Commercial Code.
Accommodation is a defense which must be established by the defend-
ant. Com. CODE §§ 3807, 3415(5), Hence, subdivision 22 is no longer
necessary.

t ito(itinStOn u0Splte. SIMOiviSIffit est tee ea emenia courts nave'
refused to apply the presumption of identity of person from identity
of the name when the name is common, Pcoplc v. Wong Sang
Lung, :;." Cal. App. 221, 224, 84 Pee. 845 (1906'). The matter should
be left to inference, for the streneth of the inference will depend in
particular cases on whether the ounce is common or unusual.

Subdivision 27 has been rarely cited in the reported cases since it
was enacted in 1872. It has been applied to situations where a state-
ment has been made in the presence of a person who has failed to
protest to the representations in the statement. The apparent acqui-
escence in the statement bas been held to be proof of belief in the
truth of the statement. Estate of Flood, 217 Cal.. 763, 21 P.2d 579
(1933); Estate of Clark, 13 Cal. App. 786, 110 Pat 828 (1910).

Although it may be appropriate under some circumstances to infer
from the lack of protest that a person.believes in the truth of a state-
ment made in his presence, it is undesirable to reenire such a conclu-
sion. The surrounding circumstances may vary greatly from case to
case, and the trier of fact should be free to decide whether acquies-
cence resulted from belief or from some other cause. Cf. Matt. 27:13-14
(Revised Standard Version) ("Then Pilate said to hit, 'Do you not

hear how niany things they testify against you?' BUt be gave him no
answer, not even to a single charge . .").

Subdivision 29 has been cited in but one appellate decision in its
92 -year history. It is unnecessary in light of the doctrine of ostensible
authority. See 1 WrrKni. SUMMARY OF CALIFORNIA LAW, Agency and
Employment §§ 49-51 (7th ed. 1960).

Subdivision 30, in effect, declares that a marriage will be presumed
from proof of cohabitation and repute. Putos v. Palos, 140 Cal. App.2d
913, 295 P.2d 907 (1956). Because reputation evidence may sometimes
strongly indicate the existence of a marriage and at other times fail
to do so, requiring a finding of a marriage from proof of such repu-
tation is unwarranted. The eases have sometimes refused to apply the
presumption because of the weakness of the reputation evidence relied
on. Estate of Baldwin, 162 Cal, 471, 123 Pac. 267 (1912); Cacioppo v.

Triangle Co., 120' Cal. App.2d 281, 260 P.2d 985 (1953). Discontinu-
ance of the presumption will.not affect the rule that the existence of a
marriage may be inferred from proof of reputation. White v. White,
82 Cal. 427, 430, 28 Pee. 276, 277 (1890) (" 'cohabitation and repute
do not make marriage; they are merely items, of evidence from which
it may be inferred that a marriage had been entered into' ") (italics
in original).

Subdivision 38 has not been applied in any reported ease in its 92 -
year history. The substantive law relating to implied dedication and
dedication by prescription makes the presumption unnecessary. See
2 Wrrxtze, SUMMARY of CALIFORNIA, LAW, Real Property §§. 27-29
(7th ed. 1960).
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Secticn 1967 (Repealed)

Ccizzent. Section 1967 has no substantive meaning and is unnecessary.

Section 1968 (Repealed)

Comment. Section 1968 unnecessarily duplicates the provisions of

Penal Code Sections 1103 and 1103a.

Section 1973 (Repealed)

Comment. Section 1973 is unnecessary. It merely describes in

evidentiary terms the Statute of Frauds contained in Civil Code Section

1624.

Section 1974 (Amended)

Comment. The amendment to Section 1974 makes no substantive change

in the law; the amendment merely makes it clear that Section 1974 is a

substantive rule of law, not a rule of evidence.

Section 1978 (Repealed)

Comment. Section 1978 incorrectly states the existing law of

California. Certain things are declared to be "conclusive evidence" in

other codes. See, e.g., COM. CODE § 1201(6), (45). nbreover, the

California courts have recognized that some evidence may be conclusive in

the absence of statute, for a court, "in reviewing the evidence, is bound

to exercise its intelligence" and in doing so must recognize that certain

facts are controlled by immutable physical laws. It cannot permit the

verdict of a jury to change such facts, because  , . to do so would, in

effect, destroy the intelligence of the court." Austin v. Newton, 46

Cal. App. 493, 497, 189 Pac. 471, 1:72 (1920)i Neilson v.. Houle, 200 Cal.

726, 729, 254 Pac. 891,. 892 (1927). Nonetheless, the California courts

have also relied upon this section to sustain a finding of paternity despite
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undisputed blood -test evidence showing that the defendant could not have

been the father of the child. Arais v. Kalensnikoff, 10 Cal.2d 428, 74

P.2d 1043 (1937). The Legislature subsequently rejected this decision by

enacting the Uniform Act on Blood Tests to Determine Paternity. Repeal

of Section 1978 will remove the statutory basis for a similar decision in

the rare case where such certainty is attainable.

Sections 1980.1-1980.7 (Repealed)

Comment. Sections 1980.1-1980.7, which comprise the Uniform Act

on Mood Tests to Determine Paternity, are recodified as Evidence Code

Sections 890-896.

Sections 1981-1983 (Repealed)

Comment. Chapter 1 of Title 3, Part IV, of the Code of Civil Procedure

consists of Sections 1981 through 1983. These sections are discussed

individually below.

Section 1981 (Repealed)

Comment. Section 1981 is superseded by Evidence Code Sections 500

and 510. See Tentative Recommpndation and a Study Relating to the Uniform

Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

Presumptions), 6 CAL. LAW REVISION COMMIE, REP., REC. & STUDIES 1001,

1124-1125 (1964).

Section 1982 (Repealed)

Comment. Section 1982 is recodified as Evidence Code Section 1402.

Section 1983 (Repealed)

Comment. Section 1983 was held unconstitutional as applied under the

Alien Land Law. Morrison v. California, 291 U.S. 82 (1934). It has been

applied but once by an appellate court since the Morrison case was decided.

People v. Cordero, 50 Cal. App.2d 146, 122 P.2d 648 (1942). Section 1983
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appears to have been designed principally to facilitate the enforcement

of the Alien Land Law. Since that law has been held unconstitutional

(Sei Fujii v. State, 38 Cal.2d 718, 212 P.2d 617 (1952)) and has been

repealed (Cal. Stets. 1955, Ch. 316,9 1, p. 767), Section 1983 should

no longer be retained in the law of California.

Section 1998 (Repealed)

Comment. Sections 1998-1998.5 provide a special exception to the

best evidence rule for hospital records. These sections are recodified

as ividence Code Sections 1560-1566.

Section 1998.1 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.2 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.3 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.4 (Repealed)

Comment, See the Comment to Code of Civil Procedure Section 1998.

Section 1998.5 (Repealed)

Comment, See the Comment to Code of Civil Procedure Section 1998.

Section 2009 (Amended)

Comment. Section 2009 has been amended to reflect the fact that

statutes in other codes may also authorize the use of affidavits. See,

e.g., PROB. CODE §§ 630, 705.

Section 2016 (Amended)

Comment. The amendment of Section 2016 merely substitutes the general

definition of "unavailable as a witness" used in the Evidence Code for the

substantially similar language in Section 2016,
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Sections 2042-2056 (Repealed)

CramPnt. Article 6 of Chapter 3, Title 3, Part IV, of the Code of

Civil Procedure consists of Sections 2042 through 2056. These sections are

discussed individually below.

Section 2042 (Repealed)

Comment. Section 2042 is superseded by Evidence Code Section 320.

Section 2043 (Repealed)

Comment. Section 2043 is substantially recodified in Evidence Code
Section 777.

Section 2044 (Repealed)

Comment. The first sentence of Section 2044 is recodified as Evidence

Code Section 765. The second sentence is superseded by Evidence Code 352.

Section 2045 (Repealed)

Comment. The first sentence of Section 2045 is superseded by Evidence

Code Sections 76Q 7613 and 772. The second sentence of Section 2045 is

recodified as Evidence Code Section 773.

Section 2046 (Repealed)

Comment. The first sentence of Section 2046 is recodified as Evidence

Code Section 762. The second sentence of Section 2046 is recodified as

Evidence Code Section 767.

Section 2047 (Repealed)

Comment. The last sentence of Section 2047 is superseded by Evidence

Code Section 1237. The remainder of Section 2047 is superseded by Evidence

Code Section 771.

Sec-Uon 2048 (Repealed)

Comment. Section 2048 is superseded by Evidence Code Sections 767 and

772. -1531-
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Section 2049 (Repealed)

Comment. Section 2049 is inconsistent with and superseded by Evidence

Code Section 785. See the Comment to that section. See also EVIDENCE CODE

§§ 769, 770, and 1235.

Section 2050 (Repealed)

Comment. Section 2050 is recodified as Evidence Code Sections 774

and 778.

Section 2051 (Repealed)

Comment. Section 2051 is inconsistent with Evidence Code Sections

780 and 785-788. The provision of Section 2051 excluding evidence of

particular wrongful acts is continued in Evidence Code Section 787. The

principle of excluding crlminAl convictions where there has been a subsequent

pardon has been broadened to cover analogous situations in Evidence Code

Section 788.

Section 2052 (Repealed)

Comment. The first clause of Section 2052 is superseded by Evidence

Code Section 780(h). The remainder of Section 2052 is inconsistent with

Evidence Code Sections 768-770. See the Comments to those sections.

Section 2053 (Repealed)

Comment. Insofar as Section 2053 deals with the inability to support

a witness' credibility until it has been impeached, it is superseded by

Evidence Code Section 790. Insofar as Section 2053 deals with the inadmissi-

bility of character evidence in a civil action, it is superseded by Evidence

Code Sections 1100-1104.

Section 2054 (Repealed)

Comment. Section 2051+ is recodified in substance Ps Evidence Code

Section 768(b).
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Section 2055 (Repealed)

Comment. Section 2055 is recodified as Evidence Code Section 776.

Section 2056 (Repealed)

Comment. Section 2056 is recodified in substance as. Evidence Code

Section 766.

Section 2061 (Repealed)

Comment. The first sentence of Section 2061 is recodified in

Evidence Code Section 312. The remainder of Section 2061 is superseded

by Chapter 6 (commencing with Section 430) of Division 3 of the Evidence

Code.
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Section M65 (Repealed)

Comment. The first clance of Section ..?0.55 tv,..t.r.:rseded b-.kr Evidence

Code 2-ections 151 and 911* 4ESSEEINEEZIEEtteik

413,Insofar Ps.M Se.(:tiOniillel-Tilii7=, a 0 Vgt1:--:(7'.

; give an answer lirtvin1. tend.ney. to sub:ie:A :inn! a
felony, it ssupersededh

y

y Itsmaissoisix4opplommteiiiii. - A. Jo, ;he
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Section 2066 (Repealed)

Comment. Section 2066 is unnecessary in the light of Evidence Code

Section 765, which restates the provisions of Code of Civil Procedure

Section 2044.

Section 2078 (Repealed)

Comment. Section 2078 is superseded by Evidence Code Sections 1152-

1154.

Section 2079 (Repealed)

Comment. Section 2079 is unnecessary because it repeats what is said

in Civil Code Section 130. Moreover, it is misleading to the extent that

it suggests that adultery is the only ground for divorce which requires

corroboration of the testimony of the spouses.

Sections 2101-2103 (Repealed)

Comment. Chapter 4 of Title 5, Part rib of the Code of Civil Procedure

consists of Sections 2101 through 2103. These sections are discussed

individually below.

Section 2101 (Repealed).

Comment. Section 2101 is superseded by Evidence Code Section 312.

Section 2102 (Repealed)

Comment. The first sentence of Section 2102 is recodified in Evidence

Code Section 310. The second sentence of Section 2102 is superseded by

Evidence Code Section 458.

Section 2103 (Repealed)

Comment. Section 2103 is superseded by Evidence Code Section 300.

-1535-
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CORPORATIONS CODE

Section 6602 (Amended)

Comment. This revision of Section 6602 provides, in effect, that

the jile9ge may take judicial notice of the matters listed in amended

Section 6602, and he is required to take such judicial notice if he is

requested to do so and the party supplies him with sufficient information.

See EVIDENCE CODE §.§ 452 and 453 and the Comments thereto.

The portion of Section 6602 which has been deleted is either unnecessary

because it duplicates the provisions of Evidence Code Sections 451 and 452

or undesirable because it conflicts with Evidence Code 1452.

Section 25310 (Amended)

Comment. The deleted language is inconsistent with Evidence Code

Section 1452. See the Comment to that section.

GOVERNIETUT CODE

Section 11513 (Amended)

Comment. The revision of the last sentence of Section 11513 is

necessary because, under Division 8 (commencing with Section 900) of the

Evidence Code, the privileges applicable in some administrative proceedings

are at times different from those applicable in civil actions.

The substitution of "other" for "direct" in the third sentence of

subdivision (c) of Section 11513 malzes no significant substantive change

but is desirable because "direct evidence" is not defined for the purposes

of Section 11513. See the Comment to CODE CIV. PROC. § 1831 (Repealed).

Section 19580.(Amended)

Comment. The amendment merely substitutes a reference to the correct

Evidence Cede section for the reference to the superseded Code of Civil

Procedure section. -1536-
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Section 34330 (Repealed)

Comment. Section 34330 is unnecessary. The matters to be noticed untier

Section 34330 may be noticed un&er Division 4 (commencing with Section 450) cf

the Evidence Code, and that division provides the applicable procedures for

taking judicial notice.

HEALTH AND SAFETY CODE

Section 3197 (Amended)

Comment. The revision of Section 3197 merely substitutes references to

the pertinent Evidence Code sections that supersede subdivisions 1 and 4 of

Code of Civil Procedure Section 1881.

PENAL CODE

Section 270e (Amended)

Comment. The revision of Section 270e merely inserts a reference to the

pertinent sections of the Evidence Code.

-1537-
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Section 686 (Amended)

Caament. Secti,:x1 686 seq. !:',31.1t1 tikn7c, to the right
of a defendant in a crizainal trJal to confront the witlie_,sos against
him, These exetptioni purport t.-) ..*ate the conditionb widich the
conit may admit te.stimorty taken at the prelininary hearing: 7f:tinaoay
taken in ft former trial s,f the ..ietioujand ttntinio-,:y in a de,12(isiticu that
is admissible nndor Penal Code Section 882. The se,,:tion inat?.e-arately
sets forth the existing iaw. for it. Evils to pl.ovide f.or the admission o'0
hearsay evidence gi.Tierally or for the atinlon of testiraory in a
deposition that is admissible under Penal. Code Sections 3345 and 1362,
and its reference to the conditions under hich depn;itions ina- he .7

admitted under Penal Cede 9,..e.tio,n 882 i Rot aceurai:. As
41111111111) covert the situations whiCo testimony in anotlLer action or
proceeding and testimoriy at the prFthminary hearing is admisRibit--!

12.910 -I 2. ct

exceptions to the hearsay rule, S.ection CS:6 vilasielatiegral7e7 by eaTii177-111 hz17.r.ble:5.
Eating the speeilie exceptions !or those situations and by substituting
for them a general erOsS reference to adnaissibl hearsay. Theiggliat-

v,as. statement of the conditions under whic..ki a deposition may be admitted
deleted, and in lieu of the deleted language there slimiki

is .L_ substituted lr.nguage that accurately provides for the admission of
depositions under Penal Code Sections 882, 134 ,and136`. Ilismaimak
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Section 688 (Amended)

Comment. The language deleted from Section 688 is superseded by Evidence

Code Sections 930 and 940.

Section 939.6 (Amended)

Comment. The revision of Section 939.6 makes no substantive change. The

amendment, however, states more clearly and precisely the meaning that has been

given the section by the California courts. See, e.g., People v. Freudenberg,

121 Cal. App.2d 564, 263 P.2d 875 (1953). See also WITKIN, CALIFORNIA

CRIMINAL PROCEDURE §05 175, 228 (1963).

Section 961 (Amended)

Comment. This revision of Section 961 makes it clear that matters that will

be judicially noticed, whether such notice is mandatory or discretionary, need

not be stated in an accusatory pleading. See EVIDENCE CODE §§ 451 and 452.

Section 963 (Amended)

Comment. This revision of Section 963 makes the procedure provided in

Evidence Code Sections 454-458 applicable when judicial notice is taken of the

matter listed in Penal Code Section 963. Note that, notwithstanding Evidence

Code Section 453, notice is mandatory if the private statute or ordinance is

pleaded by reference to its title and the day of its passage.

Section 1120 (Amended)

Comment. Section 1120 requires a juror who discovers that he has personal

knowledge of a fact in controversy in the case to disclose the same in open

court. If he reveals such personal knowledge during the jury's retirement, the

jury must return into court. The section then requires that the juror be sworn

-1539-
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as a witness and examined in the presence of the parties.

The section does not make it clear whether this examination in the presence of

the parties is for the purpose of determining if "good cause" exists for the

juror's discharge in accordance with Penal Code Section 1123 or whether this

examination ie for the purpose of obtaining the juror's knowledge as evidence

in the case. The circumstances under which a juror may testify in a criminal

case are fully covered in Evidence Code Section 704. Therefore, Section 1120

has been amended to eliminate the ambiguity in its provisions and to provide

assurance the juror's examination is to be used solely to determine whether

"good cause* exists for his discharge.

Section 1322 (Repealed)

Comment. Section 1322 is superseded by Evidence Code Sections 970-973 and

980-987. See the Comment to subdivision 1 of Section 1881 of the Code of

Civil Procedure, which also is superseded by the same Evidence Code sections.

Section 1323 (Repealed)

Comment. The first clause of the first sentence of Section 1323 is super-

seded by Evidence Code Sections 930 and 940. The second e]euse is recodified

as Evidence Code Section 772b. The last sentence of Section 1323 is unnecessary

because it merely duplicates the provisions of Article I, Section 13 of the

California Constitution.

Section 1323.5 (Repealed)

Comment. Section 1323.5 is superseded by Evidence Code Section 930, which

retains the only effect the section has ever been given --to prevent the prosecu-

tion from caning the defendant in a criminal action as a witness. See People

v. lane, 111 Cal App.2d 650, 245 R2d 633 (1952). Whether Section 1323.5
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provides a broader privilege than Evidence Code Section 930 is not clear, for the

meaning of the phrase "persons accused or charged" is uncertain. For example,

a witness before the grand jury or at a coroner's inquest is not teChnicnily

a person "accused or charged," and Section 1323.5 would appear not to apply to

such procedings. A person who claims the privilege against self-incrimination

before the grand jury, at a coroner's inquest, or in some other proceeding is

provided with sufficient protection under Evidence Code Section 913, for his

claim of privilege cannot be shown to impeach him or to provide a basis for

inferences against him in a subsequent civil or criminal proceeding.

Section 1345 (Amended)

Comment. Section 1345 has been revised so that the conditions for admit..

ting the deposition of a witness that has been taken in the same action are

consistent with the conditions for admitting the testimony of a witness in

another action or proceeding under EVidence Codes Sections 1290./292.

Section 1362 (Amended}

Comment. Section 1362 has been revised so that the conditions prladmitting

the deposition of a witness that has been taken in the same action are comas. -

tent with the conditions for admitting the testimony of a witness in another

action or proceeding under Evidence Code Sections 1290-1292.

PUBLIC UTILITIES CODE

Section 306 (Amended)

Comment. The deleted language is inconsistent With Evidence Code Section

1452. See the Comment to that section.

L.
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#34(L) 10/13/64

Memorandum 64-70

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidence Code--
Preltninary Portion of Recommendation of Proposed Evidence Code)

Attached are two copies of a rough draft of the preliminary portion

of the recommendation on the proposed Evidence Code. This portion will consist

of:

Title Page (to be prepared later)

Letter of Transmittal (attached)

Acknowledgments (attached) Ode willThe correcting and
adding names to this list.)

Table of Contents (to be prepared later)

Recommendation

Background (attached)

Recommendations (attached)

Proposed Legislation (will consist of text of statute and
(- Comments to each section)

Various Tables (We will discuss these at the meeting in connection
with a separate memorandum)

Index (to be prepared later)

We suggest that all of you read the attached material and mark any

editorial changes you believe should be made on one copy to turn in to the

staff at the October meeting. In addition, any suggestions for reorganization

of the material, additions or deletions, etc., should be made on the copy you

turn in to the staff or should be brought up at the October meeting.

We do not plan to send this material to the printer until after the Novem-

ber meeting. We are already aware of some errors in the material and will

further check it prior to the meeting. Nevertheless, we are sending it to you

now so that you will have an opportunity to read it in connection with the

particular divisions of the Evidence Code that you are checking.

Respectfully submitted,

John H. DeNoully
Executive Secretary
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STATE OF CALIFCRNIA

CALIFORNIA LAW REVISION COMMISSION

RECOMMENDATION

to

UNIFORM RULES OF EVIDENCE

PROPOSED EVIDENCE CODE

January 1965

CALIFORNIA LAW REVISION COMMISSION
School of Law

Stanford University
Stanford, California

CONYKDENTIAL- NOT FOR RELEASE. This material is furnished to interested

persons solely for the purpose of obtaining the comments and suggestions of

such persons and should not be used for any other purpose at this time. The

Commission is reviewing this material and may make substantial revisions in
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TRANSMITTAL

January 1965

To His Excellency, Edmund G. Brown
Governor of California
and to the Legislature of California

The California Law Revision Commission was directed by
Resolution Chapter 42 of the Statutes of 1956 to make a study
"to determine whether the law of evidence should be revised
to conform to the Uniform Rules of Evidence drafted by the
National Conference of Commissioners on Uniform State Laws
and approved by it at its 1953 annual conference."

The Commission herewith submits its recommendation on
this subject. The legislation recommended by the Commission
consists of (1) a proposed Evidence Code that inclaaes the best
features of the Uniform Rules and of the existing California
law and (2) the necessary conforming adjustments in existing
statutory law.

The proposed Evidence Code is not the product of the
Commission's efforts alone. Professor James H. Chadbourn
(formerly of the School of Law, University of California at
Los Angeles, now of the Harvard Law School) prepared comprehen-
sive studies for the Commission of the Uniform Rules of
Evidence and the corresponding California law. In addition,
the Commission considered other published materials relating
to the Uniform Rules, including legislation and court rules
based on the Uniform Rules that have been adopted in other

states. Several comprehensive reports of committees appointed
by the New Jersey Supreme Court and by the New Jersey Legim1e-
ture were particularly helpful.

Utilizing this research material, the Commission drafted

preliminary revisions of the Uniform Rules and submitted them.
to a special committee of the state Ear of California appointed

to work with the Commission on the evidence project. The

Commission made further revisions of the Uniform Rules in response

to the State Bar cemmittee's analysis and criticism of the Commission's

preliminary proposals. Lrevised version of each article
of the Uniform Rules was then published as a tentative recommenda-

tion of the Commission in a report which also contained the

related research study prepared by Professor Chadbourn. Nine

tentative recommendations -and research studies relating to the
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The California Law Revision Commission has substantially completed

its cork on the proposed Evidence Code which the Commission will recommend

for enactment at the next session of the Legislature. The proposed new

code is the product of almost eight years of research and study by the

Commission.

The Commission today released a sutmnary of its recommendation to the

1965 Legislature. This summary is set out at the end of this article.

A preliminary draft of the proposed code vas published in September

as Preprint Senate Bill No. 1 and was distributed to members of the bench

and bar at the 1964 Annual Meeting of the State Bar in Santa Monica. The

proposed code was also discussed by a panel of experts on evidence law at

the Santa Monica meeting.

C Copies of the preliminary draft have also been distributed to a large

number of persons and organizations who have signified an interest in

reviewing and criticizing the preliminary draft. These include a Special

Subcommittee on the Rules of Evidence of the Senate Fact Finding Committee

on Judiciary; a Special Subcommittee on Law Revision of the Assembly Interim

Committee on Judiciary-Civil; a Special Committee of the State Bar; a Special

Subcommittee of the Judicial Council; a Special Committee of the Conference

of California Judges; a Special Committee of the Municipal Court Judges'

Association of Los Angeles County; the Office of the Attorney General; the

Department of Public Works; the State Office of Administrative Procedure; the

Office of the Legislative Counsel; the District Attorneys' Association of

California; the League of California Cities; 19 local bar associations; and

a nudber of individual judges and lawyers.

1

-1-
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The Commission is now reviewing the criticisms of these interested

persons and organizations and making the necessary revisions in the

preliminary draft of the proposed code.

Early in January 1965, the Commission plans to publish a pamphlet

containing the text of the proposed code, together 'with a Comment following

each section to explain in some detail the purpose and effect of the

section. Copies of this pamphlet may be obtained from the California

Lair Revision Commission, School of Law, Stanford University, Stanford,

California.

The Commission already has published nine pamphlets containing

tentative recommendations and research studies relating to the Uniform

Rules of Evidence. Except as indicated below, these may be obtained without

charge from the Commission's office at Stanford:

Article I. General Provisions
Article II. Judicial Notice
Burden of Producing Evidence, Burden of Proof, and Presumptions
Article IV. Witnesses
Article V. Privileges [Price $5.20 including tax]
Article VI. Extrinsic Policies Affecting /Xmassibility
Article VII. Expert and Other Opinion Testimony
Article VIII. Hearsay Evidence [Price $5.20 including taxi
Article IX. Authentication and Content of Uritings

The ttro reports that are being sold may be ordered from the Documents Section

of the General Services Administration, F. O. Box 1612, Sacramento,

California 95807. Sales are subject to payment in advance of shipment of

publications.

The summary of the Law Revision Commission's recommendation balms:

C
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RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION

proposing an

EVIDiTCE CODE

BACKGROUND

The California Law Revision Commission was directed by the Legislature

in 1956 to make a study to determine "whether the law of evidence should be

revised to conform to the Uniform Rules of Evidence drafted by the National

Conference of Commissioners on Uniform State Laws and approved by it at its

1953 annual conference."

Pursuant to this directive, the Commission has made a study

of the California law of evidence and the recommendations of the Commissioners

on Uniform State Laws. The Commission has concludeC that the Uniform Rules

should not be adopted in the form in which they were proposed but that many

features of the Uniform Rules should be incorporated into the law of Calif-

ornia. The Commission has also concluded that California should have a new,

separate Evidence Code which will include the best features of the Uniform

Rules and the existing California law.

The Case for Recodification of the California Law of Evidence

In few, if any, areas of the law is there as great a need for immediate

and accurate information as there is in the law of evidence. On most legal

questions, the judge or lawyer has time to research the law before it is

applied. But questions involving the admissibility of evidence arise

suddenly during trial. Proper objections --stating the correct grounds --must

be made immediately or the lawyer may find that his objection has been waived.

The judge must rule immediately in order that the trial may progress in an

orderly fashion. Frequently, evidence questions cannot be anticipated and,

hence, necessary research often cannot be done beforehand.

-1-
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There is, therefore, an acute need for a systematic, comprehensive, and

authoritative statement of the law of evidence that is easy to use and convenient

for immediate reference. The Caflfcrnia codes proviCe such statements of the

'fur in zany fields --commercial transactions, corporations, finance, insurance --

where the need for immediate information is not nearly as treat as it is in

re art;. to evidence. A similar sta:;enent of the law of evidence should be

available to those who are require(1 to have that law at their fingertips for

applicaticn to unanticipated problems. This can best be provided by a

codification of the law of evidence which would provide practitioners with a

systematic, comprehensive, and authoritative statement of the law.

An attempt at codification of the California law of evidence was made by

the draftsmen of the 1872 Code of Civil Procedure. Part IV

of that code, entitled "Of Evidence," was apparently intended to be a compre-

hensive codification of the subject. The existing statutory law of evidence

still consists almost entirely of the 1872 codification. Isolated additions

to or amendments of Part IV have been made from time to time, but the original

1872 statute has remained as the fundamental statutory basis of the California

law of evidence.

Although Part IV of the Code of Civil Procedure purports to be a compre-

hensive and systematic statement of the law of evidence, in fact it falls far

short of that. Its draftsmanship does not meet the standards of the modern

California codes. There are duplicating and inconsistent provisions. There

are long and complex sections that are difficult to read and more difficult to

understand. Important areas of the law of evidence are not mentioned at all

in the code, and many that are mentioned are treated in the most cursory fashion.

Many sections are based on an erroneous analysis of the common law of evidence

upon which the code is based. Others preserve common law rules that experience

has shown do more to inhibit than to enhance the search for truth at a

-2-
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trial. Necessarily, therefore, the courts have haC to develop many, if

not most, of the rules of evidence with but partial guidance from the

statutes.

Illustrative of the deficiencies in the existing code is the treatment

of the hearsay rule. Perhaps no rule of evidence is more important or

more frequently applied; yet, there is no statutory statement of the hearsay

rule in the code. On the other hand, several exceptions to the hearsay

rule are given explicit statutory recognition in the code. But the list of

exceptions is both incomplete and inaccurate. The Commission has identified

and stated in the Evidence Code a number of exceptions to the hearsay rule

that are recognized in case law but are not recognized in the existing code,

including such important exceptions as the exception for spontaneous state-

ments and the exception for statements of the declarant's state of mind.

Moreover, the exceptions that are mentioned in the existing code some-

times bear little relationship to the actual state of the law. For example,

portions of the common law exception for declarations against interest may be

found in several scattered sections --Code of Civil Procedure Sections

1853, 1670(4), and 1946(1). Yet, all of these sections taken

together do not express the entire common law rule,

-3-
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nor do they reflect the law of California. Each requires that the declarant be

dead when the evidence is offered. Nonetheless, the courts have admitted

declarations against interest when the declarant is neither dead nor otherwise

unavailable. None of these sections permits an oral declaration against

pecuniary interest, not relating to real property, to be admitted except against

a successor of the declarant. The courts, however, follow the traditional

common law rule and admit such declarations despite the limitations in the

Recently, too, the Supreme Court decided that declarations -against

penal interest are admissible despite the fact that the code refers only

to declarations against pecuniary interest.

lathe area of-priviler, existing code is equally obscure. It does

state in general terms the privilo3es that are recognized in California, but it

does nothing more. It does not indicate, for example, that the attorney -client

privilege may apply to communications Axade to persons other than the attorney

himself or his secretary, stenographer, or clerk. It .does tot indicate that

the privilege protects only confidential communioations The

generally recognized exceptions to the privilege --such as the

exception fcr statements Lade in contemplation of crime --are

nowhere mentioned. Nor does the code mention the fact that the

privilege may be waived. Nonetheless, the courts'hmle'recdcnized such exceptions,

have protected communications to intermediaries for transmittal to the attorney,

-4-
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have required the communication to have been in confidence, and have held

that the privilege may be waived.

On the question of the termination of a privilege, however, the courts

have deemed themselves strictly bound by the language of the code. One case,

for example, held that a physician's lips are forever sealed by the physician -

patient privilege upon the patient's death --even though it was the patient's

personal representative that desired to use the evidence. This strange

result was deemed compelled because the code provides that a physician

may not be examined "without the consent of his Patient,' and a dead patient

cannot consent. That decision was followed by an amendment permitting the

personal representative or certain heirs of a decedent to waive the decedent's

physician -patient privilege in a wrongful death action; but, apparently, the

law stated in that case still applies in all other actions and to all of the

other communication privileges.

Other important rules of evidence either have received similarly

cursory treatment in the existing cede or have been totally neglected. Such

important rules as the inadmissibility of evidence of liability insurance, the

rules governing the admissibility and inadmissibility of various kinds of

character evidence, and the requirement that documents be authenticated before

reception in evidence are entirely nonstatutory. The best evidence rule,

while covered by statute, is stated in three sections --Code of Civil Procedure

Sections 1855, 1937, and 1938. The code states the judge's duty to deter-

mine all questions of fact upon which the admissibility of evidence depends;

but there is no indication that, as to some of these facts, a party must

persuade the judge of their existence while, as to others, a party need present

merely enough evidence to sustain a finding of their existence.

-5-
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These and similar deficiencies call for a thorough revision and recodifi-

cation of the California law of evidence. It is true that the courts have

filled in many of the gaps contained in the present code. They have also

been able to remedy some of the anomalies and inconsistencies in the code

by construction of the language used or by actual disregard of the statutory

language. But there is a limit on the extent to which the courts can remedy

the deficiencies in a statutory scheme. Reforn of the California law of

evidence can be achieved only by legislation thoroughly overhauling and

recodifying the law.

Previous California Efforts to Reform the Lair of Evidence

Efforts at legislative reform of the law of evidence in California have

been made on several occasions. A substantial revision of Part IV of the

Code of Civil Procedure --clarifying many sections and eliminating inconsistent

and conflicting sections --was enacted in 1901; but the Supreme Court held the

revision unconstitutional because the enactment embraced more than one subject

and because of deficiencies in the title of the enactment. About 1932, the

California Code Commission initiated a thoroughgoing revision of this field

of law. The Code Commission placed the research and drafting in the hands

of Dean William G. Hale of the University of Southern California Law School,

assisted by Professor James P. McBaine of the University of California Law

School and Professor Clarke B. Whittier of the Stanford Law School. The

Code Commission's study continued until the spring of 1939, when it

was abandoned because the American Law Institute had appointed a

-7-
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ccEmittee to draft a Model Ccde of Evidence and the Ccde Cmmission thought
- -
it undesirable to duplicate the Institute's work.

National Efforts to Reform the Law of Evidence

Efforts at reform in the law of evidence have also been made at the

national level, for California's law of evidence has been no more deficient

than the law of most other states in the union. The widespread deficiencies

in the state of the law of evidence caused the American Law Institute to

abandon its customary practice of preparing restatements of the common law

when it came to the subject of evidence. "[T]he principal reason for the

[American Law Institute] Council's abandoning all idea of the Restatement

of the present Law of Evidence was the belief that however much that law needs

clarification in order to produce certainty in its application, the Rules

themselves in numerous and important instances are so defective that instead

of being the means of developing truth, they operate to suppress it. The

Council of the Institute therefore felt that a Restatement of the Law of

Evidence would be a waste of time or worse; that what was needed was a thorough

revision of existing law. A bad rule of law is not cured by clarification."

MODEL CODE OF EVIDENCE, Introduction, p. viii (1942).

In 1942, after three years of careful study and formulation by some of

the country's most distinguished judges, practicing lawyers, and professors

of law, the Institute's Model Code of Evidence was promulgated. It was widely

debated, in California and elsewhere. The State Ear of Oslifornia referred

it to the Bar's Committee on the Administration of Justice, which

recommended that the Bar oppose the enactment of the Model Code into law.

Reaction elsewhere was much the same, and by 1949 adoption of the Model Code

was a dead issue.

-7-
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But the need for revision of the law of evidence was as great as ever.

The National Conference of Commissioners on Uniform State Laws began working

on a revision of the law of evidence. The work of the Conference was based

largely on the Model Code, but the Conference hoped both to simplify that

code and to eliminate proposals that were objectionable. Four additional

years of study and reformulation resulted in the promulgation of the Uniform

Rules of Evidence.

In 1953, the Uniform Rules were approved by both the National Conference

of Commissioners on Uniform State Laws and the American Bar Association.

Since that time, many of the Uniform Rules have been followed and cited with

approval by courts throughout the country, including the California courts.

The Uniform Rules of Evidence, with only slight modification, have been

adopted by statute in Kansas and the Virgin Islands. In other states, compre-

hensive studies of the Uniform Rules have been undertaken with a view to their

adoption either by statute or in the form of court rules. In New Jersey, as

a result of such a study, a revised form of the privileges article was

adopted by statute and the remainder of the Uniform Rules, also substantially

revised, was adopted by court rule.

-8-
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RECOMIUTIDATIONS

The Uniform Rules of Evidence

The Uniform Rules of Evidence are the product of years of careful,

scholarly work and merit careful consideration. Nonetheless, the Commission

recommends against their enactment in the form in which they were approved

by the National Conference of Commissioners on Uniform State Laws. Several

considerations underlie this recommendation.

Pint in certain important respects, the Uniform Rules would change the

law of California to an extent that the Commission considers undesirable. For

example, the Uniform Rules would admit any hearsay statement of a person who

is present at the hearing and subject to cross-examination. In addition, they

do not provide a married person with a privilege to refuse to testify against

his spouse. In both respects --and in a number of other respects as well --

the Commission has disagreed with the conclusions reached by the Commissioners

on Uniform State Laws. Sometimes the disagreement has been upon matters

of principle; in others, it has been upon matters of detail. In total, the

disagreements have been substantial and numerous enough to persuade the Law

Revision Commission that the Uniform Rules of Evidence should not be adopted

in their present form.

Second, the existing California statutes contain many provisions that have

served the State well and that should be continued but are not found in the

Uniform Rules of Evidence. If the Uniform Rules of Evidence were approved

in their present form, segregated from the remainder of the statutory law of

evidence, California's statutory law of evidence would be seriously complicated.

-9-
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ley.) one contn..sting foz.s,tr, of the Uniform Rules of :'.-iaence and the Calif-

ornia evidence statutes make it impossible to integrate these two bodies

of evidence law into a single statute while preserving the Uniform Rules in

the form in which they were approved by the Commissioners on Uniform State

Laws.

Third the draftsmanship of the Uniform Rules is in some respects

defective by California standards. The Uniform Rules contain several rules

of extreme length that are reminiscent of several of the cvmbersome sections in

the 1872 codification. For example, the hearsay rule and all of its exceptions

are stated in one rule that has 31 subdivisions. Noreover different language

is sometimes used in the Uniform Rules to express the same idea. For example,

various communication privileges (attorney -client, physician -patient,

and husband -wife) are expressed iir a variety of uays even

though all are intended to provide protection for confidential communications

made in the course of the specified relationships.

Fouq6the need for

of sufficient importance

sidernAons.

commercial transactions,

naionvide uniformity in the lair of evidence is not

that it should outweigh these other con -

The lav of evidence --unlike the law relating to

for example --affects only procedures in this State

and has no substantive significance insofar as the law of other states is

concerned. Thus, although the adoption of the Uniform Rules elsewhere indicates

that they are deserving of weighty consideration, such adoption is not in

and of itself a reason to adopt the rules in California.

For all these reasons, the Commission has concluded that California's

need for a thorough revision of the law of evidence cannot be met satisfactorily

by adoption of the Uniform Rules of Evidence.
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The Diidence Code

A new Evidence Code is recommended instead of a revision of Part IV

of the Code of Civil Procedure for several reasons. NechanicAlly, it would

be difficult to include a revision of the rules of evidence in Part IV of the

Code of Civil Procedure because much of Part IV does not concern evidence

at all.1 Logically, the rules of evidence do not belong in the Code of Civil

Procedure because these rules are concerned equally with criminal and civil

procedure. But the most important consideration underlying the recommendation

that a new code be enacted is the desirability of having the rules of evidence

available in a separate volume that will be, in effect, an official handbook

of the law of evidence --a kind of evidence bible for busy trial judges

and lawyers.

The Evidence Code recommended by the Commission contains provisions relating

to every area of the law of evidence. In this respect, it is more comprehensive

than either the Uniform Rules of Evidence or Part IV of the Code of Civil Pro-

cedure. The code will not, however,stifle all court development of the law of

evidence. In some instances --the Privileges division, for example --the code to

a considerable extent precludes further development of the law except by legis-

lation. But, in other instances, the Evidence Ccde is deliberately framed to

permit the courts to work out particular problems or to extend declared princi-

ples into new areas of the law. As a general rule, the code permits the courts

1
Part IV includes, for example, provisions relating to the safekeeping of
official documents, provisions requiring public officials to furnish copies
cf official documents, provisions creating procedures for establishing the
content of destroyed records, provisions on the substantive effect of seals,
and the like. By placing the revision of the law of evidence in a new code,
the immediate need to recodify these sections is obviated. Of course, the
remainder of Part IV should be reorganized and recodified. But such a recod-
ification is not a necessary part of a revision and recodification of the law
of evidence.

-1_1- MJN 1617



C

C

C

to work toward greater admissibility of evidence but does not permit the

courts to develop additional exclusionary rules. Of course, the code

neither limits nor defines the extent of the exclusionary evidence rules

contained in the California and United States Constitutions. The meaning

and scope of the rules of evidence that are based on constitutional principles

will continue to be developed by the courts.

The proposed Evidence Code is to a large extent a restatement of

existing California statutory and decisional law. The code makes some

significant changes in the law, but its principal effect will be to substitute

a clear, authoritative, systematic, and internally consistent statement of

the existing law for a mass of conflicting and inaccurate statutes and the

myriad decisions attempting to make sense out of and to fill in the gaps in

the existing statutory scheme.

The proposed Evidence Code is divided into 11 divisions, each of which (Ie..'

comprehensively with a particular evidentiary subject. Several divisions

-12-
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are subdivided into chapters and articles where the complexity of the

particular subject requires such further subaivision in the interest of

clarity. Thus; for example, each individual privilege is covered by a

separate article. A Comment follows each provision

of the proposed legislation set out herein to explain in some detail the

reason for the inclusion of each section in the Evidence Code and the reasons

underlying any recommended changes in the law of California. The format of

the code and its overall impact on existing law are discussed below.

Division 1 - Preliminary Provisions and Construction. Division 1 contain

certain preliminary provisions that are usually found at the beginning of the

modern California codes. Its most significant provision is the one prescribing

the effective date of the code-January 1, 1967. This delayed effective date

will provide ample opportunity for the lawyers and judges of California to

become familiar with the code before they are required to use it in practice.

Division 2 - Words and Phrases Defined.. Division 2 contains the definitions

that are used throughout the code. Definitions that are used in only a single

division, chapter, article, or section are placed in the particular part of

the code where the definition is used.

Division 3 -.General Provisions. Division 3 contains certain general

provisions governing the admissibility of evidence. It declares the

-13-
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admissibility of relevant evidence and the inadmissibility of irrelevant

evidence. It sets forth in some detail the functions of the judge and jury.

It states the power of the judge to exclude evidence because of its

prejudicial effect or lack of substantial probative value. The division

is, for the most part, a codification of existing law. Section 402 makes

a significant change, however: It provides that exclusionary rules of

evidence, except privileges, do not apply when the judge is determining the

temissibility of evidence.

Division 4 --Judicial Notice. Division 4 covers the subject of judicial

notice. It makes minor revisions in the matters that are subject to judicial

notice. For example, city ordinances may be noticed under the code while,

generally speaking, they may not be noticed under existing law. But the

principal impact of Division 4 on the existing law is procedural. Thus,

the division specifies some matters that the judge is required to judicially

notice, whether requested to or not --for example, California, sister -state,

and federal law. It specifies other matters that the judge may notice; but

he is not required to take judicial notice of any of these matters unless

he is requested to do so and is provided with sufficient information to

determine the matter. The division also guarantees the parties reasonable

notice and an opportunity to be heard before judicial notice may be taken

of any matter that is of substantial consequence to the determination

of the action,

Division 5 --Burden of Proof, Burden of Producing Evidence, and Presumptions.

Division 5 deals with the burden of proof, the burden of producing evidence,

and presumptions. It makes one significantchange: Section 600 abolishes

the much -criticized rule that a presumption is evidence. The division
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also provides that some presumptions affect the burden of proof while others

affect only the burden of producing evidence. Under existing law, presumptions

also have these effects; but Division 5 classifies a lar3e number of presump-

tions as having one effect or the other and establishes certain criteria by

which the courts may classify any presumptions not classified by statute.

Division 6 - Witnesses. Division 6 relates to witnesses and makes several

significant changes in the existing law. The Ey:Ulu:ace Code contains no pro..

vision that disc:Ivo-Ines a juror from giving evidence concerning jury misconduct

while, under existing law, a juror may give such evidence only when the

misconduct consists of the making of a chance verdict or the giving of

false answers on voir dire. There is no Dead Men Statute in the code. A

pa2ty is permitted to attack the credibility of his own witness without

silouing either surprise or damage. The nature of a criminal conviction

may be shown to impeach a vitness has been substantially changed.

There are also several minor revisions of existing law that, while

inportant, will have less effect on the manner in which cases are tried.

For example, the conditions under which a judge or juror can testify have

been revised, and the foundational requirements for the introduction of a

witness' inconsistent statement have been modified.

Despite these changes, the bulk of Division 6 is a recodification of

well -recognized rules and principles of existing law.

Division 7 - Opinion Testimony and Scientific Evidence. Division 7 sets

forth the conditions under which opinion testimony may be received from

boTh lay and expert witnesses. The division restates existing law with

one significant change. If an expert witness has based his opinion in

part upon a statement of kite ot7aer person., Section Sok permits the adverse
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party to call the person whose statement was relied on and examine him as if

under cross-examination concerning the subject matter of his statement.

Division 6 --Privileges. Division 8 covers the subject of privileges

and, unlike most of the other provisions of the code, applies to all proceedings

where testimony can be compelled to be given --not just judicial proceedings.

The division makes some major substantive changes in the law. For example,

a new privilege is recognized for confidential communications made to

psychotherapists; and, although the privilege of a married person not to

testify against his spouse is continued, the privilege of a spouse to prevent

the other spouse from testifying against him is not. But the principal

effect of the division is to clarify --rather than to chan3e--existing law.

The division spells out in five chapters, one of which is divided into 11

articles, a great many rules that can now be discovered, if at all, only

after the most painstaking research. These provisions make clear for the

first time in California law the extent to which doctrines that have developed

in regard to one privilege are applicable to other privileges.

Division 9 --Evidence Affected or Excluded by 2xtrinsic Policies. Division

9 codifies several exclusionary rules that are recognized in existing statutory

or decisional law. These rules are based on considerations of public policy

without regard to the reliability of the evidence involved. The division

states, for example, the rules excluding evidence of liability insurance and

evidence of subsequent repairs. The rules indicating when evidence of character

may be used to prove conduct also are stated in this division. The division

expands the existing rule excluding evidence of settlement offers to exclude

also admissions made in the course of settlement negotiations.

MJN 1622



Division 10 - Hearsay Evidence. Division 10 sets forth the hearsay rule

and its exceptions. The exceptions are, for the most part, recognized in

existing law. A few existing exceptions, however, are substantially broadened.

For example, the former testimony exception in the Evidence Code does not

require identity of parties as does the existing exception. Dying declarations

are made Rnmissible in both civil and criminal proceedings. A few new

exceptions are also created, such as an exception for a decedent's admissions

in an action for his wrongful death and an exception for prior inconsistent

statements of a witness. The division permits impeachment of a hearsay

declarant by prior inconsistent statements without the foundational require-

ment of providing the declarant with an opportunity to explain. The division

also permits a party to call a hearsay declarant to the stand (if he can fine,

him) and treat him in effect as an adverse witness, i.e./ exetine him as

if under cross-examination.

Division 11 - Writings. Division 11 collects a variety of rules relating

to writings. It defines the process of authenticating documents and spells

out the procedure for doing so. The division substantially simplifies the

procedure for proving official records and authenticating copies, particularly

for out-of-state records. The best evidence rule appears in this division; and

there are collected here several statutes providing special procedures for

proving the contents of certain writings with copies. For the most part, the

division restates the existing California law.

Thus, the bulk of the Evidence Code is existing California law that has

been drafted and organized so that it is easy to find and to understand. There
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are some major changes in the law, but in each case the change has been

recommended only after a careful weighing of the need for the evidence

against the policy to be served by its exclusion.

PROPOSED TTnISLATION

The Cnrmission's recommendation would be effectuated by enactment of

the following measure:

C
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Memorandum 64.99

Subjects Study No. 34(L) - Uniform Rules of Evidence (Letter of Judge Diether
(dated October 5, 1964))

Attached is a copy of a letter from Judge Diether (October 5, 1964).

This letter seems to suggest that the Evidence Code not be proposed for

enactment at the 1965 legislative session. Please read the letter with care.

Also attached is my reply (October 19, 1964) and. a letter (october 6,

1964) 1 wrote to Judge Diether that crossed his letter of October 5 in the

mail.

Also attached le a letter I wrote to Judge Diether on March 12, 1964,

to indicate to him the procedure we planned to follow on this study. This

letter was written. in response to a letter from Judge Diether which stated

Impart:

"Since you have already scheduled hearings on said recommendations
[Hearsay and Authentication] on March 18th before said stibcomeittee w
am sure that you are not interested in the views of our committee on
said recommendations.n

"With respect to your future recommendations concerning the
Uniform Rules of Evidence, we would appreciate having ample time to
review and study them so that we may report our views to you prior to
the time you schedule hearings before said subcommittee."

I am sending you these various letters in the event that the COmilselon

wishes to discuss this matter at its October meeting.

Respectfully submitted,

John H. Deily
Executive Secretary
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CHAM3ERS OF

C.Fitr -,51tp-rrior (Eaurt
LOS ANGELES 12. CALIFORNIA

LEONARD A. DI ETHER, JUDGE

October 5, 1964

California Law Revision Commission
Room 30, Crothers Hall
Stanford University
Stanford, California

Gentlemen:

I have your letter of September 28 enclosing copy
of Preprint Senate Bill No. 1 and I note that you are re-
questing all committees considering the work of the Commission
on the proposed Evidence Code to have their comments to you
not later than November 5, 1964.

The new officers of the Conference of California
Judges were just installed on September 29 and to date I
have not been informed as to whether the Conference will con-
tinue its committee to work with the Commission on the study
of the Uniform Rules of Evidence nor if the committee is
continued who will be appointed to serve on said committee.
Even if the Conference should continue the committee and re-
appoint the same members who served last year, it would be
impossible for the committee to make any report to you con-
cerning said Preprint Senate Bill No. 1 by November 5, 1964.
It takes some time to schedule a meeting of judges scattered
throughout the State and then, if past experience is any
criterion, I am sure it would take a considerable period of
time before we could send you any report.

During the Conference of California Judges I had
a chance to speak briefly with Ralph N. Kleps, Esa., Director
of the Administrative Office of the Courts, and we both
agreed if the Judicial Council and the Conference of Califor-
nia Judges were to review the work of the Commission in said
Preprint Senate Bill No. 1, their efforts should be co-ordinated
and we both exoress the view that it could not possibly be
done in any such time as you have stated in your letter.

No doubt the proposed bill will be referrerto-tAle___
Senate Judiciary Committee and if it follows the prapt2eat
did in connection with the Commercial Code, it will/O-pal,

r-----____
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California Law Revision Commission
Page 2
October 5, 1964

an Advisory Committee to consider reoorts from interested
Groups. If this course is followed and if the Conference
of California Judges continues its committee, it could I
believe working alone or with the Judicial Council, prepare
a report for said Advisory Committee some time in the late
spring of 1965. It is my personal feeling, from talking to
members of the bar as well as judges who have had no connec-
tion with the proposed Evidence Code, that they would like
an opportlnity to study and review it before it is submitted
to the Legislature for adoption.

LAD/vhw

CC: Hon. Mildred Lillie
Hon. Mark Brandler
Hon. Raymond J. Sherwin
Hon. James C. Toothaker
Hon. Howard E. Crandall
Hon. Joseph G. Babich
Warren P. Marsden, Esq.

Yours very truly,

424
onard A. iether
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STATE OF CALIFORNIA EDMUND G. BROWN, Governor

CALIFORNIA LAW REVISION COMMISSION
1010",,ROOM 30, CROTHERS HALL

STANFORD UNIVERSITY

STANFORD, CALIFORNIA 943405

JOHN R. McDONOUGH, Jr.
Chairman

RICHARD H. KEATINGE
Woo Chairman

SENATOR JAMES A. cow,
ASSEMBLYMAN ALFRED H. SONG
JOSEPH A. BALL
JAMES L EDWARDS
SHO SATO
HERMAN F. SELWN Hon. Leonard A. Diether
THOMAS E. STANTON, Jrne &Vert= Court
ANGUS C. MORMON

ExOlticio 308 County Courthouse
Los Angeles 12; California

Dear Judge Diether:

Re: Proposed Evidence Code

October 19e 1964

Your letter of October 5 apparently crossed my letter of October
6 in the mail. I have had your letter reproduced and am sending a
copy to each member of the Commission. We plan to discuss your letter
at our next meeting.

I can well understand why your Committee cannot have its comments
in our hands by November 5. We requested all committees considering
the work of the Commission on the proposed Evidence Code to have their
comments in our hands not later then November 5, 1964, because we wanted
to consider the comments before we printed our report to the Legislature.
We plan to have our report on the Evidence Code available in printed
form early in January 1965, so that it will be available for the legis-
lative hearings we anticipate gill be held on our proposals during that
month. {The report will contain a general discussion of the recommended
legislation; the text of the Evidence Code bill, and the Commission
Comment to each section of the bill.) In order to have the report avail-
able early in January; we must send the last portion of the report to
the printer immediately after our November meeting. During the months
of November and December the State Printing Plant has an exceptionally
heavy work load; including the Governor's Budget and reports of various
other agencies to the Legislature.

The Commission; of courses plans to consider the comments we
receive after November 5, and the bill introduced in the 1965 legislative
session will be amended to reflect any revisions that result from these
comments. In addition; we anticipate that revisions will result from
the decisions made by the legislative committees at the hearings held
during the 1965 legislative session. Consequently, even though we do
not receive your comments in time to make revisions in the bill before
it is introduced; we will be able to make any necessary amendments to
the bill before it is flnal)y acted upon.
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Judge Diether -2. October 19, 1964

You will note that much of Senate Preprint Bill No. 1 is based on
the published tentative recommendations previously reviewed by your
Committee. Accordingly, I hope that it will be possible for your
Committee to review the bill in time so that its comments may be
considered by the Commission and the necessary amendments made before
the bill is finally acted upon by the Legislature.

Attached is a complete set of the Commission's Comments to the
various sections of Senate Preprint Bill No. 1, together with a prelim-
inary draft of the general recommendation that will accompany the bill
in our printed report to the Legislature. This material, together with
Preprint Senate Bill No. 1, will give you the substance of the Commission's
report to the Legislature. The Comments are being checked by the members
of the Commission and will be revised at the October meeting. Neverthe-
less, the Comments are in substantially final form. The portion of the
recommendation that precedes these Comments has not been reviewed by
the Commission and probably will be revised at its October and November
meetings. Both the bill and the Comments will be revised to reflect any
changes resulting from comments we receive prior to the time we send the
report to the printer.

I am sending each member of your Committee a set of the Comments.
These Comments should be of substantial assistance to the members of
your Committee in reviewing Preprint Senate Bill No. 1.

I also have found that there is great interest in the proposed
Evidence Code among the members of the bar as well as among the judges.
We already have distributed almost 1,500 copies of the preprinted bill
to interested persons and organizations, and a second press run may be
necessary when the few remaining copies have been distributed.

In view of your letter, I know that you will be interested to know
that the proposed Evidence Code is being studied by two special legisla-
tive subcommittees created for this specific purpose. Since early in
1964, a special Subcommittee on Rules of Evidence of the Senate Fact
Finding Committee on Judiciary has been holding work sessions to go over
the tentative proposals word by word.. The subcommittee has bed three such
sessions and has covered the hearsay evidence provisions. Additional
work seSsions will be scheduled prior to the 1965 legislative session, the
next one being in November.

The Assembly also appointed a special Subcommittee on Law Revision
to study the proposed Evidence Code. The Assembly subcommittee has
already covered the divisions on Hearsay Evidence and Privileges and has
scheduled a two-day meeting in November. At its November meeting, the
subcommittee plans to cover the remainder of Senate Preprint Bill No. 1,
if possible.
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Judge Diether .3- October 19, 1964

After these work sessions have been completed and the subcommittees
know the content of the proposed Evidence Code; I anticipate the
subcommittees will solicit the views of all interested persons. I hope
that the subcommittees will complete their work sessions in time to
begin considering testimony from other interested persons in December.
I also am hopeful that a number of hearings on the Commission's proposals
will be held by the subcommittees during January, at which time I antici-
pate that the testimony of interested persons and organizations will be
sought.

In addition to the two legislative subcommittees, a substantial
number of other interested persons and organizations have been reviewing
the tentative recommendations and will be reviewing Senate Preprint Bill
No. 1 prior to the legislative session. These persons and groups are
listed on the green sheets entitled "Acknowledgments" in the general
recommendation portion of the attached material. Generally speaking, we
have listed on the green sheets only those persons who sent us comments.
Ue have, however, distributed the tentative recommendations and Senate
Preprint Bill No. 1 to a great number of other interested persons and
organizations who have not sent us any comments to date.

You stated in your letter of October 5 that you do not know whether
the Conference will continue its Committee to work on this project nor
if the Committee is continued who will be appointed to serve on the
Committee. However, in order to keep the former members of the Committee
up-to-date on this project, I am sending them a copy of this letter and
will send them materials relating to the project from time to time.

If we can do anything to assist your Committee in this matter, please
let us know.

Sincerely,

John H. DeMoully
Executive Secretary

Copy to: Members of Committee of Conference of Judges
Members of Law Revision Commission
Mr. Warren P. Marsden
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March 12, 7.954

j= ire Leenard A. Dether
jucI:ce cf thc Superior Court

aos County Courthouse
Los Anczles, California

Dear Judie Di ether:

This is in response to your letter of March 10. With
my lett:r of Parch a, I enclosed six copies of the minutes
of the February eetin 01 theCmlisr,ion deali*Ig with hearsay
evidence. These minutes plus the reconenlation on hearsay
evidence previously sent to you gave you the substance of the
reccannlation the Cou;lission will present to the Subcommittee
of the Senate judiciary Committee on March /2.

It might he helpful to indicate the procedure the Commission
plans to follow in the study of the Rules of Zvidence. The
C(4.c.ii.-,sion has bean -,:..-7e;-aring tentative recolwendations similar

1.o. iii osc on hearsay evidence. As soon as these are available
in the for: of a printed p=ohlet, we plan to send them to a large
numb= of persons, :i&e yourself, who have indicated an interest
in this stu:iy. plan to Five the la an adeque -13.1e to study

teniati7e recom;xn4ations and to send us their comments.
After the con..eui-,s are considered, the Commission plans to pre-
pare a eoraxehenzive evidence slatute based on the substance of

te2:tat:xe recm=rfations an.1 the r,114i.iD;4 made therein in
ela of the comeoxs received, This state will also include

t;:ose provisioL.4 of e:,listLz law not aaeeted by the Uniform Rules.
The Co:izrission plans to coms.ence its study of these provisions at
its 1.1 arch 1964 meeting and will deterninz whether the provisions
sl:ould be retained in substance, revised or repealed. The compre-
hensive statute will be pt:blish,:d in a separate puolication which
we hope will be available prior to the legislative session.

On March 8 we had available in tx4hIished form only on tenta-
tive recomendation--the tentative reconne;tiation on hearsarT-rt7
evidence, tle have since received the tentative recommendatqLL_____
on Authentication and Content of Writings and we are planni 3 CoQ.

[

send this out next week for comment. We do rot expect to r cell=
comments by ?larch 18 on the tentative recommendation on Aut1.-i3Hiatien,
and Content of Kritings. Subsequent tentative recommndatio
be availa:e from time to time in published form and we will send:r.
than out f,:x. comments as soon as the' printed pamphlet is ava

MJN 1631



Judze Diethzr WW. March /2, 1964

The Senate Judiciary cie:Itaittee has- sppoirtted a Subcorsuittee
which will be considering the tentative reeczne:rdations at the

time the tentative reco:34.4ndations are beirz !considered by
other intere.sted persons. TI -as Subcomlittee plans to go through
tl:e recomnerslations with great care so that they will be aware
of all 01 the ramifications. of te-.e. waft have
an opportunity to careful .y ex-a:lino the policies reflected in
tkieL,I. Because it is convenient to thc.... Subcor.mittee to bold a
hearing during the Piadset Session of th: Legislature, :we
to 'present our ter;tative recomaamdatior.s on hearsay evidence and
authentication and content of writings at the hc...aring GU March 13.
At the heariLz, the Subcoraittee plans to go thronzh these record-
fieltdat i011S with great care and does not plan to hear testimony from
other pereens concernin., ci:ze..4-it that, II: ti= the
Subcomittee p12.hs co i.:ar from -she oZfice e -1.-.42 Attormy General*
The Connission plans to riialze into 4CcOtSrit tqle views e).:pressed by
the mmbero of the Littbccu,..-aittee. tit'en it reviews the other comments
on. it t3 tentative recomarZations,

'Ere jhst colapieted preparation of the r4at.2;:i,:i.1 on hearsay
evi.6ene:: prc'5::r,.4: to the inter -ca coluaitee. This
isater.tal. Izs not been appKcved by the Commiscien, u z We believe
that it (;o1:zec'ay rellects the actiowi of the Cer.7-11:..isic., as iulicated

itz; 1)rinte,-1 recoir.le-L'IL-%-tion Z3S71.-:ear:my ai]d in the mine,tes of its
robrus.rir Deetin3. The staff is aware ef a nicnaficant ri.Tr.r of
-robiens al-ld defects that ezist in. the :'zaterir..I we are prenting
to thz:. iii.tr:;;;Lvt couidItt'.:;..r?. a aka.. Plazv1.1 123 These will be
corsidered by the CozniSsion cittri- the mo,:tha and
rieco4lsy revi...$L.,.:1G will be ilade there aro a number

provisioz2s that will need to be added to the hearsr.y portion
of the statnte. of 1ivi 'r.:-.:codure bie Hors

to HJe col.k.idt-xed to dotermine whether
thoir 6t4bS tan.ce s%otthig. -inclazded in tire hearsay portion of the
new statute, Accer.dingly, sine: the Corisiis:,lion will be further
revisirc the tn.terial we are presenting at the interiz h::.-aritri, we
do not plan to.distributo it for corttlents until such revisions have
be on made,

Senator. C2nan.,,ky (the ChAirman of the SuboLvnittee) will, ;.re
hope, l7r,ld Ileac -1.n; toward tin..2nd of this, year at which all
interested persons will be o-2..i.yress their views on A.
tentative draft of a new evidence stwtute. Before this draft is
prepared, the CO=1:551.011 would hope to iv.ve the comments of your
committee and of all other interested persons concerning the various
tentative recornendations it is plaranizz to seal to then.

C
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..7udce Dietter P...rch 12, 19-64

I can t1:-..6.7rstand your coia.z.t.c.:11 that is 1.1zItling
ear ass on the tentative reco:173:e:Oati.ons 'ce:fore Cocnisc.ion

 eccivud, yonr. -,:icl61.3 I can zs,r;:.,un.,..: yet!, t1 -..at your
consMered be.,;.Care pro),:u.,.;.: the. final statute

ont11i.Z matter. Ilect..i se. of tbe 1;4Ile S:accd by tht.
Stecorinittee, it Ms corzittfirml. th,).t the S11.1.7.-C-7.3MtattCe, zlir4.1:14

tc.ntr,tiv.": recooukl.kul!.-1..".:5.1-1.7.c. Oven tkefore thy had
/-1,-20'71 fin.-4.1inca by

zi.z. tra-..1.-.14,1711.-c with this lettc.-7..1.7 t.1.1(.1 follosvins rasterials
that way prove hi,:ipi.°41 to you in connection with th',:ts 9roject:

(I) ae.vised Sci:eduie of Deadlines Strxly of tirlifox;:a. Rules
of 21,Titlence (sold 2'.4>tcl C:011.7,11 "Tc.'ntal: ive

1`i7?..`:.ir-Aiczvtes
the 1.ie r).,:er?-7..t.e.,..0, ±o d..;--itr3.bute tho
printed rc,..:;eravLonfuti.or, ar0..

.i-4:.-caea t.1-tc! 7f. .ath
In the Corio-en.ts tto...7.10.." -will be
1i di: .:I.Lar.si;:s Vi_ L$ Vor to
 equest t.;.e rece.Ave
C vi Autter.tication v:4 Cz:into,,st by ly inItead of
Pay I as indicated c:: 6.ie sChz-i;,1.ile.

(2) Si:A. co:?i,cc; patz2b1,.1,-t tha
recolaz:f.latiorl raaeatch st.viy Attic ,.e 14c. (Autlienticat'ion
al -421 Content of are. now in tk.% process a

1:z!..ti.):11,4t ezi.t to each pe:::;-.2,:a4 erLx.viiz:.-,Ltic.,n that in,licated
col;z4zit 0..SS the tea":tative r':,,:nc,7.41clations.. This

vaiiritz vigil be!;1.11 of your ceznittee
awt.ner copy.

(7) Cus ci:0,;;;; 1.)1 a3 przr1..-1.:7-2i.n.1:.:7 tile tentative. ro.c.c:;;:,-
i.;;.-Li-ciatica V, VI, .5%-nd VII Cif U7:tiforra RtaeS
4;4"Atie ;;;-4-.Tia Lave revisiot:S.
C;the":3 tze rcv.sec.1 by the Ccr.-Irlission.

have r:z,t.scnt t iLL oui; for conntintn- encopt a State Bar
Committee that reviews trim before they elre liachre
wi;t1 soon be .,1-rn.i-L,ble in tha Loria of a printe:.-.1 rat -Thiel: that will
contain the research study as well as tl`e tr:-ntstive tec'dlleildatien.

tentative 1:ecomne.nlatior. on Article III of the 1.).e....i2Orr, Rules h.as
not yet been prepared.

(4) copiez of tIle material relatitn to hearsay evidence
tax. t, will 1e presenttd to the Subco=ittee on the attics el 2viflente.
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tufr*-rre Dirm.th'41'
via.rca 12, 1W4

ho r,' tlIat nis 14.tter will clear TAII rth;u:;derstay.dilz;

than may e:asl: cozine-rs ,11 plarz to

cra thiti study. If you Lave L.-7 L;.=a,es'.i.of, .3
to

prof:1(1035-t:
plans 'o 5,-J1lo or a-.4

to -1 'C
cnta.:.e to :acilitatd wa.:k of your co=.ittee,

wc vp.:,47k1 appreci;lte rcclvi.;2; "41;z13.

If t1;10.
eLear ttp tjae concern you

ex3re5sed in yoLw lezter le17 -':acch 10, plerso let

yetrs,

0
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10/27/64

Memorandum 64-93

Subject: Study No. 34(L) - Uniform Rules of Evidence (Preprint Senate
Bill No. 1 - Amendments, AdditiOnsi and Repeals)

We received two letters concerning sections to be repealed in connection

with the proposed Evidence Code. These are attached as Exhibits I and II.

Civil Code Section 130

me. Homer H. Bell (Exhibit II) suggests that Civil Code Section 130

be repealed in the bill to enact the proposed Evidence Code. Section 130

(Text on page 1 of EXhibit II) requires corroboration of the acts constituting

the cause of action in a divorce matter. We advised Mr. Bell that it

was mil4kAly that the Commission would undertake to repeal this section in

the Evidence Code bill/ but we call this letter to your attention in case

the Commission wishes to repeal Section 130 as suggested by Mrs Bell.

The Dead Men Statute

Mr. Lloyd Tunik (Exhibit i) agrees with our recommendation for the

use of hearsay evidence as to statements of a decedent in an action against

his estate (Section 1261), but he believes certain prerequisites should be

placed upon the plaintiff who seeks to testify in a situation now covered

by the Dead Men Statute. He suggests that testimony by a plaintiff in a

Dead Man Statute situation be considered admissible only under the following

condition:

Where it is established to the satisfaction of the Court that
plaintiff has diligently sought all other evidence as to
matters he seeks to testify on and said evidence which is
admissible is before the Court, the Court, after considering
said evidence may permit plaintiff to testify if said Court
determines that it is in the interests of justice to permit
such testimony.
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As an alternative, he suggests that the plaintiff's testimony might

be admissible only if the court was satisfied, in the exercise of its

discretion, that sufficient corroboration existed to support such testimony.

Both of these alternatives were, of course, considered when the

Commission prepared its recommendation on the Dead Han Statute in 1957.

We attach a copy of the 1957 recommendation. The Discretion -of -the -Court

Alternative is discussed on pages D -45--D-46; the Corroboration Alternative

is discussed on pages D -46--D-47. The Hearsay-Excepticn Alternative (the

one adopted in the Evidence Code_ is discussed on pages D -47--D-50. The

case for the repeal of the Dead Man Statute is stated in the Recommendation

on pages D -5--D-6.

We recommend that no change be made in the preprinted bill.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memo 64-93 FAHIBIT I
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GANLos R. PREITAN
S.J. 111E)ST ALLEN
BRYAN R. MccARTTTY
RICHARD v. BETTIN
.TAY R. 141AcMLABON

LLOYD Ttl hi LK
BBOAR 11.WASL11iT1RN

FilE1TAS, ALLEN, MCCARTHY Sc BETTIN1
AllroitNEYs AT LAW

Ellt10 Firm AVRNITE

SAN ItAFAEL, CALi1-901INIA

October 12, 1964

California Law Revision Commission
School of Law
Stanford University,
Stanford, California

Re: Tentative Recommendation and Study
Relating to the Uniform Rules of Evidence

Gentlemen:

TELE PBONE
4no-7rsoo

AREA CODE,
415

I am writing with regard to your recommendation that the
"Dead Man Statute'", as presently known in California, be
repealed. I have certain recommendations that I believe
to be worthy of consideration.

First, I agree with your recommendation for the use of
hearsay evidence as to statements of a decedent.

Secondly, I believe certain prerequisites should be placed
upon the plaintiff who seeks to testify, i. e. any testimony
by a plaintiff in a "Dead Man Statute" situation be considered
admissible only under the following conditiot:

Where it is established to the satisfaction of the Court
that plaintiff has diligently sought all other evidence as
to matters he seeks to testify on and said evidence
which is admissible is before the Court, the Court,
after considering said evidence may permit plaintiff
to testify if said Court determines that it is in the
interests of justice to permit such testimony.

The above rule would place upon the person who is probably in
the best position of knowledge, a duty to show that the Court
has all of the facts, and it serves to forward the equities in a
situation where, without such rule, a one -side evidenciary
situation would result due to death.
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California Law Revision Commission
Stanford University
October 12, 1964 2.

(As an alternative, a plaintiff's testimony might be considered
admissible only if the Court was satisfied, in the exercise of its
discretion, that sufficient corroboration existed to support said
testimony. )

Finally, I believe the presumption of truthfulness created by C. C. P.
Section 1847 should apply neither to the testimony of the party plain-
tiff nor to the hearsay testimony submitted under your suggested rule.
In short, a special instruction or rule should apply to such testimony,
to wit, no presumption exists that the said testimony is either true or
false; in deciding to accept true or reject as false one or both types
of testimony, the trier of fact may consider the circumstances involved,
as well as the other rules which normally permit the rejection of the
truth of testimony.

I hope my suggestions are helpful.

I would appreciate it if you could also forward to me a copy of your
Tentative _Recommendations and Study concerning the Uniform Rules
of Evidence, Article VI.

LT :ch

Very truly yours, 4b0 1144

LLOYD' T74.11C)/IK
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HOMER H. BELL
III EAST COLORADO BOULEVARD

MONROVIA,CALIFOPINIA
ELuoTre-mas

October 5, 1984

California Law Revision Commission
Room 30, -Crothers Hall
Stanford University
Stanford, California, 94305

ATM: Mt. John H. DeNbully

Re: Civil Code Section 130

Dear Mr. DeMoullyt

For the past couple of years, I have been discussing with and
writing to my state senators and assemblymen as well as the Assembly
Interim Committee, the advisability of repealing Section 130 of the
Civil Code. Having been receiving all of your reports on the subject
of a new Evidence Code, it has suddenly occurred to me that my
suggestion would more properly be directed to you since the rule to
which I am objecting is fundamentally a rule of evidence.

Section 130 of the Civil Code is perhaps the most ridiculous
Code section in all of the Codes of California. It is the section that
requires corroboration of the acts constituting the cause of action in
a divorce matter. This section, enacted in 1872, reads as follows:

"130. Default: proof required
----Ro divorce can be granted upon the default of
the defendant, or upon the uncorroborated statement,
admission, or testimony of the parties, or upon any
statement or finding of fact made by a referee; but
the Court must, in addition to any statement or find-
ing of the referee, require proof of the facts alleged,
and such proof, if not taken before the Court, must be
upon written questions and answers. (Enacted 1872. As
amended Code Am. 1873 c. 612, p. 191. 32.)"

I recommend that the section be repealed in its entirety. For the.

past thirteen years I have done a very large volume of divorce work, --a
have talked to numerous divorce attorneys about this section, and/-th
I can say without exaggeration that 10C% of the attorneys who handle ditprce
matters, whether representing husbands or wives, are enthusiastic Anl.

favor of my suggestion.
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California Law Revision Commission
Ar. John H. DeMoully

October 5, 1964
Page 2.

That section is antiquated and unrealistic. It causes no end of
difficulty and does absolutely no good whatsoever. It unrealistically re-
quires corroboration of the testimony of the plaintiff (or cross -complainant)
as to the acts of the defendant constituting grounds of divorce. Every
attorney experienced in this field knows that most, and in many cases, all,
of the miscontinet of the offending party occurs out of the presence of
corroborating 'witnesses. Certainly the technical form of desertion
deacelbed in Civil Code Section 96 is of this. nature, and that Section
reads as follows:

"Persistent refusal to have reasonable matrimonial
intercourse as husband and wife, when health or physical
aonditien does not make such refusal reasonably necessary,
or the refusal of either party to dwell in the same house
with the other party, when there is no just cause for
such refusal, is desertion."

Now, how would a divorce plaintiff find someone to corroborate tLat
especially if the husband and wife continued to sleep in the same bedrooli:
As reu know, all forms of desertion, including this ones :must continue for
full year to constitute a ground of divorce. Even where there have beets
witnosses to marital misconduct, the witnesses aay ht out of the Ftate, or
at a distant paint within the state.

A man nay be sent to prison for life or for a long term of years
without the necessity of a corroborating witness as a legal prerequisite.
I am not talking about the persuasive effect of evidence, but or tne legal
technicality of having a corroborating witness to the sale act. In fact,
it is possible for a man to be sent to the ;,as chamIar witnout the require-
ment of a corroborating witness. In the civil field, probate matters in-
volving hundreds of thousands of dollars can he determined by the court
on the testimony of a single witness, as can matters in civil litigation
involving contracts, deeds, and all other types of nrableas settled by
ev.alence in court.

Moreover, Section 130 is in direct conflict Faith Section 1844 of
the Code pf Civil Procedure, which reads as follows:

"The direct evidence of one witness eho is entitled to
full credit is sufficient for proof of Fay fact, except
perjury and treason."

As the Code Section says, only treason and perjury require
corroboration of the accusing witness, and in this high crime, the United
States Constitution (also P.C. 1103) allows the accused to confess is open
court, whereas Civil Code Section 130 doesn't even allow the divorce defendant
to do this, in satisfaction of the "corroboration" requirement. Section 130
'rill not permit a divorce upon the uncorroborated "admission" of the defendant --
even in open court. (I do not overlook P.C. 11110 waich will not permit cone
viction upon the uncorroborated testimony of an accomplice, but tnis pertains
to the credibility of the witness rather than to the nature of the crime.)
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California Law Revision Commission October 5, 19614

Mr. John H. De foully Page 3.

Therefore, because Civil Code Section 130 serves no useful purpose,
is totally unrealistic and archaic, and is more productive of injustice
than of justice, it should be repealed in its entirety. It is doubtful
that even corroboration of residence is important here in California, be-
cause it would be highly improbable that anyone would deliberately choose
a state which had a one-year state residence and a thme-month county
residence requirement, followed by a one-year interlocutory period, when
they could more easily choose Nevada, where they could obtain a ',quickie"
divorcee

Before you complete your work on the Evidence Code, it is hoped
that you will see fit to take this matter under subuilasion with a view
of of fecting the repeal of Section 130.

1013:r

C

Very truly yours,

2'e/2-gee
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First Supplement to Memorandum 64-89

Subject: Study No. 34(L) - Uniform Rules of Evidence (Preprint Senate
Bill No. 1 - Division 10 Hearsay Evidence)

A possible defect in the hearsay division has been drawn to our

attention.

Section 1300 provides that a final judgment of "a felony" is not in-

admissible under the hearsay rule. The problem called to our attention

involves the meaning of "felony" in this context.

Under California law, a crime that is punishable as either a felony

or a misdemeanor is treated as a felony for all purposes until judgment;

but if the sentence imposed is a misdemeanor sentence, the crime is then

regarded thereafter as a misdemeanor for all purposes. PENAL CODE § 17;

Doble v. Superior Court, 197 Cal. 556, 576-577, 241 Pac. 852 (1925).

Section 1300, then, would make admissible only those judgments: where

a felony sentence was imposed. The admissibility of the evidence is based

on (1) the fact that the seriousness of the charge guarantees that the .case

was seriously litigated and (2) the fact that guilt had to be established

beyond a reasonable doubt. These considerations apply to all crimes

tried as felonies whether the actual sentence imposed was a misdemeanor

sentence or a felony sentence. We suggest, therefore, that Section 1300

be modified to read:

1300. Evidence of a final judgment adjudging a person guilty
of a crime punishable as a felony is not made inadmissible by the
hearsay rule when offered in a civil action to prove any fact
essential to the judgment unless the judgment was based on a plea
of nolo contendere.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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