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3l 7/31/6%
First Supplement to Memorandum 64-Lo

Subject: Study No. 34(L) - Uniform Rules of Evidence {Evidence Code--
Division 10--Hearsay Evidence)

Attached to thls memorandum 1s & revised outline of Division 10 and
a revision of peges 1000 through 100k of the Hearsay Division. Also
attached is a revision of pages 1000 through of the Comments releting
to the Hearsay Division. This memcrandum will discuss the problems
presented in these revised pages. Memorandum 64%-49 discusses the problems
presented by pages 1005 et seq. of the Hearsay Division and the related
Corments,

The following matters should be noted in regard o these revised pages:

Saction 1200

Section 1200 has been revised io reflect the aciions of the Coemission
at the July meeting. The Commission instructed the staff to include the
definition of "hearsay evidence" in tle section., i'hether the definition
should be repeated in the definitions division was left to the staff's
discretion., We did not repeat the definition; instead, we provided in
Section 155 as follows:

155. '"Hearsay evidence" is defined in Section 1200.
The cross=reference avoids the necessity for amending two sections whensver
the definition is to be altered.

The Conmission also instructed the staff to rédraft the rule to perumit
the courts to develop additional hesrsay exceptions. Section 1200 has

been amended to reflect these changes.

Section 1205

At the July meeting, the Commission instructed the staff to prepare a
5
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recommended Section }205 and to state the policy reasons for
including some hearsay exceptions and excluding others. Section
1205 has been prepared to carry out that instruction.

The peolicies applicablf seem to be the following: We deleted
Rule 64 from the URE originally because the right of discovery
provided in civil_aqtions se§med adequate to protect the parties
to ci#vil actions against unfair surprise.- When we considered
the comments to our tengative recommendation, we discovered that
our rationale did not take criminal cases into account. In
criminal cases; the defendant has quite a broad right of discovery.
The prosecution's right of discovery was, until recently, non-
existentj and the scope of the prosecution's recently discovered
right of discovery is still largely unknown. If the Supreme
Court's decisions are construed as broadly as possible, it may
be possible for Ehe prosecution to discover any docgmentaryrevi
dence the defendant intends to inproduce at_the trial. 1In any
event, the Commission believed that the greatest need for Section
1205 was caused by the }imited right of the prosecution to
discovery in criminal cases. Hence, the exigencies of the pro-
secution should be of paramount concern in considering the
details of Section 1205,

The especial need fqr Section 1205 stems from the lack gf
cpportunity to cogfrony and cross-examine the hearsay geclarant.
Concern over the accuracy of the evidence of the hearsay state-
ment is not involved. If we were concerned with the accuracy of

the evidence offered, we would have no reason to limit Section
-2-
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1205 to hearsay ev;dence. Since we are not creating a similar
condition for the admissibility of other documentary evidence,

we must believe that ord;nary discovery techniques and the right
to confront and cross-examine the witnesses at the trial are
sufficient protection agﬁinﬁt the introduction of unreliable
evidence. Therefore, hearsay exceptions should be included within
the section only whgn there is especial need to check the accuracy
of the perceptions and the veracity of the declarant as distin-
guished from the accuracy of the perceptions and the veracity of
the witness who testifies to the hearsay statement.

Another considergtion is the extent to which particular
kinds of hearsay appear in writing. If statements within an ex-
ception usually are not in writing, a party might be unfairly
trapped by the 1205 requigement in the rare case in which he seeks
to introduce a written statement of the particular kind. 7

Finally, we think the matters included should fall in easily
recognized, broadly defined categories. Counsel should not be
required to make subtle distinctions between similar-kinds of
evidence in order to comply with a procedural requirement of this
sort when such distinctions otherwise are principally of academic
interest.

With the foregoing policies in’mind, we have concluded that
we should include and exclude Qearsay exceptions as indicated in
the following list., In some cases, we may have made seemingly
inconsistent decisions. However, lines have to be drawn some-

where, and where we think policies indicate the line should be
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one place, others may think that the line should be in a slightly
different place. Nonetheless, these are our recommendations:

Article 1 (Confessions and AQmissions). EXCLUDE. So far

as direct and adoptive admissions are concerned, it seems clear
enough that we are concerned solely with the accuracy of the
evidence given at the“trial. There is no need for a part? to
confroqt and cross-—examine t@e declarant to test the accuracy of
the hearsay statement. He was the declarant. _

We think that the same rule should apply to authorized ad-
missions and to admissions of persons whose right or duty is in
issue. The real problem is whether the party in fact authorized
the admission or whether the geclarant in fact made the statement:
and whethe{ he did or not is a matter involving the veracity of
witnesses at the trial who may be confronted and cross-examined.

Possibly unauthoriﬁed written statements of agents, partners,
and employees, that relate to the subject matter of the agency,
partnership, or employment should be subject to the procedure;
but there is such a subtle distinction between these and author-
ized admissions, and so few of such statements are in writing,
that we think to include them would probably trap more parties
unjustifiably than the inclusion would ever protect.

Artivle 2 (Declarations Against Interest}.h EXCLUDE. Here,

we think the real need for cross-examination relates to the
witnesses at the trial. OSome may disagree, but we think that the
"against interest™ test sufficiently verifies the hearsay state-
ment that pretrial notice is not required. Then, too, most of
such statements will not be in writing.

-
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Article 3 {Prior Statements of Witnesses), EXCLUDE.

Inconsistent statements cannop be included without destroying the
efficacy of this form of impeachment . It is impractical to in-
clude consistent statements because a party cannot anticipate when
his witness“is going to be attacked in the requisite manner. It
is unnecessary to include recorded memory because the declarant is
at the trial and subjgct to cross-examination.

Article 4 (Spontaneous, etc. Declarations). EXCLUDE. Here,

few of the declarations, if any, will ever be in writing. The
fact that such statements are natural effusions, not deliberative
statements, seems su{ficignt to warrant omitting these statements
so long as there is a@equate opportunity to cross-examine the
trial witness. The main question involves the foundational facts
of‘spontaneity, etc., and a party has an adequate opportunity to
examine into those fagts at the trial. Dying declarations are
excluded because, in addition, it would be impossible to cross-

examine the declarant even if notice were given.

Article 5 {State of mind, physical symptoms). EXCLUDE.
There is an additional problem associated with the state of mind
exception that does not appear in-regard_to the others. Frequent-
ly state of mind evidence consists of staterents Fhat are circum-

stantial evidence of the state of mind, not hearsay evidence. For

example, a homicide victim?s prior statements that she feared the
defendant are hearsay evidence of her state of mind, but her
statements that the defendant threatened her or beat her are cir-

cumstantial evidence of her state of mind. The two varieties of

MJIN 1405
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state of mind evidence shace into each other. We see no reason
to compel pretrial notice of intention to offer one variety and
require no such notice of intention to offer thg other. Compel-
ling such a nice distinction--which will ba of zcademic interest
only in most cases--will, we think, entrap more parties than it
will protect.
Then, too, most of these statements are not in writing;

hence, the 1205 requirement would apply to only a few. We don't
think that ip is desiraple“to impose the requirement on only a

few of the statements that are within a particular exception.

_Article 6 {Statements Relating to Wills, Claims Against

Estates). EXCLUDE. These exceptions are, for all practical pur-

poses, limited to civil actions. Hence, the normal discovery
techniques may be used. The need for 1205 is minimgl.

Then, too, a decedentts statements conce;ning his will are
quite similar to the statements within the state of mind exception
in that they are statements of his bel ief concerning certain
facts. Other evidence that is circumstantial in nature may also
be introduced concerning phat belief. To require compliance with
Section 1205 would force"a discrimination in trﬁatment between the
two kinds of evidence that we do not think is warranted. Moreover;
it is the declarant?s own intent the court is seeking to discover
and to carry out. Hence; it seems to us £hat“the principal question
before the court is whether the decedent in fact made the statement
--and this involves the veracity and reliability of the.evidence
offered, not the veracity and reliability of the declarant.

-6
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The exception fgr the statements of a decedent in actions
against his estate was created to balance the fact that we are
permitting the claimant to testify in the action. The claimant
does not pave to give preprial notice of his testimony: hence, we
see no reason for the estate to give pretrial notice of the
decedent's hearsay.

_ Article 7 (Business Records), INCLUDE. A business record

is authenticated by the custodian., He is likelv to have little or
no knowlgdge concerning the subject matter of the particular entry.
Yet the adﬁerse pgrpy?s"principal concern is with the veracity of
the original declarant and the reliability of his perceptions.

Here we are not dealing with natural or spontaneous effusions; we
are dealing with carefully considered declarative statements. In

McDowd v. Pig'n Whistle Corp., 26 Cal.2d 696 (1945), the court

held that the busineﬁs rgcords exception justified admission of

a medical diagnosis appearing in a hospital record. IE Pgogle V.
Gorgol, 122 Cal.App.2d 281 (1953}, a hospital record was admitted
under the business records exception even though it contained the
statement (the defendant was already under investigation for the
charged crime): "I believe that the patient may be endeavoring
to manipulate his way into the hospital in order to strengthen his
defense.”" The court.justified”admitting the statement under the
businesg records exception becguse thewphysician making phe report
would have been permitted to say the same thing in substance--but
perhaps not the same words--if he had testified as a witness. See
122 Cal.App.2d at 302. We think that the policy underlying 1205
requires that the adverse party be given an opportunity to check

.
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thgse_statements prior to trial. Cross-examination of the custo-
dian affords no protection at all.

loreover, our decision on bus;ness records 1s strongly in-
fluenced by our decision on official records, for frequently
official records can be qualified under both exceptions. We would
not want to create a larze gap in our requirement relating to
gfficial records by permitting those records to be offered under
another exception that does not require compliance with 1205,
Then{ too, to distinguish between a record of a private hospital
and a record of a public hospital insofar as 1205 is concerned
seems to make litple sense. And; to distinguish between the
records ofuprivate‘schools and public schools, privately owned
utilities and publicly owned utilities, etc., similarly makes
little sense.

Accordingly, We_think”the need for determining the identity
of the orig;na% declarant and his ;eliability is sufficiently
great insofar as business records are concerned that they should
be included in Section"lEOS. 7

Article 8 (Official @ecords). INCLUDE. Many of the consid-

erations discussed in reggrd to business records are applicable
here. But, in addition, an official record will be admitted in
some cases without an appearance even py the cusgodign. Hence,
t@e opportunity for c;oss-examination at the trial may be totally
lacking. Our pringipal concern is with the accuracy and reliabi-
lity of the original declarant--there is not much chance that the

evidence offered will be incorrect--hence, the official records

K-
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exception seems to fall clearly within the criteria we discussed

that indicate a need for inclusion within 1205.

Article 9 (Former Testimony). INCLUDE, Here, again, we are
concerned principally with the reliability of the original declar-
ant, There seems to be little likelihood that there will ke
serious dispute over the evidence of the former testimony in the
usual case. The party cogéerged wi;l have no opportunity to test
the declarant by cross-examination at the trial. He is bging conm-
pel}ed to rely on cross-examination at another place, in anopher
trial, under diffgrent Eircumstances. Hence, he might at least
be given some advange warning so that he can substitute investi-
gation for cross-examination if he so dgs}res.

Fossibly former testimcny offered against a person whec was a
party to the former proceed;ng might_he excluded on the_grouqd
that opportunity for personal examination of the declarant has
already been provided. However, we think the rule will be easier
to administer if parties are not required to distinguish between
different kindswof former testimony for procedura% purposes. HMore-
over, direct_examination under different circumstances, or even
gross:examination under different circumstanges, may not be an
adequate substitute for pretrial notice and an opportunity for
further investigation.

Article 10 (Judgments),_ EXCQUDE. Here we are concerned

almost exclusively with the accuracy of the evidence being offered.
The party is not going to call the judge for cross-examination. He
is not going to question the jurors. They have no personal know-

-G
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leidge to impart. We see no reason for the inclusion of judgments
that is not applicable to all other forms of ev;dence.

Moreover, it seems to us unwise to create a procedural dis-
tinction between judgments offered as hearsay and Jjudgments offered
for some other purpose--such as credibility.

Article 11 (Familv History). EXCLUDE ALL EXCEFT CHURCH

RECORDS AND CERT;FICAT@S. Ug include church gecords anq certifi-
cates for the reasons applicable to business and official records.
The remainder“of the sections in the article are excluded for a
variety of reasons. Many of the statements will not be in writing,
so a uniform rule app}icable to substantially all of the evidence
admissible under the article will not be acﬁieved.“ OEher articles
included in 1205 pefer to ev%dence that is almost always in writing,
We think, too, that our primary concern 1s with the accuracy of the
testimony at the trigl. Did the declarant actually makg a state-
ment, ante litem motam; concerning his own pedigree? Was the
declarant actually SO close}y associated with the family Whose
history he stated that he was virtually a member of the family?
The”determinatiqn of these qugﬁtions involves principally the
veracity of trial witnesses, and we see no particular need to in-
vestigate the substance of their expected testimony that is dis-
tinguishable in any degree from the need to investigate the
testimony of any cher witness, B

Entries in familv bibles; carvings on crypts and gravestones,
etc., will of course e in writing. But, nongtheless, we think
the principal concern is again with the accuracw of the evidence
at the trial.

-10-
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Article 12 (Reputation® Statements Concerning Bound_a_rv}°

EXCLUDE. We have excluced the reputation exceptions because
reputation evidence is usuvally not in writing. 2Moreover, the_
principal concern seems to e with the gufficiency of the trial
witness's actual knowledge of the reputation.

The exception fgr statements concerning boundary might be
included, for there appears to bte some need to investigate the
accuracy gf the declarant's perception and narration as well as
the accuracy of thg ezidegce offered. However, the exception is
little used. It has appeared in but three cases--two in 1860.
The original declaration iﬁ likely to be oral, so that a general
rule agplicable to most statements within the exception will not
be qreated by_inclusion or it within Section 1205. Hence, on
balance, we have concluded that it is more desirable to exclude it.

Article 13 (Dispositive Instruments anéd Ancient Writings.

INCLUDE., It may be that there is little to distinguish these ex-
ceptions in principle from the family history exceptions. However,
the declarations involved here are required to be. in writing.
Hence; unlike the familz histgry exceptions, we can here impose a
procedural requirement ﬁpplicable to a complete category of evi@ence.
There are other reasons indicating exclusiqn. The Erincipal
matters to be inﬁestigated“seem to ke the foundational facts for
admissibilipy--have thg dealingg with tbe property begn consistent
with the statement?--has the statement actually been acted upon as
if true by the persons interested? These questions involve the
vegac;ty of Ehg trial witnesses, not the reliagbility of the

hearsav declarant.
-11-
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Nonetheless, we recommend inclusion because there does
Seem to be some need to investigate the reliability of the original
declarantts information as well.

Article 14 (Cormercial, Scientific, and Similar Puklications).

INCLUDZ. The early California cases (the only authorities on the
subject) excluded commercial lists and the like--stock market
qgotations, price lists, etc.--unless an adequate foundation was
1aid_in the form of evidenge of the manner in which.the list was
prepared. The proponent was supposed to show whether the report
was based on reports of actual sales, the sources of information,
etc. Section 1340 disgenses with this foundation anq substitutes
the fgundation of reliance by persons engaged in a particular
occupation. The previous foundational facts, however, would seem
to be an appropriate subject for inquiry and a proper basis for an
attack on the reliability of the hearsay evi@enge. Hence, the
1205 notice is required in order to provide a party with opportu-
nity to make the requisite }nvestigation.

The California cases have limited the exception in Section
1341 (historical works, boolis of science or art) to matters which
almost qualifr for judicial notice. See Hearsay 3tudy on URE 63(31).
Certainly the facts of zeneral notoriety and interest provable
under Section 1341 shade irtc the indisputable facps or fact§ of
€ ommon knowledge_of wﬁich Jjudieial notice may be takeg.'sAs a
party must give adequa?e opportunity to the adverse party to meet
his request for judicial notice of these matters, we think a party
should also give adequate opportunity to the adverse party to meet

w] 2=
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his evidence when he decices to prove such facts by evidence in-

stead of relying on judicigl notice.

The foregoing are our recommendations on inclusion and ex-
clusion of hearsay exceptioris from Section 1205. You will notice
that the first subdivision of Section 1205 refers to all official
writings. This is because many official writings may be admitted
under some specific statute relating thereto instead of the general
official records exceptions found in Article 8,

The secend subdivision of Section 1205 is worded as 1t is in
order that evidence that qualifies under an exception other than
one listed may be admitted without regard toc Section 1205 even
though it might also be admissible under one of the exceptions
listed in Section 1205.

We have followed in general the form of the rule recommended
by the New Jersey Supreme Court Committes in Section 1205 instead
of the URE Rule 64. For comparison, URE Rule &4 is as follows:

Any writing admissible under exceptions (15}, (16),

(17), (18), and {19} of Rule 63 shall be received only

if the party offering suck writing has delivered a copy

of it or 'so much theresf as may relate to the controversy,

to each adverse party a reasconable time before trial un-

less the judge finds that siich adverse party has not been
unfairly surprised by the failure to deliver such a copy.

The version now recommended by the New Jarsey Committee

is contained in Memorandum &4-49, p. 5.

~13-
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Section 1223.

You instructed the staff to see if the parenthetical phrase
"or in the Jjudget®s discretion as to the_order"of proof subject to"
could be moved from its location immediately afper the word "after™.
Subdivision (b) rgflects this cpange. As similar provisions appear
in Sections 1224 and 1225, we made comparable changes in those
sections.

Section 1224,

The Commission directed the staff to revise Section 1224 to
provide for the admission of co-conspirators?statements made before
the party became a pa;ticipant in the conspiracy as wel} as such
statemegts that are @ade while the party was arparticipant in the
conspiracy. This change, together with the change confqrming to
the revision of Section 1223(b), necessitated soime redrafting.

The revision of the section is indicated belows

" 1224. Evidgnce cf a statement offered against
a party is not made inadmissible by the hearsay rule if:

fa) Th& stitement [is-that-ef-a-co-eerspiraser-of
the-parss | wis made by the declarant while participating
in a conspiracy to commit a crime or_civil wrong and
withHin the scope of his expressed or implied ‘authority™
to act in furtherance of the objective of that conspiracy;

(b) The Stateément was made [durins-the-existenee
£-the-conspiraevy-grd-sAa-furthopance~of-the-colMoRn
pbieet-thereof ] prior to or during the time that the
party was also participating in that conspiracy: and

(c) The evidence is offered gither after [;er-in
the-judgetsg-giserebion-as-bo-the-order-ef-presf-subjest
o5 ] admission of evidence sufficient to sustain a find-
ing of the [exissence-es-the-conspirasvr-agré-that-the
desrarant-ard-tha-parby-were-beth-parbies-ks-the-car-
spiraey-gb-the-tire-the-abatement -was-made ] facts
specified in subdivisions (a) and (b) or, in the
judge¥s discretion as to the order of nroof, subject
to the admission of such evicence.

-14-
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Néte'pérticularly thg revision of subdivision (a). Severai
times when this section has been under consideration doubt has
been expressed as to the exact meaning of the ohrase “in further-
ance of the common object thereof%. We have spelled the meaning
out at greater length in subdivision (a) so that it will be
abundantly clear thdt we are dealing here with one kind of an
authorized admission.

Sections 1226 and 1227.

The Commission asked the staff to consider Section 1226
3s revised to determine whether its reference to Yright" is
too broad--are more cases covered by the amended section than
were intended to be covered by the amendment? The Commission
also asked the staff to consider whether there are other
situations analogous to those mentioned in Sections 1226 and
1227 where the same principle should be applied.

Sections 1226 and 1227 do, as a matter of fact, touch upon
a larger principle., It is discussed at some length in Wigmore,
Evidence §§ 1077-1086. The two branches of the principle are
as follows:

S0 far as one pérson is privy in obligation with
another, i.e., is lidble to be affected in his obligs-
tion under the substantive law by the acts of the
other, there is equal reason for receiving against
him such admissions of the other as furnish evidence
of the act which charges them equally. [4 Wigmore,
Evidence 118.]

The admissions of one who is privy in title stand
upon the same footing as those of one who is privy in
obligation {ante, §1077). Having the same interest
to learn the facts and the same motive to fake correct

statements, and being identical with the party {either
contemporaneously or antecedently) in respect to his

-15-
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owmership of the right in issue, his admissions may, both in

Tairness and on principle, we proffered in iuwcachmernt of the

present claim. [k Wigmore, Zvidence 134-135.]

Sec.ion 1226 (before its amendment ai_the July meeiing) exuressed the

firc: branch of this principle. II a party--for example, a surety--is
liaule o be affected by the acts of another--in owr example, his principal--
the statements of the other are as admissible against the party as they

aire azainst the declarant. Wigmore gives as examples e principal-

surety case, authorized admissions, and statements of joins obligors.

The amendment made of Section 1226 at the July meetins (inserting
"rizht") was an attempt to articulaie the second branch of <he principle.
Wicmore gives as examples statemeni: of a decedent oifered against his
executor {(under our statute as it read before the July meeting, such state-
melris could be offered against the cxecutor in an acclon against the estate
bivc noc in an action brought by the estate)}, statemenis of a bankrupt
offered against the trustee in banitivvuptey, and statenents of a grantor of
proocity offered against a grantes,

The common law carried this principle to the noint of making admissible
against a party any statement of a co-owner, joint ouligor, joint obligee,
etc., The Ccmmission rejected this aspect of the cormmon law when it
decided that Section 1870(5) of the Code of Civil Frocedure should be
repesled. The Cemrdesicon ot cne tire also rejected the prinelple that the
statcment of a predecessor in title should be admissiible against the
successor and decided that Section 1849 should be repealed. See Hoarsay
Study pp. 597-598.

The raticnale in the study tha. previously was {zemed nersuasive would

justify omitting entirely Sections 1226 and 1227 as ":11 as the existing Code

-1
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of C_vil Procedure secticns relatin; to statemenls of joint cwners and
predocessors in Interest. It still persuades us thore shovld be no general
excepilon for statements of perscus jointly interestied. Dut, to permit
adnissicns of a decedent to be iIntrcduced in acvions azainast his estate

ant. to require their exclusion in actlons brought 47 his ostate seems
totally unjustifiable. Accordingly, we recommend tlhe retention of

Seciions 1226 and 1227 with certain modifications. The modifications

have necessitated a certain amount of redrafting. 7'e have now articulated
the principles involved in three sections--Sections 1206, 1227, and 1228.

The principles that we have identified and have attempted to draft in
statvitory form are as follows:

1. Vhen the liabllity of a party 1s dependent upon the liability
of another, a statement by that other is as admissible apainst the party
as it would be against the declarant in an action on that liability.
Conversely, where the right of a party that is belng asserted in action--
such as a right to damages for the cefendant's negligence--may be defeated
by a shovring of a breach of duty on the pert of anciher--such as contributory
ne;licence--a statement by that other person is as admissible against the
party ag it would be against the declarant if he weie the party.

Section 1226 now expresses this principle. ie have climinated the
wvord "right" from the draft so that the admissibility of statements of
declarants whose right or title is in issue might be handled in a separsate
section. ‘The principal change in Lection 1226 from the form in which it
appeared at the July meeting is the insertion of the reference to "breach
of duty". We believe this specilic reference 1s necessary because the

word. "duty" alone dees not appear ¢ pick up the cases we kelieve should be

-17-
MJN 1417



N

inelucied. The word "duty" by itself appears to refer to some existing
duty vhat is to be enforced as distinguished from a pasi duty that has
been reached.

2. When a right or title asserted in an action reguires a determination
that such right or title existed or cexists in another--as, for example,
when an executor brings an action upon a cause of action of Liis decedent--a
statenent made by that other person vhile the holder of the right or
title in question is as admissible against the party as it would be against
the declarant if he were the party.

The insertion of the word "righi" in Section 1226 was an attempt to
state this principle. We believe that it is now stated more accurately
in cectlon 1227. Under Section 1227, as under the ccmmon law, a statement
made by the prececessor in interest after parting vwith title is insdmissible
uncier this principle.

Subdivision (b) of Section 1227 contains the pirase "vhile the
declarant was claimed by the party to be the holder . . ." for the following
reasons stated by Wigmore:

It is to be noted that, upon this princinle, statements made
before title accrued in the declarant will nov be receivable. On

the other hand, the time of divestiture, after vwhich no statements

could be treated as admissions, is the time vwhen the perty against

vvhom they are offered has by nis own hypothesis acguired the title;

thus, in a suit, for example, between A's heir anc A's grantee, A's

statements at any time befors his death are receivable against the

heir; but only his statements Lefore the grani azrc receivable against
the grantee. [L Wigmore, Evidence 153.]

3. wrongful death cases, and wrongful injury of a cilld (C.C.P. § 376)

cases, need separate treatment. At the July meeting, the Ccmmission

decided that the plaintiff in a wrongful death case stands so completely

-15
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on cae right of the decedent that the decedent's adrissions of the
nonliability of the defendant should te admitted acainst plaintiff, even
thoush as a technical matter the plaintiff is assexting an independent
risive. DBecause the wrongful death, wrongful child-injury causes of

of zmetion are technically independent, a separate section 1s needed to
make the statements of the person injured or deceased admissible as
ednissions. Section 1228 does so.

Respectfully sutmitied,

Joseph B. Harvey
lipsistant Executlve Hecretary
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DIVISIOW 10, HCOARSAY EVIDENCE

CHAFPTER 1. GENERAL PROVISIONS

§ 1200. The hearsay rule.

1200, (a) 'Hearssy evidence” is evidence of a statement made other
thar Dy a witness while testifying at the hearing that is offered to prove
the truth of the matter stated.

(L) Except as provided by rule of law, hearsay evidence is inadmissible.

{c) This section shall be knom and may be cited as the hearsay rule.

"% 1201, Multiple hearsay.

1201. A statement within the scope of an exception to the hearsay rule
is ﬁot irgdmissible on the ground that the evidence of such statement is
hearsay evidence 1If the hearsay evidence of such statement consists of one or
more statements each of which meets the regquirements of an exception to the

hearsay rule.

§ 1202, Credibility of hearsay declarant.

1202. Evidence of a statement or other conduct by a declarant inconsistent
with & statement of such declarant received in evidence under an exception to
the hearsay rule is not inadmissible for the purpose of discrediting the
declarant, though he is given and has had no oppertunity to deny or explain
such inconsistent statement or other conduct. Any other evidence offered to
attack or support the credibility of the declarant is admissible if it would

have been admissible had the declarant been a witness.

§ 1203 . Cross-examination of hearsay declarant.

1203. {a) Except as provided in subdivisions (b) and (c), the
declarant of a statement that is admitted as hearsay evidence may be called
ag & witness by the adverse party and examired as if under cross-examination
concerning the statement and its subject matter.

=1040 -~
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(b) This section is not applicable if the declarant is (1) a party,
{2) an agent, partner, or employee of a party, (3) a person united in interest
with a party or for whose immedlate benefit the action 1s prosecuted or
defended, or (4) a witness who hes testified in the action.
(¢) This section is rot applicable if the staterent is ome described in
Article 1 {eommencing with Section 2220}, Article 3 (commencing with Section
1235), or Article 10 {commencing with Section 1300) of Chapter 2 of this divieien.
(d) A statement that is otherwise admissible as hearsay evidence is not
inadmissible under this section because the declarant who made the statement

is unavailable for croos-excnination pursuant to this sectlon.

§ 120k . Hearsay statement offered against criminal defendant.

1204. A statement that is otherwise admissible as hearsay evidence is
lpadmissible against the defendant in a criminal acticon unless the statement
would be admissible under Sectlon 1220 asgainst the declarasnt 1f he were the

defendant in a criminsl action.

§ 1CG5. Fretrial notice of certain hearsay statemen:s,

1205. The judge may sxclude cvidence of a wriclag that is offered as
hearsay evidence 1f the proponent's intention to offer the evidence was not
made knovm to the adverse party at such a time as to provide him with a fair
oprortunity to prepare to meet it and:

(&) The writing is a record or other writing in the custody of &

public employee; or

~=1001-

MJN 1421



M

N

Rev.-for Aug. 1964k Meeting
1205

(b) The evidence is inadmissille under the hearsay rule except under
Article 7 (commencing with Section 1270), Article § (ccmmeneing with Section
1200), Article 9 (commencing with Section 1290), Ariicle 13 (commencing with
Section 1330), or Article 14 {commencing with Section 13L0) of Chapter 2 of

this division, or Sections 1315 or 1316 of this code.

§ 1206, No implied repeal.

1206. Nothing in this division shall be consirued to repeal by

implication any other statute relating to hearsay evidence.

~1002-
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1220-1222
CHAFTER 2. EXCEFPTICNS T0 THE HEARSAY RULRE

Article 1. Confessions and Admissions

& zggp,_ConfessiOn or admission of criminsl defendant.

1220, Ewvidence of a statement is not made inadmissible by the hearsay
rule when offered against the defendant in a criminal acticn If the atate-
nment was made by him freely and voluntarily and was not made:

(s} Under circumstances likely to cause the defendant to make a false
statement; or

{(b) Under such circumstances that it is inadmissible under the Constitu-

tion of the Unlted States or the Constltution of this State.

C + X221, Admission of party to civil action.

122], Evidence of a statement is not rade inadmissible by the hearsay
rule when offered against the declarant in & civil action to which he 15 a
party in either his individual or representative capacity, regardless of

whether the statement was nade in his Individusl or representative capacity.

5 1opz, Adoptive sdmission.

1222, Evidence of a statement offered against a party is not made
inadmissible by the hearsay rule if the statement is one of which the party,
with knowledge of the content thereof, has by words or other conduct manifested
his adoption of it cr his belicl in its truth.

-1003-
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§ 1223. Authorized admissions.

1223. Evidence of a statemen. offered against = paritv i1s not made
inadmissible by the hearsay rule if:

{a) The statement was made o/ a person authorized Uy the party to
malke & statement or statements for nim concerning ihe suiject matter of
the statement; and

(b) The evidence is offered either after admicsion of evidence
sufficient to sustain & finding of such authority or, in the judgers

discretion as to the order of proof, subject to the admission of such evidence,

§ 1224, Admission of co-conspirator.

1224, Evidence of a statement offered sgainst a party is not made
inadiissible by the hearsay rule if:

{a) The statement was made by the declarant while participasting in
a ccnspiracy to commit a crime or civil wrong and within the scope of his
express or implied authority to act in furtherance of the objective of that
conspiracy;

(t) The statement was made prior to or during the time that the
parcy was also participating in thuat conspiracy; and

{(c) The evidence is offered either after admission of evidence
sufficient to sustain & f£inding of the facts specified in subdivisions (a)
and (b) or, in the judge's discretion as to the order of proof, subject to

the admission of such evidence.

§ 1225. Statement of agent, partner, or employee.

1205, Evidence of a statement offered against a party is not made

inadnissible by the hearsay rule if:
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(a) The statement is that of an agent, partner, or cmployee of the party;
{b) The statement concerned a matter within tic scope of the agency,
partnership, or employment and was made during thet relationship;
(c) The statement would be aduissible if made by the declarant at
the hearing; and
(d) The evidence is offered either after proof of the existence of

the relationship between the declarant and the party or, in the judge's

discretion as to the order of procf, subject to such procf,

§ 1206, Statement of declarant whose liabllity or breach of duty is in issue.

1226. FEvidence of a statement offered against a party in & civil

{: action i1s not made inadmissible by the hearssy rule if:
| (a) The liability, .obligaticn, cr duty of the declarant, or a breach
of duty by the declarsnt, is in issue between the party and the proponent
of the evidence; and
(b) The evidence would bte admissible if offered against the declarant
in an action involving that liability, obligstion, duty, cr breach of duty.
§ 1207, .Statement of declarant vhose right or title is in issue.
1227, Evidence of g statement offered against a party in a civil action
is not made inadmissible by the hearsay rule if':
(a} A right or title of the declarant is in issue between the party and
the proponent of the evidence;
(b) The statement was made vhile the declarant was claimed by the
(: . party to be the holder of such rizht or title; and

{e) The evidence would be admissible if offered against the declarant
in an action upon that right or title.

-1004,1-
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§ 1228, GStatement of declarant in action for his wrongful injury or death.

1228. GEvidence of a statement is not made insdmissible by the hearsay
rule if offered msgeinst the plaintiff in an action brought wnder Seetion 376

or 377 of the Code of Civil Procedure for the injury or death of the declarant.

Article 2. Declarations Agsinst Interest

§ 1£30. Declaraticn against interest.

12%0. Evidence of a staterent by a declarant having sufficient kncwledge of
the subject is not made iradmissible by the hearsay rule if the statement, wvhen
rade, was go far contrary to the declarant's pecuniary or proprietary interest,
or so far subjected him to the risk of civil or criminal liablility, or so far
tended to render invalid s claim bty him against another, or created such a
risk of making him an object of hatred, ridicule, or social disgrace in the
corrunity, that a reasonable men in his position would not have made the

statement unless he believed it to be true.
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Article 3. Prior Statements of Witnesses

1235. Prior inconsistent statement.

1235. Evideuce of 2 statement made by a wvitness is not
emade ipedmissible by the hearsay rule if:

(a) The statement would have been admissible if made by him while
testifying, and

{b) The statement is inconsistent with his testimony at the hearing

and ig offered in compliance with Section T87.

;gag. Fripor consistent statement.

1236.. Evidence of a statenent previously mede by a witness is

not made inadmissible by the hearsay rule if:

{a) The statement would have been admissidle if made by him while
testifying, and

{b) The statement is consistent with his testimony at the hearing
and is offered in compliance with Section 7T88.

12 37. Past recollection recorded.

1237. Evidence of g statement previously made by a witness is not
made inadmissible by the hearsay rule 1f the statement would have been

admissible if made by him while testifying at the hearing

and the statement concerns a matter as to which the witness has no present
recollection and is contained in a writing which:
(a) Was mads at a time when the fact recorded in the writing actually

occurred or was fresh in the witness' menmory;
-1005-
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NFD oo Tl rotho ctitierz Dlnaed? oom ounder his Alveoticn or by zeno
other person for the purpose of recording the witness' statement at the time
it was rade;

(¢} Is offered after the witness testifies that the statement he made

was a true statement of such fact; and

(@) ~Ts offersd after-tie writing iz suthenticeted-as an-aecurate

record of the statement.

~ g Ty e n bt o S e fe e R . LT . e - e
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Article L. Spontaneous, Contemporaneous, &nd Dying Declarations

1240. Spontanecus statement.

1240. Evidence of & statement is not made inadmissible by the hearssy
rule 1f the statement:

(a) Purports to state what the declarant perceived relating to an act,
condition, or event which the statement rerrates, describes, or explains; and

(b) Wes made spontaneously while the declarant was under the stress of

excitement caused by such perception.

1241, Contemporaneous statement.

1241, Evidence of a statement that narrates, describes, or explains an
act, condition; or event i1s not rade lradmissible by the hearsay rule if the
atatement was made vhile the declsxant was perceiving the act, condition, or

event.

1242. Dying Declarstion.

1242, Evidence of a statement made by a person since deceased is not
made lnadmissible by the hearsay rule if the statement would be admigsible if
made by the declarant at the hearing and was made under s sense of impending

death, voluntarily and in gocd faith, and in the belief that there was no

hope of his recovery.
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Article 5. Statements of Mental or Fhysicel State

12 50 Statement of declarant's then existing physical or mental condition.

1250. {a) Subject to Section 1253, evidence of a statement of the
declarant's then existing state of mind, emotion, or physical sensation (in-
cluding a statement of intent, plan, motive, design, mental feeling, pain, or
bodily health) is not made iradmissible by the hearsay rule when:

(1) Such mental or physicel condition is in issue and the evidence 18
offered on that 1ssue; or

(2) The evidence is offered to prove or explain acts or conduct of the
declarant.

{b) This section does not make admissible evidence of a statement of

memory or telief to prove the fact remembered or believed.

1251, Statement of declarant's previously existing physical or mental condition,

1251. Subject to Sectlon 1253, evidence of a statement of the declarant's
state of mind, emotion, or physical sensation (including a statement of intent,
plan, motive, design, mental feeling, pain, or bodily health) at & time prior
to the statement is not rede lnadmissible by the hearsay rule if:

(a) The declarant is unavailable as a witness; and

(b) The evidence is offered to prove such prior state of mind, emotion,
or physical sensation when it is itself an issue in the action and the evidence
is not offered to prove any fact other than such state of mind, emotion, or

physical sensatlon.

1252. Statement of previous symptoms.

1252. Subject to Section 1253, evidence of a statement of the declarant’s
previous symptoms, paln, or physical sensation, made to a physicilan consulted
for treatment or for diagrosis with & view to treatment, is not made lzadmissible
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by the hearsay rule when relevant to an issue of the declarant's bodily condition.

1253. Limitation on admissibility of statements of mental or physical state.
1253. This article does not make evidence of a statement admissible if
the statement was made under such circumstances that the declarant in meking

such statement had motive or reason to deviate from the truth.

Article 6. Statements Relating to Wills and to Claims Against Estates

1260. Statement conceraning declarant's will.

1260. {a) Evidence of a statement by a declarant who 1s unavallable as
a witness that he has or has not . gade a will, or has or has not revoked his
will, or that identifies his will, is not made inadmissible by the hearsay rule.
{v) This section does not make evidence of a statement admissible if the
statement wes made under such circumstances thet the declerant in making such

statement had motive or reason to deviate from the truth.

1261. BStatement of decedent offered in actlon against his estate.

1261. Evidence of a statement is not made inadmissible by the hearsay
rule when offered in an action upon & claim or demand against the estate of
the declarant 1f the statement was wade upon the persoral knowledge of the
declarant at a time when the matter had been recently percelved by him and
while his recollection was clear and when the declarant in making such

statement had no motive or reason to deviate from the truth.
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Articie 7. BRBusicess Records

1270. "A business.”

1270. As used in this article, "a business" includes every kind of
business, govermmental activity, profession, occuration, celling, or operation

of institutions, whether carried on for profit or not.

1271. Business record.

1271. Evidence of o writing uio@e as a record of an act, condition, or
evenrs 1s not made inadmissible by the hearsay rule when offered to prove the

act, conditicn, or event if:

{a) The writing was made in the regular coursc of a business, st or near
the tilme of the aet, coanditlion, or cvent;

() The custodian or other qualified witness testifles to its identity

and the mode of its preparation; and
{c) The sources of information and method and time of preparation were

such a8 to indicate 1ts trustworthiness.

1272. Absence of entry in bhusiness records,

1272. Evidence of the absence from the records of a business of s recora
of an asserted act, condition, or event is not made inadmissible by the hearsay
rule when offered to prove the non-occurrence of the act or event, or the non-
existence of the condition, if:

(a) It was the regular course of that business to make records of all
such acts, conditions, or events, at or near the time of the act, condition,

or event, and to preserve them; and

(b} The sources of information and method and time of preparation of the
records of that buslness are such as to indicate that the absence of a record
of an act, condition, or event warrants an I{nference that the act or event id

not occur or the condition did not exist.
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Article 8. fficial Reports and QOther Official Writings

1280. Report of public employee.

1780. FEvidence of & writing mede oo & reeccrd or repori of sn act, condi-
tion, or event 1s not made inadmissible by the hearsoy rule vhen offered to
prove the act, conditicn, or event iI:

(a) The writing was mede by and within the scope of duty of a public
employee of the United States cor « public entity of ocny state;

(%) The writing was wadc at cr nesr the time of the act, condition, or

eveny; and

(¢) The sources of information and method and time of preparation were
such as to indicate its trustworthincss.

1281, Report of vital statistic.

1281. Bvidence of & writing made as a record or report of a birth, Petel
death, death, or marriage is not made inadmiassible by the hearsay rule if the moke:
was required by statute to file the writing in a designated public office

and the writing was made and filed as required by the statute.

1282, Finding of presumed death ty authorized federsl employee.

1282. A written finding of presumed death made by an employee of the
United States authorized to make such finding pursuant to the Federal Missing
Persons Act {50 U.S.C. App. Supp. 1C01l-1016), as enacted or as heretofore or
hereafter amended shall be received in any court, office or other place in
this State as evidence of the death of the person therein found to be dead

and of the date, circumstances, and place of his disappearance.

1283. Report by federal employee that person is missing, captured, or the like,.

1283. An official written report or record that a person is missing,
nissing in action, interned in & foreign country, captured by a hostile force,
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beleaguered by a hostile force, or besieged by a hostile force, or is dead,
or is alive, nade by an employee of the United States authoricved by any law
of the Unlted States to make such report or record shall be received in any
court, office, or other place in this State as evidence that such person is
missing, missing in action, interned in a foreign country, captured by a
hostile force, heleaguered by & hostile force, or besieged by a hostile

force, or is dead, or is alive, as the case may be.

1284%. Statement of absence of public record.

1284, Evidence of a writing made by the public employee who 1is the
official custodian of the records in a public office, reciting diligent search
and failure %o find a record, is notv made inadwissible by the hearsay rule when
ofTered 1o prove the gbsence of & reccrd in that oflfice.

Article O, Former Testlmony

1290. "Former testimony."

1290, As used in this article, "former testimony" means testimony given
under oath or affirmation in:

{a) Another action or in a former hearing or trial of the same action;

{(b) A proceeding to determine a controversy conducted by or under the
supervision of a goverrmental agency heving the power to determine such a

controversy;
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(¢} A deposition taken in compliance with law in anotner action; or
(d) An arbitration proceeding if the evidence of such former testimony

is a correct vertatim transcript thereof mede by & certified shorthand reporter.

129]1. Former testimony offered against party to former proceeding.

1291. (a) Evidence of former testimony is not made iradmissible by
the hearsay rule if the declarant is unavailable as a witness and:

(1) The former testimony is offered against a person who offered it
in evidence in his own behalf on the former occasion or against the successor
in interest of such person; or

(2) The party against whom the former testimony is offered was a party
to the action or proceeding in which the testimony wes given and had the right
and opportunity to cross-examine with an interest and mwotive similar to that
which he has at the hearing, except that testimony in a deposition taken in
another action and testimony given 1n a preliminary examination in another
criminat action is not gade adimissible by this paragraph against the defendant
in a criminal action unless it was recelved in evidence at the trial of such
other action.

{(b) Except for objections to the form of the question which were not
made at the time the former testimony was given and objections based on
competency or privilege which did not exist at that time, the admissibility
of former testimony under this section 1s subject to the sare limitations

and objections as though the declarant were testifying in person.

1292. Former testimony offered against person not a party to former proceeding.

1292. (a)} Evidence of forzer testimony is not made inadmissible by
the hearsay rule 1f:
=1013-
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(1) The declarant is uravailable as a witness;

(2) The former testimony is offered in & civil action or against the
people in a criminal action; and

'{3) The issue is such that the party to the action or proceeding in
which the former testimony was given had the right snd opportunity to cross-
examine with an interest and motive similar to that which the party against
whom the testimony is offered has at the hearing.

(b) Except for objections btased on competency or privilege which did
not exist at the time the former testimony was given, the admiasibility of
former testimony under this section is subject to the same limitations and

objections as though the declarant were testifying in person.
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Article 1C. Judgments

13C0. Judgment of felony conviction.

1300. Evidence of & final jud ment adjudging s person guilty of a
felony is not made inadmissible by tlhe hearsay rule vhen offered in a
civil action to prove any fact esscntial to the jutgment unless the Jjudgment

wvas vased on a plea of nolo contendere.

1301, Judgment against person entitled to indemnity.

1301, Evidence of a final judgment is not mede inadmissible by the
hearsay rule when offered by the judgment debtor to prove any fact which
was essential to the judgment in an action in which he seeks to:

(a) Recover partial or total indemnity or exoneration for money
paié cor liability incurred because of the judgment.

(b) Enforce a warranty to protect the judgmeni debior against the
liability determined by the Jjudgment.

(¢} Recover dsmeges for breach of warranty suovstantially the same

as a varranty determined by the Jjudgment to have been breached.

1362. Judgment determining liability of third person.

1302, When the lisbility, obligetion, or duty of a third person is
in issue in e e¢ivil action, evidence of & final Jjulzment against that
person is not made inadmissible by the hearsay rule vhen offered to prove

suci: liability, obligation, or duty.
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Artiele 11. Family History

1310. Statement concerning declarant's own family cistory.

1310. (a) Subject to subdivision (b), evidence of a statement by a
declarant who is unavailable as a witness concerning his cwn birth, marriage,
divoree, legitimacy, relationship by blood or marriaze, racial ancestry,
or other similar fact of his family history is not made inadmissible by
the hearsay rule, even though the declarant had no uesns of acguiring
personal knowledge of the matter declared.

{(b) This section does not makc evidence of a siatement admissible if
the staterent was made under such clircumstances that the declarant in making

such statement had motive or reason to devigte from the truth.

1311. Statement concerning family aistory of another.

1311. (a) Subject to subdivision (b}, evidence of a statement concerning
the birth, marriage, divorce, death, legitimacy, racial ancestry, relationship
by vlood or marriage, or other similar fact of the Tamily history of a
person other than the declarant is not made inadmissibtle by the hearsay
rule if the declarant is unavailable as & witness anc:

(1) The declarant was related to the other by bloed or mwerriage; or

{2) The declerant wes othervise so intimately associated with the
ctlier’s family as to be likely to have accurate information concerning

he matter declared and made the statement (i) upon information received
frem the other or from a person related by blocd or marriage to the other

or (ii)} upon repute in the other's family.
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(b} This section does not makc evidence of a statement admissible if
the statemerit was pade upnder circumstances that the declarant in making such

staterent had motive or reascn to deviate from the truth.

1312. Intries in family records and the like.

1312. Evidence of entries in family bibles or other family bocks or
ciuarts, engravings cn rings, family pcrtraits, engravings cn urns, crypts, or
tonbsiones, and the like, jg not rade inadmissible by the hearsay rule
when offered to prove the birth, marriage, divorce, death, legifimacy, racial
ancestry, or other similar fact of Lthe family history of a member of the

fawily by blood or marrisge.

1315. Reputation in family conhcerning family history.

1313. Evidence of reputation among mentbers of a family is not made
inaimissible by the hearsay rule 17 the reputation couacerns the birth,
marriage, divorce, desth, legitimacy, racial ancesury, or other similar
fact of the family history of a member of the family Ly blood or merriage

and the evidence is offered to prove the truth of the matter reputed.

131k, Ccommunity reputation concerning family higtory.

1314, Evidence of reputation in & community concerning the date or
fact of birth, marrisge, divoree, or death of a person resident in the
courionity at the time of the reputatiicn is not made inadmissible by the

hearsay rule when offered to prove the truth of the matter reputed.
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1315. Church records concerning fanily history.

1315. Evidence of a statement concerning & person's birth, marriage,
divorce, death, legitimacy, racidl ancestry, relationship by blood or marriage.
or other similar fact of family history is not made inadmissible by
the hearsay rule if:

(a) The statement is contained in a writing made as a record of an
act, condition, or event that would be admissible as evidence of such
act, condition, or event under Section 1Z73;

{b) The statement is of a kird customarily recorded in connection
witii the act, condition, or event recorded in the writing; and

(¢} The writing was made as a record of a church, religious dencmina-

tion or religious soclety.

1316. Marriage, baptismal, and sinilar certificates.

1316. Bvidence of & statement concerning a person's birth, ﬁarriage, di--
vorce, death, legitiracy, raclal ancestry relationship by blood or marriage, or
cther similar fact of family history is not made inadmissible by the
hearsay rule if the statement is contained in a cervificate that the msker
thereof performed a marriage or cother ceremony or acdministered a sacrament
anc.:

(a) The certificate was made by a clergyman, civil offlcer, or other
person authorized to perform the acis reported in the certificate by law
or by the rules, regulations, or requirements of & church, religious
denoninaticn, or religiocus society; and

(b} The certificate was issued by such person at the time and place

of the ceremony or sacrament or within a reasocnable time thereafter.
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frvicle 12, Reputation and Statements Concernins; Commpunity History,
Property Interescs, and Character

1320. ZReputation concerning copmunity history.

1320. Evidence of reputation in a ccmmunity iz not made inadmissible
by the hearsay rule when offered to prove the trutlh of the matter reputed
if he reputation concerns an event of general history of the community
or of the state or nation of which the community is a part and the event

was of importance to the community.

132Ll. Reputation concerning public interest in prosnerty.

1321, Evidence of reputation in a community is not made inadmissible
by the hearsay rule when offered <o prove the truth o the matter reputed
if the reputation concerns the interest of the public in property in the

ccnrrnity and the reputation, if any, arose before controversy.

1322, Reputation concerning boundary or custom affccting land.

1322, Evidence of reputation in a community is not made insdmissible
by the hearsay rule when offered tc prove the truth of the matter reputed
if whe reputation concerns boundaries of, or custoums affecting, land in

the community and the reputation, if any, arose befcre controversy.

1325. BStatement concerning boundery.

1323. Evidence of a statement concerning the boundary of land is not made
inadmissible by the hearsasy rule if the declarant is unavailable as a witness and

had sufficient kncwledge of the subjlect, but evidence of a statement is not

admissible under this section if the statement was made under such circumsteanceg

-1019-
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1323-1330

that the declarant in making such statement had motive or reason to

deviate frcm the truth.

1325, Reputation concerning characier.

1324, Evidence of a person's general reputation with reference to
his character or a trait of his character at a relevant time in the community
in vhich he then resided or in a group with which he then habitually
asscciated is not mede Iinadmissible by the hearsay rule vhen offered to

prove the truth of the matter repuied.

Article 13. Dispositive Instruments and Ancient :'ritings

1330. Reeltals in writings affecting property.

1330, Ewvidence of a statement contained in a deed of conveyance or a will
or other writing purporting to affect an interest in real or personezl property
is not made inedmissible ﬁy the hearsay rule if:

(a) The matter stated was relevant to the pwpose of the writing;

(b) The matter stated would be relevent to an issue as to an interest
in the property; and

(¢) The dealings with the property since the statement was made have

nov een inconsistent with the truth of the statement.

-1020-
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1331l. Reeitals in ancient writings.

1331, Evidence of & statément ie not rede inadmissible by the hearsay

rule if the stetement is contained in a writing more than 30 years old and the

statement has been since generally acted upon as true by persons having

an interest in the matter.

Sriiele 1b. Commercial, Secientifie, and Similar Publications

1340, Commercial lists and the like.

1340, Evidence of a statement, other then an opinion, contained in a tab-
ulation, list, director, register, or other published compilation is not msde

inadmissible by the hearsay rule if the ccmpllation is generally used and

relicd upon bWy persons engaged in an occupatlon as accurate.,

1341, Publications concerning facis of general notoriety and interest.

1341, Historical works, books of science or ari, and published maps
or charts, made by perscns indifferent between the paiiies, are not made
inadmissible by the hearsay rule when offered to prove facts of general

notoriety and interest.

-1021-
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DIVISICON 10. HEARSAY EVIDENCE

CHAPTER l., GENERAL FROVISIONS

§1200. The hearsay rule.

Comment , Section 1200 states the hearsay rule. That hear-
gay evidence is lnadmissible unless the evidence s within an

exception to that rule has Dbeen +the lav of Calilornia since the

earliest deys of +tke state. See, e.g., People v. Bob, 29 Cal.2d 321,

175 P.24 12 (1946); Kilburn v. Ritchie, 2 Cal, 1k5 (1552). Nevertheless,

Section 1200 is the Tirst statutory statement of the rule, Code of Civil
Procedure Section 1845 (superseded by Evidence Code % 702) permits a witness
to testify concerning thoge facts only that are personally known torhim
"except in those few express cases in whieh . . . the declarations of others,
are admissible”; and that section has been considered to be the statutory

basis for the hearsay rule, People v, Spriggs, 60 Cal.28 __ , __ , 369

P.2d 377, 380, 36 Cal. Rptr. 841, 8uh (1964). It has been recognized,
hovever, as an insufficient basis for the hearsay rule, The seciion merely
states the requirement of personal knowledge, and a rltness testifying to
the hearsay statement of another must have personasl knowledge of that state-
ment just as he must have perscnel knowledge of any other matter concerning
which he testifies. Sneed v. Marysville Ges etc. Co., 149 Cal. 70k, 708,
87 Pac. 376, 378 (1906).

Under Section 1200, exceptions to the hearssy rule must be created by

statute., This will change the California law; for inasmuch as the rule
excluding hearsay was not statutory, the courts have not been bound by

the statutes in recognizing exceptions to the rule. See, People v. Spriggs, 50

Cal.2d ___» 389 P.2d 377, 380, 36 Cal. Rptr. 8L1, 8Lk (196k),

-1000- § 1200
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"Hearsay evidence" is defined in Section 155 as "evidence of a state=
ment made other than by a witness vhile testifying at the hearing that is
offered to prove the truth of the matter stated.” Under existing case law,
too, the hearssy rule applies only to ocut-cf-court statements that are
offered to prove the truth of the matter asserted. If the statement is
offered for scme purpose other than to prove the fact stated therein, the

evidence 1s not objectionable under the hearsay rule. Uerner v. State Bar,

24 cel.2d 611, 621, 150 P.2d 892, {1o4k4); Smith v. Whittier, 95 Cel.

279, 30 Pac. 529 (1892). See WITKIN, CALIFORNIA EVIDENCE §§ 215-218 (1958}.
The word "statement” that is used in the definition of "hearsay evidence"

is Cefined in Section 225 as "oral or written expression” or "nonverbal

conduct . . . intended . . . as a substitute for words in expressing the

metter stated.” Hence, evidence of & person's out-of-court conduct is not

inadmissible under the hearsay rule expressed in Section 1200 unless that

conduct is clearly assertive in character. Nonassertive conduct is not hearszy.
Some Californias cases have regarded evidence of nonassertive conduct as

hearsay evidence if it is offered to prove the actor's belief in a particular

fact as a basls for an inference that the fact believed is true., BSee, e.g.,

Estate of De laveaga, 165 Cal. 607, 624, 133 Pac. 307, (1913) ("the

manrier in which a person whose sanity is in guestion was treated by his
family is not, taken alone, competent substantive evidence tending to prove
insanity, for it is a mere extra-judicial expression of cpinion on the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 Pac. 65, (192%)

("Circumstances of flight [of other persons from the scene of a crime] ere
in ithe nature of confessions . . . @nd are, therefore, in the nature of hearsav

evidence").
«100C1=
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Cther California cases, however, have admitted evidence of nonassertive
contuct as evidence that the belief giving rise to the conduct was based %

on fact, See, e.g., People v. Reifenstuhl, 37 Cal. “pp.2d k02, 99 P.2d

564 (1940){hesring denled)(incoming telephone calls made for the purpose
of placing bets admissible over hearsay cobjection tc prove that place of
reception was bookmeking establishment).

Under the Evidence Code, nonassertive conduct is not regarded as hearssy

for wo reascns: First, such conduct, being nonassertive, does not involve

the veracity of the declarant; hence, one of the principal reasons for the
hearsay rule--to exclude declarations where the veracity of the declarant
cannot be tested by cross~-examination--does not apply. OSecond, there is
frequently & guarantee of the trustworthiness of the inflerence to be drawn
from such nonassertive conduct because the actor has rased his actions on
the correctness of his belief. To put the matter ancther way, in such casc.
actions speak louder than words.

Of course, 1if the probative value of evidence of nonassertive conduct
is outweiphed by the likelihood that such evidence 1ill confuse the lssues, j
mislead the jury, or consume too much time, the judge may exclude the evidenc: |

under Section 352.

§ 1201. Multiple hearsay.-

Comment. Section 1201 makes it possible t¢ use admissible hearsay
to prove another statement was made that is also admissible hearsay. For :
exemple, under Section 1201, an official reporter's trooscript l
of the testimony at another trial may be used to prove the nature of the

testimony previously given (Section 1280), the former testimony mey be used

-1002- § 1200
§ 120°
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as Learsay evidence {under Section 1291) to prove tiat a party msde an
adnizsion. The admission is admissible (Section 1221) to prove the truth
of tae matter stated. Thus, under Section 1201, the evidence of the
adnission contained in the transcript 1s admissible because each of the
hearsay statements involved is within an exception to the hearsay rule.
Although no California case has been found where the admissibility of
"multiple hearsay" has been analyzed and discussed, the practice is
apparently in accord with the rule stated im Section 1201 See, e.g.,

People v. Collup, 27 Cal.2d 829, 167 P.2d T14 (19%6)(transcript of former

testimony used to prove admission).

§ 1202, Credibility of hearsay declarant.

Comment. BSection 1202 deals with the impeachment of one whose hearsy
statement is in evidence as distinpulshed from the impeacliment of a witness
who las testified. It has two pwposes. First, it makes clear that such
evicence is not to be excluded on the ground that il is collateral. Second,
it makes clear that the rule applying to impeachment of a witness--that a
wiitness mey be impeached by a prior inconsistent statement only if he is
provided with an opportunity to explain it--does not apply to a hearsay
declarant.

The California courts have permitted a party to impeach hearsay evidence
given under the former testimony exception with evidence of an inconsistent
statement by the hearsay declarant, even though the declarant had no
opportunity to explain or deny the inconsistency, vien the inconsistent

statement was made after the former testimony was pgiven. People v. Collup,

27 Cal.2d 829, 167 P.2d T14% (1946). The courts have also permitted dying

~1003- § 1201
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declarations to be impeached by evidence of contradictory statements by

the deceased, although no foundation was laid. People v. Lawrence, 21 Cal.

360 (1863). Apparently, however, former testimony may not be impeached by
evidence of an inconsistent statement made prior to the former testimony
unless the would-be impeacher either did not know of the inconsistent
statement at the time the former testimony was given or provided the
declarant with an opportunity to deny or explain the inconsistent statement.

People v. Greenwell, 20 Cal. App.2d 266, 66 P.2d 6Th {1937) as limited by

Pecple v. Collup, 27 Cal.2d 829, 167 P.2d 71k (1946).

Section 1202 substitutes for this case law a uniform rule permitting
g hearsay declarant to be impeached by lnconsistent statements in all cases,
whetlher cr not the declarant has been given an opportunity to deny cr
explain the inconsistency. If the hearsay declarant is unavailable as a
witness, the party agalnst whom the evidence is admitted should not be
deprived of both his right to cross-examine and his right to impeach. Cf.,

Peorle v. Lawrence, 21 Cal. 368, 372 (1863). If the hearsay declarant is

aveilable, the party electing to use the hearsay of such a declarant should
have the burden of calling him to eiplain or deny ahy alleged incongistencies.

‘Of course, the trial Judge may curb efforts to impeach hesrsay declar-
antz if he determines that the inguiry is straying into remote and collateral
matiers. Sectlon 352.

Section 1202 provides thot inccnsistent statements of a hearsay declarant
may not be used to prove the truth of the matters stated. In cctrast,
Section 1235 provides that evidence of prior inconsistent statements made
by a trial witness may be admitted to prove the truiir of the matters stated.

Ilmless the declarant is a witness and subject to cross-examinstion upon the

-100k- § 1202
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subject matter of his statements, there 1s not a sufficient gumrantee of
i

the trustworthiness of his out-of-court statements to warrant their

recepiion as substantive evidence unless they fall within scme recognized

exception to the hearsay rule.

§ 1203, Cross-examinaticn of hearsay declarant.

Cerment. Bearsay evidence iz generally excluded from evidence hecause
of the lack of opportunity for the adverse party to cross~examine the

hearsay declarant before the trier of fact. FPecople v. Bob, 29 Cal.Zd

321, 325, 175 P.2d 12, (1946). In some situations, hearsay evidence ie
adnitted because of some exceptionsl need for the evidence and because there
is scme clreumstantial evidence of trustworthiness that justifies a violatior

of a party's right of cross-examination. People v. Trust, 47 Cal.2d 776,

785, 306 P.2d 480, (1957); Turney v. Sousa, 116 Cal. App.2d 787, 791,

30b P.za 1025, (1956}.

Liven though it is necessary or desirable to permit some hearssy evidencc
to be received withcocut guaranteeing the adverse party the right to cross-
examine the declarant, there seems to be no reason to prohibit the adverse
pariy from cross-examining the declarant altogether. The pclicy in favor
of cross-examination thet underlies the hearsay rule, therefore, indicates
that the adverse party should be accorded the right to call the declorant
of o statecment that has been received and to cross-examine him concerning
the subject matter of his statement.

Hence, Section 1203 has been included in the Ividence Code to reverse,
insofar as & hearsay declarant is ccncerned, the traditicnal rule that a
witness called by a party is a witness for that party and may not be cross-
examined by him. As a hearsay declarant 1ls in practical elffect a witness

~1005- § 1202
§ 1203
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against that party, Section 1203 gives the party against whom a hearsay
statement is admitted the right to call and cross-examine the hearsay
declarant concerning the subject matter of the hearsay statement just as
he has the right to cross-exanine the witnesses who appear personally and

testify against him at the trial.

§ 1204, Hearsay statement offered against criminal defendant.

Comment. In People v. Underwood, 61 Cal.2d __, _ P.24 _ , 37 Cal. Rptr.

313 (1964}, the California Supreme Court held that a prior inconsistent
statement of a witness could not be introduced to impeach him in a criminal
trial when the prior inconsistent statement would have been inadmissible
as an involuntary confession if the witness had been the defendant. Section

120k applies the principle of the Underwood decision to all hearsay stateas"=

§ 1205, Pretrial delivery of copy of certain hearsay staiements.

Comment. [The form of this rule has not yet been formulated. ]

§ 1206. No implied repeal.

Comment. Although some of the statutes providing for the admission
of hearsay evidence will be repealed when the Evidence Code 1s enacted, the:-
will remain in the various codes & mmber of statutes which, for the most
part, are narrowly drawn to meke a particular type of hearsay evidence
adnissible under specifically limited circumstances. It is neither desirable
nor Teasible to repeal these statutes. Section 1206 mekes it clear that these
statutes will not bte impliedly repealed by the enaciment oi the Evidence

Cote,

1203
1204
1205
1205

-1C06-
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CHAPTER 2. EXCEPTICIS TO THE HEARSLY RULE

Article 1. Confessions and Admissions

§ 1220. Confession or admission of criminal defendant.

Ccmment., BSectlon 1220 restates the existing law governing the
adnissibility of the confession or admission of a defendant in a criminal

action. People v. Jones, 24 Cal.2d 601, 150 P.2d £01 (194h); People v. Rogers,

22 Cal.2d 787, 141 P.2d 722 {1943); People v. Loper, 159 Cal.b, 112 P. 720

{1910); People v. Speaks, 156 Cal. lpp.2d 25, 319 P.2d 709 (1957); Pecple v.

Heney, 46 Cal. App. 317, 189 Pac. 338 (1920); People . Lisenta, 14 Csl.2d

Loy, obP.2d 569 (1939); People v. Atchley, 53 Cal.2d 160, 346 P.2d 764 {1959).
See also Tentative Recommendation and a Study Relatingz to the Uniform Rules
of ridence {Article VIII. Hearsay itvidence), 4 CAL. LAW

REVISION COMM'N, REP., REC. & STUDIES et 475-482 (1563).

Llthough subdivision (b) is technically wnnecessary, for the sake of
conpleteness it is desirable to give express recognition to the fact that
any rule of admlssibility established by the Legislature is subject to the

requirements of the Federal and Stalte Constitutions.

§ 1221. Admission of party to civil action.

Comment. Section 1221 states existing law as found in Code of Civil
Procedure Section 1870(2). The rationale underlying thils exception 1s
that the party cannot object to the lack of the right to cross-examine the
declarant, since the party himself nade the statement. Noreover, the party
can cross-examine the witness who testifies to the party's statement and can
deny or explain the purported admission. The statement need not be one which

would be admissible il made at the hearing. BSee Shields v. Oxnard Harbor

Dist., 46 Cal. App.2d L77, 116 P.2d 121 (1541).

~1007- § 1220
§ 1221
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§ 1222, Adoptive admission.

Ccmment. Seection 1222 restates and supersedes subdivision 3 of Code of

Civil Frocedure Section 1870. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),

4 CAL. IAW REVISION CCMM'N, REP., REC. & STUDIES at h84 (1563).

§ 1723, Authorized admission.

Comment. Section 1283 provides a hearsay exception for authorized
admiszsions. Under this exception, if a party authorized an agent to make
statements on his behalf, such statements may be introduced against the
party under the same conditions as if they had been rade by the party himself.
Seccicn 1223 restates and supersedces the first porticn of subdivision 5 of Ccode

of Civil Procedure Section 1870. Tcntative Reccrmendaticn and a Study Relating

to the Uniform Rules of Evidence {Article VIII. Heorsay Lvidence), 4 CAL,

LA:7 REVISION COMM'N, REP,, REC. & STUDIES at 484k-LoC (1563).

§ 1224, Admission of co-conspirator.

Comment. Section 1224 is a specific example cf a kind of authorized
adnission that is admissible under Section 1223. ‘The statement is admitted
because it 1s an act of the conspiracy for which the narty, as a co-conspirator,

is legally responsible. People v. Lorraine, SO Cal. App. 317, 327, 265 Pac.

893, (1928). See CAL. CONT. ED. BAR, CALIFCRNIA CRIMINAL LAW FRACTICE
br1-k72 (1664). Section 1224 restates and supersedes the provisions

of subdivision & of Code of Civil Frocedure Section 1870.

§ 1295. Statement of agent, partner, or employee.

Ccomment. Sectlicn 1223 makes avthorized extrajudicial statements
admissible., Sectlon 1225 goes beyond this, making admissivle against a party

§ lopp
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specified extrajudicial statements of an agent, pariner or employee, vwhether
or not authorized. A statement is admitted under Zection 1225, however, only
if it vould be admissible if made by the declarant i the hearing whereas

no such iimitation is applicable to authorized admissions.

The practical scope of SBection 1225 1s quite limited. The spontaneous
statements that it covers are admissible under Section 1240. The self-
inculpatory statements which it covers are admissible under Section 1230 as
declarations against the declarant's interest. Where the declarant is a
witness at the trial, many other statements covered by Sectlon 1225 would
be admissible as inconsistent statements under Section 1235. Thus, Section
1225 bas independent significance cnly as to urautherized, nonspontaneous,
noninculpatory statements of agents, partners and smployees who do not
testify at the trial concerning the matters within the scope of the agency,
parinership or employment. For example, the chaufleur's statement following
an accident, "It wasn®t my fault; the boss lost his head and grabbed the

wheel," would be inadmissible as a declaration against interest under Section
1230, it would te inadmissible as an authorized admission under Sectlen 1223,
it would be Inadmissible under Section 1235 unless the employee testified
inconsistently at the trial, it would be inadmissible under Section 1240
wnless made spontanecusly, but it vould be admissible under Section 1225.

Section 1225 goes beyond existing California lawr as found in sutdivision
5 of Section 1870 of the Code of Civil Procedure (superseded by Evidence

Code Section 1223)}. Under existing California law only the statements that

the principal has authorized the agent to meke are admissible. Peterson Bros.

v. iineral King Fruit Co., 140 Cal. 624, Tk Fac. 162 {1903).

-1009- § 1225
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There are two Jjustificaticns for the limited extension of the exceptlon
for agents' statexents provided by Section 1225. T'irst, because of the
relationship which existed at the time the statement vas made, it is unlikely
tha’ the statement would have been made unless it were true. Second, the
exisience of the relationship makes it highly likely that the party will be
able to make an adequate investigation of the statement without having to

recort to cross-examination of the declarant in open court.

§ 1ec6. Statement of declarant whose liability is in issue.

Comment. Section 1226 restates in substance a hearsay exception found
in Jection 1851 of the Code of Civil Procedure {superseded Ly Evidence Ccde

Sections 1226 and 1302). Cf., Butie County v. Morgan, 76 Cal. 1, 18 Fac.

115 (1888); Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956);

Stardard 0il Co. v. Houser, 101 Cal. App.2d 480, 225 P.2d 539 (1950). Section

1226, however, limits this hearsay exception to civil actions. Much of the
evifence within this exception is also covered by Scetlen 1230, which makes
aduissible declarations against intverest. However, o be admissible under
Secticn 1230 the statement must have been sgainst the declarant's interest
when made whereas this regquirement is not stated in Secticn 1226.

Section 1302 supplements the rule stated in Section 1226. Section 1302
pernits the admission of judsgments against & third person vien one of the issues
betireen the parties is the liabilily, obligation, or duty of the third perscn
an’. the judgment determines that liability, obligation, or duty. Together,
Secticns 1226 and 1302 codify the holdings of the canes applying Code of

Civil Procedure Section 1851. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Zvidence {Article VIII. FHearsay Evidence),

L ¢iL. LAW REVISION CCMM'N, REP., REC, & STUDIES at 491-Lg6 (1963).

§ 125
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Article 2. Declarations fgainst Interest

§ 1230. Declaration against interest.

Ccorment. Section 1230 codifies the bhearsay excention for declarations
against Interest as that exception has been developed in the California

courts. People v. Spriggs, 60 Cal.2d _ , 389 P.2d¢ 377, 36 Cal. Rptr.

841 (196k). It is not clear, however, whether existing lav extends the
declaration against interest excepiion to include statements that make
the {eclarant an cobject of hatred, ridicule, or social disgrace in the
cormunity.

Section 1230 supersedes the partial and inaccurate stafements of the
declerations ageinst interest exception found in Code of Civil Frocedure

Secuions 1853, 1870(k), and 1946{1}. See Pecple v. Spriges, 60 Cal.2d at .

38¢ .2d at 380-381, 36 Cal. Bptr. at 844845 (1g6L),

Article 3. Prior Statements of Witnesses

§ 1235. Prior inconsistent statement.

Comrment, Under existing law, a prior statement of a witness that is
inconsistent with his testimony at the trial is admissible, but because of
the hearsay rule such statements mey not be used as evidence of the truth
of the matters stated. They may be used only to cast discredit om the

testimeny given at the trial., Albert v, McKay & Co., 174 Cal, U451, 456,

(1917).
Section 1235, however, permics a prior inccmsistent statement of a
witiness to be used as substantive evidence if the stiatement is otherwise

-1011- § 1230
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adizissible under the rules relating to the impeachment of itnesses. In
view of the fact that the declaran: is 1n court and ray bc examined and
cross-examined in regard to his statements and their subject matter, there
secils to be little reason to perpetuate the subtle distinction made in the
cases. It is not realistic to expect a jury to understand that they cannct
belleve a witness was telling the truth on 2 former occasion when they
believe the contrary story glven at the trial is not true. Moreover, in
rany cases the prior inconsistent statement is more likely to be true than
the testimony of the witness at the trial because il was made nearer in
tize To the natter to which 1t relates and ls less likely to be influenced
by the controversy that gave rise to litigation.

Lection 1235 will permit a party to establish a prima facle case by
intrcdaveing prior inconsistent statements of witnesses, This change in
the law, however, will provide a party with desirable protection asgainst the

"twrneeat” witness who changes his story on the stand and deprives the party

calling him of evidence essential ©o his case.

§ 1236, Prior consistent statement.

Comment. Under existing law, a prior statement of a witness that is
consistent with his testimony st the triael is admissible under certain
conditions when the credibllity of ithe witness has been attacked, The
statement is admitted, however, only to rehasbilitate the wiltness--to support
hic credibility--and not as evlidence of the truth of the matters stated.

Peonle v. Kynette, 15 Cal.2d 731, 753-75h, (1gh0).

Section 1236, however, permitc a prior consisient statement of a witness
to be uged as substantive evidence if the statement is otherwise admissible

~1012- § 1235
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under the rules relating to the rekabilitation of imneached witnesses.
The reascns for this change in the law are much the same as those discussed

in the Comment to Section 1235.

§ 1237. Past recollection recorded.

Comment., Sectlon 1237 provides a hearsay exception for what is usually
refcired to as "past recollection recorded.” The section mekes no radical
departure from existing law, for its provisions are taken largely from the
provisions of Section 20L7 of the Ccde of Civil Procedure. There are,
hevever, two substantive differences between Section 1237 and existing
California law:

First, existing law requires that a foundation be laid for the sdmiseion
of such evidence by showing (1) that the writing recording the statement
wvas made by the witness or under his direction, (2) that the writing was
made at & time when the fact recorded in the writing actually occurred or at
such other time when the fact was fresh in the witness' memory and (3)
that the witness "knew that the same was correctly stated in the writing."
Under Section 1237, hewever, the writing may be made not only by the witness
himsel? or under his direction but also by some other perscn for the purpose
of recording the witness' statement at the time it was made. In additiom,
Section 1237 permits testimony of the person who recorded the statement to
be used to estgblish that the writing is a correct record of the statement.
SuiTiclent assurance of the trustworihiness of the statement is provided
i <the declarant 1s available to testify that he made a true statement and
the person who recorded the statement 1s available to testify that he
accurately recorded the statement.

-1013~ § 1236
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Second, under Sectlon 1237 the document or other vriting embodying the
statement is itself admissible in evidence whereas under the present law
the declarant reads the writing on the witness stand .and the writing is
not ctherwise made a part of The record unless it is offer=d in evidence by

the adverse party.

iLrticle 4. Spontanecus, Contemporaneocus, and Dying Declarations

§ 1240. Spontaneous statement.

Comment. Section 1240 is a codification of the existing exception to

the hearsay rule whlch makes excited statements admissible. Showalter v.

Yestern Pacific R.R., 16 Cal,2d 460, 106 P.2d 895 (19h0); Tentative Recom-

mencation and & Study Relating to the Uniform Rules of Evidence {Artiele VIII.

Hearsay Evidence), U CAL. IAW REVISION COMM'N, REP., REC., & STUDIES L&5-LE6

(1863). The rationale of this execption is that the spontaneity of such
statenents and the declarant's stave of mind at the time vhen they are made

provide an adequate guarantee of their trustworthiness.

§ 1241, Contemporashecus statement.

Comment. Section 1241, which provides a hearsay excepiion for contem-
poranecus statements, may go beyond existing law, Tor no California case in
point has been found. Elsevhers the authorities are conflicting in their

results and confused 1n their reasoning owing to the tendency to dlscuss the

prouvlem only in terms of res gestae. See Tentative Recommendation and a

S:tudy Relating to the Unifcrm Rules of tvidence {(Article VITI, Hearsay

Evidonee), U CAL. LAW REVISION COMi'N, REP., REC. & OTUDIES at 466-L68

(1563},
-1014- § 1237
§ 1240
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Yhe statements admissible under sutdivision (2) are hizhly trustworthy
because: (1) the statement beinp simultaneocus with the event, there is
no memory problem; (2) there is little or no time for caleuwlated misstate-
ment; and (3) the statement is usually made to cne vho has equal opportunity
to cobserve and check misstatements. In applying this exception, the courts
should insist on actual contemporanecusness; othervise, the trustworthiness

of the statements beccmes guestionable.

-1015- § 1okl
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§ 1242. Dying declaration.

Comment. Sectlon 1242 is a brcadened form of the well-established
exception to the hearsay rule which mekes dying declarations admissible.
The existing law--Code of Civil Procedure Section 1870(4) as interpreted by
our courts--makes such declarations admissible only in criminal homicide actions
and only when they relate to the immediate cause of the declarant's death.

People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 {1919). See Tentative Recommendation

and a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), 4 CAL. LAW REVISION CCMM'N, REP., REC. § STUDIES 472-473 (1963).
The rationale of the exception--that men are not apt to lie in the shadow of
death--1s as applicable to apy other declaration that a dying man might make
as it iz to a statement regarding the Immediate cause of his death. Moreover,
there 1s no rationsl basis for differentiating, for the purpose of the -
admissibility of dying declarations, between civil and criminal actions, or
among various types of criminal actions.

Under Section 1242, the dying declaration is admissible only if it would
be admissible if made by the declarant at the hearing. Thus, the dying
declaration is admissible only 1f the declarant would have been a competent

witness and mwade the statement on personal knowledge.

Article 5. Statements of Mental or Physical State

§ 1250. Statement of declarant's then existing physical or mental condition.

Corment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant's then existing physical or mental condition. It

§ 1242
-1016~ § 1250
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codifies an exception that has been developed by the courts.
Thus, under Section 1250 as under existing law, a statement of the
declarant's state of mind at the time of the statement is admissible whon that

state of mind is itself in issue in the case. Adkins v. Brett, 184 ¢al. 252,

193 Pac., 5 (1920). A statement of the declarant's then existing state of mind
is also admisslble when relevant to show the declarant!s state of mind at a

time prior to the statement. Watenpaugh v. State Teachers! Retirement, 51

gal.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d

530 (1942); Estate of Anderson, 185 Cal. 7€0, 198 Pac. 407 (1921); Williams

v, Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section 1250 alsc makes s statement
of then existing state of mind admissible to "prove or explain acts or conduct
of the declarant." Thus, & statement of the declarant's intent to do certain

acts 1s admissible to prove that he did those acts. People v. Alcalde, 24

Cal.2d 177, 148 P.2d4 627 (1944); Benjamin v. District Grand Lodge, 171 Cal. 260,

152 Pac. 731 (1915). Statements of %then existing pain or other bodily condition

are alsc admissible to prove the existence of such condition. Bloomberg v.

Iaventhal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 {1914).

A statement is not admissible under Section 1250 if the statement was
made under such circumstances that the declerant in raking such statement had
motive or reason to deviste from the truth. See Section 1253 and the Comment
thereto.

In light of the definition of "hearsay evideunce" in Section 155, a
distinction should be noted between the use of a declarant's statements of his
then existing mentsl state to prove such mental state and the use of a declarant'g
statements of other facte as circumstantial evidence of his mental state.

§ 1250

~1017-
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Under the Evidence Ccde, if the declarant's statements are not being used to
prove the truth of their contents tut are being used as circumstantial evidence
of the declarant's mental state, nc hearsay problem is involved. See the
Comment to Section 1200.

Section 1250 (b) doces not permit a statement of memory or belief to be
used to prove the fact remettbered or believed. This limitation is necessary
to preserve the hearsay rule. Any statement of g past event is, of course,
a statement of the declarant's then existing state of mind~--his memory or beliéf--
concerning the past event. If the evidence of that state of mind--the statement
of memory--were admissible to show that the fact remembered or belleved actually
occurred, any statement narrsting & past event would be, by a process of
circuitous reasoning, admissible to prove that the event occurred.

The limitation in Section 1250(b) is, in general, in accord with the law

developed in the Californmia cases. Thus, in Estate of Anderson, 185 Cal. 700,

198 Pac. 407 (1921), & declaration of a testatrix made after the execution of
a will to the effect that the will had been made at an aunt's request was held
to be inadmissible hearsay "because it was merely a declaration as to a past
event and was not indicative of the condition of mind of the testatrix at the
time she made it." 185 Cal. at 720, 198 Pac. st 415 (1321}.

A major exception to the principle expressed in Section 1250(b) was created

in Pecple v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 {1959). That case held that

statements made by the victims of & double homicide relating threats by the
defendant were admissible to show the victims' mental state--thelr fear of the
defendant. Their fear was not itself in issue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct

-1018. § 1250
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engendering the fear, i.e., that the defendant had in fact threatened them.
That the defendant had threatehed them was, of course, relevant to show that
the threats were carried out in the homicide. Thus, in effect, the court
vermitted the statements to be used to prove the truth of the matters stated

in them. In People v. Purvis, 56 (al.2d 93, 362 P.2d 713, 13 Cal. Rptr. 801

(1961), the doctrine of the Merkouris case was limited to cases where ldentity
is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of thet
case is repudiated because it is an attack on the hearsay rule itself. Other
exceptions to the hearsay rule are based on some peculiar reliability of the

evidence involved. People v. Brust, 47 ¢al.2d 776, 785, 306 P.2d 480, (1957).

The exception created by Merkouris was not based on any evidence of the
reliability of the declarations, it was based on a rationale that destroys the

very foundation of the hearsay rule.

§ 1251. Statement of declarant's previously existing physical or mental condition.

Comment. Section 1250 forbids the use of a statement of memory or
belief to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental state to be used to
prove the previous mental state when the previous mental state is itself in
issue in the case. If the past mental state is to be used merely as circum=-
stantial evidence of some other fact, the limitation in Section 1250 still
applies and the statement of the past mental state is inedmissible hearsay.

Section 1251 is generally consistent with the California case law, which
also permits a statement of a prior mental state to be used as evidence of that

§ 1250

§ 1251
-1019~
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mental state. See, e.g., People v. One 1948 Chevrolet Conv. Coupe, 45 Cal.2d

613, 290 P.2d4 538 (1955} (statement of prior knowledge admitted to prove such
knowledge}. However, Section 1251 requires that the declarant be unavailable
as & witness. No similar condition on admissiblility has been imposed by the
cases. Note, too, that no similar condition appears in Section 1250.

A stotement is not admissible under Section 1251 if the statement was
made under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth. See Section 1253 and the Comment

thereto.

§ 1252. Statement of previous symptoms.

Comment. Under existing California law, a statement of previous symptoms
made to a physician for purposes of treatment is considered inadmlssible hearsay:
although the physiclan may relate the statement as & matter upon which he
based his diagnosis of the declarant's ailment. See discussion in People v.
Brown, Lo Cal.2d4 577, 585-587, 320 P.24 5, {1958).

Section 1252 permits statements of previous symptoms made to a physician
for purposes of treatment to be used to prove the facts related in the statements.
If there is no motive to falsify such statements, they are likely to be highly
relisble, for the declarant in maeking them has based his actions on his belief
in their truthe-hke has consulted the physiclan and has permitted the physician
to use them a5 a basis for prescribing treastment. Statements made to a
physician where there is a motive to mamifacture evidence or any other motive
to deceive are inadmissible under this section because of the limitation in
Section 1253.

§ 1251

§ 1252
=1020-
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§ 1253. Limltation on admissibility of statements of mental or physical state.

Corment. Section 1253 limits the admissibility of hearsay statements that
would otherwiee be admissible under Sections 1250, 1251, and 1252. If a
statement of mental or physical state was made with a motive to misrepresent
or to marufacture evidence, the statement is not sufficiently reliable to
warrant its reception in evidence. The limitation expregsed in Section 1253
has kteen held to be a condition of admissibility in scme of the California cases.

See, e.g., People v, Hamilton, 55 Cal.2d 881, 893, 895, 13 lal. Rptr. 649, s

, 362 P.2d 473, , (1961); People v. Alcalde, 24 Cal.2d 177, 187, 148

P.24 627, {19L4).

The Hamilton case mentions some further limitations on the admissibility
of statements of mental state. Theee are not given express recognition in the
Evidence Code. However, under Section 352, the judge may in a particular case
exclude such evidence if he determines that its prejudicial effect will
substantislly cutweigh ites probative value. The specific limitations menticned
in the Hamilton case have not been codified because they are difficult to under-
gtand in the light of conflicting and inconsistent language in the case and
because ‘in & different case, prosecuted without the exceesive prejudice present
in the Hamilton case, a court might be warranted in receiving evidence of the
kind involved there where its probative value 1s great.

For example, the opinion states that statemente of a hcmicide victim that
are offered to prove his state of mind are lnadmissible if they refer solely to
alleged past conduct on the part of the accused. 55 Cal.2d at 833-894, 13 Cal.
Rptr. at , 362 P.24 at « But the case alsc states, nonetheless, that

statements of "threate . . . on the part of the accused" are admissible on the

-1021- § 1253
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issue., 55 Cal.2d at 893, 13 Cal. Rptr. at , 362 P.2d at . The opinion

also states that the statements, to be admissible, must refer primarily to the
gtate of mind of the declarant and not the state of mind of the accuséd. 55
Cal.2d at 893, 13 Cal. Rptr. at , 362 P.2d at . But the case also indicates
that narrations of thrests made by the accused--statements of his intent--are
admissible, but statements of conduct by the accused having no relation to his
intent or mental state are not admissible. 55 Cal.2d at 893, 895-896, 13 Cal.
Rptr. at 362 P.24 at .

Much of the evidence involved in the Hamilton case is not classified as
hearsay under the Evidence Code. It is classified as circumstantisl evidence.
Hence, the problem presented there is not essentially a hearsay problem. It
is a problem of the judge's discretion to exclude highly prejudicial evidence
when 1ts probatlve value is not great. BSection 352 of the Evidence Code contimues
the judge's power to curb the use of such evidence. But the Evidence Code does
not freeze the courts to the arbitrary and contradictory standards mentioned in
the Hamilton case for determining when prejudicial effect outwelghs probative

value.

Article 6. Statements Relating to Wills and to Claims Against Estates

§ 1260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in Californie case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926); Estate of Tompson,

L4 cal. App.2d 774, 112 P.2d 937 (1941). The section is, of course, subject
to the provisions of Probate Code Sections 350 and 351 which relate to the

establisbrent of a lost or destroyed will.

§ 1253
-1022- § 1260
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The limitation in subdivision (b} is not mentioned in the few decisions
involving this exception. The limitation is desirable, however, to assure the

reliability of the hearsay admissible under this section.

§ 1261. Statement of decedent offered in action against his estate.

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure
Section 1880) prohibits a party suing on a claim against a decedent's estate
from testifying to any fact occuring prior to the decedent's death. The theory
apparently underlying the statute is that i1t would be unfair to permit the
surviving claimant to testify to such facte when the decedent is precluded
from doing so by hlis death. Because the dead cammot spesk, the living may not.

The Dead Man Statute operates unsatisfactorily. It prohibits testimony
concerning matters of which the decedent had no knowledge. It does not prohibit
testimony relating to claims under, as distinguished from against, the
decedent's estate even though the effect of such a ¢laim may be to frustrate
the decedent's plan for the disposition of his property. See the Comment to

Code of Civil Procedure Secticn 1880 and Recemmendation and Study Relating to

the Dead Man Statute, 1 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES at D-1

(1957). Hence, the Dead Man Statute 1s not continued in the Evidence Code.

To equalize the positions of the partles, the Dead Man Statute excludes
otherwise relevant and competent evidence--even if 1t is the only available
evidence. This forces the courts to decide cases with a minimm of information

concerning the actual facts. See the Supreme Court's complaint in Light v.

Stevens, 159 Cal. 288, 292, 113 Pac. 659, 660 (1911): "Cwing to the fact that

the 1lips of cne of the partles to the transaction are closed by death and those
of the other party by the law, the evidence on thls guestlon is somewhat

unsatisfactory."
-
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Section 1261 balances the positions of the parties in the opposite manner.
It is based on the bellef that the problem at which the Dead Man Statute is
directed is better solved by throwing more light, not less, on the actual facts.
Instead of excluding the competent evidence of the claimant, Section 1261
permits the hearsay statements of the decedent to be admitted, provided that
they would have been admissible had the decedent made the statements as a
witness at the hearing. Certain additiomal safeguards--recent perception,
absence of motive to falsify--are included in the section to provide some
protecticn for the party againast whom the statements are offered, for he has

no opportunity to test the hearsay by cross-examingtion.

Article 8. Business Records

§ 1270. "a business.”

Comment. This article restates and supersedes the Uniform Business Records
as Evidence Act appearing in Sections 1953e-1953h of the Code of Civil
Procedure. The definition of "a business" in Section 1270 is substantially the
same as that appearing in Code of Civil Procedure Section 1953e. A reference
to "govermmental activity" has been added to the Evidence Code definition to
make it clear that records maintained by any govermmental agency are admisgible
if the foundational requirements are met. This does not change existing
California law, for the Uniform Act has been corstrued to be appllcable to

governmental records. See, e.g., Nichols v. McCoy, 38 Cal.2d k7, 240D P.2d

569 (1952); Fox v. San Francisco Unified School Dist., 11 Cal. App.2d 885,

245 P.24 603 (1952).

~1024- g llg%
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The definition is sufficiently broad to enccompass institutions not
customarily thought of as businesses. For example, the baptismal and wedding
records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (3d.ed. 1940). Cf. EVIDENCE CODE § 1315.

§ 1271. Business record.

Comment. Section 1271 is the business records exception to the hearsay
rule. It is stated in languege taken from the Uniform Business Records as
Evidence Act which was adopted in Czlifornia in 1941 (Sections 1953e-1953h of
the Code of Civil Procedure). Section 1271 does not, however, include the
language of Section 1953f.5 of the Code of Civil Procedure becmuse that section
is not contained in the Uniform Act snd inadequately attempts to make expliclt
the liberal case~law rule that the Uniform Act permits admission of records
kept under any kind of bookkeeping system, whether original or copies, and
whether in boock, ecard, looseleaf or some other form. The case-law rule is
satisfactory and Section 1953f.5 may have the unintended effect of limiting the

provisicns of the Uniform Act. See Tentative Recommendatlon and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. IAW

REVISION CCMM'N, REP., REC. & STUDIES at 516 (1963).

§ 1272. Absence of entry in tusiness records.

Comment. Technically, evidence of the absence of a record may not be
hearssy. Sectlon 1272 repmoves any doubt that there might be, however, concerning
the admissibility of such evidence under the hearsay rule. It codifies existing

case law. People v. Torres, 201 Cel. App.2d 290, 20 Cal. Rptr. 315 (1962).

§ 1270
§ 1271
§ 1272
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Article 8, Official Reports and Other Official Writings

§ 1280. Report of public employee.

Comment. Section 1280 restates in substance and supersedes Code of Civil
Procedure Sections 1920 and 1926,

The evidence that is admissible under this section i1s alsc admissible under
Section 1271, the business records exception. However, Section 1271 requires
a witness to testify as to the identity of the record and its mode of
preparation in every instance. Under Section 1280, as under existing law, the
gourt may admit an official record or report without necessarily requiring a
witness to testify as to its identity and mode of preparation if the court
has judicial notice or 1f sufficient independent evidence shows that the record
or report was prepared in such a manner as to assure its trustworthiness.

See, e.gZ., Peaple v. Willdams, 64 Cal. 87, 27 Pac. 939 (1883) (census report

admitted, the court noting the statutes prescribing the method of preparing

the report); Vallejo etc. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 147

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court

noting the statutory duty to prepare the report).

§ 1281. Report of vital statigtic.

Comment. Section 1281 provides a hearsay exception for official reports
concerning birth, death, and marriage. Reports of such events occurring within
California are now admissible under the provisions of Section 10577 of the
Health and Safety Code. Sectlon 1281 provides a broader exception which includes

slmilar reports from other Jjurilsdictions.

§ 1280
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§ 1282, Finding of presumed death by authorized federal employee.

Comment. Section 1282 restates and supersedes the provisions of Code of

Civil Procedure Section 1928.1, The evidence admissible under Section
1282 is limited to evidence of the fact of death and of the date, circumstances,

and place of disappearance.

The determination of the date of the presumed death by the federal
employee 1s a determination ordinarily made for the purpose of determining
whether the pay of a missing person should be stopped and his name stricken
from the payroll. The date so determined should not be glven any considera-
tion in the California courts since the ilssues involved in the Californim
proceedings require determination of the date of death for a different purpose.
Hence Sectlon 1282 dces not make admissible the finding of the date of pre-
sumed death. On the other hand, the determination of the date, circumstances,

and place of disappearance is reliable informetion that will assist the trier

of fact in determining the date when the person dieg and is admissible under
this sectlon. Often the date of death may be inferred from the circumstances

of the disappearance. See, In re Thornburg's Estate, 186 Or. 570, 208 P.2nd

349 (1949); Iukens v. Camden Trust Co., 2 N.J. Super. 214, 62 A.2nd 886 (2948).

Secticn 3282 provides a convenlent and reliable method of proof of death
of persons covered by the Federal Missing Persons Act. ©See, e.g., In re

Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2nd 432 (1955)(proof of death

of 2-year old dependent of serviceman where child vas passenger on plane lost

at sea).

§ 1282
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§ 1283. Report bty federal employee that person is missing, captured, or the

like.
Comment. Sectlon 1283 restates and supersedes the provisione of Code of
Civil Procedure Section 1928.2. The langnage of Section 1928.2 has been

revised to reflect the 1953 amendments to the Federal Missing Persons Act.

§ 1284, Statement of absence of public record.

Comment. Just as the existence and content of & public record may be
proved under Section 1510 by a copy accompanied by the attestation or certi-
ficate of the custodlan reciting that it is a copy, the absence of such a
record from a particular public office may be proved under Section 1284 by a
writing made by the custodian of the records in that office stating that no
such record was found after a diligent search. The writing must, of course,
be properly authenticated. See Sections 1401, 1451, The exception is justi-
fied by the likelihood that such statement made by the custodlan of the records
is accurate and by the necessity for providing & simple and inexpensive method

of proving the absence of & public record.

Article 9. TFormer Testimony

§ 1290. "Former testimony."

Comment. The purpose of Section 1290 is to provide a convenient term
for use in the substantive provisicns in the remainder of this article. It
should be noted that depositions taken in another action are considered former
testimony under Section 1290, and their admissibility 1s determined by Sections
1291 and 1292.
§ 1283

§ 1284
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The use of a deposition taken in the same sction, however, is not covered by
this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively
with the conditions and circumstances under which a deposition taken in a

civil action may be used at the trial of the action in which the deposition
was taken, and Pepal Code Sectioms 1345 and 1362 prescribe the conditions for
admitting the deposition of a witness that has been taken in the same criminal
action. These sections will continue to govern the use of depositions in the

action in which they are taken.

§ 129). Former testimony offered against party to former proceeding.

Comment. Section 1281 provides a hearsay exception for former testimony
offered agalnst a person who was a party to the proceeding in which the former
testimony was given. TFor example, if a series of cases arise lnvolving several
plaintiffs and but one defendant, Section 1291 permits testimony given in the
first trial to be used against the defendant in a later trial if the conditions
of admissibility stated in the section are met.

Former testimony is admissible under Section 1291 only 1f the declarant
is unavailable as a witness.

Paragraph (1) of subdivision {(a) of Section 1291 provides for the
admission of former testimony if it is offered against the party who offered 1t
in the previous proceeding. This evidence, in effect, is somewhat analogous
to an admission. If the party finds that the evidence he originally offered
in his favor now works to his disgdvantage, he can respond as any party does to
an admission. Moreover, eince the witness is no longer available to testify,
the party's previous direct and redirect examination ghould be considered an

adequate substitute for his present right to cross-examine.

=10290= § 1290
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Paragraph {2) of subdivision (a) of Section 1291 provides for the
admissibility of former testimony where the party against whom it is now
offered had the right and opportunity in the former proceeding to cross-examine
the declarant with an interest and motiwve similar to that which he now has.

Since the party has had his opportunity to cross-examine, the primary objection
to hearsay evidence--lack of opportunity to cross-examine the declarant--is not
applicable. On the other hand, paragraph (2) does not make the former testimony
admissible where the party against whom it is offered did not have a similar
motive and interest to cross-examine. In determining the similarity of interest
and motive to crose-examine, the judge should be guided by practical considerations
and not merely by the similarity of the party's position 1n the two cases.

For example, testimony contained in a deposition that was taken, but not offered
in evidence at the trial, in a different action should be excluded if the

Judge determines that the deposition was taken for discovery purpcses and that
the party 4id not subject the witness to a thoroush cross-examination because

he sought to avoid a premature revelation of the weakness in the testimony of the
wltness or in the adverse party's case. In such a situation, the party's interest
and motive for cross-examination on the previous occasion would have been
substantially different from his present interest and motive.

Under paragraph (2), testimony in a deposition taken in another action and
testimony glven in a preliminary examination in another criminal action is not
admisgible against the defendant in a criminal case unless it was received in |
evidence at the triasl of such other action. This limitation Iinsures that the
person accused of crime will have an adequate opportunity to cross-examine the
witnesges against him.
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Section 1291 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to be admitted in a civil case only if the
former proceeding was an gcetion tetween the same parties or their predecessors
in interest, relating to the same matter, or was a former trial of the action
in which the testimony is offered. Section 1291 will alsc permit a broader
range of hearssy to be introduced sgainst the defendant in & criminel action
than has been permitted under Peral Code Section 686. Under that section, former
testimony has been admissible against the defendant in a criminal action only
if the former testimony was given in the same action--at the preliminary
examination, in a deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes 1t clear that objections based on
the competence of the declarant or on privilege are to be determined by reference
to the time the former testimony was given. Existing Californila law 1s not
clear on this point; some California decisions indicate that competency and
privilege are to be determined as of the time the former testimony was given,
but others indicate that competency and privilege are to be determined ss of

the time the former testimony is offered in evidence. 8See Tentative Recommenda-

tion and a Study Relating to the Unlform Rules of Evidence (Article VIIL.

Hearsay Evidence), 4 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES at 581-585

(1963).

Subdivision (b) also provides that objections to the form of the question
mey not be used to exclude the former testimony. Where the former testimony
is offered under paragraph (1) of subdivision {a), the party against whom the
former testimony 1s now offered himself phrased the question; and where the
former testimony comee in under paragraph (2) of subdivision {a), the party
against whom the testimony is now offered had the cpportunity to object to

the form of the guestion when it was asked on the former occasion. Hence, the
-1031- § 150
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party 1s not permitted to raise this technical objection when the former

testimony is offered against him.

§ 1292. Former testimony offered against person not a party to former proceeding.

Comment. Section 1292 provides a hearsay exception for former testimony
given at the former proceeding by a perscn who is now unavailable as a witness
when such former testimony is offered against & person who was not a party to
the former proceeding but whose motlve for cross-examingtion is similar to that
of a person who had the right and opportunity to cross-examine the declarant
when the former testimony was given. For example, if a serles of cases arise
lnvolving one occurence and one defendant but several plaintiffs, Section 1202
permits testimony given against the plaintiff In the first trial to be used
against a plaintiff in a later trial if the conditions of admissibility stated
in the section are met.

Code of (Civil Procedure Section 1870(8) (which is superseded by this article),
does not permit admisslon of the former testimony made admissible by Section 12932,
The out-dated "identity of parties” and "identity of issues" requirements of
Section 1870 are too restrictive, and Section 1292 substitutes what is, in
effect, a more flexible "trustworthiness" approach charascteristic of other
hearsay exceptions. The trustworthinese of the former testimony is sufficlently
guaranteed because the former adverse party had the right and opportunity to
cross-examine with an interest and motive similar to that of the present adverse
party. Although the party agalnst wwhom the former testimony is offered did not
himgself have an opportunity to cross-examine the witness on the former

occasicon, it can be generslly assumed that most prior cross-exsmination is

§ 1291
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adequate, especially 1f the same stakes are involved. If the same stakes are
not involved, the difference in interest or motivation would justify exclusion.
And, even where if the prior cross-examination was inadequate, there is better
reason here for providing a hearsay exception than there is for many of the
presently recognized exceptions to the hearsay rule. As Profeassor McCormick
states;

. +» . I suggest that i1f the witness 1s unavailable, then the need

for the sworn, transcribed former testimony in the ascertaimment

of truth is so0 great, and its reliabllity so far superior to most,

if not all the other types of oral hearsay coming in under

the other exceptions, that the requirements of identity of parties

and issues be dispensed with. This dispenses with the opportunity

for cross-examination, that great characterlstic weapon of our

adversary system. But the other types of admissible orsl hearssy,

admissions, declarations against interest, statements about bodily

symptoms, likewise dispense with cross-examination, for declarations
having far less trustworthiness than the sworn testimony in open court,
and with & far greater hazard of fabrleation or mistake 1n the reporting

of the declaration by the witness. [McCormick, Evidence § 238, p.

501 (1954).1

Section 1292 does not make former testimony admissible against the defen-
dant in & criminal case. This limitation preserves the right of & person
accused of crime to confront and cross-examine the witnesses agalnst him.
When & person's life or liberty is at stake--as it is in a criminal trial--
the accused should not be compelled to rely on the fact that another person
hes had an opportunity to cross-examine the witness.

Subdivision {b) of Section 1292 makes it clear that objections based on
competency or privilege are to be determined by reference to the time when
the former testimony was glven. Existing California law is not clear on this
point; some California decisions indicate that competency and privilege are
t0 be determined as of the time the former testimony was given but others
indicate that competency and privilege are to be determined as of the time

-1033- § 1292
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the former testimony is offered in evidence. BSee Tentative Recommendation and

8 Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence), 4 CAL. IAW REVISION COMM'N, REP., RBC. & STUDIES at 581-585 (1963).

Article 10. Judgments

§ 1300. Judgment of felony conviction.

Comment. Analytically, s Jjudgment that is offered to prove the matters
determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE,

RULE 63(20), Comment {1953); Tentative Recommendation and s Study Relsting

to the Uniform Rules of Evidence (Article VIII. Hearsay Eviience), 4 CAL. AW

REVISION COMM'N, REP., REC, & STUDIES at 539-541 (1963). It is in substance
a statement of the court that determined the previous action {"e statement made
other than by & witness whlle testifying at the hearing") that is offered "to
prove the truth of the matter stated.” Section 155. Therefore, unless there is
an exception to the hearsay rule provided, a Jjudgment is inadmissible if offered
in a subsequent asction to prove the matters determined. This article provides
hearsay exceptions for certain kinds of judgments, and thus permits them to
be used in subsequent actions as evidence despite the restrictions of the hearssy
rule.,

Of course, a judgment may, as & matter of substantive law, conclusively

establish certain facts ingofar as & party is concerned. Teitlebaum Furs, Inc.

v, Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962);

Bernhard v. Bank of America, 19 Cal.2d 807, 122 P.2d 892 (1942). The sections

of this article do not purvort to deal with the doctrines of res judicata and
estoppel by Judgment. These sections deal only with the evidentiary use of
-1034- § 1292
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Judgments in those cases where the substantive law does not require that the
Judgrments be given conclusive effect.

Section 1300 provides an exception to the hearsay rule for a finmal
Judgment adjudging a person guilty of a felony. The exception dces not, however,
apply 1n crimiral actions. Hence, 1If a plaintiff sues to recover & reward
offered by the defendant for the arrest and conviction of a person who committed
a particular crime, Section 1300 permits the plaintiff to use a judgment of
felony conviction as evidence that the person counvicted committed the crime.
But, Section 1300 does not permit the Judgment to be used in a criminal action
as evidence of the identity of the person who committed the crime or as evidence
that the crime was committed.

Section 1300 will change the California law. Under existing California
law, a conviction of a crime is inadmissible as evidence in a subsequent action.

Marceau v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac. 856 {1894) {evidence of

murder conviction inadmissible to prove insured was intentionslly killed);

Burke v. Wells, Fargo & Co., 34 Cal. 60 {1867) (evidence of robbery comviction

inadmissible to prove identity of robber in action to recover reward). The
change, however, is desirable; for the evidence inwolved is peculiarly reliable.
The sericusness of the charge assures that the facts will be thoroughly
litigated, and the fact that the judgment must be based upon a unanimous
determination that there was not a reasonable doubt concerning the defendant's
gullt assures that the guestion of gullt will be thoroughly considered.

The exception in Section 1300 for cases where the judgment is based on a
plea of nolo contendere is a reflection of the policy expressed in Penal Code

Section 1016.

§ 1300
-1535-
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§ 1301. Judgment against person entitled to indemnity.

Comment. If a person entitled to indemnity, or if the obligee under a
warranty contract, complies with certain conditions relating to notice and
defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 Cal. 386, 132 Pac. LL9 (1913).

Where judgment against an indemnitee or person protected by & warranty
is not made concluslve on the indemnitor or warrantor, Section 1301 permits the
Judgrent 4o be used as hearsay evidence in an action to recover on the indemnity
or warranty. Section 1301 reflects the existing law relating to indemmity
agreements. CIVIL CODE § 2778, sutdivision 6. Section 1301 probably restates
the law relating to warranties, too, but the law in that regard is not

altogether clear. ZErie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, ¢ Cal. 213 {1858).

$ 1302. Judgment determining liability of third person.

Comment. Section 1302 expresses an exception ccntained in Code of Civil

Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 Pac. 335

(1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sections 1302 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1551.

Article 11. Famlly History

§ 1310. Statement concerning declarant’s own family history.

Comment. Section 1310 provides a hearsay exception for a statement
concerning the declarant's own family history. It restates in substance and

-1036- § 1301
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supersedes Section 1870{4) of the Code of Civil Procedure. Section 1870(4),
however, reguires that the declarant be dead whereas unmvaillsbility of the
declarant for any of the ressons specified in Section 240 makes the statement
admissible under Section 1310.

The statement 1s not admissible if it was made under such clrcumstances
that the declarant in making the statement had motive or reason to deviate
from the truth. This permits the Judge to exclude the statement where it
wae made under such circumstances as to case doubt upon its trustworthiness.
The requirement is basically the same as the requirement of existing case
law that the statement be made at a time when no controversy existed on the

precise point concerning which the declaration was made. See, e.g., Estate

of Walder, 166 Cal. 446, 137 Pac. 35 {1913); Estate of Nidever, 181 Cal. App.2d

367, S5 Cal. Rptr. 343 (1960).

§ 1311. Statement concerning family history of another.

Comment. Section 1311 provides a hearsay exception for a statement concernw
ing the family history of another. Paragraph (1) of subdivision {a) restates
in substance existing California law as found in Section 1870(4) of the
Code of Civil Procedure, which it supersedes. Paragraph (2) is new to Califormis
law, but it is a sound extension of the present law to cover a situation where
the declarant was a family housekeeper or doctor or so close a friend as to
be included by the famlly in discussions of its family history.

There are two limitations on admiesibility of a statement under Sectlon
1311, EEEEE! a statement is admissible only if the declarant is unavailable as
a witness within the meaning of Section 240. {Section 1870(%) requires that

§ 1310
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the declarant be deceased in order for his statement to be admiseible.)
Second, a etatement 1s not admissible if it was made under such circumstances
that the declarant in msking the statement had motive or reason to deviate

from the truth. For a discussion of this requirement, see comment to Section

1310.

§ 1312. Entries in family bibles and the like.

Comment. Section 1312 restates in substance and supersedes the provisions

of Code of Civil Procedure Section 1870(13).

§ 1313. Reputation in family concerning family history.

Comment. BSection 1313 restates in subetance and supersedes the provislons

of Code of Civil Procedure Sections 1852 and 1870{11). See Estate of Connors,

53 Cal. App.2d 48k, 128 P.2a 200 (1942); Estate of Newman, 34 Cal. App.2d 706,

9k P.2d 356 (1939). However, Section 1870{11) requires that the family
reputation In question have existed "previcus to the controversy." This
qualification 1s not included In Section 1313 because it is unlikely that a
famlly reputation on a matter of pedigree would be influenced by the existence
of a controversy even though the declaration of an individual member of the
family, covered in Sections 1300 and 1311, might be,

The family tradition amdmitted under Section 1313 1s necessarily multiple
hearsay. If, however, such tradition were inadmissible becsuse of the hearsay
rule, and if direct statements of pedigree were lnadmissible because they
are based on such traditions {(as most of them are), the courts would be

virtually helpless in determining matters of pedigree. See Tentative Recommendss

tion and a Study Relsting to the Uniform Rules of Evidence (Article VIII,

-1038~ § 1311
§ 1312
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Hearsay Evidence), 4 CAL. LAW REVISION COMM'N, REP., RBC. § STUDIES at 548 {1963).

§ 1314, Commnity reputation concerning family history.

Comment. Section 1314 restates what has been held to be existing law under
Code of Civil Procedure Section 1963{30) with respect to proof of the fact of

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 {1912); People V.

Vogel, 46 (21.2d 798, 299 P.2d 850 {1956). However, Section 1314 bhas no
counterpart in California law insofar as proof of the date or fact of birth,
divorce, or death is concerned, proof of such facts by reputation now belng

limited to reputation in the family. See Estate of Heaton, 135 Cal. 385, 67

Pac. 321 (1902).

§ 1315. Church records concerning famlily history.

Comment., Church records generally are admissible as tusiness records
under the provisions of Section 1271. Under Section 1271, such records would be
admissible to prove the occurence of the church activity---the baptism, confirma~
tion, or marriage--recorded in the writing. However, 1t 1z unlikely that
Section 1271 would permit such reccrds %o be used as evidence of the age or
relationship of the participanits; for thn business records act has been held to
authorize business records to be used to prove only facts known personally to’
the recorder of the information or to other employees of the business. Patek

& Co. v. Vineberg, 210 (Cal. App.2d 20, 23, 26 (al. Rptr. 293 (1962) (hearing

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960);

Gough v. Security Trust & Sav. Bank, 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certgin additional

informastion. Facts of family history such as birth dates, relationships,

§ 1313
~1039- § 1314
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marital records, etc., that are ordinmarily reported to church authorities and
recorded in connection with the church's baptismal, confirmation, marriage,
and funeral records ray be proved by such records under Section 1315.

Section 1315 continues in effect and supersedes the provisions of Code
of Civil Procedure Section 1919a without, however, the specigl and cumbersome
authentication procedure specified in Code of Civil Procedure Section 1919b-
Under Section 1315. church records must be suthenticated in the same manner

that other business records are authenticated.

§ 1316. Marriage, baptismal, and similar certificates.

Comment. Sectlon 1316 provides a heersay exception for marriage, baptismal,
and similar certificates. This exception is somewhat brosder than that found in
Sections 19192 and 1915b of the Code of Civil Procedure (superseded by Sec¢tions
1315 and 1316). Sections 1919a and 1919b are limited to church records and
hence, as respects marriages, to those performed by clergymen. Moreover, they
establishan elaborate and detailed authentication procedure whereas certificates
made admissible by Section 1316 need only meet the general suthentlecation

requirement of Section 1h01.

Article 12. Reputation and Statements Concerning Community History,
Froperty Interest, and Character.

§ 1320. Reputation concerning commnity history.

Comment. Section 1320 provides a wider rule of admissibility than does
Code of Civil Procedure Section 1870(11), which it supersedes in pert. Section
1870 provides in relevant part that proof may be made of "common reputation
. § 1315
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existing previously to the controversy, respecting facts of a public or general
nature more than thirty years old." The 30-year limitation is essentially
arbitrary. The important question would seem t¢ be whether a community
reputation on the matter involved exists; ite age would appear to go more to
its venerability than to its truth. Nor is it necessary to include in Section
1320 the requirement that the reputation existed previcus to controversy.

It is unlikely that a comrunity reputation respecting an event of genersl

history would be influenced by the existence of a controversy.

§ 1321. FReputation concernhing public interest in property.

Comrent. Section 1321 preserves the rule In Simons v. Inyo Cerro Gordo

Co., 48 Cal. App. 524, 192 Pac. 144 (1920). It does not require, however, that
the reputation he more than 30 years old, but merely that the reputation arose

before controversy. See Comment to Section 1320.

§ 1322. Reputation concerning boundary or custom affecting land.

Comment. Section 1322 restates in substance existing law as found in Code
of Civil Procedure Section 1870(11}, which it supersedes in part. See Muller

v. 0. Pac. Ry. Co., 83 Cal. 240, 23 Pac. 265 {1890); Ferris v. Emmons, 214

cal. 501, 6 P.2d 950 (1931).

§ 1323. Statement concerning boundary.

Qomment. Sectlon 1323 restates the substance of existing but unccodified

California law found in such cases as Morton v. Folger, 15 Cal. 275 {1860)

and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1911).

§ 1320
§ 1321
§ 1322
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§ 1324. Reputation concerning character.

Comment. Secticn 1324 codifies a well-settled exceptlion to the hearsay

rule. See, e.g., People v. Cobb, 45 Cal.2d 158, 287 P.2d 752 (1955). Of

course, character evidence is admissible only when the guestlon of character
is material to the matter being litigated. The only purpose of Section 132k
is to declare that reputation evidence as to character or & tralt of character

is not Inadmissible under the hearsay rule.

Article 13. Dispositive Instruments and Anclent Writings

§ 1330. Recltals in writings affecting property.

Comment. Section 1330 restates in substance the existing Californis law
relating to reeltals In dispositive instruments. Although language in some
cases appears to require that the digpositive instrument be anclent, cases
may be found in which recitals In dispositive Instruments have been admitted

without regard to the age of the lnstrument. Russell v. Iangford, 135 Cal. 356,

67 Pac. 331 (1902) (recital in will); Pearson v. Pearson, 46 Cal. 609 {1873)

{recital in will); Culver v. Newhart, 18 Cal. App. Olk, 123 Pac. 975 (1912)

(bill of sale)}. There is a sufficient likelihood that the statements made in
a dlspositive document, when related to the purpose of the document, will be

true to warrant the admissibility of such documents without regsrd to thelr age.

§ 1331. Recitals in anclent writings.

Comment. Section 1331 clarifies the existing California lsw relating to
the admirsibility of recitsls in ancient documents by providing that such
recltals are admlissible under an exception to the hearsay rule. Code of Civil

§ 1324
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Procedure Section 1963(3k4) (superseded by Evidence Code) provides that a docu-
ment more than 30 years old is presumed genuine 1f it has been generally

acted upon as genuine by persons having an interest in the matter. The

Supreme Court has held that a document meeting this section's regquirements is
presumed to be genuine~~presumed to be what 1t purports to bee~=but that the
genuineness of the document imports no verity to the recitals contained therein.

Gwin v. Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases

decided by district courts of apresl, however, have held that the recitals in
such a document are sdmissible to prove the truth of the facts recited. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 {1960); Kirkpatrick

v. Tapo 011 Co., 144 Cal. App.2d 4Ok, 301 P.2d 27k (1956). 4nd in some of

these cases the courts have not insisted that the hearsay statement itself be
acted upon as true by persons with an interest in the matter; the evidence has
been admitted upon s showing that the document contsining the statement 1s
geruine. The age of a document zlone is not a sufficient guarantee of the
trustworthiness of a stetement contained therein to warrant the gdmission

of the statement into evidence. Accordingly, Section 1331 maskes clear that the
hearsay statement itself must have been generally acted upon as true for at

least a generation by persons having an interest in the matter.

Article 14, Commercial, Scientific, and Similar Publicstions

§ 1340. Commercial lists and the like.

Comment. Section 1340 codifies an exception that has been recognized
by statute and by the courts in specific situations. See, e.g., COM. CODE §

2724; Emery v. So. Cal. Gas Co., T2 Cal. App.2d 821, 165 P.2d 695 {1946);

-10k3- §131
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Christiansen v. Hollings, 44 Cal. 4pp.2d 332, 112 P.2d 723 (1941).

§ 1341. Publications concerning facts of general notoriety and interest.

Comment. Section 1341 recodifies without substantive change Section

1936 of the Code of Civil Procedure.

§ 1340
§ 131
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Memorandum 64-66

Subject: Study No. 34(L) = Uniform Rules of Evidence (Evidence Code--
Division 10--Hearsay Evidence)

We have received no further comments on the hearsay divislon. There are,

however, several important matters that remsin to be considered.

Court-made exceptions; People v. Gould; inconsistent statements

At the last meeting, the Commission consldered whether Section 1200 should
permit the courts to conmtinue to fashion exceptiona to the hearsay rule. There
were not encugh votes to change the present policy of permitting the courts to
contime to fashilon exceptions. The Commission considered the fact that the prior

1dentification exception created in People v. Gould will probably be continued

as a result of the decision to permit the courts to create exceptions; btut there

were not enough votes either to codify the People v. Gould exception {in order

to make our list as complete as possible) or to expressly deny the existence of
such an exception. The Commission indlcated that it wished to consider the
matter further.

Related to the foregoing problem is the exceptlon for prior inconsistent
statements of witnesses. The Commission was concerned sbout the fact that this
exception permits & prior identification inconsistent with the testimony at the
trial to be shown as substantive evidence, while .1f the Geculd excepticn is not con:
tinued, a prior identification vouched for by the witness at the trial would not
be admissible as substantive evidence. There were Insufficlent votes to change
the prior inconsistent statement exception; btut the Commission asked the staff

to report on the effect of the exception on trial practice.

Inconsistent statements. We report on the exception for inconsistent

statements of witnesses first becsuse we think that the declgion here has some
=1~
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bearing on the decision to be made on the Bould matter.

We all know, of course, that under existing law prior inconsistent statew
ments of trial witnesses are not substantive evidence. Section 1235 will change
that rule. It is the existing law, alsc, that a party cannot impeach his own
witness in the abeence of surprise, etc. BSection 785 will change that rule.

A corollary of the foregoing rules is that even in those situations where
e party mey impeach his own witness (surprise, etc.) he is not permitted to do
80 uniess the witneses has given testimony unfavorable to the party. The party
may not impeach merely becasuse the witness has failed to give testimony the
party expected~-even though the party is surprised by the failure. People v.
Mitchell, 94 Cal. 550 (1892). The reason for this rule 1s that the impeaching
evidence is irrelevant when the witness has not given testimony that is damaging
to the impeaching party--there is no need to impair the credibility of a witness
whose testimony ls Innocuous.

A change in the inconsistent statement rule and a change in the impeach-
ment rule will also change the corollary rule just mentioned for the inconsis-
tent statement will no longer be irrelevant since it is substantive evidence of
the matters stated.

We think the best way to illustrate the effect of these changes is to
show how these rules would have operated in the decided cases.

People v. Jacobs, 49 cal. 384k (1874). J was convicted of

burglary for the purpose of rape. Prosecutlon called K as a

witness and asked if J had previously made threats that he would

comit the offense. K testified thet no threats were made. The

prosecution claimed surprise, cross-examlned K concerning such

statements by J, and still failed to get the desired arawers,

After laying the proper foundsation, the prosecution called deputy

sheriff D who testifled that K had stated to him that J had made
such threats.

The Supreme Court reversed, for K had glven no evidence
damaging to the prosecution and the prosecution should not have

-E-

MJIN 1490

4



been permitted to impeach. McKinstry, J., in concurrence said:
"But when a witness has not glven sdverse testimony, the party
calling him cught not to be permitted to prove that he made
statements which, if sworn to at the trial, would tend to make
out his case. To admit the proof of such statements would enable
the party to get the naked declarations of the witness before the
Jjury as independent evidence."

Under the Evidence Code, the decision would be affirmed be-
cause the "declarations of the witness"™ are "independent evidence.”

People v. Mitchell, 94 Cal. 550 (1892). € was shot to death
about midnight while standing on the back porch of a saloon in Red
Bluff. L was prosecuted and acquitited. M was then prosecuted for
the murder and was convicted. B was called as a defense witness.
B's brother was also charged with being implicated in the crime.

B testified that he did not attempt to get money from H to ald L
in fleeing and thus save his brother. The prosecution then called
H who testified that B had asked for money to aid L's flight, but
H testified that B did not ssy this was to save his brother. The
prosecution wae then permitted, after laying the proper foundation,
to show that H had testified in the first trial--the trial of L for
the mirder--that B had sald the money wae to save his brother.

The Supreme Court reversed, for H had not testified against
the prosecution; he had "simply failed to testify to a fact which
the district attorney thought he could prove by him."

Under the Evidence Code, the trial court's rulings would have been
correct.

People v. Crespl, 115 Cal. 50 {1896)., C was convicted of criminal
1ibel. The publication complained of reported that A, a newspaper
publisher, was paild by "the Camorra" to libel and vilify certain
people. "The camorra" was supposed to be a confederation of Italians
banded together for dishonest and dishonorable purposes. C called A
as & witness in an attempt to prove the existence of the camorrs and
A's connection with it. BHe asked A if A bhad not stated--giving time,
place, persons present--that he had instituted the prosecution of C
at the instance of others. A denied making the statement. D sought
to impeach with evidence of the statement, but the prosecution's obw
jection was sustained.

The Supreme Court affirmed. "It was an attempt by a party to
impeach his own witness, not because that witness had given hostlle
evidence which had taken him by surprise, but because he did not
admit what was sought to be elicited from him. Indeed, he was
apparently questioned for the sole purpose of impeachment, Such
practice is not permissible.”

Under the Evidence (ode, the trial court's ruling would be
erronecus.

-3
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Thiele V. Newman, 116 Cal. 571 {1897). P recovered a
Judgment for treble damasges for injury caused his land by a fire
originating on adjoining land. The incident involved three
parcels of property. P and D owned the outside parcels and R
owned the middle parcel. D hired R to tend D's stock. R testi-
fied that D told R to set fire to some grass on D's land. R aleo
testifled that, without instruction from D; R set fires on his own
land because he thought it would make the grass betier the follow-
ing year. It was a fire set on R's land that escaped and injured
P's land. P's theory was the R set the fire on R's land at D's
direction and for D's benefit; hence, D was llsble under respondeat
superior. P was permitted to produce two or three witnesses who
testified that R had said that the fire on R's land wes set for the
benefit of D.

The Supreme Court reversed for lack of evidence to show that
R set fire to his own land for the benefit of D.

Under the Evidence Code, the prior statements of R would be
admissible to prove the matters stated; but even sop, it seems
dubious that there was any evidence of an agency on the part of R
to set the fire 1n question.

Albert v. McKay & Co., 17k Cal. 451 (1917). A was killed by
machinery in a lumber mill where he was employed. There were no
eyewitnesses. The plaintiff widow's theory was tkat the machine
was negligently set in motion while A was working adjacent to it.
There was abundant evidence that the machine was not stopped prior
to the aceident and, hence, that the machine was not negligently
started. Plalntiff impeached one defense witness by showing that
he had said shortly after the accident that the machinery had not
been rumning and somebody must have started 1t after A had started
working. The plaintiff recovered a judgment.

The Supreme Court reversed for lack of evlidence. The impeaching
statement was held not to surport the verdlct because it was not sub-
stantive evidence.

Under the Evidence Code, the impeaching statement would be
substantive evidence. Whether the result of the case would be
changed is uncertain. The facts recited by the court indicate a lack
of evidence thatthe defendant knew or had reason to know A was where
he was.

People v. Brown, 81 Cal. App. 226 (1927). B was convicted of the
murder of C. The prosecution claimed that B~-or a co-conspirator--
struck C on the head and killed him. B claimed that C fell off a wind-
mill tower and struck his head on a cogwheel. The prosecution called
witness W (who had passed by at the time of the events in gquestion) and
asked him what he had seen. W replied that he had merely seen three
cars parked there. After laying the proper foundation, including
testimony by the distric attorney himself that W had told him that W
would testify differently, the prosecution called three witnesses who
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testified that W had said that he had seen ¢, the deceased,
stagzering out the back door "like a chicken with his bhead
cut off."” QOne witness testified that he had asked W, "like
& drunk man?"” and that W had replied, “"No, worse than that.
Like a chicken with the head cut off."

The DCA reversed, holding the admission of this testimony to
be error. W.had given no testimony damaging toc the prosecution; he
had merely falled to testify as expected. Hence, it was improper
to permit his Impeachment.,

Under the Evidence Code, the admission of this testimony would
bave been proper.

People v. Zoffel, 35 Cal. App.2d 215 (1939). 2 was prosecuted,
and convicted, as an sccomplice to an abortion~immrder committed by a
"defrocked" doctor (he had been comvicted of harboring John Dillinger).
The prosecution's theory was that Z was living with the doctor and
acting as his rmurse. The doctor sdmitted that a woman had been living
with him and acting as his murse, but he denied that she was 2. To
prove the nurse and Z were the same, the prosecution called the manager
of the apartment house; but the wiltness testified that the murse and 7
were not the same person. The prosecution then called a detective who
testified that the night Z was arrested ghe was taken to the apartment
house and that the manager had then identified her as the womsn living
in the spartment.

The DCA reversed for lack of evidence that 7 was the nurse vwho
participated in the sborticn-mrder, holding incidentally that prior
identification evidence was insufficient toc place Z at the apartment
house because such evidence merely impeached, it did not prove the
matters stated.

Under the Evidence (ode, this case might have had a different
result. Certainly, the prior identification is substantive evidence
under Section 1235. This case Is an interesting one to compare with
People v. Gould, for both involved pricr identifications. If the
Yeference to "1aw" is changed to "statute" in Section 1200, the prior
identification involwved here would stlll be substantive evidence; but
if the witnesses at the trial confirmed the prior ldentification in-
stead of denylng it, the prior identificatlion would be inadmissible
hearsay.

The foregoing cases amply illustrate the effect that Section 1235 will

have on the conduct of trials. Whether the effect is good or bad depends on the

relative reliability of the prior statements in comparison with the testimony

elicited from the witness at the trial. In some of the cases appearing above,

the out-of-court statements seem more reliable than the ate-trial testimony.

-5
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At lemst, 1t seems that the jury, seeing the witness on the stand and under
examination, might be in a good position to evaluate the relative reliability
of the in-court and out-of-court statements.

There can be no doubt, however, that the change of the hearsay rule to=
gether with the change of the impeachment rule will have a dramatic effect on
the way cases are tried. I wes surprised to find as meny cases as I did in
which the result on appeal actually turned on the effect of inconsistent state-
ments as substantive evidence. It seems likely that & great many more never
appear at the appeliate level because correctly decided below, and less well-
settled doctrines can be argued for appeal purpcses. It seems likely, too,
that because cases cannot be tried at the present time by impeaching your own
witnesses, cases just aren’t prepared for that type of presentation.

The Commission may retain the propoeal in Section 1235. Or, the Commission
may repeal Section 1235 and let inconsistent statements be used for Iimpeachment
purposes only. We recommend, however, that Section 1235 be retained. The jury
and judge have the witness before them subject to thorough cross-examinstion.
They have as adegquate a basls for determining the truth of the prior statement
as they do of the in=-court statement.

The Commission might restore the impeachment rule. We do not recommend
this course of action, for it represents a return to the idea that a party vouches
for the witbesses he produces--and this idea, we have been advised, dees not
correspond with the actual facts. In truth, a party must use the witnesses
available. He has no control over who has witnessed an event. The wilitnesses
are not his champions nor are they on his team. He should be able Lo utilize
such parts of their testifony as are of value to him and repudiate the rest.

The Commission might, too, retain only the rule that a party camnct im-

peach a witness with inconsistent statements if the witness has not testified
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to any daraging facts. This would confine the hearsay exception, then, to

those impeaching statements that would come in for impeachment purposes anyway.
This change would preclude a party from proving his case by impeaching witnesses
who have dissppointed him by falling to testify as he desires. We recommend
against such a provislon, however, for the ressons stated above for not deleting
Section 1235.

Court-made exceptions; People v. Gould. There 1s little we can contribute

here. The Commission is familiar with the problem. The problem involves those
previously made exceptions that the Commission has specifically considered and
failed to approve. The only one we know of is the prior identification excep-

tion invelved 1in People v. Gould. Unless the Gould rule 1z specifically repudi-

ated by statute, Section 1200 will permit the court to create the exception again
when the next case is presgented invelving the lssue.

If the Gould case is not to be specifically repudiated, the question is
whether it should be given statutory recognition so that our catalog of hearsay
exceptions will be complete. We proposed a rule at one time limiting the Gould
rule to those cases where the witness testifies that a true identification was
made at the prior time and the witness, because of memory failure, 1Is unable to
repeat the identification at the trial. The only question under such & rule is
the religbility of the evidence of the prior identification; and since that must
be proved by & percipient witness, the problems of relisbility are no greater

and no less than they are with any other kind of eyewitness testimony.

Police reports

At the last meeting, the Commission instructed the staff to add a provision
to both the business records rule and the official records rule excluding law
enforcement officers' reports from criminel actions. We have added such a pro-

vision, but we used the texrm "peace officer” because it is the more precise term.
-7
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Since this action was taken without benefit of a research study to indicate the
extent to which such reports are admissible or inadmissible under exilsting law,
we thought we should provide such a report. It may be that there are more re-
fined ways of eliminating the abusive use of police reports--if there is sny--
than by excluding them.altogefher. After all, in some cases, such reports may
be valuable to the defense as well as to the prosecution. Such a report, made
by an unavailable officer, may contain a declaration against penal interest
implicating another instead of the defendant, just as such a report may contain
an admission by the defendant implicating himself. Then, too, it may be impor-
tant to elther defense or prosecution to prove that the reported arrest took
place or took place at a particular time hoted in the arrest report.

The following discussion considers civil as well as criminal cases; but,
as Justice Peters once noted in a different context (presumptions), unless some
provision of law expressly provides otherwise the rules of evidence in criminal

cases are the same as they are in civil cases. People v. Hewlett, 108 Cal.

App-2d 358, 374 (1951); Pen. C. § 1102. Hence, restrictions on the admissibility
of police reports developed in civil cases are applicable to criminal cases as
well.

There are two bases for the admission of officisl documents under existing
Jaw: Section 1920 of the Code of Civil Procedure and the Uniform Business

Records as Evidence Act. Nilsson v. State Personne)l Board, 25 Cal. App.2d 699

(1938 )(admitting State personnel record prior to enactment of Uniform Business

Records /ct; Nichels v. McCoy, 38 Cal.2d 4k7 {1952} (cdmitting reccrd of test

rade . in ccrcnerts cffice as 2 business record).
Section 1920 states no conditions of admissibility for officilal records.
It says they are prima facle evidence of thelr contents. Despite the unqualified

statement in Section 1920, "[il]t has been held repeatedly that those sections
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{1920 and 1926] cannot have universal literal application.” Chandler v.
Hibberd, 165 Cal. App.2d 39, 65 (1958).

Before exploring the basis upon which the courts admit scme official
reports and exclude others despite the unqualified statutory language, we will
look at the Uniform Business Records Act. Section 1953fF of the Code of (Civil
Procedure (the operative section of the act) requires the court to find that
"the sources of inforwation, method and time of preparation were such as to justi-
fy its admission.” In giving meaning to this vague standard, the courts have
held that the person making the record have "had personal knowledge of the trans-
actions or obtained such knowledge from a report regularly made to him by scume
person employed In the business whose duty it was to make the same in the regular

course of business." Gough v. Security Trust & Savings Bank, 162 Cal. App.2d GO

{(1958).

This standard has been applied to official repcrts--including police and
similar reports-=-whether the report is offered under the official reports excep-
tion in Section 1920 or the business reccords exception in Section 1953f. Thus,
a transcript of the testimony given at a coroner's inguest, although an officlal
report, is inadmissible while the corcner's report of matiers known to him is

admissible. People v. Lessard, 58 Cal.2d 447, 455-456 (1962). A fire inspec~

tor's report on the origin of a fire in inadmissible when the report indicates
that it is not based on persomal knowledge of the inspector. Harrlgen v.

Chaperon, 118 Cal. App.2d 167 (1953). In Behr v. County of Santa Cruz, 172 Cal.

App.2d 697 (1959), the court held that a Ffire ranger's investigation report of
the origin of a fire was inadmissible as a business record hecause based on hear-
say, and that the report was still inadmissible if the ground urged was Sectlon
1920 of the Code of Civil Procedure ("The above mentioned code sections [§§ 1520,

1926] could never have been intended to apply to reports based entirely upon
hearsay"). —o-
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As a result of the foregoing doctrines, the courts have repeatedly
held that pelice reports are almost always inadmissible. In Maclean v.

City & County of San Francisco, 151 Cal. App.2d 133 (1957), the court

indicated that most such reports are inadmissible because based on the
description of withesses and others at the scene of the accident.

"Such informants, of course, have no business duty to render reports

to the police." At p. 1k3. The court indicated that either a police report
should show on its face that it is based con personal knowledge or a
qualifying witness should sc testify if it is to be held admissible.

Hoel v. City of Los Angeles, 136 Cal. App.2d 295 {1955), is to the

same effect. Holding a police report inadmissible, under both Sections
1920 and 1953f, the court said, "The extract frum the report which was
received at bar was essentially hearsay, as counsel for both sides
agsserted; it was not admissible under the suggested exceptions to the

1

hearsay rule . . . . At p. 310,

In contrast with the foregoing cases, however, Harris v. Alcoholic

Bev. Con. Appezls Board, 212 Cal. App.2d 106 {1963), held that police

reports are admissible tc prove the matters known to the police officer
making the report--such as the fact that an arrest was made. The guestion
before the court was whether a particular bar constituted a lav enforcement
problem because of the large number of arrests for drunkenness made on the
premises. The licensee produced testimony that few if any arrests for
druniiehness were made on the premises. In rebuttal, the ABC Department
introduced 101 arrest records of the San Francisco Police Department.

To show that the arrests were not frivolous, other records showing the

conviction of the arrested persons for drunkenness were also introduced.

-]l (0w
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One other matter should be noted in regard to the business records
and official records exceptions as they have heen developed by the courts.
Under neither exception is an incompetent opinion admissible merely

because it appears in an appropriate record. People v. Terrell, 138

Cal. App.2d 35 {1955), held that a diagnosis of "prob. criminal abortion"
was inadmissible even though contaired in 2 hospital record otherwise
admissible as a business or official record. '[ I]t constituted a conclusion
to which the doctor who made the notation could net have testiflied to if

called as a witness." Similarly, in Hutton v. Brcokside Hospital, 213

Cal. App.2d 350 (1963), 2 nurse's notation in a hospital record that a
patient "seemed too ill to be moved” was held inadmissible because the
matter stated "was not one upon which the nurse was qualified to give an

opinion." In Pruett v. Burr, 118 Cal. App.2d 188, 200 (1953), the court

guoted the following with approval: "but records of investigations and
inguiries conducted either wvoluntarily or pursuant to reguirement of law

by public officers concerning causes and effects, and involving the exercise
of judgment and discretion, expressions of opinion, and the making of
conclusions, are not admissible in evidence as public records."

In the light of the foregoing, there does not appear to be any abusive
use of police reports sanctioned by the cases under the existing law. The
amendments made to Sections lETi-and 1280 at the last meeting were
apparently desighed to keep cut official reports that are not admitted
under existing law. They resulted from a fear that the change in the
statutory language from that of Section 1920 to that of Section 2180 would
encourage the courts to admit reports based on hearsay.

To meet this problem, Sections 1271 and 1280 might be amended to
incorperate the limitation that the reports admissible under those sections

-1l
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be based on the personzl knowledgze either of the recorder or of 2 person
whose business or official duty it was to make such reports in the regular
course of the business or office.

Such an amendment would meet precisel:r the probiem that subdivisiocn
(b) of each section was aimed at. The present soluticn to the problem is
too broad. Where azlibi is in issue, either the prosecution of the defense
might want a particular arrest report admitted to prove or disprove the
claimed whereabouts of the defendant. We think that a police report should
be admitted to prove such a matter just as a hotel register is admitted

under the business records exception for the same purpose.

Section 1203-=-gross-examination

One minor defect seems to be present in the cross-examination section.
As a matter of policy, we think that a party should have the right to
cross-examine a hearsay declarant--vhether a party, witaness, etc.--if the
party would otherwise have the right to cross-exasnine the declarant in the
action. Por example, in a multi-party case, P may introduce witoecs W's oub-
of -court stafement. D, the party who called W orizinally, should not be
permitted to cross-examine W concerning the statement as W is his witness.
But the raticnale underlying Section 1203 indicates that defendant E, who
is adverse to defendant D, should have the right to cross-eXamine W concerning
the statement even if thé subject involved was not covered on D's direct
examination of W.

To accomplish this, Section 1203(b) might be modified as follows:

(b) Unless the party seeking to cross-examine the declarant

has the right apart from this section to cross-exsmine the declarant
in the action, this section is not applicable if the declarant is . . . .

Respectfully submitted,

Joseph B. Harvey ;
Assistant Executive Secretary MJN 1500
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DIVISION 10. [IIUARSAY EVIDENCE

CHAPTFR 1. GENFRAL PROVISIONS

§ 1200. The hearsay rule.

Comment, Section 1200 states the hearsay rule, The statement of the
hearsay rule found here iz based on the similar statement of the rule in
Rule 63 of the Uniform Rules of Evidence,

That hearsasy evidence is inadmissible unless the evidence is within an
exception to that rule has been the lew of CaliZornia sinece the

eaxrliest days of the state. See, c.ff., Pegple v. Bovu, 29 Cal.2d 321,

175 P.2d 12 {1946); Kilburn v. Riichie, 2 Cal, 145 (1852). Nevertheless,

Section 1200 is the first sfatutory statement of the rule., Code of Civil
Procedure Section 1845 (superseded by Evidence Code © T02) permits a witness
to testify concerning those facts only thet are personally known to him
"extcept in those few express cases in which . . . the declarations of others,
are admissible"; and that section has been considered to be the statutory

basis for the hearsay rule. People v. Spriggs, 60 Cal.2d s 389

P.2¢ 377, 380, 36 Cal. Rptr. 841, Okh (1964). It has been recognized,
hovever, as an insufficient basis for the hearsay rule, The seciion merely
states the requirement of personal knowledge, end a “ritness testifying to
the hearsay statement of ancther must have personal knowledge of that state-
ment just as he must have personal knowledge of any cther mpatter concerning

which he testifies. Sneed v. Marysville Gas etc. Co., 149 Cal. Tok, 708,

87 Pac. 376, 378 (1906).

~1000- § 1200
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"Hearsay evidence" is defined in Sectionl200 as "evidence of a state-
ment made cther than by a witness wvhile testifying ai the hearing that is
offered to prove the truth.of the matter stated.” Under existing case law,
tco, the hearsay rule applies only Lo out-of-court siatements that are
offered to prove the truth of the matter asserted. If the statement is
ofifered for some purpose other than to prove the fact stated therein, the

evidence is not objectionable under the hearsay rule. Uerner v. State Bar,

ol Cel.2q 611, 62, 150 P.2d 892, 856 (16kk4); Smith v. Uhittier, 95 Cel.

¢, 30 Pac. 529 (1892). See WITIIH, CALIFORNIA EVIDEZNCE §§ 215-218 {1958).
The wvord "statement" that is used in the definiiion of “hearsay evidence”
is Cefined in Section 225 as 'verbal conduct” or "nonverbal conduct o . .
intended . . .. as & substitute for vertel conduct,” Cf., Rule 62(1) of the
Uniforn: Dules of Evidence. Henece, eviience of a person’s out-of-court conduct is
net irndmissible under the heersay rule expressed in Section 1200 unless that
concuct is clearly assertive in character. HNonassertive conduct is not hearsay.
Some Californis cases have regarded evidence of nonassertive conduct as
hearsay evidence if it is offered to prove the actor's belief in a particular
fact as a basis for an inference that the fact believed is true. See, e.g.,

Estate of De Iaveaga, 165 Cal, 607, 62%, 133 Pac. 307, 314 (1913)}("the

manner in vhich a person whose sanity is in question was treated by his
family is not, taken alone, ccupetent substantive evidence tending to prove
insanity, for it is a mere extra-judicial expression of opinion on the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 ITuc. 65, 70 (192L4)

{"Circumstances of flight [of other persons from the scene of a crime] are
in tihe nature of confessions . . . and are, therefore, in the nature of beerssy

evicence').
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COther California cases, howvever, have admitted evidence of nonassertive
concuct as evidence that the beliefl glving rise to the ccnduct was based

on Tact. BSee, e.g., People v, Reifenstuhl, 37 Cal. ..;p.2d ko2, 99 P.24

564 (1940)(hearing denied)(incoming telephone calls made for the purpose
of placing bets admissible over hearsay objection to prove that place of
reccption was bookmaking establishment).

Under the Evidence Code, nonassertive cconduct is not regarded as hearsay
for two reasons: First, such conduct, being nonsssertive, does not involve
the veracity of the declarant; hence, one of the prineipal reasons for the
hearsay rule--to exclude declarations where the veracity of the declarant
camot be tested by cross-examination--dces not apply. Second, there is
freguently a guarantee of the trustworthiness of the inference to be drawn
fron: such nonassertive conduct because the actor has based his actions on
the correctness of his belief. To put the matter another way, in such cases
actions speak louder than words,

Cf course, if the probative value of evidence of nonassertive conduct
is cutwelghed by the likelihood that such evidence rill confuse the issues,
mislead the jury, or consume too much time, the judge may exclude the evidence
under Section 352.

Under Section 1200, exceptions to the hearsay rule may be found either
in statutes or in decisional law. This continves the pre-existing California
lawr; for inasmuch as the rule excluding hearsay was not statutery, the courts
have recognized exceptions to the rule in addition to those exceptions

expressed in the statutes. BSee, People v, Spriggs, 60 Cal.2d , » 389

P.2a 377, 380, 36 Cal, Rptr. 841, 844 (196k).

4 1201. Multiple hearssy.

Comment. Section 1201 makes it possible to use admizsible hearsay
to prove another statement was mede that 1s also admissible hearsay. For

example, under Section 1201, an official reporter’s tracscript

MJN 1503
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of the testimony =zt ancther tric) may be use” to prove the nature of the
testimony previously given (Section 1280), the former testimony may be‘ﬁsed
as liearsay evidence ({under Section 1291) to prove ilat a party made an
admissicn. The admission is admissible {Section 1221) +to prove the truth
of tae matter stated. Thus, under Section 1201, the evidence of the
adnission contained in the transcript 1s admissible Tecause each of the
hecisay statements involved is within an exeception to the Lesarssy rule.
Although no Celifornis case has been found where tue admissibility of
"multiple hearsay"” has been analyzed and discussed, The practice is
apravently in accord with the rule stated in Seetion 1201 See, e.8.,

Pecple v. Collup, 27 Cal.2d 829, 167 P.2d 71b {1946){transcript of former

testimony used to prove admissiocn).
Section 1201 is based on Rule 65 of the Uniform Rules of Evidence,

§ 1202. Credibility of hearsay declarant.

Comment. Section 1202 deals with the iImpeachwent of cne whose hearsay
statement is in evidence as distinguished from the impeaciment of a witness
who uas testified., It has two purposes: First, it makes clear that such
evilence is not to be excluded on iie ground that it is coliateral. Second,
it malkes elear that the rule applying to impeachment of a witness--that a
witiness mey be impeached by a prlor inconsistent statement only if he is
provided with an opportunity to explain lt--deoes not apply to a hearsaya
declarant.

The California courts have permitted a party to impeach hearsay evidence

]
given under the former testimony exceptlon with evidence of an inconsistent
statenent by the hearsay declarant, even though the declarant hsd no

opportunity to explain or deny the inconsistency, wvien the inconsistent

staicenent was made after the former testimony was siven. People v, Collup,

27 Cal.2d B29, 167 P.2d Tik (1945). The courts iave also permitted dving

-1C03 -~ § 1201
§ 1202
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declarations to be impeached by evidence of contradiciory statements by

the Ceceased, although no foundation was laid. People v, Lawrence, 21 Cal,

365 {1863). Apparently, however, former testimony may not be impeached by
evidence of an inconsistent statement made prior to the former testimony
unless the would-be impeascher either 4id not know of the inconsistent
statement at the time the former testimony was given or provided the
declarant with an opportunity to deny or explain thc inconsistent statement.

Feople v. Greenwell, 20 Cal. App.2d 266, 66 P.2d 67k (1537) as limited by

People v. Collup, 27 Cal.2d 829, 167 P.2d T1lh (1gk6).

Section 1202 substitutes <for this case law a wuiform rule permitting
a hesrgay declarant to be impeached by inconsistent statements in all cases,
whevher or not the declarant has been given sn opportunity o deny or
explain the inconsistency. If the hesrssy declarant is unavailable as e
witness, the party against whom tle evidence is admitted should not be
deprived of both his right to cross-examine and his right to impeach, Cf.,

People v. Lawrence, 21 Cal. 368, 372 (1863). If the hearsay declarant is

available, the party electing to use the hearssy of such a declarant should
have the burden of calling him o explain or deny any alleged inconsistencies.

Of course, the trial judge may curdb efforts to impeach hearsay decler-
ants if he determines that the inguiry is straying into remote and collatersl
pmatiers., Section 352.

Seection 1202 provides that inconsistent statemenis of a hearsay declarant
may not be used to prove the truth of the watters stated. In comtrast,
Secticn 1235 provides that evidence of prior inconsistent statements made
by a trial witness may be admitted to prove the trutih of the matters stated.

nless the declarant is a witness and subject to cross-exomination upon the

~1004- § 1202
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su-ject matter of hls statements, <there is not a sufTicient guarantee of
the trustworthiness of his out-of-court statements to warrant their
recclriion as substantive evidence unless they fall within scme recognized

exception to the hearsay rule.
Section 1202 is based on Rule 65 of the Uniform Rules of Evidence.

§ 1203. Cross-examination of hearsay declaerant.

Ccmment . Heersay evidence is generally excluded from evidence because
of the lack of opportunity for the adverse party to cross-examine the

hearsay declarant before the trier of fact. People v. Bob, 29 (Cal.2d

321, 325, 175 P.2d 12, 15 {1946), In scme situations, hearsay evidence is
adritted because of some excepticnal need for the evidence and because there
is scme circumstantial evidence of Trustworthiness that justifies a viclatien

of a party's right of eross-examination. People v. Ivust, 47 Cal.2d T76,

785, 306 P.2d 4Bo, 8% (1957); Twmey v. Sousa, 1:6 Cal. App.2d 787, 791,

304 P.2d 1025, 1027-1028 (1956).

Zven though it is necessary or desirable to permit some hearsay evidence
to be recelved without guaranteeing the adverse party the right to eross-
examine the deelarant, there seems to be no reason to prchibit the adverse
party from cross-examining the declarant altogether, The policy in favor
of cross-examination that underlies the hearsay rule, therefore, indicates
that the adverse party should be accorded the right to call the doclorant
of o statement  that has been received and to cross-examine him concerning
the cubject matter of his statement.

Hence, Section 1203 has been included in the Ividence Code to reverse,
inscfar as a hearsay declarant is ccncerncd, the troditicrel rule that a
witness called by a party is a witness for that pariy and may not be cross-
examined by him. As & hearsay declarsnt is in praciical effect & witness

~1005- § 1202
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agelnst that party, Section 1203 gives the party against whom & hearsay
statement 1s admitted the right to call and cross-examine the hearssy
deciarant concerning the subject matter of the hearsay statement just as
he has the right to cross-examine the witnesses whko appear personally and

testily against him at the trial.

§ 120k, Hemrsay statement offered azalnst criminal cefendant.

Comrent. In People v. Underirocd, 61 Cal.2d _ , ~ P.2d __ , 37 Cal. Rptr.

313 {1564}, the California Supreme Court held that a prior inconsistent
statement of a witness could not be introduced to impeach him in g eriminal
trial when the prior inconsistent statement would have been inadmissible
&s an involuntary confessicn if the wltness had been the defendant. Section

71204 applies the primciple of the Underwood decision to all hearsay statements.”

§ 1205, Pretrial notice of certain hegrsay statements.

Comment. The intrecduction of bLearsay evidence vill, in many instances,
deprive the party asgainst whom the evidence 1s offered of the right to
cross-¢gamine the hearsay declarant. To compensate for this loss, Section
1205 requires that the proponent of cerfain kinds of hearsay evidence
provide the adverse party with preirial notice of his intention to offer
the hearsay. The adverse party is thus afforded the opportunity to
imrestigate the accuracy of the perceptions and the veracity of the
orizinal declarant; and, in sore cases, he will be able to require the
apresrance of the original declarant for cross-exaninaticn under Section
1203,

The kind of hearsay menticned In Section 1205 are limited to those where
there sppears to be an especial need to lnvestigats the accuracy of the
hearsay statement as distinguished from the accuracy of tle evidence of

the statement that is being offered., For example, business snd officisal
¢ 1203 MJN 1507
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recoids are included becsuse thesge writings sometines contain mediesl
diaznoses and similar opinions of declarants who will not be present to

give direct testimony. OSee, e.g., licDowd v. Pigin Vhistle Corp., 26 Cal.2d

696, 160 P.2d 797 (1945); People v. Gorgol, 122 Cel.App.2d 281, 265 P.21 &
(1953). As the introduction of hearsay of this naiure deprives the adverse
party of his right to cross-examinc the auth® of such an opinion, he

should at least have the cpportunity to investigate the sufficiency of

the basis for the opinion., On the other hend, judguents are excluded; for
the veracity of the judge and jurors who determined the matters decided

in the judgment is not really involved,

Section 1205 applies only to hearsay statements thet are in writing
irn order to provide easily identifiable categories of evidence that are
subrject to the notice requirement and, thus, to aveoid any possibility of
creating & trap for litigants and their counsel.

Section 1205 is based in Principle on Rule 64 of the Uniform Rules of

Evilence.,

§ 12056. 1o implied repeal.

Comment. Although some of the statutes providing for +the admission
of hearssy evidence will be repealed when the Evidence Code is enacted,
there will remain in the veriocus coles a number of statutes which, for the
most part, are narrowvly drawn to make 8 psrticular itype of hearssy evidence
adriissible under specifiecally limited circumstences. It is neithexr
desirable nor feasible to repeal these statutes. Section 1206 mekes it
clear that these statutes will not e impliedly wepealed by the enactment
of the Evidence Code.

-1006,1- ¥ 1205
§ 1206
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CHAPTER 2. EXCEFTICHS TO THE HEARS,Y RULE

Article 1. Confesszsions and Admissicns

§ 1220. Confession or sdmission of ecriminal defendant.

Ccrment, Section 1220 restates the existing law governing the
adnissibility of the confession or zdmission of a defendant in & eriminal

acticn. People v. Jones, 2 Cal.2d €01, 150 P.2d $01 (19h4); People v. Rogers,

22 Cal.2d T87, 1kl P.2d 722 {1943); People v. Loper, 159 Cal.6, 112 P. 720

{1910)}; People v. Speaks, 156 Cal. fpp.2d 25, 319 P.2d 709 {(1957); Pecple v.

Haney, 46 Cal. App. 317, 189 Fac. 338 (1920); Feople v. Iiscnba, 1k Cal.od

ko35, obP.2d 569 (1939); Pecple v. fichley, 53 Cal.2d 160, 346 P.2d 76k (1959).
See alsg Tentative Reccmmendation and a Study Relating to the Uniform Rules
of cridence {Article VIII. Hearsav iyidenee), 4 CAL, LAU

REVISION CCMM'N, REP., REC. & STUDIDS at 475-L82 (1963).

flthough subdivision (b} is technieally unnecessary, for the sake of
conpleteness it 1s desirable to give express recognitien to the fact that
any rule of admissibility estabiished by the Legislature is subject to the

requirements ¢f the Federal and State Constitutions.

§ 1221. Admission of party to civil action.

Comment., Section 1221 states existing law as found in Code of Civil
Procedure Sectipn 1870(2). The raticnale underlying this exception is
that the party cannct object to the lack of the right to cross-examine the
declarant, since the party himself made the statement. Moreover, the party
can cross-examine the witness who testifies to the party's statement and can
deny or explain the purported adumissicn. The statenent need not be one which

would be admissible if made at the hearing. See Shields v. Oxpard Harbor

Dist., 46 Cal. App.2d 477, 116 P.2d 121 (19L1).

-1007- § 1220
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§ 1e22. Adoptive admission.

Comment, BSection 1222 restates and supersedes sutdivision 3 of Cede of

Civil Frocedure Section 1870. See Tentative Recommerdaticn and a Study

Relating to the Uniform Rules of Gvidence (Article VITI. EHearsay Evidence),

L CLL. ILAW REVISICN CCMM'N, REP,, RiC. & STUDIES at A48 (1563).

§ 10703, Authorized admission.

Comment, Sectlon 1223 provides a hearsay exceritlon for suthorized
admissions. Under this exception, if a party authorized an agent to make
statements cn his behalf, such stetements may he intrecduced against the
party under the same conditions as if they had been macde by the party himself.
Secoicn 1223 restates apd supersedes the first poriicn of subdivisicn 5 of Code

of Civil Procedure Section 1870. Tentative Reccrzendaticn and a Study Relating

to the Uniform Rules of Evidence (&riticle VIII, Hecrsay Ividence), 4 CAL.

L7 REVISION COMM'N, REP., REC. & STUDIES at h8h o0 (1963},

§ 1024, Admission of co=-conspiraior,

Ccmment. Section 1224 is a specific example of a kind of authorized
aduission that is sdmissible under Section 1223. LYhe siatement iz admitted

because it is an mct of the counspiracy for which the paxrty, as a co=-conspirator,

is lermally respopsible. People v. Lorraine, GO Cal. App. 317, 327, 265 Pac.
893, (1928). See CAL. CCNT. ED. PAR, CALIFCRNIA CRIMINAL IAW PRACTICE
hri-hy2 (1964). Section 1224 restates and supersedes the provisions

of subdivision 6 of Cocde of Civil Frocedure Section 1870.

§ 1225. Statement of agent, partner, or employee.

Comurent. Section 1223 mekes authorized extrajudicial statements
adnissible. Section 1225 goes beyond this, making aduissible against a party

§ 1222
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specified extrajudicial statements of an agent, paritner or cuployee, whether
or rot authorized. A statement is admitted under Tecilon 1225, however, only
if it would be admissible if made vy the declaranmt o the hearing whereas

nc such limitation is appliceble to authorized adaicsions.

The practical scope of Sectlon 1225 is quite limited. The spontaneous
statemenis that it covers are admissible under Seciicn 1240. The self-
inculpatory statements which I% ccvers are admissible under Seetion 1230 as
declarations against thbe declarant's interest. Where the declarant is a
witness at the trial, many other statements eovered by Seciion 1225 would
be admissible as inconsistent statoments under Section 1235. Thus, Seetion
1575 has independent significance cnly as to vrauthcrirzed, nonspontaneous,
nonineulpatory statements of agenis, partners and employees who do not
testify at the trial concerning the matters within the scope of the agency,
partnership or employment, For example, the chaufleurts sitatement following
an accident, "It waen't my fault; the boss lost his head and grabbed the
wheel," would be inadmissible as a declaration against interest under Section
1230, it would be inadmissible as ai authorized admlssion under Sectlon 1223,
it would be inadmissible under Secticn 1235 unless the employee testified
inconsistently at the trial, it would be inadmissible under Section 1240

unless mede emopteneously, but it would béwdmissible under Section 1225.

Section 1225 is based on Rule 53{(9)(a) of the Uniform Rules of
Fricence; and it goes beyond existing California lav as found in
swhcivision 5 of Section 1870 of the Code of Civil [rocedure (superseded
by Tvidence Code Section 1223). Under exlsting California law only the
stascnents that the principal has authorized the agent to wake are admissible.

Petorson Bros. v. Mineral King Fruli Co., 1k0 Cal, Gol, T4 Pac. 162 (1903).

-1009-
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There are two justifications for the limited exlension of the exception
for agents' statements provided by Section 1225. Tirst, because of the
relationship which existed at the time the statement vas made, it is unlikely
that the statement would have been made unless it wvere true, Secdnd, the
existence of the relationship mekes it highly likely that the party will be
able to meke an adequate investigaticn of the statement without hawing to

resort to cross-examination of the ceclarant in gpen court.

§ 1225. Statement of declarant whose liability ot bregeh of duty is in issue.

Comment., Sectlon 1226 restates in substance a hearsay exception found
in Gection 1851 of the Cede of Civil Frocedure {superseded by Evidence Ccde

Sections 1226 and 1302). Cf.; Butie County v. Morgan, 76 Cal. 1, 18 Pac.

115 (1088}; Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956);

Stantard 0il Co. v. Houser; 101 Czal. App.2d 480, 225 P.2d 539 (1950). Seciion

1226, however, limits this hearsay exception to eivil actions: Much of the
evidence within this exception is also covered bty Seeticn 1230, which zekes
adnissible deelarations against inverest. However, to be admissible under
Section 1230 the statement must have teen agaiust <he declarantts interest

when mede whereas this requirement is not stated in Jeeticn 1286. A

comparable excepticn is found in Bule 9{e¢) of the Unifcxm Rules of Evidence.
- Zode of Civil Procedure Seccion 1951 has heen construed to admit

statements of a declarant whose breach of duty gives rise to a liabiliity
on the part of the party agsinst whom the statementis are offered. Nye &

Nissen v, Central ete. Tns. Corp., 1 Cal. App.2d 57C, 163. P.2d 1CO

{10L5). Section 1226 of the Evidence Code refers specifically to

§ 1225
<1010~ § 1906
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"breach of duty" in order to admii statements of a declarant whose breach
of duty Is in issue without regard Lo whether thai bieach gives rise to
a 1ligbility of the party egainst vhowm the statements are offered or
merely defeats a right being assericd by that part;. For example, in

Inceam v, Bob Jaffe Co., 139 Cal, App-2d 193, 293 F.2d 132 {1956), a statement

of a person permitted %o operate a vehicle was admiiied against the owner
of the vehicle in an action seekins to hold the owner lisblc on the deriva-
tive 1iability of wvechicle owners eztablished by Vehicle Code Section
17150, Under Section 1226, the statement of the declarant would also be
aliniassible against the owner in an action brouvght vy the owmer to recover
for damage to his vehicle where the defense 1s based on the contributory
nezligence of the declarant.

Section 1302 supplements the rule stated in Section 1206. Section 1302
pernits the admission of Jjudgments sgainst a third person when one of the
issves between the parties is the 1iability, cobligation, or duty of the
third person and the judgment determines that lisbility, obligation, or
duiy. Together, Sections 1226 and 1302 codify the holdingc of the cases

applying Code of Civil Procedure Ccciion 1851l. See Tentalive Reccmmendation

anc a Study Rel@bting to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), h CAL. IAW REVIZION COMM'N, BFP., REC. & STUDIES at

hoi-kos (1963).

§ 1227. Statement of deplarant whose right or title is in issue.

Comment.. Sectlon 1227 expresses a common law axcepilon to the hear-
say rule that is recognized in part In Code of Civil Procedure Section

180, Section 1849 (whieh is superseded by Section 1227) permits the

-101C.1- . & 1226
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stalements of predecessors in interest of real proporty to be admitted
against the sueccessors; however, the California cases follor the general
rule of permitting predecessors' sietements to be adnitied sgainst successors

of either real or personal property. Smith v. Goetlz, 159 Cal. 628,

115 Pac. 223 (1911); U4 Wigmore, Evidence$§ 1082 et seq. (3a ed. 1940).
section 1227 supplements the rule provided in dection 1226, Under
Section 1226, for example, & pariy scuing an execulor on an obligation
incurred by the decedent prior to liis death may inuvroduce admissions of
the Gecedent, Similarly, under Section 1227, a part; sued by an execubor
on an obligation claimed to have been owed to the decedent may introduce
adnissions of the decedent.
It should be noted that, wider subdivision (b), "statements made before

title accrued in the declerant will not be receivable, On the other hand,

the time of divestiture, after which no statements could be treated as admis-
sicos is the time when the party asainst whom they are offered has by
his own hypothesis acquired the title; thus, in a suii, for example, between
A's lleir and A's grantee, A's statements at any time before his death
are recelvable aginst the heir; bul only his stateuments velore the grant
are receiveble against the grantee.” U4 Wigmore, Evidence § 1082,
p. 153 (38 ed, 1940).

Despite the limitaticns of Sectilon 1227, some statements of a grantor
made after divestiture of title will be admissible; but another theory
of simissibllity must be found, Tor example, later statements of his state
of mind way be admissible on the issue of his intent, Sections 1250,
1251. And wvhere 1t 1s claimed that a conveyanee was in fraud of creditors,

the later stateflznts of the grantor ray be admissible, not as hearsay, but

~-1010.2- § 1ee7
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as evidence of the fraud itself, (Cf. Bush & Malleti Co, v. Helying, 134

Cal. 676, 66 Pac. 967 {1901)) or they may be admissible as declarations

of a co-conspirator in the fraud (Cf. McGee v, Allen, 7 Cal.2d 468, 60 P.oa

1026 (1936)). See genmerally L igmore} B¥idence i 1056 (34 ed.

1cko},

§ 1208, Statement of declarant in action for his vrongful injury or death.

Comuent., Under the pre-existing Celifornia lawr, an almission by a
decclent is not admissitle agalnst liis heirs or representatives in &

" wrongful desth action brought by them. Hedge v, Uilliams, 131 Cal.

455, 64 Pac. 106 (1S0L); Cerr v. Duncan, 90 Cal, fpp,2d 28g 202 P.2d

855 (1949); Marks v. Reissinger, 35 Cal. App. bk, 158 Pac. 243 (1917).

The reason is that the action is & new action, not nerely & survival of
the decedent's action.
Thiz rule has been severely criticized and does not refilect the thinking

of most American courts. Carr v. Duncan, 90 Cal. i.:.20 282, 285, 02 P.2d

855, 856 (1949). Under Ccde of Civil Procedure Section 1851 {superseded
by vidence Code Section 1226}, the admissions of a decedent are admissible
to ectablish the limbility of his esxecutor. Similariy, when the executor
brings an action for the decedent's death under Code of Civil Proecdwe
Section 377, the defendant should be permitted to Introduce the admissions
of the decedent. Without such a rule, in an action between two executors
arising out of an atcddent killing vwoth partieipants, the plaintiff
executar would be able to introduce admissions of the defendant's decedent
but the defending executor would be uw-able to introduce admissicns of the
plaintiffis decedent.

~1010,3- g 123%
12
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Section 1228 changes the rule announced in the California cases and
makes the admissions of the decedent admissible in wrongful. death actions.
It provides a similar rule for the analogous cases arising under Code
of Civil Procedure Section 376.

Dection 1228 reccgnizes that there is no reason, other than a technieal
procedural rule, to treat the admissions of a plaintilf’e decedent differ-
ently from those of =z defendant'sdecedent in sn action brought under
Code of Cilvil Proceédure Section 377. The plaintiff in a vrongful death
case--and the parent of an injured child in an action under Code of Civil
Prociure Section 376--in reality stends so completely on the right of the
deceased or injured perscn that such person's admissions of nonliability of
the defendant should te admitited against the plaint!ff, even though as a

technical matter the plaintiff is asserting an indeuendent right.

=1010, k= § 1228

MJIN 1516




Prepared for Sept.196k Meeting

Article 2. Declarations Against Interest

§ 1230. Declaraticn against interest,

Commert . Section 1230 codifies the hearsay excection for declarations
against intersst as that exception bas been developsd in the California

courts. People v. Spriggs, 60 Cal.zd __ , 389 P.2¢ 377, 36 Cal. Rptr.

841l (1664). It is not clear, however, whether existing lav extends the
declaration against interest excepiion to inelude statements that mske
the declarant an object of hatred, ridicule, or social disgrace in the
community.

Section 1230 supersedes the partial and inaccurate statements of the
declarations agalnst interest exceplion found in Code of Civil Procedure

Sections 1853, 1870(4), and 1946{1). See People v. Spriges, 60 Cal.2d at .

36 .22 at 360-381, 36 Cal. Rptr. at S4h-845 (1964}, Section 1230 is based

in large psrt on Rule 63(10) of the Uniform Rules of Uvidence, The require-
mens that the declarant have "sufficient knowledge of the subject" continues
the similar common law reguirement stated in Ceode of Civil Procedure Section
1853 that the declarant must nave bad some peculiar means--such as personal
observatiom~-for c¢btaining accurate knowledge of the matter stafed. See §

Wigmore, Evidence § 1471 (3d ed. 19L0).

Article 3. Prior Statements of Witnesses

§ 1235. Prior inconsistent stgtement.

Comment. Under existing law, a prior statement of a witness that is
inconsistent with his testimony at the trial is admissible, but because of the
hearsay rule such statements may not be used as evitence of the truth of the
matters stated. They may be used only to cast discredlt on the testimony given

at the trial. Albert v. McKay & Co., L7h Cal. 451, 456, 163 Pac. 666, 668 (1917).

Section 1235, however, permits a prior inconsistent statement of a witaess

to be used as substantive evidence if the statement 1s ctherwlse § 1mon
-1011- § MIN 1517
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wmissible vnder the rules relating to the impeachment of witnesses. In
rigw of the fasl that the declarent is in court and ney be examined and
crogg-examined in regard to his statements and their subject matter, thers
seems to be 17ttle resmson to perpetuate the subtle distinction made in the
cazes. It 1s not reaiistic to expect a jury to understand that they cannct
believe a witness was telling the vruth cn a forrer occasion when they
believe the contrary story given at the trial is not true. Moreover, in
many cases the prior inconsistent statement is more iikely to be true than
Sae vestimony of the witness at tvhe trial because 1t was made nearer in
time to the matter to which it relates and is iess likely to te influenced
by the controversy that gave rise to litigation.

section 1235 will parmit a nariy to establish a prima facle case by
Lvvrodueing prior inconsistent statements of witnesscs. This change in
“he law, however, will provide a party with desirable protection against the
"turncoat” witness who changes his story on the stand and deprives the party

:nlling him of evidence essential o his case,

§ 1236, Prior consistent statement.

Comaent . Uoder existing law. & prior statement of s witness that is
~onsistent with his testimony at the trial is admissible under certain
conditvions when the credibility of the witness has been ettacked. The

ctatement is adnitted, howaver, only o rehabilitate the witness--to support

are credibility -and not as evidence of the truth of the matters stated.

)

Pecple v, Kynette, 15 Cal.2d 731, 753-T54, (19403,

Section 1236, however, permits a prior consistent statement of a witness

to be used as substantive evidence if the statement is otherwise admissible

~1012- 5 1235
§ 1236
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under the rules relating to the rehabllitation of impeached witnesses.
The reasons for this change in the law are much the same ags those discussed

in the Comment to Section 1235.

§ 1237. Past recollection recorded.

Comment. Sectlon 1237 provides a hearsay exception for what is usually
referred to as '"past recollection rccorded." The section makes no radieal
departure from existing lav, for its provisions are taken largely from the
provisions of Seetion 2047 of the Cocde of Civil Procedure, There are,
hovrever, two substantive differences between Section 1237 and existing
California law:

Tirst, existing law requires that a foundation ve laid for the admission
of such evidence by showing (1) that the writing recording the statement
vas made by the witness or under his direction, (2) that the writing wss
made at & time when the fact recorded in the writing actually occurred or at
such other time when the fact was fresh in the witness' memory and (3)
that the witness "knew that the same was correctly staied in the writing."
Unéer Secticn 1237, however, the writing may be made not only by the witness
himself or under his direction but also by some other person for the purpose
of recording the witness' statement at the time it vas made. In addition,
Section 1237 permits testimony of the person who recorded the statement to
be used to establish that the writing is a correct record of the statement.
SuflTiclent assurance of the trustirorthiness of the statement is provided
if the declarant is avallable to Testlfy that he made a true statement and
the person who recorded the statement is available to testify that he
accurately recorded the statement.

-1013- § 1236
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Second, under Secticon 1237 the document or other writing embedying the
statement is itself admissible in evidence whereas under the present law
the declarant reads the writing on the witness stand .and the writing is
not ctherwise made a part of the record uwnless it is offered in evidence by

the adverse party.

irticle 4. Spontaneous, Contearoranecus, and Dying Declarations

§ 12L0. Spontaneous statement.

Comment. Section 1240 is a ccdification of the existing exception to

the hearsay rule wiich mekes excited statements admissible.,  Showalter v.

Hestern Pacific R.R., 16 Cal.2d 460, 106 P.2d 895 (1940); Tentative Recom-

mendation and a Study Relating to the Uniform Rules of Evidence (Article VIII.

Hearsay Evidence), 4 CAL, LAV REVISICHN COMM'N, REP., REC. & STUDIES LE5-L66

{1¢53). The rationale of this execption is that the spontaneity of such
statetients and the declarant's state of mind at the time when they are made

provide an adeguate guarantee of thelr trustworthiness.

§ 124%i. Contemporanecus statement.

Comment., Section 1241, which provides a hearsay excepiion for contem-
poranecus statements, may go beyond existing law, for ne Californie case in
point has been found. Elsevhere the authorities are coenflicting in their
regrlits and confused In their reasoning owing to the tendency to discuss tke

rovlem o i erms o sLas., ee Tentative Reccomendation and a
prool nly in terms of res gesiae. See Tentat R dat d

Stuly Relating %o the Unifcrm Rules of Evidence (Axcicle VIII. Hearsay

Evidence), 4 CAL. IAW REVISICHN COMI'N, REP., REC, & STUDIES at L66-L68

(1¢63).
-1014- § 1237
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‘he statements admissible wider sucdivisicn (2) are highly trustworthy
because: (1) +the statement being simultaneous with the event, thereris
no nemory problem; (2) there is little or no time Tor calculated misstate-
ment; and {3} the statement is usvally made to one vho has equal opportunity
to observe and check misstatements, In applying this exception, the couris
should insist on actual contemporaneousness; otheririse, the trustworthiness

of the statements beccmes questionable.

~1015- § 12hy
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§ 1242. Dying declaration.

Comment. Section 1242 is & broadened form of the well-established
exception to the hearsay rule which wmskes dying declarations admissible.
The existing law--Code of Civil Procedure Section 1870(4)} as interpreted by
our courts--makes such declarations admissible only in crimingl homicide actions
and only when they relate to the immediate cause of the declarant's death.

People v. Hall, 9% Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). See Tentative Recommendation

and a Study Relating to the Uniform Rules of Evidence (Article VIII. BHearsay

Evidence), 4 CAL. 1AW REVISION CCMM'N, REP., REC. § STUDIES 472-473 (1963).
The rationale of the exception--that men are not apt to lie in the shadow of
death--is as applicable tc any other declaration that a dying man might make
as 1t is to a statement regarding the immediate cause of his death. Moreoveus,
there 1s no rationsl basis for differentiating, for the purpose of the .
admissibility of dying declarations, between civil and criminal actions, or
among various types of criminal) actions.

Under Section 1242, the dying declaration is admissible only if it would
be admissible 1f made by the declarant at the hearing. Thus, the dying
declaration is admissible only if the declarant would have been g competent

witness and made the statement on personal knowledge.

Article 5. ©Staternents of Mental or Physical State

§ 1250. Statement of declarant's then existing physical or mental condition.

Comment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant’s then existing physical or mental condition. It

-1016- § 1250
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codifies an exception that has been developed by the courts.
Thus, under Sectlen 1250 as under exlsting law, a statement of the
declarant’s state of mind at the time of the statement is admissible whsn that

state of mind 1s itself in issue in the case. Adkins v. Brett, 184 C=l. 252,

193 Pec. 5 (1920). A statement of the declarant's then existing state of miand
is also admisslble when relevant to show the declarsnt's state of mind st &

time prior tc the statement. Watenpaugh v. State Teachers’ Retirement, 51

{al.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.24

530 {(1942); Estate of Anderson, 185 (al. 700, 158 Pac. 407 (1921); Williams

v. Kidd, 170 Cal. 631, 151 Pac: 1 (1915)}. Section 1250 also makes a statement
of then existing state of mind admissible to “"prove or explain acts or conduct
of the declarant." Thus, a statement of the declarant's intent to do certain

acts is admissible to prove that he 4id those acts. People v. Alcalde, 24

Cal.2d 177, 148 P.2da 627 (1944); Renjamin v. District Grend Todge, 171 Cal. 260,

152 Pac. 731 (1915). Statements of then existing pein or other bodily condition

are also sadmissible to prove the existence of such condition. EBloombherg v.

laventhal, 179 Cal. 616, 178 Pac. 436 (1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 {1914).

A statement is not admissible under Section 1250 1f the statement was
made under such circumstances that the declarant in making such statement had
motive or remson to deviate from the truth. See Section 1253 and the Comment
thereto.

In light of the definition of "hearsay evidence" in Section 155, &
digtinction should be noted between the use of a declarant’s statements of his
then existing mental state to prove such mental state and the use of a declarant's

statements of other facts as clrocumstantisl evidence of hig mental state.

3017w § 1250
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Under 1se Evidence Code, if the declarant's statemenis are not being used to
prove the truth of their contents but are belrg used as circumstantial evidence
of the declarant's mental state, no hearsay problem is involved. See the
Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to be
used to prove the fact remembered or believed. This limitation is necessary
to preserve the hearsay rule. Any statement of a past event is, of course,
a statement of the declarant's then existing state of mind--his memory or teliéf-=-
concerning the past event. If the evidence of that state of mind--the statement
of memOry--Were admissible to show that the fact remembered or believed actuslly
occurred, any statement narrating a past event would be, by & process of
clrcuitous reasoning, admissible to prove that the event oceurred.

The limitation in Section 1250{b)} is, in gemeral; in accord with the law

developed in the California cases. Thus, in Estate of Anderson, 185 Cal. 700,

198 Pac. 40T (1921), a declaration of a testatrix made after the execution cof
a willl to the effect that the will had been made at an aunt's request was held
to be inadmissible hearsay "because it was merely a declaration as to a past
event and was not indicative of the condition of mind of the testatrix at the
time she made 1t." 185 Cal. at 720, 198 Pac. at L15 (1921).

A major exception to the principle expressed in Section 1250(b) was created

in People v. Merkouris, 52 Cal.2d 672, 34 P.2d 1 (1959). That case held that

statements made by the victims of a double homicide relating threats by the
defendant were admissible to show the victims' mental state-~their fear of the
defendant. Their fear was not itself in issue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct

~-1018- § 1250
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engendering the fear, i.e., that the defendant had in fact threatened them.
That the defendant had threatened them was, of course, relevart to show that
the threats were carried out in the homlcide. Thus, in effect, the court
permitted the statements to be used to prove the truth of the matters stated

in them., In People v. Purvis, 56 Cal.2d 93, 362 P.2d 713, 13 Cal. Rptr. 801

{1961), the doctrine of the Merkouris case was limited to cases where identity
is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of that
cage is repudiated btecause it is an attack on the hearsay rule itself. Other
exceptions to the hearsay rﬁle are based on some pecullar reliability of the

evidence involved. People v, Brust, 47 c¢al.2d 776, 785, 306 P.24 480, (1957).

The exception created by Merkouris was not based on any evidence of the
reliability of the declarations, it was based on a rationale that destroys the

very foundation of the hearsay rule.

§ 1251, Statement of declarant's previously existing physical or mental conditiqn.

Comment. BSectlon 1250 forbide the use of a statement of memory or
belief to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental state to be used to
prove the previous mental state when the previous mental state is 1ltself in
issue in the case. If the past mental state is to be used merely as circum-
stantigl evidence of some cther fact, the limitation in Section 1250 still
gpplies and the statement of the past mental state is irmdmisaiblie hearsay.

Section 1251 is generally consistent with the California case law, which
also pernits a statement of s prior mentel state to be used as evidence of that

§ 1250

§ 1251
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mental state. See, e.g., Peopie v. Cne 1348 Chevrolet Conv. Coupe, 45 Cal.2d

613, 290 P.2d 538 (1955) (statement of prior Xnowledge admitted to prove such
knowledge). However, Section 1251 requires that the declarant be unavailable
as & witness. No similar condition on admissibllity has been imposed by the
cases. Note, to0, that no similar condition sppears in Seetion 1250.

A statement 1a not admissible under Section 1251 if the statement was
made under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth. See Section 1253 and the Comment

thereto.

§ 1252. Statement of previous symptoms.

Commment. Under existing Californis law, a statement of previous symptcms
made to a physlcian for purposes of treatment is considered inadmissible hearsay:
although the physicien may relate the statement as a matter upon which he
based his diagnosie of the declarant’s allment. See discussion in Pecple v.
Brown, L9 Cal.2d 577, 585-587, 320 p.2d 5, (1958).

Section 1252 permits statements of previous symptoms made to a physician
for purposes of treatment to be used to prove the facts related in the statements.
If there 1s no motive to falsify such statements, they are likely to be highly
reliable, for the declarant in making them has based his actions on his belief
in their truth~-he has consulted the physician and has permitted the physiclan
to use them as a basis for prescribing trestment. Statements made to a
physician where there is a motive to manufecture evidence or any other motive
to decelve are insdmissible under this section because of the limitation in
Section 1253.

§ 1251

§ 1252
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§ 1253. Limitation on admissibility of statements of mental or physical state.

Comment. Section 1253 limits the admissibility of hearsay statements that
would otherwise te admissible under Sectioms 1250, 1251, and 1252, If &
statement of mental or physical state was made wilth a motive to misrepresent
or to manufacture evidence, the statement is not sufficlently reliable to
warrant 1ts reception in evidence. The limitation expressed in Section 1253
has been held to be a condition of admiesibility in some of the Cslifornia cases,

See, e.&., People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. Rptr. 649, s

, 362 P.2d 473, , {1961); People v. Alcslde, 24 Cal.2d 177, 187, 148

P.24d 627, {19hh).

The Hami}ton case mentlons some further limitations on the admiselbility
of statements of mental state, These are not glven express recognition in the
Evidence Code. However, under Section 352, the Judge may in e particular case
exclude such evidence if he determines that its prejudicial effect will
substantislly outweigh‘its provative value. The gpecific limitations mentioned
in the Hamilton case have not been codified because they are difficult to under-
stand in the light of conflicting and inconsistent language in the case and
because in a different case, prosecuted without the excessive prejudilce present
in the Hamilton case, a court might be warranted in receiwving evidence of the
kind involved there where its protative wvalue is great.

For example, the opinion states that statements of a homicide victim that
are offered to prove his state of mind are inadmiesible if they refer'enlely to
alleged past conduct on the part of the accused. 55 Cal.2d at 893-894%, 13 Cal.
Rptr. at , 362 P.24 at . Put the case also states, nonetheless, that

statements of "threats . . . on the part of the accused" are admissible on the

1021 - § 1253
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issue. 55 (al.2d at 893, 13 Cal. Rptr. at , 352 P.2d at . The opinion

also states that the statements, to be admissible, must refer primarily to the
state of mind of the declarant apnd not the state of nind of the sccused. 55
Cal.2d at 893, 13 Cal. Rptr. at , 362 P.2d at . But the case also indicates
that narrations of threats made by the accused--statements of his intent--are
adrissible, but statements of conduct by the accused having no relation to his
intent or mental state are not admissible. 55 Cal.2d at 893, 895-896, 13 Cal.
Rptr. at 362 P.2d at .

Much of the evidence involved in the Hamilton case is not classified as
hearsay under the Evidence Code. It is clagssified as circumstantial evidence.
Hence, the problem presented there is not essentially & hearsay problem. It
is a problem of the judge's discretion to exclude highly prejudicial evidence
when its probative value is not great. Section 352 of the Evidence Code contlnues
the Jjudge's power to curb the use of such evidence. But the Evidence Code does
not freeze the courts to the arbitrary and contradictory standards mentlonsd in
the Hamilton case for determining when prejudicial effect outweighs probative

value.

Article 6. Statements Relating to Wills and to Claims Against Estates

§71260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in California case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (2926); Estate of Tompson,

4L Ccal. App.2d 77k, 112 P.2d 937 (1941). The section is, of course, subject
to the provisions of Probate Code Sections 350 and 351 which relate to the

establishment of a lost or destroyed will.

§ 1353
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The limitetion in subdivision (b) is not mentioned in the few decisions
involving this exception. The limitation is desirable, however, to assure the

reliability of the hearsay admissible under this section.

§ 1261. Statement of decedent offered in action against his estate.

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure
Section 1880) prohibite a party suing on a claim against a decedent's estate
from testifying to any fact occuring prior to the decedent's death. The theory
apparently underlying the statute 1s that it would be unfair to permit the
surviving claimant to testify to such facts when the decedent is precluded
from doing so by his death. Because the dead cannot speak, the livipg wmay not.

The Dead Man Statute operates unsatisihctorily. It prohibits testimony
concerning matters of which the decedent had no knowledge. It does not prchibit
testimony relating to claims under, as distinguished from mgainst, the
decedent's estate even though the effect of such a claim may be to frustrate
the decedent’'s plan for the disposition of his property. See the Comment to

Code of Civil Procedure Secticn 18E0 axd Reccumendaticn arnd Study Relating to

the Pead Man Statute, 1 CAL. LAW REVISION CCMM'N, REP., REC. & STUDIES at D-1

{1957). Hence, the Dead Man Statute is not contimied in the Evidence Code.

To eqgualize the positions of the partles, the Dead Man Statute exciudes
otherwise relevant and competent evidence--even if it is the only awvallable
evidence, This forces the courts to decide cases with & minimm of information
concerning the actual facts. See the Supreme Court’s complaint in Light v.
Stevens, 159 Cal. 288, 292, 113 Pac. 559, 660 {1911): "Owing to the fact that
the lips of one of the partlies to the transactlon mre nlosed Py death and those
of the other party by the law, the evidence on this question is somewhat

unsatisfactory."
1023~ § 1260
§ 1261
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Section 1261 balances the positions of the parties in the opposite manner.
It is based on the belief that the problem at which the Dead Man Statute is
directed is better solved by throwing more light, not less, on the actual facts.
Instead of excluding the competent evidence of the claimant, Section 1261
permite the hearsay statements of the decedent to be admitted, provided that
they would have been admissible had the decedent made the statements as a
witness at the hearing. Certein additional safeguards-~recent perception,
absence of motive to falsify--are included in the section to provide some
protection for the party against whom the statements are offered, for he has

no opportunity to test the hearsay by cross-examination.

Article 8. Business Records

§ i270. "A business.”

Comment. This article restates and supersedes the Uniform Business Records
a8 Evidence Act appearing in Sectlons 19%3e-1553h of fhe Code of Civil
Procedure. The definition of "a business" in Section 1270 is substantially the
same 85 that appearing in Code of Civil Procedure Section 1953e. A reference
to "govermmental activity” has been added to the Evidence Code definition to
make It clear that records maintained by any govermmental agency are admissible
if the foundationel requirements are met. This does not change existing
California law, for the Uniform Act has been construed to be applicable to

governmental records. See, e€.g., Nichols v. McCoy, 38 Cal.2d hhy, 240 P.23

569 (1952); Fox v. San Francisco Unified School Diet., 11 Cal. App.2d 885,

245 p.2d 603 (1952).

§ 1261
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The definition is sufficiently broad to encompass institutions not
customerily thought of as businesses. For example, the baptismal and wedding
records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (34 .ed. 1940). Cf. EVIDERCE CODE § 1315.

§ 1271, BPusiness record.

Comment. Sectlon 1271 is the business records exception to the hearsay
rule. It is stated 1n language taken from the Uniform Business Records as
Evidence Act which was adopted in California in 1941 (Sections 1953e-1953h of
the Code of Civil Procedure). Section 1271 does not, however, include the
language of Section 1953f.5 of the Code of Ciwvil Procedure because that section
is not contained in the Uniform Act and insdequately attempts to make explicit
the liberal case-law rule that the Uniform Act permits admission of records
kept under any kind of bookkeeping system, whether original or copies, and
whether in bock, card, looszeleaf or some other form. The case-law rule is
satisfactory and Section 1953f.5 may have the unintended effect of limiting the

provisicrns of the Uniform Act. BSee Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. IAW

REVISION COMM'N, REP., REC. & STUDIES at 516 (1993).

§ 1272. Absence of entry in business records.

Comment. Technically, evidence of the absence of a record may not be
hearsay. BSection 1272 removes any doubt that there might be, however, concerning
the admissibllity of such evidence under the hearsay rule. It codifies existing

case law. People v. Torres, 201 Cal. App.2d 290, 20 Cal. Rptr. 315 (1962).

§ 1270
1271
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Article 8. Official Reports and Other Official Writings

§ 1280. Report of public employee.

Comment. Section 1280 restates in substance ard supersedes Code of Civil
Procedure Sections 1920 and 1926.

The evidence thet is admiseible under this section is also admissible under
Section 1271, the business records exception. However, Section 1271 recuires
a witness to testify as to the identity of the record and its mode of
preparation in every instance. Under Section 1280, as under existing law, the
court may admit an official record or report without necessarily requiring a
witness to testify as to 1ts identity and mode of preparation if the court
has judicial notice or if sufficient independent evidence shows that the record
or report was prepared 1n such a manner as to assure its trustworthiness.

See, €.8., People v. Willisms, 64 Cal. 87, 27 Pac. 939 {1883) (census report

admitted, the court noting the statutes prescribing the method of preparing

the report); Vallejo etc. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 1h7

Pac. 238, 250 (1915) (statisticgl report of state agency admitted, the court

noting the statutory duty to prepare the report}.

§ 1281. Report of vital statistic.

Comment. Section 1281 provides a hearsay exception for official reports
concerning birth, death, and marriage. Reports of such events occurring within
California are now admissible under the provisiczs of Section 10577 of the
Health and Safety Code. Section 1281 provides a broader exception which includes

similar reports from other jurisdictions.

§ 1280
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§ 1282. TFinding of presumed deatil by authorized federal employee.

Comment. Section 1282 restates and supersedes the provisions of Code of
Civil Procedure Section 1928.1, The evidence admissible under Section
1282 is limited to evidence of the fact of death and of the date, circumstances,

and place of dissppearance.
The determingtion of the date of the presumed death by the federal

employee is a determination ordinarily mede for the purpose of determining
whether the pay of a missing person should be stopped and his pname stricken
from the payroll. The date so determined should not be given any considera~
tion in the Celifornia courts since the issues involved in the California
proceedings reguire determination of the date of death for a different purpose.
Hence Section 1282 doés not make admissible the finding of the date of pre-
sumed death. On the other hand, the determination of the date, circumstances,

and place of disappearance is reliable informgstion that will asslst the trier

of fact in determining the date when the person dieg and ls admissible undexr
this gection. Often the date of death may bhe inferred from the circumstances

of the disappearance. See, In re Thormburg's Estate, 186 Or. 570, 208 P.2nd

349 {194%9); Iukens v. Camden Trust Co., 2 N.J. Super. 21k, 62 A.2nd 886 (1948).

Section 1o8p provides & convenient and reliable methiod of proof of death
of persons covered by the Federal Missing Persons Act. See, e.g., In re

Jacobsen's Estate, 208 Mise., 443, 143 N.Y.S.2nd 432 (1955)(proof of death

of 2-year old dependent of servicemen where child was passenger on plane lost

at sea).

§ 1282
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§ 1283. Report by federal employee that person is missing, captured, or the

like.
Comment. Section 1283 restates and supersedes the provisions of Code of
Civil Procedure Section 1928.2. The language of Section 1928.2 has been

revised to reflect the 1553 amendments to the Federal Missing Persons Act.

§ 1284. Statement of absence of public record.

Coment. dJust as the existence and content of a public record may be
proved under Section 1510 by a copy accompanied by the atiestation or certi-
ficate of the custodian reciting that 1t is a copy, the absence of such a
record from a particular public office may be proved under Section 1284 by a
writing made by the custodian of the records in that office stating that no
such record was found after a diligent search. The writing must, of course,
be properly authenticated. See Sections 1401, 1451. The exception is justi-
fTied by the likelihood that such statement made by the custodian of the records
is mccurate and by the necessity for providing a simple ard inexpensive method

of proving the absence of a public record.

Article 9. TFormer Testimony

§ 1290, "Former tesatimony."

Comment. The purpose of Section 1290 ie to provide a convenlent term
for uee in the substantive provisions in the remainder of this article. I3t
should be noted that depositions taken in another action are considered former
testimony under Section 1200, and their admiseibility is determined by Sections
1291 and 1292.

§ 1283
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The use of a deposition taken in the same action, however, is not covered by
this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively
with the conditions and circumstances under which a deposition taken in a

¢ivil action may be used at the trial of the action in which the depesition
was taken, and Penal Code Sectione 1345 and 1362 prescribe the conditions for
admitting the deposition of a witness that has been taken in the same criminal
action. These sections will continue to govwern the use of depositions in the

action in which they are taken.

§ 1291. Former testimony offered ageinet party to former proceeding.

Comrrent. Section 1291 provides a hearsay exception for former testimony
offered against a persom who was a party to the proceeding in which the former
testimony was given. For example, if a serles of cages arise involving several
plaintiffs and but cne defendant, Section 1291 permits testimony glven in the
first trial to be used against the defendant in m later trisl if the conditions
of admissibility stated in the section are met.

Former testimony is admissible under Section 1291 only if the deeclarant
is wnavaillable as g witness,

Paragraph (1) of subdivision {a) of Section 1291 provides for the
admission of former testimony if it is offered againat the party who offered it
in the previous proceeding. This evidence, in effect, is somewhat analogous
to an admission. If the party finds that the evidence .he origirally offered
in his favor now worke to his disadventage, ke can rezspord as any party does o
an admission. Moreover, since the witness is no longer avallable to testify,
the party's previous direct end redirect examiration should be considered an

sdequate substitute for his present right to cross-examine.
-1029~ . § 1250
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Paragraph {2) of subdivision (a) of Section 1291 provides for the
admissibility of former testimony where the party against whom it is now
offered had the right and opportunity in the former proceeding to cross-examine
the declsrant with an interest and motive similar to that which he now has.

Since the party has had his opportunity to cross-examine, the primary objection

to hearsay evidence--lack of opportunity to cross-examine the declarant--is not
applicable. On the other hand, paragraph (2) does not make the former testimony
admissible where the party against whom it is offered 4id not have s similar
motlve and interest to cross-examine. In determining the similarity of interest
and motive to cross-examine, the judge should be guided by practical considerations
and not merely by the similarity of the party's position in the two cases.

For example, testimony contained in a deposition that was taken, but not offered
in evidence at the trial, in a different asction should be excluded if the

Judge determines that the deposition was taken for discovery purposes and that

the party did not subject the witness to a thorough cross-examination because

he sought to avoid a premature revelation of the weaskness In the testimony of the
witness or in the adverse party's case. In such & situation, the party's interest
and motive for cross-examination on the previous occasion would have been t
gubstantially different from his present interest and motive.

Under paragraph (2}, testimony in a deposition taken in snother action and
testimony given in & preliminary examination in another criminal sction is not
admligsible sgainst the defendant in a criminal caee unless it was received In
evidence at the trial of such other action. This limitation insures that the
person accused of crime will have an adequate opportunity to cross-examine the

witnesses against him.
§ 1291
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Section 1291 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to te mdmitted in & civil case only Iif the
former proceeding was an gction between the same parties or their predecessors
in interest, relating to the same matter, or was a former trial of the action
in which the testimony is offered. Sectlon 1291 will also permit & broader
range of hearsay to be intrcduced agalnst the defendant in 2 criminal action
than has been permitted under Pensl Code Section 686. Under that section, former
testimony has been admissible against the defendant in s criminel action only
if the former testimony was given in the same action--at the preliminary
examination, In a deposition, or in a prior trial of the action.

Subdivieion (b) of Section 1291 makes it clesr that objections based on
the competence of the declarant or on privilege are to be determined by reference
to the time the former testimony was given. Existing Californis law is not
clear on this polnt; some Californis decisions indicate that competency and
privilege are to be determined as of the time the former testimony was given,
but others indicaete that competency and privilege are to be determined as of

the time the former testimony is offered in evidence. See Tentative Recommenda-

tion and a Study Relating to the Uniform Rules of Bvidence (Article VIII.

Hearsay Evidence), 4 CAL. 1AW REVISION COMM'N, REP., REC, & STUDIES at 581-585

(1963).

Subdivision {b) alsoc provides that objections to the form of the question
may not be used to exclude the former testimony. Where the former testimony
is offered under parsgraph {1) of subdivision {a), the party against whom the
former testimony is now offered himself phrased the guestion; and where the
former testimony comes in under paragraph (2) of subdivision {a), the party
against whom the testimony is now offered had the opportunity to object to

the form of the question when it was asked on the former occasion. Hence, the
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party is not permitted to raise this techniecal objection when the former

teetimony is offered against him.,

§ 1292. Former testimony offered against person not a party to former proceeding.

Comment. Section 1292 provides s hearssy exception for former testimony
given at the former proceeding bty a person who is now unavailable ae a witness
when such former testimony is offered against a person who was not a party to
the former proceeding but whose motive for cross-examinstion is similar to that
of a person who had the right and opportunity to cross-exsmine the declarant
when the former testimony was given. For example, if a series of cases arise
involving one occurence and one defendant but several plaintiffs, Section 1262
permits testimony given against the plaintiff in the Tirst trial to be used
against a plaintiff in a later trial if the conditions of admissibility stated
in the section are met.

Code of Civil Procedure Section 1870(8) (which is superseded by this article),
does not permit admission of the former testimony made admissible by Section 12620
The out-dated "identity of partles" and "identity of issues" requirements of
Section 1870 are too restrictive, and Section 1292 substitutes what is, in
effect, a more flexible "trustworthiness" aepproach characteristic of other
hearsay exceptions. The trustworthiness of the former testimony is sufficliently
guaranteed btecause the former adverse party had the right and opportunity to
crogs-examine with an loterest and motive similar to that of the present adverse
party. Although the party against whom the former testimony is offered 4id not
himgelf hove an opportunity to cross-examine the wiitness on the former

occasion, 1t can be generally assumed that most prior cross~examination is

§ 1291

§ 1292
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adequate, especially if the same stakes are involved. If the same stakes are
not involved, the difference in interest or motivation would justify exclusion.
And, even vhere 1f the prior cross-exarinetion was inadequate, there is better
reason here for providing a hearsay exception than there is for many of the
presently recognized exceptions to the hearsay rule. As Professor McCormick
states:

. « » I suggest that if the witness is unavellable, then the need

for the sworn, transcribed former testimony in the ascertalnment

of truth is so great, and its reliability so far superior to most,

if not all the other types of oral hearsay coming in under

the other exceptions, that the requirements of identity of parties

and issuee be dispensed with. This dispenses with the opportunity

for crose-examination, that great characteristic weapon of our

adversary system. But the other types of admissible oral hearsay,

admissions, declarations againet interest, statements about bodily

symptoms, likewise dispense with cross-exsmiyatlon, for declarations

having far less trustworthiness than the sworn testimony in open court,

and with a far greater hazard of fabrication or mistake in the reporting

of the declaration by the witness. [McCormick, Bvidence § 238, p.
501 (195k4}.]

Section 1292 does not make former testimony admissible against the defen-
dant in a criminal case. Thils limitation preserves the right of a person
accused of crime to confront and cross-examine the witnesses against him.
When a person's life or liberty 1s at stake--as it is in a criminel triale-
the accused should not be comrelled to rely on the fact that another person
has had an opportunity to cross~examine the witness.

Subdivision {b) of Section 1292 makes it clear that objections based on
corpetency or privilege are to be determined by reference to the time when
the former testimony was given. Existing Califorunia law is not clear on this
point; some Californie decisions indicate that competency and privilege are
t¢ be determined as of the time the former testimony was given but others
indicate that competency and privilege are to te determined as of the time

-1033~ § 1292
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the former testimony is offered in evidence. See Tentative Recommendation and

a Study Relating %o the Uniform Rules of Bvidence {Article VIII. Hearsay

Evidence), 4 CAL, LAW REVISION COMM'N, REP., REC, & STUDIES at 581-585 (1963).

Artiele 10. Judgments

§ 1300. Judgment of felony conviction.

Comrent. Apalytically, a Jjudgment that is offered to prove the matters
determined by the judgment is hearsay evidence. UNIFOEM RULES OF EVIDENCE,

RULE 63(20), Comment {1953); Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence {Article VIII. Hearsay Evilence), 4 CAL. I4&W

REVISION COMM'N, REP., HEC. & STUDIES at 539-541 {1963). Tt is in substance
a statement of the court that determined the previocus action {"a statement made
other than by a witness while testifying at the hearing") thet is offered "to
prove the truth of the matter stated." Sectlon 155. Therefore, unless there is
an exception to the hearsay rule provided, a Jjudgment is inadmissible if offered
in a subsequent action to prove the matters determined. This article provides
hearsay exceptions for certain kinds of judgments, and thus permits them to
be used in subsequent actions as evidence despite the restrictions of the hearsay
rale.

0Of course, a Judgment may, as a matter of substantive law, conclusively

establish certain facts insofar as a party is concerned. Teltlebaum Furs, Inc.

v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962);

Bernhard v. Bank of America, 19 Cal.2d 807, 122 p.2a 892 (1942). The sections

of this article do not purport to deal with the doctrines of res judicata and

estoppel by judagment. These sections deal only with the evidentiary use of

-1034- § 1202
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Judgments in those cases where the substantive law does not require that the
Judgments be glven conclusive effect.

Section 1300 provides an exception to the hearsay rule for a final
Judgment adjudging a person guilty of a felony. The exception does not, however,
apply in criminsl actions. Hence, if a plaintiff sues to recover s reward
offered by the defendmnt for the arrest and comviciion of a person who committed
8 particular crime, Section 1300 permits the plaintiff to use a Judgment of
felony convictlon as evidence that the person comvicted committed the crime.
But, Section 1300 does not permit the judgment to be used in a criminal action
a3 evidence of the identity of the person who commlitted the crime or as evidence
that the crime was committed.

Section 1300 will change the Callifornis law. Under existing California
law, a conviction of a crime is inedmissible as evidence in a pubsequent actiay,

Marceau v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac, 856 (189%) (evidence of

murder conviction inadmissible to prove insured was intentionally killed});

Burke v. Wells, Fargo & Co., 3% Cal. 60 {1867) (evidence of robbery conviction

inadmissible to prove identity of robber in action to recover reward). The
change, however, 1s desireble; for the evidence involved is peculiarly reliable.
The seriocusness of the charge assures that the facts will be thoroughly
litigated, and the fact that the judgment must be based upon & unanimous
determination that there was not & reasonasble doubt concerning the defendant's
gullt asgures that the question of guilt will be thoroughly considered.

The exception in Section 1300 for cases where the judgment is based on a
plea of nole contendere is a reflection of the policy expressed in Penal Code
Section 1016.

§ 1300
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§ 1301. Judgment against person entitled to indemnity.

Corment. If a person entitled to indemnity, or if the obligee under s
warranty contract, complies with certain conditions relating to notice and
defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 Cal. 386, 132 Pac. 449 (1913).

Where Judgpent against an indemnitee or person protected by a warranty
is not made conclusive on the indemnitor or warrantor, Section 1301 permits the
Judgrent to be used as hearsay evidence in an action to recover on the indemnity
or warranty. Section 1301 reflects the exlsting law relating to indemnity
agreements. CIVPIL CODE § 2778, subdivision 6. Section 1301 probably restates
the law relating to warranties, too, btut the law in thaet regard is not

altogether clear. ZErie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1858).

§ 1302, Judgment determining liability of third person.

——

Comment. Section 1302 expresses an exception contsined in Code of Civil

Procedure Section 1851. Elleworth v. Bradford, 186 Cal. 316, 199 Pac. 335

{1921); Nordin v. Bank of America, 1l Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sections 1302 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1851.

Article 11, TFamlly History

§ 1310. Statement concernling declarant's own family history.

Comment. Section 1310 provides a hearsay exception for a statement
concerning the declarant's own family history. It restates in substance and

-1036- § 1301
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supersedes Section 1870(k) of the Code of Civil Praocedure. Section 1870{%4),
however, requires that the declarant te dead whereas unavallabllity of the
declersnt for any of the ressons specified in Section 240 makes the statement
admissible under Section 1310.

The statement is not admissible if 1t was made under such clrcumstancee
that the declarant in making the statement had motive or reason to deviate
from the truth. Thie permits the judge to exclude the statement where it
was made under such circumstances as to case doubt upon its trustworthiness.
The requirement is hasically the same a5 the requirement of existing case
law that the statement be made at a time when no controversy exiated on the
precise point concerning wkich the declaration was made. See, e.g., Estate

of Walder, 166 Cal. 4l6, 137 Pac. 35 (1913); Estate of Kidever, 181 Cal. App.2d

367, 5 Cal. Rptr. 343 [1960).

§ 1311. Statement concerning family history of anotker.

Comment. Section 1311 provides a hearsay exception for s statement concern-
ing the family higtory of another. Paragraph (1) of subdivielon (a} restates
in substance existing Californis law as found in Section i870(k) of the
Code of Civil Procedure., which it supersedes. Paragraph (2) 18 new to California
law, but 1t is a sound extension of the present law to cover a situation where
the declarant wae a family housekeeper or doctor or so close & friend as to
be included by the fumily in discussions of ite family higtory.

There are two limitations on admissibility of a statement under Section
1311, First, a statement 1s admissible only if the declarant 1s unavailable as
a witness within the meaning of Sectium 240. (Section i870(4) requires that

§ 1310
§ 1311
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the declarant be deceased in order for his statement to be admissible.)
Second, a statement is not admissible if i1t was mede under such circumstances
that the declarant in msking the statement had motive or reason to deviate

from the truth. For a discusaion of this requirement, see comment to Section

1310.

§ 1312. Entries in famlly bibles and the like.

Comment. Section 1312 restates in substance and supersedes the provisions

of Code of Civil Procedure Section 1870(13).

§ 1313. _Reputation in femily concerning family history.

Comment. Sectlion 1313 restates in substance and supersedes the provisions

of Code of Civil Procedure Sections 1852 and'lSTD(ll). See Estate of Connors,

53 Cal. App.2d 48k, 128 P.2d 200 (1542); Estate of Newman, 34 Cal. App.2d 706,

ok p.2d 356 (1939). However, Section 1870{11) requires that the family
reputation in question have existed "previocus to the controversy." This
qualification is not included in Section 1313 because it is unlikely that a
family reputaiion on g matter of pedigree would be influenced by the existence
of g controversy even though the declarstion of an individual member of the
family, covered in Sectlons 1300 and 1311, might bg.

The family tredition admitted under Section 1313 is necessarily multiple
hesrsay. If, however, such tradition were inadmissible because of the hearsay
rule, and If direct statements of pedigree were lnadmissible because they
are based on such traditions (as most of them are), the courts would be

virtually helplese in determining matiters of pedigree. ©See Tentative Recommendae~

tion and a Study Relating to the Uniform Rules of Evidence {Article VIII.

- - 131"
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Hearsasy Evidence), 4 CAL. LAW REVISION COMM'N, REP., REC. § STUDIES at 548 (1963).

§ 1314, Commnity reputation concerning family history.

Comment. Section 1314 restates what has been held to be existing law under
Code of Civil Procedure Section [1963{30) with respect to proof of the fact of

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 {1912); People V.

Vogel, 46 (al.2d 798, 269 P.2d 850 (1956). However, Section 1314 bas no
counterpart in California law inscofar as proof of the date or fact of birth,
divorce, or death 1s concerned, proof of such facts by reputation now being

limited to reputation in the family. See Estate of Heaton, 135 Cal. 385, 67

Pac. 321 (1902).

§ 1315. Church records concerning family history.

Comment, Church records generally are admissible as business records
under the provisions of Section 1271. Under Section 1271, such records would be
admissible to prove the occurence of the church activity-~the baptism, confirma-
tion, or marriasge--recorded in the writing. However, it is unlikely that
Section 1271 would permit such records to be used as evidence of the age or
relationship of the psrticlpants; for the business records act has been held to
authorize business records to be used to prove only facts known personally to

the recorder of the information or to other employees of the business. Patek

& Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293 (1962) (hearing

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960);

Gough v. Securlty Trust & Sav. Bank, 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain additional
inforwation. Facts of family history such as blrth dates, relationships,
313

§ 1
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marital records, etc., that are ordinarily reported to church authoritles and
recorded in connection with the church's baptismal, confirmation, marrliage.,
and funersl records may be proved by such records under Section 1315.

Section 1315 contimues in effect and supersedes the provisions of Code
of Civil Procedure Sectilon 19]9g without, however, the special and cumberscme
authentication procedure specified in Code of Ciwvil Procedure Section 1319b.
Under Section 1315, church records must be authenticated In the same manmer

that other business records are authenticated.

§ 1316, Marriage, baptismal, and similar certificates.

Qorment. Section 1316 provides a hearsay exception for marrisge, baptismal,
end similar certificates. This exception is somewhat broader than that found in-
Sections 1919a and 1919b of the Code of Civil Procedure {superseded by Sections
1315 and 1316). Sections 1919 and 1919b are limited to church records and
hence, as respects marriages, to those performed by clergymen. Moreover, they
establishan elaborate and detailed authentication procedure whereas certificates
made admissible by Section 1316 need only meet the general ﬁuthentication

requirement of Section 1401.

Article 12. Reputation and Statements Concerning Commmunity History,
Property lInterest; and Charascter.

§ 1320, Reputation concerning commmunity history.

Comment., Sectlon 1320 provides a wider rule of admissibility than does
Code of Civil Procedure Section 1870(11), which it supersedes in part. Section
1870 provides 1n relevant part that proof may be made of "common reputation

§ 1315
-10h0- § 1316
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existing previously to the controversy, respecting facts of a public or general
ngture more than thirty years old.” The 30-year limitstion is essentislly
arbitrary. The important gquestlon would seem to be whether a community
reputation on the matter involved exists; its age would appear to go more to
its venerability than to its truth. Nor is it necessary to include in Section
1320 the requirement that the reputation existed previous to controversy.

It is unlikely that s commnity reputation reepecting an event of general

history would be influenced by the existence of a controversy.

§ 1321. Reputation concerning public interest in property.

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerroc Gordo

Co., 48 Cal. App. 52b, 192 Pac. 14k (1920). It does not require, however, that
the reputation be more than 30 years old, but merely that the reputation arose

before controversy. See Comment to Section 1320.

§ 1322. Reputation concerning boundary or custom affecting land.

Comment. Section 1322 restates in substance existing lew as found in Code
of Civil Procedure Section 1870(11), which it supersedes in part. See Muller

v. So. Pac. Ry. Co., 83 Cal. 240, 23 Pac., 265 (1890); Ferris v. Emmons, 214

Cel. 501, 6 P.24 950 (1931).

§ 1323, Statement concerning boundary. -
Corment., Section 1323 restates the substance of existing but uncodified

Californis law found In such cases as Morton v. Folger, 15 Cal. 275 (1860)

and Morcom v. Baiersky, 16 Cal. App. 480, 117 .Pac. 560 (21911).

§ 1320
§ 1321
§ 1322
~10h1- § 1323
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§ 1324. BReputation concerninrg character.

Comrent. Section 1324 codifies a well-settled exception to the hearsay

rule. See, e.g., People v. Cobb, 45 cal.2d 158, 287 P.2a 752 (1955). o©Of

course, character evidence is admissible only when the question of character
is material to the matter being litigated. The only purpose of Section 1324
is to declare that reputation evidence as to character or a treit of character

is not inadmiesible under the hearsay rule.

Article 13. Digpositive Instruments and Ancient Writings

§ 1330. Recitals in writings affecting property.

Comment. Section 1330 restates in substance the existing California law
relating to recitals in dispositive instruments. Although language in scme
caseé appears to require that the dispositive instrument be ancient, cases
may be found in which recitals in dispositive instruments have been admitted

without regard to the age of the instrument. Russell v. Iangford, 135 Cal. 356,

67 Pac. 331 (1902} (recital in will); Pemsrson v. Pearson, 46 Cal. 609 {1873)

(recital in will); Culver v. Newhart, 18 Cal. App. &14, 123 Pac. 975 (1912)

(bill of sale). There is a sufficient likellhood that the statements made in
a dispositive document, when related to the purpose of the document, will be

true to warrant the admissibility of such documents without regard to their age.

§ 1331. Recitals in ancient writings.

Corment. Section 1331 claerifies the existing Californis law relating to
the admissibility of recitals in ancient documents by providing that such

recitals are admissible under an exception to the hearssy rule. Code of Civil

g 1324
e 1330
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Procedure Section 1963(3%) (superseded by Evidence Code) provides thet a docu~
ment more than 30 years old is presumed genuine if it has been generally
acted upon as genuine by persons having an interest in the matter. The
Supreme Court has held that a document meeting this section's requirvements is
presumed to be gerine--presumed to be what it purports to be--but that the

genuineness of the document imports no verlty to the recltals contained therein.

Gwin v. Calegaris, 139 Cal. 384, 369, 73 Pac. 851, 853 (1903). Recent cases
decided by district courts of appesl, however, have heid that the recitals in
such a document are admissible io prove the truth of the factes recited. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Bptr. 343 {1960); Kirkpatrick

v. Tapo Oil Co., 144 Cal. App.2d L4Oh, 301 P.2d 274 (1956). And in some of
these cagses the courts have not insisted that the hearsay statement itself be
acted upon as true by persons with an interest in the matter; the evidence has
been admitted upon & showing that the document containing the statement 1s
gemuine., The age of a document slone is not a sufficient guarantee of the
trustworthiness of a statement contaired therein to warrant the admission

of the statement into evidence. Accordingly, Section 1331 makes clear that the
hearsay statement itself must have been generally acted upon as true for at

least a generation by persons having an interest in the matter.

Article 1h. Commercial, Scientific, apd Similar Publications

§ 1340. Commercial lists and the like.

Comment. Section 1340 codifies an exception that has been recognized
by statute and by the courts in specific situations. See, e.g., COM. CODE §
2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (1946);

~1043. § 1331
§ 1340
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Christiangen v, Hollings, 4l Cal. App.23 332, 112 P.2d 723 (1941).

§ 1341. Publications concerning facts of general notoriety aod interest.

Cormrent. Sectlon 1341 recodifies without substantive change Sectiom

1936 of the Code of Civil Procedure.

§ 1340
§ 1341
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£3ML) 10/5/64

Memorandum Gh-9h

Subject: Study No. 34(L) - Unifosm Rulee of Evidence (Preprint Senate
Bill No. l--Amendiments, Additions, and Repeals)

Attached are two coples of the revised Comments to the Amendments,
Additions, and Repeals. Mr. Stanton is reaponsible for checking these
Comments. Please mark any revisions you believe should be made on one
copy of the. c-_amments. |

Respectfully submitted,

John H. DeMoully
Ixecutive Secretary
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BUSINESS AND PROFESSIONS CODE

Section 2904 (Repealed)

Comment. Section 2904 is superseded by Evidence Code Sections 1010-1026.

Section 5012 {Amended)

Comment. The deleted language 1n Section 5012 is inconsistent with

Evidence Code Section 1452. See the Comment to that section.

Section 25009 {Amended)

Comment. The amendment merely substitutes correct references for the

obsolete references in Section 25009.

CIVIL CODE

Sectlon 53 (Amended)

Comment. Thie revision of Section 53 provides, in effect, that the
court may take judicisl notice of the matter specified in subdivieion {c¢) and
ie required to take judicial notice of such matter upon reguest if the party
making the request supplies the court with sufficient information. See

EVIDENCE CODE §§ 452 and 453 and the Comments thereto.

~1500-
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Section 16L4.5 {Added)

Comment. Section 164.5, which 1s a new section added to the Civil Code,
states existing decisional ard statutory law. The presumption stated in the
first sentence of Section 16%.5 is established by a number of Celifornia
cases. It places upon the person asserting that any property 1ls separate
property the burden of proving that it was acguired by gift, devise, or descent,
or that the conslderation given for it wes separate property, or that 1t is
personal injury damages, or that for some other reason the property is not

commnity property. E.g., Rozan v. Rozan, 49 (al. 24 322, 317 P.2d 11 (1957); -

Meyer v. Kinzer, 12 Cal. 2L7 (1859). See THE CALIFORNIA FAMILY LAWYER § 4.8

(Cal. Cont. E3. Ear 1961).
The second sentence of Section 164.5 alsc states existing case law.

E.g., Estate of Rolls, 193 Cal. 59%, 226 Pac. 608 (192k4); Héyer v. Kinzer,

BEEr L]
The third sentence of Section 164.5 states the apparent effect of sub-

division 40 of Code of Civil Procedure Section 1963. The meaning of sub-
divieion 40, however, is not clear. See L WITKIN, SUMMARY OF CALIFORNIA

14W, Community Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-

691 (1955).

Section 193 {Repealed)

Comment. Sections 193, 194, and 195 are superseded by the more accurate
statement of the presumption in Evidence Code Section 66l. See the Comment

to that section.

Section 194 (Repealed)

Comment. See the Comment to Civil Code Section 193.

-1501-
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Section 195 (Repealed)

Comment. See the Commwent to Civil Code Section 193.

Section 3544 (Added)

Comment. Sections 3544-3548 are new sections added to the Civil Code and
are compiled among the maxims of jurisprudence. Sections 3544-3548 restate
the provisions of subdivisions 3, 19, 28, 32, and 33 of Code of Civil Pro-
cedure Section 1963 and supersede those subdivisions. The maxims are not ip-
tended to qualify any substantive provisions of law, but to aild in their Just

application. CIVIL CODE § 3509.

Section 3545 (Added)

Comment., See the Comment to Civil Code Section 354k,

Section 3546 (Added)

Comment. See the Comment to Civil Code Section 3544.

Section 3547 (Added)

Comment. See the Comment to Civil Code Section 354k.

Section 3548 {Added)

Comment. Jee the Comment to (ivil Code Section 354k,

-1502-
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CODE OF CIVIL PROCEDURE

Section 1 (Amended)

Comment. The title of Part I¥ has been changed to reflect the fact that the

evidence provisions in Part IV have been placed in the Evidence Code.

Section 117g (Amended)

Comment. The Uniform Business Rzcords as Eviderce ficl is codified in the

Evidence Code as Sections 1270 and 1271.

Section 125 {Amended)

Comnent. Evidence Code Section 777 sets forth preeisely the conditions

under which witnesses mey be excluded.

Section 153 (Amended)

Comment. The deleted language, which relates to the authentication of

coples of judieial records, is superseded by Evidence Code Section 1530.

Section 433 (Amended)

Comment. This revision is necessary to conform Section 433 to the judiecial

notice provisions of the Fvidence Code.

Section 657 (Amended)

Comment. The limitation on the kinds of misconduct that can be shown by
& Juror's affidavit has heen deleted as there is no limitation on the nature of
the misconduct that can be proved by evidence from Jurors under Evidence Code

Sections TOL and 1150. See the Comment to EVIDENCE CODE § 7ok(d).

Section 1256.2 (Repealed)

Comment. Section 1256.2 is superseded by Ividence Cede Section 722{b}.

<1503~
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Section 1747 (Amended)

Comment. Section 1747 has been amended merely to substitute a reference
to the pertinent section of the Evidence Code for the reference to the super-

seded Code of Civil Procedure sectionf

Title of Part IV of Code of Civil Procedure (Amended)

Comment. The tltle of Part IV bas been changed to reflect the fact that
the evidence provisions contained therein have been superseded by the Evidence

Code.

Section 1823 (Repealed)

Comment. Section 1823 1s superseded by the definition of "evidence"

in Evidence Code Section 140.

Section 1824 {Repealed)
Comment. Section 1824 is substantially recodified as Evidence Code

Section 190.

Section 1825 {Repealed)
Comment. Section 1825, which merely states in general terms the content
of Part IV of the Code of Civil Procedure, serves no useful purpose. No case

has been found where the section was pertinent to the decision.

Section 1826 (Repealed)

Conment. Section 1826 contains an ipaccurate description of the normal

burden of proof. See Tentative Recommendation and a Study Relating to the

Uniform Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

Presumptions_l, 6 CAL. IAW REVISION COMM'N., REP., REC. § STUDIES.1001, 1149-1150

(1964). Section 1826 is superseded by Divisicn 5 {commencing with Section 500)
of the Evidence Code. See also EVIDENCE CODE § k30,

=1504=
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Section 1827 (Repesled)

Comment. Section 1827 is superseded by the definition of "evidence" in

Evicence Ccde Section 140. Although Judicial notice i1s not included in the
definition of "evidence" in Sectica 140, the subject is covered in Division b4

( commencing with Section 450) of the Evidence Code; and judicisl notice will

support a finding by the court.

Section 1828 (Repealed)

Comment. Section 1828 attempts to classify evidence into s number of dif-
ferent categories, each of which in turn 1s defined by the sections that foliow,
i.e., Sections 1829-1837. This very elaborate classification system represents
the analysis of evidence law of a century ago. Writers, courts, and lawyers
today use different classifications axdl different terminology. Accordingly,
Section 1828 is repemled. To the extent that the terms defined in Sections
1520-1837 should be retained, those terms are defined in the Evidence Code.

Bee, e.g., EVIDENCE CODE § 410, defining "direct evidence."”

Section 1829 (Repealed)

Comment. Sectiones 1829 and 1830 serve no definitional purpese in the
existing statutes and appear to state a "best evidence rule"” that is inconsistent

with both the Bvidence Code (Secticnms 1500-1510) and previously existing law. See
Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence
(Article I; General FProvisions), 6 CAL. LAW REVISICN CCHMM'N, REP., REC. &
STUDITS 1, 49-51 (196k).

Secilon 1830 (Repealed)
Comment. See the Comment to Ccde of Civil Procedure Section 1829.

Section 1831 (Repealed)

Comment. Section 1831 is substanilally recodifici.as Jvidence Code Section
410. The term "direct evidence", which is defined i1n ivetion 1833 is not used
in .cis IV of the Code of Clvil Frocedure except in foctlon 1844, Section 1844

is also repealed and its substance is contelned in LiicCence Ccde Section hii,
«1505=
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Section 1832 (Repealed}

Comment. "Indirect evidence" as defined in Section 1832 is more commcnly
known s circumstantial evidence. The deflned term has no substantive signifi-
cance insofar as either the Code of Civil Procedure or the Evidence Code is
concerned, for under either statutory scheme circumstantisl evidence, when
relevant, ies as admissible as direct evidence. The defined term is used in the
Code of Civil Procedure only in Section 1957 (also repealed), which merely
classifles indirect evidence as either inferences or presumptions.

The repeal of Section 1832 will not affect the instructions that are to be
given to the Jury in appropriate cases as to the difference bhetween direct and
circumstantial evidence. HNor will the repesl of this section affect the case
law or other statutes relating to what evidence is eufficient to sustain a

verdict or finding.

Section 1833 (Repealed)

Comment. Section 1833 is inconsistent with Evidence Code Section 602. See
Tentative Becommendation and a Study Relating to the Uniform Rules of Evidence
(Burden of Producing Evidence, Burden of Proof, and Presumptions}, £ CAL, LAW
REVISION CCMM'N, REP., REC, & STUDIES 1001, 1143-114c (1964).

Section 183% (Repeaied)
Corment. The substance of Jeciicn 1834 is stated as a rule of law, rather

than as & definition, in Evidence Code Section k03(b).
Section 1836 (Repesled)

Comment. Section 1836 serves no useful purpose. The deflned texm is

not used in elther the Bvidence Code or in the existing statutes.

Section 1837 (Repealed)

Corment. Section 1837 is umnecessary. The defined term is not used in
either the Evidence Code o in the existing statutes.

~1506-
MJN 1558

—




Section 1835 (Repesaled)

Comment. Section 1838 is unnecessary. The defined term is not used in

elther the Evidence Code or in the eristing statutes. The repeal of Secticn 1838

will have no effect on the principle that cumulative cevidence may be excluded, for

that principle is expressed in Evidence Code Section 352-~without, kcwever,

using the term "cumilative evidence'.

Section 1839 {Repealed)

Comment. The definition of 'torroborative evidence" in Section 1839 {which
requires corroborative evidence to be evidence "of a different character") is
inconsistent with the case law developed in California wvhich has not
required that corroborating evidence be of a "different character". The repeal
of Section 1839, therefore, will have no effect on the interpretation of the
gections in various codes that require corroborating evidence; the case law that
has developed under these sections will contimie to determine what constitutes
corroborating evidence for the purposes of the particular sections.

One out-dated case indicates that an instruction on what constitutes
corroborating evidence is adequate if given in the words of Sectlon 1839.

People v. Stermberg, 111 Cal. 11, 43 Pac. 201 (1896). See also People v.

Monteverde, 11 Cal. App.2d 156, 244 P.2d 447 (1952). On the other hand, recent
cases do not clte or rely on Section 1839 in defining what constitutes corroborat-

ing evidence, and California Jury Instructions, Criminal provides definitions

of corroborating evidence derived from the case law rather than from Section
1839. See, e.Z., CALIIC {24 ed. 1958) Nos. 203 (Rev.) (possession of stolen
property), 235 {Rev.) (possession of stolen property), 592-C (Rev.) {abortion),
766 (perjury), and 822 (Rev.) {corrovoration of testimony of accomplices). See
CALIFCREIA CRIMINAL LAY FRACTICE L73-v77 {Cal. Coni. G. Bar 1964);
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Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

{Article I. Genersl Provisions), 6 CAL, IAW REVISTON COMM'N, RER, REC. & STUDIES
1, 56-57 (1964).

Section 1844 (Repealed)

Comment, The sybstance of Secticn 1844 ie reccdified as Evidence Ccde
Section 411,

Section 1845 (Repealed)

Comment. Section 1845 is superseded by Evidence Code Sections 702, 800-801,
and 1200,

Section 1845.5 (Repealed)

Comment. Section 1845.5 is recotified as Evidence Code Section 830.

Section 1846 (Repealed)

Comment, Section 1846 is reccdified in substance in Evidence Code Sections
TLO and Tll.
Section 1847 (Repealed)

Comment. Section 1847 is inconsistent with the definition of a presumption
in Evidence Code Section 600. The right of a party to attack the credibility of
a witness by any evidence relevant to that lssue is assured by Evidence Code

Sections 351, 780, and T85.

Section 1848 (Repenled)

Comment.. Insofar as Section 1848 deals with hearsay it is superseded by the
hearsay rule, stated in Evidence Code Section 12CQ, and the numerous exceptions
thereto. If Section 1848 has s broader application, its meaning is not clear
and its possible applications are undesirasble; hence, there is no Justification

for retaining the section.

Section 1849 (Repealed)

Comment. Section 1849 1s superseded by Evidence Code Section 1226.
- _lsw- =
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Section 1850 (Repealed)

Comment. Insofar as Section 1850 relates to hearsay, it 1s superseded by
Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay
rule for contemporaneous and spontanecus declarations. Insofar as Section 1850
relates to declarations that are themselves material, the section is unnecessary;
for, ingsmich as Evidence Code Sections 225 and 1200 =ake it clear thet such
Geclaraticns are not hearsay, they are adnissible undey the genersl principel thet

relevant evidence is admissible. See EVIDENCE CODE §§ 210, 351.

Section 1851 {Repealed)

Comment. Section 1851 is superseded by the exceptions to the hearsay rule

stated in Evidence Code Sections 1225 and 1302.

Section 1852 (Repealed)

Comment. Section 1852 is superseded by the exceptions to the hearsay rule
stated in Article 11 {commencing with Section 1310) of Chapter 2 of Division 10

of the Evidence Code.

Section 1853 {Repealed)

Comment. Section 1853 is an imperfect statement of the declaration ageinst
interest exception to the hearssy rule and is superseded by Evidence Code

Section 1230, See the Comment to that sectlon.

Section 1854 (Repenled)

Corment. Section 1854 is ‘recodified as Evidence Code Section 357.

Section 1855 (Repealed)

Comment. Section 1855 1s superseded by Evidence Code Sectlons 1500-1510.

~1509=
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Section 18558 (Repealed)

Copment, Section 1855a is recodified as Evidence Code Section 1601.

Seciion 1863 (Repealed)

Comment. Section 1863 is superseded by Evidence Code Section 753.

Section 1867 (Repealed)

Comment. Section 1867 is besed on the obsolete theory that scme allega-
tions are necessary that are not material, i.e,, esscntial to the claim or
defense; it provides that only the paterial allegatlons need be proved., See

Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW

REVISION COMM'N, REP,, REC, & STUDIES 1001, 1119-1121 (196h), Since Section
1867 is obsolete and is not a correct statement of existing law, it is repealed,

Section 1868 (Repealed)
Comment. Section 1868 is superseded by Evidence Code Sections 210, 350,

and 352,

Section 1869 (Repealed)
Comment. Section 1869 is inconsistent with and superseded by Evidence

Code Sections 500 and 510. Moreover, it i1s an ipaccurate stetement of the marner

in vhich the burden of proof is allocated under existing law., See Tertative
Recommendation and a Study Relating to the Uniform Rules of Evidence (Burden

of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW REVISION

COMI'N, REP,, REC, & STUDIES 1001, 1122-112k (196k).

Section 1870 {Repealed)

Comment, Section 1870 is superseded by the provisions of the Evidence
Code indicated helow:

~1510-
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Section 1870 Evidence Code

(subdivision) _(section)
1 210, 351
2 1220
3 1221
L {£irst clause) 1310, 1311
4 (second clause) 1230
b (third clsuse) 12ke
5 (first sentence) 1222, logk
5 (second sentence) 1225, 1226
6 1223
7 1240, 124kl (See also the Comment
to CODE CIV, PROC., § 1850)
8 1250-1292 |
9 (first clause) 720, 800, 801, 1416
9 (second clause) 720, 801
10 870
11 1314, 1320-1322
12 Unnecessary (See EVIDENCE CODE

§ 351; CODE CIV. PRCC. § 1B€1;
CIV. CODE §§ 16h4, 1645, See
also COM., CODE § 2208.)

13 1312, 1313, 1320-1322
1k 1500-1510

15 210, 351

16 210, 780, 785

Seciion 1871 {Repesled)

Comment., Sectlon 1871 is recodified in the Evidence Code as indicated

belr:
Section 1871 Evidence Code
(paragraph) (section)
1 T30
2 T31
3 733
L 732
5 723
-1511-
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C Section 1872 (Bepealed)

Comment. Section 1872 is recodified in Evidence Code Sections 721 end 802,

Section 1875 {Repealed)

Comment. Section 1875 is superseded by the provisions of the Evidence Code

indicated below;

Section 1875 Evidence Code
(subdivision) _(section)
1 451(e)
2 451(a)-(a), 452(a)-
(£)
3 hil{a)-id), b52(a)-
¢}, (e
] k52(£), 453
5 1452
C 6, 7, and 8 1452-1454 (official
signatures and
seals); U51(f),
452(g){h){remainder
of subdivisions)
9 451(f), 452(g)(h)
Next to last paragraph 45k, 455
last paragraph 311

Section 1879 (Repesled)

Comment. Insofar as Section 1879 declares sll persons to be competent
witnesses, it is superseded by Evidence Code Section TCO; insofar as it reguires
perception and recoliection on the part of the witness, it is superseded in
part by Evidence Code Sections 70l and 702. Insofar as it is not superseded
by the BEvidence Code, Section 1879 treats matters of credibility as matters of

competency and is, therefore, disapproved.
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Section 1880 (Repealed)

Comment., Sutdivisions 1 and 2 of Section 1880 are superseded by
Evidence Code Section TOl.

Subdivizion 3 of Section 1880 is the California version of the so-called
"dead man statute,"” Dead men statutes provide that one engaged in litigation
with a decedent’s estate cannot be a witness a3 to any matter or fact cccurring
before the decedent's death. These statutes appear to rest on the belief that
to permit the spurvivor to testify in the proceeding would be unfair because
the other party to the transaction is not available to testify and, hence, only
a part of the whole story can be developed. DBecause the dead cannot spesk, the
living are also silenced out of a desire to treat both sides equally. See

generally Moul v. McVey, 49 Cal. App.2d 101, 121 P.2d 83 {19h2); 1 CAL, LaW

REVISION COMM'N, REP,, REC. & STUDILS, Reccmmendation and Study Relating to

the Dead Man Statute at D-1 (1957).

In 1957, the Commission recommended the repeal of the dead man statute and
the enactment of a statute providing that, in certain specified types of
actions, written or oral statements of a deceased person made upch his personal
knovledge were not to be excluded as hearsay. See 1 CAL, LAW REVISICN COMM'N,

REP., REC, & STUDIES, Recommendation and Study Relaiing to the Dead Man Statute

at D-1 (1957). The 1957 recommendation has not been enacted as law., For the
legislative history of this measure, see 1 CAL, LAl REVISICN COMM'N, REP.,
REC. & STUDIES IX (1957).

Although the dead man statute undoubtedly cuts off some fictitious claims,
it results in the denial of just claims in a substantial number of cases. As
the Comission's 1557 recommendation and study demonstrates, the statute
balances the sceles of justice unfairly in favor of decedentst estates.

See 1 CAL, LAW REVISION COMM'N, REP., REC. & STUDIIS at D-6, D-43-D-15 (1957).
-1513~-
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See also the Comment to EVIDEKCE CCDE § 1261. Moreover, the dead man
statule hasg been productive of muecnh litigation; yei, many duestions as to
its neaning and effect are still unanswered. For these reasons, the
Cornissicn again recommends that the dead man statule be repealed.
However, repeal of the dead man statuie alone would tip the écales
unfairly against decedents! estates by subjecting them to claims which
could have been defeated, wholly or in part, if the decedent had lived to
tell his story. If the living are to be permitted to testify, some steps
ousit to be taken to permit the decedent to testify, so to speak, from the
grave, This is accomplished by relaxing the hearsay rule in Evidence Code
Section 1261 to provide a limited hearssy exception for & statement of a
deceased person offered in an action sgainst an executor or administrator
upon a claim or demend against the estate of such deceased person. This
hearsay exception is more limited than that recoﬁmended in 1957 and will,

it is believed, meet most of the objectlons mede to the 1957 recommendation.
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Section 1881 (Fepealed)

Comment. Section 1881 is supersedsd by the provisions of the

Evidence Code indiceted below.

Subdivision 1, Subdlvision 1 of Section 1881 is superseded by

Evidence Code Sections 970-973 and 980-987. Under subdivision 1 of

Section 1681~ e and Hection

1322 of the Peral Code, a married person has 2 privilegs, subject to
cortain excaptions, to prevent his spouse from testifying for or against
him in & eivil or eriminal action to which be is a party. Section 1322
of the Pensl Code also gives his spouse & privilege not to testify for
or againat kim in a eriminal action 1o which he is a party.

The “for” privilege. The Commission has eoncluded that the mari.
tal testimonial privilege provided by existing law as to testimony by
one spouse for tha other should be abolished in both eivil and criminal
actions. There would appaar to be no need for this privilege, now given
to a party to an setion, not to eall his spouse to testify in his fovor.
It a case can be imagined in which,a party would wish to avail himself
of this privilege, he conld achieve t’he game result by simply not eelling
his spouse to the stand, Nor does it seem desirable to comtinue the
present privilege of the nonparty spouse not to testify in faver of the
party spouse in a eriminal gefion. It is difficult to imagine a case in
which this privilage would be elaimed for other than mercenary or
spiteful motives, and it preciudes aceess to evidence which might save
an innoecent persen from convietion. _

# i ¢, Under existing law, either spouse may
claim the privilege to prevent one spouse from testifying against the
other in a oriminal setion, and the party spouse may claim the privilege

to prevent his apouse from testifying againgt him in s civil action.
Ths privilege under iven exclusively to the
witness spousa beeguse he instead of the party spouse is more likely to
make the determination zf whether to elaim the privilege on ihe basis
of its probable effect on the marital relationship. For axanmples, beenuse
of his interest in the outeome of the 2otisn. 8 party spouse would be
under gonsiderable temptation to claim the privilege even if :he mar-
riage were already hopelessly disrujpted. whevoaw & witnese spouse
probably would not. Iustrative of the peseible misnse of the existing
privilege is the recent ease of Paopls v, Warg, 50 Cal2d 702, 388 P.2d
777 (1968), involving a defendant whe murderad his wife’symother
and 18-year-old sister. He had threatened to murder his wifetend it
seeron likely that ba would have duie 20 kad she not fed, Thé marital
relationship was as thoronghly shatiered aes it could have been; yet,
the defendant was entitled to invoke the privilege to preveni hia wife
from testifying. In suck s situation, the privilege does not serve at all
+ its troe purpose of preserving & marital relationship from disruption;
* it serves only s an obgtacie to the administration of juatice,

~/87% —
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Subdivisions 2-6.

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence (cde

indicated below:

Section 1881 Evidence Code
(subdivieion) {section)
2 950=962
3 1030-1034
N 9901006, 1010-1026
5 1040-1042
6 1070-1072

Section 1883 {Repealed)

Comment. Section 1883 is superseded by Evidence Code Sections 703 and 70k4.

Section 1884 (Repealed)

Comment. Section 1884 is superseded by Evidence Code Section 752.

Section 1885 (Repealed)

Comment. Section 1885 is reccdifiled as Evidence Code Section T5L.

Section 1893 (Amended)

Comment. The language deleted from Section 1893 is unnecessary in view of

Evidence Code Sections 1506 end 153C.

Section 1901 {Repealed)

Conment. Section 1901 1s superseded by Evidence Code Section 1530.

Section 1903 (Repealed)

Comment. Section 1903 is unnecessary to support the valldity of statutes,
for the California courts have said that statutes are “presumed” to be constitu~

tional. In re Cregler, 56 Cal.2d 30f 311, 1k Cal. Rpir. 269 201, 363 P.2d 305 307
-1516- '
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(1961). If Section 1903 is deemed to have an evidentiary effect, it is une
deslrable to the extent that it indicates that the Legislature may exercise
the judicial power of making findings on controverted facts and that such
findings are conclusive. As the sectlon is urpecessary to accomplish its
eseential purpose, it is repealed. This repeal will not change the law of
Californla relating to the construction or validity of statutes because the

courts have not placed that law upon the footing of this section.

Section 1905 (Repealed)

Comment. Sectlons 1905, 1906, 1907, 1918, and 1919 relste to hearsay,
authentlcation of official records, and the best evidencegsrule. They are super-
seded by Evidence Code Sections 1270-1271, 1280-1284, 1h52.145k, 1506-1507,
1530, 1532, and 1600.

Subdivision 4 of Section 1918 provides for the authentication of a publish-
ed foreign officlal Journal by evidence that it was commonly received in the
forelgn country as published by the reguisite authority. Although no similar
provision appears in the Evidence Code, this and other evidence of authenticity
not mentioned explicltly in the Evidence Code may be used to authenticate
official writings under the general language of Sectlon 1410, which provides
that the requirement of authentication may be met by "evidence sufficient to
sustain a finding of the authenticity of the writing." See also EVILENCE CODB

§§ 1400 and 1530.

Section 1906 {Repealed)}

Comment. See th@ Comment to Code of Civil Procedure Section 1905.
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Section 1907 {Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1905.

Section }908.5 (Added)

Comment . Section 1508.5 recodifies the rule of pleading stated in sub~
division 6 of Section 1962 of the Code of Civil Procedure. See the Comment to

that secticon.

Section 1918 (Repealed)

Comment. See the Comment to Code of Civil Frocedure Section 1205.

Section 1919 {Repealed)

Comment. BSee the Comment 10 (Ccge of Civil Procedure Section 1905.

Section 19192 (Repealed)

Coument. Sectlons 1919a and 1919b are superseded by Evidence {ode Sections
1315 and 1316.

gection 1919b (Repealed)

Comment. See the Comment to Ccde of Civil Frocedure Gection 1919%a.

Section 1920 (Repealed)

Comment. Section 1920 is superseded by the business records exception
contained in Evidence Code Sections 1270 and 1271, by the exception to the
hearsay rule for officlal records and other official writings contained in
Evidence Code Sections 1280-128k, and by various specific exceptions to the
hearsay rule that will continue to exist under various sections of the Evidence
Code and other codes. The broad langusge of Section 1920 has been limited
in Ividence Code Section 1280 to reflect existing law, See the Comment to
EVITIICE CCDE  § 1280, See also EVIDENCE CODE ¢ 664 (vresumption that

official duty has been regularly performted).

1518~ . MIN1570_|




Section 1920a (Repealed)

Comment. Secticn 1920a is umnecessary in view of Evidence Code Sections

1506 and 1530. See also EVIDENCE CODE § 1550.

Section 1920b {Repesled)

Comment. Section 1920b is :eccdified < Evidence Code Sectiom 1551.

Section 1921 {Repealed)

Comment. Sections 1921 and 1922 are superseded by Evidence Code Sections

1270-1271, 1280, 1452, 1453, 1506, and 1530.

Section 1922 (Repealed)

Comment. BSee the Comment +o Cocde of Civil Procedure Section 1921.

Section 1923 {Repealed)

Comment. Section 1923 1s supoerseded by Ividence Code Section 153k. See
the Comment to that section,

Section 1924 {Repealed)

Comment. Section 1924 ie unnecessary because the sections to which it

relates are repealed.

Section 1925 {Repealed)

Corment. Section 1925 iz recodified as Evidence Code Section 160k4.

Section 1926 (Repealed)

Comment. Section 1926 1s superseded by Evidence Code Sections 1270-1271

and 1280-1284.

Section 1927 (Repealed)

Comment. Section 1927 is recod.Tied ag Evidence Code Section 1602,

Section 1927.5 (Repealed)

Comtent. Section 1927.5 is recodified «s Evidence Code Section 1605.

-1515-
__MJN]S?lM




Section 1928 (Repealed)

Corment. Section 1928 is recodified as Evidence Code Sectlon 1603.

Sections 1928.1-1928.4 (Repealed)

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil
Procedure consists of Sections 1928.1-1928.4., The sections are discussed

individually below.

Section 1928.1 (Repealed )}

Comment. Section 1928.1 is recodified as Evidence Code Section 1282,

Section 1928.2 (Repealed)

Comment. Section 1928.2 is recodified as Evidence Code Section 1283. See
alsc EVIDENCE CCDE § 1530 (purported copy of writing in custody of public
exployee),

Section 1928,3 (Repealed)

Ccmment. Section 1928.3 is unnecessary in viev of Dvidence Code Sections
1452, 1453, and 1530.

Section 1928.4 (Repealed)

Comment. Section 1928.L4 is unnecessary in view of Evidence Code Section 3.

Section 1936 {Repealed)

Comment. Sectlon 1936 is recodified as Evidence Code Section 13h1.

Section 1936.1 (Repealed)

Comment. Section 1936.1 is recod:.fied as Evidence Code Section 1156.

Section 1937 {Repesaled)

Comment. Sections 1937, 1938, and 1939 relate to the best evidenee rule

and are superseded by Evlidence Code Sections 1500-1510,
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Section 1938 (Repealed)

Comment. See the Comment

Section 1939 (Repealed)

Corment. See the Comment

Section 1940 (Repealed)

Comment. Section 1940 is

1415,

Section 1941 (Repesled)

Corment, Section 1941 is
Section 1h12,

Section 1942 (Repealed)

Comment. Section 1942 is
Section 1h41k.
Section 1943 (Repealed)

Corment. Section 1943 is
Section 1415,
Section 1944 (Repealed)

Comment. Section 1944 is
Section 1417.
Section 1945 (Repealed)

Comment. Section 1945 is

Section 1946 (Repealed)

to Code of Civil Procedure 3Sesection 1937.

to Code of Civil Procedure Sectlon 1937.

reccdified as Evidence Code Sections 1413 and

recodified in substance ag Evidence (ode

recodified in substance as Evidence Code

recodified in substance in Fvidence Code

reccodified in substance as Evidence Code

recodified as Evidence Code Section 1418.

Comment., The first subdivision of Section 1546 is superseded by the

declaration against interest exception to the hearsay rule contalned in Bvidence

Code Section 1230; the second subdivision is superseded by the business records

exception contained in Evidence Code Sections 1270 and 1271; and the third

subdivision is superseded by the business records exception contained in
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Bvidence Code Sections1270-1271, the official records exceptions contained in
Evidence Code Sections 1280-1284, and the varlous other exceptions to the

hearsay rule contalned elsewhere in the Evidence CUode and in other codes.

Section 1947 (Repealed)

Conment. Sectlon 1947 was a necessary provision when the only hearsay
exception for business records was the common law  shop=book rule. That rule
required that an entry be an original entry in order to gualify for admission
in evidence. The btusiness records exception to the hearsay rule contalpned in
Bvidence Code BSectlons 1270 and 1271 does not require that the entry be an
original entry so long as it was made in the regular course of the business at
or near the time of the act, condition,or event recorded. As the 8ecticn

1947 no longer has any significant ueaning, it is repealed.

Section 1948 {Repealed)

Comment. Section 1948 18 recodified in substance as Evidence Code
Section 1hk51.

Section 1951 (Repealed)

Corment. Section 1951 is superseded by Evidence Code Sections 1451, 1532,

and 1600.
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Sections 1953e-1953h (Repealed)

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 1953e-1953h. These sections, which
constitute the Uniform Business Records as Evidence Act, are recodified as
Evidence Code Sections 1270-1272. Sections 1270-1272 do not, however,
include the language of Section 1963f.5, which was added to the Code of
Civil Procedure in 1959. Section 1963f.5 is not in the Uniform Act, and
it inadequately attempts to make explicit the liberal case law rule
that the Uniform Act permits admission of records kept under any kind
of bookkeeping system, whether original or copies, and whether in book,
card, looseleaf, or some other form. The case law rule is satisfactory,
and Section 1963f.5 may have the unintended effect of limiting the

provisions of the Uniform Act. See Tentative Recommendation and s Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),
6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 516 (1964).

Sections 19531-1953L (Repealed)

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 1953i-1953L. These sections, which
comprise the Uniform Photogravhic Copies of Business and Public Records as
Evidence Act, are recodified as Evidence {ode Section 1550.

Section 1954 {Repealed)

Comment. Section 1954 is unnecessary in light of Evidence Code Sections
210, 351, and 352.

Sections 1957-1963 {Repealed)

Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Procedure

consists of Sections 1957 through 1963. The sections are discussed individu-

ally below. -1523-
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Section 1957 (Repealed)

Corment. Sections 1957, 1958, and 1960 are superseded by Evidence
Code Sections 140 (defining "evidence") and 210 (defining "relevant
evidence" ). See the Comments to EVIDENCE CODE §§ 140 and 210. See slso
the Comment to CODE CIV. PROC. § 1832,

Section 1958 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.
The substance of Section 1958 is restated in the last sentence of Evidence
Code Section 608.

Section 1959 (Repealed)

Comment. Section 1959 is superseded by Evidence Code Section 600.

Section 1950 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.

Section 1961 (Repealed)

Comment. Section 1961 is superseded by Chapter 3 (commencing with
Section 600) of Division 5 of the Evidence Code, which prescribes the

rature and effect of presumptions.
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Section 1862 {Repealed)

Domment. Subdivision 1 of Seetion 1982 is repealed because it
Igas little rueaning, either ss & rule of substantive luw or as a rule of
evidence . . . ."" People v. Gorshen, 51 Cal.2d 718, 731, 336 P.21 402,
501 (1939),
Subdivisions 2, 3, 4, and 5 are superseded by Evidense Code Sactions
621-624.
_ The first clause of subdivision & stuses the meaningless truism that
Judgrr_:ents are eonclusive when deelured by lew to be conclusive. The
plead:ng tule i the next two clanses hay been recodified as Seetion
1908.5 of the Cede of Divil Procedurs,
) Subdivision 7 is merely a cross-refecence seetinn to all o*her presump-
tions declared by law to be conclusive. This subdivision is onnecessury.

See BEVIDENCY CoDE § G3o.

Hection 1963 (Bepealed)

Comment. Many of the presuraptions listed in Section 1933 are
classified and restated in the Evidence Code. A few hava been recedi-
fled as mazims of jurisprudenca in Part ¢ of Division ¢ of the Ciwil
Code. Others are not countinued st all. The disposition of each sub-
division of Section 1963 is piven in the table helow. Following the
table are ecomments indicating the reasons for repealing those provis
siona of Section 1968 that are not continued in California law,

Neation 1803
{rubdivizion} Fuperaeded by
1 Frilenee Code Seetion 520
2 Kot continged -
2 Civil Code Sectlon 3544 (added in thia recommendation)
4 Ividence Code Seetlon $21 i
i} Not continued :
4. ot continued
7 Fvilenee Corde Section G31
-} Bvidence Code Sectipn 032
9 Tavidence Code Section 6753
10 Evidence Code Ssction GRG -
11 Frldence Cade Roeilon G3T
1z . Fvidenee {ale Neetion G638
13 L dBvidence Code Section 054
14 : Not eontianed
15 Yviience Code Saetion ({4
14 Fvhienca (odde Section 666
17 Fwvtdense Code Seetion 630
18 . Not enntinued . .
1 Civl Cade Scation 8540 (added ln this recommendatlon)
1 Not enntinued .
21 . Commercial fode Secticns 3808, 8807, and 3408
25 Noo eontinnet
23 . Evitenee Coda Beotlon 840 '
24 Fvidence Code Bection 841
25 Xnr continued
28 Lvldenee Code fection 80T
a7 Nor rantinaed
a8 Civil Code Section 3340 (udded In this recoramendation)
P4t . Not eontinue! .
20 . Neot eontinued
31 Fridense Code Roction 01 .
£3 Civil Code Section 3947 (added in this recnmmendation; ‘
=) Civil Code Section 3548 [added in this recommendation
34, Evidenee Code Seetion (43
36 BEvldrner Code Heotinn (Hd
a6 - Bridenee Code Bection &:43
b1t Tvidence Crids dection 42
a8 Notr contlvuned
ah Unmecensary {duplieates Civil Code Seetion 1814}
40 ) Civl! Code Section 1045 (added in this recommendation)

Subdivision 2 is not continued because it has been a source of error
and confusicn in the cases. An instruction based uvon it is error
whenever specific intent is in issue. People v, Sayder, 15 Cal2d 706,
104, P.23 689 (1940): People v. 3acicl, 71 Cal. App. 213, 234 Pac.

(1925). A persen’s intent way be inferred from his actions and
the surrounding cireumstances, and an instroction to that effect may
be given, People v. Besold, 154 Cal. 362, 97 Pae. 871 (21908).
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Subdivisions 5 and & are not continued because, despite Section 1963,
there is no prmumptmn of the sort stated, The “pmsmnpdmh” merely
indicate that a party’s evidenee shonld be viewed with distrust if he
could prodnee better evidence aund that unfavorable inferences should
be drawn from the evidence offered against him if he fails to deny
or explain it, A party’s failnre to produce evidenee eannot be turned
into evidenee sgnrinst him by reliance on these presamptions. Hampfon

v. Rose, 8 Col. App.2d 447, 56 P.2d 1243 {1935); Gfirvetz v. Boys’ P
Market, Ine., N Cal App. 24 827, 830, 206 P.%d 8, £- g (1545). The sub- b vidence
atamwe eﬁeet of theqe ”presnnnptmns is stated mors accurat&ly m,r"“'g oG

=y Sectian
M oy
Subdivision 24, The presumption stated in subdivision 14 is not econ-\ i 44 M}
tinued, for it is inaecurate and misleading. The eases have used-this pre- '\\f‘i ol

sumption fo sustain the validity of the offlcial acts of a person acting
in & publie office when thers has been no evidenes to show that sueh
person had the right to hold offiee. See, &.., City of Monferey v, Jueks,
139 Cai. 542, 73 Pae. 436 (1903); Dei;ohi School Dist. v. Murgoy, 53 .
Cal. 29 (1878); People v. Beal, 108 Cal. App.2d 200, 238 I'_24 84
(1951). The presumption is unnesessary for this purpose, for it is well
settled that the '‘aets of an officer de fecto, so far as the rights of third -
persons are eoncerned,"are, if done within the scope and by the ap-
parent anthority of office, as valid and hinding &s if he were the offlcer
legally elected and qualified for the office and in full possession of it.”’
In ro Rodevelopment Plan for Bunker Hil, 61 Cal.2d, ., -, 87 Cal.
Rptr. 74, 88, 389 P.2d 538, 552 (1054); Cakland Paving Co. v. Dono-
van, 13 Cal. App. 488, 404, 126 Fac. 388, 390 (1912). Under the de
facto doctrine, the validity of the official acts taken is conclusively
established. Town of Busauville v. Long, 144 €al, 362, 77 Pae. 987
{1004} ; People v. Hecht, 165 Cal. 621, 38 Paec, 941 (1895) People v.
'Sassovwh 29 Cal. 480 (1866) Thus, the cases applying suhdwmlon 14
are erroneous in indicating that the ‘official acts of & person acting in &
public office may be attacked by evidence sufficient to avercome the:
presumption of a valid appointment. Thesa cases ean be expiained only -
tn the ground that they have overlookted the de facte doctrine.

In cases where the presumption might have some significancecases
where the party oceupying tha office ir asserting some right of the office-
holder—the presumption has been held inapplicable. Burke v, Edgar, -
67 Cal. 182, 7 Pac. 438 (1B85).

Subdivision 13. No case has bean found whers subdivision 18 has
had any effeet. The doctrine of res judicata determines the issues econ-:
cluded between the parties without regard to this preaumption, Parviell
v. Hohn, 81 Cal. 181, 182 (1882) (‘' And the judgment as rendered ...
is conclusive upon all questions involved int the aetion and upon whieh
it depends, or upon matters whieh, under the iseues, might ha.ve been
litigated and decided in the case ... ."),

‘wbdivision 20. The eases have nsed this “‘presumption’’ mevely
as a justification for holding that evidence of a business custom will
sustain & finding that the custom was followed on a partieular oceasion. = .-
E.g., Robingon v, Puls, 28 Cal.2d 664, 171 P.2d 430 (1946} ; American ,é— f”iﬂf
Can Co. v. Agricullural Insur. Co., 27 Cal. App. 847, 160 Pae, 998  Cove. Secriom

sress %,

————
A e ki .

(1515). Temimmdbndlmieendd (11 ovides Tor the admissibihity of bu 1{O5
custom evidence {o prove that the custom was followed on & partwular e
?cc&swn

. There is no reason to eompel the trier of fact to fud that
the customn was foilowed by applying a nresumpiion. The evidence of
ethe custorn may be strong o weak, snd the trier of fast should be
free to decide whether the custom was followed or not. No case has
been found giving a presumptive efset {0 eviGenes ¢f a business custom
under subdivision .20,
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Jubdivdslon 22 The parpese of s0hdi Tsien 22 apovars o have beer
to ecumpel an accommodatior. endorser to prove that he endorsed in
accommodation of a subsequeni party to the instrument and not in
sceorimodation of the maker. Bee, e, Pooijic Portignd Coment Co, v.
Reinecke, 30 Cal. App. 501, 158 Pac. 1041 {1916). The liability of
accommodationa endorsers is new fully eovered sy the Commereial Code.
Accommodation is a8 defense which must be established by the defend.

" ant. Com. Cope §§ 3307, 3415(5). Hence, subdivision 22 is no longer

necessary, . \
DARGESISION Lo LIOSTHLE SMDNYIRINN X3, the CallIorns eourty naves

refused to apply the presnmption of identity of porson {ron identicy
of the name when the name is commop. E.g., Prople v, Wong Sang

Xung, & Cal. App. 221, 224, 81 Pac. B4, 845 (1506, The mattor should

be left to inference, for the strength of the inference will depend in
particular cases on whether the naue is common or unusmal,

Subdivision 27 has been rarely cited in the reportod cases since it
was enacted in 1872, Tt has heen applied to sitnations where a state-
ment has been made in the presence of a person who has failed to
protest to the representations in the statement, The apparent gegui-
escence jn the statement has been held to be proof of belief in the
truth of the statement. Esfale of Plood, 217 Cal. 783, 21 P24 579
(T933) ; Estate of Clark, 13 Cal. App. 786, 110 Pac. 523 (1910).

Although it may be appropriate under some cireumstances to infer
from the lack of protest that a person-believes in the truth of a state.
ment mada in his presence, it is undesirable t¢ reenire such & eonelu.
sion. The surrounding cirewmstatices may very greatly from case to
case, and the trier of faet should he free to decide whether regnies-
cence resulted from belief or from some other cause. Of. Mait. 27:13-14
{Reviced Standard Version) (““Then Pilate said to him, ‘Do you not
hear how niany things they testify apainst you?' Bit he gave him no
answer, not even to a single charge . . . ."’).

Subdivision 29 has been cited in but one appellate deeision in its

_ 92.vear history. It is unnecessary in light of the doetrine of ostensible
anthority. Ses 1 Wrrrin, Sumuany oF Cavrornia Law, Adgency and

Employment §§ 49-51 (Tth ed. 1960).

Subdsvision 30, in effect, declares that a marriags will be presumed
from proof of cohabitation and repute. Prlos v, Pulos, 140 Cal. App.2d
913, 285 P.2d 907 (1956). Because reputation cvidence may sometimes
strongly indicate the existence of a marriage and at other times fail
to do so, requiring & finding of a marriage from proof of such repu-
tation is unwarranted, The ceses have sometimes refused to apply the
presumption because of the weakness of the reputation evidence relied
on, Estate of Baldwin, 162 Cal 471, 123 Pac. 2567 (1512) ; Cacioppo v.
Triangle Co., 120 Cal. App.2d 281, 260 .24 983 (1953). Discontinu-
anca of the presumption will.not affect the rule that the existence of a
marriage may be inferred from proof of reputation. Whkite v. White,
82 Cal, 427, 430, 28 Pac. 276, 277 {18903 (*° ‘echebitation and repute

do not make marrigge; they are morely items of evidence from which -

it may be inferred that & marriage had been entered into’’") (italies
in original). B

. Subdivision 38 hag not been applied in any reported case in its 92-
year history. The substantive law rzlating to implied dedication and
dedieation by prescription makes the presumption unrecessary. See
2 Wrrriw, BoMuary oF Cavrronwia Law, Real Properiy §§. 27-28
(7th ed. 1960). . U
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Secticn 1967 (Repealed)

Ccrrent., Secticn 1967 hos no substantive meaning and is unnecessary.

Section 1968 (Repesled)

Comment. Section 1968 unnecessarily duplicates the provisions of
Penal Code Sections 1103 and 1103a.

Section 1973 (Repealed)

Corment. Seetion 1973 is unnecessary. It merely describes in
evidentiary terms the Statute of Frauds contained in Civil Code Section
162k,

Seccion 1974 (Amended)

Comment. The amendment to Section 1974 makes no substantive change
in the law; the amendment merely makes 1t clear that Section 1974 is a
substantive rule of law, not a rule of evidence.

Section 1978 (Repealed)

Comment. Section 1978 incorrcctly states the existing law of
Calilfornia. Certain things are declared to be "conclusive evidence" in
other codes. See, e.g., COM, CODE § 1201(6), (45). loreover, the
Califcrnise courts have recognized that same evidence may be conelusive in
the absence of statute, for a cour{, "in reviewing the evicence, is bound
to exercise its intelligence, and in doing so must recognize that certain
facts are éontrolled by immutable physieal laws., It cennot permit the
vercict of a jury to change such facts, because . . . to do so would, in

effect, destroy the intelligence of the cowrt.”" Austin v. Newton, 46

Cal. App. 493, 497, 169 Pac. 471, k72 (1920); Neilson v.. Houle, 200 Cal..

726, 729, 254 Pac, 891, 892 (1927). Nonetheless, the California courts

have also relied upon this section lto sustain a finding of paternity despite
~1528-
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undisputed blooG-test evidence showing that the defendant could not have

been the father of the child. Arais v. Kalensnikoff, 10 Cal.2d 428, Tk

P.2d 1043 (1937). The Legilslature subsequently rejected this decision by
enaciting the Uniform Act on Blood Tests to Determine Paternity. Repesl
of Section 1978 will remove the statutory basls for a similsr decision in
the rere case where such certainty is sttainsble.

Sections 1980.1-1980.7 (Repealed)

Comment, Sections 1980.1-1980.7, which comprise the Uniform Act
on Dlocd Tests to Determine Paternity, are recodified as Evidence Code
Sections 890-866.,

Seci:ions 1981-1983 (Repesaled)

Comment. Chepter 1 of Title 3, Part IV, of the Code of Civil Procedure
consists of Sectiones 1981 through 1983. These sections are discussed
individually below.

Section 1681 {Repealed)

Comment, Section 1981 is superseded by Evidence Code Sections 500

and 510. BSee Tentative Recoameiiation and s Study Relating to the Uniform

Rules of Evidence (Burden of Producing Evidence, Purden of Proof, and

Presumptions), 6 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES 1001,

1124-1125 (196k). o
Seetion 1962 (Repealed)

Corment. Section 1982 i1s recodified as Evidence Code Section 1402.

Section 1983 (Repealed)

Comment. Section 1983 was held unconstitutional as applied under the
Alien Iand Iaw. Morrison v. California, 291 U.S. 8 {1934). It has been

applied but once by an appellate court since the Morrison case was declded.
People v. Corderc, 50 Cal. App.2d 146, 122 p.2d 648 (1942). Section 1983
~1529-
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appears to have been designed principally to facllitate the enforcement
of the Alien Iand law. Since that law has been held unconstitutional

{Sei Fujii v. State, 38 Cal.2d 718, 2k2 P.2d 617 (1952)) and has been

repealed (Cal. Stats. 1955 » Ch. 316,‘§ 1, pe T67), Scction 1983 should
no longer be retained in the law of California,

Section 1998 {Repesaled)

Comment., Sectione 1998-1998.5 provide s special exception to the
best evidence rule for hospital records. These sections are recodified
as vidence Code Sections 1560-1566.

Section 1998.1 (Repealed)

Comment, See the Comment to Code of Cilvil Procedure Section 1998.

Sec:ion 1998.2 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.3 (Repealed)

Comment., See the Comment to Code of Civil Procedure Section 1998.

Section 1998.4 {Repealed)

Comment., See the Comment to Code of Civil Procedure Section 1998.

Sechion 1998.5 (Repealed)

Comment. See the Comrent to Code of Civil Procedure Section 1998.

Section 2009 {Amended)

Comment. Section 2009 has been amended to reflect the Fact that
statutes in other codes may alsc authorize the use of affidavits. See,
e.Z., PROB. CODE §§ 630, 705.

Section 2016 {Amended)

Corment. The emendment of Section 2016 merely substltutes the general
definition of "unavailable as a withness" used in the IEvidence Code for the

substantially similar language in Section 2016,
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Sections 20L42-2056 (Repealed)

Comment, Article & of Chapter 3, Title 3, Part IV, of the Code of
Civil Procedure consists of Sections 2042 through 2056. These sections are
discussed individually below.

Section 2042 (Repealed)

Comment. Section 2042 is superseded by Evidence Code Section 320.

Section 2043 (Repealed)

Comment., Sectlon 2043 is substantially recodified in Evidence Code
Section T{7-

Section 2044 (Repealed)

Comment. The first sentence of Section 2044 is recodified as Evidence
Code Section 765. The second sentence is superseded by Evidence Code 352.

Section 2045 (Repealed)

Comment., The first sentence of Section 2045 is superseded by Evidence
Code Seetions T6Q T6L, and T72. The second sentence of Seciion 2045 is
recodified as Bvidence Ccde Secticn T73.

Secvion 2046 (Repealed)

Comment. The Pirst sentence of Section 2046 is recodified as Evidence
Code Section 762. The second sentence of Section 2046 is recodified «s
Evidence Ccde Section T67.

Section 2047 (Repealed)

Comment, The last sentence of Section 2047 is superseded by Evidence
Ccde Section 1237. The remainder of Seetion 2047 is superseded by Evidence
Code Sectian TTL.

Seciicn 2048 (Repealed)

Corment. Section 2048 is superseded by Evidence Code Sectione T67 and

772, ~1531-
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Section 2049 {Repealed)

Conment. Section 2049 is inconsistent with and superseded by Evidence
Code Section 785. See the Comment to that section. See also EVIDENCE CODE

§8 769, 770, and 1235.
Section 2050 {Repealed)

Comment. Section 2050 is recodified as Evidence Code Sectioma T7h
and 778.

Section 2051 {Repesled)

Comment. OSection 2051 is inconsistent with Evidence Code Sections
780 and 785~788. The provision of Section 2051 execluding evidence of
particular wrongful ascts is continued in Evidence Ccde Section TB7. The
principle of excluding criminal comvictions where there has been a subseguent
pardcn has been broadened to cover analogous situations in ividence Code
Section TE8.

SBection 2052 (Repealed)

Comment., The first elause of Sectlon 2052 is superseded by Evidence
Code Section 780(h). The remainder of Section 2052 is inconsistent with
Evidence Code Sections T6B-770. See the Comments to those sections.

Section 2053 {Repealed)

Comment. Insofar as Section 2053 deals with the inability to support
a witneés‘ credibility until it has been impeached, it is superseded by
Evicdence Code Section 790. Inscofar as Section 2053 deals with the 1nadmissi-
bility of character evidence in a civil action; it is superseded by Evidence
Code Sections 1100-110k.

Section 2054 (Repealed)

Comment. Section 205k 48 recodified in substonce as Evidence Code

Section 768(b).
~1232-
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Section 2055 (Repealed)

Comment. Section 2055 is recodified as Evidence Code Section 776.

Section 2056 (Repealed)

Comment. Section 2056 is recodified in substance as Evidence Code
Section 766.
Section 2061 (Repealed)

Comment. The First sentence of Section 2061 is recodified in
Evicence Code Section 312. The remainder of Section 2061 is superseded
by Chapter 6 (commencing with Section %30) of Division 3 of the Evidence

Code,

-1533-
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Section 2065 (Repealed)

Comment. The filrst clance of Section 2055 1g soperseded hy Fridence

Code Sections 351 and G111,
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Section 2066 (Repesled)

Comment. Section 2066 is unnecessary in the light of Ividence Code
Section T65, which restates the provisions of Code of Civil Procedure
Section 20Uk,

Section 2078 (Repealed)

Camment. Section 2078 1s superseded by Evidence Code Secticns 1152-
1154,

Section 2079 {(Repealed)

Compent, Section 2079 1s unnecessary beceuse it repeets whet is said
in Civil Code Section 130. Morecver, it is misleading to the extent that
it sugpests that adultery is the only grourd for aivorce vhich reguires
corroboration of the testimony of the apouses.

Sectiong 2101-2103 (Repealed)

Comment. Chspter 4 of Title 5, Part IV, of the Code of Civil Procedure
consists of Sections 2101 through 2103, These seciicns are discussed
individuelly below,

Section 2101 (Repealed).

Corment, Section 2101 is superseded by Evidence Code Section 312.

Section 2102 {Repealed)

Comment. The first sentence of Section 2102 is recodlfled in Evidence
Code Section 310. The second sentence of Section 2102 is superseded by
Evidence Code Section 458.

Section 2103 (Repealed)

Comment., Section 2103 is superseded by Evidence Code Section 300.
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CORPCRATIONS CODE

Section 6602 (Amended)

Comment, This revision of Section 6602 provices, in effect, that
the judge may take judicial notice of the matters listed in amended
Section 6602, and he is required to take such judicial notice if he is
requested to do so and the party supplies him with sufficient informaticon.
See EVIDENCE CODE §§ 452 and 453 and the Comments thereto.

The portion of Section 6602 which bhas been deleted is either unnecessary
because it duplicates the provisions of Evidence Code Secticns 451 and 452
or undesirable becasuse it conflicts with Evidence Code 1452,

Section 25310 (Amended)

Comment. The deleted language is inconsistent with Evidence Code

Section 1452, See the Comment to that section.

GOVERNMENT CODE

Section 11513 (Amended)

Comment, The revision of the last sentence of Section 11513 is
necessary because, under Division 8 (cammencing with Section 900) of the
Evidence Code, the privileges applicable in some acdninistrative proceedings
are at times different from those applicable in civil actions.

The substitution of "other"” for "direet" in the third sentence of
subdivision (¢) of Sectiaon 11513 maies no significant substantive change
but is desireble because "direct evidence” is not defined for the purposes
of Section 11513. See the Comment to QODE CIV. PROC. & 1831 (Repesaled).
Section 19580. {Amended)

Corment. The amendment merely substitutes a reference to the correct
Evidence Ccde pzction for the reference to the supergeded Code of Civil

Procedure gection. -15360-
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Scction 34330 (Repealed)

Commen:t. Section 34330 is unnecessary. The matiers to be noticed under
Section 34330 may be noticed under Division 4 (commencing with Section 450) ¢f
the BEvidence Code, and that division provides the applicable procedures for

taking judicial notice.

HEAITH AND SAFETY CODE

Section 3197 {Amended)

Comment. The revision of Section 3197 merely substitutes references to
the pertinent Bvidence Code gections that supersede subdivisions 1 and 4 of

Code of Civil Procedure Section 1881.

PENAL CODE

Section 270e (Amended)

Comment. The revision of Section 270e merely inserts a reference to the

pertinent sections of the Evidence Code.

-1537-
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__:__Q‘Bubstithted longuage that accurately provides for the admission of

% 3

Section €86 (Amwended)

Coment, Seetion 685 gete otk three excaptions %o the right
of & deferdant ir. & criaing! irial to confront the witnesses ayrainst
him, These execpiions purport t5 state the senditious vnder waich the
coutt may adnit testitaony teken ot the prelimiuary hearing, restimeny
taken in a former tzial of the setion and testimery in a devogitien tlat
ig admissible nndor Penal Code Seftion 582, The section lnacsarately
sets forth the axisting iav, for it fails to pvovide for the admission oz
hearsay evidence generally or for the adinission of testimory in a
deposition thet i admissible under Penal Code Sections 1345 and 1362,

and its reference to the eenditions wmder which depo-liicns ma*I' he

admitted under Penal Oode Soction 852 is not ascuraic, As
M) covers the situations in which testimony in another action ex
proceeding and testimony at the preliminary heariag is admissible az

exceptions to the hearsay rule, Sectiun €50 smalalefrovised by edmi-.
nating the specifie exceptions for these situations and by substituting
for them e general cross reference to aihuissible Learsay. The
statement of the eonditions under which & deposition may be admitted
Gl deloted, and in liew of the deleted language thers smmiti

depositions ander Penel Code Seetions 882, 1345, and 1362, Tiheompmuine
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Section 688 (Amended)

Conment. The language deleted from Section 688 is superseded by Evidence

(ode Sections 930 and 940.

Section 939.6 (Amended)

Comment. The revision of Section 939.6 makes no substantive change. The
amendment, however, states more clearly ard precisely the meaning that has been

glven the sectlon by the California courts. See, e.g., People V. Freudeuberg,

121 Cal. App.2d 564, 263 p.2d 875 (1953). See also WITKIN, CALIFORNIA
CRIMINAL PROCEDURE §§ 175, 228 (1963).

Section 961 {Amended}

Comment. This revision of Section 961 makes it clear that matters that will
be Judicially noticed, whether such notice 1s mandatory or discretionary, need

not be stated In an accusatory pleading. See EVIDENCE CODE §§ 451 and 452,

Section 963 (Amended)

Comment. This revision of Section 963 makes the procedure provided in
Evidence Code Sectioms L454-458 applicable when judicial notice is taken of the
matter listed in Penal Code Section 963. Note that, notwithstanding Evidence
Code Section 453, notice is mandatory if the private statute or ordinmance is

pleaded by reference to its title and the day of its passage.

Section 1120 {Amended)

Comment. Section 1120 requires & juror who discovers that he has personal
knowledge of a fact in controversy in the case to disclose the same Inopen
ecourt. If he reveals such personal knowledge during the jury'e retirement, the

Jury must return into court. The section then requires that the juror be sworn

~1339-
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g8 a vitness and examined in the presence of the parties.

The section does not meke it clear whether this examination in the presence of
the parties is for the purpose of determining if “good cause" exists for the
Juror?s discharge in accordance with Penal Code BSection 1123 or whether this
eaminagtion is for the purpose of obtaining the juror's knowledge as evidence
in the case. The circumstances under which a juror may testify in a criminal
case are fully covered in Evidence Code Section T0OL, Therefore, Section 1120
hag been amended to eliminate the ambigulty in its provisions and to provide
assurance the juror’s examination is tou be used solely to determine whether

"good cause* exists for his discharge.

Section 1322 (Repealed)
Comment. Section 1322 is superseded by Evidence Code Sections 9704973 and
980-987. See the Comment to subdivision 1 of Section 1881 of the Code of

Civil Procedure, which slso is superseded by the same Evidence Code sections.

Section 1323 (Repealed)

Comment. The first clause of the first sentence of Section 1323 is super-
seded by Evidence (ode Sections 930 and S40. The second clauvse is recodified
as Bvidence Code Section 772%. The last sentence of Section 1323 is unnecessary
because 1t merely duplicates the provisions of Article I, Section 13 of the

California Constitution.

Section 1323.5 (Repealed)

Comment. Section 1323.5 is superseded by Bvidence Code Section 930, which
retains the only effect the section has ever been given--to preven: the prosecu-
tion from calling the defendant in a criminal action as a witness. See People

v. Talle, 111 Cal. App.2d 650, 245 pad 633 (1952). Whether Section 1323.5
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nrovides a broader privilege than Evidence Code Section 930 is not clear, for tha
meaning of the phrase "persons accused or charged" is uncertain. For example, :
e witness before the grand jury or at a coroner's inguest 1s not technically

a person "accused or charged," and Section 1323.5 would appear not to apply to
such procedinge. A person who claims the privilege against self-incrimination
before the grand Jury, at a coroner's inquest, or Iin some other proceeding is
provided with sufficlient protection under Evidence Code Sectiom 913, for his
claim of privilege cannot be showvm to impeach him or te provide a basie for

inferences against him in & subsequent civil or criminal proceeding.

Section 1345 (Amended)

Comment. Section 1345 has been revised so that the conditions for admite
ting the deposition of a witness that has been taken in the same action are
consistent with the conditions for admitting the testimony of s witness in

another action or proceeding under Evidence Codes Sectione 1290-1292.

Section 1362 (Amended)

Comment. Section 1362 has been revised so that the conditieons fox £dmitting
the deposition of a witness that has been taken in the same action are consis--
tent with the conditions for admitting the testimony of e witness in another '

action or proceeding under Evidence Code Sections 1290-1292.

FUBLIC UTILITIES CODE

Section 306 (Amended)

Comment. The deleted language 1s inconsistent with Bvidence Code Sectien
1452, See the Comment to that section.
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#34(L) 10/13/64
Memorandum 64=T70

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidence Code--
Preliminary Portion of Recommendation of Proposed Evidence Code)

Attached are two copies of a rough draft of the preliminary portion

of the recommendation on the proposed Evidence Code. This portion will consist
of: ' )
Title Page (to be prepared later)

letter of Transmittel (attached)

Acknowledgments {attached) {We willibe correcting and
adding names to this list.)

Table of Contents {to be prepared later)
Recommendation

Background (attached)

Recommendations (attached)

Proposed Legislation {will consist of text of statute and
Comments to each section)

Varicus Tables (We will discuss these at the meeting in conmnection
‘with a peparate memorandum)

Index {to be prepered later)
We suggest that all of you read the attached material and mark any

editorial changes you believe should be mede on one copy to turn in to the
staff at the October meeting. In additlon, any suggestions for reorganization
of the material, additions or deletions, etc., should be made on the copy you
turn in to the staff or should be brought up at the October meeting.

We do not plan to send this material to the printer until after the Novem-
ber meeting. We are already aware of some errors in the material and will
further check it prior to the meeting. Nevertheless, we are sending it to you
now so that you will have an opportunity to read it in connection with the
particular divisions of the Evidence Code that you are checking.

Respectfully subtmitted,

John H. DeMoully
Executive Secretary

MJIN 1594



5 )

STATE OF CALIFCRNIA

CALIFORNTIA LAW REVISIORN COMMISSION

RECOMMENDATION

r=lpttng to

UNIFORM RULES OF EVIDENCE

PROPOSED EVIDENCE CODE

Januery 1965

CALIFORNIA 1AW REVISION CCMMISSION
School of Iaw
Stanford University
Stanford, California

CONI* {TDENTSAL - RO FOR RELEASE. Thie materiml is furnished to interested

persons solely for the purpose of obtaining the commeante and suggestions of

such persons and should noct be used for any other purpose at this time. The

Comnission is reviewing this material and may make substantial revieions in
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IRTTER NF TRANSMITTAL

January 1965

To His Bxcellency, Edmund G. Brown
Governor of Californie
and to the Legislature cof California

The California Law Revision Commission was directed by
Resclution Chapter k2 of the Statutes of 1956 to meke a study
"to determine whether the law of evidence should be revieed
to conform to the Uniform Rules of Evidence drafted by the
Wational Conference of Commlssloners on Uniform State Iaws
and approved by it at its 1953 anmual conference.”

The Commission herewith submits its recommendation on
this subject. The legislaticn recommended by the Ceommission
consists of (1) a proposed Evidence Code that includes the best
features of the Uniform Rules and of the existing California
law and (2) the necessary conforming adjusiments in existing
statutory law.

The proposed Evidence Code is not the product of the
Commission's efforts alone. Professcr James H. Chadbourn
( formerly of the School of law, University of California at
Los Angeles, now of the Harvard law School) prepared comprehen-
slve studies for the Commission af the Uniform Rules of
Evidence and the corresponding California law. In addition,
the Comnission consldered other published materials relating
to the Uniform Rules, including legislation and court rules
based on the Uniform Rules that have been adopted in other
states. Several comprehensive reports of committees appointed
by the New Jersey Supreme Court and by the New Jersey lLegirla-
ture were particularly helpful.

Utilizing this research material, the Commission drafted
preliminary revisions of the Uniform Rules and submitted them
to a speclal committee of the State Bar of California appointed
to work with the Commission on the evidence project. The
Commission made further revisions of the Uniform Rules im response
to the State Bar ccmmittee's analysis and criticism of the Commission's
preliminery proposals. L revised version of each article
of the Uniform Ruleg was then published as a tentative recommenda-
tion of the Commlssion in a report which also contained the
related research study prepared by Professor Chadbourn. Nine
tentative recommendations-and research studies relating to the
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The Cslifornia Law Revision Conmission has subsiantially completed
its vork on the proposed Evidence Ccde which the Commission will recormend
for cnactwment at the next session of the Legislature, The proposed new
code is the product of almost eight years of researcih and study by the
Commission.

The Commission today released a sumary of its recommendstion to the
1965 Legislature. This summary is set out at the end of this article.

A preliminery draft of the proposed code was published in September
as Preprint Senate Bill No. 1 and was distributed to members of the bench
and bar at the 1964 Annual Meeting of the State Bar in Santa Monica. The
proposed code was also discussed by a panel of experis on evidence law at
the Sante Monicae meeting.

Copies of the preliminary draft have also been {distributed to a large
mutier of persons end organizations who have signified an interest in
reviewving and criticizing the preliminary draft. These include a Special
Subcoumittee on the Rules of Evidence of the Senate Fact Finding Committee
on Judiciary; a Special Subcommitiee on Law Revision of the Assembly Interim
Commmittee on Judiciary=--Civil; a Speclal Ccmmittee of the State Bar; a Special
Subcommittee of the Judicial Council; a Speeisl Committee of the Conference
of Californim Judges; & Special Committee of the Municipal Cowrt Judges'
Association of Los Angeles County; the Office of the Attorney Generel; the
Deparcment of Public Works; the State Office of Administrative Procedure; the
Office of the ILegislative Counsel; the District Atiorneys! Assoclation of
California; the ILeague of California Cities; 19 loeal bar associations; and

a nwiber of individusl Judges and lawyers.
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The Commlsslon 1s now reviewing the eritieisms of these interested
perscns and organizations and making the necessary revisioms in the
preliminary draft of the proposed ccde.

Barly in January 1965, the Commission plans to publish s pamphlet

coniaining the text of the proposed code, together vith a Comment following

each section 1o explain In some detall the purpose and effect of the
section., Copies of this pamphlet may be obtalined from the California
Lawr Revision Comissicn, School of Law, Stanford University, Stanford,
Calilornia.

The Commission already has published pine pamphlets containing

tentative recommendations and research studies relating to the Uniform

Rules of Evidence. BExcept as indicated below, these may be obteined without

charge from the Commission's office at Stanford:

Article I. General Provisions

Article II. Judicial Notice

Burden of Producing Evidence, Burden of Proof, and Presumptions
Article IV. Witnesses

Article V., Privileges [Price $5.20 ineluding tax]

Article VI, Extrinsic Policies Affecting Admissibility
Artiele VII, Expert and Other Opinion Tesiimony

Artiele VIII. Hearsay Evidence [Price $5.20 including tax}
Artiele IX, Authenticztion and Conbent of Tritings

The two reports that are being sold may be ordered from the Documents Seetion

of the Genersl Services Administration, P. 0. Box 1612, Sacramento,
Califorpia 95807. Sales are subject to payment in advance of shipment of
publications.

The summary of the Law Revision Comtission's recommendstion follows:
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RECOMMENDATION OF THE CALIFORNIA IAW REVISION COMMISSION

proposing an

EVIDIHCE CCDE

BACKGRCUND
The California Iaw Revision Commission was directed by the Iegislature
in 1956 to make a study to determine "whether the law of evidence should be
revised to conform to the Uniform Rules of Evidence drafted by the Natiomal
Conference of Commissioners on Uniform State Iaws and approved by it at its
1353 annual conference.”
Pursuant to this directive, the Commission has made a study

of the alifornia law of evidence and the recommendations of the Commissioners

on Unif'orm State Laws. The Commission has concludel that the Uniform Rules
should not be sdopted in the form in which they were proposed but that many
Tegiures of the Uniform Rules should be incorporaied into the law of Calif-
ornila. The Commission has also concluded that Californis should have a new,
separate Evidence Code which will inelude the best features of the Uniform

Rules and the existing California law.

The Cage for Recodification of the Califormia Taw of Byldence

In few, if any, areas of the law is there &s great a need for immediste
ant accurate information as there is in the law of evidence. On most legal
guestions, the judge or lawyer has time to research the law before it is
applied, But guestions involving the admissibility of evidence arise
sutidenly during trisl. Proper cobjecticns--stating the correct grounds--must
be nade immedlately or the lawyer may find that his objection has been waived.
The judge must rule lmmediately in order that the trial may rogress in an
orderly fashion. Fregquently, evidencc guestions cannot be anticipated and,
hence, necessary research often canaot be done beforehand.
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There is, therefcre, an acute nced for a systemciic, ccuprehensive, and
auchoritative statement of the lav of evidence thac¢ 1s easy to use and convenient
for impediate reference. The Califcrnia ccdes provide such statements of the
larr in zary fields--commercial trancacticns, corporaiicns, Tinance, insurance--
where the need for lmmediate inforration is not nearly as great as it is in
resavc to evidence. A similar stasezent of the ley of evidence should be
availlable to those who are required to heve that law at their fingertips for
imrediate épplicaticn to unenticipated problems. This can best be provided by a
codification of the law of evidence which would provide practltioners with a
systcmatic, ccmprebensive, aud auvthoritetive statcrcnt of the law.

An attempt at codification of the California law of evidence was made by
the draftsmen of the 1872 Code of Civil Procedure, Part IV
of that code, entitled "Of Evidence," was apparently intended to be a compre-
hensive codification of the subject., The existing statutory law of evidence
still consists almost entirely of the 1872 codification. Isolated additions
to or amendments of Part IV have been made from time to time, but the original
1872 statute has remained as the fundamental statutory basis of the California
law of evidence,

Although Part IV of the Code of Civil Procedure purports to be a compre-
hensive and systematic statement of the lsw of evidence, in fact it falls far
short of that. Its draftsmanship does not meet the standards of the moderm
Celifornia codes. There are duplicating and inconsistent provisions. fThere
are long and complex sections that are difficult to read and more difficult to
understand. Important areas of the law of evidence are not mentioned at all
in the code, and many that are mentioned are treated in the most cursory fashion.
Many sectlons are based on an erroneous analysis of the common law of evidence
upon which the code is based. Others preserve common law rules that experience

has shoym do more to inhibit than to enhance the search for truth at a

-0a

i

MJN 1608 !
. . o



trial. Necessarily, therefcre, the courts have hal to develop many, if
not most, of the rules of evidence with but partial juidance from the
statutes,
IDlustrative of the deficiencies in the existing code is the treatment
of the hearssy rule. DPerhaps no rule of evidence is more importent or
more frequently applied; yet, there is no statutory statement of the hearsay
rule in the c¢code. On the other hand, several exceptions to the hearsay
rule are given explicit statutory recognition in the code. But the list of
exceptions 1s both incamplete and insccurate. The Cormissicn bas identified
and stated in the Evidence Code a number of exceptlons to the hearsay rule
that are recognized in case law but are not recognized in the existing code,
including such important exceptions as the exception for spontanecus state~
ments antd the exception for statements of the declarant's state of mind.
loreaver, the exceptions thet are mentioned in the existing code some-
times bear little relationship to the actual state of the law., For example,
poriions of the common law exceptlon for declaraticns against interest may be
found in seversal scattered sections-—-Code of Civil Fiocedure Sections

1853, 1870(4}, and 1946(1). Yet, all of these sections taken

together do not express the entire common law ule, }
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nor do they reflect the law of Celifornia. Fach requires that the declarant be

dead when the evidence is offered. Nonetheless, the courts have admitted
feclarations ageinst Interest when the declarant is neither dead nor otherwise

. unavailable. HNone of these sections permits an oral declsration against

~pecuniary interest, not relating to real property, to be admitted except against

a succesgor -of the declarant, The courts, however, follow the traditionel

common law rule and admit such declarations despite the limltations 1n the

e A Recently, too, the Supreme Court decided that declarations.against )
penal interest are admissible despite the fact that the code refers only

to declarastions against pecuniary interest.

In the area of privilegs:, the existing code iz egually obsewre. It dces
state in genersl terms the privilezes that are recognized in Celifornda, but it
does nothing more. It dces not indicate, for exemple, that the attorney-client
privilege may apply to commnications made to persons other than the attormey
himself or his secretary, stenographer, or clerk. It does pot indicate that
the privilege protects only confldential communications. The
generally recognized exeepticns' to the privilege--such as the
exception fcr statements made 1in contemplation of crime--are
novhere menticned.  Nor dces the code mention the fact that the
privilege may be waived. Ncnetheless, the ccurts have rocomized such execepticns,
have protected communications to intermediaries for transmittael to the attormey, -

I
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have required the communication to have been in confidence, and have held
that the privilege may be walved.

Cn the question of the termination of a privilege, hovever, the courts
bhave deemed themselves strictly bound by the language of the code. Cne case,
for cwample, held that & physician's 1lips are forever sealed by the physician-
pacient privilege upon the'patient‘s death--even though it was the patient's
personal representative that desired to use the evidence. Thie strange
result was deemed compelled because the code provides that a physician
may not be exemined "without the consent of his paitient,” and a dead patient
cannot consent, That decision was followed by anh amendment permitting the
personal representative or certain helrs of a decedent to waive the decedent's
Physician-patient privilege in a wrongful death action; bui, apparently, the
lavr stated in thet case still applies in all other actions and to all of the
other commnication privileges.

Other important rules of evidence either have received similarly
cursory treatment in the existing ccde or heve been totally neglected. Such
important rules as the inadmissibility of evidence of ligbility insurance, the
rules governing the admissibility and insdmissibility of various kinds of
character evidence, and the requirement that doecuments be authenticated before
recepiion in evidence are entirely nonstatutory. The best evidence rule,
while covered by statute, is stated in three sections--Code of Civil Procedure
Sections 1855, 1937, and 1938. The code states the judge's duty to deter-
minc all quéstions of fact upon which the admissibility of evidence depends;
but there is no indication that, as to some of these facts, a perty must
persuade the Judge of their existence while, as to others, a party need present
merely enough evidence to sustain a finding of their existence.

~5=
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These and similar deficlencies call for a thoroush revision and recodifi-
cation of the Californie lav of evidence. It is true that the courts have
fiiled in many of the gaps contained in the present code. They have also
becn able to remedy scme of the ancmalies and inconsistencies in the code
by construction of the language used or by actual disrezard of the statutory
language., But there is a limit on the extent to which {he courts can remedy
the deficiencles in a statutory scheme. Reform of the Californis law of
evidence can be achleved only by lezislation thoroughly overhauling and

recodilying the law.

Previous Californis Efforts to Reform the Lair of Lvidence

ifforts at legislative reform of the law of evidence in California have
been made on several occasions., A substantial revision of Part IV of the
Code of Cilvil Frocedure--clarifying many sectlons and eliminating inconsistent
and conflicting sections~--was enacied in 1901; but the Supreme Cowrt held the
revision unconstitutional because the enactment embraced more than one subject
and. because of deficiencies in the title of the enactment. About 1932, the
California Code Commission initiated a thoroughgoing revision of this field
of law, The Code Commission placed the.research anl drafting in the hands
of Dean William G. Hale of the University of Scuthern California Law Schocol,
assisted by Professor James P. McEaine of the University of Californis Law
School and Professor Clarke B, Whittier of the StanTord Law Schocl. The
Code Commission’s study continued until the spring of 1939, when it

was abandoned becguse the American Law Institute had appointed a
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ccrnilticee to draft a Mcdel Ccde of lividence and the Code Coammission thought

it undesirsble to ﬂuplicate the Institutels work.

Natlonal Efforis to Reform the Law of Evidence

Efforts at reform in the law of evidence have also been made at the
naetional level, for California's law of evidence has been no more deficient
than the law of most other states in the union. The widespread deficiencies
in the state of the law of evidence caused the fmerican Lav Institute to
abandon its customary practice of preparing restatements of the common law
when it came to the subject of evidence. "[Tlhe prineipal reason for the
[American Iaw Institute] Council's abandoning all idea of the Restatement
of the present Iaw of Evidence was the belief that however much that law needs
clarification in order to produce certainty in its application, the Rules
themselves in numerous and important instances are so defective that instead
of being the means of developing truth, they operate to suppress it. The
Council of the Institute therefore felt that & Restatement of the law of
Evidence would be a waste of time or worse; that what was needed was & thorough
revision of existing law. A bad rule of law 1s not cured by clarification.”
MCDEL CODE OF EVIDENCE, Introductiom, p. vili (1942).

In 1942, after three years of careful study and formulation by some of
the country's most distinguished judges, practicing lawyers, and professors
of law, the Institute's Model Code of Evidence was promulgated. It was widely
debated, in California and elsewhere. The State Bar of California referred
it to the Bar's Committee on the Administryation of Justice, which
recommended that the Bar oppose the enactment of the Model Code into law.
Reaction elsewhere was much the same, and by 1949 sdoption of the Model Code

was a dead issue.

-7
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But the need for revision of the law of evidence was as great as ever.
The Hatlional Conference of Commissioners on Uniform State Iaws began working
on a revision of the law of evidence. The work of the Conference was based
largely on the Model Code, but the Conference hoped both to simplify that
code and to eliminnte proposals that were objecticnable. Four additional
years of study and reformlation resulted in the promilgation of the Uniform
Rules of Ewvidence.

In 1953, the Uniform Rules were approved by both the National Conference
of Commissioners ¢n Uniform State Iaws and the American Bar Assoclation.
Since that time, many of the Uniform Rules have been followed and cited with
approval by courts throughont the country, including the Californie courts.
The Uniform Rules of Evidence, with only slight modification, hawve been
adopted by statute in Kansas and the Virgin Islapds. In other states, compre-
hensive studies of the Uniform Rules hawve been undertaken with & view to their
adoption either by statute or in the form of court rules. In New Jersey, as
a result of such a study, & revised form of the privileges article was
adopted by statute and the remainder of the Ualform Rules, also substantially

revigsed, was adopied by court rule.

8- {
|
MJN 1614J




RECCHM ENDATIONS

The Uniform Rules of Evidence

The Uniform Rules of Evidence are the product of years of careful,
scholarly work and merit careful consideration. HNonetheless, the Commission
recoomends against their enactment in the form in which they were spproved
by the Hational Conference of Commissioners on Uniform State Laws. Several

considerations underiie this recommendation.

Firct, in certain important respects, the hmiform Rules would change the
lawy of California to an extent that the Commission considers undesirable., For
exarple, the Uniform Rules would admit any hearssy statement of a person who
is present at the hearing and subject to cross-examination. In eddition, they
do not provide s marrled person with a privilege to refuse to testify asgainst
his spouse. In both respects--and in a number of otiher respects as well--
the Commission has dlsagreed with the coneclusions reached by the Conmissioners
on Uniform State Laws. Sometimes the disagreement has been upon matters
of princlple; in others, it has been upon matters of detail. 1In total, the
disagreements have been substantial and nurerous enouzh to persuade the law
Revision Comuission that the Uniform Rules of Evidence should not be adopted
in their present form.
served the State well and that shovld be continued but are not found in the
Uniform Rules of Evidence., If the Uniform Rules of Dvidence were approved

in thelr present form, segregated from the remainder of the statutory law of

evidence, California's statutory lav of evidence would be seriously ccompliested.

-0-

~Jecond, the existing California statutes eontain many provisions that have
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Yet, wne contrusting foriats of the Uniform Rules of Zvidence and the Calif-
ornia evidence statutes make it drpossible to integrate these two bodles
of evidence Jaw into a single staiute while preserving the Uniform Rules in
the form in which they were approved by the Commissioners on Uniform State
Lavs.

Third, the draftsmanship of the Uniform Rules is in some respects
defective by California standards. The Uniform Rules contain several rules
of exireme length that are reminiscent of several of the cumbersome secticns in
the 1872 codification, TFor example, the hearsay rule and all of its exceptions
are stated In one rule that has 31 subdivisions. loreover, different language
is scmetimes used in the Uniform Rules to express the same idea. For example,
various communication privileges (attorney-client, phyéician—patient,
and husbapd-wife) are expressed lmr a variety of vays even
thourh all are intended to provide protection for confidential camunieations
made in the course of the specified relaticnships.

Fourth the need for nacionvwide uniformity in the lawv of evidence is not
of sulficient importance that it siiould outweigh these otrer con=
sideraiions. The law of evidence--untike the law relating to
commercial transactions, for example--affects only procedures in this State
and. has no substantive significance insofar as the lawv of other states is
concerned, Thus, although the adoption of the Unifoxm Rules elsevhere indicates
that they are deeserving of weighty consideration, such adoption is not in

an¢. of itself a reason to adopt the rules in California,

For all these reamsons, the Commission bas concluded that Californiats
need Tfor a thorough revision of the law of evidence cannov be met satisfactorily

by zdopbion of the Uniform Rules of Evidence.
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The Lvidence Code

A new Evidence Code is recommended instead of a revision of Part IV
of the Code of Civil Procedure for several reasons. Mechanically, it would
be cifficult to include a revision of the rules of evidence in Pert IV of the
Coce of Civil Procedure because mucl: of Part IV does not concern evidence
at all.l Logicslly, the rules of evidence do not belong in the Code of Civil
Procedure because these rules are concerned equally with crimins)] and civil
procedure. But the most important consideration underlying the recommendation
that a new code be enacted is the desirability of having the rules of evidence
aveailable in a separate volume that will be, in effect, an official handbook
of the law of evidence--a kind of evidence bible for busy trial Judges
anc lawvyers.

The Bvlidence Code recommended by the Commission concains provisions relating
to cvery area of the law of evidence, In this respect, it is more comprehensive
than either the Uniform Rulea of Evidence or Part IV of the Code of Civil Pro-
cedure. The code will not, however, stifle all couri development of the law of
evidence. In some instances--the Frivileges division, for example--the code to
a considerable extent precludes further development of the law exeept by legis-
lation, But, In other instances, tihe BEvidence Ccde 1s deliberately framed to
periiit the courts to work out particular problems or to extend declsred princi-

ples into new aress of the law. {5 a general rule, the cade permits the courts

1 Pax; IV includes, for example, provisions relating to the safekeeping of

of ficial documents, provisions requiring public officials to Purnish copies
cf official documents, provisions creating procedures for establishing the
conient of destroyed records, provislions on the substantive effect of seals,
and the like. By placing the revision of the law of evidence in & new code,
thce immediate need to recodify these sections is obviated. OFf course, the
remainder of Part IV should be reorganized and recodifie¢, But such & recod-
ification is not & necessary pert of a revision and recodification of the law

of evidence,
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to wvork toward greater admissibility of evidence bul does not permit the

courts to develop additional exclusionsary rules. Cf course, the code

neither limits nor defines the extent of the exclusionary evidence rules
contained in the Califormia and United States Constiiutions. The meaning

anc scope of the rules of evidence that are based on constitutional principles
will concinue to be developed by ihe courts.

The proposed Evidence Code is to & large extent a restatement of
existing Californla statutory and decisicpal law. The ccde makes some
significant changes in the law, but its principal effect will be to substitute
a clear, authcritative, systematic, and internally consistent statement of
the existing law for s mess of conflicting and inaccurate statutes and the
myriad decisions attempting to make sense out of and to £ill in the gaps in
the existing statutory scheme,

The proposed Evidence Code is divided Into 1l divisions, each of which de-’

carprehensively with a particular evidentiary subject. Several dlvisions

=12
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are subdivided into chepters anc articles where the complexity of the
parcicular subject reguires such [urther subdivision ian tlhe interest of
clarity. Thus, for example, each individual privileSe is covered by a

separate article, A Comrent follcws each provision

of the proposed legislation set oui herein to explain in some detail the
reacon for the inelusion of each section in the Eviience Code and the reasons
undcrlying any recommended changes in the law of California. The formet of
the ccde and its overall impact on existing law arc discussed below.

Division 1 - Preliminary Provisions and Comstruction. Division 1 contain-

certain preliminary provisions that are usually found at the beginning of the
medern Celifornia codes. ITts most significant provision is the one prescribing
the effective date of the code--January 1, 1967. This delayed effective date
will provide smple opportunity Tor the lewyers and judpes of Callfornis to
become familiar with the code before they are required to use 1% in practice.

Division 2 - Words and Phrases Defined. Division 2 contains the definitions

that are used throughout the code. Definitions thal are used in only a single
division, chapter, article, or section areplaced I1n the particular part of
the code where the definition is used.

Division 3 =- General Provisicus. Division 3 contains certain general
g

provisions governing the admissibility of evidence. It declares the
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admissibility of relevant evidehce and the inadmissibpility of irrelevant
evidence. It sets forth in some detail the functions of the judge and jury.
It states +the power of the judge to exclude evidence Dbecguse of its
prejudicial effect or lack of substantial probative value. The division

1s, for the most part, a ccdification of existing law., Section 402 makes

a significant change, however: It provides that e:iclusionary rules of
evicence, except privileges, do not apply when the judge is determining the
gdmicsibility of evidence,

Division 4--Judicial Hotice. Division 4 covers the subject of Judicial

notice. I% makes minor revisions in the matters that are subjeet to judiecisl
novice. For example, city ordinances may be noticed under the code while,
generally speaking, they may not be noticed under existing law. But the
principal impact of Division 4 on the existing law is procedural. Thus,

the division specifies some matters that the judge is reguired to judieially
notice, whether requested to or noi--for example, California, sister-state,
and federal law. It specifies other matters that the judge may notice; but
he is not reguired to take judielal notice of any of these matters unless

he is requested to do so and i1s provided with sufficient information to
determine the matter. The division also guarantees the parties ressconable
notice and an opportunity to be heard before judicizl notice may be taken

of any matter that 1s of substantial consegquence to the determination

of <the aection,

Division 5--Burden of Proof, Durden of Produeing Lvidence, and Fresumptions.

Division 5 deals with the burden of proof, the burden of producing evidence,
and, presumptions. It makes one ‘sirnificant change: Scction 600 abolishes

the much-criticized rule that a presumption is evidence, The division
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also provides that some presumptions affect the burden of proof while others
affect only the burden of preducing evidence. Unler existing law, presueptions
also have these effects; but Division 5 classifies a larze number of presump= . E
tions as having one effect or the other and establishes certain criteria by
which the courts may elassify any presumptions not classified by statute.

Division 6 ~ Witnesses. Division 6 relates to witnesses and mekes several

significant chenges in the existing lew. The Eviceice Ccde contains no prow

vision that disgualifies a Jurcr Trom giving evidence concerning jury wlsconduct

while, under existing law, a jurcr may give such evidence only vhen the
nisconduct consists of the making of a chance werdict or the giving of
false answers on voir dire. Therc i1s no Dead Men Statuve in the code. A
naty is permitted to attack the credibility cf his ovm witness without
ciciring either surprise or damaze., The nature of @ criminsl conviction

thet may be shownm to irpoech & wriiness has been subsiantially changed.

There mre also several minor revisions of exlsting law that, while
important, will have less effect on the manner in which cases are tried.
TFor example, the conditions under vhich a judge or Jjuror can testify have
been revised, and the foundational requirements for the intrcduetiocn of a
witness' inconsistent statement have been modified.

Despite these changes, the bulk of Division & is a recodification of
well-recognized rules and principles of éxisting lair,

Division 7 ~ Opinlon Testimony snd Scientifie Lvidence. Division T sets

forth the conditions under which oplnion testimony msy be regeived from
booh lay and expert witnesses. The division restatec existing lew with

i cne significant change. If an expert witness has tased his oprinion in

pext upcn a statement of scre othwer persen, Scction 80b permits the adverse

-15-
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parsy to call the person whose statvenment was relied on endt examine him as if
unter cross-examination concerning the subject maitter of hiz statement,

Division 8--Privileges. Division 8 covers the subject of privileges

and, unlike most of the other provisions of the code, applies to all proceedings
where testimony can be compelled to be given--not jusc judicial pro;eedings. |
The ¢ivision mekes some major substantive changes in the law. For example,

8 nevw privilege is recognized for confidentilal communications made to
psychotherapists; and, although the privilege of a married person not to
testify against his spouse is continued, the privileze of a spouse to prevent
the other spouse fram testifyding against him is not. But the principal

effect of the divisiecn is to clarify--rather than tc chanze--existing law.

The division spells out in five chaplers, one of which is divided into 11
arvicles, s great wany rules that caa now be discovered, if at all, only

after the most painstaking research, These provisions meke clear for the
first time in Cel ifornis law the extent to which doctilnes that have developed
in regard to one privilege are applicable to other privileges.

Division 9=-Evidence Affected or Excluded by itrinsic Polieles. Division

Q cotifies several exclusionsry rules that are recognized in existing statutory
or decisional law. These rules are based on considerations of public policy
without regard to the relisbility of the evidence involved. The division
states, for example, the rules excluding evidence of liability insurance and
evidence of subsequent repairs. The rules indicatin-~ when evidence of character
may e used to prove conduct also are stated in this division. The division
expands the existing rule excluding evidence of setvilement offers to exclude

also admissions made in the course of settlement negotiations.

=16-
MJN 1622



Division 10 - Hearsay Evidence. Division 10 sets forti the hearsay rule

and its exceptions. The exceptions are, for the most part, recognized in
existing law. A few existing exceptions, however, are substantlally broadened.
For example, the former testimony exception in the 'Evidence Code does not
require ldentity of parties as does the existing exception. Dying declarations
are made admissible in both civil and criminal proceedings. A few new
exceptions are also created, such as en exception for a decedent's admissions
in an action for his wrongful death and an exception for prior inconsistent
statements of a witness. The division permits impeachment of a hearsay
declarant by prior inconslstant statements without the foundational require~
ment of providing the declarant with an opportunity to explain. The division
also permits & party to call a hearsay declarant to the stand [if he can Tind
him) and treat him in effeet ag an adverse wiiness, i.e., exsvire him as

if under cross-examination.

Division 11 - Writings. Division 11 collects a variety of rules relating

to writings. It defines the process of authenticating docuwments and spells

out the procedure for doing so. The division substantlially simplifies the
procedure for proving official recorde and asuthenticating coples, particularly
for out-of-state records. The best evidence rule appears in this division; and
there are collected here several statutes providing special procedures for
proving the contents of certain writings with coples. For the most part, the

fivision restates the existing California law.

Thus, the bulk of the Evidence Code 1s existing California law that has

been drafted and organized so that it is easy to find and to understand. There
-17-
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are some major changes in the law, tut in each case the change has been
recomended only after a careful weighing of the need for the evidence
ageinst the policy to te served by its exclusion.

PROPOSED IEGISLATION

The Commission's recommendation would be effectuated by enactment of

the following messure:

-18-
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R

#34(L) 10/20/64
Memorendum 6499

Subject: Study No. 34(L) - Uniform Rules of Bvidence (Letter of Judge Diether
{dated October 5, 1964))

Attaeghed 1s a copy of a letter from Judge Diether (October 5, 1964).
This letter seems to suggest that the Evidence Code not be proposed for
enactment at the 1965 legislative session. Plesse read the letter with care.

Also attached is my reply {October 19, 1964) and a letier {October 6,
1964) T wrote to Judge Diether that crossed his letter of October 5 in the
mail.

Also attached is a letter I wrote to Judge Dietber on March 12, 1964,
to indicate t0 him the procedure we planned to follow on this study. This
letter was written in reaponse to a letter from Judge Dlether which stated
in part:

“S8inca you have scheduled hearings on said recommendations

[Hearsay and Authentication] on March 18th before said subcommittee ™

am sure that you are not interested in the views of our committee on

saild recommendations.”
"With respect to your future recammendations concerning the

Uniform Rules of Evidence, we would appreciate having ample time to

review and study them so that we may report our views to you prior to

the time you schedule hearings before said eubeommittee.”

I am sending you these varicus letters in the event that the Commission
wishes to diseuss thiz matter at its October meeting.

'Reepectfully submitted,

John H. Dedoully
Executive Becretary
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THAMBERS OF

Che Superior Court

LOS ANGELES |2, CALIFORNIA
LEQNARD A.DIETHER, JUDGE

October 5, 1964

Czlifornia Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California

Gentlemen:

T have your letter of September 28 enclosing copy
of Preprint Senate Bill No. 1 and I note that you are re-
guesting a2ll committees considering the work of the Commission
on the proposed Zvidence Code tTo have their comments to you
not later than November 5, 1G64.

Tne new officers of the Conference of California
Judges were Just installed on September 29 and to date I
have not been informed as to whether the Conference will ¢on-
tinue its committee to work with the Commission on the study
of the Uniform Rules of Evidence nor 1f the committee is
continued who will be appointed to serve on said committee.
Even 1f the Conference should continue the committee and re-
appoint the same members who served last year, it would be
mposszble for the committee to make any report to you con-
cerning said Preprint Senate Bill No. 1 by November 5, 1964,
It tskes some time.to schedule a meetlng of Jjudges scattered
throughout the State and then, if past experience is any
criterion, I am sure it would take a considerable period of
time before we could send you any report.

During the Conference of California Judges T had

" a chance to speak briefly with Ralph N. Xleps, Esq., Director

of the Administrative Office of the Courts, and we both

agreed if the Judieial Council and the Conference of Califor-

niz Judges were to review the work of the Commission in said

Preprint Senate Bill No, 1, their efforts should be co-ordinated

and we both express the view that it could not possibly be

done in any such time as you have stated in your lettq r. f
No doubt the proposed bill will be referre'\%oﬂ- e

Senate Judiciary Cormittee and if it follows the prapta%eflt .

did in connection withn the Commerceial Code, it w1ll/a300ﬂnt%\i::::\

/ /
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Czlifornia Law Revision Commission
Page 2
October 5, 1o6L

an Advisory Committee to consider revorts from interested
groups. IT this course is followed and if the Conference

of California Judges continues its committee, it could I
believe workirg alone or with the Judicial Council, prepare
g report for said Advisory Committes some tinme In the late
gpring of 1965. It is my personal feeling, from talking to
nembers of the bar as well as judges who have had no connec-
tion with the proposed Ewvidence Code, that they would like
an oppertunity to study and review lt before it is submitted
to the Legislature for adoptlon.

Yours very truly,

i U Aot

gonard A, Diether

LAD/vhw

ce: Hon. Mildred Idllie
Hon., Mark Brandler
Hon. Raymond J. Sherwin
Hon, James C. Toothaker
Hon, Howard E. Crandall
Hon. Joseph G. Babich
Warren P, Marsden, Esq.
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STATE OF CALIFORNIA

EDMUND G. BROWN, Governor

CALIFORNIA LAW REVISION COMMISSION

ROCM 30, CROTHERS HALL
"STAMFORD UMNIVERSITY

STANFORD, CALIFORMIA 94305

JOHN R. M:DONOUGH, Jr. October 19, 1964

rman

RICHARD H. KEATINGE
Yice Chairman

SENATOR JAMES A, COBEY
ASSEMBLYMAM ALFRED H, SONG

JOSEPH A, BALL
JAMES R. EDWARDS

SHO SATO

HERMAN F. SELVIN

Hon. leonard A. Diether

THOMAS E. STANTON, #rThe Supericr Court

ANGUS C. MORRISON

Ex Officio

308 Coumnty Courthouse
Los Angeles 12, California

Deeaxr Judge Diether:

Re: Proposed Evidence Code

Your letter of Qctober 5 apparently erossed my letter of Qetober
6 in the mail, I have hed your letter reproduced and am sending &
copy to each menber of the Commission. We plan to discuss your letter
at our next meeting.

I can well understand why your Committee cannot have its comments
in owr hands by Rovember 5. Ve requested all comitiess considering
the work of the Commission on the proposed Evidence Code to have their
commente in our hande not leter than November 5, 1964, because we wanted
to consjder the comments before we printed cur report to the Legislature.
We plan to have owr report on the Evidence Code avallable in printed
form early in January 1965, so that it will be available for the legis~
lative hearings we anticipate will be held on our proposals during that
month, (The report will contain a general discussion of the recommended
legisiation, the text of the Evidence Code bill, and the Commission
Comment to each section of the bill.) In arder to have the report avail-
able early in January, we must send the last portion of the report to
the printer immediately after our November meeting. During the months
of November and December the State Prinmting Plant has an exceptionally
heavy work load, ineluding the Governor's Budget and reports of various
other sgencies to the Leglslature,

The Commission, of course, plasns to consider the comments we
receive after November 5, and the bill introduced in the 1965 legislative
session will be amended to reflect any revisions that result from +these
comments. In addition, we anticipete that revisions will result from
the decisions made by the legislative committees at the hearings held
during the 1965 legislative session, Consequently, even though we do
not receive your comments in time to make revisions In the bill before
it is intrcduced, we will be able to melke any necessary spendments to
the bill vefore it is finally acted upon.
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Judge Diether -2 October 19, 1964

You will note that much of Senate Preprint Bill No. 1 is based on
the published tentative reccrmendations previcusly reviewed by yowr
Committee. Accordingly, I hope that it will be possible for your
Committee to review the bill in time so that its commenis may be
considered by the Commission and the necessary amendments made before
the bill 1s finally acted upon by the Legislature.

Attached 1s a complete set of the Commission's Coments to the
vericus sections of Senete Preprint Bill No. 1, together with a prelime-
inary draft of the general recommendation that will ascccmpany the bill
in our printed report to the Legislature. This materisl, together with
Preprint Senate Bill No. 1, will give you the substance of the Commission's
report to the Legialature. The Comments are being clhecked by the members
of the Commissicn and will be revised at the Oclober meeting. RNeverthee
less; the Comments are in substantially final form, The portion of the
recommendation that precedes these Comente has not been reviewed by
the Commission and probably will be revised at its October and November
reetinga. 3Both the bill and the Conments will be revised to reflect any
changes resulting from comments we receive prior to the time we gend the
report to the printer.

I am sending each member of your Commitiee a set of the Comments.
These Comments should be of substantial assistance toc the members of
your Committee in reviewing Preprint Senate Bill Mo, l.

I also have found that there is great interest in the proposed
Ividence Code among the members of the bar es well ess among the judgers.
e already have distributed almost 1,500 copies of the preprinted bill
to interested persons and organizations, and & second prese ™un may be
necessary when the few remaining coples have been distributed.

In view of your letter, I know that you will be interested to know
that the proposed Evidence Code 13 being studled by two special legisla-
tive subcommittees created for this specific purpose, Since early in
1964, a special Subcommittee on Rules of Evidence of the Senate Fact
Finding Committee on Judlciary has been holding wvork sessions to go over
the tentative proposals word by word. The subcommittes hes hed three such
peasions snd bas covered the hearssy evidence provisions, Additional
vork sessions will be scheduled pricr to the 1965 legislative session, the
next one being in November,

The Assembly alsc eppointed a special Subcommittee on Law Revieion
to study the proposed Evidence Code. The Assembly subcomittee has
already covered the divisions on Hearsay Evidence and Privileges and has
scheduled a two-day meeting In Novewmber. At its November meeting, the
subcommittee plans to cover the remainder of Senate Preprint Bill No. 1,
if possible.
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Judge Diether -3- October 19, 1964

After these work sessions have been compleied end the subecormittees
know the content of the proposed Evidence Cecde, I anticipate the
subcarmittees will solicit the views of sll Interested persons, I hope
that the subcamnittees will complete thelr work sessions in time to
begin considering testimony from other interested persons in December.

I also am hopeful that a number of hearings on the Commissicn's proposals
will be held by the subcommittees during Januvary, at vhich time I antici-
pate that the testimony of interested persons and organizations will be
sought.

In sddition to the two legislatlve subcommittees, a substantial
number ¢f other interested persons and organizations have been reviewing
the tentative recommendations and willi be revieving Senate Preprint Bill
Ro. 1 prior to the legislative session. These perscns and groups sre
listed on the green sheets entitled "Acknowledgments" in the general
recammendation portion of the attached material., Generally speaking, we
have listed on the green sheets only those persons who sent us comments.
tle have, however, distributed the tentative recommendations and Semsie
Freprint Bill No. 1 to & great number of other interested persons and
crganizations who have not sent us any comments to date,

You stated in your letter of October 5 that you do not know whether
the Conference will continue its Committee to work on this project nor
if the Committee ie continued who will be appointed to serve on the
Committee. However, in order to keep the former members of the Committee
up-to-date on this project, I sm sending them a copy of this letter and
will send them materials relating to the project from time to time.

If we can do anything to asslst your Committee in this matter, pleass
let us know.

Sinecerely,

Jobn H. DeMoully
Ixecutive Secretary

Copy to: Members of Committee of Conference of Judges
Members of Law Revision Cammission
Mr. Warren P. Marsden
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The Compission plans to cc- senee its study of these provisions at

Haxch 12, 1964

Dear Judse Diather:

This is in response to your letter of March 10 E‘Eith

my mtt‘** of tarch 8, I enciosed six copiles of the uimites
of tie Februavy meeting ol the Comulssion dealivg with learsay

evi-:la:ne:c. Thase wdwdtes plus the recomuendiation on heatsav
evidence previously sent fto you gave you the substance of the
recosreniation the Coustisgdon will present fo the Subeodmitiee
of the Senate Jjudicizry Cemmitiee on March 12,

It night be helpful to indicote the procedure the Commissioa
plans %o fcllcrxr in the study of the Rules of Svidence. The
Covmission lms bDeon poeparing tentative roecomunikiations similar
W the one oA hearsay cvidence, As soon a3 these arg available
in the fﬂfu. of a pmn‘*‘ed ’Jﬂ..;‘)hlt\.t, w2 plan to serd them 0 a large

punbier of perzons, like ,-'barsea.., whe have indicated an intesrest
fa this study, We plan fo give them an adeguate tiue to study
the teudative recompendations a.sd to sexd us their conments.

cr FThe comenis are considered, o Commission plans to pre=-

pare & comprchensive evideuce statuie bzsed on the substance of
the teatative *'ecozr:cn..atmn,.. ard the vovisions made therein in
view of he COURCALS recaived, This staiuie will also include
Trose provisions of ewisting law not affected by the Uniform Rules,
its Mawch 1964 meetlog and will deternins whether $he provisions

should be retalned in subsiance, revised or zepgaled, The compre-
hensive statute will be pz.Ll:.sh_d in a scevazate putlication which
we hope will be available prior to the legislative session.

Cn March B we lizd available i published fogym orly oue fenia- U

tive recormendation~=the tentative veccmpemiation on hearsay (/
evidence, e have since received the tentoiive recoumendat are i /--’—-
oa Authentication and Content of Writirgs ard we are plamning to | /_, i

serd this cut mext week for comment, We do not expect to ¢ ce’w’* N
corments by Harch 18 on the tentaﬁve recemr.eadatmn on Auth ni*xca‘i‘.
and Content of Writings, Subsequent tentative recommendatio wlli i‘\sf)_/—
be availzbio from time to time in published form and we wili[send:
them out for comments as soon as the primted pawphlet is avaFf:ablea v

[
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O Judze Dicther - Magch 12, 1064

The Sennte Judlcmf'g Cormitiee has apnointed a Subcormitice
which will be comsideving the dentative z:m.c..n rdations at the

came time the tentative recommendatiocns are boing considezed by
other interested persons, Tids &.uL~o :Lu-(’.“" nians o ga theouzh
t::e recommeniations wich great care & ﬂ.:u’, hoy will be aware

2ll of the ramﬂca::mns of tioe recc.," sndations and wiil have
a."l opportunivy to caxe.z.ully exaning T2 I"".!....C:?.C“ reflected in
thicn. Because it ds corwenient to the Subceormitiece to hold a
beariny during ¢he Budset Session of tho Legislature, we agrecu.
to p:escx.t cur tentative recomcipdations on E:cmsay evidence and
aushentication amd content of writings 2t the hearing ox March 138,
At the hearivng, the Subcommiitce plans to go throush these recomr
meminiions with great care and deos not plan ¢o hear testimony from
other persens coucersming thewe, cxcept tlat, i tise pecsits, the
.:ubce.‘au:ee plans fo hear fron the olfice of ihe Attorney General,

Tie Conmission plons 10 tale inlo sccount the vieus cupressed by
the m._z‘t»..v:; oi‘ the Subccenittes when it reviews (he other comments
on 1tg tewintive recomsceniaviouns.
" e Love Just compldeded pr up&mtisn of the materisl on hearsay
- evidency thal we will prosent 1o the interin coimiitco., This
O imberial lms nol been approved by the CG:.E;?E.SS"(!E but we believe
that it coviccily rellecis the actions of the Commission as imdicated
voda dts priuvted reconmeniaiion ON DERESLY an the ninstes of its
Februasry meeving. The staeff iz smage of 2 icant runber of
seoblons and g_fc-t b vhet exist im the note ¢ are presonting
e tho luterin comaittes ot The Mavedh 13
congidered by thie Cormission durizg the no
BECOSSALY revisions will boe made, Iuw adllitiown, thore qre 2 munber
QF nrovisions tlat '..‘..Ll nead 2 be added o thie hoarcey nportion
£ the stetute. For cun l‘___,_e, Cota of Civii ! ;.“':‘:*CCEE‘;.?.:‘E Sections
1828.1 = I520,4 will nesg io be counsidercd to dojenuing whether
theis substance should be fuciwied in tle :.:3 suy portion of the

v
new statuse, ..ccm':::in-?l‘; since fhe Commlzsion will be further
rovising the material we are presenting ot the intesin hoaving, we
Go not plan ‘E:o'dz.sinbu..a it fm. comnents until such revisioas have
bgen wadsa,

Serates Grmsky {The Cmairnns Gf the Subcoraitiec) will, we
bope, Tid o hwarine townrd itha. eod of this yoor ot waich a1l
interestsd persons will be imwited fo cupross theiyr vitws on a
tentative draft of a new evidence statute, Before this draft is
prepared, the Commission would hope <o bave the comments of wour
cormities and of all other interested persons concerning the various
tentative recommendations it is plamndpy 4o send {6 then,
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Judze Diecther -3 March 12, 1944
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713 10/27/6k
Memorandim 64-93

Subject: Study No. 3%(L) - Uniform Rules of Bvidence (Preprint Sepate
Bill Nos 1 - Amendments, Additicme, end Repeals)

He recelved two letters concerning sections to be repealed in comnection

witi: the proposed Evidence Code., These are attached as Exhibits I and II,

Civil Code Section 130

Mr. Homer H. Bell (Exhibit II) suggests that Civil Code Section 130
be repealed in the bill to enset the proposed Evidence Code, Sectiom 130
(Text on page 1 of Exhibit II) requires corroboration of the acts comstituting
the cause of action in a divorce matter¢ We advised !4, Bell that it
wes unlikely that the Cammission would undertake to repeal this section in
the Zvidence Code bill, but we call this letter to your attention in case

the Comnissfion wishea to repesl Section 130 ms suggested by Myy Bell,

The Dead Man Statute

Mr. Lloyd Tunik (Exhibit I} agrees with our recommendation for the
use of hearsay evidence as to stetements of a decedent in an action sgainst
his estate {Section 1261), but he believes certain prerequisites should be
placed upon the plaintiff who seeks to testify in a situation now covered
by the Dead Man Statute, He suggests that testimony by & plaintiff in a
Dead Man Statute situation be considered admissible only under the following
condition:

here it is established to the satisfaction of the Court that

plaintiff has @&iligently sought all other evidence as to

natters he seeks to testify on and said evidence vhich is

admlssible 1s before the Court, the Court, after considering

said evidence may permit plaintiff to testify if said Court

determines tHat it is in the interesdts of Jus‘bi—qe io perinlt
such testimony.

-1~ MJN 1635




As an alternative, he suggests that the plaintiff's testimony might
be admiesible only 1f the court was satisfied, in the exercise of its
discretion, that sufficient corrovoration existed te support such testimony.

Both of these alternatives were, of course, ¢considered when the
Commission prepared iis recommendation on the Dead lian Statute in 1957.

We attach e copy of the 1957 recommendation. The Discretlion-of-the-Court
Alterpative is dlscussed on pages D-b5--D-46; the Corroboration Alternative
is discussed on pages D-46--D-l7. The Hearsay-BExceptiicn Alternative (the
ane adopted in the Evidence Code_ is discussed on pages D-47--D-50, The
case for the repeal of the Dead Man Statute is stated in the Recommendation
on pages DeS«=D-6. |

C Ve recommend thet no change be made in the preprinted bill.

Niespectfully sutmitted,

John H., DeMoully
Executive Secretary

3
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CARLOS R FREITAS
S.a0 TIERITT ALLEN
BRYAN R.MCOARTITY
RICHARD V. BETTINL
TAY R, MACMALION

LLOYD TUNLK
LEDGAR N WASIHTHRTRN

EXHIBIT I

Fre1TAs, ALLEN, McCarTHY & BDETTINI
ATTORNEYS AT TAW

AN BAFAEL, CALIVORNIA

October 12, 1064

California Law Revision Commission
School of Law

Stanford University,

Stanford, California

Re:

Tentative Recommendation and Study
Relating to the Uniform Rules of Evidence

Gentlemen:

I am writing with regard to your recommendation that the
""Dead Man Statute'', as presently known in California, be
repealed, I have certain recommendations that I believe
to be worthy of consideration.

First, I agree with your recommendation for the use of
hearsay evidence as to statements of a decedent.

Secondly, I believe certain prerequisites should be placed
upon the plaintiff who seeks to testify, i.e. any testimony

by a plaintiff in a "Dead Man Statute' situation be considered
admigsible only under the following condition:

Where it is establiahed to the aatisfaction of the Court
that plaintiff has diligently sought all other evidence as
to matters he seeks to testify on and said evidence
which is admigsible is before the Court, the Court,
after considering said evidence may permit plaintiff
to testify if said Court determines that it is in the
interests of justice to permit such testimony,

The above rule would place upon the person who is probably in
the best position of knowledge, a duty to show that the Court
has all of the facts, and it serves to forward the equitizs in a
situation where, without such rule, a one-side evidenciary
situation would result due to death.

. TETLEPUONIL
960 FIFTH AVENUE 486-T300

AREA CODE

B b

—
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California Law Revision Commaigsion
Stanford University
Qctober 12, 1864 2,

(As an alternative, a plaintiff's testimony might be considered
admissible only if the Court was satisfied, in the exercise of its
discretion, that sufficient corrohoration existed to support said
testimony. )

Finally, I believe the presumption of truthfulness created by C, C. P.
Section 1847 should apply neither to the testimony of the party plain-
tiff nor to the hearsay testimony submitted under your suggested rule.
In short, a special instruction or rule should apply to such testimony,

_to wit, no presumption exists that the said testimony is either true or

false; in deciding to accept true or reject as false one or both types

of testimony, the trier of fact may consider the circumstances involved,
as well as the other rules which normally permit the rejection of the
truth of testimony.

1 hope my suggestions are helpful.

1 would appreciate it if you could also forward to me a copy of your
Tentative Recommendations and Study concerning the Uniform Rules
of Evidence, Article VI.

Very truly yours,

LLOYDT ’E;

LT:ch

MIN 1638



Wwmo 64h-93 EXHIBIT 1T

HoMER H. BELL

I EAST COLORADO BOULLVARD

MONROVIA,CALIFORNIA
ELLiorr B-2B89

October 5, 1964

California Law Revision Commission
Room 30, "Creothers Hall

Stanford University

Stanford, California, 94305

ATTEN‘ Mt‘. John H. DeMoully

Re: Civil Code Section 130

Dear Mr., DeMoully:

For the past couple of years, I have been discussing with and
writing to my state senators and assemblymen as well ss the Assembly
Interim Comaittee, the advisability of repealing Secticn 130 of the
Civil Code. Having been receiving all of your reports on the subject
of a new Bvidence Code, it has suddenly occurred to me that my '
suggestion would more properly be directed to you since the rule to
vhich I am objecting is fundamentally a rule of evidenca.

Section 130 of the Civil Code is perhaps the most ridiculous
Code section in 2)1 of the Codes of California., It is the section that
requires corroboration of the acts constituting the cause of action in
a divorce matter. This section, enzcted in 1872, reads as follows:

7130. Default: proof required

Ro Tvorce can be granted upon the default of
the defendant, or upon the uncorroborated statement,
admission, or testimeny of the parties, or upon any
statement or finding of fact made by a referee; but
the Court must, in addition %o any statement or find-
ing of the referee, require procf of the facts alleged,
and such proof, if not taken before the Court, must be
upon written questions and answers. (Bnacted 1872. As
amended Code Am. 1873-ThL, c. 612, p. 191, 32.)"

I recommend that the section be repealed in its entirety. For the ..-
past thirteen years I have done a very large volune of divorce worky-amd I
have talked to numerous divorce attorneys about this section, and\;'jthﬁk e
I can say without exaggeration that 100%Z of the attorneys who handle divprce
matters, whether representing husbands or wives, are enthusiastica‘;\l.m.iql;_

favor of my suggestion. \ T

s

MJN 1639




California Law Revision Commission October 5, 196l
r. John F. DeMoully Page 2.

That section is antigquated and unrealistic, It causes no end of
difficulty and <oes aboolutely no zood whatsocever. It unrealistically re-
qires corroboration of the testimony of the plaimbiff (or cross-complainant)
as to the acts of the defendant constituting grounds of divorce. EBvery
stiormey experienced in this field knows that most, aad in many cases, zll,
of the miscomduct of the offending party cccurs cut of the nresence of
corroborating witnesses. Certainly the technical fora nf desertion
desciibed in Civil Code Section 96 is of this. nature, and that Section
reads as followus:

#lersistent refuzal to have reasonable matrimonial
intercourse es husband and wife, when hezlth or physical
~ondition does not make such refusel reasonsbly necescary,
or the refusal of either party to dwell ia the same house
vith the other party, when there is no just cause for
such refusal, is desertion.”

Now, how woulc a divorce nlaintilf find somsone to corrotorate tiat,
especially ii the nusband and wife contimued to sleen in the same bedrooad
As rou know, 211 forms of desertion, including this onc, nust coatinue for -
full yecar to corstitute a ground of divorce. Ewven where there iizve beeu
witnesses to warital misconduct, the witnesses may be oul of the s*tate, or
at a1 distant =oint within the state.

A man ey be sent to prison for life or for a long term of years
without the necessity of o corrcborating witness as a legal orerequisite.
I am not talking; about the mersuasive efiect ot evidence, but ot tne legal
technicality of having a corrovorating witness to the sane acts In fact,
it is possible for a man to be sent to the gus chamier wilnout the reguire-
ment of a corrouorating witness. In the rivil field, nrobate matters in-
volving humdreds of thouscnds of dollars can be determined by the court
on the testiamony of =z single witness, as can matters in civil litization .
imvolving contracts, deeds, and all other types of oHroblems settled by
ovicence in court,

Moreover, Section 130 is in direct couflict with Section 18LL of
the Code of Civil Procedure, which reads as follows:

9The direct evidence of one witness wiio is entilled to
full crecit is sulficient for proof of =uy tfact, except
periary and %reason."

As the Code Sectiion says, only treascn and perjury require
corroboration of the accusing witness, and in tnis hich erime, the United
States Constitution (also P.C. 1103) allows the accused to confess in open
court, whereas Civil Code Section 130 doesn't even allow the divorce defendant
to do tinis, in satisfaction of the Ycorroboratica" requirements Section 130

will not permit a divorce upon the uncorroborated "admission® ol the defendant —-

even in open court. (I do not overlook P.C. 1111, widch will not permit con-
vietion upon the uncorroborated testimony of an accomplice, but tnis pertains
to the credibility of the witness rather than to tne aature of the crimes)

~ MIN1640 |




California Law Revision Commission October &, 196k

Mr, John He Delloully Page 2.

Therefore, hecause Civil Code Section 130 serves no useful purpos
is totally unrealistic and archaic, and is more productive of injustice
than of justice, it stiould be repealed in its entirety. It 1s doubtful
that even corrcboration of residemnce is important here in California, be=-
cause it would be highly improbable that anyone would deliberately choose
a sbtate whick had a one~year state residence and a thrue-month county
residence requirement, followed by a nne~year interlocutory period, when
they could more easily choose Nevada, where they could obtain a "guickie¥
divorce,

Before you complete your work on the Evidence TCode, 1t is hoped
that you will see fit to take this matter under subidssion with a view
of ef fecting the repeal of Section 130.

Very truly yours,

mB:r

By
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#34(L) 10/29/6k
First Supplement to Memorandum 64-83

Subject: Study No. 34{L} - Uniform Rules of Evidence (Preprint Senate
Bill No. 1 - Division 10 Hearsay Evidence)

A possible defect in the hearsay divisicn has been drawn to our
attention.

Section 1300 provides that a final judgment of "a felony" is not in-

admissible under the hearsay rule. The problem called %o our attention
involves the meaning of "felony" in this context.

Under California law, a crime that is punishatle as either a felony
or g misdemeanor is treated as a felony for all purposes until Jjudgrent;
but if the sentence imposed is a misdemeanor sentence, the c¢rime is then
regarded thereafter as a misdemeanor for all purposes. PENAL CCDE § 17;

Doble v. Superior Court, 197 Cal. 556, 576-577, 24l Pac. 852 (1925).

Section 1300, then, would make admissible only those judguents:x where
a felony sentence was imposed. The admissibility of the evidence 1s baged
on (1) the fact that the seriousness of the ctarge guarantees that the .case
was sericusly litigated and {2) the fact that guilt had to be established
beyond a reasorable doubt. These considerations apply to all crimes
tried as felonies whether the actual sentence imposed was a misdemeanor
sentence or a felony sentence. We suggest, therefore, that Section 1300
be modified to read:

1300. Evidence of a firal judgment adjudging a person guilty
of a crime punishable as a felony is not made iradmissible by the
hearsay rule when offered In a ¢ivil action to prove any fact

essential to the judgment unless the judgment was based on a plea _
of nolo contendere. |

Respectfully submitted, f

Joseph B. Harvey
Assistant Executive Secretary

MJN 1642 —
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