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8/8/61

Memorandum No. 28(1961)

Subject: Study Ho. 34(L} - Uniform Rules of Evidence - (Hearsey
Evidence}
- Attached on yellcw paper is the tentative recommendation cn hearssy
reviged in accordance with the actions taken by the Commission at its
July meeting. The following matters should be noted:
Revision of URE Rules 62-66, page 3. The steff has sdded fooinote

3 eppearing at _the bottom of page 3.

Rule 62, In the commermt, footnote % and the “i.e." clause to which
the footnote 1s appended have been added to clarify the manner in which
Rule 62 will operate. The last paragraph of the comment has also been
added to explain subdivisions (8) and {9) which were added by the Commission
at its last meeting.

Rule 63(3) and (3a). Inasmuch ae the language of the "subject to"

cleuses et the beginning of subdivision (3) and subdivision {3a) as
approved by the Cormission at the July meeting is identicel, these sub-
“divisions heve been combined into cne subdivision (3) relating to former
testimony which is offered against the party who was & party to the
action in which the former testimony was given. Subdivision (3b), as
arproved by the Commission at its July meeting, has been renumbered (3a).
This subdivision could not be combined with the other subdivisions relating
to formexr testlmony because the "subject to" clause is substantially
different.

The staff has changed the langusge of the “subject to" clause in
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subdivision (3a)} in order to cerry out the policy decisions edopted by
the Commission at its July meeting. Under the revision all objections
axre open to the party againet whom the evidence is offered; however,
objections based on competency or privilege are determined as of the time
the former testimony was given.

The comments to subdivieions (3} and (3a) are new.

Rule 63(%9a). At its July meeting, the Commission directed the staff
to prepare language which would preserve the rule stated in Code of Civil
Procedure § 1849 . relating to sdmissions of predecensors in interest.
Although Section 1849 mentions only predecessors in interest of real property,
California permits declaerations of predecessors in interest to be used

ageinst successors to either real or persomel property. (Smith v. Goethe,

159 Cal. 628, 115 Pac. 223 (1911).) Accordingly, paragraph (a) of sub~
division (9a) has been drafted so that it covers both real and personal
mroperty.

A pimllar princlple is involved in the admissions of joint owners,
Joint debtore or other persons Jointly interested, BSuch stetements are
admissible now under subdivision 5 of Code of Civil Procedure Sectlon 1870.
In the draft recommendaticn which was presented at the July meeting, the
staff recommended that this subdivision be repealed. The explanation,
as it appesred in the July draft, was es follows:

This subdivision should be deleted. The first sentence, relating
to vicarious admisslions of partners and agents, is euperseded by the
exceptions contained in Rule 63(8)(a) and 63(9)(a). The second
sentence, relating to vicarious admissions of Jolnt owners cr joint
debtors or other persons with joint interests, is superseded by
Rule 63{10) insofar as the statements involved are declarations
againgt interest and the declaresnt is wavailable. If the declarant

is avallsble as a wltness, he may be cslled and asked about the
pubject matter of the statement, and if he testifies inconsistently,

-2-
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the prior statement msy be shown under Rule 63{1)(a) as evidence

of the truth of the matter stated. If the declarant is unavallable
and the statement cannot he classified as a declaration sgeinst
interest, the Commission does not believe that the atatement is
sufficiently trustworthy to be introfuced as evidence, [Bxcert

for the last sentence, thils explanstion for deleting the second
sentence of § 1870(5) is the eame as the explenation that was given
for repealing § 1845,

The Commiesion should note that the exception dealing with declarations
of joint cbligors, Joint obligees, joint tenants and predecesscrs in interest
wag apperently omitted from the Uniform Rules by design and not by inad-
vertence. The Uniform Law Commissioners explain that these subdivisions
"adopt the policy of Model Code Rules 506, 507 and 508." (Comment, URE
63(7).) The Americen Law Institute explanation for omitting this exception
to the hearsay rule is as follows:

The common law rules covering the first three situations
[declarations of joint obligore or joint obligees, declarstions
of joint tenents, and Aeclarations of predecessors in interest]
do not expressly require that the declaeration be against the
interest of the declavant. In the cases dealing with declexrations
of joint obiigors end Joint cbligees, and joint tenants, the admitted
declarations are always against such interest. In cases dealing
with declarations of a predecessor in Interest, the English couxrts
admit only those affecting the quantity or quality of the declarant's
interest, and all the sdmitted declarations are against interest.
The American ceses admit alsc declarations which affect only
the declarant!s power to convey. In all dbut two or three atray
instances, the admitted declarsticne were againgt intersst. There
is no reason why a hesrsey declerstion. . . which 1s self serving
cr which has no indiciuvm of verity should be recelved against
the party merely because he happens t6 be in the reletimm of Jjoint
cbligor, or joint owner, or predecessor in interest with the
declarant. The application of the common law rules has resulted
in absurd distinctions, particularly in benkruptey acticne and
ections for wrongful debt and on policies of insurance. This
Rule, therefore, rejects the stetement of the common law to this
extent, and tskes care of these declarations under Rule 509
{declaratione against interest]. In sc dolng, it 1s comtrary
to only two or three decisions, none of which carefully considered
the problem. {Model Code pp. 252-253.]

. The foregoing argument asssumes the svailability of the declarant,

far under the Model Code all hearssy evidence was admissible if the

~3~

MJN 0762

g e oy e s Y v

[

AL e g e Y g AT T

.4



declarant wns unavellsble. Although this Commission has rejected
the Mod=) Code’s principle that hecrasey Crom unavellable daclarats
sb’d po admiscible, the rrasons stot~? £ omttting this cmamon law
exception to the hearsay ru'e are as germane to our present prcohiem as
they were to the Model (rfa. The Unifornm Law Commiesioners were apparently
persuaded by this ratiomuiz Tor they, too, omitted this exception from the
Uniform Rulea even though they rejected the Model Code's underlying principle
that hearsey is admissible if the declarant is unavailsble.

Peragraph (b) of suhdlvision (9a) has been dratted to shate the
existing exception for declerations of joint ocwmers, joint debtors or
other persons Jointly interested which is now contained in the second
sentence of C.C.P, § 1870(5). Although the guestion of whether the principle
of § 1870(5) should be comtinued in the Rules of Evidence has not been
decided as a policy mother, the staff has writi=n this exception into
subdivision (9a) anf hes mede appropriate adjnstments in the recommendations
relating to the repeal and adjustment of exisiing statutes in oxder to be
consistent with the action taken by the Commisslon in regard to § 18Lo,
The staff, however, is persusded by the ALI argument, and recormends the
repeal. of both §§ 1849 and 1870(5) with the explanation previcusly appended
to § 1870(5) (quoted above).

Ap subdivision (Sa) is new, neither the subdivision nor the comment
thereto have been approved as to lenguage.

Rule 63(10). The underscored language at the end of the subdivision
haa been edded to carry out the action of the Commission at the July meeting.
In the Comment, limitation "(4)" bas been sdded to the last paragraph

because of the change made in the subdivision by the Commilssion.

. T
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Rule 63(12). The next to the last paragraph of the comment has

been added to explain more fully the limitetions of asubdivision (12).

Rule 63(15). The comment hes been revised as directed by the

Commission &t ite July meeting.

Rule 63(22). The third sentence of the comment has been added as &

Justificetion for this exception to the hearsay rule. The Commission was
unable to agree on a justification for this exception at the July meeting.
This explanation is that given by the American Law Institute in its
report on this exception as it appeared in the Model Code of Evidence.
(Model Code p. 52k.)

Rule 63(29). In order to express more accurately the existing

California law the entire comment has been rewritten. You will note
that the first paragraph of the comment no longer indicates that paragraph
{e) goes beyond existing California lew. This revision eppears to be

Justified by such cases as Russell v. Langford, 135 Cel. 356 (1902),

which held that a statement in a will was edmissible as proof of the
truth of its contents even though the will was but & year old when the
action was tried.

AdJustments and Repeals of Existing Statutes. At the July meeting

gome gquesilon was raissd concerning the repeal of statutes referring to
"declaration, act or omission" in reliance upon & provision of the Unifonm
Rules which refers only to statements. Please note footnote 8 at the
bottom of page T7 which was placed in the recommendation to explain how

the Uniform Rules supersede such sections.

Code of Civil Procedure

Section 1848. The Southern Section of the State Bar Committee agrees

~5a

MJIN 0764 |




vwith the Commission that Section 1848 should be repealed; however, the %
Commisgion may want to revise the comment under this section in the
tentative recommendation in view of the comment of the Scuthern Section
concerning this sectlion. The Southern Section stated:

Proposed repeal of this section wes approved, despite the
fact that Prof. Chadbourn does not recommend repeal {(he -
faile to comment &t all) end despite the fact thet the ;
section does not appear to have any particular applicability
to the rules on hearsty. The members of the Southern Section
felt thst C.C.P. § 1848 is sc ambiguous and, on its face so

jdiotic that no useful purpose would be served by retaining

1t.

Section 1849. The comment has beern revised in view of the action of

the Commission at the July meeting.

Section 1870(5)., The comment relating to the second sentence of

this subdivision has been revised in order to make it consistent with
the action tsken by the Commission when it considered Section 1849,

Section 2016. The guestion to be resolved here is whether the

standard for unavailability as & condition for the introduction of a
deposition taken in the same action should be consistent with the standard
for unavailability as & condition for the introduction of testimony taken
in a prior action, i.e., whether the URE standard of unavailability should
be substituted for the standerds for unavailability under C.C.P. § 2016.
"Upaveilability" under C.C.P. § 2016 may be compared with

"unavallability" under Revised Rule 62(6) by the following table. Where
unevailability is relied on, the respective esections permit the testimony

10 be introduced if the declarant ia:

Rule 62(6) C.C.P, § 2016
{a) Privileged from No provision

testifying about the matier

(b} Disqualified from No provision
testifying to the matter

- 6.
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{(c) Dead or uneble to testify {1) Dead; (13i) Upable to attend
because of physical or mentsal or testify because of age, sick-
illness. nees, infirmity, or imprisonment.

(d) Absent beyond reach of court's {i1) Beyond 150 miles or cut of
process and proponent could not  State, unless it eppears proponent
have secured his presence with procured the ebsence.
reasgonable diligence.

{e) Absent and proponent does not (iv) Absent end proponent has been
know and has been unable to unabdle to procure attendence by
discover wheresbouts with subpena..

reasonablie diligence.

Revised Rule 62(7) provides that a declarant is not upavailable if
any of the listed conditions 1s due to the procurement or wrongdoing of
the proponent. There is no similar condition in C.C.P. § 2016 epplicable
to all of the conditions listed.

¢.C.P. § 2016 also permits a deposition to be used when such excep-
tionel circumstances exist as to make such use desirable. This provision
is not considered here becauge it is not a condition involving uneveil-
ability.

It is apparent from the foregoing table that there ig not a great
amount of difference between the standards except insofar as Revised
Rule 62{6) adds privilege and disqualification as grounds for unavail-
ability. To understand whet the substitution of the URE standard would
mean, then, it is necessary to consider how the additional Revised Rule
62(6} grounds, - privilege and disqualification - would operate in
connection with C.C.P. § 2016.

In the First Supplement to Memorandum No. 13(1961), it was pointed
out that Revised Rule 62(6)(a) does not permit privileged evidence to
be introduced. It only permits umprivileged evidence to be introduced

which would be introduced anyway if the declarant stayed at least 150

~f-
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miles from the court. The operation of Revised Rule 62{6) will be similar
in relation to C.C.P. § 2016. Take this exampie:

Self-incrimination. [This privilege iz chosen because it is about

the only ore that would not be waived by testifying in a deposition
anyway. ]

P, e pedestrian, is struck by a green Buick while crossing
& street in 2 cross-welk. The automobile does not stop. P sues
D, alleging that D is the driver and that D failed to stop for a
red light. D denies committing the offense. D locates a
witness, W, who will testify at the trial that the car involved
had a dented left rear fender and a license murber begipning
Z¢ . . . . D then locates X, the owner of & green Bulck meeting
W's description, and takes his deposition. X, stil) thinking
he is in the cleer, admits in the deposition that he owns a
green Bulck, that it hes a dented left rear fender, that its
license number is ZTC 335, and that he was driving it at the
particular time involved. At the trial, D calls W, then cails X.
X, eeeing that D has discovered his complicity, invokes the
privilege against self-imcrimination. D then offers X's
deposition. Objection on the ground of hearsay.

Ruling: Objection sustaiped. The testimony does not fall
within the declaration egainst penal interest exception, nor
does it fall within eny other exception to the hearssy rule.

The witness is not "unavailable" as Qefined in C.C.P. § 2016,
80 the testimony is not admissible under that section. Of course,
the judge might rule that "such excepticnal circumstences exist as

to meke it desireble . . . to allow the deposition to be used.”

-8~
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But, there is no assurence in Section 2016 thet the judge

will 80 rule.
If the "unavailability” standards of Revised Rule 62(6)

were substituted, the evidence would be clearly admissible.

It should be noted that, if the acticon agailnst D were & different
civil action than the one in which tke depceition was taken, the
deposition would be admispgible asg former testimony under Revised
Rule 63(3) because the Rule 52 standard of unavailebility is there used.
Moreover, 1f D were prosecuted for the "hit-run," the deposition would be
admissidle, for under Revised Rule 63(32)} the party sgainst whom the
deposition is being offered - the prosecution - would have an interest
and motive for cross-exsamination similer to thet of the plaintiff in
the ciwvil action in which the deposition wes tsaken. Substituting a
reference to Rule 62 for the definition of unavailebility now contained
in § 2016, therefore, would merely permit depositions to be used in the
action in which taken to the same extent that testimony and depositions
in cther actions cen be used wvhere the ground for such use is
“unavailability."

So far a5 Revised Rule 62(6)(b} is concerned, the sddition of

disqualification as & ground for unavsilability under § 2016 would probably

not change the existing law. The important thing to note 1s that, when a
deposition is introduced, objection may be mede to the deposition or eny
part of it for any reason which would require the exclusion of the evidence
if the witness were then present and testifying. {C.C.P. § 2016{e}.)
Hence, if the deposition of a witness is inadmissible under the Dead Man's

Statute, his deposition would remsin inadmissible for subdivision (e)
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would still remein in C.C.P. § 2016. As pointed out in the Second
Supplement to Memo. 19{1961} (see note 2 on page 7), it is somewhat
difficult to determine just what the existing law is.

But in any event, it is unlikely that the substitution of Revised
Rule 62(6) will have any great effect on the existing law; for the
admissibility of depositions teken from witnesses who are incompetent at
the time of trial will depend upon the interpretation given by the Supreme
Court to the provisicon that such depositions are subject to any objection
which "for any reason . . . would require the exclusion of the evidence
if the witness were then present and testifying.”

Ags the amendment to § 2016 recommended by the staff would rnot effect
any great change in the law, as the amendment would make the standards
for the admissibility of former testimony and depositions the same
ingofar as these standards depend on unavailability, and as the amendment
might, in some cases, permit unprivileged and competent evidence to be
introduced which now might be excluded, the staff recommends that § 2016
be amended as indicated in the attached tentative recommendation.

Section 2047. This section and the comment thereto were revised

to carry out the direction of the Commission at the May meeting. The
specific language end the expianetion have not been considered by the
Commission.

Penal Code § 686. Some of the problems involved in Penal Code § 686

were developed gquite fully in the Supplement to Memorandum No. 7{1961)
dated 2/6/6L. Thet discussion will not be repested here. It is sufficient
to point out here that § 686 states the defendant's right to confront

the witnesses ageinst him. Three exceptions are stated:

-10-
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(1) Testimony &t the preliminary examination mey be read if the
witness is "dead or insane or cannot with due diligence be found within
the state."

(2) Testimony of a prosecution wiiness contained in s deposition
taken under the proviasions of Section 8852 of the Penal Code may be read
if the witness is "dead or insane or cannot with due diligence be found
within the state."

{3) Testimony of a witness for either prosecution or defense given
on a former trial of the same action may be read if the witness is
"decensed, insane, out of Jurisdiction" or "eamnot with due diligence
be found within the state."”

Although the right of confrontation might be considered to be
applicable to hearsay generally, the cases have apparently
construed this section 80 that it applies to hearsay that is
admitted under the former testimony exception only. Hence, hearsay is
admissible despite the declaration of this section and despite the fact
that the particular hearsey involved doee not fell within one of the
stated exceptions of this section.l

When the Commission considered Rule 63(3), it assumed that the rule
would be epplicable to prosecution and defendant alike. Hence, standards

were drafted to protect the defendant’s right of confrontation. This

1. People v. Alcalde, 24 Cal.2d 177 (194h)(hearsay of victim admitted
under state of mind exception}; People v. Weatherford, 27 Cal.24
401 {1945)(hearsay of decedent admitted under declaration against
interest and state of mind exceptions); People v. Gordon, 99 Cal.
227 {1893){testimony of witness &t prior trisl of seme action
inadmjesible - third exception to right of confrontetion wes not
enscted until 1911 ).
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assumption was not correct. In People v. Bird, 132 Cal. 261 {1901), the

Supreme Court pointed out that Pepel Code Section 686 prohibits the
prosecution from introducing former testimony except &s provided in thaf
section; but the defendant 1s not restricted by Section 686 - he may
introduce any former testimony admissible under the generel hearsay rule.
Under Section 686, the prosecution mey introduce only testimony taken at
the preliminary hearing in the same case, testimony in & deposition taken
in the seme case and testimony given on & former trial of the same case.
Insofar es the former testimony exception is broader, it is & rule of
evidence available only to the deferdant.

If the Commission desires Revised Rule 63(3) to have the full meaning
that was intended when the Comnissicn redrefted this subdivislon, Penal
Code § 686 should be smended to provide an exception for hearsey generally.
Then Rule 63(3) would be operstive in criminel actions to the samé extent
that other exceptions to the hearsay rule are operative. Such an amend-
ment would also be desireble as a declarution of the existing law insofar
a8 hearsay genersally is concerned. Without such an amendment, much of
the language of Rule 63(3) snd (3a) is meeningless.

It was pointed out in the prior Memorandum (No. 7 Supp. {1961)) that
the second exception steted in Penal Code § 686 inaccurately states the
exiating law. Section 686 provides that a deposition taken under Section
6A2 mry be remd If the witnees is dead, insane or cannot with due diligence
be found within the state. However, Pemal Code § 882 provides that
depositions taken under its provisioms my Le reed, except in cases of
homicide, if the witneas is unable to attend because of death, insanity,

sickness, or infirmlty, or continued absence from the astate. Moreover,

-18~
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Penal Code § 686 does not provide for the reading of depositions which
are admissible under Penal Code §§ 1345 and 1362. These contradictions
in the present statutory law should be corrected dy substituting a
general reference tc depositions that are sdmissible In criminal actions
for the present incorrect cross-reference to Penal Code § 882.

Penel Code §§ 1345 end 1362, The staff has previously suggested the

substitution of a reference to Rule 62 for the present standards of
uneveilability contained in these sections. Section 1345 relates to
depositions of witnesses who may be unable to attend the trial. The
section states thet such depositions may be read by either party if the
witness is unable to attend by reason of death, insanity, sickness,
infirmity or continued absence from the state. For practical purposes,
the only change that will bte made by the substitution of the cross-
reference to Rule 62 will be to add privilege and disquelification as
grounds of unavailability. Take this example:
D is charged with manslaughter. D claims that X is the
real culprit. X is 111 and in prison anyway, s0 he testifies
in a deposition that he in fact did commit the crime. The
prosecution doesn't believe X and goes shead with D's trial.
At the time of trial, X has fully recovered and regrets
having made his previous statement. D calls X as & witness,
but X invokes the privilege againat self-incrimination. o
then offers the deposition. Objection.
Ruling: ObJjection sustained. X is not unaveilable as
defined in Section 1345 at the present time. If the Rule 62

definition of wnaveilablliity were substituted, the deposition

-13-
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would be admissible just &s it would be under exisiing law

if X had remsined 1il.

Section 1362 relates to depositions of material witnesses who are
out of the state. Such depositions may be taken only on application
of the defendent. Under § 1362, the deposition is admissible if the
depcnent 1s "uneble to atiend the trial." The staff suggests the
substitution of the Rule 62 definition of unavailability sc that the
defendant may introduce the deposition even though the witness actually
attends the trial and invokes either privilege or disqualification end
refuses to testify. Teke this example:

D has & reputation as a mobster, but has never been
convicted of a serious crime. D is charged with bribery of
public officials. X, a former public official suspected of
recelving the bribe, has made his way to Mexico, and ail
attempts to extradite him have proved unsuccessfunl. D takes
X's deposition under §§ 1349-1362 of the Pensl Code. In the
deposition, X testifies that D had nothing to do with the
alleged bribe.

As the prosecution does not want to lose a golden
opportunity to convict D of something, 1t offers to transport
X to the trial of D and %0 returr him agein to Mexico without
arresting him on the bribery charge. X attends the trial
under these circumstances. X is not called by the prosecution,
but is called by D. X invokes the self-incrimination
privilege. D offers the deposition. Ohjection.

Ruling. Objection sustained. Under § 1362, the deposition

=1h-
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is admissible only if the deponent is unable %o attend the
trial. BSince X is in attendance, even though he is privileged
to refuse to testify, his depeosition 1s ipadmissible.

The substitution of the Rule 62 definition of "unavail-
abllity” would permit D to use X's deposition in these circum-
gtances just as he would if X had still been in Mexdco at the

time of the trial.

Bespectfully submittied,

Joseph B. Harvey
Assistant Executive Secretary
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA

IAW REVISION COMMISSION

THE UNIFORM RULES OF EVIDENCE

Article VIIL. THearsay Ividence

The Uniform Rules of Evidence (hereinafter sometimes desigunated
as "URE")} were promilgated by the National Conference of Commissioners
on Uniform State Iaws in 1953.1 In 1956 the legislature autharized
end directed the Law Revision Commission to meke & study to determine
whether the Uniform Rules of Evidence should be enacted in this
Stete.

The tentetive recommendation of the Law Revision Commission
on Article VIIX of the Uniform Rules of Evidence is set forth herein.
This erticle, consisting of Rules 62 through 66, relstes to the

admissibility of hearsey evidence in proceedings conducted by or

under the supervision of a court.

1, copy of & printed pamphlet conteining the Uniform Rules of

. Fvidence may be obtained from the Hational Conference of
Commissicners on Uniform State Iaws, 1155 East Sixtjeth Street,
Chicago 37, Illinois. 'The price of the pamphlet is 60 cents.
The Iaw Revision Commission does not bhave copies of this
pamphlet available for distribution.
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GENERAL SCHEME OF URE RULES 62-66

The opening pexragraph of URE Rule 63 provides:

Evidence of a statenment which is made cther than by a
witness vhile testifying at the hearing offered to prove
the truth of the matter stated is hearsay evidence and
inadmiselble except:

With ocne important qualification, hereafter discusaed.,2 this
paragraph states the common-law hearsay rule. Subdivisions (1) through
{31) of URE Rule 63 state a series of eiceptions to the hearsay rule.
The comment of the (ommissioners on Uniform State Laws on the general
scheme of URE Rule 63 is as follows:

This rule follows Wigmore in defining hearsay as an
extrajudicial statement which is offered to prove the truth
of the matter stated . . . . The policy of the ruie is to
make all hearsay, cven though relevant, inadmisslible except
to the extent that hearsay statements are admlssible by the
exceptions under this rule. In no instance is an exception
based solcly upon the idea of necessity arising from the fact
of the unavailability of the declarant as a witness .
The treditional policy is adhered to, namely that the probative
value of hearsay is not a mere matter of weight for the trier
of fact but that its having any value at all depends primarily
upon the circumstances under which the statement was made. The
element of unevailability of the declarant or the fact that the
statement is the best evidence available 1s s factor in a very
limited number of situations, but for the most part is a relatively
minor factor or no factor at all. Most of the following exceptions
are the expressions of common law exceptions to the hearsay rule.
¥here there is lack of uniformity emong the states with respect to
a particular axception a serious effort has been made to state the
rule which peems most sensible or which reflects the welght of
authority . . . . The exceptions refleet some broadening of scope
as will be noted in the comments under the particular sections.
These changes not only have the support of experience in long
usage in some aress bubt have the support of the best legal talent

2. Bee the Comment ¢f the Law Revision Commission to Rule 63 (opening
paragreph), page 9.
~Da
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in the field cof evidence. Yet they are conservative changes and
represent a rational middle ground between the extremes of
thought and should be acceptable in any fact-finding tribunal,
whether jury, Judge or edministrative body.

REVISION OF URE RULES 62-66

The law Revision Commission tentatively recommends that URE
Rules 62-65, revised as hereinafter indicated, be enscted as the
law in California.3 It will be seen that the Commiseion has concluded
that many changes should be made in URE Rules 62-66. In scme cases the
suggested changes go only to language. In others, however, they reflect
a congiderably different point of view on matiers of substance from
thet taken by the Commissioners on Uniform Stete Laws. In virtually all
such instances the rule proposed by the Iaw Revision Commission is less
liberal as to the admissibility of hesrsay evidence than that proposed
by the Commissioners on Unjform State Iaws. Neverthelesa, the tentative
recommendation of the Commission would make & broader range of heareay
evidence admissible in the courts of this State than is now the case,

In the discussion which follows, the text of the Uniform Rule
or & subdivieion thereof as proposed by the Commisgioners on Uniform
State Laws is set forth and the amendments tentatively recommended by
the Iaw Revision Commission are shown in strikeout type and italics.

BEach provision is followed by & comment of the Iaw Revision Commission.

3 The finsl recommendation of the Commission on the Uniform Rules will
indicate the sppropriste code sectlon numbers to be assigned to the
rules as revised by the Commissicn.
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Where the Ccmmission bas proposed a modification which relates only
to the form of the rule or the purpcse of which is obvious upon
Tirst reading, no explanation of the Commigsion's revision is stated.
In other cases the reasons for the law Revision Commission's
disagreement with the Commissioners on Uniform State lews are stated.

For a detailed analysis of the various rules and the Califeornia
law relating to hearsay, see the research study begimning on

page . This study vas prepared by the Commission's resesrch
consultant.
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Rule 62
(34)

RULE 62. DEPFPINITIONS.
Rule 62. As used in [Rule-é3-and-~ite-exdepbieons-ard-in

the-fellewing~puiesy ] Rules 62 through 66;

(1) "Statement™ means not only an oral or written expres-
sion but also non-verbal conduct of a person intended by him
ag a substitute for words in expressing the matter stated.

{2) "Peclarant” is a person who makes a statement.

(3) "Perceive® means acquire knowledge through one's
[ewn] senses.

(4} "Public [Gffieialll] officer or employee of a state or

territory of the United States™ includes [ar-effieini-ef-a
peiitieal-pubdivisien-ef-pueh-gbate-er-bepribery-gnd-ef-a-

rurieipatityr] an officer or employee of3

{a) This State or any county, city, district, authority,

agency or other political subdivision of this State.

(b} Any other state or territory of the United States

or any publjc entity in any other state or territory that

is substantially eguivalent to the public entities inciuded

under paragraph {a) of this subdivision,

{5} M"State' includes each of the United States and the

District of Columbila.
({6}--UA-busineesll-ge-used-in-exneepsion-{i3}-shall-inelude

every-kind-ef-businenssy-prefessiony-ocoupabiony-eatliing-op

eperasien—eﬁ-énati%utienay-whether—eaprieé-en—fer-ppe£it-ep

neszr |
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Rule 62

{6) [47¥}] Except as otherwise provided in subdivision

{7) of this rule, "unavailable as a witness" [ineludes-sibua-

tiens-where ] means that the [witreee] declarant is;

(a) Exempted on the ground of privilege from testifying
concerning the matter to which his statement is relevant, {y-er]
(b} Disqualified from testifying to the matter, {y-e»]

(e¢) Dead or unable [$e-be-presemt-er] to testify at the
hearing because of [death-er-ther-existing] physical or mental
illnéssL [;-sp]

{d} Absent beyond the jurisdiction of the court to compel

appearance by its process and the proponent of his statement

could not in the exercise of reasonable diligence have secured

the presence of the declarant at the hearing. [y-er]

(e) Absent from the [plaee-ef] hearing {beeaswse] and the

proponent of his statement does not know and with reasonable

diligence has been unable to ascertain his whereabouts.

{7) For the purposes of subdivision (6} of this rule,

[(Bus] a [witmeass] declarant is not unavailable as a witness:

(a} If the judge finds that [kis] the exemption, dis-

qualification, death, inability or absence of the declarant

is due to the procurement or wrongdoing of the proponent of

his statement for the purposa of preventing the [wibness ]

declarant from attending or testifying; [;5] or [te-the

euipabia-neglest-ef-sueh-partys-or ]
(b) If unavailability is claimed [under-elause-{d}-ef-the

preceding-paragraph ] because the declarant is absent beyond the

e
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Rule 62

Jurisdiction of the court to compel appearance by its process

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reasonable

diligence-and without undue hardship [y] or expense. {[aré

that-the-probable-impertance-of-the-btestineny-is-suek-ae-%e

justify-the-expense~of-taking-sueh-depesisiony |

or affirmation as a witness in another agtion or proceeding

conducted by or under the supervision of a court or other

official agency having the power to determine controversies

or testimony in a deposition taken in compliance with law in

such an action or proceeding.,

(9) M"inother action or proceeding” includes a former

hearing or trial of the same action or proceeding.

COMMENT

This Rule defines terms used in Rules 62-66. The Rule as proposed by

the Commissioners on Uniform State Lews has been considersbly revised in form

in the interest of clarity of statement.

The significance of the definition of “statement” contsined in URE 62(1)

is discussed in the comment to the opening paragraph of Rule 63,
URE Rule 62(6) has been omitted because "a business" is used only in
subdivisions (13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase "unaveileble as a witness," and thie phrase

is used in URE Rules 62-66 to state the condition which must be met whenever

-T=
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Rule 62
the admissibility of hearsay evidence is dependent upon the present unavaila~

Pility of the declarant to testify. The admissibility of evidence under

certain hearsay exceptions provided by existing California law is also dependent

upon the unaveilability of the hearsay declarant to testify. But the conditions

constituting unavailability under existing law vary from excepilon to exception
without apparent reason. Under some exceptions the evidence is admissible if
the declarant is dead; under others, the evidence is admissible if the declar-
ant is dead or insane; under others, the evidence is admissible if the declar-
ant is sbsent from the jurisdiction. PFor these varying standards of unaveil-

ability, Rule 62 substitutes a uniform standard.

The phrase "unavailable as a witness" as defined in Rule 62 includes, in ad-

dition to cases where the declarsnt is physically umavailable (dead, insane, or
absent from the jurisdiction), situations in which the declarant is legally un~-
available, i.e., where he is prevented from testifying by a claim of privilegeLL
or is disgualified from testifying. There would seem to be no valid distine-
tion between admitting the statements of a dead, insane or absent declarant
and admitting those of one who is lepally not available to testify. Of

course, if the out-of-court declaration is itself privileged, the fact that
the declerant is unavallable to testify at the hearing on the ground of
privilege will not meke the declaration admissible. The exceptions to the
hearssy rule that are pet forth in the subdivieions of Rule 63 do not declare
that the evidence described 1s necessarily admissible, They merely declare
that such evidence is not inadmissible under the hearsay rule. If there is

some cther rule of lav -~ such as privilege -~ which renders the evidence

Y Under URE Rules 23~-40, which will be the subject of a later recommendation of
the Commission, & privilege mmst be claimed by the holder, or by some person

-8-
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inednissible, the ccurt iz not outhorized to admit the evidence merely
because it falls within an exception to the hearsay rule. Rule 62,
therefore, will permit the introduction of hearsay evidence where the
declarant is unavailable because of privilege only if the declaration
itself is not privileged or inadmissible for some other reason.

The last cleuse of URE Rule 62 hes been deleted by the Commission for
it adds nothing to the preceding langusge.

Subdivisions {8) and (9) have been added to pemmit convenient use of
the defined terms in the Pormer testimony exceptions, Rule 63(3) and (3a).
The definition of “"another action or proceeding” given in subdivision (9)
is the same as thet given by the California courts to the term "former action

contained in subdivision 8 of Code of Civil Procedure Section 1870.

entitled to claim it for him,in order to be operative. Hence, under Rule 62,
it will be necessary for the declarant to be called as & witneas and for the
privilege to be claimed before the court may find the declarant unavailable
on the ground of privilege.
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Rule 63
RULE 63. HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

Opening Paragraphj General Rule Excluding Hearsay Evidence.

Rule 63, Evidence of a statement which is made other than
by a witness while testifying at the hearing and is offered to
prove the truth of the matter stated is hearsay evidence and ig

inadmissible except:

COMMENT

il

This language, prior to the word "except,” states the hearsay rule in
its classical form, with cne qualification: because the word "statement"
as used herein ie defined in Rule £2(1) to mean only oral or written
expression and assertive nonverbal conduct -- i.e., nonverbal conduct
intended by the actor as a substitute for words in expressing a matter --
1t does not define as hearsay at least some typee of norassertive conduet
vhich ocur courts today would probably regard as amounting to extrajudicial
declerations and thus hearsay, e.g., the flight of X asc evidence that he
comnitted a crime. The Commission agrees with the draftsmen of the URE
that evidence of nonsssertive conduct should not be regarded as hesresay
for two reasons. First, such evidence, being nonassertive, does not in-
volve the veracity of the declarant and one of the principal purposes of
the hearsay rule ls to subject the veracity of the declarant to cross-ex-
amination. Second, there iz frequenily a guarantee of the trustworthiness of

the inference to be drawn from such nonassertive conduct in that the conduct

itgeld evidences the actor's own belief iln and hence the truth of the

R
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Rule 63
matter inferred. To put the matter ancther way, in such cases actions
speak louder than words.
The word "except" introduces 31 subdivisions drafted by the
Commisszioners on Uniform State Laws which define various exceptions
to the hearsay rule. These and several additional subdivisions added

by the Commission are commented upon individuaelly below.

~11-
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Rule 63 (1)

Subdivision (1): Previous Statement of Trisl Witness.

{1} [A-ssatement-previeusly-made-by-a-pepsen-whe-is
presenbt-at-the~hearing-and-available-fep-oress-examiration
with-respees~to-the-shbasement~ard-its-subiest-matbery-provided
tho-sbatenent-~-would-be-acmiasibie~if-nade-by-deelarant-while

tosbifying-as-a-witressy ] A statement made by a person who

is a witness at the hearing, but not made at the hearing, if

the statement would have been admissible if made by him while
testifying and the statement:

{a) Is inconsistent with his testimony at the hearing

and is offered in compliance with Rule 22:5 or

{b) Is offered after evidence of a prior inconsistent

statement or of a recent fabrication by the witness has begen

received and the statement is one made before the alleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing: or

{c) Concerns a matter as to which the witness has no
present recollection and is contained in a writing which {i)

was made at a time when the fact recorded in the writing

actually occurred or was fresh in the witness's memory, (ii)

was made by the witness himself or under his direction or by

some other person for the purpose of recording the witness!s

5'Rule 22 will be the subject of & later study and recommgndation
5v the Commission. The rule as proposed by the Commissioners on

Uniform State Laws is as follows: . )
As affecting the credibility of a witness {a) in examining
the witness as to a statement made by him in writing

-12-
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gstatement at the time it was made, {iii) is offered after

the witness testifies that the statement he made was a true

statement of such fact and (iv) is offered after the writing

is authenticated ac an accurate record of the statement.

inconsistent with any part of his testimony it shall not

be necessary to show or read to him any part of the writing
provided that if the judge deems it feasible the time ard-
place of the writing and the name of the percon addressed,
if any, shall be indicated to the witness}- (b) extrinsic
evidence of prior contradictory statements, whether oral

or written, made by the witness, may in the discretion

of the judge be excluded unless the witness was so

examined while testifying as to give him an opportunity

? evidence
of traits of his character other than honesty or veracity
or their opposites, shall be inadmissible; (d) evidence of

to identify, explain or deny the statement; (c

gpecific instances of his conduct relevant only as
tending to prove a trait of his character, shall be
inadmissible.

~ MJIN 0789 ;
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Rule 63(1)

COMMENT

The Commission reccrminds against adoption of Rule 63(1) of the
URE, which would meke admisslble any extrajudicial statement which was
made by a declarant who is present at the hearing and available for
cross-examination. URE 63(1) would permit a party to put ir his case
through written statements carefully prepared in his attorney's office,
thus enabling him to present a smoothly coherent story which could
often not be dupliceted on direct exemination of the declarant. Even
if the declarant were then called to the stand by the adverse party
and crosg-examined the net impaect of hie testimony would often, the
Cormmission belleves, be considersbly stronger than 1t would have been
had the witness's story been told on the stand in its entirety. Inasmuch
as the declerant 1s, by definition, avallable to testify in open court
the Commission doee not believe that s¢ broad an exception to the
hearsay rule is werranted,

The Commission recommends, instead, that the present law respecting
the adriesibility of out-of-court declarations of trial vitnesses be
codified with some revisions. Accordingly, paragraph (&) restates the
present iaw respectinz the admissibllity of prior Inconsistent statements
and paregraph {b) substantiolly restates the presert law regarding the
admissibility of prior consistent statements except that in both instances

the extrajudicial declarations are sdmitted as substantive evidence in the

~I%-
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(63(1)
cause rather than, as at the present, solely to impeach the witness in the
case of prior inconsistent statements and, in the case of prior consistent
statements, to robut 2 chavrge of recent fabrication. The Commission
believes that it Is not roulistic to expect & Jury to understand and apply
the subtle distinctiors taken in the present law as to the purposes for
which the extrajudicial statements of & trial witness way and may not bhe
used. Moreover, wvhen a party needs to usc a prior inconsistent statement
of a trial witness in order to make out a prima facle case or defense,
he should be able to do so. In many cases the prior inconsistent
statement is more likely to be true than the testimony of the witness
at the trial because it was made nearer in time to the matter to which
it relates and is less likely to be influenced by the controversy which
gave rise to the litigstion.

Paragraph (c), vhich makes sdmissible what is ususlly referred to
as 'past recollection rccorded,' mekes nc radical departure fram
existing law. The language stating the circumstances under which such
evidence may be introduced, which the Cormiesicon believes provide
sufficient safegusrds o the trustworthincss of such statements to
warrant their efdmission inte evidence, is taken largely frox and
embodies the substance of th= language of C.C.P. § PO4T. Thare are,
however, two substantive differences between paragrerh {(c) snd
existing Czlifornia lew:

535533 our presgent law reguires that s foundation be laid for the
admission of such evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, (2) that the

writing vas made at a time when the fact recorded in the writing actually
15~

MJN 07

91

S



Rule 63(1)

occurred or at such other time when the fact was fresh in his memory

and (3) that the witness “krew that the same was correctly stated in the

writing." On the cther hord, under paragraph {e) the writing may be
made rot only by the witne s l.msell or under his direction but also
by some other person for ~ue vrrpese of recording the witness's statement
&t the time it was mede. Tz addition, since there is no requirement
uwnder paragraph {c¢} that the witness himsclf knew that the writing is
a8 correct record of his statement, the testimony of the person who recorded
the statement may be used to establish that the writing is s correct
record‘of the statement. The foundatlon requirement of the present
law exeludes any record of a declarant's statement if the pereson recording
the statement was not acting "under the direction" of the declarant. Yet
such a statement ls trustwvorthy if the declarant is availeble to testiliy
that he made & true statement and the person who recorded the statement
is avallable to testify that he accurately recorded the statement.

Second, under paragraph {c) the document or other writing embodying
the statement is edmlissilbie while under the present law the declarant

reade the writing on the witness stand and it is not othervise made a

part of the record unless it is offered by the adverse party.

~16~
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Rule 63 (2)

C Subdivision (2): Affidavits.
{2) [Af££idavita-~bte-the-extent-adnissible-by-the-statubes

of-this-sbates ]
COMMENT
The Commission dces not recammend the adoption of subdivision {2).
Rule 63(32) end Rule 664 will continue in effect the present statutes

vhich set forth the conditions under which affidavits are admissible.

-17-
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Rule 63(3)

Subdivision (3): Former Testimony Offered Against a Party to the

Former Action or Proceeding.

(3) [Bubjees-teo-the-same-itimibatiens-and-ebjeetiens-as
thnugh°the—deciarant*were-bestifying-in-peraon%-fa}-testimcny-in
the-forrm-of-a-depesition-taken-in-complianse-with~-the-kaw-of~thin
sta@e-£?P—uae—as-tes&imeny-in-tha—tpial-ef-the-aetien~in-whish
effeved;-or-{b}-if-the-judge-£finds-that-the-decdarant -is-uravail-
able-as-a-Witness-at—tha—heaﬁing;-testimony-givon-as-aJthness
in-arether-asbion-or-in-a-depepibion-taken-in-oomplianse-with
iaw-fop-use-as-tootimeny-in-the-srial-ef-another-aetiony-when
{i}-the~testimony-is-effored-against-a-parky-whe-offenod-it-in
hic-own-bohalf-or-tha-former-ooensiory-or-agatnst-the-sussesseor
ia—énte!est~e£-eaeh-party;-er-%ii}-the-issae-is-sueh-that-the
advepsa-parbty-on-the-former-eoeoagion-had-tho~right-and-opportunity
fer-eress-oxarnination-with-an-inberest-and-notive-siriltar-to
thas-which-tho-adverse-party-has-in-the-astien~in-whioh-the

bestimeny-ia-offereds] Subject to the same limitations and

objections as though the declarant were testifying in person other
than objections to the form of the guestion which were not made

at _the time the former testimony was given or objections based on
competency or privilege which did not exist at that time, former

testimony if the judge finds that the declarant is unavailable

as a witness at the hearing and that:
(a) The former testimony is offered against a party who

offered it in evidence on his own behalf in another action or

-18-
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proceeding or against the succesgor in interest of such party:

or

{b) The party against whom the testimony is offered was a

party to the action or proceeding in which the testimony was given

and had the right and opportunity for éross-examination with an

interest and motive similar to that which he has at the hearing

except that in a criminal action or proceeding testimony given at

a preliminary examination in a criminal action or proceeding cther

than the action or proceeding in which the testimony is offered

and testimony in a deposition taken in another action or proceeding

is not admigsible under this paragraph unless it was recsived ir

evidence at the trial of such other action or proceeding.

COMMENT

The Commission recommends ageinst the adoption of URE 63(3)(a). This
paragraph would meke admissible as substantive evidence any depositicn taken
"for use as testimony in the trial of the action in which it is offered"
without the necessity of showing the existence of any such gpecial circum-
stences as the unavallability of the deponment. In 1957 the lLegislature
enacted a statute (C.C.P. §§ 2016 - 2035) dealing comprehensively with
discovery and the circumstances and conditions under which a deposition nay
be used at the trial of the action in which the deposition is teken. The
provisions then enacted respecting admissibility of depositions are narrower
than URE 63(3){a). The Commission believes that it would be unvise to

recomend substantive revision of the 1957 discovery leglslation before

-19-
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substantial experience has been had thereunder. Rule 63{(32) and Rule 66A
will continue in effect the existing law relating to the use of a deposi-
tion as evidence at the trial of the action in which the deposition is taken.
Under existing law, the admissibility of depositions in other actions is
apparently governed by the former testimony exception to the hearsay rule
contained in subdivision 8 of Code of Civil Procedure Section 1870. Under
the Uniform Rules as revised by the Commission, the admissibility of
depoeitions in other actions will be governed by the former testimony
exception contained in subdivisions (3) and (3a) of Rule 63.

The Commission recommends s modification of URE 63(3)(b). URE 63{3}(b)
as proposed by the Commissicners on Uniform State Laws has two importent
preliminary qualifications of admissibility: (1) the declarant must de
unavailable as a witness and (2) the testimony is subject to the same
limitations and objections as though the declarant weyre testifying in person.
The Law Revision Commission recommernds that the first qualification be
retained but that the pecond be modified. Under the Commission's modifica-
tion, the nature of the objections vhich may be taken to former testimony
depends upon whether the party against whom the evidence is introduced was
a party to the former proceeding and, if so, whether he permitted the
evidence to be introduced at that time without objection. In addition, the
Commiseion's modification mskes clear that the validity of objecticns based
on privilege or on the competency of the hearsay declarant is determined by
reference to the time the former testimony was given. Existing California
law ig not clear in this respect; some California decislons indicate that
competency and privilege are to be determined as of the time the foymer

testimony was given but others indicate that competency and privilege are

-20-
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to be determined as of “the fime the former testimony 1s offered in evidence.

To accomodate this revision, the Commission has proposed two subdivisions
deeling with former testimony: subdivision (3) which covers former testimony
which is offered against e person who was a party to the proceeding in which
the former testimony was given and subdivision (3a) which covers former
tesbimony which ies offered against a person whose motive for cross-examination
is gpimilar to that of a person who had the right and opportunity to cross-
examine the declarant at the time the former testimony was given.

These provisions nerrow the scope of the former testimony exception to
the hearssy rule which is proposed by the Ccommissioners on Uniform State Laws.
At the same time, they go beyord existing California law which admits
testimony taken in ancther legsl proceeding only if the proceeding was a
former action between the same parties or their predecessors in interest,
relating to the same matter, or was a former trial or a preliminary hearing
in the action or proceeding in which the testimony is offered. However, the
former testimony ls admissible only if the party ageinst whom it is offered
previously offered it in his own behalf or if a party to the previous action
had the right and opportunity to cross-examine the declarant at the time
the former testimony waes given with an interest and motive similar to thsat
which the person against whom the evidence is offered has at the hearing.
Thus, for example, a Judge will exclude former testimony conteined in a
depositlion thaet was taken, but not offered in evidence at the trial, in a
different action if he determines tha$ the deposition was taken for discovery
purposes and that a party did not subject the witness to a thorough cross-
exsmination in order to aveold a premature revelation of the weaknesses in

his testimony or in the adverse party'’s case. In such a2 situation, the

.21~
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Rule 63(3)
interest aud motive for cross-examination on the previcus occasion is
gubstantially different than the interest and motive of the party against
whom guch evidence 18 being offered at the trial of aencther action.

The Commission believes that with these limitatlons and safeguards
it is better to admit than to exclude the former testimony because it may
in particular cases be of critical importance to a just decision of the

cause in which it is offered.

-22-
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Subdivision (3a): Former Testirmony Offered Against a Person Who May Not

Have Been a Party to the Former Action or Proceeding.

(3a) Subject to the same limitations and objections as though the

declarant vere testifying in person cther than cobjections based on campetency

or privilege which did not exist at the time the former testimony was given,

foxmer testimony if the judge finds that the declerant is unavailable as a

withess at the hearing, that the former testimony is offered in a civil action

or proceeding or ageinst the people in a criminal action or proceeding and that

the issue is such that a pariy to the action or proceeding in which the

former testimony was given had the right and opportunity for cross-examination

with an interest and motive similar to that which the party against whom

the testimony is offered has st the hearing.

COMMENT
This subdivision is discussed in the comment to subdivision (3).

*  Former testimony is admissible in criminal cases wnder subdivision (3a)
only against the prosecution. This limitation hes been made to preserve

the right of the person accused of crime to confront and cross-examine the
witnesses against him. When a person's life or liberiy are at stake --as they
are in a criminal trial -- the Commission does not bellieve that the accused
should be compelled to rely on the sufficlency of prior cross-examination

conducted on behalf of some cther person.

-23-
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Subdivieion (4}: Contempcvarzcus and Spontanecus Statements.

(k) A statement:
{a) Which the judge finds was made while the declarent was per-

ceiving the event or condition which the statement narrates, describes
or explains; [y] or

(b} Which the judge finds [was-made-while-the-deelarant-was-uedey
the-rbropg-of-a-Berveus -exeitenent-eaused-by-such-pereepbiony-ord (i}

purporte to state what the declarant perceived relating to an event or

condition which the statement narrates, describes or explaine and (ii)

was made spontaneocusiy while the declarant wes under the stress of

excitement caused by such perceptinm-

{{ad--4£-the. -Aceiavant-is-unavailable-as-a~-witnessy-a-statexent
aspratingy-deseribing-er-explaining-an-event-or-eondition-whieh-the
judge-finde-vas-made-hy-bhe-deeiarant-at-a-time-vhon-the-matier-had
'been-reaentlar-pereeived-bz,r-him-and-whﬂn-his-reeel;aat;en—was-eleaa,

and-waa -xaé.a—in-gead—i-'a.il.th-jer;ar-ta-the-semeneemnt-ef-the-aet&en; ]

COMMENT

Paragraph {a) may go beyond existing lew. The Commission believes
that there is an sdequate guarantee of the trustworthiness of such

statements In the contemporaneousnesa of the declarant's perception of

-2k
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Rule 63 (L)
the event and his narration of it} in such a situation there is obwviously
no problem of recollection and virtuelly no cpportunity for fabricatlon.
Paregraph (b) ie a cciification of the exlstingz exception to the
hearsay rule which makes exclted statements admisgible. The rationale
of this exception 1s that the spontanelty of such statements and the
declarant’s state of mind at the time when they are made provide an ;
adequate guarantee of their trustworthiness. |
The Commission has deleted paragraph (¢) of URE 63(4). This

raragrarh would make the statements with which it is concerned admisgible

only when the declarant is unavailable as a witness; hence its rejection
will doubtliess exclude the only available evidence in some cases where,
if admitted and believed, such evidence might have resulted in a
different declision. The Commission wae substantially influenced in
reaching its decision by the faect that Rule 63(4)(c) would make
routinely teken ptatements of witnesses in personel Injury actions
admissible whenever such witnesses are unavailable at the trial. Both
the authorship (in the sense of reduction to writing) and the accuracy
of such statements are open to considersble docubt. Moreover, as such
litigaetion and preparation therefor is routinely handled, defendants
are more often in possession of statements meeting the specifications
of Rule 63(k)(c) than are plaintiffs; and it 1s undesirable thus

to welght the scales in & type of ection which is so predominant in

gur courts,

~25-
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Rule 63(5)

ubdivsion {5): Dying Declarations,

{5) A statement by .2 verson [unaveilabie--uc-p-witness-ba-

eguse~ef-hisg~death] since deceased if the judge finds that it

would be admissible if made by the declarant at the hearing and

was made under a sense of impending death, voluntarily and in

g

P
h

cod faith and [while-the-deslarant-was~oeraeieus-ef-hig-im-

ending-deash-and-believed] in the belief that there was no

ope of his recovery. [#]

COMMERT

This is a broadened form of the well-established exception to the
hearsay rule which makes dying declerations sdmissible. The existing
law -C.C.P. § 1870(4).a8 interpreted by our courts mskes such declarations
admissible only in criminal homicide actions and only vhen they relste
to the immediate cause of the declarant‘'s death. The Commission believes
that the rationale of the present exception--that men are not apt to lie in
the shedow of death--1s as applicaeble to eny other declaration that q-
dying wan might make me it is to & statement regarding the mediatq-";-'
cause of his death. Morsover, ii{ perceives no rational basis for
differentiating, for the purpose of the admissibility of dying declaiations,
between civil and ¢riminal sctions or smong various types of crimiﬁal

actions.

we Commissior has substituted "since decemsed" for *unavailable as &
witneas because of his death" so thet the question whether the proponent
caused the declarans's death to prevent him from testifying may not be

ccnsidered in determining the admissibility of the declaration. ($69 URE

-26-
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62i7){a).) If the dsclarerion would tend to exonerate the proponent
of the evidence, the Commission does not believe s dylng declaramtion
should be withheld from the Jury even though there is other evidence

from which the Judge might infer that the proponent ceused the

declarant's death to prevent him from giving incriminating testimony.

)

The Commigsion has rearranged and restated the language relating

to the declarant’s state of mind regarding the impendency of death,
substituting the langusge of C.C.P. § 1870(%) for that of the
draftsmen of the URE. It has alsc added the requirement that the
statement be one that would be admissible if made by the declarant

at the hearing. The Commission's research consultaunt suggests that

the omiesion of this language from URE 63(5) was probably sn oversight;

in any event it seems desirable to meke 1t clear that the declarant's

conjecture as to the matter in question is not admissible,
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Rule 63(6)

Subdivision (6)s Confessions,

{6} [In-a-oriminal-preaeceding-as-againsi-ta: -aceusedy
a-previeus~sbatement~-by~Rim-ralative-te-the-9ffense-aharged
ify-and-endy-ify-tha-judge-Ffinds-that-the-aoousod -when-naking-
the-sbaﬁemenb-ﬁa&-eenasiaus-and-was-eapable-eS-understanding
what-he-said-and-didy-and-that-he-was-nes-indweed-to-nake-the
esatement-fa}-undor-sonpulaien-or-by-infliethen-on-throats-of
inflietion-ef-suffering-upen-him-or-anethery-or-by-prolonged
in%eppegatéan;undaﬁ-saeh-eipaumstanees-aa-te-render-%he-state-
BeRE-iRvelurtaryy-or-{b}-by-threats-en-pronisas-9oREEPRARE
aebion-to-be-taken-by-a-pubiie-effisial-with-refoarsnse-se
the-erinoy-iikely-te-sauce-she-aecused-to-nRake-sush-a-statemans
falselyy-and-made-by-a-persen-when-tho-aosused-reasenrably
believed-bo-have-the-powen-ep-authority-bo-execute-tha-canes |

In a criminal action or proceeding, as against the defendant,

a previous statement by him relative to the offense charged,

but_only if the judge finds that the statement was made freely

and voluntarily and was not made:!

{a) Under circumstances likely to cause the defendant

to make a false statement: or

{b} Under such circumstances that it is inadmissible

under the Constitution of the United States or the Constitution

of this State: or

{c) During a period while the defendant was illegally

detained by a public officer or amployee of the United States

or a state or territory of the United States.

!

-28-

_MJIN 0804 |




()

Rule 63 ()
COMMENT

Paragraphs (e) ead (b} and the preliminary language of this
subdivision substantially restete the existing law governing the
admissglbility of defendants® confessions and admissions in criminel
actions or proceedinge., While the Commission has departed rather
videly from the language of URE 63(6), 1t is believed that paragraph
(a) states a principle which is not only broad encugh to encompass all
the siltuations covered by URE 63(6) but has the additional virtue of
covering as well analogous situations which, though not within the
letter of the more detaliled language proposed by the dreftsmen of the
URE, ere nevertheless within its spirit.

Paragraph (b) is technically unnecessary since the statute could
not edmit what the Constitutions of this State and of the United States
exclude. It seems desirable to stete that proposiilon here, however,
both for the sake of completenese and to make it clear that the
Commission has no thought thaet the Legislature, in enacting this
provision, would be asserting that the matter of the admissibility
of the confessions and edmissions of defendants in criminal actions
and proceedings is a matter solely within the competence of the
Legisglature to determine.

Paragraph {c) states a condition of admissidility that now exists
in the federal courts but which has not been applied in the California
courts. This paragraph will grant an sccused person a substantial
protection for his siatutory right to be brought before a magistrate

promptly, for the rule will prevent the State from using the fruits

-29..
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of the illegal conduct of law enforcement officers. The right of
prampt arraignment is granted to assure a person the naximun protection
for his constitutional rights. Peragraph (¢) will implement this
purpose by depriving law enforcement officers of an incentive to
vioclate the accused's right to be brought quickly within the protection

of our judicial system.

-30~
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Subdivision {7): Admissions by Parties.

(7) As against himself in either his individual or

representative capacity, a statement by a person who is a

party to {she] a civil action or proceeding whether such

statement was made in his individual or [a] representative

capacity, [ard-if-the-iattery-whe-was-asbing-in-sush-nep-

rogentative-sapasity-in-making-the-sbatements )

COMMENT

In making extrajudicial statements of & party admissible against
him this exceptior merely restates existing law., The Commission has
revised the subdivision so that 1t is applicable only in a civil action
or proceeding. This revision makes explicit what the draftsmen of the
URE undoubtedly intended, that admissions of & defendant in a criminel
action are governed by subdivision (6).

The Commission has omitted the URE provision that an extrajudicial
statement is admissible againet a party appearing in a representative
capacity only if the statement was made by him while acting in such
capacity. The basis of the admissions exception to the hearsay rule
is thet because the statements are the declarant’s own he does not need
te cross -examine. Moreover, the party has ample opportunity to deny,
explain or qualify the statement in the course of the proceeding, These
copgiderations eppear to the Commlssicn to apply to ary extrajudicial
statement made by one wuo is a party to a judiclisl acticn or proceeding
either In a personal or ln o representative capacity. More time might be
spent in meny cases in trying to ascertain in what capacity a particular
statement was made than could be justified by whatever valldity the
distinction made by the draftsmen of the URE might be thought to have.

31~
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" Subdivision {8):

Rule 63 (8)

Authorized and Adoptive Admissions.

(8} As against a party, a statementy

{a} By 2 person authorized by the party %o make a
statement or statements for him concerning the subject matter
of the statementi [-3y-] or _

{b) Of which the party with knowledge of the content

thereof has, by words or other conduct, manifested his adoption
or his bhelief in its truth. {-3-]

COMMENT

This exception restates in substance the existing law with respect
to autherized and adoptive admissions.

.. . g
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Rule 63 {9)

T

Subdivision {9): Vicarious Admissions.

1
{9) As against a party, & statement which would be
admissible if made by the declarant at the hzaring if:

(a) The statement is that of an agent, partner or smplovee

of the party and (i) the statement [eereerned-a-mabber-within

the-seope-ef-an-agcpey-or-enplevnent-ef-tho-deelapant-for-the

party-and ] was made before the termination of such relationship ]

and concerned a matter within the scope of the agency, partner- ;

ship or employment and (ii} the statement is offered after,

or_in the judge's discretion subject to, proof by indepen-

dent evidence of the existence of the relationship between

the declarant and the party: or

(b} [she-parby-and-the-declarsnb-were-partioipabing-in-a
p&&a-te-eémmit-a-apime-a?—a-eivél-wreag-&nd-the—atabemeat-w&a
Pelavaﬁt;te-the-p&an-ep-i%s-subﬁées-ma&te?-and-was-m&denwhiie
$he-plan-was-in-oxiptenqe-and-bofore-ita-scmplete~oxcoubicn-or

ether-tepminationy ] The statement is that of a co-congpirator

of the party and {i) the statement was made prior to the ter-

mination of the conspiracy and in furtherance of the common

object thereof and (ii) the statement is offered after proof

by independent evidence of the existence of the conspirscy

and that the declarant and the party were both parties to the

conspiracy at the time the statement was madej or

{e) In a civil action or proceeding, one of the issues

between the party and the proponent of the evidence of the
5tatement is a legal liability of the declarant, and the

statement tends to establish that liability. [3]

-33-
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Rule 63(9)
COMMENT

URE 63(8)(a) makes authorized extrajudicial sta“cments admissible.
Parsgraph (9){a) goes Veycad this, making admissible against a party
speclfied extrajudicial statements of an agent, partner or employee,
whether or not authorized. A statement 1s admitted under paragraph (9)
{a), however, only if it would be admissible if made by the declarant
at the hearing whereas no such limitation is applicable to authorized
admissions. The practical scope of paragraph (a) is quite limited.
If the declarant is unavailable &t the trial, the self-inculpatory
statements which it covers would be admissible under URE 63(10) because
they would be against the declarant's interest. Where the declarant
is & witheas at the triasl, many other statements covered by paragraph
{a) would be admissible as inconsistent statements under URE 63(1)."
Thus, parsgraph (a) has independent significance only as to self-
exculpatory statements of agenis, partners and employees who do not
testify at the irial as to the matters within the scope of the agency,
partnership or employment. For example, the chauffeur's stutement
following an accident, "It wasn't my fault; the boss lost his hesd and
grabbed the wheel," would be insdmissible as a declaretion against
interest under subdivision {10), it would be insdmissible as an
authorized admission under subdivision (8), but it would be admissible
under paragraph {a) of subdivision ({9). Omne Justification for this
narrow exception is that because of the relationship which existed
st the time the statement was made it is unlikely that it would
have been made unless it were true, Another is that the existence

of the relestionship mekes it highly likely that the party will be able

-34-
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Rule 63(9)
to make an adequate investigation of the statement without haviug to
resort to crose-exeminalion of the declarant in open rourt,

The Commission has substituted for paregraph {e) of +he URE
subdivision language which substantially restates exlsting California law
as found in Section 1370{(5) of the Code of Civil Procedure. The revised
paragraph is, hovever, somewhat more liberal than the existing California
law; 1t makes admissible not only statementg that the principal has
authorized the agent to make but also statements that concern matters
within the scope of the sgency. Under existing California lew only
the formexr statemenis are admissible.

Paragraph (b) relates to the admissibility of hearsay statements of
co=conspiretors against each other. .The Commission has substituted for
the provision proposed by the Commissioners on Uniform State Laws
languege which restates existing California law as found in Section
1870(6) of the Code of Civil Procedure. The Commission believes that
the more liberal URE rule of admissiblity would be unfair to criminsl
defendants in many cases.

Under paragrapht (a) ae revised by the Commission, the court may
in its discreticn receive the agent's statement in evidence subject
to the later introduction of independent evidence establishing the
relationship between the declarant and the party. Under paragraph (b),
however, the court is not granted this discretion, for independent
evidence of the existence of the conspiracy ls required tc be introduced
before the statements of co-conspirators are introduced- against the
defendant. The discretion of the court has been limited in this respect

to prevent the possibility thet the co-conspirators' statements msy be

-35-
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improperly useld ty the trvier-of-fact to esteblish the “nct of the
congplracy and, in czarer where the conspiracy is net ulueimately
ésteablished, to prevent thes prejudicial effect this ovidence may have
upon the trier-of-iect in resolving the question of guilt on other
crimes with which the defendant is charged.

Paragraph (c) restates in substance the exlsting California law,
which is found in Section 1851 of the Code of Clvil Procedure, except
that peragraph (c) limits this exception to the hearsay rule to civil
actions or proceedings. Most cases falling within this exception would
also be covered by URE Rule 63(10) which makes admissible declarstions
against interest., However, to be admisesible under URE 63{10) the
statement must have been against the declarant's interest when made
whereas this requirement is not stated in paragreph (c). Moreover,
the statement is admiseidle under parsgraph (c) irrespective of the
availlability of the declarant whereas under revised Rule 63(10) the
gtatement is sdmissible only if the declarant is unavaileble a8 a
witnesa. BSome of the evidence felling within this exception, would
also be sdmissible under URE Fule 63(21) which makes admissible against
indemnitors and persona with similar obligations judgments establishing

the liasbility of their indemnitees.
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Subdivision {9a): Declarations of Predecessors in Interest, Joint

Qwners, Joint Debtors end Other Persons Joinily Interassted.

(92) As agninst & party, & statement which would be admissible if

mede by the declarant at the hearing if:

{a) The ptetement is that of & person from whom the party derived

title to real or personel property and the statement concerned the

property and was made while such person held title to the property.

(b) The statement is that of & Joint owner, joint debtor or other

person jointly interested with the party and (i) the statement was mede

before the termination of such relationship and concerned a matter within

the scope of such relationship and (ii) the statement is offered after,

or in the judge's discretion subject t0, proof by independent evidence

of the existence of the relationship between the declarant and the

varty.

COMMENT

Paragreph (&) of this subdivision restates in substance the principle
of the existing California law found in Section 1849 of the Code of Civil
Procedure. Although Section 1849 literally applies only to resl
property, the existing Californie case lew permits declarations of
predecessors in interest to be used against successors to either reel
or personsl property.

Paragraph (b) of this subdivision restates in substance the existing
Celifornia law found in the second sentence of subdivision 5 of Section

1870 of the Code of Civil Procedure.

36a
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(10} [Subjeet-be-the-iimitatiens-ef-exesepsicn-{35.;]

If the declarant is not a party to the action or proceeding

and the Judge finds that the declarant is unavailable as

& witness and had sufficient knowledge of the subject, a

statement which the judge finds was at the time of the [assertien]]
statement so far contrary to the declarant's pecuniary or

proprietary interest or so far subjected him to the risk of

civil or criminal liability or s¢ far [rpendered] tended to render

invalid a claim by him against another or created such risk of
making him an object of hatred; ridicule or social {[disappreval]
disgrace in the community that a reasonable man in his position
would not have made the statement unless he believed it to be

true , except that a statement made while the declarant was

in the custody of a public officer or employee of the United

States or a state or territory of the United States is not

admissible under this subdivision against the defsndant in a

criminal action or proceeding.[s]

COMMENT
Insofer as this subdivision mekes admlssible a statement which was

against the declarant's pecuniary or proprietary interest when made, it
restates in substance the common-law rule relgting to declarations against
interest except that the common-law rule is spplicable cnly when the

declarant is desd. The California rule on declaraticns against interest,
-37~
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which is embodied in Sections 1853, 1870(4) and 1046 of the Code of Civil
Procedure, is perheps somewhat narrower in scope th~n the ccmuon.law rule.

The justifications for the common-lew exceptions are necessity, the
declarsnt being dead, and trustworthinees in that men do nct ordinarily
rake false statements ageinst their pecuniary or proprietary interest.

The Commission believes that these justifications are sound and that they
apply egually to the provisions of subdivision (10) which troaden the
common~law exception. Unavallability for cother csuses than death creates
as great a necessity to admit the statement. Reasonable men are no more
likely toc make false statements subjecting themselves to civil or criminal
liability, rendering their cleims invalid, or subjecting themselves to
hatred, ridicule or social disgrece than they are to make false statemente
against their pecuniary or proprietary interest.

The Commission has departed from URE 63{10) by (1) limiting subdivision
(10) 4o nonparty declarants {incidentally making the cross reference to
exception (6) unnecessary); (2) writing into it the present requirement of
C.C.P. § 1853 thet the declarant have "sufficlent knowledge of the subject";
(3) conditioning admissibility on the unavailability of the declarant and
(4) prohibiting the use of such a declaration egainst the defendant in a
eriminel case if the declarant was in custody when the statement wae made.
With these limitations subdivision (10) states a desirable exception to the

hearsay rule.
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Rule 63{11)

Subdivision (11): Voterts Statements.

[£11} A-statement-by-a-vober-eonserning-hin-qualifiea~

tieaa-ts-vete-ep-the-ﬂaet-er-aenten%-eﬂ-hia-vatav]

COMMENT
The Commission is not convinced that there 1s any pressing
necegsity for this exception or that there is a sufficient guarantee
of the trustworthiness of the statements that would be admiszsible

under this exception.
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Subdiviesion {12): Statements of Fhysical or Mental Condition of

Declarant.

{12) Unless the judge finds it was made in bad feith, a statement
of:

{a) The declarant's [fad] then existing state of mind, emotion or
bhysical sensation, including statements of intent, plan, motive, design,

mental feeling, peln and bodily health, but except as provided in

paragraphs {b), (c) and (d) of this subdivision not including memory

or belief to prove the fact remembered or believed, when such [a] mental
or physical condition is in issue or is relevant to prove or explain
acts or conduct of the declarant. [y-er}

(b) The declarant's previous symptoms, pain or physical sensation,

made to a physicien consulted for treatment or for diagnosis with a view

to treatment, and relevent to an issue of declarant's bodily condition.

[#-ex]
(e} A declarant who is unavailable as a witness that he has or

has not made a will, or has or has not revoked his will, or that

identifies his wili.

(d) The declarant's intent, plan, motive or design at a time

prior to the statement to prove such prior intent, plan, motive or design

_when 1t is itself an issue in the actlon or proceeding and the declarant

is unavailable as a witness but not to prove any other fact.

COMMENT
Paragraphs {a) and (c) restate existing California law in

substance. Paragreph (c¢) 1s, of course, subject to the provisions of
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Section 350 and 351 of the Probete Code which relate to the establishment
of the content of a lost or destroyed will.

Paragraph (b} states a new exception to the hearsay rule. While
testimony may now be given relating to extrajudiclal statements of the
type described, it is received solely as the basis for an expert's
cpiniocn and not as substantive evidence, The Commission believes that
the circumetances in which such egtatements sre made provide a sufflclent
guarantee of their trustworthiness to justify admitting them as an
exception to the hearsay rule.

Paragrsaph {d) may, in one respect, broaden the state of mind exception
as now declared by the Californis courts. Decisions now justify the admission
of declarations of a pi-évious state of mind upon the theory that there
is a pufficient continuiiy of mental state so that a declaration
showlng the declarant's then existing bellef concerning the previous
mental state iz relevant to determine whaet the previocus mental state
was. Under thia rationalization, and under the state of mind exception
as stated in paragraph (a), it is possible that = distinction might
be drawn between substantislly equivalent statements on the basis of
the particular words used. For exemple, if the issue is whether a
deed wag given to anoilier person with intent to pasa title, e statement
by the donor that he does not own the property in question or a
statement by the donor that the donee does own the property in question
would be admissible &g evidence of his present state of mind which would
be relevant to show the previocus intent to pass tltle. However, it is
possible that the statement by the donor, "I gave that property to B,"

h1a
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: Rule 63(12)
might be exciuded because the words on the surface do not show present
state of mind but show merely memory of past events. To preclude the
drawing of any such distinction, paragraph (d) abandons the “continuity
of state of mind"” rationalization for the admission of declarations
vhich show & previous mental state and provides directly for the
admission of such declarations to prove a previcus intent, plan, motive
or design of the declarant.

In ancther respect, though, parsgraph (d) narrows the state of
mind exception as presently declared by the California courts. Ina
recent criminal case, the California Supreme Court permitted statements
reporting threats by the defendant to be introduced to show the state
of mind of the declarant--to show the declarant’s fear of the defendant--
when the purpose of showing that state of mind was, not merely to show
the declerant's fear, but to give rise to the inference that the defendant
engaged in acts which gave rise to the fear. Previously, the courts
uniformly haed held that stete of mind evidence could not be used to
prove past acts, either of the declarant or of any other person.
Paragraph {d) restores this limitation by permitting a statement of a
past state of mind to be used to prove only that state of mind when the
state of mind of the declarant is itself an issue and forbidding a state-
ment of past state of mind to be used to prove any other fact. In this
respect, paragraph (d) supplements paresgraph (a) which does not permit
evidence of & present mewmory or belief to be used to prove the fact
remembered or belleved. The Commission believes that this limitation

is necessary to preserve the hearsay rule.
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"The provision that a statement covered by subdivision (12)

is not admissible if the judge finds that it was made in bad falth

is = desireble sefegusrd. It is not believed to be more restrictive .
than the discretion presently glven to the trial judge imscfar as i

statements covered by paragraph {a) are concerned.
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Subdivision (13): Business Records.

(13) [Writings-offered-as-memsranda-c¥-reeords-of-aetsy-eonditions
oy-eventa-to-preve-the-~-facts-shabed-theveiny-2f-the-judge-Findp-$hat-they
weyre-made-in-the-regular-eeurge«ef-a-business-ab-cr-about-the-bime-ef~the
aety-ecndition-or-event-reeordedy-and-thet-the-sourees-of -information
frem-which-made-and-the-methed-and-eiveunsbanecen-af-shoir-preparabion

were-sdueh-as-to-indiente-their-brusbverthiness; | A writing offered as s

record of an act, conditlon or event if the custodian or other qualified

witness testifies to its ldentity and the mode of ity preparation amd if

the judge finds that it wes made in the regular course of s business, at

or near the time of the act, condition or event, and that the sources of

information, method and time of preparation were such ag to indicate its

trustworthiness. As used in this subdivision, "a business” includes

every kind of business, governmental activity, profession, occupetion,

calling or operaticn of instiiutions, whether cerried on for profit or not.

COMMENT

This is the "business records" exception to the hearsay rule as
stated in language tsken from the Uniform Business Records as Evldence
Act which was adopted in California in 1941 (Sections 1953e-1953h of the
Code of Civil Procedure) rather than the slightly different language now

proposed by the Commissioners on Uniform State Laws. If there is any

¢ifference in substence between the two provisions, the Commission belleves

that 1t is prefersble to continue with existing law whbich appears to have

provided an sdeguate business records exception to the hearsay rule for

ik
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nearly 20 years. This subdivision does not, however, include the language

of Section 1953f.5 of the Code of Civil Procedurz hecause that section

is not contained in the Uniform Act and inadequately attempts to make
explicit the liheral case-law rule that the Uniform fict permits admisgion
of records kept under any kind cof bookeeeping system, whether original

or copies, and whether in bock, card, looseleaf or some other form. The
Conmission has concluded that the case-law ruie is satisfactory end that
Section 1953f.5 mey have the unintended effect of limiting the provisions
of the Uniform Act.

The Comnigssion has added the words “governmental activity” to the
definition of "a business" so that it may be clear from the face of the
statute that records maintained by any govermmental agency, including
records maintained by other states and the federal government, are admissible
if the foundaticonal reguirements are met. This addition refliects existing
California law, for the Uniform Business Records as Evidence Act has

teen construed to be applicable t¢ governmental records.

5.
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Rule 63(1h)

Subdivision {1L4): Aksence of Entry in Business Records.

(14) Evidence of the absence [ef-a-memerondum-or-reesrd] from

the [memerandéa-ex] records of & tusiness (as defined in subdivieion

(13) of this rule) of a record of an asserted act, [evemk-er] condition

{3] or event, to prove the non-cccurrence of the act or event, or the
nen-exiastence of the conditiop, if the Judge finds that:

(a) It was the regular course of that business to make [euch
memeranda)] records of all such acts, [events-ex] conditions or events,
at or near the time [thereof-or-witkin-a-reaseomsble-iime-thereafier]

of the act, condition or event, and to preserve them; and

{b} The sources of informetion and method apd time of preparation

of the records of that business are such as to inudicate that the ahsence

of a record of an act, condition or evept warrants an inference that the

ect or event did not occur or the condition did not exist.

COMMENT

The evidence admissible under this subdivision is probebly now
admiseible in California; but the courts have not clearly indicated whether
1t is edmitied under an exception to the hearsay rule or as direct evidence
inasmuch as such evidence does not concern an extrajudicial statement but
rather the absence of one and the Inferences to be drawn therefrom.

Under Rule 62, it is likely thet such evidence would not be regarded
es hearsay. However, the Commissioners on Uniform State Iaws suggest and
the Commission believes that it is desirable to remove any doubt on the

admissibility of such evidence by the emactment of subdivision (14).

T -




Rule 63 (15)

Subdivision (15): Reports of Public Officers snd Faployees.

[€35)--Bubjces-to-Rule-Gh-writben-reporss -or-findings-of -fact-made
By-a~publig=nffieinl -of-the-United-Biatec-ar-e -a-sinte-or-territery-of
the-United-Btatesy-1£-she-Jjudge~finds-that-the-paking- thereof-wag-within
$he-seepe-of~the-Ausy -of-guch-efficial-and-thas-is-vas-hie-duby-{al)-4o
pexform-ihe-act-reporiedy-or-{b)-to-ebserve-the-aety-condition-or-evens
reporsedy-or-fel-to-investignbe-she-facke-eoneeraing-the-aety~condition
er-event-and-te-makie-Tindings-or-draw-conelusions-baced-~on-suekh

imvessigatien; |

COMMENT
The Commission does not recommend subdivision (15). IMuch of the

evidence referrei to -n this subdivision is admissible under the provisicms

of subdivision {13). If a report or finding of a public officer cannot

‘meet the foundational reguirvements of subdivision (13}, there is not &

sufficient guarentee of the trustworthiness of the report or finding to

warrant its admission into evidence.

47—

- MJIN 0824

e e



Rule 63(16)

Subdivision {16): Renorts of Vital Statisties.

(16) [Subjeet-te-Rule-6ly] Writings mede as a record [y} or report

{e»-£inding-of-faes] of a birth, fetal death, death or marriage, if the

Judge finds that [{a}] the meker was [autherized-by-siatute-io-performy
to-the-exedusicn-af-porgons~not-se-anthasrdsed,y-the-funetions-refloatad
in-the-writingy-and-vwas] required by statute to file the writing in a
designated public office [a-weitten-reperb-sf-ppesificd-matbere-reiabing
te-the-perforeance-of-sueh-2unebionsy ] and [{b}] the writing was made and
filed as {es] required by the statute. [4]
COMMENT

This subdivision as revised by the Commission is limited to officisl
reports concerning birth, death and marriage. Reports of such events
cceurring within the State are now admissible under the provisions of
Bection 10577 of the Health and Safety Code. The revised subdivision
will broaden the exception to include similar reports from other Jurisdic-
tions. The Commission believes that the URE subdivision states too
broad an exception to the hearsay rule in view of the great number and
variety of reports that must be filed with variocus edministrative agencies.

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64%. (See the comment

on Rule 64%.)
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Rule 63(17)

C—

T—~-.8ubdivision {17): Content of Official Record.

(17) [Sebjees-te-Rdle-éh,] (a) If meeting the require-
ments of authentication under Rule 68, to nrove the content
of the record, a writing purperting to be a copy of an official
record or of an entry therein. [5]

{b) If meeting the requirements of zuthentication under

Rule 69, to prove the absence of a record in a specified
office, a writing made by the official custodian of the official
records of the office, reciting diligent search and failure to

find such record. [4]

C: E:.. | COMMENT

.Paragraph (a) makes it possible to prove the content of en officiel
record or of an entry therein by hearsay evidence in the form of a
writing purporting to be & copy of the record or entry, provided the
copy meets thé requirements of suthentication under Rule 68.6 It should
be noted that paregraph (a) does not make the officiel record or entry
itself sdmissible; warrant for its admission must be found in scme other
exception to t:he hesrsay rule,

Parag;aphp(b) makes it possible to prove the absence of a record

in an office by hearsay evidence in the form of a writing from the

6 Rule 68 will be the subject of & later study and recommendation by the
C " law Revisioh Commission. The xule &as proposed by the Commissioners
on Uniform Btate laws 1s as follows:
A wrlting purporting to be & copy of an official record or of

an entry therein, meets the requirement of authentieation if {a)

ﬂ,f'. .l . ' -}-5-9"
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Rule 63 (17)

official custodian thereof stating thet no such record has been found
efter a diligent search, provided the writing meets the requirements of
authentication under Rule 69.

Both exceptions are justified by the likelihood that such statements
made by custodians of official records are highly likely to be accurate and
by the necessity of providing a simple and inexpensive method of proving
such facts.

The cross reference to URE Rule &4 hae beern deleted because the Commission

does not recommend approval of Rule 64, (See the comment on Rule 64.)

the Judge finds that the writing purports to be published by
authority of the nation, state or subdivision thereof, in which the
record is kept; or {b) evidence has been introduced sufficient to
warrant a finding that the writing is & correct copy of the record or
entry; or (¢) the office in which the record is kept is within this
state and the writing is attested as a correct copy of the record

or entry by a person purporting to be an officer, or a deputy of en
officer, having the legal custody of the record; or (d) if the office -
1s not within the state, the writing is attested as required in clause
{c) and is accompanied by a certificate thet such officer has the
custody of the record. If the office in which the record is kept is
within the United States or within a territory or insular possession
subject to the dominion of the United States, the certificate may be
made by 2 judge of & court of record of the district or political
subdivision in which the record is kept, authenticated by the seal

of the court, or may be made by any public officer having a seal of
office and having official duties in the district or political sub-
division in which the record is kept, authenticsted by the sesl of
his office. If the office in which the record is kept is in a
foreign state or country, the certificate may be made by 8 secretary
of an embassy or legation, consul general, consul, vice consul, or
consuler agent or by any officer in the foreign service of the United
States stationed in the foreign state or country in which the record
is kept, and authenticated by the seal of hia office.

T. Rule 69 will be the subject of & later study and recommendetion by the
law Revision Commission. The rule a8 proposed by the Commissioners on
Uniform Btate Iawe is as follows:
A writing admissible under exception (17)}{t} of Rule 63 is authenti-
cated in the same menner as is provided in clause (c) or (d) of Rule 68.

-20- :
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--admissible by subdiviesion (18) need only meet the general authentication

Rule 63{18)

Subdivision (18): Certificate of Marriage.

{18) [Subjeet-bo-Rule-Biy-sembificaten] A certificate
that the maker thereof performed a marriage ceremony, to

prove the [truth-ef~the-resitais-thereesf] fact, time and

place of the marriage, if the judge finds that:

(a) The maker of the certificate was, at the time and
place certified as the time and place of the marriage, [was]
authorized by law to perform marriage ceremoniesy [7] and

(b) The certificate was issued at that time or within a

reascnable time thereafter. [4]

COMMENT

- This exception is broader then existing Califarnia law, which is
found in Sections 191%a and 1919b of the Code of Civil Procedure., These
gections are limited to church records and hence, as respects marriages,
to those performed by clergymen. Morecver, they establish an elaborste

and_; d'éts.iled authenticatlion procedure whereas certiflcates made

requirement of Rule 67 that "Authentication may be by evidence sufficilent
to sustain & finding of . . . suthenticity. . . ,"

It seems unlikely that this exception would be utilized in many
cagses both because 1t will be easler to prove e marriage by the officlal

record thereof under Health and Safety Code Section 10577 and because

such evidence is likely to have greater weight with the Jury. The’

“5)m f

|
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Rule 63(18)

Commission believes, however, that where the celebrant's certificate
is offered it should be admissible. The fact that the certificate
rmust be one made by & person guthorized by law to perform merriages
and that it must meet the authentication requirement of Rule 67
provides sufficient guarantees of its trustworthinese to warrant
this exception to the hearsey rule.

The cross reference to URE Rule 64 has been deleted because the
' Commission does not recommend approvel of Rule 6k. {See the comment

on Rule 6k.)
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Rule 63(19)

in Property.

(19} {Sabject-to-Rute-64] The official record of a
document purporting to establish or affect an interest in
property, to prove the content of the original recorded
document and its execution and deliverv by each person by
whom it purports to have been executed, if the judge finds
that:

(a) The record is in fact a record of an office of a
state or nation or of any governmental subdivision thereof}

[y] and
(b) [An-appiisabis] A statute authorized such a document

M

to be recorded in that office. [#]

COMMENT

This exception largely restates existing California law, as found
in Section 1951 of the Code of Civil Procedure {documents relating to

real property) and Section 2963 of the Civil Code (chattel mortgeges).

The cross reference to URE Rule 6 has been deleted beceuse the Commission

does not reccmmend approval of Rule 64, (See the comment on Rule 6&.)
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Rule 63 (20)

Subdivision §20]: Judgment of Previous Conviction.

(630} ~-Evidenee-ef-a-£inal-judgnent-~ad judging-a-persen
gukity-ef-a-felenyy-to-ppove-any-faot-gosentinl-se-pgusbain

the~-Judgments ]

COMMENT
The Commission declines to recomeend subdivision {20). There
is no counterpart to this exception in cur present law. Evidence
admjtted under this subdivision would likely be given undue weight and
would therefore be highly prejudicial to the party against whom it is

introduced. There is no pressing necessity for creating such an exception:

if the witnesses in the criminal trial are no longer avallable, their

former testimony will in meny cases be admissible under subdivision (3) of

Rule 63; 1if the witnesses are still available, they can be called to

testify concerning the disputed facts.

-5k
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Rule 63{21)

Subdivision (21): Judgment Against Persons Euntitled to Indemnity.

(21) To prove [bhe-wreng-ef-the-sdverse-party-and-the-ameunt-ef

danages-gusbained-by-the-judgmant-erediter] any fact which was essential

to the judgment, evidence of a finsl judgment if offered by [a) the

Judgment debtor in an action or proceeding to:

Lgl Recover partial or total indemnity or exonerstion for money
paid or liability incurred because of the Judgment; [y-previded-the-Fudge
£indg-that~the-judgment-ves-rendered-for-danagen-sustained -by-theo- judguens §
eyeditop-as-a~-result-of-tha-vrong-of-the-adverse-party-to-the -present
aebiens |

{b) Enforce a warranty to protect the judgment debtor against the

liability determined by the judgment; or

c¢c) Recover es for breach of a warranty + e sameas g

worranty determined by the judement to have been breached.

COMMENT

URE 63(21) restates in substance a principlie of existing California
law. The subdivision has been revised to incorporate a similar principle
found in the cases dealing with werranties. The purpose of the subdivisidn
is 1o make clear that such judgments are not insdmissible tecause they are
hearsay. The effect to be given such judgments. when introduced must be
determined by other law. See, for exemple, Civil Code Section 2778(5) and

{6) and Code of Civil Procedure Sections 1908 and 1963(17).

r

~55- ;
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Rule 63(22)

Subdivision (22): Judgment Determining Public Interest in Lend.

(22) To prove any fact which was essential to the judgment, evidence
of a final Judgment determining the interest or lack of interest of the

[pubiie-ar-ef-a-state-er~nation-er] United States or a state or territory

of the United States or govermmental subdlvision thereof in land, if

{e2fered-by-a-parsy-in-an-aetien-in-vhich-any-sueh-fack-or-such-interest

ep-laek-of-intorest-is-a-material-natbery] the judgment was entered in an

action or proceeding to which the entity whose interest or lack of interest

was Getermined was a party.

COMMENT

URE 63(22) creetes a new exception to the hearsay rule insofar as the
law of this State ls concerned. However, the exception is supported by
the case lew of some jurisdictions. Certainly evidence of this sort is
superior to reputation evidence which is admissible on questions of boundary
both under subdivision (27) and Code of Civil Procedure Section 1870(11).
The Commission hae revised the subdivision to require that the publie
entity involved be a public entity in the United States and a party to
the 1itigation resulting in the judgment. The materiality condition has
been deleted as unnecessary, for it merely reiterates the general principle

that evidence must be material to be admissible.

b

56~
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Rule 63(23)

i

_Subdivision {23): Statement Concerning One's Own Family

Historvy.

M

. et

(23) If the judge findg that the declarant is unavailable

as_a witness, a statement of a matter concerning a declarantis

own birth, marriage, divorce, legitimacy, relationship by
blood or marriagge, race-ancestry or other similar fact of his
family history, even though the declarant had no means of
acquiring personal knowledge of the matter declared, [4f]

unless the judge finds that the [deelarans-is-uravailables]

statement was made under such circumstances that the declarant

in making such statement had motive or reason to deviate from

(:_ the truth.

COMMENT

As drafted URE 63(23) restates in substance existing Californis law
\\ as found in Section 1870(4) of the Code of Civil Procedure except that
| TSection 1670(h} requires that the @eclarant be dead whereas unavailability
of tRe~feclarmrt-for any of the reasons epecified in Rule 62 makes the
statement admiseible under-URE 63(23).
The Commission has revised URE 63(23) to provide that a statement

to which 1t appliea is not admissidble if the court finds that the

(:; statement was made under such circumstances that the declarant hed s

motive to deviate fremw the truth In maeking the stetement,
-57
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Rule 63 (24)

Subdivision (24)s Statement Concerning Family History of

Another.

e — e - -

(24} Unless the judge finds that the statemeant was

made un&er such circumstances that the declarant in making

such siatemsnt had motive or reason to deviate from the

J
truth{ a statement concerning the birth, marriage, divorce,
deathg legitimacy, race-ancestry, relationship by blood or
marriage or other similar fact of the family history of a

person other than the declarant if the judge finds that the

declarant is unavailable as a witness and finds thats

(a} [£finde-shas] The declarant was related to the other
by blood or marriages or

(b) [(finde-shas-ke] The declarant was otherwise so
intimately associated with the other's family as to be likely
to have accurate information concerning the matter declared
[+] and made the statement 1;l[as]upon information received
from the other or from & person related by blood or marriage
to the other [5] or jg;l[as]upon repute in the other's
family. [,-and-4h4-£ind§—£hat-the-daelanant—is-unanailable

as-a-withesss )

-58-.
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Rule 63(24)

COMMENT

As drafted URE 63(24){a) restates in substance existing California
law &8s found in Section 1870{%) of the Code of Civil Procedure except
that under the latter the statement is admissible only if the declarant
is dead whereas under the former unavailabllity for any of the ressons
specified in Rule 62 is sufficient.

URE 63(2:}(b) is new to California law but the Commission believes
that it is a sound extension of the present law to cover a situation
that is within its basic rationale - €.g., to a situation vhere the
declarant was a family housekeeper or doctor or so close a friend as
tc be "one of the family" for purposes of being included by the femily
in discussions of its history.

Here again, as in subdivision (23), the Commission has added
Jaenguage which will permit the trial Judge to refuse to admit =
declaration of this kind where it was made in such circumstances as

to cast doubt uwpon its trustworthiness.

_59..
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Rule 63(25)

CZ .. _Subdivision (25): Statement Congerning Family History Basged

on Statement of Another Declarant.

{ {25}--A-etatemen%-eé-a—deaiaraﬂ%-tha%—a-s%ahemens
admiggible-under-exeeptionn-fe3t-or-{2ht-af-thig-ruta~was
Rade-by-anehhep-declananty~-offored-as-sending-to-preve-she
tPubh-of-bhe-matbeor-dastared-by-beth~deslaranssy-if-she

5udge-£inds-that-beth—dealasants~ape—uaavailabls-as-wi&gessesé]

COMMENT

The Commission does not recommend the adoption of URE 63(25).
This exception would make it posasible to prove by the hearsay statement
of one declarsnt that another declarmnt made s hearssy statement where
the earlier statement made falls under subdivision (23) or (24} of Rule
63 but the eubeequent statement does not Pall under any of the recognized
exceptions to the hearsay rule, The Commissicon can see no Justification
for thus forging a two-link chain of hearsay just becsuse the first
hearsay declaration would have been asdmissible if it could have been

shown by competent evidence to have been mede. There is nothing to

guarantee the trustworthiness of the eecond hearssy statement,

Of course, if both statements are within excepticns to the !

hearsay rule, the evidence will be admissible under Rule 66,

C rr

f

]
|
:
}
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Rule 63(26)

Subdivision (25): Reputation in Family Concerning Family History.

{26) Bvidence of reputation emong members of a family, to prove

the truth of the matter reputed, IFf the reputation concerns the birth,

marriage, divcrce, death, legitimacy, race-ancestry or cther fact of

[ -

the family history of & member of the family by blood or marriage [#].

COMMENT

Subdivision (26) restates in substance the existing Celifornia
law, which is found in subdivision (11) of Section 1870 of the Code {
of Civil Procedure, except that Section 1870(1l) requires that the |
family reputetion in guestion heve existed "previous to the controversy.”
The Cormission does net believe that this qualification need be made a
part of subdivision (26) because it is unlikely thsi a femily repute-
tion on a matier of pedigree would be influenced by the existence of
a controversy even though the declaration of an individusl member of

the family, covered in suodivisions {23) and (24}, might be.

-] -
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Rule 63(26s)

Subdivision (26a): Entries Concerning Family History.

(268) To prove the birth, marrisge, diverce, death, legitimacy,

race-ancestry or other fact ef the family hilstory of an member of the

family by blood or marriage, entries in femily bibies er other family

bocks or charts, eugravinge on rings, family pertraits engravings

on urns, crypts ar tombstanes = and the like.

COMMENT

This subdivision restates in subetance the existing California law found

in subdivision {13} of Section 1870 of the Code of Civil Progedure.

B2
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Rule 63(27)

Subdivision {27): Community Reputation Concerning Boundaries,

General History and Family History.

(27) Evidence of reputation in & community {as-ssmdimg], to
prove the truth of the matter reputed, if [~{a}-] the reputatirn
concerns;

{a) Boundaries of, or customs affecting, land in the
community [ y ] and the judge finds that the reputation, if
ény, arose before controversy. {s-er)

{b} [the-reputetien-eereerms]| An event of general history
of the community or of the state or nation of which the community
is a part [5] and the judge finds that the event was of importance
to the community, [y~em»] |

(¢c) [the-reputatien-eeneerns] The date or fact of birth,

marriage, divorce {5] or death [y-legitimasys-relatienship-by
blesd-or-marriago;-er-pase~ansessry | of a person resident in
the community at the time of the reputation, [;-er-seme-sther

aimila?-faat-e£-hia-£amiiy-hieseyy—ep-es—his-persenal-atatus

‘epwgondition-whieh-she-judgo-findp-tikely-bo-have-been-she

subjeeb-of-a-reliablo-reputabion-in-5shab-communisys | ;

COMMENT
Peragraph (a) restates in eubstance the existing California law

as found in subdivision (1) of Section 1870 of the Code of Civil

Procedure,

X
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Rule 63(27)
Paragraph (b) is a wider rule of admissibility tnan Cslifornia’s

present rule, as found in subdivision (11) of Section 1870 which provides
in relevant part that proof mesy be made of "common reputation existing
previously to the controversy, respecting facts of a publiec or general
interest more than thirty years 0ld." The 30-year limitation is
essentially arbltrary. The importent questicn would seem to be whether
a commnity reputation on the metter involved extists; its age would appear
to go more to its venerabllity than to its truth. Nor does the Commission
believe that it is neceesary to include in paragraph (b) the qualification
that the reputation existed previous toc the controversy. It is unlikely
that & commnity reputation respecting an event of general history would

be influenced by the existence of a controversy.

Paragraph {¢) restates what has been Leld to be the lew of
California under Code of Civil Procedure Section 1963(30) insofar as
proof of the fact of marriage is concerned. However, this paragraph hes
po counterpart in California law insofar as proof of other facts relating

to pedigree is concerned, proof of such facts by reputation now being

limited to reputation in the family. The Commission believes that paragraph

(¢) a8 proposed by the Commissioners on Unifoxm State Laws is too broad in
that it might be construed in particular cases to permit proof of what is
espentially idle neighborhood gossip relating to such matters as legitimacy
and re;ce ancestry. Accordingly, the Commission has limited this paregraph
to proof by commmity veputation of the date or fact of birth, marriage,

divorce or desth.

-6l

MJN 0841

]




Rule 63(28)

Subdivision (28): Reputetion as to Chaeracter.

(28) [I£-a-trait-of-a-perscnlso-charaetey-at-a-cpeeifiod-time-is

meterdaly] To prove the truth of the matter reputed, evidence of [his]

a person's general reputation with reference [thewete] to his character

or & tralt of his character at a relevant time in the community in which

he then resided or in a group with which he then habitually associated.

[y5o-preve-the-truth-ef-the-matter-pepuseds )

COMMENT

Subdivision (28) restates the existing Californis law in substance.
The materielity condition stated in the URE gpubdivieion was omitted as
mnecessexy, for 1t merely reiterates the general principle that evidence
must be material to be admissible. Of course, character evidence is admissible
only when the question of character is meterisl to the matter being litigated.
The only purpose of the subdivision 1s to declere that reputation evidence
as to character or a treit of character is not inadmiassibie uvnder the hearssy

rule.

-65-
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Rule 63(29)

Subdivision (29): Recitals in Documents Affecting Property: Ancient

Documents.,

{29) Evidence of a statement relevant to & material matter, contained

{a) A deed of conveyance or a will or other [decwmenmd] writing
purporting to affect an interest in property, [effered-as-terding-te
suave-tha-teubk-ef-the-matter-sbatedy] if the judge finds that the matter
stated would be relevant upon an issue as to an interest in the property f:]
and that the dealings with the property since the statement wes made have
not been inconsistent with the truth of the statement. [3]

(b) A writing more than 30 years old when the statement has been

since gemerelly acted upon as true by persons having an interest in the

matier.

COMMENT

Paragraph (a) restates in substance the existing California law relating
to recitels in dispositive instruments. Although lengusge in some cases
appears to require that the dispositive instrument be ancient, cases may be
found in which recitals in dispositive instruments have been admitted without
regard to the age of the Instrument. The Commission believes that there is
a sufficient likelihood that the statements made in a dispositive document
will be true to warrent the admissibility of such documents without regard

to their age. The words "offered as tending to prove the truth of the matter

stated" have been deleted from the URE subdivision becsuse they are unnecessary.

-66-

MJIN 0843

“



Rule 63(29)

Paragrapk (b) clarifies the existing Californie law releting to the
admisgibility of recitels in anclent documents by providing that such
recitaleg are admiesible under an exception t¢ the hearsay rule. Section
1963(34) of the Code of Civii Procedure provides that & document more than
30 years old is presumed genuine if it has been generally acted upon as
genuine by persons having an interest in the matter. The Supreme Court,
in dictum, has stated that & document meeting this section's requirements
is presumed to be genuine ~- presumed to be what it purports to dbe -- tut
that the genuineness of the document imports no verity to the recitals
contained therein. Recent capes decided by district courts of eppeal,
however, have held that the precitals in such & document are admiseible
to prove the truth of the facts recited. Ard in some of these cases the
courts have not insisted that the hearsay statement itself be acted upon
a8 true by persons with an interest in the matier; the evidence has been
admitted upon & showing that the document containing the statement is
genuine. The Commiselon does not believe that the age of a document is
& sufficient guarantee of the trustworthiness of a statement contained
therein to warrant the admiseion of the statement into evidence. Accordingly,
peregraph (1) makes clear that the hearsay statement itself must heve been
generaelly acted upon ag true for ait least a generaticn by persorns having en

interest in the matter.

&7~
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Rule 63{(30)

Subdivigion (30): Commercial Lists and the Like,

(30) [Evidenee-of ] Statements [ef-matters-of-imteyest-te-persans

engaged-in-an-eeevupasien ], other than cpinions, contaiped in a tabulatica,

list, directory, register, [periedieady] or other published compilation
[te-prove-the-trubh-of-any-relevant-sattor-so-gbated] if the judge finds
thet the cowpilation is [pubiished-for-use-by-persens-engeged-in-thad
seeupssion-and-$s] generally uged and reilied upon by [thems] persons

engaged in an occupation as sccurate.

COMMENT

Subdivision (30) has no counterpart in the Californis statutes., How-
ever, there has been some indication in judiciml decisions thet this

exception may exist in California.
The Commission recommends subdivision (30) because the use of such

publications at the trial will greatly simplify and thus expedite the proof
of the mgtters contained in them., The trustworthiness of such publications
is adequately guaranteed by the fact that, being used in the business
community for the purpose for which they are offered in evidence, they
must be made with cere and accurecy to gain the confidence and reliance
of the perpons whe purchase them.

The words "to prove the truth of any relevant matter so stated" have

been deleted from the URE subdivision because they are unnecessary.

-68-
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Rule 63(31)

Subdivision (31): Learned Treatises.

(31) (A-published-breatises-periedical-er-pamphlet-on-a
subﬂeat-ef—histeryg-seéeaee-er-aft-te-ppeve-%he-truth-e£-a
Habber-stated-therein-if-the-judge-takes-judieial-nesigey-or
awitResg-expers-in~the-subjeat-besbifiesy-thab-the-broatinsy
periedieal-on-pamphles-ig-a-reliable-ausherity-in-the~subjest~ ]

Historical works, beooks of science or art, and published maps or

charts, when made by persons indifferent between the parties,

to prove facts of general notoriety and interest.

COMMENT

Revised subdivision (31) consiste of the language of Section 1936 of
the Code of Civil Procedure as modified in form only to conform to the
general format of the hearsey statute recommended by the Commission.

The admis#ibility of published treatises, periodicals, pamphlets and
the like has long been s subject of considerable controversy in.this State,
mach of it centered upon the desirebility of permitiing excerpts from
medical treatises to be read into evidence. dany of the criticisms that
are made concerning the present Californie statute might be resolved by
removing smme of the present limitations upon the scope of cross-exrminAation
of expert witonesses. The Commission plans to study and yeport oo the scope
of permissible cross-exAmination at A later dete in connection with its

study of the Uniform Rules of Evidence.
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C Rule 63(32)

Subdivision (32): ZFvidence Admissible Under Cther Laws.

(32) Hearsay evidence declared to be admissible by any other law

of this State.

COMMENT

There are many statutes in the California codes that provide for
the admission of various types of hearsey evidence. Subdivision (32)
will make it clear that hearsey evidence which is admissible under any
other statute which is not repealed in comnection with the enactment
of these rules will continue to be admissible.
No ccmpareble exception 1s included in URE Rule 63 becauss URE
C Rules 62-66 purpert to provide a complete system governing the edmis-

gion and exclusion of hearsay evidence.
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(64)

RULE 64, DISCREITON OF JUDGE UNDER CERTAIN EXCEFTICNS TO EXCLUDE EVIDERCE

[Ruie-Bly--Any-wwpiting-pduigsible-under-exeepbions-{15)y-{167y-{17)y
{28)y-and-{29)-of-Ruie-63-shall-be-reesived-only-if-the-party-offering
sueh-writing-has-delivered-n-eopy-of-it-o¥-se-mueh-therecf-ag-may
reiake-ts-the-contreversyy ~io-enei-nidverse-party-a-reasonable-tine
befere-trial-uniegs-she-judge-£findp-tkat-pueh-Adverce-papty-bas-nes

been-upfaiply-purprisod-by-the-failure-to-deliver-sueck-eepyy |

COMMENT

The Commission does not recommend the edoption of Rule 64, No
such requirement of pretrial disclosure now exists as to the evidence
referred to in Rule 64 or, for that matier, to other documentary evidence.
The Commissicn believes that modern discovery procedures provide the
adverse parties adequate opportunity to protect themselves againet

surprise.

-71-
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Rule 65

RULE 65, CREDIBILITY OF DECLARANT

Rule 65. Evidence of a statement or other conduct by a declarant

incongistent with a statement of such declarant received in evidence

under an exception to Rule 63 [5] is not inadmissible for the purpose of

diserediting the declarant, though he 1s given and has ned no cpportunity

to deny or explain such inconsistent statement or other conduct, Any

other evidence tending to impair or support the credibility of the
declarent is admissible if It would heve been admissible had the

declarant been a witness.

COMMENT

Thig rule desls with the impeachment of one whose hearssy statement
is in evidence ag distinguished from the impeachment of a witness who
has testified. It has two purposes. Firsh, it mekes clear that such
evidence iz not to be excluded on the ground that it is eollateral.
Second, 1t makes clear that the rule applying to impeachment of & witness -
that & witness mey be impeached by a prior inconsistent statement only
if & proper foundation is laid by calling his attention fo the statement
and permitting him first Yo explsin it - does not epply to a hearsay
declarant,

Thus, Rule 65 would permit the introduction of evidence to impeach
a heersay declarant in one situation where such impeaching evidence
would now be excluded. Owmr decislons indicate that when testimony

given by a witness at a former trial is read into evidence at a

s

i
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subgequent trisl becnuse the witness is not then available, his
testimony cannot be impeachied by evidence of an inccnsitent statement
unless the would-be impeacher laid the necessery foundation for
impeachment at the first tvial or can show th:it he had no knowledge of
the impeesching evidence at the time of +vhe first trial. The Commission
believes, however, that the trier of fact at “he second trial should be
allowed to conyider the immesaching eviderce in all cases.

No Callfcinio cuse has been found which deals with the problem of
whether a foundation is required when the hearsay declarant is available
as 8 witness at the trial, The Commission believes that no foundation
for impeschment should be requlred in this case. The party electing to
use the hearsay of such a declsrant should have the burden of calling
him to erplain or deny any allegzd inconsistencies that tend to impeach
him,

Rule 63(1)(a)} provides that evidence of prior inconsistent state-
ments made by a witness at the trial mey be admitted to prove the truth
of the matters stated. In contrast to Rule 63(1)(a), the evidence
admiseible under Rule 65 may not be admitted to prove the truth of the
matter steted. Inconslstent statements that are sdmissible under Rule
65 may be admitted only to impeach the hearsay declarant., Unless the
declarant is = witness and subject to cross-examination upon the subject
matter of his statements, there is not a sufficient gusrantee of the
trustworthiness of his out-of-couri statements to warrant their reception
as subgtantive evidence unless they fall within scme recognized exception

(:: to the hearsay rule.
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RULE 66. MULTIPLE HEARSAY Rule 66

Rule 66. A statement within the scope of an exception to Rule 63
{shell] is not [ke] inadmissible cn the ground that [45-imeludes-s
sbcbenant-nade-by-anobher-deciorant ~and-is-effered-ta-preove-the-truth-of

the-inaluded-pghetenent-1£-gveh-2naluded -stabement-itsedf] the evidence of

such stetement is hearsey evidence if the hearsey evidence of such state-

ment consists of one or more statements each of which meets the requirements

of an exception to Rule 63.

CCMMERT

This rule would meke it possible to prove by the hearsay statement of
one declarant that ancther declarant mede e hearsay statement where each
of the statements falls within an exception to Rule 63. Although California
cases may be found In which such evidence has been admitted, the Conmission
is not aware of any Californias case where the edmissibility of "multiple
hearssy" evidence has been analyzed and discussed. But since each state-
ment must fall within an exception to the hearsay rule there is s sufficient
guarantee of the trustworthiness of the statements to justify this qualifl-
cation of the hearsay rule,

The Commission has revised the rule to make it clear that, on occcasion,
several hearsay statements mey be admitted under this rule. Fer instance,
evidence of former testimony is admissible under Rule 63(3). The evidence

of such former testimony mey be in the form of the reporter's record, which

iz admissible under Rule 63(13). A properly authenticated copy of the report

would be admissible under Rule 63(17). Even though ™triple hearssy"” is here

involved, the Commission believes that there is a sufficient guarantee of the

trustworthiness of each stetement, for each of them pust fall within an

exception to the hearssy rule,
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Rule 664
RULE 66A. SAVINGS CLAUSE

Rule 66A. Nothing in Rules 62 to 66, inclusive, shall be

construed to reveal by implication any other provision of law

relating to hearsay evidence.

COMMENT

No comparable provision is included in the URE; but the
Commission has added this provision to make it clear that
Rules 62-66 and the existing code provisions dealing with the
admission of hearsay evidence are to be treated as cumulative.
The proponent of hearsay evidence may justify its introduction
upon the basis of a URE exception or an existing code provision
or both.

Some of the existing statutes providing for the admission
of hearsay evidence will, of course; be repealed when the URE
is enacted, The Commission hereinafter recommends the repeal
of all present code provisions which are general hearsay
exceptions and which are either inconsistent with or substantially
coextensive with the Rule 63 counterparts of such provisions.
The statutes that will not be repealed when the URE is enacted
are; for the most part; narrowly drawn statutes which make a
particular type of hearsay evidence admissible under specifically
limited circumstances. It is neither desirable nor feasible to
repeal these statutes. This savings clause will make it clear

that these statutes are not impliedly repealed by Rule 63.

-5~
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ADJUSTMENTS AND REPEALS OF EXISTING STATUTES

Scattered through the various codes are a number of statutes
relating to hearsay evidence, Some of these statutes deal with
the problem'of hearsay generally, while others deal with the
admissibility and proof of certain specific documents and records
or with a gpecific type of hearsay in particular situations.

The Commission has studied these statutes in the light of the
Commission's tentative recommendation concerning Article VIII
(Hearsay Evidence) of the Uniform Rules of Evidence.

The Commission tentatively recommends the repeal of these
code provisions that set forth general exceptions to the hearsay
rule which are inconsistent with or substantially coextensive with
the exceptions provided in subdivisions (1} through (31) of Rule
63 as revised by the Commission. The Commission, however, does
not recommend the repeal of the numerous provisions dealing with
a particular type of hearsay evidence in specific situations.
These provisions are too numerous and too enmeshed with the
various acts of which they are a part to make specific repeal a
desirable or feasible venture. Moreover, many of these provisions
were enacted for reasons of public policy germane to the acts of
which they are a part and not for considerations relating directly
to the law of evidence. For example, the provisions of Section
2924 of the Civil Gode; which makes the recitals in deeds
executed pursuant to a power of sale prima facie evidence of
compliance with certain procedural requirements and conclusive

evidence thereof in favor of bona fide purchasers, are to further

~T6-
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a policy of prctecting titles to property acquired pursuant to
such deeds, The Commission has not considered these policies

in its study of the Hearsay Article of the Uniform Rules of
Evidence, for these policies are not germane to a study to deter-
mine what hearsay is sufficiently trustworthy to have value as
evidence. Therefore, the Commission does not recommend any
change in these statutes; and, to remove any doubt as to their
continued validity, the Commission has hereinbefore recommended
the addition of provisions to the Uniform Rules o« Evidence to
make it clear that other laws authorizing the admission of hearsay
evidence which are not repealed will have continued validity.

Set forth below is a list of the statutes which, in the
opinion of the Commission, should be revised or repealed. The
reason for the suggested revision or repeal is given after
each gection or group of sections 8 References in such reasons
toc the Uniform Rules of Evidence are to the Uniform Rules as

revised by the Commission.

8 A number of the sections listed below refer to the “declaration,
act or omission" of a person in defining an exception to the

hearsay rule. The superseding provisions of the Uniform Rules
of Evidence refer only to a "statement." Rule 62 defines a
"statement" as a declaration or assertive conduct, that is,
conduct intended by the declarant as a substitute for words.
Rule 63 in stating the hearsay rule provides only that
"statements™ offered to prove the truth of the matter asserted
are hearsay and inadmissible. Hence, inscofar as these sections
of the Code of Civil Procedure refer to nonassertive conduct or
to statements which are themselves material whether or not true,
these sections are no longer necessary for evidence of such
facts is not hearsay evidence under the Uniform Rules.
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Cole of Civil Procadure

Section 18 providna:

1848. The rights of a party cannct be prejudiced by
the declaration, act, or omission of another, except by
virtue of e particular relation between them; therefore,
proceedings ageinst one cannot affect ancther.
This gecticn should be repealed. It desls with the extent to which
out=-of-court declaraticms, scts or omissions may be used to the prejudice
of & party, end this is covered by the opening paragraph of Rule 63 and

the numercus exceptions thereto.

Section 1849 provides:

1849, Declarations of predecessor in title evidence.
Where, however, cne derives title to real property from another,
the declaration, act, or amissicn of the latter, while holding
the title, in relaticn to the property, is evidence ageinst the
former.

This section should be repealed. It is superseded by Rule

63(9a)(a) relating to admissions of predecessors in interest.

Secticn 1850 provides:
1850. Declarations which ere a part of the transaction.
Where, also, the declaration, act, or omission forms a pert
of a trensection, which is itself the fact in dispute, or
evidence of that fact, such declaration, act or omission ia
evidence, es part of the transactiom.
This section should be repesled. It is superseded by Rule 63(L)
providing an excepticn to the hearsay rule for contemporaneous and

spontaneous declarstions.

-78-
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Section 1851 provides:

1851. And wherc the question in dispute between the parties
is the obligation or duty of a third person, whatever would be
the evidence for or sgeinst such person is prima facie evidence
between the parties.

This section should be repealed. It is superseded by the exception

stated in Rule 63(9} e).

Section 1852 provides:

1852. Declarstion of decedent evidence of pedigree. The
declaration, ect, or omission of e member of & family who is &
decedent, or out of the Jurisdiction, is also edmissible &s
evidence of common reputation, in cases where, on questions of
pedigree, such reputation is admissible.

This section should be repealed. It is superseded by the pedigree

exceptions contained in subdivisions (23), (2&), (26) and {27) of Rule 63.

Section 1853 provides:

1853. Declaration of decedent evidence against his successor
in interest. The declsration, sct, or omission of a decedent,
having sufficient knowledge of the subject, against his pecuniary
interest, is aleo admissible as evidence to that extent ageinst his

successoy in interest.
This section should be repealed. It is an imperfect statement of the

declaration ageinst interest exception and is superseded by Rule 63(10).

Section 1870{2) provides in part:

1870. TIn conformity with the preceding provisions, evidence
may be glven upon a trial of the following facta:

!
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2. The act, decleration, or omission of a party, as
evidence agairst such party;

This subdivis’on should be deleted. It is superseded by the

admissions exception contained in Rule 63(7).

Section 1870(3) provides:

1870. In conformity with the preceding provisioms, evidence
may be givern upon a trial of the following facts:

3. An act or declaration of another, in the presence and
within the observation of a party, and his conduct in relation
thereto;

This subdivision should be deleted. It is superseded by the -
edmissions exception stated in Rule 63(8){b).

Section 1870{4) provides:

1870. 1In conformity with the preceding provisions, evidence
may be given upon a trisl of the following facts:

4. The act or declaration, verbal or written, of &
deceased person in respect to the reletionship, birth,

marriage, or death of any person releted by bloed or

marriage to such deceased person; the act or declaration

of a deceased person done or made #galnst his interest

in respect to his real property; end also in criminal actions,

the act or declaration of & dying person, made under a aense

of impending death, respecting the cause of his death;

This subdivision should be deleted. The first clause is superseded
by the pedigree exception contained in Rule 63(23). The second clause
1s superseded by the exception relating to declarstions against
interest contained in Rule 63(10). The third clause is superseded by
the dying declaration exception contained in Rule 63(5).

Section 1870(5) provides:

1870. In conformity with the preceding provisions, evidence
Ry be given upon & trisd of the following facts:

5. After proof of & partnership or agency, the
Bct or declaretion of e pertner or agent of the party,
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within the s-~ope of the partnership or agency, snd
during its e:istence. The same rule applies to the
act or decleshion of a Joint owner, jJoint debbor,
or cother percon jointly interegted with the party;
This subdivision should be deleted. The firgt sentence, relating
to vicarious admiseions of partners end agents, is superseded by the
exceptions contained in Rule 63(8)(a) and 63(9){a). The second

sentence, releting to viesrious asdmissions of joint owmers or jolnt

debtors or other persons with joint interests, is superseded by Rule
63(9a)(b).

Section 1870(6) provides:

1870. In conformity with the preceding provieions,
evidence may be given upon s trial of the fcollowing facts:

6. After proof of a conspiracy, the act or declaration
of a consplrstor esgainst his co-conspiratcer, and relating
to the conspiracy;

This subdivision should be deleted. Xt is superseded by the exception

relating to admissions of co~-conspiratcrs contained in Rule 63(9){(v).

dection 1870(7) provides:

1870. In conformity with the preceding provisions,
evidence may be given upco & trisl of the foliowing facta:

T. The act, declaration, or cmlssion forming _
part of a transsction, as explained In sectlon eighteen
hundred and fifty;
This subdivision should be deleted. It is superseded by Rule 63{4)

relating tc contemporaneous and spontaneous declarations.
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8ection 1870(8) provides:

1870. In conformity with the preceding provisions,
evidence may be given upon a trial of the following facts:

8. The testimony of a witness decessed, or out of
the jurisdiction, or umable to tesiify, glven in a former
action between the seme parties, relating to the same
matter;
This subdivision should be deleted. It is superseded by subdivision
(3) of Rule 63 which relates to former testimony.

Section 1870(11) provides:

1870. In conférmity with the preceding provisions,
evidence may be given upon a trial of the following facts:

1l. Common reputation existing previous to the
controversy, respecting facts of a public or general
interest more than thirty years old, and in cases of
pedigree and boundary;
This subdivision should be deleted. It is superseded by the commmity
reputation exception contained in Rule 63(27).

Section 1870(13) provides:

1870. 1In conformity with the preceding provisions,
evidence way be given upen a triel of the following fects:

13. Mormupments and inscriptions in publie places,
as evidence of common reputation; and entries in family
Bibtles, or other family bocks or charts; engrevings on
rings, family portraits, and the like, as evidence
of pedigree;
Thies subdivision should be deleted. It is superseded by the

reputetion and pedigree exceptions contained in Rule 63(26), Rule 63(26a)

and Rule 63(27).
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Section 1893, This section should be revised to read:

1893. BEvery public officer having the custody of
a publilc writing, which a citizen has a right to inspect,
is bound to give him, on demand, & certified copy of it,
on payment of the legal fees therefor [;-and-sueh-eepy-is
admigsible-as-evidenee-in-like-eages-and-with-1ike-effees
ag-the-eriginal-vrising].

The langusge deleted is superseded by the exception perteining to
copies of official recoxds contained in Rule 63(17).

Section 1901 provides:

1901. A copy of a public writing of any state or
country, attested by the certificate of the officer having
cherge of the original, under the public sesl of the state or
country, is sdmissible as evidence of such writing.
This section should be repealed. It is superseded by the exception
pertaining to copies of official records contained in Rule 63(17).

Sections 1905, 1906, 1907, 1918 apd 1919 provide:

1905. A judicial record of this state, or of the United

States, mey be proved by the production of the originel, or by

& copy thereof, certified by the clerk or other person having

the legal custody therecf. That of a sister state may be

proved by the attestation of the clerk and the seal of the court

ennexed, if there be a clerk and seal, together with a certificete
" of the chief Jjudge or presiding magistrate, that the attestation

is in due form.

1906. A judicial record of a foreign country mey be
proved by the attestation of the clerk, with the seal cof
the court annexed, if there be & clerk and & =eal, or
of the legal keeper of the record with the seal of his
office annexed, if there be & seal, together with a
certificate of the chief Jjudge, or presiding magisirate,
thet the person making the attestation is the clerk of the
court or the legal keeper of the record, and, in either
case, that the signmature of such person is gemuine, and
that the attestation is in due form. The signature of the
chief judge or presiding magistrate must be authenticated
by the certificate of the minister or ambassador, or a
consul, vice-consul, or consuler agent of the Unlited States
in such foreign country.
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1907. A copy of the Judicial record of a foreign
country is also admissible in evidence, upon proof:

1. That the copy offered hes been compared by the
witness with the original, and is an exact transcript of
the whole of it}

2. That such original was in the custody of the clerk
of the court or other legal keeper of the same; and,

3. That the copy is duly attested by & seal which is
proved to be the seal of the court where the record remains,
if 1t be the record of a court; or if there be no such seal,
or if it be not a record of a court, by the eignature of the
legal keeper of the criginal,

1918. ¢Other official documents mey be proved, es follows:

l. Acts of the executive of this state, by the records
of the state department of the state; and of the United States,
by the records of the state department of the United States,
certified by the heads of those departments respectively. They
may also be proved by publie documents printed by order of the
legislature or congress, or ejther house thereof.

2. The proceedings of the legislature of this state, or of
congress, by the journals of those bodles respectively, or
either house thereof, or by published statutes or resolutions,
or by coples certified by the clerk or printed by their order.

3. The acts of the executive, or the proceedings of the
legislature of B sister state, in the same manner.

4. fThe acts of the executive, or the proceedings of the
legislature of e foreign country, by Journals published by their
authority, or commonly received in that country as such, or by a
copy certified under the seal of the country or sovereign, or by
a recognition thereof in same public act of the executive of the
United States.

5. Acts of a county or municipal corporation of this state,
or of & board or department thereof, by & copy, certified by the
legel Xeeper thereof, or by a printed book published by the
authority of such county or corporation.

6. Documents of any other class in this state, by the
origipel, or by & copy, certified by the legal keeper thereof.

T. Documents of any other class in & sister stete, by the
original, or by & copy, certified by the legal keeper thereof,
together with the certificate of the secretary of state, Judge
of the supreme, supericr, or county court, or mayor of a city
of such state, that the copy is duly certified by the officer
having the legel custody of the criginal.

8. Documents of any other class in a foreign country, by
the original, or by & copy, certified by the legal keeper
thereof, with a certificate, under seal, of the country or
sovereign, that the document is a valld and subsisting
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document of such country, and the copy is duly certified by
the officer having the legal custedy of the originsl, provided,
that in any foreign country which is composed of or divided
into sovereign and/or independent states or other political
subdivisions, the certificate of the country or sovereign
berein menticned wny be executed by either the chief executive
or the head of the state department of the state or other
politicel subdivision of such foreign country in which said
documents are lodg=d or kept, under the seal of such state or
other political subdivision; and provided, further, that
the signature of the sovereign of a foreign country or the
signature of the chief executive or of the head of the state
department of & state or political subdivision of & foreign
country must be authenticated by the certificate of the minister
or ambesgsador or & consul, vice consul or consular agent of the
United States in such foreign country.

9. Documents ln the departments of the United States govermment,
by the certificate of the legal custodian thereof.

1919. A public record of a privete writing may be proved
by the origimal record, or by a copy thereof, certified by the
legal keeper of the record.
These sections should be repealed. They are superseded by subdivisions
(13), (17) and (19) of Rule 63 pertaining to the admissibility of governmental
records and coples thereof.

Section 1920 provides:

1920. BEntries in public or other official bocks or records,

made in the performance of his duty by a public officer of this

state, or by enother person in the performance of & duty

specially enjoined by law, are prima facie evidence of the

facts stated therein.

This section should be repesled. It is superseded by the business
records exception contained in subdivision {13) and by verious specific
exceptions that will continue to exist under subdivision (32) and Rule 66A.

Section 1920a provides:

1920a. Photographic copies of the records of the
Department of Motor Vehicles when certified by the
department, shall be admitted in evidence with the same
force and effect as the originel records.
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This section should be repealed. It is superseded by the exception

pertaining to copiles of officlal records contained in Rule 63(17).

Section 1921 provides:

1921. A transcript from the record or docket of & justice
of the peace of a sister state, of & judgment rendered by
him, of the proceedings in the action before the judgment,
of the execution and return, if any, subscribed by the justice
and verified in the menner prescribed in the next section, is
admissible evidence of the facts stated therein.

This section should be repealed. Tt is superseded by the exception

pertaining to copies of officiel recorde contained in Rule 63(17).

Section 1926 provides:

1926. An entry mede by an officer, or board of officers,
or under the direction and in the presence of either, in the
course of official duty, is prima facie evidence of the facts
stated in such entry.

This section should be repeeled. It is superseded by the business

records exception contained in Rule 63(13).

Section 1936 provides:

1936. Historical works, books of science or art, and
published maps or charts, when made by persons indifferent
between the parties, are prima facie evidence of facts of
genersl notoriety and interest.

This section should be repealed. It has been incorporated in the

Uniform Rules as Rule 63{31).

Section 1946 provides:

1946. The entries and other writings of & decedent, made
at or near the time of the transaction, and in a position to
know the facts stated therein, may be read as prima facie evidence
of the facts stated therein, in the following ceses:

1. VWhen the entry was made sgainst the interest of the
person making it.

2. When it was mede in &8 professional capacity and in the
ordinary course of professional conduct.

3. When it was mede in the performance of a duty speclally
enjoined by lew.
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This section should be repealed. The first subdivision is superseded
by the decleration against interest exception of Rule 63(10); the second
subdivieion 1s superseded by the business records exceptiotn contained in
Rule 63(13); and the third subdivision is superseded by the business
records exception contrined in subdivision {13) end the various specific.
specific exceptions which will continue under subdivision (32) and Rule 66A .

Section 1947 provides:

1947. When an entry is repeated in the regular course of
business, one being copies from ancther at or near the time of
the trenssction, all the entries are equally regarded as originals.
This section should be repesled. It is superseded by the business
records exception contained in Rule 63(13).

Section 1951. 'fThe last clause of this section is superseded by

Rule 63(19) pertaining to the proof of official records of documents
affecting interests in real property and should be deleted. The revised
section would read es follows:

1951. Every instrument conveying or affecting resei
property, acknowledged or proved and certified, as provided
in the Civil Code, mey, together with the certificete of
acknowledgment or proof, be read in evidence in an action
or proceeding, without further proof {4-slse;-the-eriginnl
reecord-of-gueh-conveyanee-er-instrurené~-thns-aeknewiedged
or-proved;-ex-a-eertified-ecepy-of-the-reeord-ef-sueh
esnveyanee-o¥-instrument-thus-aeknewiedged-oxr-provedy-EAY
be-read-in-evideneey-with-the-1ike-effeei-as-the-origiand
ingbrumenty-witheus- further-proof].

Secticns 1953e through 1993h provide:

1953e. The term "business" as used in this article shall include
every kind of business, profession, occupation, calling or operation
of institutions, whether carried on for profit or not.

1953f. A record of an act, condition or event, shall, in
so far as relevant, be competent evidence if the custodlan or
other gqualified witness testifies to its identity and the mode
of its preparation, and if it was made in the reguler course of

-87-

MJIN 0864

e D S




&

business, at or near the time of the act, condition or event,
and if, in the opinion of the court, the sources of information,
method and time of preparation were such as to justify its
admisaion.

1953f.5. Sublect to the conditions imposed by Section
1953f, open book accounts in ledgers, whether bound or unbound,
shall be competent evidence.

1953g. 'This article eshall be so interpreted and construed
as to effectuste its general purpose to make uniform the law of
those States which enact it,

1253h. This article may be cited as the Uniform Business
Records as Evidence Act,

These sections should be repealed. They are the Uniform Business Records
as Evidence Act which has been incorporated in the Uniform Rules as
Rule 63(13).

Section 2016. This section should be revised so that i1t conforms to

the Uniform Rulee. The revision merely substitutes "unavailable &s a
witnees"” for the more detailed lenguage in Section 2016 end makes no
significant substantive change in the section. The revised portion of the

section would read as follows:

* * #*

(d) At the trial or upon the hearing of a motion or an
interlocutory proceeding, any pert or all of a deposition, so
fer as edmissible undey the rules of evidence, may be used
against eny party who wes present or represented at the taking
of the deposition or who had due notice thereof, in sccordance
with any one of the following provisions:

(1) Any deposition may be used by any party for the purpcse
of contradicting or impeachipng the testimony of deponent as a
witness.

(2) The deposition of a perty to the record of any civil
action or proceeding or of a person for vhose immediate benefit
said action or proceeding is prosecuted or defended, or of
snyone who at the time of teking the deposition was an officer,
director, superintendent, member, agent, employee, or menaging
agent of any such party or person mey be used by an adverse
party for any purpose.
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{(3) The deposition of & witness, whether or not a party,
may be used by any party for any purpose if the court finds:

(1) that the witness is unavailable as & witness within the

meaning of Rule 62 of the Uniform Rules of Evidence; or [dead;

or-{3id-that-the -7itness-ia-at-a-grenter-distance-than-160-niles
frem-the-plnee-of ivial-er-hearing;-or-ig-out-ef-the-Cintey
untege-if~appears-tkat-the-absenece-of-the-witress-was-proeured
by-the-party-offering-she-depositiony-or-{iii)-thas-the-wikness
ig-unable-te-aittend-or-testify-because-of-ages -sickuessy
ipfirmityy-or-inprisonments-or-{ iv)-that-the-parsy-effering-
the-depesitien-has-been-unable-to-proeure-she-attendnnee
of-the-witness-by-cuvpeennj-or-{vJ} (ii) upon applicetion and
notice, that such exceptional circumsteances exist as to make 1t
desirable, in the interest of justice and with due regard to the
importence of presenting the testimony of witpesses orally

in open court, to allow the deposition 10 be used.
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Section 2047. This section should be revised to delete the last

sentence which is superseded by Rule 63(1){c)}. The remainder of the
section should be revised to remove the limitation upon the type of writings
that may be used to refresh recollection. As when a witness's recollection
is refreshed he testifies to present recollection rather than to the

matter contained in the refreshing memcrandum, there is no reason to
require the memorendum to meet the necessarily strict standards that a
document purporting to conteirn recorded memory must meet. The section
should also be revised to grant the adverse party the right to see not

cnly the documents used to refresh a witness's recollection in the court
room but also the documents used to refresh the witness's recollection

Just before he entered the court room. Revised Section 2047 would read

as follows:

2047. [Whem-Witness-May-Refresh-Memory-Frem-Netesr] If a witness
[¢s-aileved-te-refresh] refreshes his memory respecting a fact [y-%¥-
anybhing-written-by-himgeif;-or-under-hin-direetieny-at~bhe-sige-wken-she
faet-eeeurredy-or-immediately-therenftor; -or-at-any-other-time-when-the
feet-vas-fresh-in-his-nemeryy-and-he-lnev-shat-the-pgame-wag-eerreetiy

sbated-in-the-writings--Bub-in-suek-ease} by & writing either while

testifying or prior thereto, the writing must be produced, and may be seen

by tbe adverse party [;] who mey, 1f he chooses , cross-examine the witness
about it [y] and mey read it to the jury. [Bej-alsey-a-witness-may
sesiify-from-sueh~a~-writiagy-though-he-redain-se-recollesticp-ef-she

partieuler-fackoy-bub-such-evidence-must-be-reeeived-vith-ecaubiony |
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Penal Code

Section 686. This section now sets forth three exceptions to the

right of defendant in a criminsl]l trial to confront the witnesses against

him. These exceptions purport to state the conditions under which the

court may admit testimony taken at the preliminary hearing, testimony takern in
a former trial of the action and testimony in 2 deposition that is admissible
under Penal Code Section 882. The section insccurately sets forth the
existing law, for 1t fails to provide for the admission of hearssy evidence
generelly or for the admission of testimony in a depositicn that is sdmissible
under Pemel Code Sections 1345 and 1362, and its reference to the conditions
under which depositions may be admitted under Penal Code Sectiorm 882 is
not mccurate. As Rule 63(3) and {3a) covers the situations in which testimony
1A enothay actlon or proceeding and testimeny at the preliminary hearing is
admissidle as exceptions to the hearsay rule, Section 686 should be revised by
eliminating the specific exceptions for these situations and by substituting
for them & general cross reference to admissibie hearsay. The present
statement of the conditions under which & deposition may be admitted
should elso be deleted, and in lieu of the deleted lsnguage there should
be substituted language that accurately provides for the sdmission of
depositions under Penal Code Sections 882, 1345 and 1362. The revised
section would reed:

686, 1In a criminal action the defendant is entitled:

1. To e speedy apd public trial.

2. To be allowed counsel as in civil actions, or to appear

and defend in person and with counsel.
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3. To produce witnesses on his behalf and to be confronted
with the witnesses adgasinst him, in the presence of the court,
except [4hat] :

Lgl {Where-tihc-charge-hag-been~-preiiminarily-examined-before
a~eoxmitiivg-magliatrate-nnd-the-tegtineny- taken-down-by-quegiien
and-answer-in-the-aresence-of - the-defendani;-who-hagy-either-in
persen-~-or-by-eouncel;-eross-exonined-or-had-an-opportunity-+6
eress-examine-the-witBess;-er-vhere-the-tesiimony-of-a-witness
en-the-pard-of-the-peepies-vhe-is-unable-to-give-seeurity-for
his-appearaneey-has-been-iaken-eonditienatly-in-like-mraner-ia
the-presenee-of~the-defendarnt; -whe-has;-either-in-person-or-by
ceunsedy-eroas-examined - or- had-an- opporduniiy-to-eress-examine
the-witness;-the-deposition-of-such-witness-mey-be-reads-upsan
ita-being- sptisfacteorily-sheown-to- the- eourd-thai-he-is-dead-or
ingene-or- caimot-with- due-diligence-be- found-withia-the-states
apd-exeepi-alse-that- in- the- eage-of-effenses-herenfier-conmitded
he- testimony- oB-behalf- of- the- peeple- or- the- defendani-of-a
witness-deceasedy - insanes - eut- ef-Jurisdietions-or-vhe- canned
with-due-diiizenee;-be- found-within- the-siniey - given- on- o~ forner

triad -of- the-aetion-in-the- precenee- of-the-defendani-vwhe-hasy

eifher-in-persen- or-by- eounsely- eress-enanined- or-had-an-opportuatiy

to- eress-enpmine-the-witnees;-may-be-admitteds ] Hearsay evidence

mway he admitted to the extent that it is otherwise admissible in

& criminal ection under the law of this State.

(b) The deposition of a witness taken in the action mey be

read to the extent that It is otherwise admissible under the law

of this State.
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Sectjons 1345 apd 1362, These sections should be revised so that
the cenditions for admditiing the deposition of a witness that has been
teken in the same acticn are consistent with the copnditions for admitiing
the testimony of & wi*ue3s in ancther actiom or proceeding under Rule :

63(3) end (3w). The vrrised sections would read:
1345, The deposition, or a certified copy thereof, may

be read in evidence by either party on the trial [y-upes-iis

i
eppearding] if the Judge finds thet the witness is [umsble-se %
|

ettendy-by-reagen-of-kis-death;-insanity;-gicknegey-er-infirmisyy

er-ef-hip-econtinned-absence-from-tke-asate] unaveilable as o l

witness within the meaning of Rule &2 of the Umiform FRules

of Bvidence. [Upem-reading-ihe-depestition-in-evideneey] The
same objections may be taken tc a question or answer contained

[4hewe4n] in the deposition as if the witness had been examined

orally in ccurt.

1362. The depositions taken under the commiseion may be

read in evidence by either party on the triel [y-upen-ii-bkeing

shewn] if the Judge finde that the witness is [umable-te-attend

fyom-axy- eause-whatever;-and] unavailable as e witness within the

meaning of Rule 62 of the Uniform Rules of Evidence. The same

obJections may be taken to a guestion in the interrogeatories or
to an answer in the deposition [y)] as if the witness had been

examined orally in court. !
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CALIFORNIA TAW RNVISION COMMISSION
9/18/61

Memorandum No. 39{1$61)

Subject: Study No. 34(L) - Uniform Rules of Evidence - Hearsay

Attached to this memorandum on blue paper is the tentative
recommendation relating to hearssy. It has besn revised 1n accordsnce
with the directions of the Comumission at the August meeting. Editorial
changes have been made in virtually all of the comwents relating
to various subdivisions. These changes have been made in the light of
suggestions mede by individual commissioners. As the changes are not
substantive they are not indicated in the tentative recommendation, The
matters noted and discussed below have not as yet been finally determined
by the Commission.

Rule 62(6).

At the August meeting the Commission decided that the language
of paragreph (c) and {d) should be revised to conform to the language
used to define unavailebility in Code of Civil Procedure § 2016. The
Commission withheld a decision on whether paragraph (e) should alsc be
revised to conform to the language used in Code of Civil Procedure
§ 2016(d}(3)(iv). 1In this connection the staff was asked to do research
upon the mesning of the language in § 2016, "that the party offering the
deposition has been unable to procure the attendance of the witness by
subpoena.” The staff was asked to determine whether this language requires
g showing of diligence on the part of the person offering the deposition
into evidence.

The resesrch study attached as Exhibit I (pink pages) indicates
that appesrently a showing of diligence is required under the existing

language of Code of Civil Procedure Section 2016(d)(3)(iv). Inasmuch as
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the requirement does nct clearly appear from the language of Section
2016, the staff recommende thet the language of peragraph (e) of Rule
62(6) be retained in the form that it appears in the tentative recommenda-

tion., This language has been previously approved by the Commission.

Rule 62(8].

This subdivision has been revised to include the matter formerly
contained in subdivisions {8) end (9). This revision was made to make
clear that the former testimony exceptions do not apply to depositions

teken in the seme case.

Rule 63(3).

The staff suggeste that the prelimipary language of this rule
would be easier to understand if it were rephrased. The staff suggests
that the words "and objections based on competency or privilege which
did not exist at that time" be deleted so thet the introductory clause
would read:

(3) Subject to the same limitations end objections as
though the declarant were testifying in person {other then
objections to the form of the guestion which were not made
at the time the former testimony was given), former
testimony if the Judge finds that the declarant is umavail-
able ag a8 witness &t the hearing and thet:

The following sentence should be added to subdivision (3):
Objections to former testimony offered under this subdivision
which are based on the competency of the declarant or upor privilege

shall be determined by reference to the time the former testimony
was given.

Rule 63(3.1)

The staff suggests & similar change in this subdivieion. The clause

"(other than objectione based on competency or privilege which 4id not
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exist at the time the former testimony was given)" should be deleted and
the sentence suggested above under subdivision {3) added at the end of

the subdivision.

Rule 63(6).

In connection with peragraph {c} of this subdivision, the staff has
noted that twoe bills have been introduced in the Congress of the United
States relating to this rule as it is applied in the federsl courts.

8 2067, introduced in the Senste on June 13, would repesl this rule for

all federal courte. HR 7053, approved by the House of Representatives on
June 13 and sent to the Sepmate, would repeal the rule for the Ddetrict of
Columbia. Both bille are now pending in the Senate. The stefXf will keep

the Commission advised 1if there is any change in the status of these bills.

Rule 63(9).

Commissioner Stapton has questioned the absence of & reason for
limiting subdivision (9)(c) to civil actions or proceedings. The staff
does not know why this exception wes limited to civil actions or proceedings
and, accordingly, could not state & reason in the comment. The existing
law--Code of Civil Procedure Section 1851--is not limited to civil actions
or proceedings and the staff is unaware of any reason for adding the
limitation to subdivision (9){c).

A further discussion of Section 1851 and subdivision (9)(ec) eppears
later in this memorandum in connection with the problem of whether Section

1851 should be repealed.

Rule 63(22).

At the Auvgust meeting & sentence explaining the reason for this
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exception was deleted., The sentence read:

Cexrtainly evidence of thls sort is superior to reputation

evidence which is admissible ont gquestions of boundary both

under subdivisions (27) and Code of Civil Procedure Sectiocn

1870(11).

The Comnission then dlrected the staff to do research upon this exception
to determine the reesons given for it in the cases recognizing the
exception.

The research stiv®y on this matter is attached as Exhibit II (yellow
pages). The study treces the historicael development of the exception. As
the study indicates, the best justification for the exception ies &s
follows: Reputation as to matters of public interest is received generslly
because it 1s usually the best evidence, from the nature of the cage, that
can be produced. A judgment, however, in an adversely litigeted case is
a8 more relisble form of evidence than reputation; hence, since we ere
seeking the best evideance tkat from the nature of the case can be produced,
& Judgment upon & matter of public conecern should be received if
reputation is going to be received.

The Commission should note that the English doctrine is applicable
to judgments In cases litigated between private parties. It is not
limited--as subdivision (22) now is--to judgments in which & public body
is represented.

If subdivision {22) is to be reteained, the staff recommends the
retention of the sentence (qoted above)} which was deleted at the August
meoting.

Rule 63{29)(29.1).

The staff has placed the langusge that formerly appeared in (29)(b)

in a new subdivigion numbered (29.1}. This is merely s technical change;

.
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the language of the two subdivisicns is as previocusly approved by the

Commlissiori.

Agggstments and Regeals of Existing Statutes

Code of Civil Procedure Section 1851.

At the August meeting, the Commission deferred asction upon this
section pending & report from the steff upon the cases arising under it.
This report is atteckel as Exhibit III (green pages). The staff has
concluded that Sectiorn 1851 permits admission of & form of hearsay evidence
not now covered in the URE. When the liability of a defendant in an action
is grounded upon the liability of another, Section 1851 permits the
admigsion of & judgment sgainst such cther person as evidence of such
liability. To make the URE rules complete a3 to the use of judgments as
hearsay evidence, the staff suggests the addition of a subdivision (21.1)
which, with its comment, would read as follows:

{(21.1) When one of the issues in a civil action or

proceeding is the legal liebility, obligation or duty of a

third perscn, evidence of & final judgment against such

person to prove such legal liability, cbligation or duty,

when offered by & person who was & party to the action or

rroceeding in which the Judgment was rendered,

COMMENT
This subdivision restates in substance & principle of existing
Californis lew which is found in Section 1851 of the Code of Civil

Procedure.

If proposed subdivision (21.1) is approved, the staff recocmmends the
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addition of & peragraph to the Comment on subdivision (9). The added

paragraph would read:

Subdivision {21.1) supplements the rule stated in
paragraph (c}. It permits the admission of judgments against
& third person when one of the issues between the parties is a
legel liebility of the third person and the judgment determines
thet liability. Together, paragraph (c) and subdivision {21)
codify the holdings of the cases applying Code of Civil

Procedure Section 1851.

Sections 139§_and 1901. At the August meeting, the gquestion

arose as to whether the reference to-"éublic writinge" which appeers in
both of these sections embraces more than the "officiel record" reference
contained in subdivision (17)}. The staff has concluded that, if there
is any difference between the terms, the term "public writinge" is
probably the narrower term. A research memorsandum, lebeled Exhibit IV,
is attached hereto on white paper.

On the basis of this conclusion, the staff recommends that Section
1893 be modified and that Section 1901 be repealed as indiceted in the
tentative recommendation. This ection has heen previcusly approved by

the Commissicn.

Sections 1920 and 1926, At the August meeting, the staff was asked

to review the cases arising under these sectlions to determine whether

these sections give a presumption of verity to the recitals in public
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documents of varlous sorts (such as ordinences) so that such documents

mey be introduced as evidence without calling the custodian or some

other witness to identify the record sand testify as to its mode of
preparation. The staff’e research memorandum on this subject {on goldenrod
peper) is attached to this memorandum as Exhibit V.

The staff has concluded that these sections are not needed to create
& presumption in favor of the recitals in public documents. This purpose
is adequately achieved by the presumption that official duty has been
regularly performed. (C.C.P. § 1963(15).) If these sections serve any
purpese, it is to permit the court to determine that the mode of
preparation of & public record is such as to indicate its trustworthiness
from evidence other than the testimony of the custodian or other qualified
witness -~ as, for instance, by judiciel notice. If these sections are
repealed and subdivieion (13) is relied on as the sole authority for the
introduction of official reports, & qualifying witness will be required
to testify in each cage.

The staff believes that it is desirable to preserve the rule that e
court may edmit officiel reports without hearing testimony from a
qualifying witness in those situations where it can determine from
Judicial notice and the presumption that official duty has been regularly
performed that the official report iz reliable &nd not hased upon hearsay.
This rule may be preserved either by asmending subdivision (13) to indicate
that the identity and mode of preparation of a reccrd mey aAlsc be
established by evidence other than the testimony of the custodian or other

gualified witness. The rule mey also be preserved by revising subdivision

-7~
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80 that it restates existing law in this regard; and the staff recommends
this alternative. The revised subdivision (15) and the comment thereto
would read as follows: |

(15) [Subjeet-to-Ruie-6k4] A written report[e-er-fimdiags

of-fuet] made by a public [effieisl] officer or employee of

the United States or of & state or territory of the United
States, if the Judge finds that the making thereof was within

the scope of the duty of such [effieisl] officer or employee

and that the scurces of informaticn, metheod and time of

preparation were guch sas to indicate its trustworthiness.

[tk-was-his-duty-{al-te-perform-the-ack-reported;-or-(hy
te-observe-the-aeky-condition-ar-event-reporsedy-or-fed-te
tuvestigate-ihe-facta-soneernina-the-ach; -condibion-o»
event-and-to-pale-findings-or-draw-cepeinsione-kased-on

such-tavestigationt |

COMMERT

Subdivision (15) has been revised to restate in substance the existing
Californie law as found in Code of Civil Procedure Sections 1920 end 1926
ag they have been interpreted by our courts.

Paragraphs (a) and {b) as proposed in the URE permitted the admiseion
of official reports only if the officer who made the report had personal
knowiedge of the facts reported. Under existing Californias law, an
official report may be admitted even though the public officer making the
report does not have personal knowledge of the facts if & person with

such personal knowledge reported the facts to the public officer pursuant
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to a legal or official duty. Ko reason is apparent for limiting this
exception to the hearsay rule as proposed in the URE.

Paraegreph (c) as proposed in the URE would permit the introduction
of police reports based on statements of witnesses interviewed at the
scene of an accident and other official reports of a similar nature.

Such reports are not admissible now because they are not based upon
statements made to the reporting officer pursuant to & legal or official
duty. There is not a sufficient guasrantee of the trustworthiness of
such reports or findings toc warrant their admission into evidence.

The evidence that is admissible under this subdivision as revised
is also admissible under subdivision (13), the business records exceptioﬁ.
However, subdivision {13) requirees a witness to testify as to the
identity of the record and Its mode of preparation in every instance.
Under this subdivision, as under existing law, the court may admit an
official report without requiring a witness to testify as to its identity
and mode of preparation if the court has judieial notice that the report
was preparefl in such a mamner as to assure its trustworthiness.

The cross reference to URE Rule 6l has been deleted because the
Commission does not recommend spprovel of Rule 6U4. (See the comment on

Rule 64, )

Penal Code § 686. Some of the problems involved in Penal Code § 686

were developed quite fully in the Supplement to Memorandum No. T{1961)
dated 2/6/61. That discussion will not be repeated here. It is suffi-
cient to point out here that § 686 states the defendant’s right to

confront the witnesses against him. Three exceptions are stated:
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(1) Testimony at the preliminary exsmination may be reed if the
witness is "dead or insane or cannot with due diligence be found within
the state."

{2) Testiﬁony of & prosecution witness contained in 8 deposition
taken under the provisions of Section 882 of the Penal Code may be read
if the witness is "dead or insane or cennot with due diligence be found
within the state.”

(3} Testimony of a witness for either prosecution or defense given
on & former trial of the same action may be read if the witness is
“deceased, insane, out of jurisdiction" or "cannot with due diligence
be found within the state.”

Although the right of confrontation might be considered to bhe
appiicable to hearsay generally, the cases have apparently
construed this section so that it epplies to hearsay that is
admitted under the former testimony exception only. Hence, hearsay 1s
admissible despite the declaration of this section and despite the fact
that the particular hearsay involved does not fall within one of the
stated exceptions of this section.l

When the Commission considered Rule 63(3), it assumed that the rule
wonuld be applicable to prosecution and defendant alike. Hence, standards

were drafted to protect the defendant's right of confrontation. This

1. People v. Alealde, 24 Cal.2d 177 (1944 )(hearsay of victim admitted
under state of mind exception); People v. Weatherford, 27 (al.2d
%01 (1945 ){hearsey of decedent admitted under declaration against
interest and state of mind exceptions); People v. Gordon, 99 Cel.
227 {1893)(testimony of witness &t prior trial of same action
inadmizsible - third exception to right of confronteation was not
enacted until 1911 ).
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assumption was not correct. In People v. Bird, 132 Cal. 261 (1901), the

Supreme Court pointed out that Penal Code Section 686 prohibits the
prosecution from introducing former testimony except as provided in that
section; but the defendsnt is not restricted by Section 686 - he may
introduce any former testimony admissible under the general hearsay rule.
Under Section 686, the prosecution may introduce only testimony taken at
the preliminary hearing in the same case, testimony in a deposition taken
in the pame case and testlmony given on & former trial of the same case.
Insofer as the former testimony exception is broader, 1t 1s e rule of
evidence available only to the defendant.

If the Commissjon desires Revised Rule 63(3) to have the full mesning
that was intended when the Commission redrafted this subdivision, Penal
Code § 686 should be smended to provide an exception for hearsay generally.
Then Rule 63(3) would be operative in criminal actions to the same extent
thet other exceptions to the hearsay rule are operative. Such an amend-
ment would also be desireble as a declaration of the existing law insofar
a8 hearsay generally is concerned. Without such ean asmendment, much of
the language of Rule 63{3) end (3&) is meaningless.

It was pointed out in the prior Memorandum (No. 7 Supp. {1961)) that
the second exception stated in Penal Code § 686 inmccurately states the
existing law. Section 686 provides that a deposition taken under Section
882 may be read if the witness is dead, insane or cannot with due diligence
be found within the state. However, Pensl Code § 882 provides that
depositions taken under its provisions mey be read, except in cases of
homicide, if the witness is umable to attend because of death, insanity,

sickness, or infirmity, or continued absence from the state. Moreover,
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Pensl Code § 686 does not provide for the reading of depositions which
are admissible under Penal Code §§ 1345 and 1362. These contradictions
in the present statutory law should be corrected by substituting &
general reference to depositlons that are admissible in criminal actions
for the present incorrect cross-reference to Penal Code § 882.

Peral Code §§ 1345 and 1362, The staff has previously suggested the

substitution of a reference to Rule 62 for the present standards of
unevailability conteined in these sections. Sectiocn 1345 relates to
depositions of witnesses who may be unable to attend the trial. The
section states that such depositions may be read by elther party if the
witness is unable to attend by reascn of death, insenity, silckness,
infirmity or continued sbsence from the state. For practical purposes,
the only change that will be made by the substitution of the cross-
reference to Rule 62 will be to add privilege and disqualification as
grounds of unavailability. Take this example:
D 18 charged with manslaughter. D claims that X 1s the
resl culprit. X is 11l and in prison anyway, so he testifies
in a deposition that he in fact did commit the crime. The
prosecution doesn't believe X and goes ahead with D's trial.
At the time of trial, X has fully recovered and regrets
heving made his previous statement. It c8lls X as & witness,
but X invokes the privilege against self-incrimination. D
then offers the deposition. (bjlection.
Buling: Objection sustained. X is not unavailable as
defined in Section 1345 at the present time. If the Rule 62

defirition of unavailability were substituted, the deposition
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would be admissible Jjust ag it would be under existing law

if X had remained ill.

Section 1362 relates to depositions of material witnesses who are
out of the state. Such depositions mway be iteken ounly on application
of the deferdant. Under § 1362, the deposition is edmissible 1f the
deponent is "unable to attend the trisl." The staff suggests the
substitution of the Rule 62 definition of unavailability so that the
defenﬂan'l:; may introduce the deposition even though the witness actually
attends the trial and invokes either privilege or disqualification and
refuses to testify. Teke this example‘

D has & reputation as & mobster, but has never beer
copvicted of a serious crime. D is charged with bribery of
public officials. X, & former public official suspected of
receiving the bribe, has made his way tc Mexico, and all
attempts to extradite him have proved unsuccessful. D takes
X's deposition under §§ 1349-1362 of the Penal Code. In the
deposition, X testifies that D had nothing to do with the
alleged bribe.

As the pfosecution does not waat to lose & golden
opportunity to comvict D of something, it offers to transport
X to the trial of D and to return him again to Mexico without
arresting him on the bribery charge. X sattends the trial
under these circumstences, X is not called by the prosecuticon,
but is called by D. X invokes the self-incrimiretion
privilege. D offers the deposition. Objection.

Ruling. Objection sustained. Under § 1362, the deposition
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is admissible only if the depconent is unable to attend the
trial. ©Since X is in attendsnce, even though he is privileged
to refuse to testify, his deposition is inadmissible.

The substitution of the Rule 62 definition of "unavail-
ability" would permit D to use X's deposition in these circum-
stences Just as he would if X had still been in Mexico at the

time of the trial.

Reepectfully submitted,

Joseph B. Harvey
Assistant Executive Secrefary
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{Memo 39(1961)) EXHIBIT I - 9/18/61

Research relating to Rule 62{6)

At the August meeting the staff was asked to do research
upon the meaning of the language in Code of Civil Procedure
Section 2016 "that the party offering the deposition has been
unable to procure the attendance of the witness by subpoena.”
The staff was to determine whether this language requires a
showing of diligence on the part of the person offering the
deposition into evidence.

The language in Section 2016 was; of course, taken from
Rule 26 of the Federal Rules of Civil Procedure. Although there
is not a great deal of case law constrﬁing this provision of
the Federal Rules; there has been some indication in the cases
that more is required than a mere showing that the deponent is
not present at the hearing. For instance, in Cullers v.

Commissioner of Internal Revenue, 237 Fed.2d 611 (8th Cir. 1956)

& deposition was held to be excluded from evidence properly
where no showing was made of meeting any of the requirements

of subdivision (d)({(3} of Rule 26, Again in Andrews v. Hotel

Sherman, 138 Fed.2d 524 {7th Cir. 1943) the court excluded a
deposition from evidence with the statement {at page 529}: "The
deposition showed on its face that [the deponent] resided in
Chicago and was employed at the Palmer House; and there is no

showing that he was unable to be present in court to give his
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testimony for any of the reasons set forth in § 26{d) of the

Federal Rules of Civil Procedure . . . . It was not error to

exclude this deposition.™

It may be, however, that the showing required need not be

extensive. In Frederick v. Yellow Cab Co. of Philadelphia, 200
Fed.2d 483 (3rd Cir. 1952}; the deposition of an eye witness

was taken because he was in the habit of being out of the city
on business one or more days of each week. The witness was
extensively cross-examined in the deposition. When the deposition
was offered counsel stated that the witness was out of town;

that he had called the witness' office and the secretary had said
that the witness would be gone on the day of the trial and the
following day. The court held, over objection, that the
deposition was properly admitted under Rule 26(d){3) on the
ground that the proponent was "unable to procure the attendance
of the witness by subpoena." The court said: "Unguestiocnably
the showing on this issue was scant. Yet there was no showing at
all in opposition . . « « On what was before him; the trial
judge apparently concluded that the witness was in fact out

of the jurisdiction and, therefore; that the precurement of

his attendance by subpoena had not been practicable." It is
apparent from reading this language that the court was confusing
two provisions of Rule 26. Rule 26(d)(3) provides for the
admission of a deposition either if the witness is out of the
jurisdiction or if the proponent is unable to procure his

evidence by subpoena. In this case it is apparent that the
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court considered the proponent's showing as going to the absence
of the deponent from the jurisdiction. If the showing for that
purpose was adequate, whether he was able to procure his
attendance by subpoena or not was irrelevant. The proponent's
ability to procure the deponent's attendance by subpoena becomes
material only if there is no showing that the deponent is out
of the jurisdiction, for either ground suffices to permit the
admission of the deposition.

Arizona, and a few other states; have also adopted the

Federal Hules on the admission of depositions. In Slow Development

Company v. Coulter, 353 P.2d 890, 895 (Ariz. 1960), the court

held that a deposition was properly admitted under this para-
graph because due diligence had been shown. Illinois, too, has
adopted the Federal Rules on the admission of depositions. In

John v. Tribune Company, 171 N.E.2d 432 (Ill. App. 1960), a

deposition was admitted upon a showing by the proponent that
his employee had attempted to subpoena the witness on the day
before the trial and that a firm of attorneys that had represented
the witness said that she was in Wisconsin. The court, on appesal,
stated {(at p. 442):

The deposition should not have been permitted in

evidence unless the defendant made a showing that

the attendance of the absent witness could not have

been procured by the use of reasonable diligence.

An attempt to procure the witness the day before

trial has been held to be a lack of diligence.
The authority of this case, however, as an interpretation of the

Federal Rules is somewhat questionable, for in adopting the Federal
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Rules Illinois modified them to a certain extent. Under the
Illinois rules, a distinction is made between discovery
depositions and evidence depositions. Under Illinois Supreme Court
Rule 19--10 {Smith-Hurd Illinois Annot. Stats. c. 110 § 101.19--
10) the admissibility of discovery depositions is quite limited.
Evidence depositions, though, may be admitted for substantially
the same reasons that depositions may be admitted under the
Federal Rules. The committee report on the portion of the Illinois
rules dealing with the admissibility of evidence depositions
states:
Subsection (3) is based upon Federal Rule 26(d}(3).
Apart from language made necessary by the distinction
between evidence and discovery depositions, this sub-
section differs from the Federal Rule in two respects:
absence from the county rather than being beyond a one
hundred mile radius of the place of trial is made the
test in clause {b}(2); and a motion under clause (b)(5)
respecting use of the deposition under exceptional
circumstances must be made in advance of trial,
Clause (b){4) of subsection (3) was modified before its adoption
by the Illinois Supreme Court to read:
The party offering the deposition has exercised due
diligence but has been unable to procure the attendance
of the deponent by subpoena.
It is apparent from the comment of the committee upon subsection
(3) that they regarded this modification of language as clarifying
rather than as changing the Federal Rule.
Commentators upon the Federal Rule, too, indicate that a
showing of diligence is probably necessary under this portion
of the Federal Rules. In 38 Col. L. Rev. 1436, 1447 (1938) in

an article entitled “"The New Federal Deposition-Discovery
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Procedure," written by James A. Pike and John W, Willis, the

following appears:

The clause allewing the use of depositions when the

proponent "has been unable to procure the attendance

of the witness by subpoena" is new in federal practice

and is evidently intended to cover a case in which

the party cannct effectively prove that the deponent

is over one hundred miles from the court, but has been

unable to serve a subpoena on him. A showing of some

diligence will probably be required.

In a note appended to this passage from the article it is stated:
Heturn of subpoena "non est®™ is not enough to show
non-availability . . . . At common law, inability
to find deponent after diligent search was a ground of
admission.

From the foregoing cases and comments it appears that a
showing of diligence is probably required under the existing
language of Code of Civil Procedure Section 2016{d)(3}{iv).
Inasmuch as the redquirement does not clearly appear from the
language of Section 2016 the staff recommends that the language
of paragraph (e) of Rule 62(6) be retained in the form that it
appears in the tentative recommendation. This language has been

previously approved by the Commission.
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(Memo. # 39(1961)
EXHIBIT IX

Research relating to Rule 63(22)

At the August meeting a sentence explaining the reason for this

exception was deleted. The sentence read:

Certainly evidence of this sort is supericr to reputation
evlidence which is admissible on guestions of boundary both
under subdivision (27) and Code of Civil Procedure Section
1870(11).

The Commission directed the staff to do resesrch upon thls exception

to determine the reason given for it in the cases recognizing the exception.
The source of the rule lies in the cases dealing with reputation.

The general English rule relating to reputation is:

Bvidence of reputation is admissible where the question
relates to a matter of general or public¢ interest; as, for
example, to the boundaries of a town, parish, or msmor, or to
the boundaries between counties, parishes, hamlets or manors,
or between & reputed manor and the land belonging to s private
individual, or between cld and new land in a manor.

[However, ] evidence of reputation is inadmissible in
cases of & private nature, for example, ag to the boundsries
of a weste over which some only of the tenants of a manor
claim a right of common appendant, or as to the boundaries
between two private esteates, except where the private
bourdaries coincide with public ones. [3 Halsbury's Laws of
England, 3a ed. 383-385.)

Criginally the rule seems to have been that the verdict of a Jjury
was itself evidence of reputation. The doctrine seems to have arisen

in City of London v. Clerke, & Maltman, Carth. 416 {1691)}. That case did

not involve a boundary, but involved the right of the city to collect a
duty on malt brought to the city on the west country barges. It was there
held that verdlcts in four prior cases ageinst west country maltmen wers

admissible. The reason given was that prior psyments of such a duty by
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(:: other west country maltmen would have been admissible, therefore the
pricr recoveries against the other maltmen should slsc be admissible.
Chief Justice Holt stated by way of illustration:

If & Lord of a Manor claims Sult of his Tenants ad molendinum
by Custom, &c. and in an Action recovers against one Tenant, that
Recovery msy be given in Evidence in a like Action to be brought
againat other Tenants upon the Reason supra, unless the Defendent
can shew any Covin or Collusion between the Parties in the first
Action, %c. quod nota,

In Tooker v. Duke of Beaufort, ) Burr. 146 (1757), a commission

under the seal of the Court of Exchequer to inguire as to the boundaries
of a manor and the verdict of the jury made upon the inquisition were held
admissible in s later asction, though not conclusive.

Reed v. Jackson, 1 Fast 355 (1801), was an action for trespass. The

defendant pleaded a public right of way over the land in question. The
pleintiff offered in evidence the verdict he had obtained in another asction
against a different defendant who had also pleaded a public right of way.
The evidence was held admissible. Justice Lawrence said "Reputetidn
would have been evidence as to the right of way in this case; & fortiori
therefore, the finding of twelve men upon their oaths,"

These cases may be explained upon the ground that juriea were originally
selected from the vicindty and, therefore, should be expected to be familiar
with the reputation in the neighborhood as to matters of public interest.

Thie, at least, was the explanation given by Baron Alderson in Fim v. Curell,

6 M&W 234, 254 {1840) {"That was when the jury were suwmmoned de vicineto,
and their functions were less limited than st present”), and it is also

Wigmore's view (5 Wigmore, BEvidence 459 (3d ed. 1940)). Talbot v. Lewis,

6 C & P 603 (1834), also supports this view. There, Baron Parke held a
(:: 1635 verdict showing the boundaries of = manor admissible "as being the

. :
[
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opinion of persons whom we must presume to have been cognizant of the
Tacts, it having reference to a subject on which reputation is evidence."
Eventuelly, of course, the English judges recognized that a verdict

is not evidence of reputaticn. In Brisco v. Lomax, 3 N & P (1838}, Justice

Pattegon remarked, "It is difficult to say that this commission was
admissible as reputation, because the freeholders, belng drawn at large
Irom the County of York, could have no personal kmowlelge of the gubjeet.

+ + » The verdicts are not by themselves evidence of reputation; but

where reputation is admissible in evidence, verdicts are alsc.” Eventually,
too, the doctrine was broadeped so that s decree of an equity court could

be received. In Laybourn v. Crisp, 4 M & W 320 (1838), a decree was held

admigsible, Baron Parke stating: "I have never heard it doubted, that a
decree of a Court of Equity is evidence of reputation inh the same manner
as a8 verdict." Some of the judges, too, became dissatisfied with the

basis for the doctrine. During the argument in Evang v. Rees, 10 Ad. & El.

151 (1839), Justice Patteson remarked "I never could understand why the
opinion of twelve men should be evidence of reputation", and Justice
Coleridge said, "Though the doctrine is perhaps established as to the
admissibility of verdicts, it does not appear to be founded on any
satisfactory principle.”

Hence, in Neill v. Duke of Devonshire , L.R. 8 A.C. 135 {1882}, the

House of Lords attempted to give ancther explanstion. There, former equity
decrees were held admissible on a gquestion of a publie right to use a
fishery. Chencellor Selborne conceded that "such evidence, though admissible
in cases in which evidence of reputation is received, is not itself in any

proper sense, evidence of reputation. It really stands upon a bigher
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and larger principle; especislly in cases, like the present, of prescription.
An sdverse litigation before a competent court, supported by proofs op

both sldes, and ending in a final decree, comes within the category of res
gestae, and of 'declarations accompanying acts' . . . ."

Lord O'Hagan sgreed thet the decrees "were admissible, not as evidence
of reputation, . . . but of something higher and better than reputation,"
but he did not ground his decision on "res gestae."” Rather, he believed
the evidence b#bter than reputation because "the decree was finsl,
determining the only question before the court, and for its determination
necessitating the production of evidence, the judiciel comviction founded
upon it, thet a real, peacesble and unequivocal possession of the very
subject matter now in dispute was enjoyed by the Earl of Cork 200 years
ago. « « . Lord Blackburn'e reascning was similar. His argument was
that, although hearsay is generally excluded, “yet where the point to be
proved is ancient possession before the time of living wemory there is a
wide class of exceptions, grounded on this; that there being no possibility
of profucing living witnesses to testify as to things that happened so
long ago, the matter must remain unproved, unless the best evidence which,
frcem the nature of the thing, can be produced, be received. And where
the question is one of public interest, . . . evidence of reputation is
admissible. The evidence afforded by a record shewing that a Court of
competent jurisdiction inquired into and pronounced upon the state of facts,
and the question of usage at & time before living memory, is perhaps not
properly evidence of reputation that the state of facts, apd the question
of usage st that time were as there pronounced to Pe, But it is as strong

or stronger than reputation, and the authorities are agreed that it is

-
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admissible, at least in cases where reputetion would be admissible.”
Lord Blackburn's argument is the most convincing. It is merely that
reputation is received generally because it is usually the best evidence,
from the nature of the case, that can be produced. A judgment, however,
in an adversely litigated case is a more reliable form of evidence than
reputation; hence, since we are seeking the best evidence that from the
neture of the case can be produced, a judgment upon a matter of public

concern should be received if reputetion is going to be received.
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(Memo. #39(1961) EXHIBIT III

Research Releting to C.C.P. § 1851

At the August meeting, the Commission directed the staff to do
research upon the meaning of Section 1851 of the Code of Civil Procedure.
The Commission was particularly interested in the type of evidence that
is admitted under its provisions and the type of case in which it is
applied.

Section 1851 provides:

1851. And where the guestion in dispute between the

parties is the obligation or duty of & third person, whatever

would be the evidence for or against such person i1s prima

facle evidence between the parties.

First, as to the nature of the evidence admitted, two classes of
cases m&y be found. One class of cases involved statements of & person
(hereinafter sometimes celled "the principal obligor") upon whose liability
the person sued depends. These cases all involve statements that would

be admissicns if the declarant were sued directly. For example, in

Standard 0il Co. v. Houser, 101 Cal. App.2d 480 (1950), the defendant

guaranteed payment of & corporation's debts in order to induce the
rlaintiff to issue & credit card to the corporation. The corporation
went bankrupt, and in an action against the gusrantor to recover the
amount of credit extended, the corporation'’s delivery receipts for gas
and oil were held admiessgible against the guarsntor as evidence that gas
and 0il had been received as indicated. Similarly, in Mahoney v.

Founders' Insurance Co., 190 ACA 4g2 (1961), the deposition of the

principal obligor was held sdmisgible in an aotion ageinst the surety

company on his bond even though the principal obligor was present at the

-1-
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trial. The court held that the deposition was admissible against the
surety under Section 1851 as an admission of the principal obligor.

The other class of evidence admitted under Section 1851 comnsists
of Judgments against the person upon whose limbility the defendant's
obligation depends. In cases where such judgments are not conclusive,
they are admitted as prime facie evidence under Section 1851. Ellsworth
v. Bradford, 186 Cal. 316 (1921), is illustrative. At that time,
California's Civil Code provided that m stockholder of & corporation wes
personally liable for & proportionate share of the corporate debts
incurred while he was a stockholder. This liability was & direct and
primary liability &s an originel debtor, and nobt & secondary liability

as & surety or guarantor for the corporation. In Ellsworth v. Bredford,

supre, the court held tkat a judgment against the corporation was
evidence of the corporsate indebtedness in an action against the stock-

holder upon his personal liability. Again, in Nordian v. Bank of America,

11 Cal. App.2d 98 (1936}, the plaintiff had sued Fagle Rock Benk. The
trial court's Judgment was for Fagle Rock. Eagle Rock then scld out to
Bank of America, who assumed Eagle Rock's liabilities. On appeal from
the Judgment for Eagle Rock, the appellate court reversed and ordered
Judgment entered for the plaintiff. Pleintiff then sued Bank of America.
The judgment sgainst Fagle Rock was held to be prims facle evidence of
Eegle Rock's liability in the action against Bank of America.

No case has been found in which the "for" provision of Section 1851
has been applied. Certeinly, so far as statements are concerned, the
primary cbligor's cut-of-court statemeunts would be inedmissible in an

action against him as self-serving hearsay; hence, they would be
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inedmissible under Section 1851. So far as judgments are concerned, a
different principle is applied if the perscn on whose lisbility the
defendant's obligation depends wins a Judgment in the first action. This
is the principle of estoppel by Jjudgment. Under this principle, the
Judgment in favor of the primary obligor in the first action is conclusive,
not prima facie evidence, in favor of the person secondarily liable in the
second action. The rationale of the estoppel by judgment doctrine is set

forth in C. H, Duell, Inc. v. Metro-Goldwyn-Mayer Corp., 128 Cal. App. 376

{1932). 1In that action, the defendant was sued for illegally inducing
Lillian Gish to breach her contract with the plaintiff. The defendant,
however, was exonerated because in a previous action by the plaintiff
against Lillisn Gish for breach of contract the plaintiff lost. The
court sald:

As & geheral proposition of law we might concede that
the principle res judicata applies only between partiesto
the original judgment or to parties in privity with them.
However, 1t seems settled law that lack of privity in the
former action does not prevent an estoppel where the one
exonerated was the ilmmediate actor and his personal
culpability is necessarily the predicate of the plaintiff's
right of action against the cther. Thus it is setiled by
repeated decisions that . . . . in actions of tort, if the
defendant's responsibility is necessarily dependant upon
the culpability of snother who was the immediate actor, &nd
who, in an action against him by the same plaintiff for the
same act, has been adjudged not culpable, the defendant may
have the benefit of that judgment as an estoppel, even though
he would not have been bound by it had it been the other way.

The rule is stated more succinetly in Trianc v. ¥. E. Booth and

Company, 120 Cal. App. 345 (1932): “[A] judgment in favor of the
immediate actor 1s a ber to an action against one whose liability is
derivative from or dependent upon the culpability of the immediate actor.”

From the foregoing it sppears that Section 1851 has been applied

-3
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in order to permit the introduction of admissions of & principal obligor
and judgments zgainst a principal obligor in en action brought against
another person whose liability depends upon the liability of the principal
obligor. No cases have been found permitting the introduction of any
other type of evidence under this section. In particular, no cases

have been found applying the section to permit the introduction of
evidence which would bave been evidence "for" the pripneipal obligor.

We fturn then to the relationship of the parties involved in the
application of Section 1851. The section has been applied to its
greatest extent in the principal-surety cases, These cfises apply this
section to permit the admissions of the principal to be used as evidence

against the sureties. (Butte County v. Morgan, 76 Cal. 1 (1888}.) There

is not a great deal of distinetion to be drawn between these cases and

the princiral-guarantor cases such asg Standard 0il Compeny v. Houser,

101 Cal. App.2d4 480 (1950).
Hovever, the section has also been applied where the liability of
the defendant 1s not a secondary liability such as that of a guarantor or

a surety. Fllsworth v, Bradford, 186 Cal. 316 (1921), invelved & direct

and independent liability of the stockholder. Ingram v.lpcb Jaffee Co.,

139 Cal. App.2d 193 (1956), is similar in principle to the Ellsworth case€.
The Ingram case involved the statutory lisbillty of the owmer of a motor
vehicle. The defendant had sold the car to X without complying with the
Vehicle Code provisions relating to the transfer of ownership. At the
time of the &ccident somecne other than X was driving and the question
arose whether X had given the driver permission to drive the car. A

statement of X, "If T had known anything like this wms going to happen,

4
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I wouldn't have let her borrow the car,” was held properly admissible
against the defendsnt cvmer under Section 1851.

Although it is difficult to discover a distinguishing principle,
for some reason Section 1851 has never been cited nor discussed in any
of the cases dealing with the liability of an employer under the
doctrine of respondeat superior. It would appeer that a respondeat
superior case would fall within both the language of Section 1851 and

the principle upheld in Ingram v. Bob Jaffee Co., suprs, end Ellsworth v.

Bradford, supra. A review of the cases involving sdmissions of employees
in respondeat superior cases indicates that the first cases arising
involved statements by the employee which did not inculpate the employee

himself. (For example, see Tuman v. Golden Ancient Channel Mining Co., 140

Cal. 700 (1903).) Obviously these statements would not be admissions of
an employee in en &ction sagainst him and would be inedmissible hearsay.
{Note, however, such statements ere admissible egainst the employer
under Rule 63{9)}(a).) Iater cases, involving admission of the employee's
own liability, merely cite the former cases holding that the employee
was not authorized to make that type of statement. (See for example

Kimic v. Sen Jose-Los Gatos etc. Ry Co., 156 Ccal. 379 (1909).} Thus in

shaever v. United Parcel Service, 90 Cal. App. 764 (1928) the driver's

statement, "I could have stopped but I thought the trailer was going to
stop," was admitted only &s to the driver and not as to the employing
corporation. (If both employer and employee are sued and the employer
conducts the defense, s judgment agsinst the employee is binding on
the employer, even though the only evidence against the employee is his

own admission. Gorzeman v. Artz, 13 Cal. App.2d 660 (1936).) Yet
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the 1liability of the employing corporation was dependent upon the
1iability of the driver in that situstion to the eame extent that the
liability of the motor vehicle owner was dependent upon the permission

of the transferee in Ingram v. Bob Jjaffee Co., supra. The liebility of the

employing corporation was dependent upon the driver's liability, too,
in the same manner that the lisbility of the shareholder was dependent

upon the corporate liability in Ellsworth v. Bradford, supra.

Subdivision {9)}(ec)} of Rule 63 embodies the rule set forth in
Section 1851 insofer as it applies to admissions of the principal obligor.
The languege of (9)(c) doss not appear to be limited in any way so
that there might be & narrower rule of admissibility under (9)}{c) than
there is under Section 1851. Subdivision (9)(c) does not cover the
cases applying Section 1851 which involved judgments egainst the
principal obligor. Moreover, subdivision (21), which relates to judgments
against persons entitled to indemnity, does not cover the judgments which
are now admitted under Section 1851. Subdivision (21) applies only in
the situation in which the judgment is against the surety or the person
otherwise secondarily liable and the judgment is offered in an action
brought against the principal obligor by the judgment debior. It does
not apply where the judgment is against the principal obligor or the
immediate actor and is offered by the Jjudgment creditor. Although the
statutes creating the stockholder's liability no longer exist, there are

other situations in which the principle of Ellsworth v. Bradford, suprsa,

will be applicable. As a matter of fact, the cases indicate that a
Judgment against the principal obligor would be admissible &s prima

facie evidence against another person in any case in which an edmission
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of the principle obligor would be admissible against another person
under Section 1851. Thue Uniform Rules, a& revised by the Commission
to date, do not cover this espect of Section 1851. Accordingly, the
staff believes that it is necessary to retain Section 1851 or to draft
another subdivision to inciude its rule insofar as it pertains %o
Judgments. The staff recommends & new subdivision 21.1 reading as
follows:

(21.1) When one of the issues in & civil action or

proceeding is the legal liability, obligation or duty of a

third person, evidence of a final judgment egainst such

person to prove such legal liability, obligation or duty,

when offered by 8 person who was a party to the action or

proceeding in which the judgment was rendered.

COMMENT
This subdivision restates in substance a principle of existing
California law which is found in Section 1851 of the Code of Civil

Procedure.
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(Memo 39{1961)) 9/18/61
EXHIBIT IV

Research on Sections 1893 and 1901

At the August meeting; the Commisgion asked the staff to
review the cases interpreting Sections 1893 and 1901 of the Code
of Civil Procedure to determine whether the term Mpublic writings"
used in them is breoader in meaning than the term "official record"
used in subdivision (17). The staff has concluded that it is
not. If there is any difference in the meaning of the two terms;
the term "official record" as used in subdivision (17) is
probably the broader.

Section 1888 defines “public writings" as M"the written acts
or records of the ach of the sovereign authority, of official
bodies agd tribunals, and of public officers, legislative,
Judicial, and executive, whether of this State; of the United
States; of a sister State, or of a foreign country™ and "public
records kept in this state of private writings."™ Section 1894
divides public writings into four classes: "1. Laws; 2. Judicial
records; 3. Other official documents; 4. Public records; kept
in this State, of private writings.™ All other writings are
private writings. (Section 1889.)

Under these sections it has been repeatedly held that all
writings by public officers in the course of their duties are

not necessarily “public writings". (Pruett v, Burr, 118 Cal.
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App.2d 188 (1953); Coldwell v. Board of Public Works, 187 Cal.

510 (1921).) A record in a public office is a "public writing”

énly if it is itself an act or rerord of an act of a public

officer. (Mushet v. Dept. of Public Serwice, 35 Cal. App. 630

{19173+) In Coldwell v. Board of Public Works, the Supreme Court
hﬁid Phat Ya large number of incompleted and unapproved maps,
plans, eétiﬁates; studies; reports; and memorandd relsting more
or le8s directly to the Hetch Hetchy project; some of which [were]
prepafed or {were] in the course of preparation by the City
Engineer's assistanté;some of which [had] been left there by
employess of previous administrations but none of which [had]
beeniflnéily approved by the City Engineer or filed with the
Board of Public Works or made a part of any public or official
transaction" were not public writings within the meaning of
Section 1888 of the Code of Civil Procedure. The Coldwell case
invelved a citizen's attempt to secure by mandamus the right

to view and make copies of certain documents and data in the

City Engineer'*s office of the City of San Francisco. The
petitioner relied on Section 1832 of the Code of Civil Procedure
which gives all citizens the right to inspect and make copies

of "public writings". The Supreme Court; hcwever; held.that

this material did not constitute public writings until it
received "some official approval.”™ Until such time the documents
could not "be considered the aet or the record of an act of the

City Engineer or the Board of Public Works.™ Nonetheless, the
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court granted the petitioner the right to inspect the document

upon the authority of Political Code Section 1032 {now Government

Code Section 1227). This section states "the public records
t1d other matters in the office of any officer" are open to the
inspection of any citizen of the State. The Supreme Court
held that, although the City Engineer?'s records were nct public
writings, they were Y“other matters™ in the office of the City
Engineer and, therefore, were open to inspection. _
Section 1893 provides that a copy of a "publiec writing",
properly certified, is admissible as evidence with like effect
as the original writing. Subdivision (17) provides that a
properly authenticated copy of an "official record" is
admissible to prove the content of the record., It is possible
that the term "official records" may be narrowly construed to
be the equivalent of Ypublic writings"; hcwever; it is also
possible that the term "official records™ might be construed
somewhat more broadly. It may be construed to apply to any
records of an officer or pertaining to an office. Such an

interpretation would be much broader than the term "public

writings", since by statute the term "public writings" is limited

to the written acts or records of acts of public officers or
board of officers.  Inasmuch as it is unlikely that the term

"official records®™ can be given a narrower construction than

"public writings™, and since it is possible that it will be given

a broader construction, the staff recommends that Section 1893
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be amended as indicated in the tentative recommendation and
that Section 1901 be repealed. This recommended course of action

has been previously approved by the Commission.
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(Memo. # 39(2961)

AE:: EXHIBIT V

Research relating to C.C.P. Sections 1920-1926

AT the August meeting the staff was asked to review the cases
interpreting these sections. The Commission wanted to know whether
it is these sections that give force t¢ recitalzs in public documents
such as ordinances. The Commission also wanted to know 1f these
. sections permit the introduction of public documents without the testimony
of the custodian or some cther qualifying witness as ie required under
the Uhiform Business Reccxds as Evidence Act.
These sections heve been considered in part by the Commission on
8 previcus occasion. When the Commission considered subdiviaslion (15)

of Rule 63, it first deleted parsgraph {c) of subdivision (15). Paregraph

N

{e} permitted the introduction of statements in officials records if
the public officer who recorded the statement had e duty to investigate
and to meke findings upon the matter recorded. This deletion left
subdivision (15) with only paragraphs (a) and (b). These raregraphs
provided that a statement in a public record 'was admissible 1f a public
officer had a duty io make the report and either performed the act reported
or observed the evernt reported., The Commission concluded that (15),

as so modified, permitted less evidence to be intrceduced than may be
jintroduced under subdivision {13}, inasmuch a8 subdivision {13) does
not reguire the recorder to have observed or performed the act recorded.
As gubgivision (15), as so revised, was much more restrictive than
gubdivision (1%), the Commission decided to delete subdivision (15)

f entirely.
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In anelyzing subdivisions (15) and (13), reference was made
to Secticns 1920 and 1926 as well as the Uniform Business Records as
Evidence Act. The general conclusion was then reached that any
evidence admissible under Sections 1920 or 1926, and any evidence
admissible under subdivision (15) as revised, was also admissible under
subdivision {13). Not considered at that time was the question whether
Sections 1920 and 1926 dispense with certain foundational evidence which
15 required by subdivision {13). That will be considered et greater
length in this memorandum.

So far as recitels in ordinances and similar documents are concerned
the cases indicate thst Sections 1920 and 1926 are not necessary to give
these recitais any special validity. The presumption of verity which
attaches to recitales in public documents of varicus scorts 1z elther
crested by specific statute or £lows from the presumpbion--that official
duty was regular.:ty performed--stated in subdivision {15) of Section

1963. (County of San Diego v. Seifert, 97 Cal. 594 (1893) (ordinance);

Merced County v. Fleming, 111 Cel. k6 (1896) (ordinance); Brey v. Jones,

20 Cal.22 858 (1542) (tex delirquent 1ist); Rediker v. Rediker, 35 Cal.2d

796 (1950) (recital in foreign divorce decree); Boyer v. Gelhaus, 19
Cal. App. 320 (1912) (recital in tax redemption certificate).) Of
course, cases may be found in which Secticn 1920 has heen cited for
the proposition that a statement in a public record is prims facie
evidence of the facts recorded; however, it sppears likely that thege
cases could as well have been decided on the basie of the presumption

in Section 1963. A typical case is Pecple v. Ontario, 148 Cal. 625 (1906)

1n which a finding thet & petition was ected on at a regular or adjourmed

- meeting of the city council was held to be supported by minute entry

.-
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indicating that the meeting was an adjourned meeting. The court relied
on Section 1920 to arrive ot its decision. However, it seems likely that
the court could have relied on the presumption stated in Section 1963

Just as the court did in County of San Diego v. Seifert, supra, where a

similer problem was involved (regularity of meeting at which ordinance
was adopted).

Although many cases can be found in which the rule of Sections
1920 and 1926 has been stated and followed -- thet sn emtry in a public
record is prime facie evidence of the facts stated, there are other
cases indiceting that these sections do nct mean whet they say in all
situstions. There are a large group of cases which have held that entries
mede by officérs or boards of officers in the course of officisl duty

are inadmissible hearsay. For instance, in Ogilvie v. Aetna Life

Insurance Compeny, 189 Cel. 406 (3922), a written report of the findings
of the county sutopsy surgeon was offered in evidence. The Supreme Court
said thet the report should have been excluied zs it was hearsay. In

McGowan v. Los Angeles, 100 Cal. App.2d 386 (1950), a blood alechol

report from the county corcner's cffice was held inadmissible'because
no adeguate foundetion wag lald showing that the blood analyzed was
from the proper victim, even though the container of blood wes s0 labeled.

'Yet in Fichols v. McCoy, 38 Cal.2d #47 (1952) a similar blood alcohol

report was admitted beceuse a proper foundation under the Uniform .
Business Records as Evidence Act was lald.

These cases hold that Sections 1920 and 1926 do not make an official
report admissible when oral testimony of the same facts would be

inadnissible. (Reisman v. Los Angeles City School District, 123 Cal. App.2d

493 {1954).)} The McGowsn and the Nichols cases seem to indicate, as

-3
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does Pruett v. Burr, 118 Cal. App.2d 188 (1953), that in some instances

a foundation under the Uniform Business Records as Evidence Act musi

be laid even though the document is an official record and contains an
entry by a public officer. There are, however, other cases involving
public records and reports in which the foundational requirement set
forth in the Uniform Business Records as Evidence Act was not laid. For

instance, in Pecple v. Williams, 64 Cal. 87 (1883), a census report

certified by the superintendent of the census was admitted to show the
population of the City of Sants Barbara. The cexrtified copy sufficiently
identified the document, but there is no indication that any witness
was cellied to testify as to the mode of the document's preparation.

Similariy, in Vellejo ete., R.R, Company v. Reed Orchard Company, 169

Cal. 545 (1915}, & report of the State Agricultural Society showing
the production of various counties in pounds, tons or other measures
was held admissible even though no gualifying witness was called. It
should also be noted that these cases alsc involved official records
containing reports based on informetion not known personally to the
recording officer.

Thus, it appears -that in some cases it is necessery to call a
witneas to qualify the official reports under the Business Records as
Evidence Act and in other cases it 1s not necessery. In scme cased an
official report has been held inadmissible because the recording officer
could not give cral testimony as to the same facts; yet in other cases
official records have been admitted under these sections when the officer
who made the report could not have testified orally to the same facts.

So far as reporte based on hearsay are concerned, the cases admitting
such reports can probably be explained by the fact that the

i
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admissible official reports are based upon statements which some person
had a legal duty to mekte, The census records sre based on & grest many

individuel reports filed by individusl enumerwtors. In Orange County

Water District v. City of Riverside, 173 Cal. &pp.2d 137 (1959),

the admitted reports were bzsed upon reports of water users which were
filed with the water district as required by law. Thus, these cases
under enalysis do not seem to lay down & reguirement greatly different
from thet leid down by the Uniform Business Records as Evidence Act.
Under the Business Records Act, too, the report need not be of facts
peracnally known o0 the recorder so long as scmecne within the business
had a business duty to report them. {Witkin, Bvidence § 290.) Apparently,
officinl records are also admissible even though the recorder did not
have personsl knowledge of the facts recorded so long as scme person
had & legal duty to report the facts to him, Official records based
upon reports made by persons without such s legal duty seem to have been
held inadmiasible eas a general rule,

The a:;nly remaining probvlem, then, is: when is it necessary to call
a qualifying witgess? Perhaps the fact that some cases admit official
records without a qualifying witness end other cases do not may be
explained by the fact that in some cases the court may take judicial notice
of the manner in vhich the report was prepared and in other cases it

cennot. For instance, in the Orange Counby Water District case, the

court could determine the menner in which the report was prepared by
reference to the statute requiring the reports to be filed and YLy relying
on the presumptlion that the duty had been regularly performed. The same

may be sald of the census reports. As a matter of fact, in People v.

Wiiliams, supra, the court did cite the federal statutes setting forth
~5m
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the census procedure. The explanation .for MeGowan v. Los Apgeles,

supra, and Nichols v. MeCoy, supra, then wﬁuld be that the court bad

no wey of determining fér itself the method in which the coroner’s report
was prepared so as to tie the report properly to the victim. i{ence,

it was necessary for a quelifying witness tc {estify. Accident reports

{doel v. Los Angeles, 13A Cal. App.2d 295 (1955)) and other reports of

a similer nature (Behr v. Sants Cruz County, 172 Cal. App.2d 697 (1959))

would be inadmigsible undexr this rationale unless the qualifying witness
were ca.lled to testify thet the document contains a relleble report.

In the absence of such testimony, the court cemnct know whether or not
the report is based on statements of persons who had no duty to r'eport
the facts to the officer.

If the foregoing is a correct analysis of the cases, it appears
that subdivision (13) mey require & foundstion for the admission of
official records to be laid by the testimony of a witnese in all cases
while such & foundation is not required in all ceses by Sections 1920 and
1926. The language of subdivision (13) requires a qualifying witness
in all ingtances; but, apparently the cases construing Sections 1920 and
1926 do not require such a qualifying witness when the court is able
to take judiclal notice that the report wes prepared in a relilsble
manner, If the Commission wishes to preserve this aspect of Sections
1920 and 1926, it mey take either of two courses of actions:

(1) Subdivision (13) may be revised by a.ddiné s provision that
& record may be identiflied and its mode of preparatioﬁ determined by
evidence o‘bhér than the testimony of the custodian or other gqualifying

witness. This revision would permit the court to determine the

-
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trustworthiness of the record by taking judicial notice of the statutory
requirements for the preparation of certain records.
(2) Ancther method of preserving the principle of Sections 1920 and
1926 would be to approve & mcdified version of subdivision (15). Such
& version would read as follows:
,(15) Written reporte made by a public officer or employee
of the United States or of a state or territory of the United
States, if the judge finds that the making thereof was within
the scope of the duvhy of such officer or employee and thsat
the sources of information, method apd time of preparation
were such as to indicate its trustworthiness.
Such a subdivision would, in effect, preserve the existing law by
permitting the court to determine the trustworthineseg of the record
either by the testimony of a qualified witness or by taking judicial
notice of the methed in which the record was prepared,
If either revision is epproved, the siaff dbellieves that Sectlons
1920 and 1926 may be repesled without changing existing law relating
tc the admission of official reports. The Commission hes previously

approved the repeal of these sections.
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g/22/61
First Supplement to Meworandum No. 39(1961)
Subject: URE - Hearsay (Statements Relating to Boundary)

There is & common law exception te the hearsay rule that has been
recognized in Californis cases even though it is not recognized in existing
Californie statutes or In the URE. Because it appears neither in our
present statutee nor in the URE, it has not as yet been considered by
the Commission. The exception permits the introduction of the sfatements
of deceased, distinterested persons upon questions of boundary. The
exception is a narrow one and has received but limited application;
however, it is presented to the Commlssicn so that the entire field of
hearsay evidence in Californis may be considered.

The California cases have defined the scope of the exception ss
follows:

[TIhe declarations on a gquestion of boundary of a deceased
person, who was in a situstion to be acquainted with the matter,

and who was at the time free from any interest therein, are

admissible, and whether the boundary be one of a genersl or

public interest, or be one between the estates of private proprietors.
[Morton v. Folger, 15 Cal. 275, 280 (1860) per Field, C.J.]

The declarant, apparently, must have direct knowledge of the subject
metter of his declaration. In the Morton case, supra, the testimony
given in another action between other perties of the surveyor who
originally laid oubt the boundaries of John A. Subbter's grant was held
admisaible, the swrveyor being dead and his declaration relating to the

location of the lines he had surveyed. In Morcomv. Baiersky, 16 Cal.

App. %80 (1911), an 1870 mep of a subdivision prepered by the surveyor

-1~
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who prepared the recorded subdivision map wés held admissible on a question
of boundary. Cited with approvel in the Morton case were numerous cases
from other jurisdictions with similar holdings edmitting statements

such as that of a chain carrier in a survey party as to the location of
eértain monuments. A declaration of a surveyor as to the location of
boundaries and monuments, however, is inadmissible 1f the surveyor was

not the one who originally ran the line or established the mopument in

question. (Almaden Vineyards Corp. v. Arnerich, 21 Cel. App.2d 70L (1937);

Spencer v. Clarke, 15 Cal. App. 512 (1911).)

Chief Justice Field indicated, and Wigmore (Evidence (3d ed.) §§ 1563
et seq.) corroborates, that the exception has been recognized in many
Jurisdictions in the United States. It arose because in the early
unsettled condition of this country, many boundaries would have been
unprovable if subsequent statements by the original surveyor or other
members of the survey party were inaedmissible. This was certainly the

case in Morton v. Folger, supra, for at the time that boundary line

was surveyed, there were only nomadic Indians in the neighborhood. The
exception 18 of considerably less importance now that the State is
well ~-settled. Only three Califrornia cases have been found applying the
exception. One was in 1911 and two were in 1860.
If the Commission believes the exception of sufficlent lmportance
to retain, the following additional subdivision of Rule 63 is suggested:
{(27.1) 1If the declarant is unavailable as a witness and had sufficient

knowledge of the subject, a statement concerning the boundary of land unless
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the judge finds that the stetement was made under such circumstances
that the declarant in mesking such statement had motive or reason to

deviate from the truth,

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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6/29/62

Memorandum No. 43(1962)
Subject: Study No. 34(L) - Uniform Rules of Evidence

The State Bar Committee appointed to work with the Law Revision
Commission on the Uniform Rules of Evidence has approved the tentative
recommendation contained in the galley proofs previously sent to you.

See the letter from the Chairman of the State Bar Committee {Exhibit I -
attached blue pages).

The staff requests guthority to print the tentative recommendation
and study in the form in which it was previously sent to you. We propose
that 5,000 copies be printed. (We ordinarily print 3,000 copies of
recommendations and studies.) We do not propose that any policy on
charging for the report be adopted at this time. We plan to determine
the cost of producing an individual copy of the report when the pamphlets
are printed. We then will determine whether we can maske arrangements for
the sale of the pamphlets on a reasonable basis. If we can, we will
bring the matter of sale of this pamphlet and other pamphlets back to
the Commission for a decision on the policy to be followed. We may, if
no unusual demand for the Hearssey Pamphlet develops, continue the present
policy of distributing our pamphlet publications free of charge.

We propose to add the foliowing sentence to the letter of transmittal
in the Hearsay Famphlet: "Only the tentative recommendation of the
Commission {as distinguished from the research study) is expressive of

Commission intent." We would add this sentence after the first sentence

-1-
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of the second paragraph of the letter of transmittal. {See galley proofs
previously sent to you.) A similar statement is contained in the third
bound volume. Nevertheless, that statement was not sufficient to prevent
Professor Kegel's views from belng attribtuted to the Commission in a

recent article on the Arbitration Statute. We alsc plan to add to the
letter of transmittal a brief statement concerning the method of pagination
used in the report.

Note that the Northern and Southern Sections propose certain matters
for reconsideration by the Commission even though the State Bar Committee
es & wvhole has approved the tentative hearsay recommendation as contalned
in the galley proofs we recently sent to you:

(1} The Northern Section is opposed to Rule 63(6) as revised by
the Commission and requests that the Commission reconslder its position.
See Mimutes of Northern Section atiached as Exhibit II (yellow pages).
Compere position of Southern Section of State Bar Committee on this
motter (Exhibit III- pink pages). Both the Northern and Southern Sections
suggest that Rule 63(6)}{b) be deleted as unnecessary.

(2) The Northern Section is opposed to Rule 63{10) as revised by
the Commission and requests that the Commission reconsider its position.
The Horthern Section suggests that the followlng lapguage added by the
Commission to Rule 63(10) be deleted: "except that a statement made
while the declarant was in the custody of a public officer or employee
of the United States or a state or territory of the United States, is
not admiesible under this subdivision against the  defendant in & criminal

action or proceeding."
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(3) The Southern Section approves Rule 63(21.1) but suggests

(M

that the Commission reconsider whether the requirement that the judgment
be "offered by one who was a party to the action or proceeding im which
the judgment was rendered" should be retained. BSee Mimutes of Southern
Section (Exhibit IIT - pink pages).

Exhibit IV (white pages) contains the text of Rule 63(6), (10) and
(21.1) as revised by the Commission.

. Regpectfully submitted,

John H. DeMoully
Executive Secretary
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Memo.No. 43({1962)
EXHIBIT I

LETTER FROM CHAIRMAN OF STATE BAR COMMITTEE
June 14, 1962

MR. JOHN H. DeMOULLY

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, Calirornia.

Re: Committee to Consider Uniform
Rules of Evidence

Dear Mr. DeMoully:

I have your letter of May 31, 1962 and have received the
report of the Southern Section with regard to the hearsay
exceptions.

I note that four members of the Southern Section partici-
pated in the final determination of that Section's position with
regard to the hearsay exceptions. Only three members of the
Northern Section so participated. Therefore, as Chairman of the
Statewide Committee, and with the approval of the two members of
the Northern Section other than myself who so participated, I
rule that the Committee as a whole has now approved the final
revision proposed by the Law Revision Commission.

However, the Worthern Section remains opposed to Sections
(6) and {10) of Rule 63, as revised by the Commission, and
requests that the Commission reconsider its position. As stated
in the report of the Northern Section of its meetings held on
May 1st and May 10th the Northern Section cannot see that an
purpose is subserved by placing the proposed subparagraph (b
in Section (6). The Constitution, after all, speaks for itself.
It does not require reaffirmation by statute. Furthermore, it
is not apparent to the Northern Section that any constitutional
provisions limit the admission of confessions. Furthermore,
the Northern Section feels that if a confession is voluntarily
made while a person is illegally detained there is no reason
why it should not be admissible. The same reasoning applies
to the similar exception found in Scction (10). .

Sincerely yours,

s/ Lawrence C. Baker

Lawrence C. Baker
Chairman Committee to Consider
Uniform Rules of Evidence
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{Memo, 43){1962) EXHIBIT IT

MINUTES OF MEETINGS

QOF

NCRTHERN SECTION OF
COMMITTER TO CONSIDER
RULES OF EVIDENCE

Two meetings of those membere of the Northern Section (for convenience
hereinafter called the "Committee”) who are concerned with the hearsay
rules were held on Mey lst and May 10th, 1962.

The Committee agreed with the analysis of the revisione by the law
Revision Camission (hereinafter called the "Commission") heretofore
rendered by the Chairman and accordingly proceeded to consider sections
(3), (4), (6), (10), (15), (16), (21} end (30) of Rule 63 and also o
Rule 64,

With respect to section (3} the Committee agreed that the changes !
nade by the Commission were improvements and accordingly approved ;
section (3), as revised by the Commission.

With respect to section (4) the fundamental difference between the
Commission and the Committee is that the Committee would confine the

admissibility of contemporansous end spontaneous statements to situa-

tions where the declarant is unavallable vhile no such limitation is |
imposed by the Commissicn. Upon further consideration it appears to
the Committee that the imposition of the limitation of unavailabdliity
springs from & misunderstanding by the whole Committee, both North and
South, of the fundamental basis of the hearsay exception for spontaneous
stetements. This basis is that such statMa, being spontanecus, have

a probability of trustworthiness greeter than might ordinarily be expected

wle
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Trom the declarant while on the stand, and being incepable of recapture

except by those who heard the statements, there is an intrinsic necessity L
for their use totelly independent of the declarant’s availability. The |
present California rule does not appear to require unasvailability of the

declarant, and from the standpoint of general principle Wigmore says:

“The Necessity Principle; Death, Absence etc., need not
be shown. It has already bBeen noticed (ante, § 1421} that
through the Exceptions to the Hearsay rule run two general
principles, one of which is that some necessity shell exist
for resorting to hearsay statements. This Necessity, for the
first six Exceptions, consists in the impossibility of obtmin-
ing fram that person testimony on the stand; for the seventh
it consists in the general) scantiness of other evidence on the
same subject; for the eighth, ninth, tenth, and eleventh, in
the practical inconvenience of requiring the person's attend-
ance upon the stand; and, for the thirteenth, in the superior
trustworthiness of his extrajudiciel statements as creating =z
necessity or at least a desirability of resorting to them for
for unbiased testimony. It is this last reason that suffices
equally for the present Exception. The extrajudicial assertion
being better than is likely to be obdtained from the same person

upon the stand, a necessity or expediency arises for resorting
to it.

This reeson, though rarely noted by the Courts, appears
clearly to be the sufficient one.' ' |

The Committee therefore approved section (i) as revised by the
Commission,

Turning to section (6) the Committee remains unable to agree with
the Commission's proposed paragraph (b} which reads:

"under such circumstances that it is ipadmissible under the _
Constitution of the United States or the Comstitution of this :
State." _ |
The Committee cannot see that any purpose is subserved by placing
such a provision in a statute, 'The Constitution, after all, speaks for !
itself, It dces not require reaffirmation by statute. Furthermore, it
is not apparent to the Committee that any constitutionsl provisions limit
the admission of confessions. In this respect in III Wigmore on Evidence,

3rd Ei., Sec. 822, it is said:
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"The principle upon which a confession is treated as sometimes
inadmigeible is that under certain conditioms it becomes
untrustworthy as testimony.

The ground of Aistrust of such confessions made in certain
situations is, in a rough and indefinite way, judicial
experience.”
{Emphesis the author's)
In Sec. 823 the suthor further says:

"Finally, a confession is not rejected because of any
connection with the privilege against self-incrimination.”

(Emphesis the author's)

The Committee, however, is aware of the holding in People v. Williams,

20 Cal. (2d) 273, that confessions obtained by physical abuse violates
due process of law.

In its most recent revision the Law Revision Commiesion has addeqd
a new subsection (c) which reads as follows:

"during a period while the defendant was illegally detained

by a publiec officer or an employee of the United States or a

state or territory of the United States."

The Cormittee fails to find any relevancy of this subparagraph to
the question of admissibllity of confessions. If a confession is
voluntarily made while a person is illegally detained it eppears t¢ the
Committee that there is no reason why it should not be admissible.

The Committee therefore disapproved the revision of the Commission
end approved the original URE version as heretofore revised by the
Coemittee.

With respect to section (10) the Committee cannot find any cbnnection

between the following langusge added by the Commission:
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“"except that a statement made while the declarant was in

the custody of a publie officer or employee of the United

States or a state or territory of the United States, is

not edmissible under this subdivision against the defendant

in a criminsl action or proceeding.”
and the exception for declarations sgainst interest. As with the case
of confessions it would appear to the Committee thet there is no reason
why any declaration against interest, voluntarily made, should not be
admissible even though the declarant were in the custody of a publie
officer or enmployee.

The Committee therefore approved section (10), as revised by the

Commission, but with the elimination of the guoted matter above set forth.

Upon considerastion of section {15) the Committee concluded thet the
Commission's revisions substantially satisfied all of the doubts which
the Committee harbored with respect to the original URE version and
therefore approved section (15} as revised bty the Commission.

With respect to section (16) the Northern Section had originally
recommended that it be confined to vital statistics. As revised by the
Commission it has been 80 confined and, in addition, the Commission hes
eliminated certain unintelliigible phrases in the URE version.

The Committee therefore approved section {16) as revised by the
Conmission.

With respect to section (21), after further consideraticn the
Committee agrees with the Commissicn that, as revised by the Commissicn,
this section would not militate against application of those provisions

of law which in certain circumstances esttribute conclusivenesas to a

previous judgment against an indemnitee, It was noted that the Cummissinn'g

revision eliminates unintelligible language contained in the criginel

b
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URE version. The section, as revised by the Commission, was therefore
approved.

Section (30) next came up for consideration. The Committee believes
that the Commission's revision largely remcves the doubts of the Committee
with regard to the original URE version. The Committee suggests, however,
that a greater probability of trustworthiness might be attained if, after
the word "opinion", there should be restored the words '"which is of
general interest to persons engaged in an occupation”. This is merely a
suggestion and whether or not accepted by the Commission the Committee
approves the section in its present form as revised by the Commission.

With respect to Rule 64 the Committee agreed with the Commission
that the new discovery rules leave it unnecessary and therefcre approved
its elimination by the Commission.

The Northern Section therefore approves Rule 62 and 63 as revised
by the Commission except that it disagrees with the Commission's revision
of sections {6) and (10) of Rule 63. The Northern Section would also
suggest, merely as a caveat, that a certain qualification be added to
section (30) of Rule 63, as hereinbefore noted.

Statutory changes are approved.

TAWRENCE C. BAKER
Chairman Northern Section Committee
to Consider Uniform Rules of Evidence
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Memo. No. 43(1962)
EXHIBIT III

MINUTES OF MEETING OF SOUTHERN SECTION COMMITTEE
TO CONSIDER UNIFORM RULES OF EVIDENCE

(May 17, 1962]

The Southern Section of the Committee met on May 17, 1962, at Room
1111, Superior Qil Puilding, 550 8. Flower Street, Los Angeles.
Members present: Barker, Christopher, Henlgson, Kadlson
Members absent: Gromen, Newell, Schall
The meeting was held for the purpose of reconsidering certain of
the hearsay rules in the light of modifications made by the Law Revision
Commission (the "Commission"). These modifications are reflected in the
Commission's tentative recommendation concerning the Hearsay Article
which was distributed to the members of the Committee on October 19, 1961,
and later placed in galley precf form. References hereafter rade in these
minutes to the Commisslon's reviged drafts of the rules in guestion shall
be deemed, unless cotherwise stated, to refer to the Commission's draft
thereof as shown in the tentative recommendation distributed by the

Commission in October, 1961,

Rule 63, subdivisions {3} and (3.1)

These subdivisions relate to the admissibility in a present action
of testimony given in a former action. As recast by the Commission,
subdivision (3) applies only to situations in which testimony in a

former action is offered against a person who was a party to the former

-1-
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action. Subdivision (3.1), a new subdivision, covers those situations
in which testimony given in a former action is offered against a person
who was not a party to the former action.

The Committee reviewed the Commisslon's revised draft of these
subdivisions in the light of the draft of subdivision (3) previcusly
agreed upon by the Commilttee and the Commission. The Committee also
reviewed the analysis of these subdivisions made by lawrence Baker in
his report dated Jamuary, 1962.

The conclusion reached was that subdivision (3), as revised by the
Commission, when read together with the new subdivision (3.1) proposed
by the Commlssion, is & clearer and more precise statement of the former
testimony exception to the hearsay rule than the drafts previously
approved by the Committee. Accordingly, subdivisions {3) and (3.1)

in their presently revised forms were approved.

Rule 63, subdivision (4)

This subdivision relates to the admissibility of spontaneous
declarations.

The only substantlve change which the Commission seems to have made
from its previous version is the addltion of the word "act" to the list
of things which the declarant must have perceived, so that the phrase
which formerly read "event or condition" now reads "act, event, or
condition". This slight change was approved without dissent.

The Committee then reviewed, by reference to its files, the history
of what now seems to be the only remaining area of disagreement with the
Commission: namely, the need for a requirement that the declarant be

unavailable. The requirement of umavailability is not imposed by the
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Commission., Previously, the Committee had insisted that spontaneous
declarations be admissible only if the declarant were unavailable as

a witness or testified that he did not recall the event or condition
involved. It may be of some interest to note how this came t0 be

the Committee's view. The notes of the members of the Southern Section
who were on the Committee when this problem first was considered in 1958
indicate that the unavailability requirement, although not a requirement
under existing Celifornia law, was proposed by the Northern Section (at
a meeting held April 23, 1958) in an effort to place some restriction

on res gestae statements -~ the idea being thait, in the words of the
Northern Section, "trial judges use res gestae as an excuse for letting
in almost anything." The Southern Section, on the other hand, never
was insistent upon the reguirement that the witness be unavailable and,
at its June 7, 1958, meeting, voted to the effect that unavailability
not be & requirement for admisgibility of spontanecus declarations
because the very spontaneity of the declaration afforded a sufficient
basis for concluding that the declaration was trustworthy. However,

in a joint meeting on October 8, 1958, between the Committee as a whole
and the Commission, it was agreed, by a slight margin, that the Northern
Section'g views should prevail. This has represented the view of the
Comnittee as & whole up toc the present time.

It was noted that the Northern Section, at its May, 1962, meetings,
had reversed its former position and now agreed that unavailability of
the declarant should not be a requirement for the admissibility of
spontaneous declarations.

Upon further review of the problem of unavailability, the Southern
Jection agein affirmed what initially was its position: namely, that

-3-
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unavailability of the declarant should not be & requirement for

edmissibility of spontaneous declarations. Thus, the two Sections

now appear to be in agreement with each other and with the Commission.
Subdivision (4), as presently revised by the Commission, thereupon

was approved.

Rule 63, subdivision (6).

This subdivislon relates to the admissibility of confessions.

The Committee reviewed the history of its past disagreement with the
Commission on the matter of admigsibility of confessions. The Committee
previously has been of the view that the URE version of subdivision (6)
should be adopted with the following changes: (i) deletion of the word
"reasonebly" in subparagraph (b) and, in the same subparagraph, change
"public official" to "public officer or employee"; (ii) the addition of a
new subparagraph (c) which would read: "or (c¢) under such other circum-
stances that the statement was not freely or voluntarily made."

The approach which the Committee as a whole always has taken (and
which the Northern Section, judging from the minutes of its May 1962
meetings, still takes) is that the test which should govern the admissibility
of confessions is this: Was the confession freely and voluntarily made?

If so, it should be admissible. But if it was obtained under circumstances
which cast doubt upon its volﬁntariness, 1t should be inedmissible as a
matter of public policy, irrespective of the question of whether it was
likely to have been true or false.

The Commission's previous approach, as we understood 1%, was that the

test of admissibility should turn primarily on the issue of whether the

.
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circumstances were such that the confession was likely to have been false;
that the conduct of the authorities in obtaining the confession, although
important, is a secondary consideration.

Upon reviewing the Commission's redraft of subdivision (6), it appeared
to the menbers of the Southern Section that the Commisslon now has come
very close to the Committee's thinking on -the basic policy question. Under
the Commission's present draft, the judge must find that the statement was
freely and voluntarily made and, in addition, must find the existence or
non-existence of other c¢circumstances. In other words, the free and voluntary
nature of the confession ig an inherent condition which now must be met in
all cases. This represents a substantial and important deviaition from some
of the Commission's earlier drafts which made the likelihood of truth or
falsity the sole or prineipal test, but which did not require a finding
that the confession must have been freely and voluntarily made.

With respect to subparagraph {b) of the Commission's revised draft,
the members agreed with the Northern members that reference to the
constitutional problem probably is unnecessary. However, they could see
no harm in including the language of subparagraph [b).

With respect to subparagraph (c¢) of the Commission's revised draft, a
mwajority of the members present agreed with the Commission that, as a
matter of public policy, illegal detention should deprive the authorities
of the right to use a confession obtalned during the period of illegal
detention. Mr. Henigson, however, was in favor of deleting subparagraph (c)
on the ground that the advantages which result from the use of confessions
which are actually freely and voluntarily made {although they happen to have

been made during a period of illegal detention) outweigh the public policy
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that is served by excluding such confessions. Thus, Mr. Henigson
would agree with the Northern Section that the gquestion of illegal
detention should not te a factor.

By a majority vote [Henigson dissenting only with respect to
subparagraph (c), which he would deletel, tne members voted to
approve subdivision (6) in the form presently revised by the

Commission.

Rule 63, subdivision {10}

This subdivision deals with the admissability of declarations
against interest.

The Commission's presently revised draft of subdivision (6)
appears to be substantially the same as that previously approved
by the Committee, except that:

(1) the Southern Section of the Committee previously has

insisted upon inserting, at the outset, the words "except as

against the accused in a criminal proceeding";

(ii) the Commission now proposes to add, at the end of

subdivision (10), language reading as follows: "except

that & statement made while the declarant was in the custody

of a public officer or employee of the United States or a

state or territory of the United States is not admissible

under this subdivision against a defendant in a criminal

action or proceeding."

The Southern Section previously has insisted upon some restriction

upon the use of third-party declarations against interest as against an
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accused in a criminal proceeding because of its fear that, in the
absence of such a restriction, the prosecution cculd, for example, put
the squeeze on a co-consipirator (not the accused) to make a
declaration whick implicates both the declarant and the accused and then
use that declaration against the accused without having to comply with
the requirements of subdivision {9) [relating to admissibility bf
declarations of co-conspirators].

After reviewing the new language which the Commission prcposes
to add to subdivision (10), the Southern Section concluded that the
inclusion of that new language would serve a very material and
salutary purpose and would go a long way towards reducing the previocus
fears of the members of the Southern Section that subdivision {10)
would serve as a vehicle for getting around subdivision (9). Although
the Northern Section apparently saw no useful purpose in the new
language, the members of the Southern Section thought otherwise. It
seemed to them that the new language makes a logical distinction
between declarations which are likely to be trustworthy and those vhich
are not; that an extra~judicial declaration agsinst interest which is
made by a third party {not the accused) against the accused is
inherently more credible if made while the declarant is not in custody
of the authorities than it is if made while the declarant is in custody.
The conclusion finally arrived at was that the new language which the
Commission proposes to add to subdivision (10) represents an acceptable
compromise which meets to a substantial degree our previous objections

to making third-party declarations against penal interest admisgsible
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as against an accused in a criminal proceeding. The Southern Section
members believe that 1t is not likely that a third person, particularly
8 co-conspirator, will make a declaration against interest whizh
implicates himself and the accused unless the declarant is in custody
when he makes the declaration, and that if the declarant makes the
declaration while not in custody the statement is likely to be true.
Accordingly, the Commission's revised draft of subdivision ({10)

was approved.

Rule 63, subdivision {15)

This subdivision relates to the admissibility of written reports

made by public officials in the performance of their duties.

It was noted that the Commission now has revised subdivision (15)
to eliminate subparagraph (c) of the URE version of this subdivision.
Subparagraph {(c¢) would have made admissible written reports made by an
offieial whose duty wes merely to "investigate” the facts {i.e., a
police offlcer who 4id not observe the accident but merely lnvestigated
it afterwards). Also, the Commission's revised draft would substitute a
general provision stating that the admissibility of official reports
is dependent upon a fihding by the judge that the sources of information
for, and the metaed of preparation of, the report are such as to indicate
the trustworthiness of the report. Thils is basically the same approach
that 1s used in determining the admissibility of business records.

The Committee concluded that applying the same approach to the

problen of admissibility of official records as is used in connection
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with business records is a practical solution to the problem. The
Committee also decided to withdraw its former insistence that there
be restrictions imposed upon the admissibility of official reports
when the reporting official is employed by a governmental agency which
is a party to or has & direct interest in the litigation. The
Committee is willing to accept the argument that if the agency whose
employee prepared the report has an interest in the litigation, this
fact can be handled by treating i1t as something which goes to welght,
bias, etec., and that a rule of complete exclusion may be unnecessarily
harsh and may serve to keep out vital information which otherwlse may

not be obtainable.

Rule 63, subdivision (16)

This subdivision relates to the admissibility of reports made by
persons who are not public officers but who nevertheless have a
statutory duty to make reports.

It was noted that the Commission's revised draft apparently
accepts the Northern Section's view that the only reports which should
be made admissible by subdivision {16) are those of the vital statistics
variety (birth, death, marriage). The Southern Section, although of the
view that the URE version of subdivision {16) is far too broad,
previously has been reluctant to limit the application of subdivision (16}
to reports of birtn, death, and marriage, pointing out that there are |
many other types of reports that generally are reliable and contaln
informetion that it would be difficult to obtain from other sources

[examples are ships' logs, shipping registers, timber reports, surveyors!'

-g-
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reports, etec.}. However, the Southern Section has been unable to come
up with any workable formula which would distinguish between those
types of reports concerning which there would be little controversy and
those whose reliability might be subject to serious question.

Upcn reconsideration, the Southern Section decided to accept the
views of the Northern Section and the Commission, and to approve
subdivision {16) in the form approved by the Commission. Many
reliable types of reports of the non-vital-statistics variety probably
could come into evidence under some other hearsay exception, particularly
the business records exception.

Attention was directed to the fact that In the Commission's galley

proof of subdivision {16} the word “"fetal" is misspelled "fatal”.

Rule 23, subdivisions (21) and 21.1

These subdivisions relate to the admissibility of a prior judgment
obtained against X when X thereafter brings an action against ¥, based
on the former judgment, to recover on an indemnity agreement with Y
or to enforce a warranty given by Y to X.

The members of the Section concluded that the Commission's
revised sutdivision {21) sufficiently clarifies the ambiguities which
the Committee had objected to in former drafts. Therefore, the
Commission's redraft of subdivision {21) was approved.

With respect to the Commission's new subdivision (21.1), the
Committee agreed to approve the Commission's draft subject to receiving
an explanation from the Commission as to why subdivision (21.1} should

be limited only to situations in which the Judgment is cffered by a
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person who was & party to the action in which the Jjudgment was
rendered. The Southern Section mewbers cannot readily see why it

should make any difference whether the judgment is offered by a party

or by & non-party.

Rule 63, subdivision (30)

This subdivision relates to the admissibility of matters contained
in commercial lists, etc. which are generally relied upon as accurate
by persons 1n the trade.

After some discussion, it was declded to approve the Commission's

draft of subdivision {30).

Rule 6i.
The Committee agreed with the Commission's view that the new
discovery rules probably make Rule 64 unnecessary, and, therefore,

the Commission's sction in deleting Rule 64 was approved.

Statutory changes

The statutory changes recommended by the Commission were approved.

Summary

As a result of the action taken at this meeting and at previous
meetings, it now appears that the Southern Section is in full agreement
with the Commission with respect to the entire Hearsay Article

[Rule 62 though 66.1, inclusivel.

Stanley A. Barker
Vice-Chairman
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Memo, L3(1962)
EXHIRIT IV

TEXT OF RULE 63(6), (10} AND {21.1) AS REVISED

Subdivision (6): Confessions

(6) Im-e-erimiral-precceding-as-egainsi-the-aceusedy-a-previeus
stetement-by-him- relntive~io-the-offense~charged-4fy-and-andy-4£5-the-
judge~finds~that-the-aceuged-vhea-pakl pg-the- staieneni-was-conEeicus
aad-was-eapable- ef-understapding-what-he-satd-and-did;-and-that-ke-wvas
Be%-indueed-to-make~the-ctatenens-{al-under- conpuleion-or-by-infliction
ox-threats-of-infiiesion-of-puffering-upon-hin-or-apotheyy-or-by-protonged
interrogation-under- guch-eircumstanees-as-ta~vender-the-statemens
inveluntaryy-or-{e)-by-threaic-or-promises- concerning-action-4e-be-taken
by-a-publie-efficinld -with-referonen-io-ithe-erimey-3ikely-o-eause-the
aeeuscd-to-pake- Such-a- statement- fatsely, -aud-pade-by-a-person-vhen-the
aeeunsed-reassnnbly-bedieved-te-have-the-paver-px~authorisy-to-exeeuie

the-samed As againat the defendant in a criminal action or proceeding,

a previous statement by him relative to the offense charged, but only

if the Jjudge finds that the statement was made freely and voluntarily

and was not mede:

{a) Under circumstances likely to cause the defendant to mske a

false statement; or

(b) Under such circumstances that it is inadmissible under the

Cpnstitution of the United States or the Constitution of this State; or

{c) During & period while the defendant was illegally detsined by

& public officer or employee of the United States or & state or territory

of the United States.
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COMMERT

As revised by the Commission, paragraphs (a) and {b) and the
preliminary language of this subdivision substantially restate the
exisgting law governing the admissibility of defendants' confessions
and asdmissions in criminal actions or proceedings.
Paragraph (a) states a principle which is not only broad enough to
encompass 81l the situations covered by URE 63(6) but has the additional
virtue of covering as well analogous situations which, though not within g
the letter of the more detalled language proposed by the draftsmen of ?
the URE, are nevertheless within its spirit.

Paragraph (b) is technically unmecessary. For the sake of completeness,

however, it is desirable to give express recognition to the fact that any
rule of admissibility establlshed by the Leglslature is subject to the
requirements of the Federal and State constitutions.

Paragraph (c) states a conditlon of admissibility that now exists in
the federal courts but which has not been applied in the Californis courts.
This paragraph will grant an accused person a substantlal protection for |
his statutory right to be brought before a magistrate promptly, for the
rule will prevent the State from using the fruites of the illegal conduct
of law enforcement officers. The right of prompt arrasignment is granted
to assure an accused the maximum protection for his constitutional rights.
Paragraph (c) will implement thils purpose by depriving law enforcement
officers of an incentive to violate the accused's right to be brought

quickly wilthin the protection of our judicial system. 3
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Subdivision (10): Declarations Againat Interest

{10) -Subjeet-te-the-iimitaiiens~of-exeepsiens-(6)y If the declarant

is not a party to the action or proceeding and the judge finds that the

declarant is unavailable as & witness and had sufficient knowledge of the

subject, a statement which the Judge finds was at the time of the
sgseriion statement so far contrary to the declarant's pecuniary or
proprietary Interest or so far subjected him to the risk of civil or

criminal liability or so far reedered tended to render inmvalid & claim

by him against ancther or created such risk of meking him an object of
batred, ridicule or social disapprovai disgrace in the community that
a reasenable man in his position would not bave made the statement

unless he helieved it to be true, except that 2 statement made while

the declarant was in the custody of a public officer or employee of the

United EStates or a state or territory of the United States is not admis-

sible under this subdivisich agasinst the defendant in a criminal action

or proceeding. s

CCMMENT'

Insofar as this subdivision makes admissible a statement which was
against the declarant’'s pecuniary or proprietary interest when made, it
restates in substance the common-law rule relating to declarations asgainst
interest except that the common-law rule is spplicable only when the
declarant is dead. The California rule on declarations against interest,
which is embodied in Sections 1853, 1870(4) and 1946 of the Code of Civil
Proce&ure, is perhaps somewhat narrower in scope than the common-law rule.

The justifications for the common-law exceptions are necessity, the

declarant being dead, and trustworthiness in that men do not ordinarily
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make false statements against their pecunlary or proprietary interest.
The Commission believes that these Jjustifications are sound and that
they apply equally to the provisions of subdivision (10) which broaden

the common-law exception. Unavailability for other causes than death

creates as great & necessity to admit the statement. Reasconsble men are

no more likely to make false statements subjecting themselves to civil

or criminal 1liability, rendering their claims invalid, or subjecting them-

selves to hatred, ridicule or social disgrace than they are to make false

statements against their pecuniary or proprietary Interest.

URE 63(10) has been revised (1) to limit its scope to nonparty
declarants (incidentally making the cross reference to exception (6)
unnecessary); (2) to write into it the present requirement of Code of
Civil Procedure Section 1853 that the declarant have "sufficient
knowledge of the subject”; {3} to condition admissibility on the
unavailability of the declarant; and (4) to prohibit the use of such
a declaration against the defendant in & criminal case if the declarant

was in custody when the statement was made.

Subdivision (21.1): Judgment Determining Liability, Obligation or Duty

(£1.1) When the liability, obligation or duty of a third person is

in issue in & civil action or proceeding, evidence of a final judgment

against that person to prove such liability, obligation or duty, if

offered by one who was a party to the action or proceeding in which

the Judement was rendered.

COMMENT
This subdivision supplements the rule stated in subdivision (9){c).
Together, they codify the holdings of the cases applying Section 1851

of the Code of Civil Procedure.
™
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12/5/62
Memorandum No. 83(1962)
Subject: Program for 1965 Legislative Session

The staff belleves that this is an sppropriate time to determine
the topiecs that we will work on dquring the next two year period. This
nemprandum contging the staff's suggestions on this subject.

Attached as Exhibit I (yellow sheets) is a description of each
toplc on our current agends. Exbibit IT (green sheets) attached indicates
the status of each such topic,

We obviously cannot cover gll the toplce on our current agenda by
1965. It is desirable to eliminate some toplcs now from further con-
sideration during 1963-64. It would also be helpful to the staff if
the Commission could tentstively establish scme sort of priority for the
various topics that we plan to consider if time permits during 1963-6k.
We do not recommend that we devote the mdjor portion of our time to fhe
sibject of sovereign Immunity.

Listed below are the topics that the staff recommends we consider
for study during 1963-6k. Any topic not listed would not be given
further consideration during this period {except, perhaps, to drop the
study from our current agenda of topics). The topics ere listed in the
order that we were authorized to study them by the Leglslgture. We
suggest that we begin our study of the Privileges Article of the Uniform
Rules of Evidence at the Jamary meeting.

STUDY NO. 52(L) -~ SOVEREIGN IMMINITY
(1)} Adjustments and Repeals of Special Statutes. We plan to present

-1-
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o tentative recommendstion on this subject as soon as we can
prepare it. We hope that it will be possible to take care
of these édjustments and repeals in 1963, If not, it should
be a top priority for 1965.

(2) Dispolved Local Public Entities. The staff and the Commission

have devoted considerable time to a tentative recommendation on
this subject. We had to abandon our efforts to prepare it in
tiﬁe fof the 1963 session. The staff would do the necessary
additionél regearch on this subject.

(3) thée_ggglpyee? The research consultant’s study points up the

necesglty of having statutory provisions that indicate how one
cen determine the public entity charged with the torts of
certain employees -- for example, superior court judges. The

staff would do the necessary additional research on thie subject.

(4) Adaitional portions. We plan to have three sdditional research
studies pfepared on the ﬁprtiops of this subject that are most
in need of study. We ha%é]diécussed poasibie gtudies with ¢ur
researcﬁ coﬁsultant, Professor Van Alstyne. He will hamd out
matérial at the meeting inﬁicating s mumber of areas that are in

need of study.

STUDY §0. 53(L) - PERSONAL INJURY DAMAGES AS SEPARATE PROPERTY AND
STUDY NC. 62 - IMPUTED CONTRIBUTORY NEGLIGENCE UNDER VEHICLE CODE SECTION
17150

The Commlisalion determined that +this is a matter that should recelve
a top priority for the 1965 sesgion. The State Bar is interested in
aeéing that this mafter ig studied.,

-
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STUDY NO. 57(L) - LAW FELATING TO BAIL

We have what appears to be a good research study on this subject. We
would like to make a recommendation to the 1965 legislative session if
possible. We would not give this g high priority, but we believe that this

is an area of the law that should be studied.
STUDY NO. 34(1) - UNIFORM RULES OF EVIDENCE

(1) Privileges Article. We have the research study for this portion

set in type. The staff and the Commlssion have already devoted
considerable time to consideration of this portion of the study.

(2) Rules 67-72 -- Authentication and Content of Writings. We bave

the research study for this portion set in type. This portion
would be almost essential if we are to make a recommendation
relating to the hearsay article to the 1965 Legilslature.

(3) Additionsl portione. The portions of the Uniform Rules not

listed above (excluding the hearsay article) include:
Article I. General Provisions {5 pages)
Article IT. Judicial Notice (3 pages)}
Article III. Presumptions (2 pages)
Article IV. Witnesses (2 pages)
Article VI. Extrinsic Policies Affecting Admissibility (5 psges}
Article VII. Expert and Other Opinion Teetimony (3 pages)
(By pages, we mean the mumber of pages devoted to the particular
article in the pamphlet containing the Uniform Rules of Evidence).

We are not suggesting that we attempt to cover all the matters
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STUDY KO.

(2)

(3)

above listed. GSome of the Articles -- 1ike Presumptions --
would be very difficult. It is interesting to note, however,
that the Hearsay Article covers 15 pages, the Privileges
Article covers 12 pages and the Authentication Article covers
L pages.

The staff suggests we defer making any decigion on vwhat
additional portions of the Uniform Rules, if any, we will study
during 1963-64 until we have completed a tentative recommendation

on the Privileges Article and the Authentication Article.

36(L) - CONDEMNATION IAW AND PROCEDURE

Evidence, We submitted a recommendsation on this in 1961. The

bill passed the Iegislature but was pocket vetoed by the Governor.
Our consultant advises us that thls is probably the most important
area. of study on this toplc. There are only two dlsputed matters
in the proposed legislation.

Moving Expenses. We submitted a recommendation on this in 1961.

The bill was referred to interim study to determine how much

it would cost public entities. Recent federal legislation
permits federal funds to be used for this purpose by States.
There is no dispute on the legislation except. for the basic
policy. However, the legislation will need to be made conslstent

with the federal legislation.

One new study. We will submit a recommendation as to the particular
new aspect of this subject that should be studied after consulting

with our consultant and with the Department of Public Works.

e
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STUDY NO. 42 - TRESPASSING IMPROVERS

We have a research study set in type on this subject. From time
to time in the past the Commission has considered this subject but has
never been agble to agree on a basic spproach to the problem. We would

like to dispose of this subject.

STUDY NO. 46 - ARSON

We have & research study set in type on-this subject. The staff
and the Commission have already devoted considerable time to the study
of the subject.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memo 83(1962)
EXHIBIT I

The following is en explenation of the scope of each topic
now cn the current esgenda of the Comission. If the topic is one
i

aseigned to the Commission upon req_ue%'t of the Commission, the

explonotion 1s taken (with a few exce#)tions) from the annual report

of the Commission where the particulsr toplc wos described.

Penal Code Section 1137 authorizes a written copy of the
court's instructions to be teken into the jury room in criminal
cases. It has been held, however, that Sections 612 and 614 of
the Code of Civil Procedure preclude permitting e Jury 1n s
civil caese to take a written copy of j e instructions into the
sz‘m 'I'here samto‘ne no rees T whar'hhe rule anthia

ate of its printed pamphlet

to iLxterested personl throughmxt ‘the B
on this mttar, 8 nmber

containing the remmmﬁation and st -'

to practical problens involved. in making & copy of the court'
instructions available to the Jur:,r in the jury room, BSince there
would not have been an adequate opportunity to study thase

pmblems and amend the bill during the 1957 Session, the Commission
determined not to seek enactmnt of t e pill but 4o hold the matter

for further study. |
Study No. 21:. A study relating to p%,it_ion sales.

This 1s a study to determine whet the provisions of the
Code of Civil Procedure relating to pariition sales and the
provisions of the Probate Code relating to the confirmation of -
sales of real property of estateg of deceased persons should be
mede uniform and, if not, whether there is need for clarification
a8 to which of them governs the c tion of private judicisl
pertition sales. (As expanded in 1959 - Res.ch. 218).
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Study No. 26: A study to determine whether the law relating to
escheat of perscnal property shlbuld. be revised.

In the recent case of Estate of Nolan the California District
Court of Appeal held that two sa.vingq bank accounts in California
totaling $16,000, owned by the estate of a decedent who had died
without heirs while domiciled in Montgna, escheated to Montana
rather than California. The Supreme bourt denied the Attorney
General's petition for hearing.

There is little case authority as o which state, as between
the danicile of the decedent and any pther, ie entitled to escheat
perscnel property. In some cases im'b.'l.jving bank accounts it has
been held that they escheat to the %cﬂi&ry state; in others,
that they escheat t0 the state in the benk is loeated. The
Restatement of Conflict of Laws takes| the position that personal
pro_perty shonld escheat to the siate l:I.n which the particular
property is administered.

In two recent cases Californias'’s c as the domicile of the
decedent to escheat personal propert has been rejected by sister
states where the property was being stered, both states

applying rules favorable to themselvqs. The combination of these
declsions with that of the California court in Estete of Nolan
suggests that California will lose oy gll around es the law now
stands. ‘

Study Fo. 27: A study to determine whejher the law reJati_ngi:.o
the rig_hts of a Eute:bive apmm&L should be revised.

The concept of "putative spouse” ‘been developed by the courts
of this State to give certain prope: rights to & man or & waman
who hes lived with snother as man -wife in the good faith belief
that they were married when in fact 'ﬂpey were not legally married
or thelr marriage was voida.‘ble and ha*s been annuiled. The essentlal
requirement of the statup of putative spouse is e good falth bellef
that & valid marriage exists. The ical situation 1n which putative
status is recognized is one where a riage was properly solemmized
but cne or both of the parties were , free to marry, as when a
rrior merriage had not been dissol or 2 lepal impediment maklng
the marriage vold or voldable exis .

The question of the property rights of the parties to en invalid
marriage generally arises when one of] the parties dies or when the
parties separate. It is now well setitled that upon death or separation
a putative spouse has the same rights as a legal spouse ln property
which would have been cammnity property had the couple been legally
married. This rule hes been develcped by the courts without the
ald of legislation. The underiying on for the rule apparently
is the desire to secure for s person meeting the good faith require-
ment the benefits which he or she believed would flow from the
attempted marriage. |

The courts have held that a puta‘t:.|ve spouse is not entitled to an
awerd of alimony. They have also held, however, that a putative wife

-2-

ki

. MJIN 0946




O has a quasi-contractual right to recover from the putative husband
{or his estete), the value of the services rendered to him during
marriage lese the value of support received from him. While in 21l
of the cases in which this right hasc}ieen recognized there was no
gquasi commmity property, it is not clear whether the existence of
such property would preclude recovery in quasi contract. The earlier
cages recognizing the guasi-contractual right all involved situations
where one spouse had fraudulently misrepresented to the other that
they were free to marry; the theory on which recovery weae allowed
wes that the defendant had been unjustly enriched by services rendered
in reliance upon his misrepresentation. But this rationale has
apparently been abandoned in two recept cases. In one, the defendant's
misrepresentation was innocent but recovery was nonetheless allowed.
In the other, there wme no misrepresentation but the court permitted
recovery on the ground that the defenfant had been guilty of misconduct
which would have constituted grounds for divorce had the parties
been married. : _

The Cormission believes that seversal guestions relating to the
position of the putative spouse warrant study:

1. 1Is the theory of recovery in qiasi contract either theoretically
proper or practically adeguate for the sclution of the problem pre-
sented? The theory seems to have been abandoned recently by the
courts, at least in pert, Moreover, it will not Justify recovery by

. one who has not been eble, because of illness or other incapacity,
to perform services which exceed in ue the support received; yet,
O in most circumstances, such a claiman has the greater practical need
for a recovery.

2. Should the existence of conduct which would he grounds for di-
vorce justify recovery without regard| tc misrepresentations? If so,
should it not be recognized that what is really Involved is quasi
alimony rather than recovery on the %iounﬂ of unjust enrichment?

3. ©Should a putative spouse be able to recover both quasi
comnunity property and quasi alimony?

4. Where cne of the spouses has died should the other spouse be
gilven substentially the same .rights which he or she would have had
'if the parties had been validly marri¢c1?

Study No. 29: A study to determine whether the law respecting
post-conviction sanity hearings shmld be reviseﬁ. '

Section 1367 of the Penal Code provides that a person cannot
be punished for a public offense while he is insane. The Fenal
Code containe two sets of provisions apparently designed to implement
this general rule. One set pertains to persons sentenced to death
and the other set to perscns sentenced to imprisonment.
~ Peraons Sentenced to Death. Secticms 3700 to 3?014 of the Penal
Ccde provide for a hearing to dete e whether a person sentenced
%0 death 1s insene and thus immune from execution. The hearing
procedure is initiated by the warden's certification that there is
good reascn to believe that the prisoner has become insane. The
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O question of the prisoner's sanity is then tried to a jury. If he
is found to be insene he must be taken to a state hospital until
his reason is restored. If the superintendent of the hospital
later certifies that the prisoner has recovered his sanity, this
gquestion is determined by a judge sm’c‘bh.ng without a jury. If the
prisoner is found tc be sazne he is returned to the prison and may
subsequently be executed.

The Commission believes that a numb{er of important questions
exist concerning the procedure provided for in Penal Code Sec-
tions 3700 to 3704, For example, why should the issue of the |
priscner’'s sanity be determined by & jury in the initial hearing
but not in a lster hearing to determine whether his reason has
been restored? Why should the statute explicitly state that the
prisoner is entitled to counsel on a hEa.ring to determine whether
he has been restored to sanity and make nd provision on this matter
in the case of the initial hearing? 8 thie mean that the
priscner is not entitled to counsel at| the initial hearing under
the rule expressic unius est exclusio hlieriug? If so, is this
desirable? Who hae the burden of proof es to the issue of the
priscner’s sanity and does thie differ| as between the initial and
leter hearings? ihat standard of sanity is to be applied? Shall
the court call expert witriesses? May the parties do so? Does the
priscner have the right to introduce eyidence and cross-examine
witnesses? In People v. Riley, the co held that (1) & prisoner
found to be inssne hes no right of apptal and {2) a unamimous

O verdict is not necessary because the hearing is not a criminal
proceeding. Are these rules dssira‘ble\? '

Persons Sentenced to Imprisonment. | Penal Code Section 2684
providea that any person confined to a state prison who is
mantally 111, mentally deficient, or may be tranaferred
to a state hospital upon the certification of the Director of
Corrections that in his opiniocn the rehabilitation of the
prisoner would be expedited by tres t in the hospital and
upon the authorization of the Director of Mental Hyglene, The
code containe no provision for a heariL‘lg of any kind and the
decigion of the Director of Correcti and the Director of
Mental Hygiene is final. If the supe endent of the state
hospital later notifies the Director Corrections that the
prisoner "will not benefit by further care and treatment in the
gtate hospital," the Director of Corrections must send for the
prisoner and return him to the state prison. The prisoner has no
right 40 a hearing before he is ret d to priscn. Secticn 2685
of the Penal Code provides that the time spent at the state hospltal
shall count as time served under ilie prisoner's sentence. ,

Sections 2684 and 2685 appear to present a number of important
questions. Does the standard provided for remeval of & prisoner
to the state hospital or for returning him to the state prison--
whether his rehabilitation would be expedited by treatment at the
hospital and whether he would not benefit by further treatment
there--conflict with the general ma.nda;te of Section 1367 that a

O person mey not be punished while he is insane‘? If so, should a
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different standard and a different procedure be estsblished to
avold the punisiment of insane prisoners? ©Should the time spent
in the state hospital by a prisoner ad',judged insane for purposes
of punishment be counted as part of time served under his
sentence?

Study No. 30: A study to determine vwhether the law respecting
Jurisdiction of courts in proceefings affecting the custog:g
of children should be revised. |

There are in this State various kinds of statutory proceedings
relating to the custédy of children. Civil Code Section 138
provides that in actions for divorce or separete maintenance the
cowrt may make an order for the custody of minor children during
the proceeding or at any time thereafter and may at any time modify
or vacate the order. Civil Code Section 199 provides that, without
application for divorece, a husband or wife may bring an action for
the exclusive control of the children;|and Civil Code Section 214
provides that when a husband and wife live in a state of separatiocn,
without being divorced., either of them may apply to amy court of
competent Jurisdiction for custody of the children. Furthermore,
anyone may bring an action inder Probate Code Section 1440 to

be appointed guardian of a child. |

These various provisione relating to the custody of children
present a number of problema relating to the jurisdiction of
courts; for exgmple: (1) Do they greant the courts jurisdiction
to afford an asdequate remedy in all possible situatioms?  {2) When
a proceeding has been brought under of the several statutes
does the court therea.fter have exclusive jurisdiction of all
litigetion relating to the custedy of the child? (3) Do the
several statutes conflict or are they inconsistent as to whether
the eourt awarding custody under them continuing jurdsdiction
to modify its award?

(1) There appear to be at least two situations in which the
only remedy of a parent seeking cust of a child is through a
guardianship proceeding umder Probate Code Section 11+1|0, Cne
is when g party to a marriage obtains ex e divorece in
Californis against the cther party vho has custo over the
children and resides with them in another state. If the second
party later brings the children to California and becomes &
resident of a county other than-the county in whidhthe divorce
was obtained, the only procedure by which the first party can
raise the question of custody would seem to be a guardianship
proceeding under Probate Code Seetion 1440 in the county where the
children reside. Although the divorce acticn remairs penﬂ.:l.ng as
a custody proceeding under Civil Code Section 138, the court cannot
enter a custody order because the children are residents of another
county. . A custody proceeding cennot bd brought under either
Section 199 or Section 214 of the Civil Code because the parents
are no longer husband and wife. Ancther situation in which a
guardianship proceeding may be the on?j available remedy is




when a foreign divorce decree 1s silent as to who shall have
- custody of the children. If the parties later come within the
Jurisdiction of the California couxrts, it 1s not clear whether
the courts can modify the fToreign decree to provide for custody
and, if so, in what type of proceeding this can be done. It
would appear deslrable that some type of custody proceeding
other than guerdienship be authorized by statute for these and
any other situations in which a guardﬂanship proceeding is now
the only aveilsble remedy to & parent seeking custody of his
chilad.

{2) The various kinds of statutory proceedings relating %o
custody also create the problem whethdr, after one of these
proceedings has been brought in ore ¢ ; another proceeding
undeér the same statute or under a different statute may de
brought in a different court or whether the first court's
Jurisdiction is exclusive. This question can be presented in
various ways, such as the following: ‘(a) If s divorce court
has entered e custody crder pursuvant ﬁo Civil Code Section 138,
may s court in ancther county modify t order or entertain a
guardianship proceeding wnder Probate Code Section 140 or--
assuming the diveorce was denied but jurisdiction of the action
retained--entertain a custody proceeding under Civil Code
Sectione 199 or 21k? (b) If a court hes awarded custody under
Civil Code Sections 199 or 21k while the parties are still
‘married, may another court later reconsider the guestion in a
divorce proceeding under Civil Code Section 138 or a guardian-
ship proceeding under Probete Code Section 1h40? (c) If a

guardian has been appointed under Frobate Code Section 1440, may
a dlvorece court or a court ascting purduant to Civil Code Sections
199 or 21L later award custody to the parent vho is not the guardian?

A few of these matters were clarifqed by the decision of the
California Supreme Cowrt in Greepe v. Superior Court, holding
that e divorce court which had awarded custody pursuant to Civil
Code Section 138 has continuing jurisdiction and & court in another
county has no juriediction to appoint a guardian of the children
under Probete Code Section 1440. The Bupreme Court stated that
the generel cbjective should be to avoid "unseemly confiict between
courta’ and indicated that a proper procedure would be to apply
to the divorce court for a change of vpnue to the county where the
children reside.

It is not clear whether the exclusiﬁe Jurisdiction principle
of the (reene case either will or should be applied in &1l of the
situations in which the question may arise. An exception should
perhaps be provided at least in the case vhere a diverce action
is brought after a custedy or guardianship award has been made
pursuant to Civil Code Seetions 199 or 214 or Probete Code Bection
1440, on the ground that it may be desirable to allow the divorce
court to consider and decide all matteks of domestiec relstions
incidental to the divorce.

(3) There appear to be at least twb additional problems of
Jurisdiction arising under the statutory provisicns relating to
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O custody of children. One is whether a court swarding custcdy under

: Civil Code Section 21% has continuing:jurisdiction tc modify its

) order. Although both Sections 138 and 199 provide thet the court

- : may later modify or amend a custody order made thereunder, Section
214 containe no such provisions. . her problem is the apparent
conflict between 3ection 199 and Sec‘t on 214 in ceses where the
rarents are separated. Section 199 presumably can be used to
obtain custody by eny merried person, [whether separated or not,
while Section 21k is limited to those persons living "in a state
of separation.” The two sections di.fl’er with respect to the power
of the court to modify its order and alsc with respect to whether
someone- other than a parent mey be awarded custody.

Stugl Ro. 3hu A study to determine whet.her the lsw of evidence
ould be revised $o confirm to|t iform Rules of Evﬁence'

rafted by the Netiooal Contert am ODEYH

Unifprm State Laws and & jmwea ‘try 1t at 1ts 193] anr

conference. .

This is & legislative assignment (' ot authorized by the Legisia,ture
upon the recommendation of the Cammis ion).

Study No. 35(L): A atuq.g_d de‘teminp wtmther the 1aw res*cti:
Hebeas corpus proceedings, in toe Lrial a0 & —
shouid, for th;e p__ ope of sinp)

This is & leg:.sla:tive assighment (pct authorized by the Legiala.ture
upon: the recommendation of the Commispion)

Study No. 36(L): A study to determinh vhether the law end procedure
relating to condemnation should be revised ib order to
sai‘jlmrd the " gropgrty Li@gts of private citizens.

This is & legislative'assignment {not authorized by the Leglslature
upon the recommendation of the Commission).

Study No. 39: A study to determine whether the law relating ‘o
- sttachment, garnishment, and prioperty exempt from execubion
should he revised. -

The Conmission has received seversgl commwnications bringing to its
attention anachronisms, ambiguities, [and other defects in the law of
- this State relating to attachment, shment, and property exempt
from execution. These comminications have raised such guestions as:
(1) whether the law with respect to farmers' property exempt from
execution should be modernized; (2) whether a procedure should be
established to determine disputes as |‘bo whether particuler earnings
of judgment debtors ere exempt from execution; (3) whether Code of
O Civil Procedure Section 690.26 should be amended to conform to the
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1955 amendments of Sectione 682, 680 ard £90.11, thus making it

O clear that one-half, rather than only one-guarter, of a judgment
debtor's earnings are subject to execution; (4) whether an attach-
ing officer should be required or empowered to release an attachment
when the plaintiff appeals but does not put up a bond to continue
the attachment in effect; and (5) vwhether a provision should be
enacted empowering a defendant against whom a writ of attachment
may be issued or has been issued to prevent service of the writ
by depositing in court the amount demshded in the complaint plus
10% or 15% to cover possible costs. |

The State Bar has had vaerious rélsted problems under considera-

tion from time to time. In a report to the Board of Governors of
the State Bar on 1955 Conference Resolution No. 28, the Bankruptcy
Committee of the State Bar recommended| that a complete study be
made of attachment, gernishment, and property exempt from execution,
preferably by the Lsw Revision Commiss _'-::-n. In a commuaication to
the Commission dated June 4, 1956 the of Governors reported
that it spproved this recommendaticn requested the Commiission
to include this subject on its eal of toples Belected for

study. |

Study No. 4%1: A study to determine whéther the Small Claims Court
Law shouwld be revised.

In 1955 the Commission reported to the Legislature that it had

received communications from several judges in varlious parts of

O the State relating to defects and gaps‘in the Smell Claims Court

Law. These suggestions concerned such matters as whether fees and
mileege may be charged in connection with the service of varicus
pepers, whether witnesses may be subpoenaed and are entitled to -

fees and mileage, whether the ncnetary Jurisdiction of the small

- cladms courts should be increased, vhether sureties on sppeal bonds
should be required to justify in all cases, and whether ‘the plaintiff
should have the right to appeal from adverse judgmert. The
Commissicn stated that the number and variety of these communications
suggested that the Small Claims Court merited study.

The 1955 Session of the Legislature|declined to authorize the
Commission to study the Smell Claims Court Law at that time. No
comprehensive study of the Small Cla Court Law has since been
made. Meanvhile, the Commission has received communications making
additional suggestions for revisiocn of [the Small Clsims Cowurt Law:

€.&., thet the small elaims court should be empowered to sét aside
the judgment and recpen the case when it is juet to do so; that
the plaintiff should be permitted to appeal when the deferdant
prevails on & counterclaim; and that tTe gmell claims form should

be smended to (1) advise the defendant that he has & right to

counterciaim and that failure to do so on a claim arising cut of

the same transaction will dar his right to sue on the cleim later

and (2) require a statement as to where the act occurred in a

negligence case.

This continued interest in revision, of the Small Claims Court Law

O induced the Commisslon again to requesi‘t authority tc make &

study of it.
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Study No. 42: A study to determine whether the law relating to
O the rights of a good faith improver of property belonging
to ancther should he revised.

The common law rule, codified in Ciwvil Code Section 1013, is
that when a person affixes improvements to the land of another
in the good failth bellef that the lend is his, the thing affixed
belongs to the owner of the land in the absénce of an egreement
to the contrary. The common law denieb the innocent improver any
compensation for the improvement he has constructed except that
vhen the owner has knowingly permitted or encouraged the
improver to spend money on the land vifhout revealing his claim
of title the improver can recover the yalue of the improvement,
and when the cwner sues for dameges fEE the improver's use and
occupation of the land the ilmprover can set off the value of
the improvement. !

About three~fourths of the atates
law rule by the enactment of "betterment statutes" which make
payment cf coupensaticm for the full ve of the improvement a
condition of the owner's ability to repover the land. The owmer
generally is given the option either tp pay for the Improvement
and recover possession or to sell the |l to the improver at
its value excluding improvements., Us nc independent action
is given the improver in possession, although in some states
he may sue directly if he first gives pp the land.

: Celifornia, on the other hand, grante the improver only the

O limited relief of set-off when the 1er sues for dsmages end
the right to remove the izprovement w thiz can be done. It.
would seem to be mjust to taks a Able impravment ’frcm one

ve ameliorated the cormon

give it to the owner as a complete W
be made for a more equitable ad.justment 'be'bween the two innocent
parties.

the :I.asue of inseaity :Ln or
or whether, if i‘t is re‘l‘-aéna

'Qn "hﬂ other ngeas.
Section 1026 of the Pensl Code prm' des that when e defendant
plesds not guilty by réason of insanity and alsc enters enother

plee or pleas he shall be tried first pn the other plea or pleas

and in such trial shall be conclusivelly presumed to have been sane

at the time the crime was committed. This provision was originally
interpreted by the Supreme Cowrt to reguire exclusion of all evidence
of mentsl condition in the first trial, even though offered to show
that the defendant lecked the mental cppacity to form the specific
intent required for the crime charged-re.g., first degree murder.
This interpretation was cri'bicized on ]the ground that a defendant
might be so mentally defective as to ’ole unable to form the specific

specific intent :I.nThe tr
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intent required in certain crimes and yet not be so lnsane as to
prevail in the second trial on the defense of insanity, In
1949 the Supreme Court purported to médify somewhat its view of
the matter in People v. Wells. The court's opinlon states that
evidence of the defendant's mental condition at the time of the
crime may be intrcduced in the first trial to show that the
defendant 4id not have the specifie iqrtent required for the
crime charged but not to show that he, could not have had such
intent. This dlstinction does not seém to be a very meaningful
or workeble one or tc meet adequately| the criticisms made of
the earlier interpretation adopted by|the court. A study should
now be made to determine (1) whether the separate trial on the
defense of insanity should be abolished, with all issues in

the case being tried in a single proc eding or (2) if separate
trials are to be continued, whether Section 1026 should be
revised to provide that any competent| evidence of the defendant's
mental condition shall be edmissible the first triael, the
Jury being instructed to consider it bnly on the issue of
criminal intent.

Study No. Wh: A study to determine dpether partnerel
~ unincorporated associafions shauld be pk

in thelr com
use of ficti

L nathEs w:mf

Code of Civil Progerl_ure Section 360 provides that when two or
more persons assoclated in any business transact such business
under a common name they may be sued by such common name.
However, such asscclates may not "br!.l#g suit in the cotson name.
In the case of a partnership or asscclation composed of meuy
individuale this results in an inoxrdinately long capticn on
the complaint and in extra expense filing fees, neither of
which appears to be necessary or Justified. .

Sections 2466 to 24TL of the Civil Code also heve a tearing
on the right of partrerships and unincorporsted associstions to
sue. These sections provide, inter alia, that a partnership
doing business under a fictitious cappot maintain sult on
certain causes of action unless it has filed a certificste
naming the members of the partnership, and that a new certificate
must be filed when there is a change in the membership, These
provisions, which have been held to be spplicable to wnincorporated
assoclations, impose e burden on partnerships and associaticns.

Study KRo. ll»i_ A study to determine 1whe1:her the law rela‘b
‘the doctrine of mituality of fmﬁ in suits Tor. sggciﬁ.c
- performance should be revised,

Civil Code Section 3386 proviﬂ.es:ﬁ

§ 3386. Neither party to an obligation can be
compelled specifically to perﬂorm it, unless the
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other party thereto has performed, or is compellable
specifically to perform, everything to whieh

the former is entitled under the same cbligetion,:
either completely or nearly so, together with full
campensation for any want of entire performance,

Section 3386 states substantially the doctrine of mutuality
of remedy in suits for specific perfo ce as it was originally
developed by the Court of Chancery. doctrine has been
considerably modified in most American jurisdictiocns in more
recent times. Todsy it is not generally necessery, to obtain
a decree of specific performance, to show that the plaintiff's
obligation is specifically enforceable, so long as there is
reasonable assurance that pleintiff's formence will be forthe
coming when due. GSuch assurance may provided by the plaintiff's
past conduct, or his econemic interest| in performing, or by grant-
ing a conditional decree or requiring the plaintiff to give security
for his performance.

Civil Code Section 3386 states a mu#h more rigid rule. It is
true that Section 3386 is considerably| ameliorated by Civil Code
Sections 3388, 3392, 3394 apd 3423(5) by court decisions
granting specific performance in caaes which would fall within
a strict application of the doctrine o*‘ mutuality of remedy. On
the other hand, the mutuality requirem#nt has in some cases been
applied strietly, with harsh results. !

On the whole, the California decisiy in terms of results may
not be far out of line with the more n end enlightened view
as to mutuslity of remedy. But inscfar es they have reached
gensible results it has often been with difficulty and the result
hes been inconsistent with a literal reading of Seetion 3386. And
not infrequently poor declsions have resulied. A atudy of the
requirement of mutuality of remedy in suits for specific performance
would, therefore, appear to be desira Le. .

Study No. U6: A study to determine whether the provigions of the
Penal Code relating to arson shahlﬂ be revised.

Definition of Arson. Chapter 1 of witle 13 of the Pepal Code
(secticis Bi7a to 45la) is entitled "Arson." Section ih7a makes
the burning of a dwelling-house or a related building punishable
by & prison sentence of two to twenty years. Section LiBa makes
the burning of any other building punipheble by a prison sentence
of one to ten years. Section 4li9a makes the burning of personal
property, including a streetcar, rail car, ship, boat or other
water craft, automobile or other motor| vehicle, punishable by a
sentence of cne to three years. Thus, in genersl, California
follows the historicel approach in defining arson, in which the
burning of a dwelling-house was made the most serious offense,
presumsbly because e greater risk to life was thought to
be involved. Yet in modern times the burning of other buildings,
such a8 & school, a theetre, or a church, or the burning of such

-11-

.MJN 0955 i



perscnal property as a ship or a railway car often constitutes
O a far graver threat to bumen life than the burning of a dwelling-
hovse. OSome other states have, therefore, revised their arson
laws to correlate the penalty not with the type of building or
property burned but with the risk to human life and with the
amount of property damege involved in B burning. A study should
be made to determine whether California should similarly revise
Chapter 1 of Title 13 of the Penal Cogi
Use of Term "Arson" in Statutes. en the term "mrson” is
used in a penal or cther statute, the question arises whether
that term includes only & violation of Penal Code Section L¥7a,
vhich alone labels the conduct which it proscribes as "arson,”
or whether it is also applicable to violations of Pensl Code
Sections “4Ba, 4hga, 450Ca and 451a, which define other felonies
related to the burning of property. For example, Penal Code
Section 189, defining degrees of murder, states that murder
committed during the perpetration of arson, or during attempted
arson, is murder in the first degree. | There :I.s nn’thing in that
section which makes it clear what is mesnt by "arson.” O the
other hend, Penal Code Section 64k, concerning habitual criminals,
refers specifically to "arson as defined in Secticn Mi7a of this
code," On the basis of these enac 8 it could be argued that
"argon” 1s only thet conduct which is proscribed by Section BlTa..
Yet in In re Bramble the court held that a violation of Section
448a was "arsom.” Thus, there is c:gidera‘ble doubt as to the

exact meaning of the term “arson” in relation to the conduct
O proscribed by Pensl Code Sections L 4Wga, k5Ca, and ’+51a.

Study No. 47: A study to determine whether Civil Code Section
1698 should be repeaied or reviqL d (modiflication of
‘eontracts).

Section 1698 of the Civil Code, which provides that a contract
in writing may be altered by a contr in writing or by an
executed oral sgreement and not otherwise, might be repealed.

It frequently frustrates contractual nten‘t Moreover, two
avoidance techniques have been devels by the courts which
considerably limit its effectiveness. | One techr__aique ig to hold
that a subseguent oral agreement modif & written contract .

is effective because it 1s executed, performance by one party
only has been held sufficient to render the agreement executed.
The second technique is to hold that subseguent. oral agree-
ment rescinded the original obligati and substituted a new
contract, that this is not an "alteration” of the written con-
tract end, therefore, that Section 1698 is not applicable. These
techniques are not a gatisfactory method of amelicrating the rule,
however, because it is necessary to e a lawsBult to determine
whether Section 1658 applies in a ticular case.

If Bection 1698 is to be retained, the question arises whether
it should apply to all contracts in writing, whether or not required
to be written by the statu'l;e of fra.uﬂﬂ or same other statute. It
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is presently held to apply to all contracts in writing snd is
thus contrary to the common law rule and probably contrary to

the rule in all other states.

This interpretation has been

eriticized by both Williston and Corbin who suggest that the
language is the result of an inaccurste attempt to codify the
common law rule that contracts requiréd toc be in writing can

only be modified by a writing.

Study No. 49: A study to determine wh

lether Section T031 of the

- Business and Professlons Code, W

hich preeludes an un-

licensed contragi

bor from bringing an action to _recover

-for wnrk doneé, . ahould be revised

[

Section 7031 of the Business and Py

§ 7031. HNo person engaged in
acting in the capaclty of a. coni

ofessione Code-providés:

the business or
ractor, may bring

or maintain any action in any court of this State

for the collection of compenssat

. formance of any act or contract
is required Ly this chapter wit

. proving thet he was a duly lice
all times during the performanc
contract. !

The effect of Section 703l is to ba
of any right to compensation by an- unl
- in an action on the illegal contract,
a mechanics' llen, or to enforce an ar
can show that he was duly licensed.

The courts have generslly taken the
requires a forfeiture and should be st
in the majority of reported cases forf
avoided. One technigue hes been to fi
a "contractor" within the statute, but
But this device 1s restricted by detai
Contractor's State Iicense Board govern

licenses and thie scope of the statutony requirements.

way around the statute has been to say
compliance with its requirements. In
been held not to apply to a suilt by an
agalnst an unlicensed genersl contract
act 18 aimed at the protection of the
ageinst a subcontractor. Simllarly, 1
suit by an unlicensed cobtractor apgain
- material. And the statute has been he

tractor is the defendant in the action.

But with all of these qualificati

o

on for the per-
for which a license
out alleging and
ged contractor at
of such act or

r the affirmetive assertion
icensed coniractor, whether
for restituticn, to foreclose
bitration award unless he

position that Section TO3L
rictly construed. In fact,
eiture appears to have been
nd that the artisan is not

is merely an "employee.”

led regulations of the
ming quellfications for
Another
that there was "substential"
addition, Section 7031 has
unlicensed subcomtractor
or on the ground that the
public, not of one contractor
he statute does not bar a

st & supplier of construction
1d not to apply when the con-

o;s Section TC31 has a wide

.

area of application in which it operates to visit a forfeiture

upon the contractor and to give the ot
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Many jurisdietions, taking into account such factors as moral -
turpitude on both sides, statutory policy, publiec importance,
subservience of economic position, and the possible Fforfeiture
involved, allow restitution to an unlicensed person. But in
California, Secticn 7031 expressly forbids "any action” and

this prohibition of course includes restitution. The court can
weigh equities in the contractor's favor only where the contractor
is the defendant. If the contractor is asserting a claim, equities
generally recognized in other Jurisdiqtions cannot be recognized
because of Section TO3L. !

Study Ne. 50: A study to determine whether the _lay. respecting
the rights of B WVM it ig sbendoned
by the lesaee should be revised. o

Under the older common law, s lessqr was regarded as having
conveyed away the entire term of yearg, and his only remedy upon
the lessee's sbandonment of the premises was to leave the property
vacant and sue for the rent as it bet dus or to re-enter for
the limited purpose of preventing waste. If the 1essor'repossessed
the premises, the lemse and the 1essom 8 rights against the lessee
thereunder were held to be terminated on the theory that the
tenaht had offered to surrender the p#emises and the lessor had
accepted. !

In California the landlord can leave the premises vacant upon
shandomment and hold the lessee for the rent. The older rule in
Californis was, however, that if he repossessed the premises; there
was a surrender by operation of law and the landlord lost any
right to rent or damsges egainst the lessee. More recently it
has been held by owr courts that if tﬁe lessor re-enters or re-
lets, he can sue at the end of the teym for damages measured by
the differerce between the remt due under the original lease and
the amount recouped under the nev lease.

Should the landlord not be given, lowever, the right to re-
enter and sve for dameges at the time of abandonment? In some
states this has been aliowed, with ceﬂtain restrictions, even in
the absence of a clause in the lease. And it has been held in
many states that the lspdlord may entér as agent of the tenant
and re-lease for a period not longer than the original leage at
{the best rent available. In this casd, the courts have said, the
landlord has not accepted a surrender | and may therefore sue for
damages. But this doctrine wes rep ated in California and it
is doubtful that it cen be made availgble to the lessor without
legislative enactment. ; v

Civil Code Section 3308 provides tﬂat‘the parties to a lease
mey provide therein thet if the lesseg breaches any term of the
lease, '
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the lessor shall thereupon be entlitled to recover from the
lessee the worth at the time of such termination, of
the excess, if any, of the amount of rent and charges
equivalent to rent reserved in the lease for the
balance of the stated term or any shorter period of
time over the then reasonable rental value of the
premises for the same period.
The rights of the lessor under such agreement shall
be cumulative to all other rights or remedies., . . .

Thus the landlord is well protected id California if the lease so0
provides. The question is whether he should be similarly protected
by statute when the lease does not so provide.

Study No. 51: A study to determine whether a former wife, divorced
in an action in which the court /did not have persg
Jurisdiction over both parties; shauld be pexmitte

- maintain an action for support.

%0

The California Supreme Court, after this study wes authorized,
held that an ex parte divorce does not terminate the husbend's
obligation to support his former wife. Hence, this study now
primarily involves the question of the procedure to be followed
to maintain an action for eupport after an ex parte divorce.

Study No. 52(L): A study to determind whether the doctrine of
sgvereign immmity should be modified.

This is a legislative assigmment ( ot authorized by the Legis-
lature on recommendation of the Commission).

The @octrine of govermmental lmmumity--thet a governmental
entity is not liable for injuries inf icted on other perscns--
has long been génerally accepted in this State. The constitu-
tional provision that sults mey be brought ageinst the Staete
"as shell be directed by law,"” dces not authorize suit agsinst
the State save where the Legislature has expressly so provided.
Moreover, a statute permitting suit against the State merely
waives lmmunity from sult; it will not be construed to admit
liability nor waive any legal defense which the State mey have
unless it contains exprese language to that effect

The general rule in this State is that a govermbental entity
is liamble for damages resulbting from ﬁegligence in its "proprietary’
activities.  But such an entity is not lisble Por damages
resulting from negligence in its "govermmental" activities
unless & statute assumes liability. An example of a statute
‘agsuming liability for damages for "govermmental" as well as
"sroprietary"” activities is the Vehicle Code which imposes
liability for negligent operaticn of motor vehicles on
governmental units.

The doctrine of sovereign 1mmun1ty has been widely eriticized.

T
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The distinction between "proprietary” and "governmental" functions
O is uncertain as to its application in particular cases with the
consequence that it is productive of much litigetion.

At the 1953 Conference of State Bar Delegates. a resolution was
adopted fevoring the abrogation of the |doctrine of sovereign
immunity snd sppointing a committee to study the problem. The
committee's report, dated August 5, 1954, presents an excellent
preliminary enalysis of the problem.and recommends that the study
be carried forward. |

Study No. 53(L): A gtudy to determine whether _Eersennl inju:ry
. Gepeges should bé separate property.

This is a legislative assignment (not authorized by the
Leglslature on recormmendation of the C gsion).

The study involves a consideration of Civil Code Section 163 5,
enac‘hed in 1957. This statute contains s number of defects. The
general problem will require & consideraticn of the rule imputing
the negligence of one spouse to the other. :

In this State the negligence of one spouse 1s imputed to the

other in any action when the judgment %:uld be community property.

A judgment recovered by a spouse in a perscnal injury gction
until the enactment of C.C. § 163.5 in |195T wes. commnity property.
Thue, when cne spouse sued for an inj caused by the combined
negligence of a third party and the other spouse, the comtributory
negligence of the latter was imputed to the plaintif¥, barring

O recovery. The reason for the rule was said to be that it prevented
the negligent spouse from prcfit:.ng, th ough his cammnity interest
in the judgment, from his own wrong. :

The State Bar has considered a numbér of proposals to change or
medify the former rule. These have included proposals that a
recovery for personal injury be made separate property (this was
the solution adopted in 1957 in C.C. § 163.5); thet the recovery
not include damages for the loss of services by the negligent
spouse nor for expenses that would crdinarily be peyable out of
community property; and thet the elements of dsmage coneidered
persconal to each spouse be made sepa-ra.‘t.e property.

Study No. 55(L): A atud&r ag to whether ) trial ccrurt should have
the power to require, as a copdition :
for a new trial, that the party oppo:
to the entry of ;Ment for demsge.
awarded by the jury. !

This is & legislative assignment (n&at authorized by the Legislature
upon the recammendetion of the Commission).

Study No, 57(L): A study to determine whether the laws relating
%0 bail should be revised.

This is a legislative assigoment (not authorized by the Legislature
upon recommendation of the Commission}. :

~16-
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Study No. 59: A study to determine whether California statutes
o relating to service of process by publication should be
revised in light of recent decisions of the United States
Supreme Court.

Two recent decisions by the United States Supreme Court have
placed new and substantial constitutional limitations on service
of process by publication in judieial proceedings. Theretofore,
1% had generally been assumed that, at least in the case of
proceedings relating to real property, service by publication
meets the minimum standards of procedural due process prescribed
by the Fourteenth Amendment to the United States Constitution.
However, in Mullane v. Central Hanover Benk & Trust _Co., decided
in 1950, the Supreme Court held unboﬁ;titutional' a New York

statute vhich authorized service on interested parties by publica-
tion in comnection with en accounting by the trustee of & common
trust fund under a procedure esteblished by Section 100-c¢(12) of
the New York Benking Law. The Court dtated that there 1s no
Justification for a statute authorizing resort to means less
likely than the mails to apprise persons whose nemes and addresses
are known of a pending action. Any doubt whether the retionale

of the Mullane decision would be applied by the Supreme Court to
cases imvolving real property was settied by Walker v. City of
Hubchinson, decided in 1956, which held that notice by publication
of an eminent domain proceeding to & land owner whose name was
known to the condemning city was a violation of due process.

O : The practical consequence of the Mullane and Walker decisicns
is that every state must now review its 'stla.tutory provisions for
notice by publication to determine whether any of them fail to
measure up to the requirements of the Fourteenth Amendment. A
preliminery study indicates that few, if any, Californie statutes
are questionable under these decisioris, inasmuch as our statutes
generally provide for notice by mail to persons whose interests
and whereabouts are knmm However, a comprehensive and detailed
study should be underteken to be certain that all Californie _
statutory provisicns which may be aff%cted by the Mullape and
Walker decisions are brought to light and that recommendations
are made to the Legislature for such dhanges, if any, as may be
necessary to bring the law of this State into conformity with
the requirements of the United States Constitutilon.

Study No, 60: . A study to determine whether Section 197h of the
Code of Civil Procedure should be repealesd or Ecgivised..

Section 1974 of the Code of Civil Procedure, enacted in 1872,
provides that no evidence is sdmissible o charge a person upon
a representagtion as to the credit of & third person unless the
representation, or some memorendum th;reof—, ‘be in writing and

elither subseribed by or in the hendwriting of the party to be
charged. ‘Section 197k is open to the criticism commonly leveled
at statutes of frauds, that they shelt.er more frauds thanp they
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O

prevent, This result has been avoided by the courts to a consider-
able extent with respect to the originel Statute of Frauds by
liberal construction of the Statute and by creating numérous ex-
ceptions to it. However, Section 1974 has been applied strictly

in California. For example, in Baron v. Lange an action in deceit
failed for want of a memorandum abaine{t & father who had deliberate-
ly misrepresented that hib son was the beneficiary of a la.rge trust

and that part of the principal would peid to him, thus inducing

the plaintlff to transfer & one-thizd ‘interest in his business on
the son's note.

Only a few states have statu‘tes 5 ar to Secticn 1971|- The
courts of some of these states have been more restrictive in epply-

-ing the statute than has Callifornia. us, some courts have held
-or 8a8ld that the statute does not applEr

to miarepresentatioms made
with intention to defraud but fraudulent intent will not. avoid
Section 197L. Apain, scme states hold the statute inappliceble
when the deferidant had an interest in the action induced, but this
interpretation was rejected in Bank of America v. ‘Iv_{gg;l;ern Caonstructors,
Inc. And in Garr v. Tatum the California court failed to apply
two Limitations to Section 197l which heve been applied to similer
statutes elsewhere: (1) comstruing a particular statement to be a
misrepresentation concerning the value of property rather than one
a8 to the credit of a third person; (E) refusing to apply the
statute where there is a confidential | elationship imposing &
duty of disclosure on the defendant, . Indeed, the only reported
case in which Section 1974 has been hel '_inapplicsble was one where
the defendant hed made the representation about a corperstion which
was his alter ego, the court holding that the representa:bion was
not one concerning a third person. |

Section 1974k was repedled as a part of an omnibus revision of
the Code of Civil Procedure in 1901 bz.{t this act was held void for
unconstitutional defec'ts in form. !

Study No.. 61 A study o det_, mine whejher the dqctrim._ of election
5t aiﬁ'grant agenda e

Under the common law doctrine of election of remedies the cholce
of one smong two or more inconsistent remedies bars recourse to the
others. The doctriné is an-aspect of the principle of res judicata,
its purpose being to effect economy of litigation and to prevent
harassment of a defendant through a series of actions, based on
different theories of liability, to obtein relief for a single
wrong. The common law doctrine has applied in cases where
the injured party sesks relief first ageinst ome person and then
egaingt anotherp, although one of its principel justifications,
svoldance of succesBive actions aga.ins a single deferdsut, is in-
applicable to such a situation. :

The doctrine of elsction of remedies has freguently been criticized.
In 1939 New York abolished the d.o_c'brin{e as applied to ceses involving
different defendants, on the recommendation of its Law Revision
Commissgion. ' ‘
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The law of California with respect to the application of the
doetrine of election of remedles to different defendants is not
clear., Our courts heve tended, in general, to apply the doctrine
only in estoppel situations--i.e., where the person asserting it
as o defense can show that he has been prejudiced by the way in
which the plaintiff has proceeded--and this limitaticn bhas been
recently applied in casee involving different defendants. In
other cases, application of the doctrine has been avoided by
holding that the remedies pursued agatnst the different defendants
vere not inconsistent. In still other cases which do no appear
to be distinguishable, however, the dbetrine has been applied to
preclude a plaintiff from suing one person merely because he
rad previcusly sued anocther, Since it is difficult to predict
the outcome of any perticular case in this State today, legislation
to clarify and modernize our law on this subject would appea.r to
be desira.‘ble : _ P

Study Ho. 62: A stiﬂﬂbo determine wbEther Vehicle Co@e Section 17150
. Bhould be reviged or revemled insofar as it imputes the
3he contributdry negligence of the driver of s ¥ebidle o its
owner,

The 1957 Legislature directed the Ccnmisaion to undertake a
study "to determine whether an award of damages made to a married
rerson in s personal in,jury action st ‘be the separate property
~ of such married person.” [Stwdy No. 53(L)] A study of this subject
involves more than & determination of the nature of property interests

in dameges recovered by a married pexson in a personal injury ection;
.4t also invdlves the question of the jextent to which the contridbutory
negligence of cne Spouse may be 1mpuded to the other.

Prlor to the enmaptment in 1957 CF Section 163.5 of the Civil
Code, damages recovered by a ma.rr:l.e& ‘perscon in a persgnal injury
action were ccmmit:r property. e, the courts imputed the
contributory negligem:e of one Bpouse to the cﬂ:her becsuse the
negligent Bpouse otherwise would share in the compensstion paid
for an injury for which he was part_iq,lly responsible. The result
was that a nonnegligent spouse was in meny instances totally deprived
of canpensation for injuries negligently ¢aused by others. Section
163.5 prevemts such imputation, but 11: has created many other
problems that need legialative solution,

The Commission's preliminary study of these problems ha.s
revealed another prcblem which ¢uts across suy recomendstion which
the Commission m:I.gh'b meke in regard to the property nature of a
married person 's personal injury 8. Many, 1f not most, actions
Tor the recovery of damages for per injury in which the con-
tributory neglig‘ence of a spouse ia .factor arise out of vehicle
accidstits. ~Because comtribubory negligehce is imputed to vehicle
owvners under Vehicle Code Section 17150, the potential results in
terms of liability are quite varied ?“‘1 conplex when an automobile
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carrying a married couple is involved in an accldent with a vehicle
driven by a third party and both the driver spouse and the third
party are negligent. Whether the innocent spouse may recover damages
from a negligent third party depends in large part upon such
factors--not germane to the question gf culpability--as whether the
automobile was held as community prop&r‘by or a5 joint tenancy
property and whether a husband or a w:hfe was driving when the
innocent spouse was injured. In many ‘s:.tuatlons, it is impossible
to predict with certainty what the resiit would be.

It is clear that 1f a vehicle is community property registered
in the name of the busband or in the names of both spouses, the
contributory negligence of the husbanq will not be imputed to the
wife, but the contributory negligence | ‘'of the wife will be imputed
to the husband. These resgults flow f:t*om the fact that the husband,
as menager of the community property, ‘is the only spouse who can
consent {within the meaning of Sect 17150) to the other's use
of the vehicle. Qr the other hand, the vehicle is commmity
property registered in the wife's ; the contributory negligence
of the wife will probably be imputed 't}o the husband end the husband's
contributory negligence may possibiy be imputed to the wife, but
these results are not predictable with certainty. It is also clear
thet if the vehicle is held in joint tenancy, the regligence of ome
spouse is mpu‘bed to the other in all, cases because ea.ch joint
owher mey censent {within the meamnglzof Section 17150) 4o the use
of the vehicle. However, if the vehic¢le is community property but
is registered in the names of both spouses jointly, 1t is not clear
whether the true nature of the property can be shown to prevent
imputing the contributory negligence q)f the husband driver to the
wife.

The protlems a.ris:.ng out of . Veh:l.(:le Code Section 17150 are ncot
confined to cases in which married pei'sons are invelved. If, for
example, an automobile owner is a passenger in his own automo'bile
and is injured by the concurring negligence of the driver and a
third person, he cannot recover demages from the third person, for
the driver's comtributory negligence is imputed o him. He could
formerly recover fram the driver on established principles but
Section 17156 of the Vehicle Code, originelly enacted to protect
sgainst fraudulent claims and collus:.ve suits, wes amended in 1961
to provide that the owner can no longer recover from the driver.
Hence, an innocent wvehicle owner, in.]pred by the concurring negligence
of his driver and another, can now recover demages frcm no one.

A primary purpose of Section 171§o would appear to be to
protect innocent third parties fram the careless use of vehicles
by financially irresponsible drivers. This protection is achieved
by its provision that a vehicle owner| is liable to an imnocent
‘third party for its negligent operatipn This policy is not, of
course, furthered by deprlving imnoceht vehicle cwners of all rights
of action against negligent third ties. However, another
purpcse of Section 17150 mey be to dibecurage vehicle cowners from
lending them to careless drivers. This policy might be furthered
by denying the owner the right to recover esgainst negligent third
parties.

20~
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The Commission believes that a study should be made to
determine what policies Section 17150 ghould seek to accomplish.
It may be that better ways can be fournd to control the lending
of vehicles and to allocate the risk of injury to the owner of a
vehicle by sncther than to impose the entire risk on the one
person involved who is not negligent. ' Accordingly, the Commission
recommends that it be authorized to study whether Vehicle Code
Section 17150 should be revised or repealed insofar as it imputes

the centributory negligence of the driver of a vehicle to its
owner, . o j _




FEXHIEIT II

STATUS
Study : : Year Completed Research
No. : Subject :Authorized: Report Received? Comments
1z Taking Instructions to Jury Room 1995 Need & new study- Commission made recommendation in 1957.

21

26

27

Confirmation of Portition Sales 1956-study

expanded

in 1959
Escheat -~ What Law Governs 1956
Putative Spouse 1956

have not retained
a research con-
sultant

Need a new study-
have not retained
a research con-
sultant

Need a new study-
have not retained
4 resegrch con-
sultant

Research con-
sultant has not
completed study

Bill not pushed by Commission because of
various mechanical problems involved in
getting a copy of the instructions to jury
which were not taken care of in bill or
considered in previous study. Commission
determined in 1958 to carry this study
forward and hos reaffirmed that decision
several times since then. However,
pressure of other work has not permitted
staff or Commission tc devote any atten-
tion to this study.

Staff study was prepared cn this topic. It
was submitted to several practitiocners and
at their suggestion the topic was
broadened in 1959 (by legislative action)
to include the entire subject of partition
actions.

This topic involves a rather narrow point
and perhaps the staff couwld prepare the
necessary study if time permits.

Professor J. Keith Mann of Stanford law
School 1s our research consultant on this
study. Because of other work, he has
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STATUS

: ” : : Completed
Study: : Tear : Repearc:
No. : Subject rAuthorized: Report
: : : Recelved?

Comments

27 Putative Spouse (Continued)

29  Post-Conviction Sanity Hearings 1956 Yes
30 Custody Jurisdiction 1956 We have an in-
‘ adequate study
”
o
L
.
P ]
i 34(1) Uniform Rules of Evidence 1956-4 Study complete
o legislative except for few
® i assigmment minor matters,
0 e will need, however,
- to bring study wup
v to date.
. -2
- 4

not been working on the study. BHe does not
plan to work on it in the near future. He
is unable to give us any specific date
when it will be completed. He does not
believe that he will recommend any legis-
lative sction in this field. If he decides
not to prepare the study, we will need to
get another research consultant.

We have encumbered funds in s prior year to
print the recommendation on this topic.

We decided to defer action on this study
because the Governor's Commission on Problem:
of Tmsanity Relating to Criminal Offenders
will consider this matter.

We paid for the study on this topic because
the funds would no longer have been gsvallabl:
for payment in the ordinary course after
June 30, 1959. Payment was made wizh the
understanding that the research consultent,
Dean Kingsiey of U.8.C. Law Schaol, would
contimue to work with the Commission on the
study.

Commission hes published o tentetive
recommendation on the article on hears:sy -
i’e hove the following additionel portions
of this study sct in type: Privilepges
irticle; Rules 67-T2.
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STATUS

: ) : : Completed :
Study: Year : Research :
No. : Subject :Authorized: Report : Comments
: : : Recelved? :
35(L) Post-Conviction Procedure 1956-A We have retained a The Commission received a study from Mr.

36(L) Condemnation Law and Procedure

39 Attachment, Garnishment and
Property Exempt from Execution

legislative consultant but do
assigoment not have his study

1956-A Substantizlly
Legislative completed
asslgoment
1957 Research
consultant
retained
-3~

Paul Selvin recommending that the Uniforxm
Post-Conviction Procedures Act not be
adopted in California. The Commission con-
curred in that recommendation and is now
swalting a study concerning improvements in
the details of the existing California law.
Professor Herbvert L. Packer of Stanford is
our consultant on the second study. How-
ever, there has been a misunderstanding as
to the scope of the study he was to meke and
we Wwill have to retain another ccnsultant
to prepare this research study.

YVe have made four recommendations on this
subject.
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STATUS

: 1 Completed -
study Year H Resesnrch
No. Subject shAuthorized: Report Comments
: : Received?
%1 Small Claims Court Law 1957 We have a staff When time permits the staff may be able
resesarch study to complete this study.
that needs some
revision
L2 Trespassing Improvers 1957 We have research The staff will need to do quite & bit of
study set in type research on the rights of various persons
who may have security interests in
property improved by another before this
study will be ready to be considered by
the Commissicn.
h3 Separate Triel on Issue of Insanity 1957 Yes We have decided to defer this study. The
Governor has appointed a special commission
that will consider this matter. (8See comment
to Study No. 29)
4 Suit in Common Neme 1957 We have an When time permits the staff may be able
inadequate study to put this study in a form that will
provide a sound basis for Commission actiomn.
The study will need considerable work.
ks Mutuality re Specific Performance 1957 We have retained We have not yet received a research report

a research con-
sultant

on this topic. {ur research coansultant is
Erpfessor Crrin B, bvans of U.5.C. e

have written to him to determine when he
7ill submit the study, but he has not set
any time Tor delivery of the research
report. Contract required study to be
submitted not later than June 30, 1962.
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STATUS

: : : Completed : o )
3tudy: : Year : Kesearch :
No. ¢ Subject :Authorized: Repert : Comments
: : ' RBeceived?
1 r
LA Arson 1957 Yes Ve have the research study set in
type.
Y7 Modification of Contracts 1957 We do not have a
research consultant
9 Rignts of Unlicensed Contractor 1957 We have an This study will require considerable work
inadequate study by the staff before it is ready to be

considered by the Commission.

50 Rights of Lessor Upon 1957 Yen
Abandonment by Lessse

nl Right of Wife to Sue for Support 1957 See comment We received a gcod research report on
After Ex Parte Divorce thig topic but the Supreme Court sub-

gequently reversed its prior decisions and
made the research study obsolete. We should
either abandon this topic or secure a new
research report containing reccmmendations
as to the procedures to be followed in
obtaining support after an ex parte divorce.

52(L) Sgvereign Inmunity 1957 - A Yes-~but we need

legislative odditional research
agsignment studies
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____STATUS

: : : Completed
Study : : Year Research
No. Subject tAuthorized: Report : Comments
: : Received? 4

53(L) Whether Personal Injury Damages 1957 - A Yes e deferred action cn this study pending

Should Be Separate Property legislative receipt of the study required by Topic
assipgnment No. 62,

55(L) Power To Deny New Trial on 1957 - A Yes We have some concern as to the quality
Condition thot Damsges De legislative of this study. ‘
Increaged assignment

57(L) Law Relating to Bail 1957 Yes

5% Service of Process by 1958 Yes-study not yet This study was prepared free of charge by
fublication available in the Harvard Student Legislative Research

mimeographed Bureau. It will require considerable

form work by the staff before it will be in
a form suitable for consideration by
the Commissicn.

60 Representation Reluting to 1958 We de not have
Credit of Third rerson a research

consultant

61 Electlon of Remedies Where 1958 We have retained Our research consultant plans to
Different Defendants a research deliver this study in Scptember 1963.
Involved consultant

62 Vehicle Code Section 17150 1962 We have retained Our research consultant plans to

(imputed contritutery negligence)

a resgsearch
consultant

deliver this study in Scptember 1863.
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C o/10/63

Memorandum No. 63-31

Subject: Procedure to be Followed in Study of Uniform Rules of
Evidence

From time to time the Commission has agreed on various aspects of
the procéﬂu:re to be followed in the study of the Uniform Rules of Evidence.
This memsrandum has been prepared in response to the directiom ¢f the
Coammission at the June 1963 meeting. The memorandum summarizes previous
decisions of the Commission and presents some policy questions for Commission
decision,
SUMMARY OF PROCEDURE TO BE FOLLOWED IR STUDY OF URE

l. ¥Preparation of tentative recammendations. The Commission will

Cr prepare tentative recommendations covering each articie of the URE. Each
tentative recommendation will also indicate the existing statutes that n=_.
t0 be amended or repesled to conform to the tentative recommendation. The
tentative recommendation contains comments under each ruie and under each
existing statute section that indicate why the URE provision or existing
statute hae been changed and how the provieions recommended by the Commissic:.
conpare with existing law. Where existing law is to be changed, either by
e proposed yule or by amendment or repeal, the comment indicates the reason
for the change. This 1s the form followed in the tentative recommendation
on the Hearsay Article and the form we propese to follow in the tentative
recoammendation on the Privileges Article.

Before publishing & particular tentative recommendation, we will
review the comments of the State Bar Committee. We have sent mimeographed
materials (including various selected memoranda prepared for the Commissinw)

~1-
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to the State Bar Committee. We have sent to the Committee tentaiive
recomendations in various stages of preparation. 'Ye have provided the
State Bar Committee with mimeographed coples of the research studies on
the URE. In scme cases, the State Bar Committee has reviewed particular
URE rules before they have been considered by the Commission, and the
Cormission has considered the comments of the Committee at the time the
Commission considered the rule. As far as the Commiseion is concerned, the
procedure has worked well in the past and the staff proposes no change .
(We are somewhat concerned about the reaction of the State Bar Committee
whgn the Committee discovers that we have entirely rewritten our previous
revision of the Privileges Article. The Committee may believe that it
bes completed its work on that Article.) The Commission and the State Bar
Comanittee were able to reach complete agreement on the Hearsay Article
before that tentative recommendation was published.

e do not plan to send mimeographed materials to other groups for
review. We will send them the printed pamphlets containing the tentative
recomendation {and the regearch study).

2. Publication of tentative recommendations. Some time ago the

Commission decided that it will publish a series of pamphiets containing
tentative recommendations on portions of the URE study. EBach pamphlet
will contein the portion of the research study pertinent to the tentative
recamendation in that pamphlet. Each pamphlet will be similar in form
to the one aliready published on Hearsey Evidence,

The Commission decided to publish the various tentative recommendations
in this form in order to permit publication of portions of the material

as soon a8 each portion is finished. This mekes it possibie for the staff

-2
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to meet the various publication deadliines by spreading the work over several
years, rather than publishing all the materisl just before the 1965
legislative session. In addition, 1t provides interested persons with the
tentative recommendations and portiocns of the research study in a convenlent,
easy to handle, up-to-date form at the earliest possible time. This will
result in a saving in time that would otherwise be required to mimeograph
and collste mimeographed material and in a saving in postage. Much of the
research study is incomplete and not up-to-dete; it would need to be
retyped before it could be mimeographed for distribution.

In addition to publishing pamphlets containing the tentative
recommendations and research studies, the Cammission decided to pubiish
each tentative recommendstion (without the research study) in a separate
pamphlet., This publication does not have a blue cover, and it is inexpensive
to produce since it is merely press overrun of a portion of the material
printed for the larger pamphlet. WUe provide a copy of the tentative
recommendation in this form free of charge to any interested persons who
request one.

3. Distribution of tentative recameendations for comments. As soon

as the printed pamphlet on a particular URE article is available for distrithir
we would send a copy free of charge to each member of those groups we have
requested to review the tentative recommendations. This matier is covered
below since it presents policy decisions for Commission determination.
We would set a deadline for comments at the time we distribute the printed
pamphlets.

We alsc suggest that a press release be sent to the legal newspapers
t0 sdvise all interested persons that the Commission is engaged on this

o
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study and has tentative recommendations svailable for comment.

k. Review of existing statutes in Part IV of Code of Civil

Procedure. After we have completed our study of the various articles

of the URE, we will need to review the existing statutes in Part IV of

the Code of Civil Procedure (reisting to evidence) to determine whether

they should be retained, amended or repealed. We will, of course, previously
have determined what action should be taken on those sections that cover
matters covered by the URE rules as revised by the Commission.

In making this review, the staff suggests that we take a very conserva-
tive view on recommending changes. Ve should eliminaie obsclete and
unnecesssry provisions and revise provisiocns that make no sense. We might,
for example, eliminate the Dead Man Stetute since we have already studied
that. You will recall, alsgo, that the Commission has already reccrmended
revision of the provisicns of the existing statute relating to refreshing
memory--even though the URE does not cover that problem. But the staff
does not believe that it will be possible to consider sach existing statute
in the detail that we have considered the URE provisions. For example,
the staff recommends that no changes be made in the Discovery Statute
(other than those necessary to conform it to our URE provisions).

In preparing a schedule for work on this project, it does ncot
appear that we could publish a tentative recommendation on the amendments
and repesls we believe should be made of existing statutes not affected
bty the URE. We will, of course, clear these with the special comaittee
of the State Bar and the final recommended amendments and repeals will be

published in our final pamphlet in this series.

ke
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5. Interim hearings by legislative committees on tentative

recomnendations. We hope to be sble to cobtain extensive interim hearings

on the tentotive recommendations as soon as they are available in printed
form. These hearings would be held during the next 1% months, and we would
take the legislative reaction to the tentative recommendations into account
at the time we formulete our final recommendation. Ve used the same
procedure on the soverelgn immunity package to acquaint members of the
legislature with the problems, to "smoke out" opposition, and to obtain
legislative reaction.

6. Preparaticn of New Code of Evidence. After we have reviewed the

comments on the tentative recommendation and have campleted our review of
the existing statutes in Part IV of the Code of Civil Procedure, -we will
prepare a new code of evidence, This new code of evidence will supersede
Part IV of the Code of Civil Procedure. It will include the revised URE
rules (with appropriate statute section numbers assigned to the various
rules), together with such additional sections of existing law as the
Commissicn determines are to be included in the new code of evidence., All
of these provisions will be placed in a logical corder in the new evidence
code.

7. ZTPublication of Final Recoammendation. When we have completed work

on the new code of evidence and have cbtained the camments of the State Bar
{and if time permits, the comments of others), we will publish the Final
Recomiendation. This pamphlet will not contain any research studies--they
will all be printed‘ with the tentative recommendations previcusly published.
The pamphlet will contain the new code as proposed by the Commission. Each
section will have a ccamment that indicates whether the proposed section ~hanme~

-5-
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existing California law. Where a change is recamended, the comment will
indicaete the reason for the change. The comment may contain material
that will be helpful to a court in interpreting the section. The comment
will not, however, indicate how the provision differs from the URE,

ile would plan to have the proposed legislation prirted in the form
of a preprinted bill and would use the same type in printing our Finel
Recommendation. This would save = substantial amount of money, but will

require that we have the bill ready to print in November 196k.

8. Hearings on Preprinted Bill. We hope to be able to cbtain extensive

hearing time in December 196l and January 1965 for hearings on the preprinted

bill. Ve used this same procedure on the sovereign immunity peckage and

it made it possible to reduce the time required for hearing the bills during

the session. Unless we are able to have exhaustive interim study by the
appropriate legislative committees, we fear that the proposed code of
evidence will be referred to interim study because there will not be time

during the 1965 legislative session to consider it.

-
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STAFF RECOMMENDATIONS

I. The gtaff reccmmends that we employ & research consultant to

prepare sdditional research studies, that his compensation be $1,500

Qlus necessary travel ex@enses) » and that the Chairman be guthorized to

execute an agreenent with & consultant to be selected at the July meeting.

Professor Chadbourn has completed his research study and has been
vaid in full. The staff contemplates that each portion of the study will
reed to be supplemented on the average by one-third in order %o bring it
up-to-date and to cover matters not covered in the study as submitted.

We do not believe that we can expect Professor Cha.ﬁbourn to do this,

although we expect him to review the additional material and the revisions

we have made and will meke. The revision and supplementing of the research
study, together with the work in connection with the printing of the

pamphlets containing the study, will require considerable staff effort.

We anticipate that we will be able to do this with our present staff, although
we believe that we will need to request substantial additional funds to

cover printing during the fiscal year beginning on July 1, 196k,

The staff believes that we will need a new research consultant to
assist us on the URE project. There are two reasons. First, we need a
research study of the existing provisions of Part IV of the Code of Civil
Procedure (Evidence)--g study that will advise us whether each section
should be retained, revised or repealed. There ere epproximately 260
sections in Part IV of the Code of Civil Procedure. To some extent,
Professor Chadbourn has already discussed scme of these sections in his
study of amendments and repeals of inconsistent sections. But there are

==
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many other provisions that we must consider if we are to prepare a new
evidence code.

Second, we need a new research consultant because we believe that
he would be of asalstance to us in our consideration of the various problems
we must solve in our work on the URE. There may be specific research
tasks that he could undertakte, and his expert advice would be helpful on
matters where no additional reseasrch is required. You will recall that
Professor Chadbourn has joined the Harvard Law School Faculty and will no
longer be able to atiend our meetings.

Unfortunately, we do not have any significant amount of funds in the
budget for compensation of & research consultant. We will need all the
money we have in various budget categories to pay for the printing of our
reports on the URE. We could perhaps spare $1,500 (maximum) for employment
of a consultant on this project. In view of the amount of work that we
anticipate we will expect the research consultant to produce, we do not
believe that this is generous. Ve will, of course, pay his travel expenses
which will also come from our present budget. (In connection with our
finencial problems, it should be noted that our annual budget is now in
excess of $1190,000.)

e probably will not print the study on the existing sections not
affected by the URE. We will use portions of the study as comments to those
sections where we are proposing to change existing law. This means that the
consultant will not have the professional benefits that result from a
publication of his work. On the other band, we would list the consultant,
together with Professor Chadbourn, as & research consultant to the Commission
on this project. To the extent that we publish any material he prepsres,

we will give him eny credit we can.
-B-

~MJN 9979__,__J




IT. The Staff recommends that we attempt to obtain comments from

selected groups, that we request locel bar associations to study the

tentative recommendations and give us comments, and that we make every

effort to advise interested persons we are making this study.

We distributed our printed pamphlet containing the tentative
reccmmendation and research study on Hearsay Evidence to approximately
437 persons. More than 200 of these persons were judges. See Exhibit
II1-~green sheet--for summary of complimentary distribution. We did not
receive a single comment as g result of this distribution.

It is apparent that we will need to make a specific written request
to representative groups if we wish to receive comments. Rchibit IV--
pink page--contains a list of representative persons. We have prepared
letters requesting these groups to send us comments. If there is no
objection to the groups listed, the chairman can sign the letters and we
will see that they are mailed. Ve will provide these groups with a
reasonable number of copies of the tentative recommendatidna and research
studies {in printed form) free of charge.

At the last meeting, it was suggested that we might wish to contact
local bar associations and request that they study our tentative recommendatinm-=
There are conflicting considerations to be taken into asccount in determining
whether this action should be taken. On the one hand, the more persons
who review the tentative recommendations with some care the more likely
it is that particular "bugs" will be discovered. In addition, persons
who participate in such a review mey be convinced of the general desirability
of the adopticn of & new code of evidence. On the other hand, we should
be able to reach an agreement on the new code of evidence with the State

=G
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Bar. Certainly, we will have the support of the State Bar with perhaps s
few areas of controversy. ©Should we risk the prospect of having individusl
bar associations take a different view toward the final product? We

know that the State Bar Committee consists of competent and reasonable
persons; we have no knowledge of the persons who will be determining the
position of the local bar associations. Moreover, when we ask for

caments we must consider them and msy be required to justify our rejecticn
of suggestions. We may make substantial changes in tentative recommendations
a3 & result of the comments we receive; but persons who review the
tentative recommendations may form an edverse opinion of the new evidence
code that we will be unable to change even though we have removed the
objectionable features. All things considered, however, the staff believes
that even though we mey not create any substantial additional support

for the new evidence code by having our tentetive reccmmendations reviewed
by local bar associations, we may be able to eliminate some "bugs" by
obtaining this sdditionsl review.

We have contacted the State Bar and will scon receive a list of more
than 100 local bar assoclations. Unless the Commission objects, we plan to
send a form letter-to each one advising them that we are making the study
and indicating that we would appreciate receiving their comments on our
tentative recommendations if they are willing to undertake to review them.

The staff belleves that we should make every effort to advise interested
persone we are making this etudy. Exhibit V--gold page--is a copy of a
proposed press release we plan to send to each legal newspaper and to the
State Bar Journel. We will send the press release to the legsl pewspopers
with a letter suggesting the desirability of printing the tentative

recommendations.
=10~
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IIT. The Staff recommends that a work schedule be established for

the evidence study and that the Commission meet this schedule, holding

three-day meetings if we fall behind schedule.

It should be apparent that the preparation of tentative recommendations
covering the variocus articles of the URE will require a rather strict set
of deadlines if we are to complete this project for the 1965 legislative
session. In connection with these deadlines, it mast be kept in mind that
it takes time %o print a publication after the Commission has authorized
1t to be printed. The schedule mist also allow time for interested persons
10 study the material and to submit comments. Finally, the work mist be
scheduled so that it is poessible to schedule staff work on a basis that
will permit the staff to maintain the schedule.

Exhibit I (blue sheet attached) is a sunmsry of the deadlines recommended
by the staff. We believe we must meet these deadlines if we are to finish
this project for the 1965 legislative session. Note that afier we camplete
work on the Privileges Article, we need to complete work on one tentative
recommendation each month., We believe this is possible since the Hearsay
Article and Privileges Article are the two longest articles in the rules.

Exhibit II (yellow sheets) is a work schedule showing what must be
accomplished at each meeting for the next 18 months. We must Keep up
with this schedule month by month if we are to complete work on this project
in time for the 1965 legislative session. As scon as we fall significantly
behind the schedule, the Commission will have to begin to meet three days
a month or hold meetings more often than once each momth 1f it wishes to
complete this project on schedule.

The staff believes that the Commission cannot consider any substantial

additional assigmments for recommendation to the 1965 legislative session
-11-
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Hovever, we believe that we should make a recommendation on moving expenses
in eminent domain proceedings and one on 1lisbility of public entities
for operation and ownership of public vehicles. We do not believe either

of these will take any significant amount of time.

12~
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IV. The Staff recommends that we charge for publications that are

produced in connection with the URE study only if the cost of_ the publication is

in an amount that would justify charging $2.50 or more.

The Commission decided to make a chérge for the Hearsay Evidence
pamphlet. This pamphlet is being scld for $5.00 a copy (plus tax). We
have distributed nmumerous coples free of charge to persons who are assisting
us on this project. The charge for the publication is intended to
discourage persons who have no rezl need for the publication; but who
will want & copy if it is free. Ve do cbtain some funds that are deposited
in the General Fund snd improve our relations with the Department of
Finance by making a charge for large publications. See Exhibit IIT {green
pages) for a list of persone who received free coples of the Hearsay
Evidence pamphiet.

We also plan to charge for the Privilegea pamphlet. The charge will
be based on the cost of the pamphlet.

We would charge for the other pamphlets only if the cost of the publica-
tion justifies meking & charge. If we do not charge for the pamphlet, we
need to print additionsl copies to meet the increased demand for the pamphlet.

For publications for which we make a charge, we will have a press
overrun so we can provide copies of the tentative recommendation (without
the research study) on a complimentary basis.

We would like Commission approval of a general policy on this matter so
that we do not have to take meeting time on each publication to determine
whether there should be a charge. We will slsc have to consider the desires
of the Department of Finence and the State Printing Department. We will need
substantial funds in our budget for 1964-65 for printing and we believe we

should charge for publications costing $2.50 or more.
-13-
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Memo 63-31

EXHIBIT I
DEADLINES IN STUDY OF UNIFORM RULES OF EVIDENCE

SUBJECT MATTER Tentative Tentative Comments
recommendation recommendation reviewed
approved for available in
printing printed form

Article VIII--Hearsay ° approved now available March 1964
Article V--Privileges*  September 1963 Jan. 1, 1964 April 1964
Article IX--Authentica~ October 1963 Jan. 1, 196/ March 1964
tion*
Article III--Presump- November 1963 March 1, 1564 May 1964
tions
Article I--General December 1963 March 1, 1964 May 1964
Provisions
Article VI--Extrinsic January 1964 May 1, 1964 July 1964
Policies
rticle II--Judicial February 1964 May 1, 1964 July 1964
Notice
Article IV--Witnesses March 1964 June 1, 1964 August 1964
Article VII--Expert and April 1964 July 1, 1964 August 1964
Other.
Opinion
Testimony
Review Comments of
State Bar Committee
Review of existing March 1964
statutes in Code {not to be September 1964
of Civil Procedure prin‘ted}

Part on Evidence

Final Recommendation--
New Part of Code of
Civil Procedure
relating to Evidence

Approval for

printinséiept-

ember 1

meeting--Ready

to print

October 1, 1964

*regsearch study set in type

Pamphlet~-

available in
printed form
January 1965

Preprinted bill-=~

available Nov. 1, 19647
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Memo 63-31

EXHIBIT II
SCHEDULE OF WORK ON UNIFORM RULES OF EVIDENCE

July 1963 Meeting

Finish work on Tentative Recommendation on Article V--
Privileges

Continue work on Article IX--Authentication and Content of
Writings

Begin work on Article ITI-~Presumptions

August 1963 Meeting

Finish work on Tentative Recommendation on Article IX--
Authentication and Content of Writings

Continue work on Article III--Presumptions

Begin work on Article I--General Provisions

September 1963 Meeting

Final approval for printing--Tentative Recommendation
on Article V--Privileges (Congider State Bar Comments)

Finish work on Tentative Recommendation on Article IIl-~
Presumptions

Continue work on Article I--General Provisions

Begin work on Article VI--Extrinsic Policies

October 1963 Meeting

Final approval for printing--Tentative Recommendation on
Article IX--Authentication and Content of Writings
{Consider State Bar Comments)

Finish work on Tentative Recommendation on Article I--
General Provisions
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Continue work on Article VI--Extrinsic Policies

Begin work on Article II--Judicial Notice

November 1963 Meeting

Final Approval for printing--Tentative Recommendation on
Article ITI--Presumptions (Consider State Bar Comments)

Finish work on Tentative Recommendation on Article VI--
Extrinsic Policies

Continue work on Article II--Jdudicial Notice

Begin work on Article IV-~-Witnesses

December 1963 Meeting

Final approval for printing--Tentative Recommendation on
Article I--General Provisions (Consider State Bar
Comments)

Finish work on Tentative Rgcommendation on Article II--
Judicial Notice

Continue work on Article IV--Witnesses

Begin work on Article VII--Expert and Other Opinion Testimony

January 196k Meeting
Final approval for printing--Tentative Recommendation on

Article VI--Extrinsic Policies (Consider State Bar
Comments)

Finish work on Tentative Recommendation on Article IV--
Witnesses

Continue work on Article VII---Expert and Other Opinion
Testimony

Start review of existing statutes in Code of Civil
Procedure Part on Evidence

February 1964 Meeting

Final approval for printing--Tentative Recommendation on
Article II-~Judicial Notice (Consider State Bar Comments)
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Finish work on Tentative Recommendation on Article VII--
Expert and Other Opinion Testimony

Continue review of existing statutes in Code of Civil
Procedure Part on Evidence

March 1964 Meeting

Final approval for printing--Tentative Recommendation on
Article IV--Witnesses (Consider State Bar Comments)

Complete review of existing statutes in Code of Civil
Frocedure Part on Evidence

Consider comments on Article VIII--Hearsay Evidence

Consider comments on Article IX--Authentication

April 1964 Heeting

Final Approval for printing--Tentative Recommendation
on Article VII--Expert and Other Opinion Testimony
{Consider State Bar Comments)

Consider comments on Article V--Privileges

Mav 1 Meetin
Consider comments on Article I--General Provisions
Consider comments on Article III--Presumptions

Start work on preparation of new code of evidence

June 1964 Meeting

- Continue work on new code of evidence

July 1964 Meeting

Consider comments on Article VI--Extrinsic¢ Policies
Consider comments on Article Il-~-Judicial Notice

Continue work on new code of evidence
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August 196 Meeting

Consider comments on Article IV--Witnesses

Consider comments on Article VII--Expert and Other Opinion
Testimony

Continue work on new code of evidence

September 1964 Meeting

Final approval for printing--pamphlet containing final
recommendation on Uniform Rules of Evidence and new
code of evidence

Bill to be preprinted and same type used in pamphlet

November 1964 Meeting

Review preprinted bill

December 1964 Meeting

Review page proofsof pamphlet containing final
recommendation and proposed legislation
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Memo 63-31 EXHIBIT III

Distribution of URE pamphlet (complimentary)

State Bar Committese O URE . &+ & « v ¢« ¢ & &« & 4« &+ o » o« o o & « 23

State Board of GOVErnOTS « « « + 4 & o o« v o + o = « o 1 « s + » 15

TJULEEE & v v ¢ 4 s e b it s e e e e e e s e e e e .. 216
Iaw Libraries

In State . - » 3 L] 13 -« B . - ) » » - r - * - » . L] - » 36

Out of state .« + v v 4 & 4 ¢ v 4« 4 v 4 v e 4 e . ow . . 1k

Legel Papers and Publications . . « v v ¢« 4 & v v « + « +» « » . 1h

Former CommISSIONEYS + ¢ « + o« 4 ¢ « » 4 = « s & & s o« » + s+ s 5

State mr . - - L L] L] a L » L] » - [ ] - - » . L - » - » » - . L] - - J'I'
State Agencles

Californis + v v v v 4 s r e e e e e e e e e s e .. kO

Other States 3 - L] - [] - L] » a . 4 » . . » ' 3 - ] . 10

CO‘u.I'tS . . . . - - - - . L] » - [] - L] . - » . L] - - - - » - » » L] lh‘

Iaw ProfesBOrs « o 4 ¢ & o s & o & o 8 o s 5 s « & 5 5 s « » + » 233

Micellaneols « o « o + v o o o o s » & o5 2 « » 4 v ¢ » « o » o 13

Total L] » » Ll + - L] - . - L] a e L] L] L] - - » L] L] L] L] Ll » - » » L] ]'I'3T
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Memorandum 63-31

EXHIBIT IV

July 10, 1963

GROUFS TQ BE RECUESTED TO COMMENT ON TENTATIVE

RECOMMENDATION

Judicial Council
Ralph N. Kleps

Administrative Director of the Courts

4200 State Building
Ban Franciscc 2, California

Hon. Richard H. Chanbers
Judicial Conference for the
Oth Circuit

Post Office Box 547

San Francisco 1, California

Mr. Fitz-Gerald Ames, Sr.
Chairman

NACCA Bar Association

335 Hayes Street

San Francisco, California

Mr. Richard Carpenter
Executive Director

League of (California Cities
Hotel Claremont

Berkeley, California

George R. Richter, Chairman
California Commission on Uniform
State laws

458 So. Spring Street

Los A-geles 13, California

Mr. Perry H. Taft
Association of Casualty &
Surety Companies

315 Montgomery Street

San Francisco 4, California

Mr. Jack Merelman

Legislative Consultant

County Supervisors Assoclatiocn
1100 Elks Building

Sacramento 14, California

Chief of Legal Section
Division of Contracts and
Rights-of-Way
Department of Public Works
Sacramento, California

Conference of California
Judges

Room 307, Hall of Justice

850 Bryant Street

San Francisco, California

Hon. Stanley Mosk
Attorney General
Library and Courts Bldgz.
Jacramento, California
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Memo 63-31
EXHIBIT V

PRESS RBLEASE

LAW REVISTON COMMISSION TO RECOMMEND NEW EVIDENCE CCDE

The Califcrnia Law Revision Commissicon plans to recommend a new code
of evidence for enactment at the 1965 session of the Legislature. The
new code will be the product of the Commission's eseven-year study of the
Uniform Rules of Evidence. The Uniform Rules were drafted by the Bational
Conference of Commissioners on Uniform State Laws and were spproved by
that body in 1953.

A 318 page report on cne portion of the study--Hearsay Evidence--was
published by the Commission in August 1962. This report, consisting of the
Commission's tentative reccmmendation and a research study, is being sold
by the Documents Section of the California State Printing Office, North
Seventh Street and Richards Boulevard, Sacramento, California. The report
costs $5.00 plus 20 cente tax.

Reports covering other phases of the evidence study are now being prepared
and will be published from time to time during the next 14 months.

The Board of Governors of the Siate Bar has appointed a special committes
to work with the Commission on the evidence project. _ The Commisslion also wishes
t0 receive comments on its tentative recommendations from other interested
groups and from individual members of the bar, These comments will be
congidered in formulating the final recommendation.

Copies of tentative recommendations {without the regearch studiea) are
being provided free of charge to persons willing to review and comment on them.
They may be o‘btainéd from the California Law Revision Commission, School of

Law, Stanford University, Stanford, California.
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