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Date of Meeting: November 27-28, 1959

Date of Memo: November 1, 1959.

Memorandum No. 1
Subject: Uniform Rules of Evidence - Hearsay Evidence Division

In addition to the summary contained in Appendix B, (attached),
you mey refer for = detailed step by step summary of action taken by
the Comnissicn and the Bar Committee on the Hearsay Evidence division
of Uniform Rules of Evidence to the summary dated November 13, 1958
(a copy of which is enclosed with this memorandum).

In considering these meaterials, two general comments should be
kept in mind:

(1) The phrase "action or proceeding" has been substituted
in the revised rules for the word "proceeding” or "action.” This is in
accord with a decision of the Commissicn thet the phrase "action or
proceeding” should be used in the Uniform Rules of Evidence where
appropriate.

(2) Rule 65A, a new rule, should be studied before considering
the other rules in the Hearsay Evidence Division since Rule 65A is

referred to in a number of the exceptions to Rule 63.

Respectfully submitted,

John H. DeMoully
Executive Becretary
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APPERDIX A

TEXT OF

Revised Uniform Rules of Evidence - Hearsay Evidence Division

Rovenber 1, 1959
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{34(1)) 10/20/59

Note: This is Uniform Rule 62 as revised by the Commlssion. Changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and strike ocut material for deleted material.

RULE 62. DEFINITIONS.
AS used in [Ruie-63-and- 456~ exeepiions-and-in-the-fodlowing-ruledy )

Rules 62 to 66, inclusive:

{1) [€23] "Declarant" is a person who makes a statement.
{2) [€33] "Perceive" means acquire knowledge through ome's own
genses.

{3) [€4] "Public [ef#ieiad?] officer or employee of a state or

territory of the United States" includes: [as-effieini-sf-a-peiitieni-
subdivieion-ef-cueh-state-or-territory-and-of-a-minieipalibye ]
(a) In this State, an officer or employee of the State or of any

: stpicth, eathority, agensy oz other political
subdivisicon of the State.

{b) In other states and in territories of the United States, an

officer or employee of any public entity that is substantially equivalent

to those included under subparagraph (a) of this paragraph.

(&) [€59] "state" includes each of the United States and the

District of Columbia.

{5) [€33] "Statement” means not only an oral or written expression
but also non-verbal conduct of a person intended by him as a substitute for
words in expressing the matter stated.

(6) [£%9] "Unavailable as a witness" includes situations where

wle
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the witness is:

(a) Exempted on the ground of privilege from testifying concerning
the matter to vhich his statement is relevant. [y-ex]

(b) Disqualified from testifying to the matter. [y-er]

{c) Dead or unable [4e-be-presens] to testify at the hearing '
because of [death-ex-then-ewdsting] physical or mental illness. [y-er]

(d) Absent beyond the jurisdiction of the court to compel appearance
by its process. [y-er]

(e) Absent from the {piaee-of) hearing [beceuse] and the proponent
of his stastement does not know and with diligence has heen unable to
ascertsin his whereabouts.

But & witness is not unavailadle:

{a) If the judge finds that [his] the exemption, disqualification,

inability or absence of the witness is due to (i) the procurement or

wrongdoing of the proponent of his statement for the purpose of preventing
the witness from attending or testifying [y] or {#e] (ii) the culpable
act or neglect of such [parsy] proponent; [y} or

(b) If unavailability is claimed [umder-elause-{dj-ef-the-preeccding

paragraph] because the witness is absent beyond the jurisdiction of the

court to compel appearance by its process and the judge finds that the

deposition of the declarant could have been taken by the proponent by

the exercise of reasonsble diligence and without undue hardship [y] or

e se. [amd-that-the-probable-imperianee-of-the-testimony-ie-osueh-ae-5¢

justifiy-the-expense-of-salkiing-such~depoaition~]
[£6)--LA-businessi-apg-used-in-execepbion-{i3)-shall-ineluie-every

kia&-ef—buséaess,-prs?essien,-eeeupatien,-eail-iag—er—aperaﬂen—o!‘-insﬂtu—

tiensy~vhether-earried-on-for-profit-or-note]

-
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34(1) 10/22/59

Note: This is Uniform Rule €3 as revigsed by the Commission. Changes
in the Uniform Rule (other than the mere shifting of languege from one
part of the rule to another) are shown by underlined meterial for new
meterial and by bracketed and etrike out materiel for deleted material.

RULE 63. HEARSAY EVIDENCE EXCLUDED -- EXCEPTIONS.

Bvidence of a statement which is made other than by a witness
while testifylng at the hearing offered to prove the truth of the matter
stated is hearssy evidence and inadmissible except:

(1) [A-statemeni-previeusly-made-by-a-persen-whe-is-precens
at-she-hearing-and-availablie-Lor-arons- cuanination-witk-respeet-to~-she
sbatement-and-iis-gubieei-pastery -provided-the-statenens-wonid-be-ad-
misgible-if-made-by-declarant-while-desbifying-as-a-vwitnessy] When &

person is a witness af the hearing, & statement made by him, though not

made at the hearing, is admissible to prove the truth of the matter

stated il the statement would have been admisgsible 1f made Ey hir while

testifying and the statement:

(a) Is inconsistent with his testimony at the hesring and is

offered in compliance with Rule 22; or

(h) 1Is offered after evidence of a prior inconsistent statement

or of a recent fabrication by the witness has been received and the

statement is one made bhefore the allegLed inconsistent statement cor

fabrication and is consistent with his testimony at the hearing; or

{c) Concerns & matter as to which the witness has no present

recollection and is a writing which wes made at a time when the facts

-3-

MJIN 0239



recorded in the writing actually occurred or at such other time when the

facts recorded in the writing were fresh in the witness's memory and the

writing was made (i) by the witness himself or under his direction or

(ii) by some other person for the purpose of recording the witness's

statement at the tirme it was made.

(2) [Affidavitas-bo-the-eutent-adnicaible-by-the-siatuses-of-this

Bsases] To the extent otherwise admissible under the law of this State:

{a) Affidavits.

(b) Depositions teken in the action or proceeding in which they

are offered.

(c¢) Testimony given by a witness in a prior trial or preliminary

hearing of the action or proceeding in which it is offered.

(3) [Subdess-te-the-osme~iindtasiona-and-ebjeetions-as-though
the-deelarant-were-tesbifying-in-peraens-fal-testimeny-in-the-form-af-a
deposition~-taker-in-eomplianee-with-the-tav-of-this-state~-for-use-as
Sesbimony-in-the-ziai-of-the~aebion-in-vhich-offered;-or-{b)-if-the
judge-finde-shat-tho-deelnrant-in-unavailable~ea-a-witnesa-as-ke-kearingy

tesbingry-given-as-a-witness-in-apother-agtion-or-in-a-deposibion-taken

in-ecmpliagee-with-law-for-use-as-teatinory-in-the-rinl-ef~-another-aotiony

WheR-fiJ-the-testineny-is-offered-against-a-parsy-vho-offered-it-in-his
evA-behalf~on-the-fovmer-oeeasiony ~o#-againet-the-sueceesor-in~-interest-ef
sueh-pAFLYy -o¥-Lil}-the-ispue-is-sueh-that-the-ndverse-parsy-on-she-£formey
oeeasion-kad-the-right-and-opportunity-for-eross-exanination-wvith-an

inkorept-and-metive-cimitar-s0-that-which-the-adverse~parsiy-has-in-the

aebion-in-whieh-she-tesbimony-is-offereds] Subject to the same limitations

and objections as thouzh the declarant were testifying in person, testimony

e
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given under cath or affirmation as a witness in apother action or proceed-

ing conducted by or under the supervision of a court or other official

agency baving the power to determine controversies or testimony taken by

deposition taken in compliance with law in such an action or procegeding,

but only if the judge finds thet the declarant is unavailsble as a witness

at the hea.ring_a.nd thet:

(a2} Such testimony is offered against a party who offered it in

evidence on his own behalf in the other asction or proceeding or against

the successor in interest of such party; or

(b} In a civil action or proceeding, the issue is such that the

adverse party in the other action or proceeding had the right ard

opportunity for cross-examinetion with an interest and motive similar to

thet which the adverse party hae in the action or proceeding in which the

testimony is offered; or

(¢} Ina criminal action or proceeding, the present defendant

was & party to the other action or proceeding snd had the right and

opportunity for cross~eyxamination with an interest and motive similar

to that which he hes in the action or proceeding in which the testimony

is offered except that the testimony given st & preliminary hearing in

the other action or proceeding is not sdmissible.

(4) Subject to Rule 654, a statement:

{a}) Which the judge finds was made while the declarant was per-
ceiving the event or condition which the statement narrates, describes
or explains; 5] or

(b} Which the judge finds [wae-made-whiie-the-deelavent-was

P
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undesr-the-gtreac-of-a-Bervous-exeitenent- eaused-by-suek-pereepiiony-or]

(2) purports to state what the declarant perceived relating to an

event or condition which the statement narrates, describes or explains

and (1i) was made spontaneously while the declarant was under the stress

of & nervous excitement caused by such perception.

{(e)--if-the-deciaranis-is-unavailabie~as-a-witnessy-a-statement
rerratingy-deseribing-or-enplaining-an-eveni-or- eondision-whieh-the-judge
£inds~was-Erde-by-ike-deelaransi-gi-a-time-yhen-the-matter-nnd-been
reeeRbly-peveeived-by-him-and-while-hig-recoticesinn-vas-eleary-and-wvas

made-in-goed-faith-prior-te-the-conmencemens-of-the-aetions |

(5) Subject to Rule 65A, a statement by a [perses-unevailabile

as-a-witness-beecnuse-of-hie-deeth] decedent if the judge finds that it

was made upon the persconsl knowledge of the declarant, under a sense

of impending death, voluntarily end in good faith and [while-ihe

deelarant-vwas-eongeisus-of-his-impending-death-and-beiieved] in the

belief that there was no hope of his recovery. [4]

(6) [Zn-s-eriminal-procceding-ae-againet-the-necusedy-a-previons
ptabterRent-by-hin-¥olabive-to-the-affense-charged-ify-and-only-ify-she
fudge-Finds-that-the-avensed-When-making-the-statement -vac~-eenseions-and
was-egpable-of~understanding-what-he-gaid-and.did,-nrd-tbat-ha-wvas-Rrab
indused-so-make-the-pbatement ~La) -under-eompuision-ow-by-infiiekion-or
threasp-of~inflietisn-nf-suffering-ugon-hin-or-anothery-or-by-protenged
intervogation-undey-puckh-gireumetances-as-ko-reRdar-the~-statenent-invel-

unkaryy-o¥-(b)-by-shreaks-or-promises-concerning-aesion-to-be-saken-by-a

wBm

i
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sublie~-offieial-with-reference-to-she-eriney-Ltikely-to-eauae-the-ageuced-
to-palie- suek-a- statements- falgelyy - and-made-by-a-persen-whon- the-accused-
reasonably-believed-te-have-the-povwer-or-authority-$o-eneaute-the- same;

Subject to Rule 65A, in & criminal action or proceeding, as against the

defendant, & previous statement by him relative to the offense charged,

unless the Judge finds pursuant to the procedures set forth in Rule 8

that the statement was made:

(a) Under circumstances ljkely to cause the defepant to make &

false statement; or

{b) Under such circumstances that it is inedmissible under the

Constiltution of the United States or the Constitution of this State.

(7) Sublect to Rule 654 and except &s provided in paragraph (6)

of this rule, as against himself, a statement by a person who is a party

to the action or proceeding in his individual or [a] representative

capacity. [emd-if-the-lestery-whe-vas-aesing-in-such-represensative

capaeisy-in-making-she-statements |

(8) Subject to Rule 654, as against a party, & statement:

{(a} By a person authorized by the party to make a statement or
stetements for him concerning the subject matter of the statement; [ y )
or

(b) Of which the party with knowledge of the content thereof
has, by words or other conduct, manifested his adoption or his belief

in its truth. [ 3 ]
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(9) As egainst a party, a statement which would be sdmissible
if made by the declarant at the hearing if:

(a} The statement concerned a matter within the scope of an
agency or employment of the declarant for the party and was made hefore
the termination of such relationship; [ 5y ] or

(b) [tke-party-and-the-deelerani-were-parsieipating-in-a-plas
fo-conmmit-a-erine-op-a-eivili-wrons~and-the- stnkement~was-reieyant~to-the
plan-ey-its-subject-matter-and-ves-nade-vwhile-the-pien-was-ia-extstenee

and-before-ite-complese-exuecution-or-other-serminationy ] The statement

is that of a co-conspirator of the party snd (i) the statement was made

prior to the termination of the conspiracy and in furtherance of the

common object thereof and {ii) the statement is offered after proof by

independent evidence of the existence of the conspiracy and that the

declarant and the party were both parties to the conspiracy at the time

the ptatement was made; or

(c) In a civil action or proceeding, one of the issues between

the party and the proponent of the evidence of the statement is & legal
liability of the declarant, eand the statement tends to estsblish that

lisbility. { ¢ ]

(10) [Eubjees~to-the-limitations-ef-excepbion-{6)y] Subject

to Rule 654, if the declarant is not s party to the action or proceeding

and ig unavailable as a witness, and if the judge finds that the

declarant hed sufficient knowledge of the subject, & statement which the

Judge finds wes at the time of the [assessiem] atatement so far

contrary to the declarant's pecuniary or proprietary interest or so far

=8~
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subJected him to civil or criminal liability or so far rendered invalid a
claim by him against another or created such risk of making him an object
of hatred, ridicule or social disspproval in the comrmmunity that a
reasonable man in his position would not have made the statement unless

he believed it to be true. [ # ]

[Gii}--Arstatemeas—byha-vsterweeaeerning—his-qaaliiiea%ians-te

vote-er-the-foet-or-content-af-hig-vosey |

(12) Subject to Rule 654, uniess the judge finds it was made in

bad faith, a statement of the declarant's;

() Then existing state of mind, emotion or physicel sensation,
including statements of intent, plan, motive, design, mental feeling,
pain and bodily health, but not including memory or belief to prove the
fact remembered or believed, when such a mental or phyeical condition is
in issue or is relevant to prove or explain acts or conduct of the
declarant. [ y~o¥ ]

()} Previous symptoms, pain or physicel sensation, made to a
physiclan consulted for treatment or for disgnosis with a view to

treatment, end relevant to an issue of declarant's bedily condition. [ 3 ]

{13) [Wriiinga-effered-as-memeranda-or-veeords-of-actsy-condi-
tions~o¥-events~so-prove-the-faeis-shated-thereiny -1~ $he-judge-finds~thas
they-were~made-in-the-regular-esurse~of ~a-buginess-at~owr-abous-she-sime
ef-the-pasy-aondition-er-event-reaordedy-and-thad-the-sourees-of-informn-

3ien~fror-whiek-made-and-the-rethod-and-eiveunssanges-of-their-preparation

0=
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Were-guek-ne-fo-indicnte-their-sructvorthinesss A writing offered es a

record of an act, condition or event if the custodian 'or other gualilfied

witness testifies to its identity and the mode of its preparation erd

if the judge finde that it was made in the regular course of & business,

at or near the time of the mct, condition or event, and that the sources

of information, method and time of preparation were such as to indicate

its trustworthiness. As used in this paragraph, "a business" includes

every kind of business, profession, occupation, celling or operation of

institutions, whether carried on for profii or not.

(14) BEvidence of the absence [ef-a-memowandum-er-weeswrd] from the

[memerandn-oy-] records of a business (as defined in paragraph (13} of

this rule) of a record of an asserted act, event or condition, to prove

the non-occcurrence of the act or event, or the non-existence of the
condition, 1f the judge finds that:

{a) It was the regular course of that business to make [suek
memerandad records of &ll such acts, events or conditions at the time
thereof or within a reascnable time thereafter, and to preserve them; and

(b) The records of that business were prepared from such

sources of information and by such methods as to indicate their trustworth-

iness.

(15) B8ubject to Rule 64, statements of fact contained in a

vritten report {-s-ex-findings-ef-faet] made by a public {effieiand]

officer or employee of the United States or by & public officer or

employee of a state or territory of the United States, if the judge finds

=10-

MJN 0246




that the making thereof was within the scope of the duty of such

[effiesnd] officer or employee and that it was his duty to:

(e} [48] Perform the act reported; [ 5 ] or

(b) [%e] Observe the act, condition or event reported; [ y ] or

(c) [4e] Investigate the facts concerning the act, condition or
event. [and-se-meke-Ffindings-oy-draw-conelusions-based-on-sueh~investiga-

tiensy )

(16) Subject to Bule 64, writings made by persons other than

public offi.cers cr employees as a record, report or finding of fact, if

the judge finds that:

(8) The maker was authorized by & stetute of the United States

or of a state or territory of the United States to perform, to the

exclusion of peresons noct so authorized, the functions reflected in the
writing, and was required by statute to file in a designated public
office a written report of specified matters relating to the performance
of such functions; [ y ] and

{b) The writing was mede and filed as sc regquired by the

statute. f{3]

(17) Subject to ruie 64: [ ¥ ]

(e} If meeting the requirements of authentication under Rule
68, to prove the content of the record, & writimg purporting to be a
copy of an official record or of an entry therein. [ 5 ]

(b) If meeting the requirements of authentication under Rule

§_5_>_,_ to prove the absence of & record in a specified office, a writing made by

~11-
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the official custodian of the official records of the office, reciting

diligent search and failure to find such record. [ 7 ]

{18} subject to Rule 64, [eersifieates) a certificate that the

maker thereof performed = marriage ceremony, to prove the truth of the
recitals thereof, if the judge finds that:

(a) The maker of the certificate was, at the time and flece
certified as the time and place of the marriage, [was] authorized by
law to perform marriage ceremonies; { 3 ] and

{b) The certificate was issued at that time or within & reasonable

time thereafter. [ 3 ]

(19) subject to Rule 64, the official record of a document
purporting to establish or affect an interest in property, to prove the
content of the originsl recorded document and its execution and delivery
by each person by whom it purports to have been executed, if the judge
finds that:

(&) The record is in fact a record of an office of a state
or nation or of any govermmental subdivision therecf; [ 5 ] end

{b) An eppliceble statute authorized such a document tc be

recorded in that office. [ 3 }

(20) subject to Rule 64, evidence of a final judgment adjudging

a person guilty of a felony, to prove, against such person, any fact

essential to sustain the judgment. [ 3 ]
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(21) To prove the wrong of the adverse party and the smount of
damages sustained hy the judgment creditor, evidence of a final judgment
if;

!a.! Offered by a judgment debtor in an action or proceeding

in which he seeka to recover partial or total indemnity or excreration
for money paid or liabllity incurred by him because of the judgment; and
[ y-provided ]

(b} The judge finds that the judgment was rendered for dsmsges
sustained by the Judgment creditor as a result of the wrong of the

adverse party to the present action or proceeding. [ 3 ]

(22) To prove any fact which was essential to the judgment,
evidence of a final judgment determining the interest or lack of interest
of the public or of a state or nation or govermmental subdivision thereof

in land, if offered by = party in an action or proceeding irn which any

such fact or such interest or lack of interest is a material matter. [ +1

{23) subject to Rule 654 a statement of a matter concerning a

declarant's own birth, marriage, divorce, legitimacy, relationship by
blood or marriage, race-ancestry or other similar fact of his family
history, even though the declarant had nc means of acquiring personal !
knowledge of the matter declared, if the judge finds that the declarant |

is unavailable as s witness. [-4~]

{24) Sublect to Rule 65A, a stetement concerning the birth,

marriage, divorce, death, legitimacy, race-ancestry, relationship by
blood or merriage or other similar fact of the family history of & person

.13~
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other than the declarant if the judge finds that the declarant is

unavailable ss a withess and finds that:

(2) [#imds-shas] The declerant was related to the other by
blocd or merriage; or

{b) [finds-thet-ke] The declarant was otherwise so intimately

asgociated with the other’s family as to be likely toc have accurate
information concerning the matter declared [ 5 ] and made the statement
Lil as upon information received from the other or from a person related
by blood or marriage to the other [ y ] or (ii) as upon repute in the
other's family. [ y-smd-{b)-finde-thas-she-deelarani-ic-unavailebie

g8-a~wiknesay |

(25) [A-statement-of-a-deelarant-thas-a-atatcment-ndmigaible
wRder-cxeapbions-(23)-or-(ah)-oZ-thic~rute -was-mede-by-another-deelaszanty
effered-as-bending-so~prove-the-sruth-of-the-maitew-decelared-by-hoth
deslavantsy ~if-the~judge-finds-shaj-bosh~deslaperts-are-unavaitable-asg

withesgess |

(26) Evidence of reputation among members of a family, if:

(a) The reputation concerns the 5irth, marriage, divorce, death,
legitimacy, rasce-ancestiry or other fact of the family history of a menber
of the family by blood or marriage; and

(b) The evidence consists of (i) a witness testifying to his

knowledge of such reputation or {1i) entries in family bibles or other

family bookes or charts, engravings on rings, family portraits, engravings

on urns, crypts and tombstones and similar evidence.

=1l

MJIN 0250



(>

‘N

(27) Evidence of reputation in s commmnity as tending to prove
the truth of the matter reputed, if [-{aj-] the reputation concerns:

igl Boundaries of, or customs affecting, land in the commnity
[ vy ] and the judge finds that the reputation, if any, arose before
controversy. [y-or]

(b) [4ke-repuiasion-eemeemns] An event of general history of
the community or of the state or nation of which the commnity is a part
[ 3 1 an2 the judge finds that the event was of importance to the
community. [y-ex]

(¢) [re-repusasien-esmeerns] The date or fact of birth, marriage,

divorce [ y ] or death[ylegitimacyy-relationship-by-bioed-o¥-marriagey
ez-raceeanaesizy] of a persbn resident in the commnity at the time of
the reputation. [y-er-seme-ether-similar-fact-of-his-family-history~or
of-hig~pergenai-statns-er- eondition-vhteh-she~judge-finda-iikely~sa-have

been-the-subieet-of-a~veiiable- reputasion-1in-shat~conmunisys |

{28) If & person's character or a trait of a person's character

at a specified time is material, evidence of his genersl reputation with
reference thereto at a relevant time in the community in which he then
resided or in a group with which he then habituslly asscclated, to prove

the truth of the metter reputed. [ 3 ]

{29) Subject to Rule 6k, evidence of e statement relevant to a

materiel matter, contained in:
(a) A deed of conveysnce or a will or other [deeumens] writing

purporting to affect an interest in property, offered as tending to prove

-15-
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the truth of the metter stated, if the judge finds that the matter
stated would be relevant upon an issue a8 to an interest in the
property [ v 1 and that the dealings with the property since the state-
ment was made have not been incensistent with the truth of the state-
ment. [ # ]

(b) A writing more than 30 yeaxs old when the statement has been

since generally acted upon as true by persons having an interest ip the

matier, if the writer could have been properly allowed to make such

statement ag a witness.

(30) Evidence of statements of matters of interest to persons
engaged in sn occupation contained in a list, register, periodical [ 3 ]
or other published compilation to prove the truth of any relevent matter
s0 stated if the judge finds that the compilation is published for use
by persons engeged in thet cccupetion and is generally used and relied

upon by them. [ 3 ]

(31) A published treatise, periodical or pemphlet on a subject
of history, science or art to prove the truth of a matter stated therein
if the Judge takes Judicisl notice, or a witness expert in the subject
testifies, that the treatise, pericdical or pamphlet is a reliable

authority on the subject.

-16-
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(34(1r)) 10/22/59

Note: This is Uniform Rule 64 as revised by the Commission. Changes
in the Uniform Rule {otber than the mere shifting of language from one
part of the rule to ancther) are shown by underlined meterial for new
material and by bracketed and strike out material for deleted material.

RULE 6%. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS TO HEARSAY

RULE TO EXCLUDE EVIDENCE.

Any writing admissible under exception [s] {15), (16), {17}, (18),

{emd] (19), (20) or (29) of Rule 63 shall be received only if khk party

offering such writing has delivered a copy of it, or so much therecf as
may relate to the controversy, to each adverse party & reasonable time
before trial unless the judge finds that such adverse party has not been
unfairly surprised by the failure to deliver such copy. Nothing in

this section is intended to affect or limit the provisicns of Sections

2016 to 2035, inclusive, of the Code of ({ivil Procedure, relating to

depositions and discovery. g

-37-
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Note: This 1s Uniform Rule 65 as revised by the Commission. Changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to another} are shown by underlined material for new
material and by bracketed and strike out maeteriel for deleted meterial.

RULE 65. CREDIBILITY OF DECLARANT.
Evidence of a statement or other comduct by & declarant

inconsistent with a statement of such declarant received in evidence

under an exception to Rule 63 [ 3y ] i# admissible for the purpose of

discrediting the declarant, though he had no opportunity to demy or

explain such inconsistent stetement or other conduct. Any other evidence

tending to impair or support the credibility of the declarant is
admiassible if it would have been admissible had the declarant been a

witnesas.

«18-
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(34(L)) 10/22/59

Note: This is & new rule proposed by the Law Revision Commission.

HULE 65A. QUALIFICATION OF DECLARANT. _ [NIW)

Auy stetement otherwise admissible under peragraph (4), (5), (6),

(1), (8}, {10), (12), (23) or ja_g) of Rule 63 is insdmisaible if the

Judge finde that at the time of making the statement the declarant did

not possess the capacities requisite to gualify as & witness under Rule 17.

The burden of establishing that a statement is inedmissible because of
!

the provisions of this section is upon the person cbjecting to the

aimissicn of the evidence.

-19-
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¥ote: Thia is Uniform Pule 66 as revised by the Commission. Changes
in the Uniform Rule {octher than the mere shifting of languege from one
part of the rule to another) are shown by underlined material for new
meterial and by bracketed and strike out material for deleted material.

RULE 66. MULTIPLE HEARSAY.

A statement within the scope of an exception to Rule 63 [sha2i]
is not {be] inadmiseidle on the ground that it includes a statement made
by another declarant and is offered to prove the truth of the included

statement if such included statement itself meets the regquirements of

-an exception.

-

(
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APPENDIX B

ACTIOR TAKEN

Uniform Rules of Evidence -- Hearssy Evidence Division

This summery indicates the action taken
on the Uniform Rules of Evidence (Hearsay
Evidence Division) by (1) the California
Law Revision Commission and (2) the State
Bar Committee to Consider the Uniform

Rules of Evidence.

November 1, 1959

MJN 0257




10/26/59

-

RULE 62 DEFINITIONS

Commission: The Commission has not finaslly approved
parsgraphs {3) and (4) of the revised rule.

The Commission considered deletion of sub-
peragraph {b) of the first paragraph of
paragraph (6) of the revised rule but deferred
final decislcn pending receipt of a report
from our reseerch consultant. This report,
entitled "Whether Rules Which Disqualify
Certain Perscns as Witnesses Alsc THsqualify
Hearsey Declarants" {Sept. 29, 1958), was
distributed at the last meeting. Our
consultant does not recommend the deletion

of paragreph (6) (b) of the revised rule; ACTION BY
he does recommend scme changes in Rule 63 STATE BAR
because of the provisions of revised rule COMMITTEE
62(6) {first paragraph) (b) and in pubstance  AND BY
recommends the new ruie 65A. COMMISSION
REQUIRED

The Commission has not coneidered the transfer

of the definition of "a business" from

.- Uniform Rule 62 to exception {13) of revised
rule 63 {to which this definition applies).

™,
}

Bar Committee: The State Bar Committee has not finally
approved the final form of the revised rule
and has not considered the transfer of the
definition of "a business" from Uniform
Rule 62 to exception {13) of revised rule 63
(to which this definition applies).

Note: The staff made a number of changes Iin the form of this
rule. The definitions are arranged in alphsbetical
order and the entire rule is put in tabulated form to
improve readability. The sections to which the definitions
apply have been clearly specified in the revised rule.
The definition of "a business"” has been transferred from
Rule 62 to exception (13) of revised rule 63.

)
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RULE 63 HEARSAY EVIDENCE EXCLUDED -- EXCEPTIONS
i
| —
The General Rule

Commission: Approved without change.

Bar Committee: Approved without change.

Paragreph (1) - Previous Statements of Witnesses at Hearing.

Commission: All members present (three) voted in favor ACTION BY
of revised rule. The Commission has not, COMMI.SSION
hewever, approved the revised rule. REQUIRED

Bar Committee: Approved as revised (in eubstance).
Note: The Commission staff has mede a revision in form of

subparagraph (c¢) of revised rule 63{1). Scme changes
in form of rule have been made by the staff.

Paragraph (2) - Affidavits; Depositions snd Prior Testimony in Same Prcceeding.

Commission: Approved as revised.

Bar Conmittee: Approved aa revised.

()

Note: The Commission staff has inserted "or proceeding” after
“action” in two places.

Paragraph (3) - Depositions and Prior Testimony in Another Proceeding.

Commisalon: Approved as revised.
Bar Committee: Approved as revised.
Note: The Commission staff has substituted "action or proceeding”

for "proceeding” in this rule and hes improved the form of
the revised rule.

Paragraph (4) - Spontaneous Statements.

Commission: Approved as revised (but see note below).

Bar Committee: Approved as revised (but see note below) BAR COMMITTEE
EXCEFT Bar Committee would insert prior to AND COMMISSION
'a statement" in the introductory clause NOT IN AGREE-

‘)

-2
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the words "if the declarant is umavailsble MENT; ACTICH BY

as a witness or testiflies that he does not BOTH BAR

recall the event or condition involved." COMITTEE ALD
COMMISSTON
RIEQUIRED

FKote: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 654."

The Commission does not agree with the Bar on the
insertion of the words indicated under the prior action
cf the Bar Committee,

The Commission staff has improved the form of the rule.

Paragraph (5) - Dying Declarations.

Commission: Approved as revised {but see note below). ACTION BY
BAR COMMITTEE
Bar Committee: Approved as revised (but see note below). ARD COMMISSION

Note: HNeither the Bar nor the Commission has approved the
insertion of the words “"Subject to Rule 654."

Paragraph (6) - Confessions and Other Admissions in Criminal Proceedings.

Commission: Approved as revised (but see note below). ACTION BY
BAR COMMITTEE
Bar Committee: Has not acted cn revised rule, AND COMMISSION
REQUIRED
Note: Reither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule £5A."

The Bar Committee has not considered this revised rule.
"Actlon or proceeding” has been substituted for "proceeding”

and "defendant" has been substituted for "accused" and
the form of the rule has ctherwise been improved.

Paragraph (7) - Admigsions by Parties in Civil Proceedings.

Commission: Approved as revised {but see note below). ACTION BY
BAR COMMITTEE

Bar Committee: Approved as revised {but see note below). AND COMMISSION
REQUIRED
Note: HNeither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 65A."

The staff has made changes to improve the form of the rule.
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Paragraph (8) - Authorized and Adoptive Admissions.

Commission: Approved as revised (but see note below). ACTION BY
Bar Committee: Approved as revised (but see note below). AND COMMISSION

Note: MNeither the Bar nor the Commission bas approved the
insertion of the words "Subject to Rule 65A."

Paragraph (9) -~ Vicarious Admissions.

Commission: Approved as revised.
Bar Conmittee: Approved as reviged,
Note: The words "or proceeding" have been ingerted after the

word "action."

Paragraph (10) - Declarations Against Interest.

Commission: Approved as revised (but see note below). ACTICN BY
BAR COMMITTEE
Bar Committee: Approved as revised but Northern Section not AND COMMISSION
sufficiently represented to consider action REQUIRED
taken as final action of State Bay Committee
{but see note below).

Note: Neither the Bar nor the Commission has approved the
insertion of the words "Subject to Rule 654."

The words "or proceeding” have been ingerted after the
word "action."

Paragraph (11) - Voter's Statements.

Cormission: Disapproved.

Bar Committee: Disapproved.

Paragraph (12) - Statements of Physical or Mental Conditiocn of Declarant.

Commiseion: Approved (but see note below). ACTION BY
RAR COMMITTE!
Bar Committee: Approved; then determined to reconsider insofar AND COMMIS-
as precludes declarations relating to declarant's SION REQUIREI
donative intent at o prior time (cf. William:
v. Kidd, 170 Cal. 631). Referred to Messrs. Baker,
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Kaug, Kodison and Selvin for further study
and report. (see note below)

Note: Neither the Bar nor the Commission has spproved the
insertion of the words "Subject to Rule 65A."

Peragraph {13) - Business Intries and the Like.

Commisgeion: Approved as revised {but see note below).
Bar Committee: Approved as revised (but see note below).
Note: Neither the Bar nor the Commission has approved the

transgfer of the definition of "a business" fram
Rule 62 to Rule 63{13).

Paragraph (14) - Absence of Entry in Business Records.

Cormission: Approved as revised (but see note below).

Bar Committee: Approved as revised (but see note below).

Note: Note that the definition of "a business" is specifically

incorporated by reference in the revised rule - this
has not been approved by either the Bar Committee or
the Commission. The section has been tabulated to
improve readasbility.

Paragraph (1%} - Reports of Public Officers and Employees.

Commissicon: Approved as revised.

Bar Committee: Has not considered revised rule.

ACTTON BY
BAR COMMITTEE
AND _COMMISSION

ACTIOE BY
BAR CQWMITTEE
AND COMMISSION

ACTION BY
BAR COMMITTEE
REQUIRED

Paragreph (16) - Filed Reports, Made by Persons Exclusively Authorized.

Camission: Approved as revised,

Ber Committee: Has not considered revised rule,

Paragraph (17) - Content of Official Record.

Coutni ssion: Approved (but see note below).

Bar Committee: Approved (but see note below).

ACTICN BY
BAR COMMITTEE

REQUIRED

ACTION BY
BAR COMMITTEE
AND COMMISSIOR
REQUIRED
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Note: The words "if meeting the requirements of authentication
under Rule 69" have been inserted - this has not been
approved by the Bar or Commission.

Paragraph (18) - Certificate of Marriage.

Commission: Approved as revised.

Bar Committee: Approved ag revised,

Paragraph (19) - Records of Documents Affecting an Interest in Property.

Commission: Approved.

Bar Commitiee: Approved.

Paragraph (20) - Judgment of Previous Conviction.

Commission: Approved as revised. BAR
COMMITTEE
Bar Committee: Disapproved. State Bar Commitiee suggesta AND
that if Commission does recommend paragreph (20), COMMISSION
it should be revised to make it clear that a DISAGREE

Jjudgment sdmitted thereunder is not conclusive
but merely evidence. It was suggested that this
might be dope by inserting "as tending" before
"to prove.”

Paragraph (21) - Judgment Against Persons Entitled to Indemnity.

Commission: Approved. BAR COMMITTEE
AND COMMISSION
Bar Committee: Disapproved in present form; Messrs. Hayes DISAGREF

and Patton to redraft for Committee's
further consideration.

Note: The words 'or proceeding” have been inserted after the
word “"action."

Paragraph {e2) - Judgment Determining Public Interest in Land.

Commission: Approved.
Bar Committee: Approved.

Ncte: The words "or proceeding” have been inserted after the word "action.”
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Paragraph {23) - Statement Concerning One's Own Family History.

Conmission: Approved {but see note below). ACTION BY
BAR CCYMITTEE
Bar Committee: Approved (but see note below). AND_CCMMISSICN
REQUIRED

Note: The words "as a witness" have been inserted at the end
of this paragraph to conform to the definition in
Rule 62 and to the following paragraphs of Rule 63.
This insertlion has not been approved by eilther the
Conmission or the Bar Committee, Neither has the
insertion of the words "Subject to Rule 65A" been approved.

Paragraph (24) - Statement Concerning Family History of Ancther.

Cormission: Approved as revised (but see note below). ACTICN BY
BAR COMMITTEE
Bar Committee: Approved as revised (but see note below). AND COMMISSYON

Note: Neither the Bar Committee nor the Commission has
approved the insertion of the words "Subject to Rule 654."

Paragraph (25) - Statement Concerning Family History Based on Statement
of Another Declarant.

Commission: Disapproved.

Bar Committee: Disapproved.

Paragraph (26) - Reputation in Pamily Concerning Family History.

Commission: Approved as revised,
Bar Committee: Approved as revised.

Note: The Commission staff has improved the form of the revised rule.

Paragraph {27) - Reputation -- Boundaries, General History, Pamily History.
Commiseion: Approved as revised. |

Bar Committee: Approved as revised.

NHote: The Commission staff hes improved the form of the revised rule.

REQUIRED
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Paragraph (28) - Reputation as to Character.

Commissgion: Approved as revised.

Bar Committee: Approved as revised.

Paragraph (29) - Recitals in Writings,

Commission: Approved as revised.

Bar Committee: Approved as revised.

Paregraph (30) - Commercial Lists and the Like.

Commission: Approved.

Bar Committee: Disapproved as proposed; referred to Messrs.
Hayes, Hoberg, Kaus and Selvin for further
study and report to consider, among other
things, whether paragraph {30) should be made
subject to Rule 6k,

Paragraph (31) - Learned Treatises.

Commission: No action teken.

Bar Comittee: Disapproved as proposed; referred to Messrs.
Heyes, Hoberg, Kaus and Selwin for further
study and report to consider, asmong other
things, whether peragraph (31) should be
made subject to Rule 6l,

8-

ACTION BY _
EBAR COMMI'TMTER
REQUIRED

ACTION BY
COMVISSI0N AND
BAR COWIITTEE
REQUIRED
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RULE 64 DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS
TO EEARSAY RULE TO EXCLUDE EVIDENCE

Commission: Approved in principle only. ACTION BY
COMMISSION AND

Bar Committee: No action faken on revised rule. BAR COMMITTER
REQUIRED

RULE 65 CREDIBILITY OF DECLARANT

Commission: Approved as revised.

Bar Committee: No final action taken; referred to Messrs ACTION BY
Baker end Patton to ccnaider whether rule BAR COMMITTEE
should be modified as proposed in Patton REQUIRED

memorsndum on parsgraph {10) of Rule 63,
dated June 25, 1958.

RULE 65A QUALIFICATION OF DECLARANT [New Rule]

Cormission: No action taken (see note below). ACTION BY
COMMISSION AND

Bar Committee: No action taken (see note below). BAR COMMITTEE
REGUIRED

Note: This is a new rule. It is referred to in parsgraphs

(4}, (5), (6), (1), (8), (r0), (22), {23) and (24)
of Rule 63, as revised.

RULE 66 MULTIPLE HEARSAY

Commission: Approved, ACTION BY
COMMISSION AND

Bar Committee: Approved, BAR COMMITTEE
REQUIRED

Kote: The Commission staff has ipproved the form of
this rule.

MJIN 0266




November 13, 1358

SUMMARY OF ACTION TAKEN BY THE
CALIFORNIA LAW REVISICN CCMMISSICON
AND THE STATE BAR COMMITTEE TO
CONSILER THE UNIFORM RULES COF
EVIbEI*EGE-
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Rule &

1. As proposed:

Preliminary Inguiry by Judge. When the quali-
fication of a person to be a wituess, or the admiss-
ibility of evidence, or the existence of a privilege
is stated in these rules to bes subject te a condition, ;
and the fulfiliment of the conditiorn is in issue, the i
issue is to b2 deternmined by the judge, and he shall
indicate to the parties which one has the burden of
producing evidenca and the burden of proof on such
issue as implied by the rule under which the gquestion
arises. The judga may hear and determine such matters
out of the presence or hearing of the jury, except that :
on the admissibility of a conression the judge, if re- ;
quested, shall hear and determine the question out of ’
the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party
to introduce before the jury evidence relevant to
weight or credlbiiity.

{: 2. dction of Commission:

Not yet considered,

3. Action of Worthern Section:

Has not yet considered Rule itsell but approved
Professor Chadbournts proposal to add following at
end of Rule: "In the determination of the issue
aforesaid, exclusionary rules shall not apply,
subject, however, to Rule 45 and any valid claim
of privilege,"

L. Action of Southern Section:

Not yet considered.
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Revisad ;
July 28, 1958 :

Rule 19

l. As proposed:

Prerequisites of Knowledge and Experience,

As a prerequisites for the testimony of a witness
on a relevant or material matter, there must
be evidence that he has perscnal knowledge there-
of, or experierce, training or education if such
be required. Such evidence may be by the testi-
mony of the witness nirnsgelf, The judge may
reject the testimony ol a witness that he
perceived a matter 17 he fincs that no trier

of fact couid rsascnably believe that the
witness did perczeive the matter. The judze
nay recelve conditionally the testimony of
the witness as to a relevant cor material matter,

tblect to the evidence of knowlefge, experience,
training or education being later supplied in
the course of the trial., ’ -

2. Original Action of Commission:

Hes not considered Rule as proposed. In connection
with consideration of opening paragraph of Rule 63,
preposed to add following paragraph to Rule 10

As a prerequisite for evidence of the conduct
of a person reflscting his belief concerning a :
material or relevant nmatter tut not constituting 5
a staterment as defined in 52(1), there must be
avidence that the person had at the time of his i
conduct personal knowledge of such material or
relevant matter or exnerience, training or sdu-
cation, if such bs required.

3. Action of State Bar Committee:

Did not consider Rule itself. Disapproved amend-
ment proposed by Conmission.

L. Action of Northern Sectioni

Avproved first two sentences of Rule as proposed.
Disapproved last two sentences.

5. Action of Southern Sections

Considered Rule as proposed'preliminarily and
referred to Messrs. Patton and Selvin for redraft.
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Rule 19 {cont.)

6. Action of Commission 7/19/58:

Withdrew proposed anendment of Rule 19.

Revised
July 28, 1958
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Rule 20

AS proposed?

See "Action of Commission.!

Action of Commissions

Approved as proposed with modification as shown:

Tvidence Generalliv Affectins Credibilitv.

ubﬁeeJ:;3TiEIE3:EE:EEE’QE'EEEEE*"EE’BEFEFGIEe
grov1ued in Rules 21 and 22 or any other oI these
Rules,for the purpose of +mpa ring or, whea the
cred10~11+v of the wit ness has been attackad,
supporting the credib..iity OF a witness, an’ party
includirg the party calling him mav examine him
and introduce extrinsic evidence concerning any
cornduct by him and anv other matter relevant upon
the issues of credibility,

Action Noerthern 3action:

Found rule acceptable in principle except for
inclusion of words Yor supporting®; would limit
suprorting evidence to cases where credibility
has been attacked. Relerred Rule 20 to Mr. Baker
to draft an amendment or a separate rule to cover
admissibility of evidence to support the credi-
bility of a witness.

Action Scuthern Section:

Not yet considered.
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2.

Se

4,

Rules 21

As_proposed:

Limi tations on Evidence of Conviction of
Crime 8s Affecting Credibillty., Lvidence of
the conviction of a witness for s crime not
involving dishonesty or false statement shall
ba inadmissible for the purpcse of Impalring
his credibillty. If the witness be the accused
in & eriminel proceeding, no evidence of his
conviction of 2 crime shall be admisslible for
the sole purpocse of lmpairing his credibility
unless he has first introduced evidence ad-
missible solely for the purpose of supporting
hiz eredibility.

Action of Commission:

Discussed but final action not taken.

Acticon Northern Section:

Proposed following ss aubsatltute for first
sentence:

Evidenca of the conviction of a2 witness
of & miademeanor, or of a felony not
Involving dishonesty or false statement,
shall be inadmisszlible for the purposas

of impairing his ersdibllity.

Made several suggestions for changes in second
sentence; referred to Mr. Baker to dralt revision,.

Action Southern Ssction:

Not yet considered.
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Rule 22

l. As propozed:

Further Limitations on Admlssibility o
Evidence Affeching Credihilitv. As affecting
tha credibility of = witness (&) in examining
the wltness as to a statement made by him in
wrlting inconsistent with any part of his
testimony it shsll not be necessary to show
or read to him any part of the wrlting provided
that if the judge deems 1% feasible the Ttime
and place of the wrlting and the name of the
person addressed, if any, shall be indlicated
to the witness; (b} extrinsic evidence of prior
contradictory statements, whether oral or
written, made by the witness, may in the
dlscretion of the judge be excluded unless the
witness was so exsmined while testifyling as
to give him an opportunity to 1dentify, explain
or deny the statement; (¢). avidencs of traits
of hls - character other than honesty or varacity
or their opposites, shall bs inadmissible; ' {d}
evidence of speciflc instances of his conduct
relevant only as tending to prove a tralt of his
character, shall be inadmissible,

2. Aotion of Commissiqg.

Approved.

3. Actlon Northern Ssctions

Approved (a) by divided vote.

Concluded subdivision (b) unclear and referred
to Mr, Beker to redraft for eclarification.

Approved subdivizion {c¢) with amendment to
insert "reputation for" after "“than".

Approved subdivision {d}.

4, Aetion Southern Section:

Not yet conasidersd.
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Bule A5

As proposed:

Discreticn of Judg;_to Exclude Admissible
Evidence. LXcep. &s. in thase rules otherwise
provided, the judze may in his discretion exclude
evidence if he fiads that its probative valus is
substantially cutweighed by the risk that its
admission wiil {a) necessitate undue consumption
of tims, or (b) create subsvantial danger of undue
prejudice or of confusing the issues or of mislead-
ing the jurv, or (¢) unfairly and harmfully surprise
a party who has not had reascnable opportunity to
anticinate that such evideuce would be offerad.

Action of Commission::

Aporoved insofér as apvliies to Rules 20 and 22.

Action of Nortbe N Sect¢og

Not yet conuldered

Action of Southern Segtion:

Not yet considered.
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3.

Revised
July 15, 1958

3/2h/58

As vropossd:

See "Action of “tote hor Comaitize.”

Original. Action of Commission:

Approved subdivision {1)

Action of State Bar Committee:

a)

Approved all but paragraph numbered {6) as
proposed with modifications as shown:

Definitions. As used in Rule 63 and its ex-
ceptions and in pules 64, 05 and 66 she-feliewing
rules,

{1} "Statement™ mesans not only an oral or
*itten exnression but also non-verbal conduct of
a person intended by him as a substitute for words
in expressing the matter stated.

- {2) "Declarant" is a person who makes a
statsment.

{3} "Perceive" means acquire knowledge
through onets own senses.

(L) U"Public Official®™ of a state or verritory
of the United States includes an official of a
political subdivision of such state or territory
and of a municipality.

{5) "State" includes the District of Columbia.

(6) "4 business" as used in exception (13)
shall include every kind of business, profession,
occupation, calling or operation of institutions,
whether carried on for profit or not.

{7} "Unavailable as a witness" includes
situations where the witness is (a) exempted on
the ground of privilege from testifying concerning
the matter to which his statement is relevant,
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RHevised :
suly 15, 1958
9/ 2458

Rule 62 (cort.)

or (b} disqualified from testifying to the

matter, or {¢} dead or unrable to he present to
testify at the hearing Lecause of deash-eF then
existing phvsical or mental illness, or (d} absent
beyond the jurisdiction of the court to compel
appearance by its process, or (e) absent fron the
p=aes-of hearing beeadse and the preponent of his
statenment does not know and with diligence has
been unabls to ascertain his whereabouis.

But a witress is not unavailable {(a) if the
Judge finds that his exewption, discualification,
inability or abssnce 1s due to procirement or
wrongdoirg of the proponent of his statement for
the purpose of preveniing the wituness from attend-
ing ‘or testifying, or to the culpable neglect of
such proponent passy, or (b} if unavaiiability is
claimed under clause (d) of the preceding para-
graph and the judge finds that tne deposition of
the declarant could have been taken by.the vroponent

by the exercise of reasonable diligence and without
uncue hardship, or expengesy-ard-bhas-the-persbable
impersanse~of-the-seobiReAr-25~guek~a3-bo~3ushifv
the-expense-~oef-baking-guen~dapeszbien.

Decided that the paragraph of Rule €2 numbered (6)
should te approved subject to such revision as may
be necessary to conform it to final azstion taken
on supdivisions {13) and {13) of Rule &3.

4. Action of Commission (9/6/58):

a) Apsroved as modified by State Bar Committee, with further

proposed modification of Subdivision (7) as shown:

(7} "Unavailable as a witness" includes situations
where the witness is {a} exempted on the ground of
yrivilege from testifying concerning the matter to
wvhich his statement ig relevant, or (b) disqualified
from testifying to the matter, or (¢) dead or unable
te -be present to testify at the hearing because of
shen-exiagbing physical or mental illness, or (d)
sbgent beyond the jurisdiction of the court to compel
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Rule 62 {cont.)

Revised 9/2h/58

appearance by its process, or {e) absent from
the lLiearing end the proponent of his atatement
does not know and with diligence has been unable
to ascertain his whereahouts.

But a witness is not unavailable (a) if the
Judge finds that his exemption, disgualification,
ingbility or absence ie due to procurement or
wrongdoing of the proponent of his statement for
the purpose of preventing the witness from ettend-
ing or testifying, or to the culpable act or
neglect of such propenent, or (b) if wiavailability
is claimed under clause {d) of the preceding para-
graph and the Jjudge finds that the deposition of
the declarant could have been taken by the proponent
by the exercise of reasonable diligence and without
undue hardshipy or expense,

Considered deletion of Subdivision (4} but deferred final
decision pending receipt of staff report. (See Minutes
9/6/58)

Considered modification of Subdivision (5) but deferred
finel decision pending receipt of staff report. {(See
Minutas 9/6,/58)

Considered deletion of subsection {b) of Subdivision 7
but deferred final decision pending receipt of report
from Research Consultant.

Agreed with Stete Bar Committee that final form of Sub-
divigion (6) will have to be determined after Subdivision
(13) of Rule 63 ip put in fipal form.

¥.B. The Californis Law Revision Commission staff
has ascertained that the definition of "business"
in Subdivision {6) is identical with that in
C.C.P. § 1953e; hence no mo&ification of Sub-
division (6) is necessary.

N.B. The Celifornis Lew Revisicn Commission staff proposes thet Sub-
division (k) be approved in the following form:

(4) "Public officer or employee of a state or
territory of the United Stated'includes (1)} in this
State, an cfficar or employee of any county, city,
city and county, district, authority, agency or other
political subdivision of the State and (2) in other
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Rule 62 {Comnt.) Revised 9/24/58

C

states and in territories of the United States, an
officer or employee of eny substantially egquivelent
‘public entity.

The Staff suggests that Subdivision (5) bve approved in the
following form:

{5) "State" includes each of the United States
end the District of Columbia.

‘It would be difficult to freme & definition which would state
what other areas under the Jurdsdictlion of the Unlted States in
one gense or ancther should or should not Be included., This
phould be left to the couwrts to do in defining "territory of the
tmited States" vhere used in the Rules.

:
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9/ el/58
Rule 63

1. As proposged:;

Hearsar Evidence Excluded--Cxcevntions. Ewvidence
of a statsment which is made other than by a witness
while testilving at the hearing offered to prove the
truth of the matter stated Is hearsay evidence and
inadmissible except:

2. Action of Cormission:

Approved but in connection therewith recommended
following addition to Fule 19

{Same as one set forth on page entitled
"Rule 16"]

v

3. Acticn of State Bar Soumittee:

Approved.

Note: It was the view of Lhe State Bar Committee that
consideration should be given to the desirability of
stating affirmatively at an appropriate point in the
Rules %possibly in Rule 7} that the following kinds
of evidence are not excluded by Rule 63:

1) Extrajudicial statements not offered to prove
the truth of the matter stated.

2) Non-verbal conduct not intended by the actor

as a substitute for words - i.e.,, as a
communication.

L. Action of Comm!ssion 7/19/58:

Withdrew proposed amendment of Rule 19
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Revision
July 28, 1958

Subdivision (1), Rule 63

1. As proposed: :

(1) Previous Statements of Persons Fresernt
and Subjeet %o Cross Examination. & statement
previously made by a perscn wno is present at
the hearirg and availabie for cross examiration
with resnect fo ths statement and its subiect
matiter, provided the statement would be admissible
1T mace by declarant while testifying as a witness;

2. Criginai Acticn of Ccmmission:

Disapproved; vroposed substitute, to read: :

{1) FPrevious Statements of Witnesses at the
Hearirg. VWhen a person is a witness at the hearing,
a statement made by him, thougi not made at the
hearing, is adnmissibie to prove the truth cof the i
ratter stated, provided the statement would have ’
been admissible if made dy him while testifying
and vrovided further:

{
{a) The stetement is inconsistent with i
is testimony at tre hearing and is

offered in compliance with Hule 22, or |
{b) The statement is cffered followirng an

attempt to impair his testimony as ;

being recently fabricated and tne state- |

ment is one made prior to the allegsd

fabrication and is consistent with his ;

testimony at the hearing, or ’
{c} The statement concerns a matter as to

which the witness has no present

recollection,

2. Action of State Rar Committee:s

Approved Commission substitute with modifications
as shovm:

{1} Previous Statements of Witnesses at the
Hearing. When a perscn is a witness at the hearing,
a stacement made by him, though not made at the
hearing, is aamissible to prove the truth of the
matter stated, provided the statement weculd have
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(: July 28, 1959

Subdivision (1), Rule 63 {cont.)

been aditissible if made by him while testifying
and provided further

{(a) The statement is inconsistert with
his btestimory at tne hearing and is
offered in compiianze with Rule 22, or

{t} The statement is offered following an
attenpt to impair his testimony as being
racantly rabricated cr when his testimonv
has hean inpeached b evicence of & prior
irzorsiscent atatenent and tne statement
1s one made prior ©o the allezed fabri-
cation or priocr inconsistent statement
and is consistert with his tastimony at
the hearing, or

(c} The statement concerns a natter &s %o
which the witnsess has no present recoilec- '
tion and s a writing which (i) was rmade :
by the witness himsel: or under his direction,

(: j; was made at a tirne when the facts record-

el in ths writing actuallx ccewrred or at such
other time when the racts recorded in the
writing ware rvesh In the witness’s memcry,
and [(=1i) is verifiad by the witness a&s having
fegn true and correct when nade.

L. Action of Commission 7/19/58:

1. Proposed new subsection {b) to read:

{b] The statement is offered after evidence
cf a prior incorsistent statewment or
supporting a charge of recent fabrication :
by ¢he witness has been received and the ;
stacenent is cone made before the alleged
inconsistent statement or fabrication and
is consistent with Lis testimony at the
hearirg, or

2. Declired to accept view of State 3ar Committes on :
subsection (c}; held to original action.
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5. Joint Meeting in Coronado 10-8-58:

After discussion, a proposal was made that Subdivision
(1) be approved in the following forms

(1) Previous Statements of Witnesses at the i
Hearing. When a person-is a witness at the hearing, : 1
a statement made by him, though not made at the hearing,
is admissible to prove ths truth of the matter stated,
provided the statement would have been admissible if s
made by him while testifying and provided further :

(a) the statement is inconsistent with his %
testimony at the hearing and is offered : ;
in compliance with Rule 22, or

(b) the statement is offered after evidence
of a pricr inconsistent statement or of
a recent fabrication by the witness has
been received and the statement is one
made before the alleged inconsistent
statement or fabrication and is consistent
with his testimony at the hearing, or

(c} the statement concerns a matter as to :
which the witness has nho present recollec~ |
tion and is a writing which was made (1) ?
by the witness himself or under his direc-
tion or {2} by some other person for the
purpose of recording the witnessts state~
ment at the time it was made and (3) at |
a time when the facts recorded in the
writing actually cccurred or at such other
time when the facts recorded in the writ-
ing were fresh in the witness's memory.

The State Bar Committee approved Subdivision {1) in
this form, A motion that the Commission approve
Subdivision (1) was made. -Although all members of -
the Commission present voted in favor of the motion,
it failed to carry because only three members were
present. : i

Note by Law Revision Commission Staff: -If the proposal
made at the Coronado meeting is adopted, should Subsection
(¢) not read as follows:
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the statement concerns a matter as to which the
witness has no present recollection and is a
writing which was made at a time when the facts
recorded in the writing actually occurred or at

such other time when the facts recorded in the
writing were fresh in the witness's memory and

the writing was made {1) by the witness himself

or under his direction or (2) by some other person
for the purpose of recording the witness?s statement
at the time it was made.
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Revised
November 13, 1958

Subdivision {2}, Rule 63

As vrogpcsed:

o {3) ffidavits. Affidavits to the extent
admissible by the svatutes of this State:

Original Action of Conmission:

Proposed following substitute:

(2) To the extent otherwise admissible by the law
séatuses o this State: —
(a)} Affidavits.
(b} Depositions taken in the action in which they
are offered.
(¢} Testimony given by a witnass in a prior trial
or prelinminary hearing oi tho action in which
ik o Es offered.

Action of State Bar Cormitiee:

{a) Approved as proposed; disapproved Commission
substitute.

(b) Proposed following new subdivision 2.1:

t2.1) To the extent admissible by the
statuteg of this State:

(a) Depositions taken in the action in which
they are olfered.

{b) Testimony given by a witness in a prior
trial or preliminary hearing of the action
in which it is offered.

Action of Commission 7/19/58:

Declined to accept view of State Bar Committse that
should have separate subsection (2.1); reaffirmed original
action with two nodifications:

l. Substituted "under the law" for "by the statutes."

2. Added "taken in the action in which they are
offerad™ after "depositions.™

Joint lieetine in Corcnado 10/8/58:

State Bar Committee concurred in Commission action of 7/19/58.
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f* ~—~. Revised
— = July 28, 1958

Subdivision (3), Rule 63

AS proposed:

(3) Lepositions and Prior Testimony., Subject
to the same limitations and objections as though
the declarant werae testifying in person, {a)
teatimony in the form of & deposition taken in
compliance with the law of this state for use as
testimony in the trial of the sction in which
offered, or (b) if the judge finda that the
declarant is unevallsble ss a witness at the
hearing, tesatimony gliven a3 a witness in another
action or in & deposition teken in complience
with law for use as testimony in the trial of
another action, when (i) the testimony 1as offered
agalnst a party who offered it in his own behalfl
on the former occasion, or ageinst the successor
in interest of such party, or {il) the iassue 1is
such that the adverse party on the former occaslon
had the right and opportunity for cross sxamination
with an interest and motive simllar to that which
the adverse party has in the action in which the
teatimony i3 offered;

2. Original Action of Commission:

Proposed following es substitute (part of substance
having been lncorporated in Commission substltute
for Subdivision (2):

(3) If tne judge finda that the declerant is
unavaillable as a witness at the hesaring and subject
to the same limitations and objesctions aa though
the declarant were testifying in person, testimony
given as n witness in another action or in a
deposition taken in complisnce with law In enother
acttion is admiasible In the present action when

{a) The testimony is offersd against a
party who offered it in his own behalf
on the former cccaslon or againat the
successor in interest of such party, or

(b) In a civil action, the issue is such
that the adverse party on the former
‘ocecasion had the right and opportunity
for coross-sxamination with an intersest
and motlve simlilar to that which the
adversge party has in the action in wihilch
the testimony 1s offered, or
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Subdivision (3}, wule 63 {cont.) . Revised

{e} In a criminal action, the Preséi%}y 15, 1958

defendent wes a paerty to the prior
action and had the right and oppor-
tunity for cross-exemination with
an interest snd motive similar to
that which he has in the action in
which the testimony is of'fered;
provided, however, that testimony
glven a8t a mreliminary hearing in
the prior action is not admissible,

Action of State Bar Committes:

Anproved Commission substitute with modifications
as shocwn: :

(3) Depositions and Prior Testimonv in
Another Procsedinz. ff<bEe-~Judse-finfs-bRAaE-bhe
ge3tapant-28-uRavaitabie-ap~a-witness-ak-she
peav:RI-ane oublect to the sadle linmitations and
cbjections as thouzh the declarant were testi-
fying in person, testimony given under oath or
affirmaticr. as a wituess in another aebzsn

roceeding conducted by or under ths suvervision
of a court or other official agency having the
power to deternins controversiss cr in a cdepo-
sition taken in compliance with law in anebhew
aebien such g vrocsecinz, is-acmissible-in~thRe
present-asbien proviced the julge finds that the
declaranct is unavailabie as a witness at the
heaving, anc Wiens

ta} (i) The Such testimony is offered against
‘a party who offered it in evidencs on
his own behalf er-the-fermep-cceasten
in the other proceeding or against the
successor in interest of such party, or

{83 £ii) 1In a civil action, the issue is such
that the adverse party sr-the-fermern
eccasten in the otner proceeding had the
right and opportunity for cross-examination
with an interest and motive similar to thet
vhich the adverse party nas in the asten
proceediie in which the testimony is offer-
ed, or

te} (iii} In a criminal aetien proceeding the present
—-— gefendant was a party to the prier-aebiecn

other proceedins and had the right and
opportunity for cross-examination with an
interest and motive similar to that which
he has in the aebien proceedinz in which
the téstimony is offered; provided, how-
ever, that the testimony given at a pre-
liminary hearing in the srier-aebien other
preceeding is not admissible.
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Revised .
lovember 13, 1958

Subdivision {3}, Rule 63 {(cont.!

L. Action of Commission 7/19/58:

Approved substitute propcsed bty State Bar Committee
except that will cesiszuate snbpa:a raphs (a}, (b)
and (c) rather than (*3, (11) ana {iii).

5. J01nt Meetlnh,;__Coronado 10-8-58:

State Bar Cormmittee concurrmd 1n wommission action of

7/19/58.

|
i
|
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Revis%?
July 28, 1958
Subdivision (4), Rule 83

l. As proposed:

Sees "Action of Commission".

2. QOriginal Action of Commission:

Approved as proposed with modificatlons as shown:

, (4) Contempeoransous Statements and Ststements
Admisgible on Ground o Necessiby Ganerhllﬁ. Iy
statement (&) which the jJjudge finds wes made while
the declerant was perceiving the event or condition
which the statement narrates, describes or explains,
or (b) which the judge finds was made while the
declarant was under the stress of a nervous excite-
ment caused by such perception, or (e¢) if the iudge

- finds thet the declarant is unavallable as a witness,
a stetement wrlitten or otherwlse reccrded at the
time the statement was mede narrating, describing
or explaining an event or condition which the judge
finds was made by the declerant at a time when the
matter had besn recently perceived by him and while
his recollection was clear, and was made in good
falth prlor to the commencement of the action;

3. Action of State Bar Commjttee:
Proposed following as substitute:

{4) Spontaneous Statements. - If the declarant
is unavailable as a witnegs or testifies that he does
not recall the event or cendition involved, a statsement

(a) which the judge finds was made spontanecusly and
while the declarant was perceiving the event or con-
ditlon which the statement narrates, describes or
explains, or {b) which the judge finds purports to
state what the declarant perceived relating to an

event or conalsicn which tne statement narrates.
describes or explains, snd was made spontaneouslv
while the declarant was under the stress or g ner-
vous excitement caused by such perception.
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Subdivision (k), Rule 63 {cont.)‘ : c T July 28, 1958

9/24/58

k. Action of Commisaion 7/19/58:

: ‘lt

Did not a.ccept Btate Be.r c::mnittee proposal to

e8d "If the declarant is unavailable as a witness
or testifies that he dces not recall the event or
condition involved" to 3Subdivision (ll-)

Diaap:praved clause (&) of State Baxr. Committee
substitute for Uniform Rulea of Evidence Sub-

 division (&),

" Accepted clause (b) of State Bar Committee sub-

stitute for Subdivision (L).

Concurred with State Bar Committee view that sub-
section (e} of Uniform Rules of Evidence Subdivision
(4) should not ve adopted in this State.
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5. Joint Meeting in Coronado 10-8-58,

After discussion the Commission by unanimous vote
reaffirmed its intention, as presently advised, to
recommend that Subdivision (4) be enacted in the
following form:

{4) Spontaneous Statements. A statement (a)
which the judge finds was made while the declarant
was perceiving the event or condition which the
statement rarrates, describes or explains, or (b)
which the judge finds purports to state what the
declarant perceived relating to an event or con-
dition which the statsment narrates, describes
or explains, and was made spontansously while the
declarant was under the stress of a nervous excite-
ment caused by such perception.

The Statse Bar Committee concurred with the action of
the Commission except that it would imsert prior to

"4 statement" the words "If the dsclarant is unavailable

as a witness or testifies that he does not recall the
(: event or condition invoived.™

)
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Subdivision (5), Rule 63

1. As proposed:

See “Action of Commission."”

2. Ori#inal Action of Commission:

Approvad as proposed wi;l:.’a modification as shown:

(5) Dying Leclaraticns. A statement Ly a
persca vnavailable zs a witness becsuse of his
deatlh 1T the judge finds thet 1% wes made won
the personal Lnowledge of the declarant and that
it was made volunterily and ir geod faltn end '
while the declarant was conscious of his impending
death and beiileved that there ws=s nc hope of his
recovery:

3. Action of 3tate Bar Committee:

Approved as modified by Commission with further
modification as shown:

{5} Dying Declarations. A statement by a
decedent perserR-~-uRA¥A:zaAbx0~a8-A-Witneas-besause
ef-nie-aeash if the judge finds that it was made
upon the personal knowledge of the declarant,
under & sense of impending death, amd~that-it-was
maage voluntarily and in good faith, and while
the~adeaiaraub-wRE-08RBE20uE~0f ~Rig~iRpanding~deoabh
and-bediewed in the belief that there was no hope
of his recovery.

L. Action of Commission 7/19/58:

Approved in fcrm proposed by State Bar Committee.
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Revisad
July 24, 1958

94'!21]';!58
Subdivisior (6} , Rule 63

1. As proposed:

See "Aztion of State Bar Committes."

2. Original Action of Commission:

Disapproved; substitutad amendment of
subdivision {7). :

3. Action of State Bar Co.m‘ttee.

Avproved as proposed with modification as shown:

(5) Confessions. In a criminal nroceeding as

against the a"CLse“, a previous statement by him
rematxvn to the oflernse charzed if, and only if,
the Judze finds that the accused when making uhe

statement was consclous and was capable of under-
standing whabt he sald and cid, and that he was not
induced to male tne statement {a) urder compulsion
or by infliction threats of infliction of suffer-
ing vpon him or another, or bv proionged interregation
under such circumstances as to render the statement
involuntary, or {b) by threats or promises concerning
action to be taken Ly a “utllc c:f;cial with refer-
ence to *the crime, llke‘y to cause the accused to
rake such a statement faisely, and made by a person
whom the accused reasonably believed to have the
power or authority to executa the same, or (¢} under
such other circumstances that the statemert was not
freely anc voluntarily made:

Note: At jits meeting of July 11 and 12 in San Francisco
che State Dar Commiittee did not discuss specifically
whether the word "reasonably" should be deleted from
clause (t)
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Subdivision {6), Rule 63 (cont.} Revision of 9/24/58

C

L. Action of Commission 9/6/58:

Proposed following as substitute for Subdivieion 6:

(6) Confessions and Other Admissions ir Criminal Pro-
ceedings. In & criminal proceeding, as ageinst the accused,
& previous stetement by him relative to the offense charged,
unless the Judge finds, pursuvant to the procedures set forth
in Rule 8, (a) that the statement was made under circumstences
likely to ceuse the defendant to meke s false statement, or
() that the statement wes made under such circumstancee that
it is inadmissible under the Constitution of the United States
or the Constitution of this State.
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Sutéivision (7), Rule 63

1. As proposed:
See "Action of Commission.”

2. Oggginal Action of Jormission:

Aprraved as propessed with modification as shown:

(7) Confesslons and Admissions by Farties. As
againat himself = statement by & person vho is s party
to the actlon in ails Individual or a representative
capacity and if the latter, who was acting in such
representative zapacity in meking the statement: opro-
vided, howvever, that if the statement was made by The
defendart in a criminal proceeding it siall not be
admitted if the .udge finds, pursuant to the procedures
set fortn in Rule 8, thet the statement was made under
circumstances likely to cause the defendart to make a
false statercent

3. Action of State Bar Committee:

Rejected modification proposed by Commission
and approved as proposed in Uniform Rules of
Evidence with modifications as shown:

{7} Admissions by Parties in Civil
Actions. Exceplt as provided in exception (6),
as against himself a statement by a person
who 1s a party to the action in his individual
or representative capacity amd-if-the-labbersy
whe-was-asting-in~euek-represenbabive-oapasiby
ia-making-the-sbatenmonby

h. Aokl Commission 7/19/58:

1. Deleted *and if the latter, who was acting in
such representative capacity in making the
statement®

2. Discussed tut did not take final action on
octher differences between the Commission and
State Bar Committee views re form of Subdivision

(7).
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Subdivision {7}, Rule 63 (cont.) Revision 11-13-58

5. Action of Commigsion 9/6/58:

Approved as proposed to be modified by State Bar, with
further modification of title to read: "Admissions by
Perties in Civil Actions."

6. Joint Meeting in Coronado 10-8-58.

State Bar Committee concurred in Commission action of
9/6/58,

1
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Stbdivision {8), Rule 63

1. As vronosed:

(2} Authorizecd and Adovntive Admissions.
As against a party, a ststement (a} by a pesrson
authorized by ths party to make a statenent or
statements for him concerning the subject of the
statement, or {b) of which tne party with knowledge
of the conteat thereof has, by words or other conduct,
manifested his adovption or his btelief in its truth;

2. Qriginal Agtion of Commission:

Approved.

2, Action of Stace Bar Cormittes:

App?oged with insertion of ™natter" after "subjecth"
in {(aj. ‘

C 4. Action of Commission 7/19/58:

Inserted "matter™ after "subject! in clause (a}.

MJIN 0296 |



Revised
July 15, 1958
Subdivision (©), Rule 63

S SO —

C

1. As proposed:

See "Action of Cormission™.

2., fpction of Commizalon:

Approved as proposed with modificetion as shovwn:

(9) Vicarious Admissions. As against a party,
e statement which would be admissible if made by
the dsclarant at the hsaring if {(a) the statement
concerned & matter wilthin the scope of an agency
or employment of the declarant for the party and
was made before the termination of such relation-
ship, or (b} the party and the deslarant were
partioipating in a plen to commit & crime or a
civil wrong and the statement was relevant te the
plan or its subject matter and was madse while
the plan was in exiastence and bafore its complete
execution or other termination, or (¢) in a civil
action one of the issues between the party snd the
proponent of- the evldence of the statement is a
legal liability of the declerant, and the statement
tends to establish that liabillty;

("

3. Action of StaterEar Committee:

Approved {(a) and (o).

Disapproved (b) and proposed, in lieu thereof, the
following as subdivision 9.1:7

{9.1) Admissions of Co-conspirators. After proof
by independe€nt evidence oi the exiscence of the con- ;
spiracy and that declarant and the party against whom ?
the statement is offered were both then parties to the 5
conspiracy, against his co-~conspirator, the statement
of a conspirator in furtherance of the common object
of the conspiracy and prior to its termination.

k. Action of Commission 9/6/58:

Re: State Bar Committee proposal re. statements of co-conspirators:

a) Approved in principle.
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Subdivision (9), Rule 63 (cont.) Revision of 9/2L/58

b} Should be incorporated in Subdivision 9 if

possible and requested staff to submit draft
for consideration.

¢} Declded if to be 9.1 should be revised to read

acs Tollows:

{9.1) Admissions of Co-conspirators. As
againgt a party, after proof by independent
evidence of the existence of tke & conspirsacy
and thet declarant and the party against whom

the statement 18 offered were both then parties

to the conspiracy, against his cc-conspirator,
the statement of a conspirator in furtherance

{

of the common cbject of the conspiracy and prior
to its terminstion, provided the statement would

be admissible if made by the deciarant at the

hearing.,

H.B. The following ls the staeff's suggestion of a form in
whlch the substance of proposed Subdivision 9.1 could
be made subsection {b) of Subdivision {9):

(b) the statement is that of e co-conspirator of

the party and {1} the statement was mmde prior to
the termination of the consgpiracy and in furtherance
of the caxmon object thereof, and (2) the statement
is offered after or subject to proof by independent
evidence of the existence of the conspiracy and
that declarant and the party were both parties to
the conspiracy at the time the statement wes made.
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5. Joint Meeting in Coronade 10-8-58:

The Commission and the State Bar Committee agreed to
approve Subdivision (9) in the following form:

(9) Vicarious Admissions. As against a party,
a statement whichk would be admissible if made by the
declarant at the hearing if

(a) the statement concerned a matter within
the scope of an agency or emplovment of
the declarant for the party and was made
before the termination of such relation-
ship, or

{b) the statement is that of & co-conspirator

of the party and (1) the statement was made
prior to the termination of the conspiracy
and in furtherance of the common cbject there-
of, and (2) the statement is offered after
proof by irndependent evidence of the exist-
ence of the conspiracy and that declarant and
the party were both parties to the conapiracy
at the time the statement was made, or

(¢} in a civil action, one of the issues between
the party and the propenent of the evidence
of the statement is a legal liability of the
declarant, and the statement tends to es-
tablish that liability;
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(Revised 753/58)
Sutdivision (10}, Rule 63

As proposed;

See "fcticn of Commission."

2. Original Aetion of Commissions:

Approved as proposed with medifiestion as shown:

(10) Declarations against Interest. Subiect
to the limi¥ations of exception (u., & statement
made by a declarsnt who is unavailable &s a witness
which the judge finfds wae at the Lime of the assertion
8o far cortrary to the deeclarant's pecuniary or proo-
ristary interest or so far subjected him to civil or
criminal liability or so far rendered invalid a claim
by him ageinzet another or ereated such risk of making
him an object of hatred, ridicule ¢r social disapproval
in the community that & reesocnable man in his position
would not have nade the statement unless he believed
it to te true;

3. Acticn of State Par CGEmitfee:

Approved es modified by Commission with further modifica-
tion as shown:

(10) Declarations Against Interest, 8Swbiset-e
the-3imitations-62-LHcephion- L6 -A-Bsotenent-rade-by-a
Fxcept as agelnet the accused in a crimiral proceeding
Iif the Geclaran: wWhe 18 wnaveileole as A witnesa'ﬁﬁieEL
ehd if the judge finds that the declarant had suflicient
knowledge of the subject, a statement which the Jjudge
Tinds was at the time of the aseertisH SLALEWENt 5 sar
contrary to the declarant's pecuniary or proprietaxry
interest or so far subjected him to civil or eriminal
liability or so far rendered invalid & claim by hinm
ggaingt another ewy-eresiecd-suen-pigk-of-paking-him-an
gbjest~ef-hatred,-ridieule-oy-coannl -Aigapproval-in
the-esameunisy that & reasonable man in his position
would not have made the stabement unless he belleved
it to be true,
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Revisead
July 28, 1958
9/’211‘/{58

Stbdivision (10}, Rule 63 {cont.)

4o Lction of Commissiorn 7/19/53:

i

1. Approved substitution of "statement™ for "assertion.®

2. Disspproved deletion of clause re meking object of
hatred, ridicule stc.

3. Discussed bus did not *ake final action on other
amendments proposed by State Ear Committee.

5. Action of Commission 9/6/58:

Approved proposal of State Bar Commititee with modifications
85 shown:

{10} zlarations Againgt Interest. Subject to the
limitations of Iiception (0), LXeeds-aa-againss-the-seeused
$n-a-epiminal -proecedingy if the declarant is unavailable
a8 a witness and if the judge finds that the declarant had
sufficient knowledge of the subject, a statement which the
Judge finds wae at the time of the statement so far contrary
to the declarant's pecuniary or propriestary interest or so
far subjected him {to civil or criminal 1iability or so far
rendered invelid & claim by him egainst ancther or created
auch risk of meking him an object of hatred, ridicule or
gocial disapprewal in the comaunity that a reasonable man
in his position would act have made the statement unless
he believed it to be true.
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6.

November 13, 1958

Joint Meetirg in Coronade 10-$-58:

After discussion all present agreed that Subdivision (10)
should te approved in the following forms

(10} Declarations Against Interest. If the declarant
is not a party to the action and is unavallable as a witness,
and if the judge finds that the declarant had sufficient
¥nowledge of the subject, a statement which the judge finds
was at the time of the statement so far contrary to the
declarantts pecuniary or proprietary interest or so far
subjected him to civil or criminal liability or so far
rendered invalid a claim by him against another or created
such risk of making him an object of hatred, ridicule or
social disapproval in the community that a reasonable man
in his position would not have made the statement unless
he believed it to be true.

A motion that the Commission approve the insertion of "Except
as against the ascused in a ecriminal procceding™ at the
beginning of Subdirision 10, did not carry. :

Tnasmuch as tne tlorthern Section of the Htate par G?mmittao
was not sufficiently represented the action taken witn respect
to Subdivision (10) is not to be deemed the final action of

the State EBar Committee.
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Revised
July 13, 19548

Subdivisien {21}, Rule &3

1. As projnnged:

(11} Voterts Statements. A statement bv a
voter concerming his quaiificaticns to vobte o
the facht or corntent of nis vobtes

2. Action oi Comaission:

Disaprroved.

3. Aztion of State Far Committee:

Disapproved.
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Reviged '
July 15, 1958

Subdivision (12), Rule 63

1. As »roposed:

(12) Statements of Physical or Mental Condition
of Declarant. CUnless the judge finds it was made in
bad faith, a statement of ths declarantts (a) then
existing state of mind, emotion or physical sensa-
tion, ancluding statements of intent, plan, motive,
design, mental fealing, paln and bodily health, but
not incliuding memory or beliel to prove the fact
remembared or believed, when such a mental or
physical condition is in issue or is relevant to
prove or explain acts or conduct of the declarant,
or {b) previous symptoms, pain or physical sensation,
made to a physician consulted for treatment or for
diagnosis with a view of treatment, and relevant
to an issue of declarant?s bodily condition;

2. Action of Commission:

— Approvad.
e

3. MAction of State Bar Committee:

Approved: than determined to reconsider insofar as
preciudas declarations relating to declarant®s
donative intent at a prior time {(cf. Williams v.
Kidd 170 Cal. 631). Referred to Messrs. Laker,
Kaus, Xadison and Selvin for further study and
repors.
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Revised:
suly 28, 1958
9/2k /58

 Subdivision (13), Rule 63

1. 4s preposed

———

(13) FEusiress Fntries and the Like. Writings
offaresd as memorania or records of acts, conditicns
or events to prove the facts stated therein, i the

Judze finds that they were made in the regular course of
a8 ©ousineas at or abovt the time of the act, condition
or event recorded, and that the sources of information
from which nmale and the method and clrcumstances of
their preparation were such as tc indicate their trust-
worthiness;

2. Original Acticon of Commission:

Approved.

3. Action of State Lar Commiﬁtee:

Disapproved; would substitute an exception embodying
the present California Business Records as Evidence
Aet, subject to such textnal modification as may be
recassary to conform to the Uniform Rules of Evidence,

L. Action of Commission 7/19/58:

Agreed to substitute for Subdivision {13) a provision
embodying the present Califernia Business Regords as
Evicdence Act with such formal textual modifications
as may be necessary to conform it to the Uniform Rules
of Evidence. '

¥. B. The following (ihe text of present C.C.P. Section 1953f with
deletions as ghowa) 1s proposed by the Californie Law Revision
Commisgion staff as language to be substituted for Subdivision
(13) to asccomplish the stated objective of the Commission and
the Comittee:

(13) Business Records. A record of an act,
condition or event shall.-insofar-as-relevants-be
coopetent.evidence if the custodian or other
qualified witness testifies to
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Subdivision (13), Rule 63 (cont.) Revision 9/2k/58
11-13-58

its identity and the mode of its preparation,
and if it was made in the regular course-of
business, at or near the time of the act,
condition or event, and if, in the opinion
of the court, the sources of information,
method and time of preparation wers such as
to justify its pamission,

5. Joint lieeting in Coronado 10-8-58:

The Law Revision Commission and the 8tate Bar Committee
approved Subdivision {13) in the following form:

(13) Business Records. A writing -
offered as a record of an act,
condition or event if the
eustedian or other qualified
witness testifies to its
identity and the mode of its
preparation and 1f the judge
finds that it was made in
the regular course of business,
at or near the time of the act,
condition or event, and that
the sources of information,
method and time of preparation
were such as to Indicate its
trustworthiness.
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Ravised
ngy 28, 1958
9724/ 58

Subdivision {i4), Rule 83

1. As »rcposecd:

S2e "Action of Conmission.™

2. Original Action of Comaission:

.

Avproved as propesed with modification as shown:

(14) Absence of Entry in Business Records.
Evidence of the absence of a memorandul cor
record from the memoranda or records of a
business ¢f an asserted act, event or condition,
to prove the non-occurrence ol the act or ewvant,
or the non-existence of the conditien, if ths
judge finas that it was the regular course of
that business to make such memcranda of all
such acts, everts or conditions at the time
thereof or within a reasonabliz time thereafter,
and to preserve them, and that the memoranda
and the records of the business were prenared
from sach sources of informatiorn and by such
methods as to indicat2 their trustweorthiness;

3. Action of Sta*e Bar Cormittes:

Approved s modified by Commission subject to
such textual modification as may e necessary to
conform to subdivision {13) as eventualiy; aporoved.

L. Action of Commission 7/19/58: {

Reaffirmed original action and agreed to make such textual
mod;fication as may be necessary Lo conform to Subdivision
{13} as eventuallv approved.

N. B, The following is proposed by the CLRC Staff as
nacessary modifications in Subdivision {14) (as
vreviously modified) to accomplish the stated
obiective of the Cummission and the Committee:
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Subdivision (14), Rule 63 (cont.)

(14) Avsence of Entry-in Business Record.
Evidence of the absence ef-a-uemoFanGur-ey-¥eascrd
from the memersnda-er records of a business of a
record of an ssserted act, event or condition, to
prove the non-occurrence of the act or event, or
the non-existence of the condition, if the judge
finds that it was the regular course of that
business to meke sweh-memeranda records of all
such acts, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and that ihe-memersnds-and
the records of the business ware prepared from
such sources of information and by such methods
a8 to indicete their trustworthiness;

Revision 9/24/58

H
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November 13, 1958

5. Joint Meeting in Coronado 10-8-58:

The Commission and the State Bar Committee agreed to
approve Subdivision (14) in the following form:

N.B.

{14) Absenze of Business Record. Evidence
of the absence from the records of
a busiress of a record of an as~
serted act, event or condition,
to prove the non-occurrence of the
act or event, or-the non-existence
of the c¢ondition, if the judge
finds that it was the regular course
of that busliness to make records of
all such acts, events or conditions
at the tims thereof or within a
reasonable time thereafter, and to
preserve them, and that the records
of the buslness were prepared from
such sources of information and by i
such methods as to indicate their
trustworthiness;

The Commission stated that in its explanatory notes i
to Subdivision (14) it would report that it has

omitted mention of a "memorandum™ because the
definition of "writing" in Subdivision (13} of Rule
1 is so broad as to make "memorandum" surplusage

in Subdivision {14) of Rule 63.

;
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Revised

July 15, 1958

9/ 2758
Subdivisicn {i15), Rule &2

-

+. As proposed:

{15] Rerorts and Findings of Public Officiais.
Subject to uie O4 writien reports or Ifindings ol
fact made by a public cificial of the Urited
Stgtes-or of a state or tarritory of the United
States, if the juire firds tThat the makirg thersofl
was within the szore of ths duty of sush official
and that it waz his dusy {(a) to perform the act
reported, or (b) to observe the act, condition
or event raportad, or (e¢] to Investigate the facts
concerning the act, condition or event and to make
findinzs or draw conclusions based on such investi-
gationg

2. Action of Commission:

Disapproved; requested starl to draft a new
subdivision to replace Subdivisions 15 and 16
which will embody the substance of C.C.P. § 1920,

i}

2. Action of 5tate Bar Coumittaee:

Disapproved; will consider Commission redraft.

L. Action of Commissiorn @/6/52:

Approved with modifications as shown:

(15) Reports smd-Fimdings of Public Sffisiais
Officers and Emplorees. oubject to Rule 6L, statements
of fact containedl in a written reports ep-~findinsd-er
faet made Dy 4 public effieial officer or employee of
the United States or of a state or territory of the
United States, if the judge finds that the making
thereof was within the scope of the duty of such
effieial officer or emplovee and that it was his duty
(a)} to perform the act reported, or (b) to observe
the act, condition or event reported, or {c¢) to
inrestigate the facts concerning the act, condition
or event, snd-be-Hake-findings-eor-dravW-eeneiusieons
based-en-oHeA~iAVESEEEabZ6RE
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Revisad
Julyr 15, 1953
9/2L/53

Suvhdivision {13), Rule 63

l. As proposed:

(15} Filed Repcrts, Made bv Persons Exclusively

Autherirmed. Subject to Ruls £4, writings made as

a recorx, raport or finding of fact, if the Jjudge
finds that {a) the maker was authorized by statute

to perform, vo th2 exclusion of persons not so
authorized, tie functions refliectad in the writing,
and was regquired by statute to file in a designated
pubiic orffice 2 written report of specified matters
reiating to the cvarformance of such functions, and
{b) the writing was made and filed as so required

by the statute:

2. Aection of Commission:

Disapproved; regussted staff to draft a new sub-
division to replace Subdivisions {15) and %16)
which will embody the subistance of C.C.2. 1920.

3. Action of State Ear Committes:

No fingl action takeny will consider new subdivision
to be prepared by Commission.

. N . X r
4o Action of Conmission §/5/58:

(1A} Filed Rencrts, Made by Persons Exclusively
Authorigsd., 3ubtlect to Aule b4, writings made by
persons othar than rubklic officers or employssas as a
record, report or finding of fact, if the iudgs finds
that (&) the maker wes authorized cv a statute of the
United States or of a state or territory of the United
States to perform, to the exclusion of persons not so
authorized, the functions reflected in the writing,
and was reguired bv statute to file in a designated
puclic office a written report of sneciiied matters
relating to the performance of such functions, and
(b} the writine was rmade and filed as so required by
the statute;
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Revised
July 15, 1958

Subdivision (17), Rule 63

As proposad:

(17} Contert of Q0fficial Record. Subject
to Rule o4, (a} if neeting th2 reguirements
of authentication under Zule %58, to prove the
content of the record, a writing purporting
to be a copy of an official record or ¢f an
entrv tharein, (b} to prove the absence of a
recori in a specified office, a writing macde
by the official custodian of the official
records of the office, reciting ailigent
search and faiimre %o find such recora;

Action of Commissions

Approved.

Lction of 3tate Ear Conmitteed

Approved on understanding that Rule 68 will bte

amended as proposed by Professor Chadbourn (Re

latter, believes amendment to Rule 58{d) should
read "and is not an office of the United States
Governnent.')
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Revised:

July 28, 1958

Subgivision (18), Rule 43

1. As pronoseds

18} Certificate of Marriage. 3ubject to

Rule 64 certsificates that the magsr thareof
periorinied a marriage ceremony to prove the
truth of the recitalg thereor, if the jucge
finds that {a) the maker of the certificate

at the time and piace certified as the time

aid place of the marriage was authorized bj

law to perfors marriage ceremonies, and (b

the certificate was issued at that time or
within a reasonable time thereafter;

2. Original Actiom of Commission:

Aprroved,

3. Action of State Bar Committee:

Approved in substance; suggests form be changed
as follows:

(13) Certificate of Marriage. Subject to
Rule 64 a certificate that the maxker thereof per-
formed a marriage ceremony, to prove th2 truth
f the recitals thereoi, if the judre finds that:

{a) the naker of the certificate was,
at the time and place certified as
the time and place of the marriage,
atthorized by law to perform marriaze
ceremenies, and

(hb) the certificats was issued at that
time or within a reasonable time
thereaiter,

L. Acticn of Commission 7/19/5%:

Approved as redrafted by State Bar Committee.
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Revised
July 15, 1958

Subdivision (19}, Rule 63

As proposed:

{19) Recordis of Documents Affecting an
Interest in Properiv. Subject to Rule d4
the official reccrd of a decurment pursorting
te establish or affect an interest in property,
to provs the content of the original recorded
document and its executior ani celivery by each
person by whom 1t purports to havs teen executed,
if the judge finds that (a) the record is in fact
a record of an office o a stvate or ration or of
any govarnmental sutdivisicon thereof, and (b) an
applicaovle statute authorized such a document to
b2 recorded in that officey

Action of Commission:

Avproved.

Action of State Ear Committee:

Approved.
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Revised
July 28, 1958

?.20-58
1/1 8
Sutdivision {20), Rule 1 ; 3?5

As proposed:

See Miction of Commission.™

Original .iction of Cormission:

Approved as proposed with modification as shown:

(20) <udzment of Frevicus Cenviction.
Evidence of a [fihal judgment adjucging a
person guilty of & feliony to prove, asainsh
such persoiz, any facs esssntial to sustal
the Judgment; '

action of State Rar Committee:

Disapproved.

hetion of Cammission 7/19/58:

Diacussed but did no* taxe final action on recommendation
of Svate Bar Cormittee.

Joint Meeting in Coronads 10-8-58:

The Commission reaffirmed action of 9/6/58. State Bar
Committee declined to concur. The 3tate Dar Commitiee
suggested that if the Comtlssion does recomme:@ Sundivision
(20} of Rule 63, it should be revised to make it clear-that
a judzment admitted thereunder is'not conclusive but merely
evidence: it was suggested that this might be done by
inserting "as tending"'before "tt prove."
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Revised
July 15, 1958

Subdivision {21), Rule 63

1. As proposed:

{21) Judgment sgainst Persens Entitled
to Tndemnity e Srose TR TRORE oF the
adverse party and the amount of damages
sustained by the judgment creditor, evidence
of a final judgment cdebtor in an action in
which he seeks to recover partial or total
indemnity or excneration for money paid
or liability incurred by him vecause of
the Jjudgment, provided the judge finds that
the judgzment was rendered for damages sustained
by the judgment creditor as a resultc of the
wrong of the adverse partv to the present
action}

2., Aection of Commisgion:

Approved.,

C: 3. 4hction of State Par Committee:

Disapproved in present formy Messrs. Hayes and
Patton to redraft {for Cormmittee!s further
consideration.
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(Revised 7/15/58)
Subdivision (22), Ruls 83

!

l. As proposed:

(22) Judgment Determining Public Interesst

in Lend. To prove any fact which was sasentisl
to the judgment, evidence of a final judgment
determining the interest or lack of Interest

of the public or of a state or nation or
govermmental division thereof in lend, 1f
offered by a party in an action in which any
such fact or such intersst or leck of Interest
13 a materisl matter:

2, Action of Commisaigp:

Approved

a, Actlion of State Rar Committes:

Approved.
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{Ré¥imed 7/15/58)
Subdivision (23), Rule 63

As proposed:

(23) Statement Concerning One's Own Family
Higstory. A statement of & matter concerning &
declarantts own birth, merriasge, divorce,
legi timacy, relationship by blood or marriege,
race-ancestry or other simllar fact of his
famlly hlstory, even though the declarant
hed no means of acquiring perscnal knowledge
of the matter declared, if the judge finds
that the declarant 1s unavallabls;

Action of Commission:

Approvec.

3., Action of Stete Bar Ccmnit‘t‘-ig:

Approved
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(Reviged 7R8/58)
Subdivision {2k), Rule 63

l. As grogosed:

(24) Statement Concerning Family History of Another,
A statement concerning the birth, marriege, divorce, death,
legitimacy, race-ancestry, relationship by bicod or marriage
or other similer fact of the family hislory of a person
other than the declerant if the judge (a) finde that the
declarant waeg related to the other by blood or marriage or
finds that he was otherwise so intimetely associated
with the other's family as to be likely to have accurste
infermation concerning the matter dJdeclared, and made the
etatement as upon informgtion received from the other or
from a peysop related by bloed oy marriege to the other,
or &8 upon repute in the obther's family, and (b) finds
that the declarsnt is unavmilable es a wiineas;

2. QOriginal Action of Commission:

Approved with following punctuation changes in clause (&)
to make clear that clauvse beginning "and mede the state-
ment as won" does not aprly to & declarent related by
blood or marriage: (1) inserted comma after "marriage";
{2) dsleted comma after "declared".

3. Action of Stete Bar Commities:

Approved as propoged to be punciuated by Commission;
suggestion made that might be even clearer if redrafted.

he Action of Commissior 7/19/58:
Approved with changes in form a&s {followss:

(2k) Statement Concerning Family History of Ancther. A
statement concerning the birth, marriage, divorce, death,
legitimacy, race-ancestry, relationship by blood or mayrjage
or other similar fact of the Pamily history of s person othey
than the declarent if the julge finds that the aeg;mm 38
unavailable as & witness and

(a) finda that the Geclarsnt was rela.t-aﬂ 'ho the m‘iher
by biood o marriage or
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Subdivision (2k), Rule 63 (continued) (Revised 7/15/39) o

LE% finds that he the declarant was otherwise so
intimately asscocisted with the other's famlly as

to be likely to bave accurate information concern-
ing the matter declared, and made the statement as
upon information received from the cther or from a
person related by blocd or marriege to the other,

or a8 upon repute in the other's family ard-{b)-findse
that-the-dealararb-is-unavailavle-a8-a-vitnesss '

5. Joint Meetins in Coronadeo 10-8-58:

State Bar Comiittee concurred in Commissionf®s
action of 7/19/58.
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1.

Revised
July 28, 1958

Subdivision {25), Rule 63

As prorosed:

(25) Statement Congerning Family History
Rased con_Statement of Another Declarant. 4
statement oi a declarant that a statcment
admissible under exceptions (23) or {24} of
this rule was made by another declarant,
offered as tending to prove tha truth of
the matter declared by both declarants, if
the judge finds that both declarants are
unavalilable as witnesses;

Original Action of Commissionr:

Approved.

Action of State Bar Gommittee:

Disapprcved.

Action of Cormission 7/19/58:

Disapproved.
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Subdiviaion {28), Fule 863

1, As proposed:

Revised
July 28, 1958

(26) Reputation in Family Concerning

Famlily History., &Evidence of reputation

among members of a family, 1f the reputation
gonesrns the birth, marrisge, divorcs, death,

legitimacy, race-ancaestry or other fact

of

the family history of a member of the femilly

by blood or marriage;

2. Original Action of Commission:

Approved.

3o wnooaon vi 3tate Jar Coumittes?

Approved with modification as shown:

{26} Reputaticn in Family Concerning Family

distorv. ILvidence of reputation among members of a
family, if the reputation concerns the birth, marriage,
diveorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the family by

bicod or marriage.
Such reputation mav be proved only

by a witness

testifving to his knowledga of such reputation or by

entriesg In familv bibles or other famils

r books or

charts, by engravings on rings, by family nortraits,
Ev-engravings on_urns, crypts and tombstones, ana

the like,

he Action of Commission 7/19/58:

Approved as proposed to be modified by State Bar

Committee.,
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. (Revis::' T/58/58)

Subdivision (27}, Rule 83

l. 28 proposed:

{27) Reputation--Boundaries, General
History, Family History. Lvidence ol reputa=
tion in & community es ternding to prove the
truth of the maetter reputed, if {a) the :
reputation concerns koundariles of, or customs g
affecting, land in the communlty, and the
judge finds thet the reputation, if eny, srose be-
fore controversy, or (b) the reputation concerns
an event of general history of the community
or of the state or nation of which the com~
manlty 1s & part; and the judge finda that the
erent was of Importanses to the community, or
{c) the reputation concerns the birth, marriage,
divorce, death, legitimacy, relationship by
blood or marriage, or race-ancestry of &
peraon resident in the community at the
time of the reputation, or some other similap
fact of his family history or of his parsonsl
status or condition which the judge findas
likely to have been the subject of s relisble
reputation in that community;

2. Orizinal Action of Commission:

Approved,

3. Action of State Ber Ccmmittee:

Approved with modification as shown:

{27) Reputation -- Poundarieg, General History,

Femily History. Gvidence of reputetion in & cOmEmNity

. 88 tending to prove the truth of the matter reputed, if
{a) the reputation concerns boundaries of, or customs
effecting, land in the community, and the judge finds
that the reputaticn, if any, arose tefores controversy,
or {b) the reputation concerns an eveni of general
history of the commmity or of the state or nation of
which the community is & part, and the judge finds that
the event was of importance to the commmity, or {c) the
reputation coucerns the date or fect of birth, marriage,
divorce or deathy-iegibtimmey,-relghienship-by-bleed-er
narviage,-er-race-ancestry of a person resident in the
community st the time of the reputeticn; ew-seme-shher
similay-faet-of -his-famidy-history-or-af-hig-parsonal
status -or-acndition-vhieh-the-judge-findg-2ikely-5o-have
heer-the -subjeet -af-a-reliable-repabaiion-in-that-copmumitys
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Juiy. 28, 1958
9/2L/58

Subdivision (27), Rule 563 (cont.)

k. Action of Cemmission 7/19/58:

Discussed but did not take final action on modifications
proposed bty State Bar Commitice.

5. Action of Zommission GF4/58:

Apvroved as modified by State Bar Committee,
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Revised
July 28, 1958

Subdivision (28}, Rule 63

A8 propossd:

(28) Reputation as to Character. If a
trait of a persont's character at a speciiisad
time is material, evidence of his reputation
with reference thereto at a relevant time in
the community in which he then resided cr in
a group with which he then habitualiv associated,
to prove the truth of the matter reputed;

Original Action of Commission:

Approved with addition of "“a person's character or"
after "If .M

Asction of State Bar Jommittee:

Approved as amended by Commission and with further
amendient to add "general"™ before "reputation.™

Action of Commission 7/19/58:

Reaffirmed original action and added Ygeneral"
before "reputation.”
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(Revised 7/28,'58)
Subdivision (29), Rule 63

1. As proposed:

See "Action of Commission.”

2. Orizinal Action of Commission:

Arproved as proposed with amendment as shown:

(29} Recitals in Documents Affecting Property.
Evidence of a statement relevant to a material
matter: (a) Contained in a deed of conveyance or
a will or other document purpcrting to affect an
interest in property, offered as tending to prove
the truth of the matter stated if the judge finds
that the matter stated would be relevant upon an
issue as to an interest in the property, and that
the dealings with the property since the statement
wag made have not been inconsistent with the truth
of the statement; or (b) Contained in a document
or writing more than 30 years old when the statement
hes been since generally acted upon as true by persons
having an interest in the matter provided the writer
could have been properly allowed to mske such state-
ment ag s witness, o

3. Action of State Bar Committee:

Approved as proposed to be armended by Commissicn with
Turther modificaticn as showm:

{29) Recitals in Writinge Beeumertg-Affacting
Freparsy. Subject to Rule 5k, evidence of a statement
relevant to a material matter (a} contained in & deed
of conveysnce or a will or other daewment writing pur-
porting to affect an interest in property, offered as
tending to prove the truth of the matter stated if the
Judge finds that the matter stated would te relevant
upon an issue as to an lgtereet in the property, and
that the dealings with the property since the statement
was made have not teen inconsistent with the truth of
the statement or (b contained in a deeumeri-ow writing
more than thirty years old when the statement hes been
since generally acted upon as true by persons heving an
interest in the matter, provided the writer could have
been properly alliowed to mske such statement as a
witness.
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Revised
July 28, 1958

Subdivisior {29), Rule 53 {cont.)

L. Action of Cemmission 7/19/58:

1. Concurred in State Bar Committee proposals
for amendmeat of Subdivision {29}.

2. Recdralted to read:

{29} Recitals in Writings Subject to
Rule bk, &TiCence ol o BTATEN®NT relevant
to a material natter

{a) contained in a deed of conveyance
or a will or other writing purporting to
affect an interest in property, offered as
tending to prove the truth of the matter
stated 1if the judge finds that the matter
stated would be relevant upon an issue as
to an inter=st in the property, and that
tihe dealings with the property since the
staternent was made have not been incon-
gigtent with tha truth of the statement or,

(b} contained in a writing more than
thirty vears old when the statement has
been since generally acted upon as true
by persons having an interest in the matter,
provided the writer could have been properly

llowed to make such statement as a witness.

5. Joint Meetine in Coronado_lO-S-SS:

State Bar Committee concurred in Commission action of
7{19/58.
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Revised
July 28, 1658

Subdivision {30}, Rule 63

1

1. As proposed:

(30) Cormercial Lists and the Like.
Evidence of statements oi matters of interest
to persons engaged in an occupation contained
in a list, register, periodical, or other
pubiished compilation to prove the truth of
any relevart matter so stated if the judge
finds that ths compilation is published for
use by persons enfaged in that occupation and
is generally used and relied upon by them;

2. Action of Commission:

Aporoved.

3. Actior of State Bar Committee:

Disapproved as proposed; referred subject matter
of subdivisions {30) and (37) to Messrs. Hayes,
Hoberg, Kaus and Selvin for further study and
report. Suggested study should consider, inter
alia, whether any subdivision proposed should be
made subject to Rule 64.
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(Rev. 4 7/15/58)

Subdivision {31), Rule 63

l. As proposed:

{31) Learned Treatisea, A published
treatise, periodical or pamphlet on a
subject of history, scisnce or art to
prove the truth of a matter stated tharein
if the judge taltes judieial notlce, or a
witness expert in the subject teatifies,
that the treatise, perlodical or pamphlet
is & relieble suthoristy in the subject.

2. Actlion of Conmisaion:

Discussed but did not take final action.

&, Aotlon of State Bar Committee:

8ee report on subdivision ({30)
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Rule 64 (Revised T/15/58)
9/24/58

C: 1. As proposed:

‘Discretion of Judze under BExceptions !lﬁ), {16),
(187 ¢ to BxCLUdE Rvicence. Any Wricing

admissible uncder excencions 'i5), (10), (17), {18),

and {19) of Rule 63 shall be received only if the

narty oflering such writing has delivered a copy of

iv or so» much thereof as mar relate to the controversy,

to each adverse party a reasonable time before trial

unless the judge Tinds that such adverse party has

not been unfairly surprised by the failure to deliver

such copy.

2. Action of Commigsion:

Hot yet considered.

3. Actlion of State har Comiitiee:

Approved with amendment to refer to subdivision (29)}.

4. Action of Cormission 9/¢/53:

- Approved as modified with further amendment to refer o
(: Subdivision (20) and proposed amendment to make clear
that does not aflect discovery powers conferred by
1957 lerislation.
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Rule 65 (Revised 7/15/58)

i. As provcsed:

See MAction of Commission.”

2. Action of Commisaion:

Approved as proposed with modification as shown:

credipility.of Declarant. Zvidence of a
statemenrt or other cencuct by a declarant incon-
sistent with a statement or such declarant
received in evidence under an exception to Rule
03 is aamissible for the purpose of discrediting
the declarapnt, though he had no opportunity to
dery ey exniain such inconsistent statement or
other conduct. Any other evidence tending to
Tmpaicr or support the credibility of the declar~
ant is admissible if it would have been admis-
sible had the declarant been a witness.

3. Action of gbate Bar Couwmittee:

Did not take fingl action; referred to Messrs. Baker
and Patton to consider whether Rule should be modified as
proposed in Patbon memorandum on Subdivision (10) of
Rule 63, dated June 25, 1958.
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2.

3.

(Revised 7/15/58)
Rule 66

As prcposed:

Multiple Hearsay. A statement within the scope of
an exception o Rule 63 shall rot ve inadmissible on
the ground that it includes a statement niace by another
deciarant and is offered to prove the truth of the in-
cluded statement i such included statemert iveelf
meets the requirements ol an excepticen,

Aeotion of Cormissiont

Approved.

Aetion of S.ohe Far Coumlllee;

Apnroved.
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Rkule 68

l. As propossed:

2.

See "Action of Commission".

Aotion of Commisslon:

Approved as proposed with modificetion as shown:

RULE 68, Authenticatlion of Coples of
Records. 4 writlng purporting to be a copy
of an offlclal record or of an entry therein,
meets the requirement of authentication if
(a) the judge finds that the writing purports
to be published by authority of the nation,
state or aubdivislon thereof, in which the
record 1s kept; or (b) evidence has been
introduced sufficient to warrant e flnding
that the wrlting is & correct copy of the
record or entry; or (e} the office in which
the record is kept is within this state or is
gan office of the United States government
whether within or without this state, and the
Writing 1s aGhtested as a correct copy of the
regord or sntry by a person purvorting to be
an officer, or a deputy of an offlcer, having
the lsgal custody of -the record; or (d) if the
office i3 not within the state, or is not an
office of the Unlted States government, the
writing 1s attested as required In clause (¢}
and i1s accompanied by a certificate that such
officer has the custody of the record. If the
office in which the record is kept is wilithin
the United States or within & territory or
insular posseasion subject to ths dominion of
the United States, the certificate may be
made by & judge of a court of record of the
district or political subdivision in which
the record i1s kept, authenticated by the seal
of the court, or may be made by any public
officer havirg a seal of office and having
official duties 1n the distriect or political
subdivision In which the record is kept,
authentlicated by the seal of his office. If
the office in which the record 1s kept is in a
forelgn state or gountry, the certificate may

be made by & secretary of an embassy or legation,
consul gensral, consul, vice consul, or consular
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agent or by any officer in the foreign
service of the Unlited States stationed
in the foreign state or country in which
the record is kept, and suthentlicated by
the seal of his ofiice.

Loetion Northern Ssation:

Concurred in Comnlasion action except would meke first

word in underlined part of (d) “and" instead of "or".

detion Southern Seaction:

Not yot considsred.
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Rule 69 Septer:i_ber 24’ 1958

l. As proposed:

RULE 69, Certificate of Lack of Record. A
writing admissible under exception {17){(b) of Rule
63 is authenticated in the same manrer as is provided
in clause (c¢) or {d) of Rule 68.

2. Action of Commission?

.

No final action taken} requested Professor Chadbourne
to redraft Rule 69.

P

)
i
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<:: Date of Meeting: November 27-28, 1959
Dete of Memo: November 5, 1959

Memorandur Ko. l-a
Subject: Qualification of Declarant Under Proposed Rule 65-A.

Proposed Rule 65-A, as contained in Memorandum Fo. 1 {11/1/59) is
intended to present certain policy guestions to the Commission for decision.
The eecond sentence of Rule 65-A contains the following provision:

The burden of establishing that a statement iz inadmiassible

because of the provisions of this section is upon the

person objecting to the admisaion of the evidence. 4

(:: Because the sentence quoted above indicates only one of several
alternative ways of phrasing the second sentence of Rule 65-A, the following
provisions are also spubmitted for considerstion:

The buxden of establishing that a statement is not inad-
migsible because of the provisions of this section is upon

the person offering the evidence of the statement.

If objection is made tc the admission of the evidence
of a ptatement on the grounds that the declarant at the

time of making the statement did not possess the capacities

requisite to qualify as a witness under Rule 17, the y

burden of establishing thet the statement is not inad-
migsible because of the provisions of this section is upon

the person offering the evidence of the statement.

()

-1~
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Finelly, the Commission may decide to omit the second sentence of
Rule 65-A and make no provision concerning who has the burden of estsblishing

that the hearsay declarant possessed the gualifications of a witness.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Date of Meeting: November 27-28, 1959

Date of Memo: November 18, 1959

Memcrandum No, b4

Subject: Uniform Rules of Evidence - Report on activities of Bar

Committeses on medical treatises and medicsl panels.

The Ccrmissicn may not want o take acticn on paragraph {31)
of Rule 63 at the November meeting., The Commission originally deferred
action on paragreph (31) of Rule 63 (ﬁearaay exception for Learned
Treatises) until the Commission was advised as to what action the Bar
was taking on medical treatises and medical peneis.

The Californis State Bar has been studying for some time a statute
providing for the admissibility in evidence of a statement of fact or
opinion on a subject of science or art, Iin the discretion of the court,
in en action on contract or tort for malpractice. At the same time the
Bar has been considering a plan to set up a system of panels and other
procedures to be used in connection with malpractice claims. The
Board of Governors of the Bar has referred the proposed statute on
admission of evidence of medical treatises, etc., to the Commitiee to
Consider Uniform Rules of Evidence. The Southern Section of that
Conpmittee is now working on this problem and may have s report availabile
for owr December meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary

f
i

J
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C: This memo is a study of Rule 63 subdivision (31) pro-

viding ag follhus:

"Rule 63,

testifying at the hearing offered to
prove the truth of the matter stated is
hearsay evidence und inadmissible except:

"(31) A publighed treatise, periodical or
pamphlet on a subject of history, science
or art to prove the truth of a matter
stated therein 1f the judge takes judicial
notice, or a witness expert in the subject
testifles, that the treatise, periodical
or pamphlet is a reliable authority in the
subject.”

Learned Treatises - Common-Law

(:_ There is a common—iaw exception to the hearsay rule 1
.- dealing with "scientific books" or "books of science and art".

The scope of the exception is, however, impretise. !1gmora-stafes
that the exception clearly embraces tables of mortality and
almanacs but it "is doubtful whether a genmeral rule in favor of
atandard tables of scientific calculations of all sorts can be
regarded as estahlished.“zr He etates further that "it is doubtful
[whether] there is yet any general exception in favor of works of
histofy,"a and that the limits within which the use is allowable
of dictionaiies and works of general literature are "undef:lned“4
(V. 81699), BHe concludes, therefore, that the exception does not
extend broadly to all learned treatises. He finds that the

(:‘ exception exists in this broad form only in the state of Alahamls
and cites many cases from other jurisdictions regacting a wide

variety of medical and other professional works.
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Learned Treatises - California Statutory Exception

<:: In California we have a statute which, on its face,
seems to liberalize and clarify the scope of the common-law
exception. This enactment is C,.C.P. §1936 providing as follows:
"Historical works, hooks of science or
art, and published maps or charts, when
made By persons indifferent between the
parties, are prima facle evidence of
facts of general notoriety and interest."
This seeﬁs to be both reasonabiy'precise and liberal,
The appearance is, however, deceiving. The leading California
_ - 7
case construlng §1936 is Gallagher v, Market St, Ry, Co,, a
personal injury case, Plaintiff's attorhey called a Doctor and

had him testify that "Gross on Surgery" is a_stnﬁdatd.anthority on
the subject. The Doctor was then excused and the attorney proposed
"to read from sald book, as though the author were 2 witness then
and there present in court, and testifying in the case before the
Jury." Defendant's objections being overruled, piaintif!'s attorney
"read the book, at great lemgth, to the jury as evidence.” This
was held to be error on the following grounds:

"Uader cocmmon-law procedure it was not
competent to read books of sclience to

a jury as evidence, because the state-
ments therein contained were not only
wanting in th: sanctity of an oath, but
were made by one who was not present, and
wa3s not liable to cross—examination. For
that reason they were excluded, notwith-
standing the opinion under osth of
scientific men, that they were books of
authority. « . .
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"But it is contended that the common-law

rule has been changed by the Code law.
Section 1936 of the Code of Civil Procedure
makes ‘'historical works, hooks of science

or art, and published maps or charts, when
made by persons indifferent between the
parties, . . . prima facle evidence of facts
of general notoriety and interest,' and the
question arises, whether such books, which
were not regarded before the adoption of the
Codes as competent evidence, are not, by
force of that provision of the Code, made
competent, Doubtless the intention of that
legislation was to extend the rule of
evidence rather than to restrict it. But
the extension is limited by the terms 'facts
of general notoriety and interest.’

"What are 'facts of general notoriety and
interest?' We think the terms stand for
facts of a public nature, either at home or
abroad; not existing in the memory of men,
as contradistinguished from facts of a
private nature existing within the knowledge
of living men, and as to which they may be
exanined as witnesses. It is of such public
facts, including historical facts, facts of
the exact sciences, and of literature or
art, when relevant to a cause that, under
the provisions of the Code, proof may be
made by the production of books of standard
guthority. « « . '

"Such facts include the meaning of words and
allusions, which may be proved by ordinary
dictionaries and authenticated books of
general literary history, and facts in the
exact sciences founded upon conclusions
reached from certain and constant data by
processes too intricate to be elucidated by
witnesges when on examination. . . . Thus
mortuary tables for estimating the probabile
duration of the life of a party at a2 given
age, chronological tables, tables of weights,
measures and currency, annulty tables,
interest tables, and the like, are admissible
to prove facts of general notoriety and
interest in connection with such subjects as

may be involved in the trial of a cause. . «

MIN 034_1j




{f‘\
C >

"But medicine is not considered as one
of the exact sciences. 1t is of that
character of inductive sciences which
are based on data which each successive
year may correct and expand, so that,
what is considered a sound induction
lagt year may be considered an unsound
one this year, and the very hook which
evidences the induction, 1if it does not
become obsolete may be altered in
material features from edition to edition,
so that we cannot tell, in citing from
even a living author, whether what we
read is not something that this very
author now rejects, . ; , 'if such
treatises were to be held admissible, the
duestion at issue might be tried, not by
the testimony, but upon excerpts from works
presenting partial views of variant and
perhaps contradictory theories.'"

"Science", then, in the §1836 mense means "exact science". Medicine
is not such a sclience, Therefora, medical texts are not within the
statutory dasignation of "books of écience“a Furthermore, medical
facts are not 'facts of general notoriety and ihterest" in- the
sense of §1936. Foi these two reasons §1936 is inapplicable to
medical literature and to the literature of other "inexact"
sciences. Such litarature; therefore, remains inadmissible
hearsay, as it was at common-law, It is thus improper to read

a medical text as substantive evidencgg to have a witness gquote
from the text on direct enmina.t:lon? or to read the text in the
course of arguing'to the jur;?_ However, fo some extent which is
more or less uncertain the treatise may be used upon cross-

11
examination,

Learned Treatises - URE Exception (31)

Subdivision (31) excepté from exclusion under Rule &3
a "published freatise,'periodical or phamphlet on a subject of

-l
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history, science or art" [Ftalics added.] which treatise etc. is
"a reliable authority"”. Undoubtedly the Commissioners intend

to repudiate the notion that "science" means only "exact science"
and they intend to include medicine and comparable disciplines
under the head of "science or art“?z Yet their choice of language
ig ill-adapted to their purpose, "Science or art" is the phrasing
of the California statute and of the lowa statute on which the
California enactment is based, Both jurisdictions have held that
_this phyasing does not embrace madicinefs This phrasing is not,
r.theréfore,-tha clear~cut designation of medicine and like disciplines
that the new rule should contain. Especially is this so if the new
rule is to be adopted in this stﬁfe. Hence, we suggest that (31)
be aﬁenddd to insert the words “medicine or other" immediately
Pefore the ubrd "science". | |

Is (31), as thqs amended, a desirable exception? 1In
_fsuﬁport of an a!!irngtiye answer the following arguments wmay be
advanced: (1) I£f proponent's objective is to give the jury Doctor=
Author X's views asasubstantivé evidence (so that the jury may
reason: X said it; it's true) proponent will in most cases need
this exception: The alﬁarnative (calling X as witness) will in
most cases be elther downright impossible or inordinately
inconvenient and expensive. There is, therefore, a necessity here
in the sense that such necessiity is an element of other recognized
exceptions to the hearsay rula%artz) There is, moreocver, a
special trustworthiness of this kind of hearsay arising from
scientific nature of the work., WVhatever elements of bias or
partisanship there may be in a given work are apt to be in

relation to scientific theory: This kind of slanting should no
o
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more discredit a book than it discredits a specialist-witness who
espouses a particular scientific school of thoughtf5 (3) Today
(without the exception) we freely allow-the expert to iestify
though (if he is really qualified) his opinion wiié practically
always be compounded in part of his book~learning. If the book~
background is this indirectly brought before the jury, why not
allow it directily? Consider, for example, the extent to which the
Freudian psychiairist testifying as expert will, of necessity,
rely on Freud's works. If we accept, as we do, the witness'
opinion so based, why not the bhooks themselves?

There is (in our opinion) sufficient force in these
considerations to justify the new rule dispensing with cross-
examination of an author who is found to be a 'reliable authority"
on "a subject of history, medicine or other science or art."

If it be objected that the Jury will be confused by
technical terms and concepts, the answer is that proponent's self-
interest may be trusted to prompt him to place an expert on the
stand for whatever exposition is necessary under the circumstances.
If it be objected that text-extracts may be distorted by lifting
them out of context, the answer is that opponent's self-interest
may be trusted to prompt him to expose the distortion:}7 If it be
objected that under the new rule the trial may degenerate into a
"battle of books" the answer is that under Rule 45 the trial gudge
possesses a discretion adequate to guard against this daage;i

In sum, (in our opinion) Exception (31), amended as

19 20
proposed above, is desirable and is recommended for approval.
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FOOTNOTES

Wigmore §1690.

Wigmore §1698.

Wigmore §1700,

Wigmore §1699.

Wigmore §1693.

Wigmore §1693 note 1.

67 Cal. 13 (1885),

Gallagher, supra note 7.

Lilley v. Parkimson, €1 Ca1¢.655 (1891); Baily v. Eruetzmann,

141 Cal. 519 (1904).
10.

People v, Wheeler, 60 Cal. 581 (1882).
Gluckstein v. Lipsett, 93 C.A. 2d 391 (1949); lewis v. Johnson,
12 c. Zd 558 (1939); 23 S.C. L. Rev; 403; 2 UQCOLC'AG L. Rev.

252; Wigmore §1700,
(31) is based on the A.L.I, Rule of which it is substantially
8 copy. Morgan says of the A,L.I. Rule that it "has long
been advocated by Mr, Wigmore," 18 A,L.I. Proceedings, 195.
The rule advocated by Wigmore would, of course, include
medical texts, BSee Wigmore §§1691-1692 and his reference in
§1693 note 3 to the "California heresy" of the Gallagher case,
supra, note 7,
Wigmofe §1693, note 3,
Wigmore §1691:
. + » there are certain matters upon which the
conclusions of two or three leaders in the
sclentific world are always preeminently desirable;
and it is highly unsatisfactory that, except im the
region where they happen to live, the opinions of
world~famous investigators should have no standing
of their own. Whether such persons are legally
unavaillable, or whether it is merely a gquestion of
-Te ' |
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relative expense, the principle of Necessity
is equally satisfied; and we should be per-
mitted to avail ourselves of their testimony
in the printed form in which it is most
convenient."

Wigmore §1692:

“(a) There is no need of assuming a higher

degree of sincerity for learned writers as a

class than for other persons; but we may at

leasrt say that in the usual instance their

stets of mind fulfils the ordinary requirement

for the Hearsay exceptions, namely, that the
declarant should have ‘nc motive to misrepresent’.
They may have a bias in favor of a theory, but it
is a bias in favor of the truth as they see it;

it is not a bias in favor of a lawsuit or of an
individual. Their statement is made with no view
to a litigation or to the interests of a litigable
affair., When an expert employed by an electric
company using the alternating or the single current
‘writes an essay to show that the alternating
current is or isg not more dangerous to human life
than a single current, the probability of his bias
is plain; but this is the exceptionnl case, and
such an essay could be excluded, just as any
Hearsay statement would be if such a powerful
counter-motive were shown to exist.

"{(b) The writer of a learned treatise publishes
primarily for his profession, He knows that every
conclusion will be subjected to careful professional
criticism, and is open ultimately to certain
refutation if not well-founded; that his reputation
depends on the correctness of his data and the
validity of his concluslions; and that he might
better not have written than put forth statements
in which may be detected a lack of sincerity of
method and of accuracy of results. The motive,
in other words, is precisely the same in character
and is more certain in its influence than that
which is accepted as sufficient in some of the other
Hearsay exceptions, namely, the unwelcome probability
of a detection and exposure of errors.

"(c) Finally, the probabilities of accuracy, such as
they are, at least are greater than those which
accompany the testimony of so many expert witnesses
on the stand:. The abuses of expert testimony,
arising from the fact that such witnesses are too
often in effect paid to take a partisgn view and
are practically untrustworthy, are too well-known
to repeat. It must be conceded that those who
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17.

18,

B. though with a different figure of speech.

C ~
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write with no view to litigation are at least.
as trustworthy, though unsworn and unexamined,
as perhaps the greater portion of those who
take the stand for a fee from one of the
litigants, '

"it may be concluded, then, that there is in
these cases a sufficient circumstantial
probability of trustworthiness; The Court in
each instance should in its discretion exclude
writings which for one reason or ancther do not
seem to be suificiently worthy of trust."

McCormick §296,
Wigmore §1690:

"Another objection sometimes raised 1ls the danger
of confuging the jury by technical passages with-
out oral comment and simplification; A number of
answers to this will suggest themselves; it is
enough to point out that, so far as it is an
appreciable danger, the counsel may be trusted to
protect themselves, where necessary, against this
danger by calling also an expert to take the stand.

"Another objection, once made, is that the treatises
may be used unfairly, by taking passages which are
explained away or contradicted in other books or
in other parts of the book:. Here, again, so far as
the possibility is appreciable, the opposing counsel
may be trusted to protect his client's interests,
exactly as he does, by bringing to the stand one

expert to oppose another, and with much less
difficulty and expense.,”

See Morgan's statement in 18 A,L.I. proceedings 195:
"[T]he danger that has been suggested to us is that

there will be a battle of the bocks if you do
adopt this Rule. The answer to that is, of course,
the answer Judge Hand made - the control of the
trial judge."

The battle-of-books objection was long ago made by Alderson,

sald, "have the evidence of individuals, not their written
opinions. Ve should be inundated with books if we were to
hold otherwise.,"” Queen v. Crouch, 1 Cox's Cr. Cases 94,

"We musi", he
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quoted in People v. Wheeler, 60 Cal. 581, 586 (1882),
One desirable feature is stated as follows by the Commissioners;
", . . The extent to which and the conditions

under which a learned treatise may be used

upon cross-exanination are the subject of much
conflict, The restrictions upon its use are in
the last analysis based upon the resason that to
pernit the expert to be tested by the statements
in a treatise is indirectly to get the content of
the statement before the jurors who will use it
as evidence of the truth of the matter stated,
This exception will eliminate all prohibitionp
upon the use of a treatise Ifor purposes of cross-
examination which would not equally apply to the
use of testimony or proposed available testimony
of another expert for the same purpose,”

On this point consider the references in note 11 supra;

The provisions of ﬁxception {30) could be regarded as broad
enoggh to include Scientific Treatises, If (31) is approved
it is, of course, of no importance that there is this possible
overlap, If (31) is disapproved, it may be advisable to
qualify (30) to exclude its pomsible application to Scientific

Treatises,

] O
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C Date of Me:ting: December 18-19, 19%9
' Dete of Mexs: December 10, 1959

Memorandum No. 3
Subject: Uniform Rules of Bvidence - Bearssy Evidence Divicion.

Attached is the text of the Uniform Rules of Evidence -~ Hearsay
Evidence Division <~ as revised to date by the Commission.

This material is to be used with Memoranium Ko. 4 (December 10,
1959). Memorandum No. Y4 indicates the action already teken cn each of
the rules in the Hearsay Evidence Division and the problems still to be

resolved by the Cormrission.
Regpectfully submitted,

John H. DeMoully
Byecutive Secretary

/
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:)- Revised 12/10/59
(3%{1)) 10/20/59

Note: This is Uniform Rule 62 as revised by the Commission. Changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
material and by brecketed and sirike out msterisl for deleted materlal.

RULE 62. DEFINITIONS.
As used in [Rule-63-and-its-exeepbions-and-in-she-following-rulesy)

Rules 62 to 66, inclusive:

{1) [£€23] "Declarant" is a person who makes s stetement.

{2) [£€3}] "Perceive" means scquire knowledge through one‘s own

BENSEs.

(3) [€4] "public [@#fiesai!] officer or employee of a state or
territory of the United States” includes: [an-effieiai-ef-a-pelitieai-
subdivision-of-suek-state-or-ierritory-and-of-a-mnieinalityr |

C (a) In this State, an officer or employee of the State or of any

county, cltv, district, sutbority, agency or other politizsi gubddviefon

‘of the State.
(b) In other states and in territories of the United States, an

officer or employee of any public entity that is substentially equivalent

to those included under subparagraph (e) of this paragraph.

{4) [45)] "state" includes each of the United States and the

District of Columbia.
(5) [€33] "Statement" means not only an oral or written expression
but alsc non-verbal conduct of a person intended by him as a substitute for

words in eXpressing the matter stated.

{6) [€%3] mxcept as otherwise provided in paragraph (7) of this

rule, "unavaeilsble as a witpness" includes situations where the witness ie:

-1.
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(a) Exempted on the ground of privilege fz:n testifying concerning
the matter to which his statement is relevent, [y-ex]

(b) Disqualified from testifying to the matter. [y-ex]

{¢) Dead or unable [se-be-presems] to testify at the hearing
becanse of [deabh-er-them-enieiing] physical or mental illness. {y-er]

(8) .bsent beyond the jurisdiction of the court to compel appearance
by its process. [y-e»]

(e} Absent from the [piaee-of] hearing [beeeuse] and the propcnent

of his ststement does not know and with diligence has been unable to

gscertain his whereabouts.

(7) _For the purposes of paragreph (6} of this rule, [Bus] a witness

is not unavallables

(a) If the judge finds thet {Bis] the exemption, disqualification,

death, inability or ebsence of the witness is due to (i) the procurement or
wrongdoing of the proponent of his statement for the purpose of preventing
the witness from attending or testifying {y] or [¢e] (ii) the culpadle
act or neglect of such [paréy] proponent; {y] or

(v) If unevailebility is claimed [under-eisuse-{dj-eof-ithe-preceding
pavagwaph] because the witness is absent beyond the Juriediction of the

court to compel appearance by its process and the judge finds thet the

deposition of the declarant could have been taken by the proponent by

the exercise of reascnable diligence and without undue hardship {s] or
expense. [amd-thas-ihe-probable-imporience-of-she-tesiimony-Lo-enek-as-teo
Susbify-the-expense-of-snking-suck-depssitions |
[£6--tA-busineas!-as-used-in-eneepiion-{13)-shali-inelude-cvery
kiné—e!‘-ﬁsinessy-prefeseien-,-eeeups.tien;—eaiiias—er-egem%ioa—e!—iasﬁtu—
sionsy-whether-anrried-on-for-profit-er-neby | )

D
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b ~~' Revised 12/10/59
3{L) 10/22/59

Hote: ™iis is Uniform Bule 63 as revised by dhe Cormizsion. Changes
in the Uniform Rule {other than the mere shifting of languege from one
part of the rule to another) are shown by underlined materisl for new
material and by bracketed and strike out material for deleted material.

RULE 63. HEARSAY EVIDENCE EXCIUDED -- EXCEPTIONS.

Evidence of .8 statement which ie made other than by a witnese
while testifying et the hearing offered to prove the truth of the matter
stated is hearsay evidence and ipadmissible except:

(1) [A-ssatemens-previcusliy-made-by-a-peysen-whe-is-present
aé~the-hearing-and-avaitabhie-Sor-grose-exsnination-with-respeci-so-the
statensnb-and-its-subjeci-mattery-provided-the-gtatemens-veuid-be-ad-
Eiscible-if-made-by-deeiasrant-vhile-Sessifying-as-a-wisnesss] When a
person is a witness at the hearing, s statement made by him, though not

made &t the hearing, is admissible to prove the truth of the matier
stated If the statement would have been admissible if made by him while

testifying and the siatement:

(a) Is inconsistent with his testimony at the hearing end is

offered in compliance with Rule 22; or

() 1Is offered after evidence of a prior inconsistent statement

or of a recent fabrication by the witness has been reccived and the

statement is one made hefore the a,lleﬁed inconsistent statement or

fabrication and is consistent with his tesiimony at the hearing; or

{c) Concerns s matter as to which the witness has no present

recollection and is = writing_vhich wae made at a time hen the facts

-3=
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recorded in the writi_ng actually occurzed or st such other time when the

facts recorded in the writing vere fresh in the witness's memory and the

-~

writing wee made (1) by ‘the witness himself or under his direction or
(31) by sure other pérson for the purpose of recording the witness's

statemert at the time it was made,

(2) [ASfsdavits-so-she-exbend-adnissibie-by-the-akatubes-of-this

Séates] To the extent othervise admissible under the law of this State:
(a) Affidavits,

{2) Depositions taken in the action or proceeding in which they
are offered.

c) Tes ven a witness in a or trial or preliminary

hearing of the action or proceeding in which it is offered.

(3) [Bubjecs-be-tho-sams~iinibations-ani-objicetions-an~thongh
She-declarant-wore-testifying-n-yersons-ta)-sentinony-tn-she-forn-of-a
dapesitie;-tﬂn-h—miiﬁﬁ-with-the-hw-af-thh -stnte-—for-uoa-as
sontimony-in-tho-svigl-of-she-neiton-in-vhich-offeredy-or-(h)-if-she
Judge-finds-ihas-the-declarani-is ~unavailablae-as-a-vitaess-ak-the-heariagy
Sasbimony-givan-ad-a-wibiess-in-anpther-aedion-or-in-a-depoiiiion-saliasn
in-esmpiianee-with-iov-For-uss-as-iestimony-in~tha-$rial-of -anether-nciiony
vwheR-{i)-the-testinony-is-offered-against-a-pariy-viv-offoned-ii-in-hise
oVR-hehadf-~on-the-forner-60caniony ~or-againgt-she-aucoeossor-in-intovest-of
suehePpariyy-ov-(ii)-the-isoue-is-oush-ihat-tho-adverse-pariy-on-the-Lonmer
oeeasion-nad-she-righi-and-oppertunliy-for-oross-citaminaiion-vith-an
interest-aRd-moiive-airilar-50-that«vhieh-1he-adverse-parviy-has-in-the

agtiou~ia-vhiek-she-testinony-is-effeveds] Subject to the same limitations

and objections as though the declarant were testifying in person, testimony
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given under oath or affirmation as & witness in another action or proceed-

ing conducted by or under the supervision of a court or other official

agency having the power to determine controversies or testimony teken by

depositio.: taken in compliance with law in such an action or proceeding,

bu’ caly ¥ <he Judge finds that the declarant is unavaileble as = witness

at the henzing and that:

(a) Such testimony is offered against s party who offered it in

evidence on his own behalf in the other action or proceeding or against

the svccessor in interest of such party; or

(b) Ine civil action or proceeding, the issue is such that the

adverse pa.rt‘.x in the other action or mcﬂg had the rigt and

opportunity for cross-exemination with an interest and motive similar to

that which the adverse party hes in the sction or proceeding in which the

testimony is offered; or

(c¢) In a criminal action or proceeding, the present defendant

was & party to the other action or 1mcee%m bad the right and

opportunity for cross-examination with an interest and motive similar
to that which be has in the action or proceeding in which the testimony

is offered except that the testimony given at & preliminary hearing in
the other action or proceeding is not admissible.

(4} Subject to Rule 654, a statement:

{(a) Which the judge finds was made while the declarant wae per-
celving the event or condition which the statement narrates, describes
or explains; {y] or

(p) Which the judge finds {wes-made-whiie-tke-deciprant-was

-5e
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wnder-the-siress-of-a-nervous-enciteneni- caused-by- sueh-pereepiiony-or]
{1) purports to state what the declarant perceived relating to an

event or condition which the statement narrates, describes or explsins

and (1i) was made spontaneously while the declarant was under the stress

of & nervoue excitement caused by such perception.
[{e)--if-the-deciarant-is~unavatiahie-as-a-vitnessy-a-statement

aaryatingy ~desertbing-or- expiaining-an~eventi-or-condifioa-vhish-she-judge
finds-vus-made-by-ihe~desiarani-as-a-sine-vhen-the-nadier-had-beean
reeontliy-perecived-by-hin-and-vhile-his-receliestion-vas-eleary-and-was

made-in-goed-faith-prior-4o-the-commencenens-of-she-aetiony ]

(5) Subject to Rule 65A, a statement by a person unavailable

e o witness Pecause of his death if the judge finds that it

was made upon the personal knowledge of the declarsnt, under a sense
of impending death, voluntarily and in good faith and {waiie~the
Meelarani-vas-eensetous-of-his-impending-deash-ani-beiieved] in the

belief that there was no hope of his recovery. [3]

{6) [In-s-eriminei-prececding-as-sgainsi-shie-acousedy-a-previous
shatement-dy-hin-relative-so-the-offanse-odarged-ify-and-ondy-ify-she
Judge-£indaethai -thensused-shen-mhing-the-siatenont -vas-esndeions-and
vas -sipabie-af-wnierssanding-vhat-he-saii-and-didy -and-that-he-vas-not
induoed-So-nalte ~the ~shatement ~{aj -unier-sonpulsion-er-by-inflicsion-or
thvents-of-infiistion~of-susfaving-upon-hin-gr-anethery -or-hyr-proionged
bnbervegaiizn-under-sush-iireunstances-aa-o-render-the-statanenti-inveid-

uRtaryy -or—%h-}.bsr-thrnts -o¥-pirsiikees-coneerning~-nesion-Ho- he-saken-by-n

-6-
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public-official-with-referenae-io-the-eriney-likely-$o-aause-the-aceused-
to-malke- sueh-a-stasemant~-faiselyy - and-nade-by-a-pereon-vhon-$he-aecuaed-
reasonably-helieved-4o-have-the-pover-or-suthoriiy-to-ayecute-ihe-sama; |

Subject to Rule 65A, in & criminsl amction or proceeding, &s egainst the
defendent, a previous statement by him relative to the offense charged,

unless the Judge finds pursuaut to the procedures set forth in Rule 8

that the statement was made:

j 2 Under circumstences likely to cause the defendan:t to make a

false statement; or

(b) Under such circumstances that it is inedmissible under the

Constitution of the United States or the Constitution of this State.

(7) BSubject to Bule 65A and except as ;rovided in _paragraph (6)

of this rule, as against himself, a statement by a person who is a party

to the action or proceeding in his individusl or [a] representative
capacity. [and-3£-she-tatiery-who~-vas-asking-in-such-renresentative

eapaeity-in-making-she-ssasements ]

(8) Subject to Rule 654, as against a party, a statement:

(2) By e person authorized by the party to make a statement or
statements for him concerning the subject matter of the statement; [ y ]
or

{v) Of which the party with knowledge of the content thereof
has, by words or cther conduct, manifested his agdoption or his belief

in its truth. [ 3 ]
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(9) As sgainet a party, & statement which would be admissible
if made by the declarant at the hearing if:

(a) The statement concerned a matier within the scope of an
agency or employment of the declarant for the party snd was made before
the termination of such velationship; [ 3 ] or

(b) [she-parsy-zad-ithe-deelavent-vwere-pariieipasing-in-a-pian
$o~eonHit-8- exrime-or-a- eivil-wreng-and-the-pbatement «was - relevens~to-she
pran-gr-iis-subjesi-matier-and-vas-nede-waile-she-plan-was-in-existenece

and-befare-iis-cemplede-enceubion-ox-other-terminationy] The statement

is that of & co-conspirator of the party and (i) the statement was made

prior to the termination of the conspiracy and in furtherance of the

common object thereof and (ii) the stetement is offered after proof by

independent evidence of the existence of the conspirecy and that the

declarant and the party were both parties to the cbngpirac:,r et the time

the statement was mede; or

{c) In a civil action or proceeding, one of the issues between

the perty and the proponent of the evidence of the statement is a legal
liability of the declarasnt, and the statement terds to establish that

liability. [ 3 ]

{10) [Bubjees-so-the-2imitnbions-of-excepston-£6)y] Subject

to Rule 65A, if the declarant is not s party to the action or proceeding

and is unaveilable as 8 witness, and if the judge finds that the

declarant had sufficient knowledge of the subject, a statement which the

judge finds was at the time of the [asses$ien] statement so far

contrary to the declarant's pecunisry or proprietary interest or so far

-8-

MJN 0357



e

()

()

subjected him to civil or criminal liability or so far rendered invalid =
claim by him against another or crested such risk of meking him an object
of hatred, ridicule or social disapproval in the community thet a
reasonable man in his position would not have made the statement uniess

he believed it to be true. [ 3 ]

[633)--A-pénbenens-by-a~-voter-concerning-hio-qualifications-o

voke-or-the-faes-ow-conbens-of-his-votes |

{12) Subject to Rule 654, unless the judge finds 1t was made in

bad faith, a statement of the declarant's:

(a) Then existing state of mird, emotion or phygica.l sensation,
including statements of intent, plan, motive, design, mental feeling,
pain and bodily health, but not including memory or belief to prove the
fact remembered or believed, when such a mental or physical condition is
in issue or is relevant to prove or explain acts or conduct of the
declarant., { y-ex ]

{b) Previous symptcms, pain or physical sensation, made to a
physician consulted for treatment or for diagnosis with a view %o

trestment, apd relevant to an issue of declarant's bodily condition., [ 3 ]

(13) [Weisinga-offered-as-pemorandsc-or-veecordg-of-getgy-condi-
siens-oyr-everis-Le-prove~the-faeta-sinbed-sheretny - £F- the- judge-finds~-thad
$key-were-mede-iR-ihe-veguliar-couvee~af-a-business-ai~er-chous-she~time
af-the-aety-aondision-oy-event-wroeardedy-and- that-the-gourees-of-informa~

tion~frem-which-pade-and-the-neshod-and- circunstances-of-sheir-prepavatien

e o
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were-sueh-as-$e-indionte~thedrv-frustvershinesey A writing offered as a

record of an act, condition or event if the custodian or cther gqualified

witness testifies to its identity and the mode of its preparation and

if the judge finds that it was mede in the regular course of a business,

at or nea~ the time of the act, condition or event, and that the sources

of information, method and time of preperation were such as to indicates

its trustworthinese. As used in this paragraph, "a businesg" includes

every kind of business, profession, occupation, calling or operation of

institutions, whether carried on for profit or not.

(14) Evidence of the absence [ef-a-memerendum-o¥-weeord] from tie

[memorenda~or] records of a business {as defined in paragraph (13) of this

rule) of a record of an asserted act, [eveed-ex] condition [y] or event,

to prove the non-occurrence of the act or event, or the non-existence of the
condition, if the judge finds that:

{a) It was the regular course of that business to mske [eueh

merandn] records of all such acts, [evemte-e#] conditions or events,
at or near the time [thereaf-ow-wibthin-e-reasonsble-iime-shercafior] of the

act, condition or event, and to preeerve them; and

() The sources of information and method and time of preparation

of the records of that business are such as to indicate the trustworthiness

of the recoris.

(15) Subject toc Rule 64, statements of fact cortained in a written

report [ s«ew-findings-ef-fees] made by a public [effieiad] officer or

employee of the United States or by e public officer or employee

of a state or territory of the United States, if the judge finds

~10-
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that the making thereof was within the scope of the duty of such

[e£f4eind] officer or employee end that it was his duly to:

{a) [48] Perform the act reported; [ y ] or

{v) {[%e] Observe the act, condition or event reported; [ 5 ] or

(c) [%e] 1Investigate the facts concerning the act, condition or
event. [amd-te-moke-Findings-er-drav-ceneinsions-based-on-suck-investise-

siengy )

(16) [-8ukject-to-Rule-6l,] writings made by persons other then

public officers or employees as & record, report or finding of fact, if

the judge finds that:

(a) The meker was authorized by a statute of the United States

or of a state or territory of the United Stastes to perform, to the

exclusion of persons not so authorized, the functions reflected in the
writing, and was reguired by statute to file in a Aesignated i:ublic
office & written report of gpecified matters relating to the performence
of such functions; { 5 ] and

(b) The writing was made and filed &8 so required by the

statute. [3]

(17) {subject-te-zule-6ly] (a) If meeting the requirements of
authentication under Rule 68, to prove the content of the record, s .
writing purporting to be & copy of an officisl record or of an
entry therein. {y]

(b)) If meeting the requirements of authentication under Rule

69, to prove the absence of a record in a specified office, a writing xede by

-ll-
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the official custodian of the official records of the office, reciting

diligent search and failure to find such record. [ 5 ]

(18) [sSubject-te-Rle-Sly-.eerbifieates] A certificate that the

maker therecf performed a marriage ceremony, to prove the truth of the
recitels thereof, if the judge finds that:

(a) The maker of the certificate was, at the time and rlace
certified as the time and place of the marriage, {was] authorized by
law to perform marriage ceremonies; [ 5 ] and

{b) The certificate was issued at that time or within a reasonsble

time thereafter. [ 3 ]

(19) [subject to Rule-Hh] The official record of a document
purporting to estaeblish or effect an interest in property, to prove the
content of the origipal recorded document and its executlon and delivery
by each person by whom it purports to have been executed, if the Jjudge
finds thet:

(a} The record is in fact a record of an office of a state
or nation or of any governmental subdivision thereof; { y ] and

(b) An sppliceble statute authorized such a document to be

recorded in that office. [ 4 1}

(20) Bvidence of a final Judgment sdjudging a person guilty of

a felony, to prove, against such person, ary fact espential to.sustain

the judgment uniess osuch fact is admitted. [ 3 ]
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(21) To prove the wrong of the adverse party and the amount of
demages sustained by the Judgment creditor, evidence of a final judgment
if:

Lg._l Offered by & judgment debtor in an action or proceeding

in which he seeks to recover partial or total indemmity or eXcneration
for money paid or limbility incurred by him because of the judgment; and
{ y-provided ]

(b} The judge finds that the judgment was rendered for damages
sustained by the jJudgment creditor as a result of the wrong of the

adverse party to the present action or proceeding. [ s ]

(22) To prove any fact which was essential to the judgment,
evidence of a finrl judgment determining the interest or lack of interest
of the public or of a state or nation or govermmental subdivision thereof

in land, if offered by a party in an action or proceeding in which any

such fact or such interest or lack of interest 1s a material matter. [ # ]

(23) 8Subject to BRule 654 a statement of a matter concernming a

declarant’s own birth, marriege, divorce, legitimacy, relationship by
blood or marriage, race-ancestry or other similer fact of his family
history, even though the declarant had no means of acquiring personal
knovledge of the matier declared, if the judge finds that the declarant

is unaveilable as a witness. [-#-]

(24) Bubject to Rule 65A, a statement concerning the birth,

marriage, divorce, death, legitimacy, race-mncestry, relationship by
blood or merriage or other similar fact of the family history of a person
-13- {‘
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other than the declarent if the judge finds that the declarant is

unavailable as a witness and finds that:

{a) [£inde-shat] The declarant was related to the other by blood
or marrisge; or

(b) [finde-that-he] The declarant was otherwise so intimately

asscciated with the other's family as to be likely to have accurate
informetion concerning the matter declared [ y ] and made the statement
L;l ae upon information received from the cother or from a person related
by blood or marriage to the other [ 5 1] or‘gggl as upon repute in the
other's family. [ j-and-{bj-finde-that-ihe-deelarant-is-unavailabie

ag-a~-witneses |

(25) [A-statememi-ef-a-deelarenmt-that-a-gtatement-admicsible
under-exceptions-{23)-or-{24)-of-4hin-rule-was-pade-by-another-deelaranty
offered-ag-tending-to-prove-she-bruih-of~-the-nabter-deciaved-by-both~
declurantsy-if-the~Jjudge-finda-that-both-deeinranta-are-unavetinble-as

Wwitnessess

(26) Evidence of reputation among members of a family, if:

{a) The reputation concerns the birth, marriage, divorce, death,
legitimacy, race-ancestry or other fact of the family history of e member
of the family by dlood or marriage; and

(b) The evidence consists of (i) a witness testifying to his

knowledge of such reputation or {ii) such evidence as entries in family

bibles or other famjly bocks or charts, engravings on rings, family

portraits or engravings on urns, crypts or tombstones.

-1k
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(27) BEvidence of reputation in a community as tending to prove
the truth of the matter reputed, if [-féa)~] the reputation concerns:

{a) Boundaries of, or customs affecting, land in the commmity
[ y 1 and the judge finds that the reputation, if any, arose before
controversy. [y-ez]

(b) [+she-repubatien-eemeerns] An event of general history of
the commnity or of the state or nation of which the commnity is a part
[ ¥y ] and the judge finds that the event was of importance to the
commnity. [y-e¥]

(c) [4he-reputation-eoneerns] The dete or fact of birth, marriage,

divorce [ y ] or death|ylegitimmcy,-relationship-by-blocd-er-maswiagey
ox-Face~aneestyy] of a person resident in the commnity et the time of
the reputation. [y-er-seme-other-similay-Saes-of-his-Ffamily-hissery-or
of-hig-personnl-stabus-ov- eondition-whieb-the-judge-finda-2iltely-se-have

been-the-subjsei-of-a-reliable- voputasion-in-shat-communitys |

(28) 1If a person's character or a trait of a person's character

at a specified time is material, evidence of his general reputation with
reference thereto at a relevant time in the commnity in which he then
resided or in a group with which he then habitually associated, to prove

the truth of the matter reputed. [ § ]

(29) Subject to Rule 64, evidence of a statement relevant to a

meterial matter, contained in:
{(a) A deed of conveyance or a will or other [deeumems] writing

purporting to affect an interest in property, offered as tending to prove

~15-
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the truth of the matter stated, if the judge finds that the matter
stated would be relevant upon an issue as to an interest in the
property { y 1 and that the dealings with the property since the state-
ment was mede have not been inconsistent with the truth of the state-
ment. [ 3 ]

{b) A writing more than 30 years old when the statement has been

since generally acted upon as itrue by persous having an interest in the

matter, if the writer could have been properly allowed to make such

statement as a witness.

(30) Evidence of statements of metters of interest to persons
engaged in an occupation contained in a list, register, periodical [ 3 ]
or other pubiished compilation to prove the truth of any relevent matter
80 stated if the Judge finds that the compilation is published for use
by perscns engaged in that occupation and 1s generslly used end relied

upon by them. [ 3 ]

(31) A published treatise, periodicel or pamphlet on & subject
of history, science or art to prove the truth of" & matter stated therein
if the judge takes Judicial notice, or & witness expert in the subject
testifies, that the treatiee, periodical or pamphlet is a reliable

suthority on the subject.

-16-
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Reviced 12/10/59
(34(L)) 10/22/59

Note: Thisg is Uniform Rule 64 as revised by the Commission. Changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to snother) are shown by underlined material for new
materisl and by bracketed and strike out materisl for deleted material.

RULE 6%. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS TO HEARSAY

RULE TO EXCIUDE EVIDENCE.

Any writing admissible under [eweemiiems] paragraph (15) [y¢26)y
€3775-£{28)y-and~(199] or {29) of Rule 63 shall be received only if the party
offering such writing has delivered a copy of it, or so much thereof as
may relate to the controversy, to each adverse party & ressonsble time
before trial unless the judge finds that such adverse party hes not been

unfeirly surprised by the failure to deliver such copy.

-17-
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(34(1)) 10/22/59

Note: This is Uniform Rule 55 as revised by the Ccmmissicn. (hanges
in the Uniform kule (other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and strike out material for deleted material.

RULE 65. CREDIBILITY OF DECLARANT.
Evidence of a ptatement or other conduct by & declarant

inconsistent with a statement of such declarant recelved in evidence

under en exception to Rule 63 [ y ] ie admissible for the purpose of
discrediting the declarant, though he hal no opportunity to deny or

explain such inconsistent statement or other conduct. Any other evidence

tending to impair or support the credibility of the declarsnt is
admispible if it would have been admissible had the declarant been a

witnees.

-18- f
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Revised 12/10/59
(34(1)) 10/22/59

Note: This is a new rule proposed by the Law Revision
Commission.

RULE 65A. QUALIFICATION OF DECLARANT, [NEW ]

Any statement otherwise admissible under paragraph (4), (5), (§),

(7), {8), (10}, {12), (23) or {2k) of Rule 63 is inadmissible if the

Judge finds that at the time of making the statement the declarant

wes incapable of understanding the duty of s witness to tell the truth.

The burden of establishigg_ghat a statement is insdmisasible because of

the provisions of this section is upon the person objecting to the

admigsion of the evidence.
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(34(L)) 10/22/59

Note: This is Uniform Rule 66 as revised by the Commission. Changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to ancther) are shown by underlined material for new
material aend by bracketed and strike out material for deleted material.

RULE 66. MULTIPLE HEARSAY.

A statement within the scope of an excepiion to Rule 63 [sha2i]
1s not [be] inadmissible on the ground that it includes & statement made
by another declarant and is offered to prove the truth of the included

statement if such included statement itself meets the requirements of

an exception.
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Date of Meeting: Decémber 18-19, 1959
Date of Memo: Decdémber 10, 1959

MEMORANDUM NO. &
Subject: Uniform Rules of Evidence - Hearsay Evidence Division.

The attached material indicates the action already taken
by the Commission on each of the rules in the Hearsay Evidence
Division and the problems still to be resolved by the Commissicn.

This material is to be used with Memorandum No. 3 (December
10; 1959) which contains the text of the rules as revised to date

by the Commission.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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December 10, 1959

ACTION TAKEN BY COMMISION ON
HEARSAY EVIDENCE PORTION OF UNIFORM RULES OF EVIDENCE

Rule 62
Rule 62 is set out as approved by the Commission at

the November meeting. The Commission suggested but has not,

however, approved the retabulation of Rule 62(6) into two

numbered paragraphs.,

Rule 63

Introductory Clause

Approved.
Exception (1}

Approved as revised.

Exception {2)

Approved as revised.

Exception {3)

Approved as revised.

Excepgion'{h)

Approved as revised, except as to whether Rule

€5A should apply.

Exception (5)

Approved as revised, except as to whether Rule 654

should apply.
Exception (6]

Approved as revised, except as to whether Rule 65A

should apply.

’z
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Exception {7)

Approved as revised, except as to whether Rule 654

should apply.

Exception (8}

Approved as revised, except as to whether Rule 654

should apply.

Exception (9)

Approved as revised.

Exception {13)

Approved as revised, excent ag %o waether Rule 654

should apply. Also, why is the phrase "Subject to the limita-

tions of exception {H}" deleted?

Exception (ll}

Disapproved.

Exception (12}

Approved as revised, except as to whether Rule 654

should apply.

Exception {13)

Approved as revised.

Exception {14)

Approved in principle -~ staff to revise to make

consistent in form with exception {13). Commigsion has not

approved revised form.

Exception (15)

Approved as revised.

Exception {16}

Approved as revised. WNote that the reference

to Rule 64 is deleted.
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Exception (17)

Approved as revised.
Rule 64 is deleted.
Exception (18)

Approved 2s revised.

Rule 64 is deleted.

3

Exceptina (13;
Approved as revised.
Rule 64 is deloted.

Exception (20)

Approved as revised.

Note that the reference to

Note that the reference to

Note that the reference to

Note that the words "3Jubject

ta Rule 64" which had been inserted at the beginning of this

exception are deleted.

Exception (21)

Approved as revised.

Exception (22)

Approved as revised.

Exception (23)

Approved as revised,

654 should apply.

Exception (24)

Approved as revised,

should apply.

Exception [24)

Approved as revised,

should apply.

except as to whether Rule

except as to whether Rule 654

except as to whether Rule 654
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Exception {25)

Diszvnproved.

Exceptica {:Z6)

Approved as revised.

Exception {27)

Annroved as revised.

Exception (33)

Astzoved as revised.
Exceptiza {{2)
Approved as revised.

Exceptisn (30)

Approved as revised.

Exception (31)

No action taken. Will consider after Bar

Committee has taken action on this exception.

Rule 64

Approved as revised,

Rule 65

Approved as revised.

Ruleiégﬂ

Approved, except that the application of this rule to

specific paragraphs of Rule 63 will be considered at a subse-

quent meeting.

Rule 66

Approved as revised.
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April 1, 1960
Memorendum No. 39 (1960)

Subject: Uniform Rules of Evidence - Hearsay Division

Attached are the Uniform Rulee of Evidence (Hearsay Division)
ag revised to date by the Commission. You may waent to refer to this
material in comnection with Chadbourn's memo concerning the problem
of incorporating the Uniform Rules in the Hearssy Division {Rules 62-
66) into the California Codes.

Regpectfully submitted,

John H. DeMoully
Executive Secretary
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UNIFORM RULES OF EVIDENCE

Revised March 1, 1960
HEARSAY DIVISION Revised 12/10/59

(34(L)) 10/20/59

Note: This is Uniform Rule 2 as revised by the Ccrmission. Changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) sre shown by underlined material for new
meterial amd by bracketed and strike out material for deleted material.

RULE 62. DEFINITIONS.
As used in [Rule-63-and-iis-exeepiions-ond-in-ihe-following-ruledy )

Rules €2 to 66, inclusive:

{1) [{23] "Declarant” is a person who makes a statement.
{2) [£33] "Perceive" means acquire knowledge through one's own
senses.

{3) 4491 "Public [o#fieisd!] officer or employee of & state or

territory of the United States” includes: [s=-effieiai-ef-a-pelisdecad-
subdivision-ef-aueh-sisie-or-tezvitory-apd-of-a-munizdpadisyey ]

(=) In this State, an officer or employee of the State or of any

Lounty, cliy, dictrict, authority, sgency or other politival ‘subdivioion

af the State.

(b} In other states and in territories of ithe United States, an

officer or employee of any public entity that is substantially equivalent

to those included under subparagraph (a) of this paragraph.

-~ {k) [£53] "State" includes each of the United States and the

District of Columbia.
(5) {£23) "Statement" means not only an oral or written expression
but also non-verbel conduct of a person intended by him ss a substitute for

words in expressing the matter stated.

{6) {€#3] mxcept as otherwise provided in paragraph (7) of this

rule, "unavailable as a witness" includes situations where the witness is:

] ' #62
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{a) Exempted on the ground of privilege from testifying concerning
the matter tc which his statement is relevant. [y-e¥]

(b) Disqualified from testifying to the matter. [y-er]

{¢) Dead or unable [$e-be-present] to testify at the hearing
because of [deeth-or-thea-emissing] physical or mental illnees. [y-ex]

(8) .bsent beyon? the Jurisdiction of the court to compel appearance
by its process. {y-e¥}

(e} Absent from the [pieee-e#] hearing [beeause] and the proponent
of his statement does not know and with diligence has been unsble to
ascertain his whereabouts.

{7) _Por the purposes of paragraph {6) of this rule, [Bus] a witness

is not unavailable:
(a) If the judge finds that [kis] the exemption, disgualification,

death, inability or absence of the witness is due to (1) the procurement or

wrongdoing of the proponent of his statement for the purpose of preventing

the witness from attending or testifying [y] or [#e] (ii) the culpable

act or negiect of such [pezsy] proponent; [y] or |
(®) If unavailebility is claimed [under-elamnse-{d)-ef-ihe-preceding |

paragrapk] because the witness iz sbsent beyond the Jurisdiction of the

court to compel appearance by its process and the judge finds that the

deposition of the declarant could have been taken by the proponent by

the exercise of reasonable diligence and without undue hardship [y} or
expense. [emd-that-she-probable-importance-ef-the-tesbimony-in-aneh-a8-46
jussify-the-expense-of-saking-gueh-deposisiony |
[£63--LA-business!-as-used-in-exeepsion-{13)-eghall-ineinde-cvery
kind~of-businessy~profeanieons-seceupaiions-eaiding-ov-pperation-af-insgiitu-
$iensy-whether~earried~on~-for-profit-or-noty | ‘

- %2
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Revised 12/10/59
3%{(1) 10/22/59

Note: This is Uniform Rule 63 as revised bty the Commission. Changes
in the Uniform Rule {other than the mere shifting of language from one
part of the rule to another) are shown by underlined material for new
meterisl and by bracketed and strike out material for deleted material.

RULE 63. HEARSAY EVIDENCE EXCLUDED ~-- EXCEPTIONS.

Evridence of s statement which is made other than by a witness
while testifying at the hearing offered to prove the truth of the matter
stated is hearsay evidence and inadmissible except:

(1) [A-ssatemeni-previeusiy-made-by-a-pergen-whe-is-present

et~-the-hearing-and-evailablie-for-grosc-exaninaiion~vith-respect-so-the

statement-and-iés~-subjeet-mattery-provided- the~stateneni-vould-be~ad-
wiseible-if-pade-by-deeinrant-vatle-sectifying-as-a-witnegsy] When a

person is a witness at the hearing, a statement made by him, though not

made gt the hearing, is admisgible to prove the truth of the matter

ptated if the statement would have been admissible 1if made by Lim while

testifying and the statement:

(a) Is inconsistent with his testimony at the hearing and is

offered in compliance with Rule 22; or

(b) 1Is offered after evidence of a prior inconsistent statement

or of a recent fabrication b};the witness has been received and the

statement is one mede hefore the alleged inconeistent statement or

febrication and is consistent with his testimony at the hearing; or

(¢} Concerns & matter as to which the witnese has no present

recollection and is a writing which was made at a time when the facts

-3 #63
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recorded in the writing actually occurred or at such cther time when the

facts recorded in the writing were fresh in the witness's memory end the

writing was mede (i) by the witness himself or under his direction or

(ii) by some other person for the purpose of recording the witness's

statement at the time it was mede.

{2) [Affidavids-be-the-exbent-admissibie-by-the-ctniuses~-of-this

Séatey] To the extent ctherwise admissidle under the law of thig State:

(e) Affidavits.

(b) Depositions teken in the action or proceeding in which they

are offered.

(c¢) Testimony given by a witness in a prior trial or preliminary

hearing of the ection or proceeding in which it is offered.

{3) [Sebjees-so-the-seme-linitationn-and-objeetions-as-thoush

the-declarant-were-sesbifying-in-peraeny-fa)-besbimony-in-she-form-of-2

deposition~taken-in~voxplisonee-with-the-Ltaw-of-thig-state-Lfor-use-ap
tesbimony-in-tha-s»inl-af-the~netion-n-which-offeredy-or-{B)-if- ke

Judge-finde-ihat-tho~deelarani~is-unavaidnble-as-a-wviteegs-ab-she-hearingy

tesbineny -giveR-~RB-a~WitaesE-in-another-aetion-or-in-a-depodition-saken
iR-eoupiisnce-with-law-for-usa-as-testineny-in~-the~-briai-ef-anether-aetiony
when-¢iJ-she~sessimony-is-offered-againct-a-parsy-wvho-offered-it~in-his
ewA~-behalf-on-the-former-eeeasiony-or-against-the-suaaassor-in~-interest-of 5
sueh-partyy-o¥-Lii)-the-ispua-is-sueh-that-the-adverce-party-on-the-former !

seeasion-had-the-vight-and-spporbunity-for-ecross-cxaningtion-with-an

intevesi~and-motive-similar-Le-thai-wvhich-the-adverse-parsy-has-in-the

Ratiop-in-whieh-the-testimony-is-effareds] Subject to the same limitations

and ob§§ctions as though the declarant were testifying in person, testimony

~4- 463
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given under ocath or affirmation as a witness in another action or proceed-

ing conducted by or under the supervision of a court or other officisl

agency having the power to determine controversies or testimony taken bz

deposition taken in compliance with law in such an action or procesding,

but only if the judge finds that the declarant ig unavailsble as a witnese

at the hesring and that:

{a) Such testimony is offered against a party who offered it in

evidence on his own behslf in the other action or proceeding or egainst

the successcr in interest of such party; or

(b} In a civil ection or proceeding, the issue is such that the

adverse party in the other action or proceeding hed the right and

opportunity for cross-examination with an interest and meotive simllar to

thaet which the adverse party has in the action or proceeding in which the

testimony is offered; or

{(c) In a crimipal sction or proceeding, the present defendant

was a party to the other action or proceeding and had the right and

opportunity for cross-examipation with an jinterest end motive similar

to that which he has in the action or proceeding in which fhe testimony

is offered except that the testimony given at a preliminary hearing in

the other action or proceeding 1s not admiassible.

(4) A stetement:

{a) ¥hich the judge finds was made while the declarent was per-
ceiving the event or condition which the statement narrates, describes
or explains; {y] or

{b) which the judge finds [was-made-while-ihe-deciarant-was

-2 #63
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unéer-the-girecs-ef-a-nervous~-eyeitement- cansed-by- such-percepiiony-o¥]

{1) puports to state what the declerant perceived relating to an

event or condition which the statement narrates, describes or explains

ang (ii) was made spontansocusly while the declarent wyas under the siress

of & nervous excitement ceused by such perception.

{{e)--4£-4he-deetarant-ig-unavaiiable-ag-a-witaeasy-a-gtabenens
Bervedingy-dedertbing-or-eupiaining-an-evens-or-eondiston-wkieh-she-judge
finds-vas-made-by-the-deetarani~at-a~sime~-vhen-the-matber-had-bheen
reeerRbly-perceived-py-hink-and-wkile-hic~recotlection-was-eienry-eRAd-was

aaﬂe-in—gasd-faith—priea-te-the-eemneneemen%-sf-the-aetianf]

(5) A statement by & person unavailable as a wiiness
because cof hiy death if the judge finds that it was made

upon the perscnal knowledge of the declarant, under a sense

of impending death, voluntarily and in good faith and [while-ike

deeiarant-wae- eoneedous-of-his-impending-deash-and~believed] in the

belief that there was no hope of his recovery. {4]

{6) [In-a-eriminsi-proceeding-as-ageinst-the-aceusedy-a-previcus
phabenent-by-him-»glativa.tocthe-offanca-ehavged-if y-and-only-i£fy -the
judge-£indg-theb-ike~neeuped-vhen-making-the-statenent~wvar-oonseions-and
wae-2apable-ef-nndersbanding-what-he-said-ard-didy-and-that-he-was-neb
induced-to-make ~tha-sbabement ~(a)-under-compul sion-or-by-infiietion-or
threabs-of ~infliction-af-suffering-vpen-hin-or-anethary-er-by-prolenged
eRbervogatiop-undev-susk~airounsianden-as-te-rendar-the-statenent-invel-

unhaay,-ar-@b)-by-threats-ep-yrea&ses-eeneefnéag-ae%ieﬂp%e-be-takea-byha
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putlie-offieinl~-With-referoneo-49-5he- oraney- 1iiely-to. eatieomite-aceased
to-gake - s k- n- 55t pieus- fad sely - snf -imde. By - a-persea-warm-fhe-aeeused~

FeacokRtw ¥ekaiieyad-ra-herm-the-pewer-or-antherditr-Le«erecase~the~games ]

Iin = cz:‘g:ﬂ:!l_‘__?'{c'?.‘-,\_ ECE:T_.S_".L or E'rroceeding) a3 sgainst ":]:_"_f*__ defe.t:dpx";!
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& previous stztement by him relative to the offense charged,

unless the judge finds pursuant to the procedures set forth in Rule 8

that the statement was mades

(a) Under circumstances likely to cause the defendsnt to mske a

false statement; or

{b) Under such circumstances that it is inadmissible under the

Constitution of the United States or the Constitution of this State.

(7) Except as provided in paragraph (6) of this rule,
as against himsel?f, a statement by & person who is a party

to the action or proceeding in his individual or [a] representative

capacity. [and-iE-the-lettery-who-was-aeiing-sn-cuch-vepresentabive

capaeity-in-making-the-ssatementy |

(8) As against a party, a stetement:

(a) By & person authorized by the party to make a statement or
statements for him concerning the subject metter of the statement; (1]
or

{b) Of which the party with knowledge of the content thereof
has, by words or other conduct, manifested his adoption or his belief

in its truth. { 3 ]

#63
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(9) As against a party, a statement which would be edmissible
if made by the declarant at the hearing if:

{a) The statement concerned a matter within the scope of an
agency or empioyment of the declarant for the party and was made before
the termination of such relationship; [5]or

(b) [the-peky-ard-she-declarant-were-parsieipating-in-a-plan
49-conmis-n-erime-o¥-a-eivid-wreng-and-she-stabenent-vas-retevant-so-vhe
pran-or-ite-subjest-watier-and-vas-pade-white~the-plan-wag-ta-exigtence

sud-befere~ite-complobe-anecution-ex-other-sevminationy] The statement

is that of a co-conspirator of the party and {i) the statement was made

prior to the termination of the conspiracy and in furtherance of tne

comnon object thereof and (ii) the statement is offered after proof by

independent evidence of the existence of the conspiracy and that the

declarant and the perty were both parties to the conspiracy at the time

the statement was made; or

(¢) In s civil action or proceeding, one of the issues between

the party and the proponent of the evidence of the statement is a legal
liability of the deciarant, and the statement tends to establish that

liability. [ ¢ )

(10) [cubdees-so-the-limisabions-of-exeepsion-£6)y]

If the declarant is not a pexrty to the action or proceeding

and is unavailable as a witness, and if the judge finds that the

declarant had sufficient knowledge of the sublect, & statement which the

judge finds was at the time of the [asserdiem] atatement so far

contrary to the declarant's pecuniary or proprietary interest or so far

~B- #63
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subjected him to civil or criminel liability or so far rendered invalid a
claim by him against another or crested such risk of mesking him an object
of hatred, ridicule or social disapprovel in the community that a
reasonable man in his position would not have mede the statement unless

he believed it to be true. [ 3 ]

[£33)--A-gbakemens-by-a-voter-concerning-hig-gualifieations-4o

vote-ov-the-fuet-or-consens-af-his-votes |

{12} Unless the judge finds it was made in bad faith,
s statement of the declarant's:

(a) Then existing stete of mind, emotion or physical sensation,
including statements of intent, plan, motive, design, mental Feeling,
pain and bodily heelth, but not including memory or belief to prove the
fact remembered or believed, when such & mental or physical ccnditicn is
in issue or is relevant to prove or explain acts or conduct of the
declarant. [ y-ex ] v

{b) Previous symptoms, pain or physicsl sensation, made to a
physiclan copsulted for treatment or for diagnoeis with a view to

treatment, end relevant to an issue of declarant‘'s bodily conditien. { $ ]

{13) (Wristinge-vifered-as-nemerandc-or-records-of-geliey-condi-
tigng-er-evenss-io-prove-the-faekg~shated-shereinyg-if-the-Judge-Ffinda~-ihas
they-were-made-in-she-reqular-gourde~ef-a-business-ab~or-about-she-sine
af-the-aesy~aondition-or-eveni-recordedy -and- that-she- sourees-of-informs-

tian~from-whieh-made-and-the.nethod-nnd-eireunstances-pf-theivr-prepayasion

-9~ #63
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wave-agueh-ga-in-indicate-fheiv-tpuatwerdthinessy A writing offered as a

record of an act, condition or event if the custodian or other qualified

witness testifies to its identity and the mode of its preperation and

if the judge finds that it was mede in the regular course of e business,

2t or pear the time of the act, condition or event, and that the sources

of informetion, method and time of preparation were such as to indicate

its trustworthiness. As used in this psragraph, "a business” includes

every kind of business, profession, occupation, calling or operation of

institutions, whether carried on for profit or not.

(14) Evidence of the absence [e£-a-memevamdum-ew-reeord] from the

[memavernda-er] records of a business (as defined in peragraph (13) of this

rule) of a record of an asserted act, [ewemi-ex] condition [y] or event,

to prove the non-occurrence of the act or event, or the non-existence of the
condition, if the judge finds thet:

{(a) It was the regular course of that business to make [sueh
memaxandal recorde of all such acts, [evenis-ex] conditions or events,
a2t or near the time [thereof-sr-within-a-reaserable-time-skerecafier) of the

act, condition or event, and tc preserve them; snd

(b) The sources of informstion and method and time of preparation

of the records of that business are such ss to indicate the trustworthiness

of the records.

(15) Subject to Rule bk, statements of fact contained in g written

report [ s-ex-fimdings-of-faes] made by a public [efFfieind] officer or

employee of the United States or by a public officer or emplcyee

of a state or territory of the United States, if the judge finde

-10~ #63
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that the making thereof was within the scope of the duty of such

[effieiad] officer or employee and that it was his duty to:

(2) [%e] Perform the act veported; [ y ] or

(b) [%e] Observe the act, condition or event reported; [ y } or

(c) [48] Investigate the facts concerning the act, condition or
event., [emd-$e-meke-findings-er-drav-conelusions-based-op-such-invessiga~

tiensy |

(16) [-Subjest.ta-Rule-6L,) yritings made by persons other than

public officers or employees as a record, report or finding of fact, if

the judge finds that:

(a) The maker was euthorized by a statute of the United States

or of a stete or territory of the United States to perform, to the

exclusion of parsons not so authorized, the functions reflected in the
writing, and was required by statute to file in a designated public
office & written report of specified matters relating tc the performance
of such functions; { y | and

(b) The writing wae made and filed as s0 required by the

statute. [3]

(17) [Subdect-to-zule~6liy] (a) If meeting the requirements of
authenticetion under Rule 68, to prove the content of the: record, a -
writing purporting to be a copy of an official record or of an
entyy therein. [ y ]

{(b) If meeting the requirements of authentication under Rule

é’i.z. to prove the absence of a record in a specified office, a writing made by
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the official custodian of the official records of the office, reciting

diligent search and failure to find such record. [ 3 1}

{18) [Subject.is. Rule-bliy-—eersifieates] A certificate that the

maker thereof performed a marriage ceremony, to prove the truth of the
recitals thereof, if the judge finds that:

{a) The maker of the certificate was, at the time and plece
certified as the time and place of the marriage, [wes] euthorized by
law to perform marriage ceremonies; [ 57 and

(b) Te certificete was issued at that time or within a reasonable

time thereafter. { 3 }

(19) [Subject o .Rule ] The official record of e docunment
purporting to establish or affect an interest in property, to prove the
content of the original recorded document and its execution and delivery
by each person by whom it purports to have been executed, if the judge
finds that:

(a)} The record is in fact a record of an office of a state
or nation or of any governmental subdivision thereof; [ 5 } and

(b) An appliceble statute authorized such a document to be

recorded in that office. { 3 ]

(20) Fvidence of a Ffirel judgment sdjudging a perscn guilly of

a felony, to prove, agsinot such pergon, ary fact ecoential to sustain

the judgment unless such fact is admitted. [ 5 ]

MJIN 0387
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(21) To prove the wrong of the adverse party and the amount of
damages sustained by the Judgment creditor, evidence of a final judgment
if:

{a) oOffered by s Jjudgment debtor in an action or proceeding

in which he seeks to recover partial or total indemmity or excneration
for money paid or liebllity incurred by him because of the judgment; and
[ y-previded ]

{b) The judge finds that the judgment was rendered for damages | 1
sustained by the judgment creditor as a result of the wrong of the

adverse party to the present sction or proceeding. [ 3 ]

(22) To prove any fact which was essential to the judgment,
evidence of a final judgment determining the interest or lack of interest
of the public or of a state or nation or govermmental subdivision thereof

in land, if offered by a party in an action or proceeding in which any

such fact or such interest or lack of interest is a material matter_._ [ +1

(23} A statement of & matter concerning a declarant's
own birth, merriage, divorce, legitimacy, relationship by
blood or marriege, race-ancestry or other similar fact of his family
history, even though the declarant hed no means of acquiring personal
knowledge of the matter declared, if the Jjudge finds that the declarant

is unavailable as a witness. [~$-]

(24} A statement concerning the birth, marriage, divorce,
death, legitimacy, race-ancestry, relationship by blood or marrisge

or other similar fact of the family history of a person .
-13- #63 i’:
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other than the declarant if the judge finds that the declarant is

unaveilable ag a witness and finds that:

(a) [finde-thet] The declarant was releted to the other by bloocd
or marriage; or

{b) [#irde-that-ke] The declarant was otherwise so intimately

agsociated with the other's family as to be likely to have accurate
information concerning the matter declared { y } and made the statement
i&i as upon information received from the other or from e person related
by blood or marriage to the othér [ 5 1 or {4i) as upon repute in the
other's family. [ y-and-{bj-finds-thei-the-deelarani-ig-unavailabie

as-a-witness; )

(25) [A-stabement-of-a-deeiorans-ihat-a-statements-adnissible
under-exeeptions-£23)-er-{24)-of-this-rule-vas-made-by-ansther-deelaransy %
offered-ng-tending-to-prove-sthe-trith~of-the-master-deelared-by-bath~ |
declarantsy~4f-she-Judge-findes~-that-both-deelavanta-are-unavailabie-as

witnessess |

(26) Evidence of reputation among members of a family, if:

Lgl The reputation concerns the birth, marriage, divorce, death,

legitimacy, race-ancestry or other fact of the family history of & menmber
of the family by blood or marriage; and

{b) The evidence consists of (i) a witness testifying to his

knowledge of such reputation or {ii) such evidence ss entries in family

bibles or other family books or charts, engravings on rings, family

portraits or engravings on urns, crypts or tombstones.

=1k~ #63
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(27) Evidence of reputation in s commnity as tending to prove
the truth of the matter reputed, if [-{s)-] the reputation concerna:

(a) Boundaries of, or customs affecting, land in the commnity
[ y ] and the judge finds that the reputation, if any, arose before
controversy. {y-ex]

(b} [$he-reputasion-eoncerne] An event of general history of
the commmunity or of the state or pation of which the community is & part
{ y 1 and the judge finds that the event was of importance to the
commmnity. {y-ez]

(¢} [$he-reputaitien-econceras] The date or fact of birth, marriage, E

divorce [ 3 ] or death[ylegitimacy,-redaticnchip-by-blocd-er-marriagey
sr-Tuce=ancesssy)] of a person resident in the community at the time of
the reputation. [y-er-seme-eiker-similav-faet-of-his-feamily-hiskery-er
ef-hig-Berdenal-status-o¥-condibion-whieh-khe-judpe-Finde-2ikely-te-have

been-bthe- subjees-of-a-relinble- repusation-in-shat-commuai vy4 |

(28) If a person's character or e trait of a person’s character

at a specified time is material, evidence of his genersl reputation with
reference thereto at & relevant time in the commnity in which he then
resided or in a group with which he then habitually asscciated, to prove

the truth of the matter reputed. [ s ]

(29) Subject to Rule 64, evidence of a statement relevant to a

material matter, contained in:
{a! A deed of conveyance or a will or other [decumens] writing

purporting to affect an interest in property, offered as tending to prove
-15- #63
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the truth of the matter stated, if the judge finds that the matter
stated would be relevant upon an issue &8 to an interest in the
property [ 5 ] and that the dealings with the property since the state-
ment wes made have not been inconsistent with the truth of the state-
ment. [ 3 ]

{b) A writing more than 30 years old when the statement has been

since generally acted upon as true by persons having sp interest in the

matter, if the writer conld have been properly allowed to make such

gtatement as a witness.

(30) Evidence of statements of matters of interest to persons
engaged in en occupation contained in a list, register, periodical {5 ]
or other published compilation to prove the truth of any relevant matter
80 stated if the judpe finds that the compilation is published for use
by persons engaged in that cccupation and is generally used and relied

upon by them. [ + }

(31} A published treatise, periodical or psmphlet on & subject
of history, science or art to prove the truth of a matter stated therein
it the judge tekes Judicial notice, or a witness expert in the subject
testifies, that the treatise, periodical or psmphlet is a reliable

authority on the subject.

- 16- #63
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Revised 12/10/59
(34(1)) . 10/22/59

Hote: This is Uniform Rule 64 as revised by the Commigsion. Chenges
in the Uniform Rule (other tkan the mere shifting of language from one
part of the rule to another} are shown by underlined material for new
material and by bracketed and strike out material for deleted material.

RULE 64. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS TO HEARSAY

RULE TC EXCIUDE EVIDENCE.

Any writing edmissible under {eseeptionna} paragraph (15) [y¢363y
£37)y-£28)y-amd-(35)] or {29) of Rule 63 shall be received only if the party
offering such writing has delivered a copy of it, or so zmch thereof as
may relate to the controversy, to each adverse party a reasonczble time
before trial unless the judge finds that such edverse party has not been

unfairly surprised by the failure to deliver such copy.
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(34(L)) 10/22/59

Note: This 1s Uniform Rule 65 as revised by the Commissicn. Changes
in the Uniform Kule {other than the mere shifting of language from one
part of the rule to another) sre shown by underlined material for new
material and by brecketed and strike out meterial for deleted meterial.

RULE 65. CREDIBILITY OF DECLARANT.
Evidence of a statement or other conduct by a declarant

inconsistent with & statement of such declsrant received in evidence

under an exception to Rule 63 [ ¢y ] is admissible for the purpose of
discrediting the declarant, though he had no cpportunity to deny or

explain such inconsistent statement or other conduct, Any other evidence

tending to impair or support the credibility of th: declavant is
admissible if it would have been sdmiszible bhad thz fenlarant heen &

witness.

18- #65
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(34(1)) 10/22/59

Note: This is Uniform Rule 66 as revised by the Commission. Changes
in the Unifcrm Rule (other than the mere shifting of langusge from one
part of the rule to another) are shown by underlined material for new
material and by bracketed and strike oubt msterial for deleted material.

RULE 66. MULTIPLE HEARSAY,

A statement within the scope of an exception to Rule 63 {[shaii]
is not [be] inadmissible on the ground thet it includes a statement made
by ancther declarant and is offered to prove the truth of the included
statement 1f such included statement itself meets the requirements of

an exception.
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MEMORANDUM IN RE INCORPORAT ING
RULES 62-66 IN THE CALIFORNIA CODES

PART ONE

Introduction

This memo is predicated upon the following assumptions:...
1. That the Commission will recommend that the Legislature
enact the Uniform Rules of Evidence, as revised by the Commission.
2. That the recommendation will be to incorporate the Rules
in Part IV of the Code of Civil Procedure,
Comment: C.C.P. § 1 provides as follows;
"Thig act shall be known as The Code of
Civil Procedure of California, and is
divided into four parts, as follows:
Part 1 Of Courts of Justice.
II Of Civil Actions.
111 Of Special Proceedings of a
Civil Hature.
IV Of Evidence."
Penal Code § 1102 provides:
“The rules of evidence in civil actions
are applicable also to criminal actions,
except as otherwise provided in this code."
Probate Code § 1230 provides in part as follows:
"All issues of fact joined in probate
proceedings must be tried in conformity
with the requirements of the rules of
practice in civil actions.,"”
Thus Part IV of The C.C.P. is the principal source
of statutory rules of evidence applicable to
civil, criminal and probate proceedings. It
seems, therefore, that any large-scale

revision of such statutes belongs in Part IV.
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3. That the Commission will publish a series of interim, -
tentative reports on such divisions of the U.R.E. as Hearsay,
Privileges, etc.

4, That each such interim report should inciude suggestions
as to adjustments in the C.C.P., and other Codes relevant to the
subject matter of the particular report.

On the basis of the ahbove assumptions we propose in this
study to explore the problems incident to and to make recommenda-
tions concerning the incorporation in The California Codes of
Rules 62-66 as revised by the Commission as of December 20, 1939,
This study is thus a proposed part of the interim report on the
Hearsay Division of the U.R.E.

General comparison of present statutory héarsay law and Rules

62-66

Rules 62-66 purport to provide a complete gystem governing
the admission and exclusion of hearsay evidence. The format of
the Rules is (2) Definitional provisions (Rules 62 and 63,
introductory paragraph) (b) Statement of general rule that
hearsay is inadmissable (Rule 63, introductory paragraph) (c)
Statement of thirty-one exceptions to the general rule (Rule 63,
subdivisions (1) - (31)).

Although we have today in California numerous code provisions
regpecting hearsay, these provisions are not organized in any
structure comparable to the orderly format of Rules 62-66. Thus,
although we have a multiplicity of statutory exceptions to the
hearsay rule, we do not have any statutory definition of hearsay
evidence, nor any statutory statement of the general rule.
Moreover the statutory exceptions are not stated as such, nor are

—2”
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they collected together in any one place, nor are they
inconsiderable in number, In consequence, our present mass

of legislative hearsay law can scarcely be called a system.

It is in fact so disorganized and so disorderly that, taken as a
whole, it is entirely unsystematic,

Nevertheless, we shall now attempt a general description
of our present hearsay code provisions and & comparison, in
general terms, of such provisions with Rule 63,

Practically all of our hearsay statutes consist of
exceptions to the hearsay rule, For descriptive purposes we
may call them "general" and "special" exceptions, In this
context a general exception means a ﬁrinciple of general
application, like the principle of dying declarations,
declarations against interest, etc, A special exception
means a narrow ad hoc exception in the nature of a rule of thumb
directed only to a speclially limited situation,

To illustrate:

C.C. P, § 1870 provides in part as follows:
",..evidence may be given upon a trial
of ,..[t]he act or declaration, verbal .
or written, of a deceased person in
respect to the relationship, birth,
marriage, or death of any person related
by blood or marriage to such deceased
person ,.,.,"
Under the classification we have in mind this is a "general™
exception, On the other hand Agricultural Code § 920 provides
in part as follows:
"Apny sample taken by an enforcement

officer in accordance with rules and
regulations promulgated under the provisions

-3~
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of this article for the taking of
official samples shall be prima facie
evidence, in any court in this State,
of the true condition of the entire
1ot from vhich the sample was taken,
A written roport issued by the State
Tacd Lahratory showing the analysis
of any =vch sample shall be prima

f facle evidence, in any court in this
sZate, of the true analysis of the
2antire lot from which the sample was
taken,™

This we regard a= o "speclal' exception,

Analogues of the general exceptions are found in the
subdivisions of Runle 63. For example, the pedigree exception
above quoted is rcughly analegous to subdivisioms (23) - (26)
of Rule 63, Cn the other hand, since the subdivisionzs of the
Rule for the most part fashion the exceptions in general terms
and since the statutory special exceptions deal with minutiae,
we find in the subdivisions of the Rule no counterparts
of the special exceptions, (except, of course, to the extent
that a special exception is a minute application of a general
principle stated in a subdivision),

A geperal program for adjusting the present hearsay code

provisions to the adoption of Rules 62-66,

Of course, the proposed adoption of Rules 62-66 must be
accompanied by appropriate recommendations concerning
adjustments in the present statutes, Ideally and logically,
since the Rules are a total system, the appropriate adjustment
would be a total repeal of all statutes now dealing with
hearsay., It is believed, however, that as the study progresses,
this ideal will appear to be impossible of accomplishment,

The program proposed herein is therefore something less

—4-
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than the ideal which the demands of abstract logic and
conslderations of symmeiry require,
Speaking gens:ally the program is as follows:
1. Rep=2al specifically all of the present
cecde provisions which are general hearsay
exceptions and which are either inconsistent
with or substantially coextensive with the
Rule 63 counterparts of such provisions,
2. Leave intact the remainder of our present
statutory hearsay law,
We now turn to the analysis ﬁnd discussion of the code
provisions which we submit in support of this program.

The Four Groups c¢f Statutes.

The thirty-one subdivisions of Rule 63 are exceptions
to the hearsay rule whereby certain evidence is declared to be
admissible nothwithstanding such evidence is hearsay,
Virtually all of our statutory law relating to hearsay
likewise declares the admissibility of hearsay evidence and,
like the subdivisions of Rule 863, these statutes therefore
operate as exceptinas to the hearsay rule.

Comparing our statutory exceptions with the exceptions
stated in the subdivisions of Rule 63, we find that the
statutory exceptions fall into the following four groups:

1. Those which are more restrictive than the
Rule 63 exceptions,
Illustration: C.C.P, § 1870 provides in part as ...

followas:

-5
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*. .. evidance may be given upon a
trial of the following facts: ,..
in criminal actions, the act or
declaration of a dying person, made
under a sense of impending death,
respecting the cause of his death ..."
On the other hand, subdivision (5) of Rule
63 makes dying declarations admissible in
civil a8 well as criminal actions and does not
limit the subject matter of the declaration
to the cause of the declarant's death,
2. Those which are substantially coextensive with
the Rule 62 exceptions,
I1llustration: C,.C.P. §§ 1853e-1953h (the
Uniform Business Records as Evidence Act) is
coextensive with subdivision (13) of Rule 83,
as revised by the Commission.
3. Those which are more liberal than the Rule 63
exceptions,
Illustration: C.C.P. § 1849 provides in part
as follows:
"Where ,.., one derives title to real property
from another, the declaratiomn, act, or
omission of the latter, while holding the

title, in relation to the propexty, is
evidence against the former."”

Under this the declaration is =dmissible. irrespec-
tive of the availability of the declarant. Per
contra under subdivision (10) of Rule 63

(as revised by the Commission) such declaration

is admissible only if the declarant is unavailable

as a8 witness,
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Further illustration: Penal Code § 1107

provides that in a prosecution for forging

()

the note of a corporation, the fact of
incorporation may be proved by reputation,
Per contra subdivision (28) of Rule 63
permits reputation evidence only to establish
a person's character or trait of character,
4, Those which are minute applications of a prin-
ciple stated in a Rule 63 subdivision.
Illustration: Subdivision (17) of Rule 63
makes admissible a writing purporting to be a
copy of an official record or of an entry there-
in, Business and Professions Code § 8923
provides for admissibility of copies of records
S and papers in the office of the Yacht and
Ship Brokers Commissloner, The latter is,
of course, a miniscule application of the
principle of the former,

It is believed that practically all of our statutory
hearsay law falls within the above classification, There is,
however, a small residuum which is not included. Thus, we
have a few special statutes which operate in this fashion:
they forbid the application of a primnciple stated in a Rule 63
subdivision to a particular situation,

To illustrate: Under Vehicle Code § 20013 a
person's accident report is not admisgible

against him, This forbids the application

M
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to this particular situation of the admissions
principle stated in subdivision (7) of Rule 63,

Such legislation is, so to speak, an exception to an
exception stated in a Rule 63 subdivision.

Each of these groups of our present hearsay statutes
presents special problems of adjustment in connection with
incorporating Rules 62-66 into our Codes, We shall now
explore these problems with reference to each group and, then,
we shall attempt to formulate appropriate recommendations,

Groups One and Two (General Statutory Exceptions More

Restrictive Than or Coextensive With the Subdivieions of

Rule 63).

The problems here are not acute, It seems self-evident

that, to the extent that our present statutory statements of
the traditional hearsay exXceptions are more restrictive than
their Rule 63 counterparts, such statﬁtes should be repealed,
For example, in proposing subdivision (5) of Rule 63 covering
the dying declaration exception, we would certainly propose
repeal of that portion of C.C,P. § 1870 which states this
exception in more restrictive form than subdivision (5).

The only problem‘wa find in this area grows out of a few
statutes:currehtly in force which operate tb forbid the
application of a traditional hearsay exception to a particular
sitﬁation} ag Vehicle Code § 20013 cited above, This, however,
does not (we think) reqﬁire any special adjustment. Presently,
this Vehicle Code section operates as an exception to the
general admissione principle stated in § 1870(2) ("...evidence

may be given ,,. of ,,. [the] declaration of a party, as
s
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evidence against such party ..."). The substitution of the
Rule 63 admissions principle (i.e, the substitution of sub-
division (7)) for C.C.P. § 1870(2) would not (we think) be
interpreted as intended to affect the Vehicle Code section,

As to group two: again it seems self-evident that in
proposing something coextensive with a present code section
or sectioné we should.recomﬁend repeal of the section or sections

Group Three (Statutory Exceptions More Liberal Than the

Subdivisions of Rule 63)

Above we have partially illustrated this type of statute,
We now proceed to develop the illustrations more fully., Penal
Code § 315 provides in part:
“ess in all prosecutions for keeping or
resorting to [a house of ill-fame] common
repute may be received as competent evidence
of the character of the house, the purpose
for which it is kept or used, and the
character of the women inhabiting or
resorting to it,"
As pointed out above Penal Code § 1107 provides in part:
"Upon a trial for forging any bill or
note purporting to be the bill or note
of an incorporated company ... the
incorporation of such ,.. company ...
may be proved by general reputation ... "
These, it seems, are two instances of reputation evidence
which would now be admissible but which would be inadmissible
under Rule 63, Reputation evidence is hearsay under Rule 63
and the exceptions to Rule 63 relating to reputation (sub-
divisions (26) - (28) do not cover the two kinds of reputation
specified in the two sections of the Penal Code,
Probate Code § 372 provides that subject to certain
conditions the court may *as evidence of the execution™ of a

-9-
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contested will "admit proof of the handwriting ,.. of any of the
subscribing witneases." Such proof seems to involve a hearsay
statement by the subscribing witness (namely, that he saw the
will executed), [See Wigmore § 1505 et seq]. We find nothing
in tke subdivisions of Rule 63 which would make such evidence
admissible,
Another illustration is the following: C.C.P. § 1870,
subdivision 5, which provides in part as follows:
".«s @vidence may be given ... of the
following facts: ,,. 5. After proof |
of a partmership or agency, the act or i
declaration of a partner or agent of the :
party, within the scope of the partner- ;
ship or agency, and during its existence. ;

The same rule applies to the act or
declaration of a joint owner, Jjo debtor,

We note the following as to the second sentence. Subdivision
(10) of Rule 63 as originally drafted would have made admissible
against a party the declaration of a person jointly interested ;
with the party provided such declaration was against the interest
of the declarant {(as usually it would be). Such declaration
would be admissible even though the declarant is available.
That is, Rule €63 (10) in its original form would have covered
most of the ground embraced by C.C.P. § 1870 (5), second
sentence. BRule 63 {10) as amended by the Commission to
require the unavailability of the declarant would not, however,
cover, as § 1870 (5) now does, declarations of an available
declarant.

Other instances are as follows: Civil Code § 224m i
{written statement by person relinquishing chiid prima facie
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evidence of facts recited); § 1263 (declaration of homestead
prima facie evidence of facts stated); § 2924 (certain recitals
in deed prima facie evidence of factis recited).

The Irregoing constitutes a partial collection of
present ststutory exceptions which are more liberal than
th2 cubdivicsions of Rule 63. (See infra Part Two of this
mem> for a full collection.) These exceptions, it seenms,
afimit that which Rule 83 would exclude altogether.

Now we turn to those present exceptions which are more
liberal than Rule 63 in that the exceptions admit unconditionally
that which the Rule admits only conditionally.

Subdivision (15) of Rule 63 (as revised by the Commission)

provides:

"Subject to Rule 64, statements of
fact contained in a written report
made by a public officer or employee
of the United States or by a public
officer or employee of a state or
territory of the United States [are
admissible], 1f the judge finds that
the making thereof was within the
scope of the duty of such officer
or employee and that 1t was his duty
to:
(a) Perform the act reported; or
(b) Observe the act, condition or
event reported; or
{(c) Investigate the facts con-
cerning the act, condition
or event."

Presently we have an enormous number of code provisions
which constitute minute applications of this principle to
rarrowly confined situations (Example: Government Code

§ 264562 which provides:

“The return of the sheriff upon process
or notices is prima facle evidence of

-]ll=
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the facts stated in the return.").
However, none of our nvmerous present code provisions of
this character is subject to any condition such as Rule 64
to which subdivision (15) of Rule 63 is subject, It is in
this respect that all of these code provisions are more liberal
than subdivision (15).

The above review shows that code provisions in the third
group are more liberal than Rules 62-66 in either of two
respects:

1, The provisions either admit what the Rules exclude

altogether, or 2. The provisions admit without condition

what the Rules admit only conditionally,

This seems to raise the following questions for decision:

1, Should the code provisions be repealed or continued

in operation? '

2, 1If they should be contined, how should this be

accomplished?

With reference to the first question, it is recommended
that the decision be to continue the provisions in force, Ve
perceive no reason to narrow the present scope of admissible
hearsay. Therefore (we think) present law should be preserved
tc the extent that 1t-makes admissible what the Rules would
make altogether inadmissible,

What, however, is the situation as respécts the unconditional
exceptions vis-a-vis subdivigion (15) of .Rule 63 .which is subject
to the condition stated in. Rule 647 Logically, it we accept

the rationale of this condition, we should change all present

-12-
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law which is within the scope of the rationalé and which does
not now impose the condition, Yet, from a practical stand-
point, this seems to be entirely infeasible, The code
provisions in question are as vast 1n number as they are minute
in scope. To attempt to alter them either by repealing them
{so that the genéral principle of Rule 863(15) would become
operative in the areas they now cover) or by amending them

(so that each would provide that it is subject to the conditions
of Rule 64)--such attempt would be an extraordinarily complex
effort, Moreover, in view of the fact that liberal discovery
and pretrial procedures reduce the significance of Rule 64,

the effort would be out of all proportion to the more or less
dubious profit that it would yield.

Turning thenm to the second question (viz, how to continue
present law in force), the answer is (we think) to amend Rule
63 by adding thereto 2 new subdivision to be numbered (32)
and to read as follows:

{32) Any bearsay evidence not admissible
under the foregoing provisions of this Rule
but declared by other law of this state to
be admissible,

Group 4 (Statutory Exceptions Which are Minute Applications

of Rule 63 Principles)

The provisions which fall under this head are narrow
provigions making admissible certain copies of certain documents
and records, Such provisions are simply émall applications of
the large principle stated in subdivision (17) of Rule 63
{ as revised by the Commission, eliminating the subject-to-

Rule-64 feature), It may be thought, therefore, that to leave
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these statutes in the books would make the codes needlessly
prolix and untidy, It is our belief, however, that specific
repeal of these provisions would be an intricate operation
which would not be worth the man-hours it would require

to producé repeal and to make the adjustments incident to such
repeal. We adviée, therefore, against any attempt to effect
specific repeal of the provisions in question, -

) § 4 such—prﬁvisions are not to be repealed specifically,
what then? Ouf idea is to incorporate in the U.R.E. an
amendment whereby such provisions are identified in terms of
general reference and whereby in such terms it is provided for
continuing the provisions in force. For this purpose
we suggest adding Rule 634 as follows:

When hearsay evidence is declared to be
admissible by any of subdivisions (1)-(31)
of Rule 63 and when such evidence is also
declared to be admissible by some law of
this state other than the subdivision,

the subdivision shall not be construed to
repeal such other law,

In evaluating this proposal it should be remembered that
Rule €63A would have no effect on those general code provisions
which are coextensive or substantially coextensive with Rule 63
subdivisions,lsince under our proposed program such provisions
would be specifically repealed, The sole purpose and proposed
effect of 63A is to clarify the status of the numerous special
code provisions:which are consistent with Rule 63 subdivisions,r
As pointed out above, in our opinion these are too numerous
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and too much enmeshed with the various acts of which they are a

part to make specific repeal a feasible venture, Moreover,
it seems (to us) unwise to have the status of all such
provisions.in doubt. The only course remaihing is (we think)
to declare the continued vitality of these provisions,

The purpose and intent of proposed Rule 63A to make such
declaration,

PART TWO

In this Part we propose (a) to indicate all of the
California legislation touching hearsay which our regearch

has disclosed, and (b} to indicate how such legislation would

be affected by the proposals set forth in Part One of the memo,

All of the Codes have been examined and also Deering's

General Laws,

We shall first give the relevant provisions of the C.C,P.,
next those of the Civil, Penal and Probate Codes, and thereafter

those of the other codes in the alphabetical order of such
other codes,

CODE OF CIVIL PROCEDURE

§ 1848, "The rights of a party
canpot be prejudiced by the decla-
tion, act, or omission of another,
except by virtuve of a particular
relation between them; therefore,
proceedings against one cannot
affect another,"”

§ 1849, r'Where, however, one derives
title to real property from another,
the declaration, act, or omission of
the latter, while holding the title,
in relation to the propertiy, is
evidence against the former."

—]l5-
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COMMENT: No repeal, Remains in effect under 63(32). Suppose
A deeds Blackacre to B, Later B declares that he had agreed
with A that the deed should operate as a mortgage, Still later
B deeds the property to C. A now sues C to redeem the property.
A wishes to prove B's declaration, B is available, Under
§ 1849 the evidence is admissible., Under Rule 63 (10) as
originally drafted the evidence would be admissible, However,
under that rule as amended by the Commission to require that
declarant be unavailable the evidence would be inadmissible,
§ 1849 is therefore retained as a provision more liberal than
Rule 63 (10) as revised,

§ 1850, 'Where also, the declaration,

act, or omission forms part of a trans-

action, which is itself the fact in

dispute, or evidence of the fact, such

declaration, act, or omission is

evidence, as part of the transaction.”

COMMENT: Repeal, This, it seems, is the 19th Century version

of the so-called Res Gestae doctrine., 1t should be regarded

as superseded by URE Rule 63 (4) and should be repealed,

§ 1851, "And where the guestion in
dispute between the parties is the
obligation or duty of a third person,
whatever would be the evidence for or
against such person is prima facie
evidence between the parties.”

COMMENT: . Repeal. Superseded by 63 (9) (c).

§ 1852, "The declaration, act, or
omission of a member of a family who is
a decedent, or out of the jurisdiction,
is also admissible as evidence of
common reputation, in cases where, on
questions of pedigree, such reputation
is admissible.,™

COMMENT: Repeal. Superseded by URE Pedigree Rules - 63 (23) -

(27).
-16-
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§ 1853, *“The declaration, act, or
omission of a decedent, having
sufficient knowledge of the subject,
against his pecuniary interest, is
also admissible as evidence to that

extent against his successor in interest."

Repeal., Superseded by 63 (10),

§ 1855a, "When, .in any actiomn, 1t is
desired to prove the contents of any
public record or document lost or
destroyed by conflagratiou or other
public calamity and after proof of such
losa or destruction, there is offered
in proof of such contents {(a) any
abstract of title made and issued and
certified =»s correct prior to such loss
or destruction, and purporting to have
been prepared and made in the ordinary
course of business by any person, firm
or corporation engaged in the business
of preparing and making abstracts of
title prior to such loss or destiruction;
(b) any sbstract of title, or of any
instrument affecting title, made, issued
and certified as correct by any person,
firm cr corporation engaged in the
busiress ¢f insuring titles or iasuing
abstracts of title, to real estate
whether the same was made, issued or
certified before or after such loss or
destructicn and whether the same was
made from the original recerds or from
abstracts and notes, or either, taken
from such records in the preparaticn
and upkeeping of its, or his, plant in
the ordinary course of its business, the
same may, withocut further proci, be
admitted in evidence for the purpose
aforesaid, No proof of the loss of the
original document or instrument shall be
required other than the fact that the
same is not known to the party desiring
to prove 1is contents to be in existence;
provided, nevertheless, that any party
80 desiring to use said evidence shall
give reasonable notice in writing to
all other parties to the action who have
appeared therein, of his intention to
use the same at the triel of said
action, and shall give all such parties
a reasonable opportunity to inspect the
same, and also the abstracts, memoranda,
or notes from which it was compiled,

and to take coples thereof.”
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COMMENT: No repeal, Remains in effect under 63 (32) or
63A, The destruction or loss of a document excuses non~
production of the document as proof of its terms and lays a
foundation for secondary evidence under both C,C.P, § 1855 and
URE Rule 70. If, however, such secondary evidence is hearsay
e.,g., a certificate or an atfidavit (gg. viva voce testimony
of a witness who testifies from present memory as to the
terms of the document,) we must find some exception to the
hearsay rule to make it admissible, When the hearsay is in
the form of a purported certificate, i.e.,, a certified copy
by the custodian of the public document, the evidence (the
hearsay) is admissible under Rule 63 (17) and its C,C,P, counter-
parts, § 1855a, however, deals with a special and different
kind of hearsay, viz, the abstracts therein specilfied,
These abstracts would not be made admissible by 63 (17).
Possibly they would be agmissible under 63 (13). In any
event it seems wise to leave § 1855a intact in order to
be sure that the method of proof therein provided for
continues in force.
§ 1870, *"In conformity with the
preceding provisions, evidence may
be given upon a trial of the
following facts: ...
2, The act, declaration, or
omission of a party, as evidence
against such party; '
3. Ap act or declaration of
another, in the presence and
within the observation of a
party, and his conduct in
relation thereto;
4, The act or declaration,
verbal or written, of a de~-
ceased person in respect to the

-18-
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relationship, bhirth, marriage,

or death of any person related

by blood or marriage to such

deceased person; the asct or
declaration of a deceased person

done or made against his interest

in respect to his real property;

and also in criminal actions, the

act or declaration of a dying

person, made under a sense of
impending death, respecting the

cause of his death;

5, After proof of a partnership

or agency, the act or declaration

of a partner or agent of the party,
within the scope of the partnership

or agency, and during its existence.
The same rule applies to the act or
declaration of a joint owner, joint
debtor, or other person jointly
interested with the party;

86, After proof of a comspiracy, the
act or declaration of a comspirator
against his co-comspirator, and
relating to the conspiracy;

7. The act, declaration, or omission
forming part of a transaction, as
explained in Section 1850;

8, The testimony of a witness
deceased, or out of the jurisdiction,
or unable to testify, given in a
former action between the same
parties, relating to the same matter; ...
11, Common reputation existing previous
to the controversy, respecting facts
of a public or general interest more
than thirty years old, and in cases of
pedigree and boundary; ...

13. Monuments and inscriptions in public
places, as evidence of common reputation;
and entries in family bibles, or other
family books or charts; engravings on
rings, family portraits, and the like,
as evidence of pedigree; .,."

§ 1870 (2). Repeal. Superseded by 63 (7), Note: 63 (7) refers

only to "statement.” On the other hand § 1870 (2) refers to

wact, declaration or omission.," However, under Rule 62 (1)

vstatement” includes assertive acts or conduct, Under Rule 63

-19-
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only statements are hearsay. Thus non-assertive acts or
omissions are admissible &s non-hearsay. Thus Rule 62 (1)
plus Rule 63 plus 63 (7) would cover the area of "act, declaration

or omission" of a party now embraced by § 1870 (2),
§ 1870 (3). Repeal. Superseded by 63 (8) (b).

§ 1870 (4), Repeal, Clause one superseded by 63 (23); clause
two superseded by 63 (10); clause three superseded by 63 (5).

§ 1870 (5), first sentenc2, Repeal. Superseded by 63 (8) (a)
and (9) (a).

§ 1870 (5); second sentence., No repeal, Continues in effect

under 63 (32).7 See text at p. 10 .,

§ 1870 (6). Repeal, Superseded by 63 (9) (b).

§ 1870 (7). BRepeal, BSuperseded by 63 (4) (b),

§ 1870 (8). No repeal. Continues in effect under 63 (2) (6).
§ 1870 (11), Repeal, Superseded by 63 (27).

§ 1870 (13). Repeal, Superseded by 63 (26).

§ 1893, '"Every public officer having
the custody of a public writing, which
a citizen has a right to inspect, is
bound to give him, on demand, a
certified copy of it, on payment of

the legal fees therefor, and such copy
is admissible as evidenro in like cases
and with like ~f#oci AS the original

writing. "™

COMMENT : Repeal second clause. . Second clause supersedad
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§ 1901, "A copy of a public writing

of any state or country, attested by

the certificate of the cofficer having
charge of the original, under the

public seal of the state or country, is
admissible as evidence of such writing.”

COMMENT: Repeal. Superseded by 63 (17).

§ 1905, "A judicial record of this
state, or of the United States, may
be proved by the production of the
original, or by a copy thereof,
certified by the clerk or other
person having the legal custody
thereof, That of a sister state
may be proved by the attestation

of the clesrk and the seal of the
court annexzed, if there be a clerk
and seal, together with a certificate
of the chief judge or presiding
magisirate, that the attestation

is in due form."

COMMENT: Repeal. Superseded by 63 (15) and (17).

§ 1206, "A judicial record of a
foreign cocuntry may be proved by
the attestation of the clerk, with
the seal of the court annexed, if
there be a clerk and a seal, or of
the legal keeper of the record with
the seal of his office annexed, if
there be a sSeal, together with a
certificate of the chief judge,

or presiding magistirate, that the
person making the attestation is the
clerk of the court or the legal
keeper of the record, and, in
either case, that the signature

of such person is genuine, and that
the attestation is in due form,

The signature of the chief judge

or presiding magistrate must be
authenticated by the certificate

of the minister or ambassador, or

a consul, vice-consul, or consular
agent of the United States in such
foreign country."

§ 1907, "A copy of the judicial record

of a foreign country is also admissible
in evidence, upon proof:
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1. That the copy offered has

been compared by the witness with

the original, and is an exact

transeript of the whole of it;

2. That such original was in the

custody of the clerk of the court

or other legal keeper of the same;

and,

3. That the copy is duly attested

by a meal which is proved to be the seal
of the court where the record remains, if
it be the record of a court; or if there
be no such seal, or if it be not a record
of a court, by the signature of the legal
keeper of the original."”

COMMENT: Repeal, Superseded by 63 (15) and (17).

§ 1918. "Other official documents may
be proved, as follows:

1. Acts of the executive of this
state, by the records of the state
department of the state; and of the
United States, by the records of the
state department of the United States,
certified by the heads of those
departments respectively. They may
also be proved by public documents
printed by order of the legislature
or congress, or either house thereof.

2. The proceedings of the legis-
lature of this state, or of congress, by
the journals of those bodies respectively,
or either house thereof, or by published
statutes or resolutions, or by copies
certified by the clerk or printed by
their order.

3. The acte of the executive, or
the proceedings of the legislature of
a sister state, in the same manner.

4, The acts of the executive, or
the proceedings of the legislature of
a foreign country, by journals pub-
lished by their authority, or commonly
received in that country as such, or
by a copy certified under the seal of
the country or soverign, or by a rec-
ognition thereof in some public act of
the executive of the United States.

5, Acts of a county or municipal
corporation of this state, or of a
board or department thereof, by a copy,
certified by the legal keeper thereof,
or by a printed book published by the
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authority of such county or
corporation,

6., Documents of any other
class in this state, by the original,
or by a copy, certified by the legal
keeper thereof,

7. Documents of any other class
in a sister state, by the original,
or by a copy, certified by the legal
keeper thereof, together with the
certificate of the secretary of state,
Judge of the supreme, superior, or
county court, or mayor of a city of
such state, that the copy is duly
certified by the officer having the
legal custody of the original,

8. Documents of any other class
in a foreign country, by the original,
or by a copy, certified by the legal
keeper thereof, with a certificate,
under seal, of the couniry or sovereign,
that the document is a valid and sub-
sisting document of such country, and
the copy is duly certified by the officer
having the legal custody of the original,
provided, that in any foreign country
which 18 composed of or divided into
sovereign and/or independent states or
other political subdivisions, the cer-
tificate of the country or sovereign
herein mentioned may be executed by
either the chief executive or the head
of the state department of the state.
or other political subdivision of such
foreign country in which said documents
are lodged or kept, under the seal of
such state or other political subdivision;
and provided, further, that the sig-
nature of the sovereign of a foreign
country or the signature of the chief
executive or of the head of the state
department of a state or political
subdivision of a foreign country must
be authenticated by the certificate of
the minister or ambassador or a consul,
vice consul or consular agent of the
United States in such foreign country,

9., Documents in the departments
of the United States government, by the
certificate of the legal custodian
thereof."

Repeal, BSuperseded by 63 (15) and (17) and 68,
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§ 1919, ™A public record of a
private writing may be proved by
the origiual record, or by a copy
therenf, certified by the legal
keeper of the record,"

COMMENT: Repeal. Superseded by 63 (15),(17) and (19),

§8§ 1919a--.1919b.

COMMENT: No repeal. Continues in effect under 63 (32).
These sections set up an elaborate system for proof by
certified copy of the contents of church records. Rule 63
(17) does not seem to apply because church records are not

"official" records and €63 (17) applies to proof by certified

copy only of officiel records. 1919a and b gives us a means of

proof not supplied by the URE and these sections should be
retained,

§ 1920, “"Entries in public or other
official books or records, made in the
performance of his duty by a public
officer of this State, or by another
person in the performance of a duty
speclally enjoined by law, are prima
facie evidence of the facts stated
therein."

COMMENT: Repeal, Superseded by 63 (15),

§ 1920a, "Photographic copies of the
records of the Department of Motor
Vehicles when certified by the depart-
ment shall be admitted in evidence with
the same force and effect as the
original records.”

COMMENT: No repeal. Continues in effect under 63A. A

"photographic copy" described in § 19202 would under 63 (17)

and 1 (13) be "a writing purporting to be a copy of an official

record," Rules 1 (13) and 63 (17) therefore make such
photographic copy admissible, However, this is the type of
-24-
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miniscule provision consistent with Rule 63 which Rule 63A is
intended to continue in effect, See text at pp.l1l3-15 .

§ 1920b, "A print, whether enlarged or
not, from any photographic film including
any photegraphic plate, microphotographic
film, or photostatic negative, of any
original record, document, instrument,
plan, book or paper may be used in all
instances that the original record,
document, instrument, plan, book or
paper might have been used, and shall
have the full force and effect of said
original for all purposes; provided,
that at the time of the taking of said
photographic film, microphotographic,
photostatic or similar reproduction, the
person or officer under whose direction
and control the same was taken, attached
thereto, or to the sealed container in
which the same was placed and has been
kept, or incorporated in said photo-
graphic film, microphotographic photo-
static or similar reproduction, a
certification complying with the
provisions of Section 1923 of this

code and stating the date on which, and
the fact that, the same was so taken
under his direction and control,

COMMENT: No repeal, Continues in effect under 63 (32). This
is much broader than 63 (17). That does cover certified

photographic copies (see above under § 1920a) but only such

coples of official records, § 1920b, however, extends to
certified photographic copies of any record, document or
paper.
§ 1920b ig a highly desirable provision, not incorporated
in any of the URE provisions, It should be retained intact,
§ 1921, "A transcript from the record
or docket of a justice of the peace of
a sister state, of a judgment rendered
by him, of the proceedings in the action
before the judgment, of the execution
and return, if any, subscribed by the
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justice and verified in the fanner
prescribed in the next section, is
admissible evidence of the facts
stated therein,"

COMMENT: Repeal. Superseded by 63 (17).

§ 1925, "A certificate of purchase,

or of location, of any lands in this

state, issued or made in pursuance of

any law of the United States, or of

this state, 18 primary evidence that

the holder or assignee of such certif-
icate is the owner of the land described
therein; but this evidence may be overcome
by proof that, at the time of the location,
or time of filing a preemption claim on
which the certificate may have been issued,
the land was in the adverse possession

of the adverse party, or those under whom
he claims, or that the adverse party is
holding the land for mining purposes."

COMMENT: No repeal. Continues in effect under 63 (32),

§ 1928, "An entry made by an officer,
or board of officers, or under the
direction and in the presence of elther,
in the course of official duty, is
prima facle evidence of the facts
stated in such entry."”
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COMMENT: Repeal, BSuperseded by 63 (15),

§ 1927, '"Whenever any patent for
mineral lands within the State of
California, issued or granted by the
United States of America, shall con-
tain a statement of the date of the
location of a claim or claims, upon
which the granting or issuance of such
patent is based, such statement shall
be prima facie evidence of the date of
such locatiion,”

COMMENT: No repeal. Continues in effect under 63 (32),

§ 1927,5., 'Duplicate copiles and authenticated
translations of original Spanish title

papers relating to land claims in this

State, derived from the Spanish or Mexican
Governments, prepared under the supervision
of the Keceper of the Archives, authenticated
by the Surveyor-General or his successor

and by the Keeper of the Archives, and

filed with a2 county recorder, in accordance
with Chapter 281 of the Statutes of 1865-6,
are receivable as prima facle evidence in :°
all the courts of this State with 1like

force and effect as the originals and with-
out proving the executing of such originals,"

COMMENT: No repeal, Continues in effect under 63 (32).

§ 1928, "A deed of conveyance of real
property, purporting to have been executed
by a proper officer in pursuance of

legal process of any of the courts of
record of this state, acknowledged and
recorded in the office of the recorder

of the county wherein the real property
therein described is situated, or the
record of such deed, or a certified copy
of such record is prima facie evidence n
that the property or interest therein
described was thereby conveyed to the
grantee named in such deed. "

COMMENT: No repeal, Continues in effect under 63 (32),

§§ 1928.1 - 1928.4. (These sections make admissible certain
federal records or certified copies thereof respecting the
status of certain persons as dead, alive, prisoner of war,

interned, etec,)
-26-
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COMMENT: No repeal, Continues in effect under 63 (32) and

53&.

§ 1935, 'Historical works, books

of science or art, and published

maps or charts, when made by persons
indifferent between the parties, are
prima facle evidence of facts of general
notoriety and interest.,"”

COMMENT: Query, What adjustment, if any, is required here

depends on what finally becomes of 63 (30) and (31),

§ 1946, "The entries and other
writings of a decedent, made at or
near the time of the transaction,
and in a position to know the facts
stated therein, may be read as prima
facie evidence of the facts stated
therein, in the following cases:

l, When the entry was amde against the
interest of the person making it,

2. VWhen it was made in a professional
capacity and in the ordinary course of

professional conduct,

3., VWhem it was made in the performance
of a duty specially enjoined by law.”

COMMENT: Repeal. § 1946 (1) is superseded by 63 (10).
§ 1946 (2) is superseded by 63 (13). § 1946 (3) is superseded
by 63 (16).

§ 1847, “When an entry 1is repeated
in the regular course of business,
one being copled from another at or
near the time of the transaction, all
the entries are equally regarded as
originals,"

COMMENT: Repeal. Superseded by 63 (13),

——

§ 1948, ‘“Every private writing, except
last wills and testaments, may be
acknowledged or proved and certified

in the manner provided for the acknowl-
edgment or proof of conveyances of

real property, and the certificate

of such acknowledgement or proof i

Y .
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prima facie evidence of the
execution of the writing, in
the same manner as if 1t were

a conveyance of real property.”

COMMENT: No repeal, Continues in force wunder 63 (32),

§ 1951, "YEvery instrument con-
veying or affecting real property,
acknowledged or proved and certi-
fied, as provided in the Civil
Code, may, together with the cer-
tificate of acknowledgement or
proof, be read in evidence in an
action or proceeding, without
further proof; also, the original
record of such conveyance or
instrument thus acknowledged or
proved, or a certified copy of the
record of such conveyance or
instrument thus acknowledged or
proved, may be read in evidence, with
the like effect as the original
instrument, without further proof,

COMMENT: No repeal. Continues in effect under 63 (32) and
63A.

§8 1953e ~ 1953h, (Uniform Bueiness Records as Bvidence Act,)
COMMENT: Repeal. Superseded by 63 (13),.
§§ 2009 -~ 2015, <(Use of Affidaviis,)}

COMMENT: No repeal, Continues in effect under 63 (2) (a).

§ 2047, "A witness is allowed to
refresh his memory respecting a

fact, by anything written by himself,
or under his direction, at the time
when the fact occurred, or immediately
thereafter, or at any other time when
the fact was fresh in his memory, and
he knew that the same was correctly
stated in the writing, But in such
case the writing must be produced,

w2 B
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and may be seen by the adverse
party, who may, if he choose,
cross-examine the witness upon

it, and may read it to the jury,
So, also, a witness may testify
from such a writing, though he
retain no recollection of the
particular facts, but such evidence
must be received with caution.”

COMKENT; Repeal second sentence, which i1s superseded by

63 (1) (c).

CIVIL CCDE

(See below for comment on all the hearsay provisions of

this Code.)
§ 1686
§ 224m

§ 1263

§ 2024

COMMENT: No repeal

Code, All continue

§ 315

(inventory prima facie evidence)
(written statement relinquishing child
reciting maker entitled to sole custody
prima facie evidence of sole custody )

{declaration of homestead prima facie
evidence of facts stated )

(certain recitals in deed prima facie
evidence of facts recited )

of any of above provisions of the Civil

in effect under 63 (32).
PENAL CODE

(in prosecution for keeping house of
ili-fame, character of house and inmates

provable by reputation )

COMMENT: No repeal. Contlnues in effect under 63 (32).

§ 476a.

(notice of protest admissible as proof
of presentation, nonpayment and protest)

COMMENT: No repeal, Continues in effect under 63 (32),

s
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§ 686 (former testimony )

COMMENT: No repeal, Continues in effect under 63 (2) (c).

§ 969(b) (judicial and penitentiary records
to establish prior conviction )

COMMENT: No repeal., Continues in effect under 63 (32) and 63A,

§ 1107 (in prosecution for forging note of

corporation, incorporation provable by

reputation )}

COMMENT: No repeal. Continues in effect under 63 (32).

§§ 1334.2 - 1334.3 (certificate prima facie
evidence under Uniform Act to secure

the attendance of witnesses from with~

out the state in c¢riminal cases )
COMMENT: No repeal., Continues in effect under 83 (32).

§ 4852,1 (records admissible in application
for restoration of rights )

COMMENT: No repeal, Continues in effect under 63 (32) and 63 A,

PROBATE CODE

§§ 329 and 372 (proof of execution of will
by establishing signature of sub-
scribing witness )

COMMENT: No repeal, Continue in force under 63 (32).

discussion in text at p. 9-10.

§8 351 and 374 (certain former testimony
admissible)

COMMENT: No repeal, Continued in force by 63 (2) (c).
=30~
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COMMENT ;

COMMENT :

COMMENT :

(See
Code,)

——

§ 712. (claim presented by notary,
certificate prima facie evidence
of presentation and date )

No repeal, Continues in force under 63 (32).

§ 853 (decree directing executor or
administrator to execute conveyance
prima facie evidence of correctness
of proceecdings and authority to
make conveyance )

No repeal, Continues in force under 63 (32),

§ 1192 {decree determining identity of
heir prina facie evidence of fact
determinad )

No repeal., Continues in force under 63 (32).

§ 1233 (affidavite admissible in uncontested
probate proceedings)

No repeal, Continues in force under 63 (2) (a).
AGRICULTURAL CCDE
below for commert on all hearsay sections of this

§ 160,97 (proof of failure to file report
creates presumption of no damage)

§ 438 (certain records, reports, audits,
certificates, findings, prima facie
evidence)

§ 746,4 {certain certificates prima facie

evidence)
§ 751 (like § 746,4 supra)
§ 768 (1ike § 746.4 supra)
§ 772 (like § 746.4 supra)

-31-
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§ 782
§ 892.5

§ 893
§ 920

§ 1040
§ 1272

COMMENT: No repeal
Agricultural Code,

(like § 746.4 supra)

(certificates as to grade, quality
and condition of barley prima facie
evidence of truth)

(l1ike § 746.4 supra)

{written analysis of state Seed
Laboratory prima facie evidence of
true analysis)

(like § 746.4 supra)

(l1ike 746.4 supra)

of any of foregoing sections of

All continue in force by virtue of

63 (32) or 63A or both,

BUSINESS AND PROFESSIONS CODE

(See below for
this Code.)
§ 162

§ 1001
§ 2376

§ 4809

§ 4881
§ 6766

§ 8532

comment on all hearsay provisions of

(certificate of custodian of records
of Department of Professional and
Vocatlional Standards prima facie
evidence of certain facts)

(1like § 4809 infra)
{clerk's record of suspension or
revocation of certificate to

practice medicine prima facie
evidence)

{register of Board of Examiners in
Veterinary Medicine prima facie
evidence of matters contained therein)
{1ike § 2376 supra)

(certificate of registration
presumptive evidence of fact)

{1ike § 8923 infra)

~32-
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§ 8923

)

§ 10078
§ 14271

§ 20768

i,

(certified copies of records in
office of Yacht and Ship Brokers
Commission)

(like § 8923 supra)

(trade-mark registration prima facie
evidence of owaership)

{moter fuel pump license tag evidence
of pzyment of license fee)

COMMENT: No repeal of any of foregoing sections of Business

and Professions Code, All continue in force by virtue of

63 (32) or 63A or both,

CORPORATIONS CODE

See below for comment on all hearsay provisions of this

Code,)
§ B32

N

§ 833

§ 3904

§ 6500

§ 6503

§ 6600

{original or copy of by-laws or
minutes prima facie evidence of
adoption of by-~laws, holding of
meetings and action taken}

(corporate seals as prima facle evidence
of erecution)

(certificate annexed %o corporate
conveyvance prima facle evidence of
facis asuthorizing conveyance)

(copy of designation of process
agent sufficient evidence cf
appoirtment)

(certificate of Secretary of State
of mcwusipt of process prima facile
eviderca of such receipt)

(copr of articles of foreign
corporation prima faclie evidence
of incorporation)

COMMENT: No repeal of any of foregoing sections of Corporation

™

Code, All continue in force by virtue of 63 (32) or 63A or both,

. X .
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EDUCATION CODE

(See below for comment'on all hearsay provisions of
this Code,)
§ 12013 (record of conviction admissible)

§§ 23258 and 23260 (deed to Regents of University
prima facie evidence of certain facts)

§ 16958 (copy of resolution declaring need
for student transportation district
admissible)

COMMENT: No repeal of any of foregoing provisions of

Education Code. All continue in force by virtue of 63 (32) or
63A or both,
FINARCIAL CODE

(See below for comment on all hearsay provisions of this

Code.)
§ 252 (papers executed by Superintendent
admissible)
§ 255 (reports by Superintendent prima facie

evidence of facts stated in such reports)

§ 3010 (certificate by Superintendent of
Banks prima facie evidence of certain
facts)

§ 9303 {verified coples of minutes presumptive
evidence of holding and action of
meeting)

§ 96186 (Commissioner's written statement
of his determination of assets prima

faclie evidence of correctness of
determination)

COMMENT: No repeal of any of foregoing sections of Financial
Code, All continue in force by virtue of 63 (32) or 634 or

hoth.
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({See below for

this Code)

33211

23326
25172

26662

27335

38009

GOVERNMENT CODE

comment on all hearsay provisions of

(verified petition prima facie evidence
of facts stated)

(like § 23211 supra)

(sheriff?'s return upon subpoena
prima facie evidence)

{return of sheriff on process or notices
prima facle evidence of facts stated
in return}

{certified copy of record prima facie
evidence of original stamp)

(certain affidavit prima facie evidence
of facts stated)

=348~
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40807

§ 50113

§ 50433

§ 50443

§ 53874

—

(deed of street superintendent
prima facie evidence of facts
recited)

(record with certificate prima facie
evidence of contents, passage and
publication of ordinance)

{certain certified copies admissible)

(proof of publication of notice by
affidavit)

(resolution prima facie evidence of
facts stated)

{deed prima facie evidence)

COMMENT: No repeal of any of foregoing sections o: Government

Code, All continue in force by virtue of 83 {(2) (a) or 63 (32)

or 63A,

5

Code,)
§ 10577

§ 14840

§ 24207

§ 26339

§ 26563

HEALTH AND SAFETY CCDE

{ (See below for comment on all hearsay provisions of this

{birth, death, marriage record prima
facie evidence of facts stated)

{certificate prima facle evidence
of facte stated)

(copy of resolution declaring need
for air pollution control district,

- admissible)

{(certificate of Chief of Divigion of
Laboratories and Chief of Bureau of
Food and Drug Inspections prima facie
evidence of facts therein stated)

(like § 26339 supra)

COMMENT: No repeal of any of foregoing sections of Health

and Safety Code,

M

or 63A or both,

All continue in force by virtue of 63 (32)

35~
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INSURANCE CODB

{See below for comment on all. hearsay provisions of this

Code.)

§ 772

§ 1740

§ 1819

§ 11014

§ 11022

§ 11028

$§ 11030

§ 11139

COMMENT: No repeal

Code.
or 63A.

All continue

(See below for

Code.)

§ 1304

§ 1813

{(1ike § 11022 infra)

(certain written statement prima
facie evidence of certain facts)

(certificate of Commissioner certifying
facts found after hearing prima facie
evidence of facts)

(l1ike § 1740 supra)

{(Commissioner's certificate prima
facie evidence of existence of society)

(affidavit of mailing admissible to
show mailing)

{l1ike § 11022 mupra)

(printed copies of constitution of
society prima facle evidence of legal
adoption thereof)

(Commissioner's report prima facie
evidence of facts stated)

of any of foregoing sections of Insurance

in force by virtue of 63 (2) (a) or 63 (32)

LABOR CODE

comment on all hearsay provisions of this

(failure to produce permit or
certificate prima facie evidence of
illegal employment)

(failure to file report prima facie
evidence of no emergency)
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{like § 1813 supra)
{(admissibility of safety orders)

of any of foregoing provisions of Labor

in force by virtue of 63 (32) or 63A or

PUBLIC RESOURCES CODE

comment on all hearsay provisions of this

{(certificate of surveyor prima facie
(notice and affidavit prima facie
evidence of certain facts)

(l1ike § 2318 supra)

(record of location of mining claim
admissible)

(copy of record admissible)

(grubstake contracts and prospecting
agreements prima facie evidence)

{classified records)
(record of assessment prima facie evidence)

(l1ike § 2318 supra)

of any c¢f foregoing sections of Public

Resources Code. All (save § 3234) continue in force by virtue

of 63 (32) or 63A or both. § 3234 would continue effective in

Code § 20013. See text at p. 8-9,

PUBLIC UTILITIES CODE

comment on all hearsay provisions of this Code,)

§ 1851
§ 6507
{P
| -
COMMENT: No repeal
Code, All continue
both.
(See helow for
Code.)
§ 2311
evidence)
§ 2318
§ 2320
§ 2322
l’f"‘.
- § 2323
§ 2606
§ 3234
§ 3428
§ 5559
COMMENT: No repeal
same way as Vehicle
. {See helow for
C

-37-
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COMMENT ;
Utilities

or 63A or

(See

Code.)

A~
-~

§ 1901 (copies of documents and orders evidence
in like manner as originals)

§ 14358 (copy of order of exclusion prima
facie evidence of exclusion)

§ 15531 {great register suffiglient evidence)
§ 17510 (like § 14358 supra)
§ 27258 (like § 14358 supra)

No repeal of any of foregoing provisinrns of Publice
Code. All continue in force bé ;i;tué of 63 (32)

both.
REVENUE AND TAXATIOwW CODE

below for comment on all hearsay provisions of this

§ 1842 (statement of secretary of board prima
facie evidence of certain facts)

§ 1870 {copy of order prima facie evidence of
regularity of proceedings)

§ 2634  (like § 2862 infra)

§ 2862 (roll showing unpaid taxés'prima facle
evidence of assessment, etc.)

§ 3004 (like § 2862 supra)

§ 3517 (deed prima facie evidence of certain
facts) ‘

$§ 3520 (deed prima facle evidence)

§ 4376 (abstract list showing unpaid taxes
prima facie evidence of certain facts)

§ 6714 (like § 10075 infra)

§ 7981 {copy of return prima facie evidence
of certain facts)

§ 10075 (board!s certificate prima facie
evidence of certain facts)
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§ 11473 {1ike § 10075 supra)

§ 12682 (controller's certificate prima
facie evidence of certain facts)

§ 12834 (controller's lists prima facie
evidence of certain facts contained
therein)

§ 15576 (appraiser's report prima facie evidence
of value of gift)

§ 16122 (controller's certificate prima facie
: evidence of imposition of tax)

§ 18600 (certificate of Franchise Tax Board
prima facie evidence of assessment)

§ 18647 (certificate of Franchise Tax Board
prima facie evidence of certain facts)

§ 18834 (like § 18647 supra)

§ 19403 (like § 18647 supra)

§ 23302 (certificate of Secretary of State
prima facie evidence of suspension or
forteiture)

§ 25669 (certificate of Franchime Tax Board
prima facie evidence of certain facts)

§ 25761b (findings of Franchise Tax Board prima
facie evidence of certain facts)

5 26252 (like § 25669 supra)
K § 30303 (certificate of board prima facie
evidence of certain facts)
COMMENT: No repeal of any of foregoing sections of Revenue
and Taxation Code, All continue in force by virtue of 63 (32)
or 63A.

UNENPLOYMENT INSURANCE CODE
§ 1854 (certificate prima facie evidence

of certain facts)

=3P -
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COMMENT: No repeal, Continues in force undér 63 (32),
YEHICLE CODE

§ 20013 {accident report not admissible)

COMMENT: No repeal. See text at pp. 8-9.

§ 40806 (on plea of guilty court may consider
police report, giving defendant
notice and opportunity to be heard)

COMMENT: No repeal, Continues in force under 63A.

§ 40832 (revocation or suspension of license
by department not admissible in any
civil action)

COMMENT: No repeal, See text at pp. 8-9.

85 40833 and 16005 (departmental action not
evidence on issue of negligence)

COMMENT: No repeal, See text at pp. 8-9.

§ 41103 (proof of notice by certificate or
affidavit)
COMMENT: No repeal., Continues in force by virtue of 63 (2)
{a) and 63 (32),

WELFARE AND INSTITUTIONS CODE

{See below for comment)

§ 5355 (evidence of bad repute in proceedings
to commit drug addict)

§ 6738 {certificate prima facie evidence of
sanity)

. ¥¢ ¥
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COMMENT: No repeﬁl. These sections continue in force by

virtue of 63 (32).
Reepectfully submitted,

James H, Chadbourn

-41-
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SUPPLEMENTAL MEMORANDUM INK RE INCORPORAT ING
RULES 62-66 IN THE CALIFORNIA CODES

This supplemental memo discusses several code provisions
wvhich are germane to the subject of the original memo but
which had not been discovered when that memo was written.

References herein to 63(32) and 63(A) mean subdivision
{32) of Rule 63 proposed in the original memo as a new sub-
division (See p. 13 of the original memo) and Rule 63(A)
proposed in the original memo a5 a new Rule (See p. 14 of the
original memo).

CODE OF CIVIL PROCEDURE

§ 17. "... The following words have in this

code the gignification attached to them in

this section, unless otherwise apparent from

the context: ... 7. The word 'state,' when

applied to the different partis of the United

States, includes the District of Columbia

and the territories ..."
COMMENT: Rule 62(5) provides '"'State' includes the District
of Columbia.”" Rule 63(15) refers to "state or territory of
the United States" Rule 83(19) refers to "state or nation".

Recommendation: omit subdivision (5) of Rule 62, as not
needed in view of the provisions of C.C.P. § 17(7). Although
the latter defines "étate" to include both D,.C. and the
territories, this would not change the scope of 63(15) which
expressly includes territories; Nor would it change what we
suspect to be the intent of 63(19), namely that it is intended

to apply to territorial records.

f
I

!
i
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COMMENT :
634,

COMMENT ;

§ 273. "The report of the official reporter,
or official reporter pro tempore, of any
court, duly appointed and sworn, when
transcribed and certified as being a correct
transcript of testimony and proceedings in
the case, 1s prima facie evidence of such
testimony and proceedings.”

NO repeal, Continues in force under proposed Rule

§ 1846, "A witness can be heard only upon
oath or affirmation, and upon a trial he
can be heard only in the presence and
subject to the examination of all the
parties, if they choose to attend and
examine,"

NO repeal. Possibly a witness's statements made at

a hearing upon private or ex parte examination of the witness

would not fall within the Rule 63 definition of hearsay.

Therefore, § 1846 had better remain as a protection against

such private or ex parte examination,

COMMENT :

§ 1854, "When part of an act, declaration,
conversation, or writing is given in evidence
by one party, the whole on the same subject
may be inquired into by the other; when a
letter is read, the answer may be given; and
when a detached act, declaration, conversation,
or writing 1s givem in evidence, any other act,
declaration, conversation, or writing, which
is necessary to make it understood, may also
be given 1in evidence."

NO repeal. To the extent that this section makes

hearsay admissible, we may regard the section as & special

exception to the hearsay rule.

Under proposed new exception 63(32), § 1854 would be

continued in operation.

CIVIL CODE

§ 226 (statement of person in connection
with adoption proceedings that
person is entitled to custody of
child prima facie evidence of fact)

-2
MJN 0439




COMMENT :

§ 1183.5 {certain recitals in military
certificate or jurat prima facie
evidence of truth thereof)

§ 1189 (out-of-state certificate of
' acknowledgment prima facie
evidence of facts stated in

certificate)

§ 1190.1 (certificate of acknowledgment -
by corporation prima facie
evidence instrument act of
corporation pursuant to by~
laws)

§ 1207 {certified copy of record of
defectively executed instrument
admissible)

§ 1810.2 {certain record notation of mailing
and date prima facie evidence of
such mailing)

§ 2471 (certain certified copies of
entries by clerk and certain
affidavits by printer presumptive
evidence of facts stated)

NO repeal of any of foregoing. All continue in

operation by virtue of 63(32) or 63A or both,

COMMENT :
by 63(4).

PENAL - CODE

§ 269b (recorded certificate of
marriage or certified copy
“"nroves the marriage'" forxr
purposes of prosecution for
adultery)

§ 939.6 {grand jury shall receive ''none
but legal evidence, and the best
evidence in degree, to the
exclusion of hearsay or secondary
evidence.")

§ 1192.4 (withdrawn plea of guilty may not
be received in evidence)

NO repeal of § 269b. That is continued in operation
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PENAL CCDE

§ 939.6. In the investigation of a charge, the
grand jury shall receive no other evidence than
such &s 18 given by witnesses produced end sworn
before the grand jury, furnished by legel
documentary evidence, or the deposition of a
witnese in the cases mentioned in subdivision 3
of Section 686. The grand jury shall receive
none but legal evidence, and the best evidence
in degree, to the exclusion of heaersay or
secondary evidence.

-l
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Repeal § 939.6, Under Rule 2, the Uniform Rulesg seem to
apply to grand jury investigations. B8ince this seems to be
so and since § 939.6 may be more restrictive than the Uniform
Rules on the question of what is "legal evidence", it seens
desirable to repeal the section.

No repeal of § 1192.4., Thig qualifies the admissions
principle as stated in subdivigion (7) of Rule 63. However,
no adjustment of the Rule seems necessary. (See original memo
at pp. 8-9.)

PROBATE CODE

§ 545 (certain entries in register of
actions prima facie evidence)

§ 1174 (judgment establishing death
prima facie evidence of death)

§ 1435.7 {(certain medical certificate
prima facle evidence of facts
stated therein)

§ 1461 {certain affidavits prima facie
evidence of facts stated therein)

§§. 1653-1654, (certain certificates prima
1662.5, ‘'facie evidence)
and’
1664
COMMENT: NO repeal of any of foregoing. All continue in
operation by virtue of 63(32) or 63A or both.
CORPORAT IONS CODE
§ 15011 ("An admission or representation
made by any partper concerning
partnership affairs within the
scope of his authority as
conferred by this act is evidence
againgt the partnership.™)

COMMENT: NO repeal, Continues in force under 63(4).
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STREETS  AND HIGHWAYS CODE

§ 6614 (bond prima facle evidence)
88 6768 and (certificate prima facie
6790 evidence)

§ 10423 (deed of tax collectior prima
facie evidence of matters it
recltes)

§ 22178 {(like § 10423)

COMMENT: NO repeal of any of foregoing. All continue in
operation by virtue of 63(32) or 63(A) or both.
Respectfully submitted,

James H. Chadbourn
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Memorandum No. 38(1960)

Subject: Uniform Rules of Evidence -- Hearsay Evidence Division

This memorandum concerns Fule 63(31) -- Medical, historical, secientific
and other treatises.

Professor Chadbourn discusses this exception to the hearsay rule in the
attached memorendum. He approves Exception (31) with the following amendment:

(31) A published trestise, periodical or pamphlet on &
gubject of history, medicine or other science or art to prove
the truth of a matter stated therein if the judge takes
Judicial notice, or a witness expert in the subject testifies,
that the treatise, periodical or pamphlet is & reliable
authority in the subject.

The Northern Section of the State Bar Committee, at its December 8, 1959,
meeting, decided to disapprove subdivision {31) and to substitute for it the
present language of C.C.P. § 1936 which provides as follows:

Historical works, books of sclience or art, and published maps

or charts, when made by persons indifferent between the parties,

are prima facie evidence of facts of genersl notoriety and

interest.

The Southern Section of the State Bar Committee, at its Jenuary 1960
meeting, concluded that the langusge of C.C.P. § 1936 would be too confining and
that learned treatises should be admissible if they are sufficiently suthori-
tative. However, it was conceded that subdivision (31) of the URB draft is
dangerous, because it apparently would make learned treatises admissible if
"a witness expert in the subject" testifies that the treetise is a relisble

authority. It probebly is possible to get some such testimony with respect

to almost any treatise. The conclusion was reached, however, that this

MJN 0444




.

("

difficulty could be cbviated by striking the phrase "if the judge takes
judicial notice, or a witness expert in the subject testifies" and substitu-
ting therefor the phrase "if the trial judge finds." This would have the
effect of placing admissibility within the control of the trial judge. The
Southern Section was of the cpinion, therefore, that subdivision {31) should
be approved is amended to read as follows:
(31) A published treatise, periodical or pamphlet on a

subject of history, science or art to prove the truth of a

matter stated therein if the [judge-baltes~judieiai-metieey

or-a-withess-expers-in-she-subject-testifieny] trial judge

finds that the treatise, periodical or pasmphlet is a reliebie
authority on the subject.

With respect to the above amendment, note that it fails to ineclude
Chadbourn’s suggested addition of "medicine or other" before the word
"science.” A perhaps better phraszing of Chadbourn’s suggested amendment

would be "science, including but not limited to medicine, or art." 1In

addition, the use of the phrase "trial" judge is inconsistent with other
provisions of the U.R.B. where only the word "judge" is used and obviously

means the trial jJudge.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum No. 55 (1960)

Subject: Study No. 34(L) ~ Uniform Rules of Evidence.

The Commnission has completed a tentative revision of the Hearsay
Division of the Uniform Rules of Evidence. .The Commission will, of course,
be reconsidering some of these decisione when 1t receives the comments and
suggestions from the State Bar Committee on the Uniform Rules of Evidence.
But it is anticipated that most of the tentative revision will not be
changed as a result of these comments and suggestions.

Some time ago the Commission decided that it would publish & pamphlet
containing its interim tentstive recommendation and revision of the Hearsay
Divieion together with the consultant's studies pertaining to the Hearsay
Division. This publication would include the rules as revised after the
Comments snd suggestions of the State Bar are received. It was anticipated
that another such pamphlet would be published containing the interim
recomzendation and revision of the Privileges Division of the Uniform Rules
of Evidence and the consulitant's studies on privileges and also that
several other similer pamphlets would be published to complete the coverage
of the Uniform Rules. A final pamphlet would be published conteining the
Uniform Rulea integrated into the code with code section numbers asszigned
and thie pamphlet would represent the final recommendation of the Law
Revision Cocmmission on the Uniform Rules of Evidence.

John McDonough has agreed to prepare an initial text of the recommenda-

-1-
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ticn on the Hearsey Divisicn based on his recollection of the reasons
that influenced the Commission to make the revigions it d4id in the
Hearsay Division. John and I felt that the recommendation should be
brief and should indicate the existing California law and the chenge to
be made by the revised Uniform Rule. If a Uniform Ruie was revised or
rejected, the reason should be indicated.

John McDonough has prepared scme samples of the form of recommenda-
tion we contemplate. These are sttached as Exhibit I. They are in r&ugh
draft form and are not now presented for consideration ap to their sub-
stance; we only want to get the Commission's reection to this form of
recommendation before John McDonough goes ahead and prepares similar
recommendations for the rest of the Hearsay Division rules., However, if
the recollection of any of the members of the Commission as to the reéson
for the recommendation differs from the reason given in the attached
corment, John would appreciate knowing this et the June meeting so he can
take this information into account when he poclishes up the attached
rought drafts. These recommendstions probably will be presented to the
Comnission for spproval at the same time the Commission considers the
coﬁments and suggestions of the State Bar.

The samples attached would, of course, be preceded by a general
statement outlining the assigmment and how we have proceeded and meking
reference to the research consultant's repeort for more detailed analysis.
Assuming this was done, do the "Commente™ attached seem adequate? Or is
considerably more by wey of detell and anslysis necessary? Do the members
of the Commission have any suggestions for improvement in the format?

Respectfully submitted,

John H., DeMoully
Executive Secretary
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EXHIRIT I

RULE 63. HEARSAY EVIDENCE EXCLUDED -- EXCEPTICNS.

Evidence of a statement which is made other than by a
witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and

inadmissible except:

COMMENT

This language, prior to the word "except," states
the hearsay rule in its classical form, with one
qualification: because the word "statement® as used
herein is elsewhere defined (Rule 62(1)) to mean
only oral or written expression and assertive
nonverbal conduct - i.e., nonverbal conduct

intended by the actor as a substitute for words in

expressing a matter, it excludes from hearsay at

least some types of nonassertive conduct which our
courts today would probably regard as amounting to
extrajudicial declarations and thus hearsay -- e.g.,
the flight of X as evidence that he committed a
crime. The Commission agrees with the draftsmen

of the URE that evidence of nonassertive conduct

should not be regarded as hearsay for two reasons.
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First, such evidence, being nonassertive, does not involve the
veracity of the declarant and one of the principal purposes of
the hearsay rule is to subject the veracity of the declarant
to cross-examination. Second, there is freguently a
guarantee of the trustworthiness of the inference to be
drawn from such nonassertive conduct in that the conduct
itself evidences the actor's own belief in and hence the
validity of the inference. To put it another way, these
are caseés in which actions speak louder than words.

The word Yexcept" introduces thirty-two clauses which
define wvarious exceptions to the hearsay rule which the
Commission recommends be enacted. These are commented upon

individually below.

-2
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(1) [A-statement-previeusiy-nade-by-a-peprseR~whe-is-presens
at-the-hearing-and-avazlable-£fer-gress-examninaktion-with-regpess-te
the-ctatement~and-265-subjeet-mattopy-previded-the-ctatbenenb-weuld
be-admissible-if-made-by-declaranb-while-5e55ifying~as-a-wibhesss |

When a person is g witness at the hearing, a statement made by him,

though not made at the hearing, is admissible to prove the truth

of the matter stated if the statement would have been admissible

if made by him while testifying and the statement:

{a) Is inconsistent with his testimony at the hearing and

is_offered in compliance with Rule 22:; or

{b) Is offered after evidence of a prior inconsistent

statement or of a recent fabrication by the witness has been

received and the statement is one made before the alleged

inconsistent statement or fabrication and is consistent with his

testimony at the hearing; or

{c) Concerns a matter as to which the witness has no present

recollection and is a writing which was made at a time when the

facts recorded in the writing actually occurred or at such other

time when the facts recorded in the writing were fresh in the

witness's memory and the writing was made (i) by the witness

himself or under his direction or (ii) by some other person for

the purpose of recording the witness's gstatement at the time it

was made.
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COMMENT

The Commission recommends against adoption of Rule 63(1)

of the URE, which would make admissible any extrajudicial
statement which was made by a declarant who is present at
the hearing and available for cross-examination. URE Rule
63(1) would permit a party to put in his case through written
statements carefully prepared in his attorney's office,
thus enabling him to present a smoothly coherent story which
could often not be duplicated on direct examination of the
declarant. Even if the declarant were then called to the
stand by the adverse party and cross-examined the net impact
of his testimony would often, the Commission believes, be
considerably stronger than it would have been had the witnessts
story been told on the stand in its entirety. Inasmuch as
the declarant is, by definition, available to testify in
open court the Commission does not believe that so broad an
exception to the hearsay rule is warranted.

The Commission recommends, instead, that the present law
respecting the admissibility of out-of-court declarations
of trial witnesses be codified with some revisions. Accord-
ingly, paragraph (a) restates the present law respecting the
admissibility of prior inconsistent statements and paragraph
{b) restates the present law regarding the admissibility of
prior consistent statements except that in both instances the

extrajudicial declarations are admitted as substantive evidence

~lpm
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in the cause rather than, as at the present, solely to impeach
the witness in the case of prior inconsistent statements and
to rebut a charge of recent fabrication in the case of prior
consistent statements. The Commission believes that it is

not realistic to expect a jury to understand and apply the
subtle distinctions taken in the present law as to the purposes
for which the extrajudicial statements of a trial witness may
and may not be used. In any event, no great harm is likely

to be done by the broader rule of admissibility proposed
inasmuch as the declarant is available for cross-examination.
It is implicit in paragraphs (a) and (b), of course, that the
witness must take the stand and tell his story initially on
vive voce examination before the extrajudicial statements
covered by these exceptions are admissible.

Paragraph (¢} restates and hence preserves the present rule
making admissible what is usually referred to as "past
recollection recorded."” The language stating the circumstances
under which such evidencé may be introduced is taken largely
from and embodies the substance of the language of C.C.P.

§ 2047. At the present time, as under the proposed provision,
such writings are admitted as substantive evidence in the

action or proceeding.
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{2) [Affidawits-be-the-exterb-admissible-by-she-statubes

ef-this-sbatez] To the extent otherwise admissible under the

law of this State:

{a) Affidavits.

(b) Depositions taken in the action or proceeding in which

they are offered.

{c) Testimony given by a witness at the preliminary

examination in the criminal action or proceeding in which it is

offered.

{d) Testimony given by a witness at a former trial of the

criminal action or proceeding in which it is offered.

COMMENT

Paragraph {(a) embodies the substance of subdivision
(2) of the URE. Both simply preserve the existing law
respecting the admissibility of affidavits which, being

extrajudicial statements, are technically hearsay. The

Commission is not aware of any defects in or dissatisfaction

with the existing law on this subject.

Paragraph (b) preserves the existing law concerning the

admissibility of depositions taken in the actiecn or
proceeding in which they are offered. The Commission
recommends against the adoption of subdivision (3} of the

URE insofar as it would make admissible as substantive

-6
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evidence any deposition "taken for use as testimony in the trial
of the action in which it is offered," without the necessity of
showing the existence of any such special circumstances as the
nonavailability of the deponent. In 1957 the Legislature
enacted a statute (C.C.P. §§ 2016-2035) dealing comprehensively
with discovery, including provisions relating to the taking and
admissibility of depositions (C.C.P. § 2016 et seq.). The
provisions then enacted respecting admissibility of depositions
are narrower than URE Rule 63(3). The Commission believes that
it would be unwise to recommend revision cf the 1957 legislation
at this time, before substantial experience has been had
thereunder.

Paragraph (c) preserves the existing law (Penal Code § 686)
insofar as it makes admissible in a c¢riminal action testimony
taken at the preliminary examination therein. There is no
equivalent provision in the URE but there is no indication that
the draftsmen expressly intended Rule 63 to make such evidence
inadmissible; rather, it would appear that the omission of an
‘exception to the hearsay rule for such evidence was an oversight.

Paragraph (d) preserves the existing law (Penal Code § 686)
insofar as it makes admissible testimony given by a witness at a
former trial of the criminal action or proceeding in which it is
of fered. There is no equivalent provision in the URE but, again,
this appears to be due to oversight rather than to deliberate

omission.
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(22} In s civil action or proceeding, testimony of a witness given

in a former action or proceeding between the same parties, relating to

the same matier, if the judge finds that the declarant is unavailable as

8 witness.

COMMENT

There is no equivalent provision in the URE but its absenge
appears to be due to oversight rather than delibgrate omission.

The proposed provision would permit such evidence to be
introduced in a wider range of cases than does existing law
(C.C.P. § 1870(8)) which conditions adwissibility of testimony in
a former action upon the witness's being deceased, out of the
jurisdietion or unable to testify. "Unavailable 2s a witness" is
defined in Rule 62 and includes, in addition to these cases, situa-
tions in which the witness is exempted from testifying on the ground
of privilege or is disquelified from testifying. The Commission
percelves no reason vhy the genersl definition of unavellability
which it bas recommended for the purpose of exceptions to the

hearsay rule shouwld not be applicable here,
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(3) [cubieet-to-the-pame-iimitations-and-objecticns-as-Sheugh-the
deslarant-vere-testifying-in-perseny~{al-topbimeny-in-the-forn-of-a
depesitien-taken-in~ecemplianea-with-the-iaw-af-this-stnte-Lfor-use-as
begtimeny-in-the-tpinl-af-the-aetica~-in-whiek-of foredy-cr-{b)-if-the-Judge
finds-that-the-deelapart-is-vAavaitable-nd~a-witness-as-the-hearingy
sepiimeRy.~given-aa-a-vitnesg-in-another-netica-ey-in-a-depseition-taken
#0-eorpiinnee-wikh-low-foy-use-an-testincry-~in-the-trial.of-anether~aetiony
when-{ij}-the-tesbimeny-is-offered-against-n-parby-wvho-effered-14-in-his
swva-bohatf-on-the-farmer-9eearicny -er-against-tho-sneersscr-in-interess-af
Buoh-partyy-~or-{ii)-the-igpue-45-gush-shat-tha-advarse-parsy-on-the-fermer
seeasier-had-the-pight~and-oppertunity-for-erens-euaminaticn-vith-an
intexesi-and-metive-sinilap-to-that-vhiah-the-adveyse-party-has-1n-the

aetien~in-whigh~the-tepbimony-ig-offaredy] Subject to the samwe limitations

and objections as though the declarant were testifying in person, testimony

given under oszth or affirmation as a witness in another action or procesd-

ing conducted by or under the supervision of & court or other official

agency having the power to determine controversies or testimony tseken by

depositiqn faken in campliance with law in such an action or proceeding,

but only if the judge finds that the declarant is unavaileble as & witness

at the hearing and that:

{a) Such testimony is offered against a party who offered it in

evidence on his owm behalf in the other actlion or proceeding or agslnst

the successor in interest of auch party; or

(b) In a civil action or proceeding, the issue is such thet the

adverse party in the other action or proceeding had the right and opportunity

for cross-examination with an interest and motive similar to that which the
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adverse party has in the action or proceeding in which the testimony is

offered; or

(c) In a criminal action or proceeding, the present defendant was a

party to the other action or proceeding and had the right and cpportunity

for cross-examination with an interest and motive similar to thet which

he has in the action or proceeding in which the testimony 1s offered except

that the testimony given at a preliminary examination in the cother action

or proceeding is not sdmleaible,

COMMENT

This proposed provision is a modification of Rule 63{3){b) of
the URE. The modifications narrow the scope of the excepiion to
the hearsay rule which is proposed by the Commissioners on Uniform
State Laws,

At the same time this provision goes beycend existing Cali-
fornia law which admits testimony teken in another legal proceed-
ing only if the other proceeding was s former trial or a preliminary
hearing in the sction or proceeding in which the testimony is
offered. It should be noted that there are two substantial pre-
liminary qualificaticns of admissibility in the proposed rule:

{1} the declarant must be unavailable as & witness and (2) the
testimony is subject to the seame limltations and objections as
though the declarant were testifying in perscn., In addition, the

testimony is mede admissible only in the quite limited ceircumstances

-10-
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delineated in paragrephs (a), (b) end {(c¢). The Commission believes
that with theee limitations and safegusrds it is better to admit than
to exclude the former testimony because it may in particulsr cases be

of eritical importance to a just decision of the cause in whiech it is

offered.

-11-
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(4) A statement:

{a) Which the judge finds was made while the declarant was perceiving
the event or comditicn which the statement narrates, describes or explains;
[+] or

(b} Which the judge finds [was-made-while-the-deelaranb-was-under-the

gtrers-af-a-Horveus-exeitonent-eaused-by-sueh-pereepiiony~sx] (i) purports

to state what the declarant perceived relating to an event or condition

which the statement narrates, describes or explains and (ii) was made

spontanecusly while the declarant was under the stress of a nervous excite-

ment caused by such perception.

[£e)--if-3he-dseiarant-is-unav¥silable-as-e-witness; -a-shabenent
narratingy-deseribing-or-explaining-an-event~oF-ecnditiern-which-the-judge
finds-was-made-by-the-~deelarant-at-a-bine-when~the-patber-had~-becn-racently
pereeived-~by-him-apd-while~-hin-reecclieabion-was-eleaFy-and-vap-mede-in~-gead

faith-priov.to-the.acumenaerent -of-the-aekions

COMMENT

Parsgraph (a) appears to go beyond existing law except to
the extent that statements of this character would be admitted by
trial judges today "as a part of the res gestae." The Commission
believes that there iz an adeguate guarantee of the trusiworthl-
ness of such statements in the contemporaneaty of the declarant's
perception of the event and his narrstion of it; in such a situa-
tion there 1s obviousgly no problem of recollection and virtually

no coppeytunity for fabrication.

-12-
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Paragraph (b) is a codification of the existing exception to
the hearsay rule which mekes excited statements admissible, The
rationale cof this exception is that the spontaneity of such state-
ments and the declarant's state of mind at the time when they are
mede provide sn adequate guarantee of their trustworthiness.

After very considerable thought and discussicn the Commission
decided to recommend against the enactment of Rule 4{c) of the URE.
Its decision was not an easy one to reach., URE Rule L(c¢)} would
make the stetements with which 1t is concerned admissible enly vhen
the declarant is unavailable as a witness; hence its rejection will
doubtless exclude the only available evidence in some cases where,
if admitted and believed, such evidence might have resulted in &
more just decision. The Commission was substantizally influenced in
reaching its decision by the fact that URE Rule 4{c) would make
routinely. taken siatements of witnesses in physical injury actions
admissible whenever such witnesses were, for any reasom, unavailable
at the trial, Both the authorship {in the sense of reduction to
writing) and the accuracy of such statements are open to consider-
able doubt, the Commission believes. Moreover, as such litigation
end preparation therefor is routinely handled it seems likely that
defendants would far more often be in possession of statements
meetihg the specifications of Rule 4{ec) than would plaintiffs and
it seems undesirable to the Commission thus to weight the scales

in a type of action which is so predominent in owr courts.

-13-
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(5) 4 statement by a person unavallable as a witness because of his

death if the judge finds that it was made upon the personal knowledge of

the declarant, under a sense of impending death, volunterily and in good

faith and [while~the-deelspant-was-esrseious-of-his~impending-death-and

Believa] in the belief that there was no hope of his recovery. [s]

COMMENT

This is a breoadened form of the well-established exception
to the hearsay rule which mskes dying declarations admissible.

The existing law (C.C.P. § 1870(4)) as interpreted by our courts
makes such declarations adwissible only in criminal homocide
actions end only when they relate to the immediate cause of the
declarant's death. The Commission believes that the rationale

of the present exception--that men are not apt to be untruthful
in the shadow of death-~is as applicable to any other declaration
that = dying man might make as it is to a statement regarding the
immediate cause of his death, Moreover, it perceives no rational
basls for differentiating, for the purpose of the admissibility of
dying declarations between civil and criminal actiona or among
various types of eriminal actions,

The Commission has rearranged and restated the language
relating to the declarant's state of mind regarding the impendency
of death, substituting the language of C.C.P. § 1870(4) for that
¢f the draftsmen of the URE, It has alsc added the requirement

that the statement be one made upon the personal knowledge of the

-1k
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declarant., The Comnission's research consultant suggests that the
emission of this language from Rule 63(5) of the URE was probsably
an oversight; in any event it seems desirable to meke it clear

that "double hearsay” and the declsrant's surmise as to the matter

in guestion are not admissible,

~15-
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(6) [Im-a-eriminal-proeceding-as-againsb-the-seeusedy-a-previans
statemens-by-hir-yelasive-to-the-offonse~charged-2¥y-and-enky~ify ~the
dudge-finds-that-the-peeuped-vhep-Raking-the-pgtatenent-vas-conseious-ard
WAgs-erpablie-af-underctanding-vhab-he-said-and-didy-and-that-he-was-nek
3nduecd-to-make-the-phakement-{a)-under-esmpulsion-or-Ry~infliesian-o¥
thrents-af-infliebion.ef-gufforing-ypen-hin-cr~anathery-ow-by-Fretenged
tRbeFyopabicn-dRder-sueh-eiroumstaneen-as~be-ronder-bhe~statenent-inved -
wnbaryy-oe-Lb)-by-threats-or-premises-ecneeraing-aeticn-to-be-taken-by-a
Publis-egffieiat-vith-reforenee-be-bhe-exiney-tikely-Sr-eause-the-aeeused
te-make-gueh-a-siatement-falsely,-and-made- by-a-percon-vhon-the-aceused
reaseaably-believed-te—haveathe-gewe;—ay-autharity—ts—exeeute-the—sameg]

In a criminel action or proceeding, as against the defendant, a previous

statement by him relative to the offense charged, unless the Jjudge finds

pursuant to the procedures set forth in Rule & that the statement was made:

{a) Under circumstances likely to cause the defendant to make a

false statement; or

(b) Under such circumstances that it is inadmissible under the

Constitution of the United States or the Comstitution of this State.

CCMMENT

Tnis provision states a rule governing the admissibility
of the defendant's confession and admissions in a criminal action
or proceeding., While the Commission has departed rather widely
from the langusge of Rule 63(6) of the URE, it is believed that
paragraph (a) states a principle which is not only broad enough

to encompass all the situations covered by URE Rule 63(6) but

=16-
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alsc has the additional virtue of covering as well analogous situa-
tions which, though not within the letter of the more detalled
language proposed by the draftsmen of the URE is neverthless within
its spirit.

Paragraph (b) is technically unnecessary inasmuch as the ground
is alrepdy covered by the Constituticms of this State and of the
United States. It seems desirable to restate the proposition here,
however, both for the sake of completeness and to make it clear that
the Commission has no thought that the Legislature, in enacting this
provision, would be asserting that the metter of the admissibility
of the confessions and admissions of defendants in criminal sctions
an proceedings is a matter solely within the competence of the
Legislature to determine.

The proposed provislon is believed to restabe existing law in
respect of the admissibliity of confessions, In treating admissions
of criminal defendants in the same way as confessions, however, the
proposed provision states a much more restrictive rule respecting
admissibility than presently obtains. The virtue of this proposed
change is that (1) it applies the same rule of law to types of
evidence which are virtually identical in substance, thus eliminat-
ing & very aquestionable distinction in the existing law and (2) 1t
will make it unnecessary in the future to attempt to meke the often
diffiecult, if not impossible, determination whether a particular

extrajudicial statement is a confession or only an admission.

-17-
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Memorsndum No. 7 (1961)

Subject: Study No. 3%{L) - Uniform Rules of Evidence
(Hearsay Bvidence)

Background. Some time ago the Commission decided that it would publish
a pamphlet containing its tentative recommendatior. om Article VIIT (Hearsey
Evidence) of the Uniform Rules of Evidence and the reasearch congmltant's
studies perteining to this Article. This pamphiet ¥ill include the rules
in the Hearsay Evidence Article as revised after th¢ jodnt meeiling with
the State Bar Committee has been held. ({The date of this joint meeting,
which will be held sometime early in 1961, has not y2t en set.)

It was anticipated that another such pamphliet wtuld ‘be published con-
taining the tentative recommendation on Article V (Privilegee) and the
consultant's research studies on that Article and tha® seversl other
similer pamphlets would be published to complete the ab'verz‘e of the
Uniform Rules.

This piecemeal publication is intended to give intarestell members of
the bench and bar an early opportunity to review and cotment 4 the
Commission's tentative recommendations. After consideriﬁa com@ente from
these persons, the Commission plens to publish & pamphl& that wWill
include a proposed statute setting out {1) all of the Uniform Rulge &s
revised with code section rumbers assigned and {2) the amendgments gnd

repeals Of existing statute sectione thst will bLe made neressary i#® the

revised rules are enacted as law. This pamphlet vill .zr‘epi.'eseut the §inal

-l-
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recomendation of the Law Revision Commigsion on the Uniform Reles o
Evidence.

The procedure outlined above is somewhat similar to the procsdure we
have followed for the study on condemnation except that our Yentative
recommendations and the research consultant's studies will be distributed
in printed form rather than in mimeographed form.

Description of Attached Material. The attache! material (pink pages)

includes a draft of a letter of transmittsl and a dr:ft of 8 tentative

' recommendation on Article VIII. This material is o1y sented to the Cormission

for approvel as to its form and content. It will, of* course, be necessary
to revise the material to incorporate any chenges resu, 'ting from the Joint
meeting with the State Bar Committee.

The text of the revised rules is set out in the a.tﬁ_;f'.hed materisl in
the form in which the text was approved by the Capmission except for & few
minor revisions hereinafter specifically noted. Below the text of each rule
or subdivision of a rule is & comment. These comsents have Jpot been
ayproved by the Commission. The initial draft of most of t.noJ/ mnts
wae prepared by Commissioner McDonough and is baged on his re#.lcctf.ton of
the reasons that infiluenced the Commission to mekz the __revision;'—if did in

the Hearsay Article.

Matters Noted for Special Attention. Each oozmant explsining ) -Tale
or subdivision of a rule should, of course, be cayefgily sbtudied by v'ie
members of the Commission. In addition, a rumber > matters are noted
below for special attention in connection with th#s teqpiative recomendu?ion-
Alsc, where the Commission and the State Bar Committee eye not in agreanet‘t,

that fact is noted. It is suzgested that these areas oP gissgreement be

-Oa
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reconsidered by the Commission. The Commission and the State Bar Cumitlee
can then devote the time at the joint meeting to those matters on whi:h we
cannot resch an agreement prior to the joint meeting, TUnless otherwise
noted, the Commission and the State Bar Committee are in agreement.

Special attention is called to the following matiersy

Rule 62

(1) State Bar Comnittee Objection. The Commigsior an’ whe Committee
are in agreement on this Rule except that the Committee believéy ¥hat the

definition of "statement' should be subdivision (1) of the Rule yather than

subdivision (5) where the Commission placed it. The definition 14 centained

in subdivision (1) of the Uniform Rule. The attached tentatlve racoomende-
tion adopts the sugegestion of the State Bar Committee end pigges this
definition in subdivision (1). The staff believes that this-! 4§ desirable
for two remsons. First, there will then be no need to dis‘tiné.t'\.sh between
the URE text of the rule and the revised rule when making & sper fic
reference to this definition. Second, this matter can more appr§:iriately
be considered when the draft statute for sll the Ruies is conaid;et_;-d and
code section numbers are assigned to the various pecticna of the mfised
rules.

(2) Staff revision. The staff has revised subdivisiops {6) anaf'r)

to uniformly refer to the person who made the statement as the "declara.-ﬁ-"
Under the URE text of these subdivieions, the declarant is sometimes
referred to as the “declarant" and other times s referred to ag the
"witness."” This revision has been incorporated in $1e attached tentative

recomnendation.
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(3) Sugmested staff revision. The objective of subdivi=on {7),

as stated in the Comment thereto, "is to assure that unaveilatility ie
honest and not plenned in order to gain an adventage.” Hence the
subdivision provides that physical absence of a person or his incepacity
to testify do not make that person "unavailable" insofar as proponent is
concerned unless such absence or incapacity is "Jdue to provurement or
wrongdoing of the proponent . . . for the purpose of preventing the
[person] . . . from attending or testifying” or, is due t® "the
culpable neglect of" proponent. For exemple, if on the dey of the -
hearing proponent gives declarant drugged whisky 4c¥ the puspose of
preventing him from teatifying, proponent may not p ove decl”a.nt’s
out-of-court statement under any hearsey exception wilch requ:iges
declayant's unavailability.

Moreover, if at the hesring the whereabouts of a /deelarant sre
unknown, but it appears that proponent had notice of ‘ﬂ.j:larant’s
intended disappeerance and hed opportunity to place him under subpogna
but neglected so to do, this would probably be regérded &8 a case of
declarant's absence due to proponent’s "culpable neglect';cm, as suck,
8 case in which proponent could not make use of any hearWCption
requiring declarent's unaveilability. L )

In such a case, the "culpable neglect" of 'pro‘pgnem;. i%,8f course,
neglect with reference to formsl process to secure declaraerg's
attendance as witness. Probably no other kind of neglect is :LW
by the expression "culpable neglect." Thus neglect %o prov:l.de- fwd

for declarant thereby causing his death from malwutrition or
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negiect to exercise due care thereby causing declarant’s death from
negligence, not being neglect directly related to securing declarantis
attendance as a witness, is probably not within the meaning »if the term
as used in the subdivision.

The above is believed to be the proper interpretation of eihdivis:lon
(7), although the expression "culpable neglect" ie considered to be
somevhat ambiguous.

However, the Law Revision Commission has amended the gubdivigdon
to change its meaning as sbove stated. 'The Commission has added langusge
80 that a witness is not "unavailable" if the "exemptics, disqualificetion,
death, insbility or absence” of the declarant is due to the procujement
or wrongdoing of the proponent for the purpose of preventing the
witness from attending or testifying or to the "c(psble sct or neglect”
of the proponent. The Cormission, by thus adding “sct on" nas chapged
the probeble meaning of the URE subdivision so thet the out-of-court
statement cannot be used even though the proponenti's “eulpsble act”
was not for the purpose of preventing the declarart from appesring
end testifying. Thus, & defendant cherged with first degree murder
would be unable to introduece the decedent's dyjng decleration showing
circumstances that would reduce the degree of %he crime (such as lack
of premeditation}. Under the Commigeion's révisi?n, the dying
declaration wonld he exciuded because defenda.n‘b*sl Pelpeble act”
cegused the declarent's dnath and therefore declamit is not "unavailable"
insofar as defendant is concerned. OQther examples can be imagined
insofar as other exceptlons that depend on "unavai.iability" are

concerned.
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To preserve the original intent of the URE provision (that 62(7)
is merely intended to assure that unavaeilebility is honest ane not
due to an intent to keep the declarant from testifying or to s regligent
fallure to produce the declarsnt}, the staff recommends that
subdivision (7){(a)} be revised to resd:
(7) Por the purposes of subdivision (6) of this rule,
8 declarant is not unevailable as & witness:
{a) If the judge finds thet the exemption, disqualification,
death, inability or absence of the declaramt is due to [£43]
the procurement or wrongdoing of the propoment of his statement
for the purpose of preventling the declarsat from attending
or testifying; or [{ii)-the-eulpable-sei-+ #-negleet-of-cueh

propenenty~or]
{b) If the judge finds that the prop jent because of

culpable neglect failed to secure the presgice of the

declarant at the heariggj or

(€03} (c) If unaveilebility is claimeﬁ'because the
declarant is absent beyond the jurisdiction oi" the ggurt to
compel appearance by its process and the judze f£inds Fhat the
deposition of the declarant could have been takb by the
proponent by the exercise of reasonable diligeMge and
without undue hardship or expense.

The sbove revision has not been incorporated fn -E.;‘;ke attached

tentative recommendation.

i
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Rule 63 - Opening Paragraph
The opening paragraph defines hearsay evidence as evideng¢: of

an out-of-court statement which is "offered to prove the truth of the
matter stated” and provides that hearsay evidence is inadmissibie.

In several of the following subdivisions, the exceptions to this
generael rule repeat the language "offered to prove the truth of the
matter stated.” For instance, in subdivision {1), the rule is
stated that hearsay evidence is inadmissible except "When a person

is a witness at the hesring, s statement mede by .vim though not

made at the bearing, is admissible to prove the #t-uth of the matter

Btated, , , . The underscored phrese is redundan®, for if the
evidence were not offered for this purpose it woul’ not be hearsay
under the opening paragraeph and would not be inadmissible under the
opening paragraph.

The underscored language is also defecti'!i in thet it providea
that the statements concermed are "admissible.."'_ None of the other
subdivisions of Rule 63 provide that a statement "is admissible";
they merely provide that Rule 63 does not excluly the sfatement.

The subdivisions are merely exceptione tc Rule §3*'s rule oft
inedmissibility. Hence, if there is any other p:bvision of levw
which would make the evidence involved inedmissitle, the subdivisions
would not make the evidence edmissible.

The staff recommends, therefore, that "is adglssible to preve
the truth of the matter stated” be deleted from suldivision (1}.

The staff also recommends that the following languige be deletall from

+he following subdivisions:
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Subdivision (18): "to prove the truth of thé recitals fhorecf.”
(27): "as tending to prove the truth of the matter reputad.”

(28): "to prove the truth of the matter reputed."”

{29): "offered as tending to prove the truth of the mattey stated."

(30)
There is similar language in several other subdivisiens, but the

" to prove the truth of any relevant matter so stated.”

-

staff believes the language serves a purpose in these subdivisiona

a9d should be retained. For your consideration, though, e

language and subdivisions are:

Subdivision (14): "to prove the non-occurence of the ach or
event, or the non-existence of the condition."

(17): "to prove the content of the record"; "to prove the
absence of a record in & specified office.”

(19): ™o prove the content of the original recorded document
and its execution and delivery by each person by whom it purperts
to have been executed."

(20): "to prove, sgainst such person, any fact essential to
sustaln the judgment.™

{21): "To prove the wrong of the adverse partp® and the amount
of damages sustained by the judgment credifor.”

(22): "To prove any fact which wae essential to ¢he judgmeny."

(31): "“to prove facts of general notopiety and inferest.”

Rule 63(1)

Professcr Chadbourn has prepared a supplemental memorefdum on

Rule 63(1). This memorandum notes the recemt case of People v. Gould and

suggests that the Commission's previous actign on Rule 63{(1) ae reconsid-
ered 1n light of the Gould case. The guestigns presented for decisiocn
by the Commission are stated on pages 4 and % of the supplemental
memorandum prevared by Professor Chadbourn,

As Professor Chadbourn points out in hie supplemental memorendum,
-8—
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under Rule 63(1) as revised by the Commission, a statement{wiether or
not in writing) of a person who is a witness st the hearing ‘s admitted
(a8 substentive evidence) to prove the truth of the matter § ated if S

inconsigtent with the testimony of the witness at the hearin;.. Eowewver,

under the revised rule, a statement of & witness at the hear:-‘ng is not
edmissible to prove the truth of the matter stated where the wit:ees
testifies that he has no present recollection of the matter even if
he testifies that the statement thet he made was true {unless, of course,
the stetement falls under revised Rule 63(1){(c)}.

Take this case: W is e witness in a criminel cese. M, . mele, and
F, a female, are the defendants and are charged with robbing W.
testifies at the trial that M was not the man wio robbed her and Sit;
although she has no present recollection as to tie Ydentity of the wa, 72
who robbed her, she made an identification ¢f the wiman shortly after tb‘ "
robbery and that she was sure of the identity of il'#® woman at that t:bne-l
P, & police officer, is offered to testify that W 1 ‘entifigl M &s ong of
the robbers and aliso identified F as the other roblx>. No yritten record
wag made of the identification. Testimony concernis 3 M would come in as
evidence of the identity of the criminal -~ it is imconsistent with W's
testimony at the hearing; testimony concerning F would be exdiuded -- it
is pot inconsistent with W's testimony and does npot meet_ the sgquirement
of a "writing” under revised Rule 63(1){c).

It can be argued that s hearssy stetement that is inconsistgnt with
the declarant's testimony on the stand is less $rustworthy than z. hearsay
statement which the declarant is willing to say was true when made, Aa

to the inconsistent statement, there ias neither a circumstantiel gufgrantee

-G,
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of trustworthiness nor testimonisl support for its trustworthiness. As
t0 the forgotten statement, there is at lesst testimonial support by the
declarant for the truth of the statement. Yet the Commission would admit
the inconsistent statement as substentive evidence but exclude the latter
statement unless it is in writing. It would seem that if the law is to
be changed to make the inconsistent statement substantive evidence, the
Comnission should go the whole way and slsc make the latter statement
admissible as substantive evidence.

Accordingly, the staff suggests that the Cormission consider the
addition of the following paragraph to Rule 63(1);

(&) Concerns a matter as to which the witpess
has no present recollection and is offered aftar the

witness testifies that the statement he msde was true.

Professor Chadbourn’s supplemental memorandum suggests other alterna-
tives for consideration of the Commission.

In connection with the staff suggestion, it should, be recognized ihat
the primary Justification for the "past recollection reccrded” exception
to the hearsay rule (if it is to be regarded as a hearsay exception) is
that there is an element of truetworthiness in the writtea record of the
statement made at the time when the facts recorded in the writing actually
cccurred or at such other time when the facts recorded in tha writing were
fresk in the witness’s memory. This element of a written record does
not exist under the staff's suggested language. But, as noted sbove,
there 18 no such requirement as a condition to the use of a prior incon-
eistent statement -- and under the revised rile such a statement is sub-
gtantive evidence even if it wae not in wribting and not made under oath.

If the staff suggestion were adopted, a prior statement made by a

witness who is available at the hearing couldi be used if:
-10-
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(1) The statement is inconsistent with his testimony at the heariig
(Stetemert need not be in writing); or

{2) The statement ie a prior consistent statement offersd to rebut &
charge of recent fabrication (Statement need not be in writing)sy or

(3) The statement concerns a metter as to which the witness has 1o
present recollection and the witness testifies that the statement }e made
was true (Statement need not be in writing); or

{L) The statement concerns a matter as to which the witness .3 Do
present recollec¢tion and is a writing made while the mstter was fresifg ~n
the witness's memory.

If the Commission's concern with the adoptior of Rule 63(1) of the
URE was that it would permit a party to put in his ¢ase through wrditen
statements carefully prepered in his atiorney's ofiliee, the statutor;r scheme
cutlined above would accomplish the apparent ob; :c% of the URE subdiwision

without permitting the practice the Commission t =1gevod toc be obJectitnable.

Rule 63(2)

The staff recommends that all of Rule 63(2 e deleted from the 'L i~ oym.
Rules. Rule 63(32) end Rule 63A will accomplish :k® same thing as Rul> 63{2).

If Rule 63(2) is deleted, Rule 63(2a) should be redusiymated as Rule 63(%).

Rule 63(2a)

(1) Suggested staff revision. Rule 63(2a), 8% syproved by tde

Commission, reads:
{2a) 1In a civil gction or proceeding, tab_ti&my of a witnegr

glven in a former aciion or proceeding betweon ‘the same parties,

“11-
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relating to the seme matter, if the judpe [inds that the

declarant is unavaileble as a witness.

Rule 63{2a) iz based on Secticn 1870(8) of the Code of Civil Procedure
which reads:

In conformity with the preceding provisions, evidence
may be given upon a trisl of the following facts:

* % *
8. The testimony of a witness deceased, or out of the
Jurisdiction, or umable to testify, given in a former action
between the same parties, relating tc the same matter.
The words "former action or proceeding" appeariasg in Rule 63(22) are
ambiguous. The staff recommends that subdivision (2a) be revised so that the

subdivision will clearly indicate that it applies Poth to a former action

between the same parties or their predecessars in §nterest and also to a

former trial of the seme action or proceeding. The revised sybdivisicon is

set out in the tentative recommendation. Section 1B70(8) has been interprested

to permit the introduction of evidence introduced gt & former txial of the same

action or proceeding in which it is offered (Gates v. Pendletod, Tl C.A. 752

{1925}, hg. den.) as well as in another action betwe=n the perties. Section
1870(8) has alec been interpreted to permit the intpoduction of evidence
introduced in a former action between the parties' edecesgsors in interest.

(Briggs v. Briggs, 80 Cal. 253 (1889).)
The revised subdivision is consistent with Rule 63(2){d) and Rule 63(3).

(2) BState Bar Conmittee objection. The Southegn Section of the

State Bar Committee objects to subdivision (28). The follawing is en
extract from the Minutes of the Southern Section (Augest 2, 1960)1
As to the Commission's proposed new subdivisgon (25), the
Southern Section is of the opinion that ¥his new gubdivision
would broaden the scope of admissibility over whaf{ the
Comaittee snd the Commission previously had agrec§ upon. The

=12~
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Southern Section is unaware of the Commission's motivation
in suggesting this new eubdivision. In its previously
approved form, subdivision (2) would have mede admissible
the testimony of a witness, without further safeguards,
only in a situation where such testimony was given in e
prior trial of the same action. The Southern Section
accepted this concept, but it did not then, and still dces
not, accept the principle that the testimomgy of a witness
given in what could be an entirely different asction should
be admissible without further safeguards, which is what

the Commission's new clause (2a) may accomplish. While

it is true that the Commission's proposed new clause {2a)
requires that the parties to both actions be the same

and that the testimony relate to the "same matter", it
seems to the Scuthern Section that these conditions may
not impose adequate safeguards. For exampley A sues B for
divorce. In that action, a property settlpmeut agreement
is involved, and there is brief testimony comcerning it.
Some time later, an entirely different actjon arises between
A and B, in which the status of one of their former assets
may be 2 key issue. Although testimony in the first action
technically may be related to the same mattex that is
involved in the second action, the two actians may have

an entirely different character and emphapig, gnd there may
be good reasons for the testimony to have been imch lees
precise and exact in the first action than ip 1}e second.

Also, 1% seems to the Southern Secticn thay the
Commission's proposed new clause (2a) would makg admissible
some of the same testimonmy which subdivision (3, of Rule 63

purports to cover, but without imposing the same gafeguards
that subdivision (3) requires.

Rule 63(4)

The Commission and the State Bar Committee are in ggreement on
this subdivision except that the Committee would insert ¢ the beginning
of the paragraph prior to the word "statement," the words "if the
declarant is unavailable as & witness or testifies that he does not

recal) the event or condition involved.”

Rule 63(5)

(1) State Bar Committee cbjection. The State Bar (pummitfee would

13-

w‘

MJN 0477 |



(N

substitute the words "statement by & decedent" for the words in the UIZ
subdivision "statement by a person unavailable as & witness L.wcause of
his death." The Commission edopted the State Bar's suggestic: by action
on July 19, 1958, but later decided to return to the original languege of |
the URE provision. The term "statement ty a person unavailahle as a
witness because of his death"” incorporate.s the definitiog of "unavailable
a8 & witness" in Rule 62(6), (7).

The defendant as well es the prosecution may offer a 3ying declaxation |
#m evidence. But, as previousia.r pointed 23t in tomnection w&jﬁ rule

62(7) Mo luwogzawzs v el €205 will su e inclalisilic A ik f

14

@eclaration where 4ise death of the declmrmit is dge to the culpabVs #ct &
or negiect ‘of the precponent of the evidench. This ra2sul®% would de
avoided, though, if Rule 62(7) were revises. as previcusly recommended. *

(2) Possible revision suggested by staff. Note that thim exceptad:

-- Rule 63(5) -- as néw revised applies only when the declarant is v
unavailable "because ¢f his death." ILogically, there # no reasolzr -
the limitation just quoted. If the guaranteris of trustgorthiness -
voluntary declaration, sense of impending detith, etc. ~-w are suffic =2 ,
the evidence is no less competent because thiy declerant 2g unaveilab.e
for some other ressot. If the statement is _t?:usmrthy, 3 does pot
become less 80 merely because the declarent ﬁtrvimes. Thewfore, the
staff suggests that the Commission consider aqﬂ.eti_ns the 1:wjting words

"because of his Aeeth.”

Ruie 63(6)

(1) State Bar Committee objection. The #;mission and thg State

Bar Committee are in disagreement on this mbd.}'éision. The Comprittee
5 ,
-14- 1
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would accept the original URE subdivision but would add at the ead of the
subdivision the words "or (c¢) under such other circumstances that the
statement was not freely and voluntarily made.” In addition, th:
Committee would change the words "public official" to "public ofiicer”
in subparagraph {b) and would eliminate the word "reasonably’ in subparagraph
(v).

{2) Suggested staff revision. Subdivieion (6), as revised uy the

Commigsion, may eliminate the foundation showing 10w required before a
confession may be introduced. The Californie caees have requirs? that,
before offering the confession, the prosecution imst First lay = 7 gndstion
by preliminary proof of its free and voluntary pature. Revised U @dy.sion
(6} would appesr to mske this Ffoundetion upnecessary. In additicy,

revised subdivision (6} creates a doubt as to wtather the prosecuricn

will still have the burden of proof of showing “ha$ the confession was

free &nd voluntary. Accordingly, the staff suzgests that cudivision (6)
be revised to read:

(6} In e criminal action or proceed:ng, as agaius'g the
defendant, & previous statement by him ralitive to the c‘:ense
charged, [umless] 1f the judge finds pursw nt to the pro :"m’
set forth in Bule 8 that the statement wes mede:

(a) Under circumstances not likely ¥ cause the defeyidant
to make a false statement; [er] and ,

(b) Under such circumstances that it 1g net imﬂmissiﬁlé
under the Constitution of the United States or the Constitutiim
of this State.

The above suggestion has not been mmrporﬁ sed igto the att&dle(
tentative recommendation. i

~15~
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Rule 63(7)

The staff believes that the words "as against himself” in
subdivision (7) are ambiguous. Do these words mean against "himself®
in his "individual capacity"” or do they permit admission of a statement
made in an "individusl cepacity" against, for example, an estate represented
by the declarant?

It is suggested that the subdivision would be ¢ =2grer if it were

phresed as follows:

(7) Except =s provided in subdivision (6) of this

rule, as against himself in either his individua’ of

representative cepacity, & statement by a perscn who .8

a party to the action or proceeding irrespective of
whether such statement was made in his infiviiual or a

representative cepacity, [esd-if-ihe-latbery-vhc-was
aeting-in- suek-yFepredeniniive- capaciby-in-galing-tae

statenenty ]

-16-
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Rule 63(9}

The Commission and the State Bar Committee are in agreement on this
subdivision except that the Committee feels that if it is advisable to
require independent evidence of the existence of a conspirecy under
suvparagraph (b), there should likewise be a requirement of independent
proof of sgency under subparagraph (a) in order to avoid any implication
as a result of the amendment of subparsgraph (b) that no such proof is
necessary. Accordingly, the Committee would amend subparagraph (a) to

resd as follows:

(a) Te statement is offered efter, or .n the judge’'s
discretion, subject to, proof by independent evidence that
an agency exlisted snd that the declarant was an agent of
the party at the time the statement was made, and the
statement concerned a matter within the scop: of the agency
or employment of the declarent for the party «nd was made
before the termination of such relationshig.

C.C.P. Section 1848 provides:

The rights of a party cannot be prejudicea Ly the
declaration, act, or omission of another, exccpt by virtue
of a particular relation between them; therefors, 1.ro~
ceedings againet one cannct affect another.

C.C.P. Section 1870(5) reads:

in conformity with the preceding provisions, = icence
may be given upon s trial of the following facts:

* ¥ W

5. After proof of & partnership or agenty, tle ayc

or declaration of a partner or agent of tae purty, witlin

the scope of the partnership or agency, &2 during ¥he

existence. The same rule applies to the aoé or declayation

of & joint owmer, joint dedbtor, or other jegson joirily

interested with the party.

Under C.C.P. Section 1870(5) end Section.8%, declaration of the
partner or agent cannot prove the fact of the aylergy or authority; the
existence of the relationshiyg met be showd irds wplently, & g., 8y the

-7~
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testimony of the agent or another.
Witkin, California Evidence, § 230, after stating the abow rule,
suggests this qualification:

In practice, however, this rule is subject tc some
evasion: (a) The agent's statement, though not affirma-
tive evidence, may be used to each his testimony that
he was not an agent (Certer v. Carr (1934%) 139 C.A. 153,

25, 33 P.2d 852; see 4 Wigmore, § 1078, p. 125.) (b} Tre
agent's statement may perheps be offered as effirmative
circumstential evidence, e.g., to show that the other party
dealt with him as an agent, or to show his om intent to a~t
for his principal rather then for himseif. Sece Carter v.
Carr, supra, 139 C.A. 24; McCormick, p. 519: % Wigmore,

§ 1078, p. 124; cf. Rest., Agency §§ 284, 289.

See the comment to Rule 63{(9){a) which pointe (ut the changes this
paragraph will make in the existing Celifornis law.

If it is desired to0 incorporate a requirement what the relationship
of agent, partner or employee be established by in(:z) endent evidence, it
is suggested that the following revision be made in S ddivieion (9)(a),
rather than adopting the revision suggested by the S.a e Ber Committee;

(9) Ase ageinst a party, a statement which wg 1J3 be
admissible if made by the declarant at the hearivg ;ﬁ:

(a)} The statement is that of an egent, par*'n& or
employee of the party and (i) the statement was maﬂ.e-éqxior
to the termination of the relationship and concerned &
matter within the scope of the agency, partnership or
employment of the declarant for the party and {ii) the
statement ls offered after proof by independent evidence
of the existence of the reletionship between the declaran®”

and the party.

=18
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Rule 63(10)
The Commission and the State Bar Committee are not in sgreement an

this subdivision.

The Comrlttee agrees with the Law Revision Commission extept that
the north=rn section would change the words "social disapproval'’ to
"social cisgrace."” The southern section has indiceted that it kes no
strong feeling one way or another on this but feit *hat it would be
advisable to follow the Commission.

The southern section has also suggested the$ “he followinj words be
inserted at the beginning of the section "excep- as against an 2ccused in
a criminel proceeding.”" The northern section h:r rot as yet come to a

conclusion on this proposal.

Rule 63(12)
The Commission adopted this section as c¢+7i, fiailly propoaeds
The Sta“e Ber Committee would add a para:miph c¢) to read ag follows:
(c) Ste%e of mind et e prior time, vkaen the prior state
of wind of the declarant is in issue, proviled thet no asser-
tion of fact contained in such statement i1a ccapeternt to
prove the truth of the fact asserted and pr¢viiled, further,
that the declarant is unavailable as a wituess.
If the State Bar's revision is accepteble %1 ihe Commission, it is
suggested that it be rephrased to read as follyws:
(e) State of mind at a prior time when ths prior state
of mind of the declarant is in issue and +h: }eelarant is
unsvailable aes a witness, but no assertign o’ fact comtained
in such statement is competent to prove “he tmith of the

fact asserted.

-19-
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The following is an extract from the Minutes of the Fehruary 13,
meeting of the Southern Section of the State Bar Committ.e:

Messrs. Kaus and Kadison submitted & report in whicl. they
suggested a revision of subdivision {12) in the light of Williams
vs. Xidd, 170 Cal. 631, and other Celifornie cases desling with
the adrissibility of extra judiclal declarations as to state of
mind. The matter was discussed at considerable length. The
memb=rc generally were of the opinion that where state of mind
actually is in issue, 1t is artificial and illogical to limit
the adrissibility of state of mind declarations only to those
declarations involving existing state of mind; that by limiting
edrmissivility only to declarations involving existing state of
mind we are adopting an artificisel measuring rod; narely, the
manner of expression rather than the subatance of whut is sald.
For example, assume a gift case vhere state of mind st the time
of delivery is in issue. Assume two alternative declarations:
(1) "I gave my property to my sister last year"; and (2) "I
don't own the property pow." Although (1) arvd (2) mean the
same thing in substance, (1)} presumably would not come in
under the existing state of mind doctrine whereas (2) would.

The committee members were in agreement trat there is a
real danger in admitting declarations of past intent in
situations where the relevency of the declaraticns 1s their
use as an inference tc prove that some other relevant fact
occurred; that, however, there is no similar denger where
the actusl issue is what the declarant's state of mind was
at a given time, and where the declaraticnr of hig i..ent at
that time is not going to be used simply ae one relevant fact
to prove something else.

Subdivision (12) finally was approved in the . . . form
{Bet out gbovel.

All of the members present were in genyal sgreement as
to the desirability of the revision of subd.vision {12) as
it resds above, except that there was a substantial difference
of opinion (4 to 3 in favor) as to whether anavailability of
the declarant as a witness should be a requirement under
clause (c}.

-20-
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Subdivision (12){(a) Admits many declarations which are germene to
declarant's state of mind at a prior time. To illustrate: suppose T's
will is contested on the ground of alleged undue influence of X. The will
was executed -r June 1. On June 15 T seid to W "I am efreid of X." Under

subdivisio:. .2VWe). W may testify to T's statemen®. Ths s%¢i-ment relates T's

state of m - ¢ . 0® the time the statement is made {Jwe 15). Such statement

is releva. - =t3fc of mind pre-existing owm Mz 1. hecrise 1t is reasonable

to infer thas T°s »wtal state on June 15 was likewise nis mental state on
June 1.
In the gbovc resmects subdivision (12)(a) mer:.y declares common-

law doctrines. This i< uwade clear by the following < vlenation which
McCormick gives {p- 5757 and pp. 569-570):

As a later ocutgrowth of the exception forr - sclarstions
of bodily pain or feeling, there evolved the pr.sent
exception to the hearsay rule admitiing staterme.ris or
declarations of & presently existing mental siw ., attitude,
feeling or emotion of the declarant., . . .

The . . . declaration must describe g tren-etisting
state of mind or feeling, but this doctrive is :0: as
restrictive in ite effect as might be supposed. ..nother
principle widens the reach of the evidence. ‘[his is ‘the
notion of the continuity in time of states of wipd. If
a declarant on Tuesday tells of his then intemt .pn to go
on & business trip the next day for his employes, thls will
be evidence not only of his intention at the tf3e of
speaking but of a similar purpose the next day "#hen he is
on the road. And sc of other states of mind.

Moreover, the theory of continuity looks baclkward
too. Thus, when there is evidence that a will l@s been
metilated by the maker his siubsequent declaraticne of a
purpose inconsistent with the will are received % show
his intent to revoke st the time he matilated 1t
Accordingly, we find the courts saying thait whetlgr a
paynent of money or a conveyance wag interded by the donor
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as a gift mey be shown by his declarations made before, at e
time of, or after the act of tramsfer.

This ratiocpale is followed in Celifornia. For example, in Istate of
Anderson, J1A5 Cal. 700, 198 Pec. 40T (1921) decedent’s will was cos tested
on the grovn? ¢” wixws influence of her aunt. Evidcuce was of”erea that
affer exec %..°: the will decedent expressed fear of aer asuni. The eridence
wasg held acmir=¥1.1le, *he court reasoning as follows:

The only exception to the rule against hegrsayv vithia
which [the eviderce] . . . could come is the erption
which admits dec’arations indicative of the dez arant's
intention, feelirg, or other mental state, inci ding his
bodily feelings. But such declarations are com.atent

cnly when they are indicative of the declarsnt's mental
state at the very time of their utterance, and only for the
purpose of showing that mental state. . . . As may be
seen from the foregoing statement of the exception, in
order that a declaration be within it two things are
requisite: (a) the declarstion must be indicative

of the mental state of the declarant at the very time

of utterance, and {b) his or her mental sta'e et that

time must be material to an issue in the cause, i.e.,

heve a reasonable evidentiary bearing upon such igsue. . . .
[The evidence] meets both the requirements necassery in
order to bring a decleration within the exceptien. I

{a) indicated her then state of mird toward her aunt,

and (b) her then state of mind as so indicated was material,
since the fact that she then feared her aunt had a
reasopably direct bearing on what her mental attitude
toward her aunt may have been at a previous and pot far
distant time, when she executed the will.

See also Whitlow v. Durst, 20 C.2d 523 (1942) (issue: yere H and W recon-

ciled on July 16; evidence: thereafter H seid they wonld never be reconciled;
held, admissible, because "When intent is a material element of e disputed
fact, declarations of & decedent made after[wards] that indicate the igtent

with which he performed the act are admissible i1. evidemce as an exception

to the hearsay rule . . ."}; Watenpaugh v. State Teachery' Retirefent, 51

c.2d 675 (2959) (issue: intent with which decedant execyted designation of

-22.
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beneficlary; evidence: thereafter decedent told his wife she vas beneficl wy;
held edmissible because "The declarations of a decedent may be adm esible
under certain circumstances to prove a state of mind at a given tlue

although uttered . . . after that time, on the theory that undexf “hese
circumstances the 'stream of conscicusness has enough continmuity so that

we may expect to find the same characteristics for some distances up or

down the current,'" citing, inter alie, Estate of /nfersonm, supra.)}

Moreover, the holding in Williams v. Kidd is explsinable and supportable

on the basis of this rationale. (McCormick, p. 7570, nuvte 13; McBain, 19 Calif,
L. Rev. at p. 252) There, declarations of the dec)dent showing that at the
time of the declarations he regerded himself as tﬁfl' owner of certain property
were admitted to show that he delivered a deed to'i\l'_l:t'e property at e previous
time without the intent requisite to pass title.

let us now suppose, however, thet on June 15 _'.1 syoke as follows to W:
"I remember thet I was afraid of X lest June 1." Th4is, it seems, is in
the words of subdivision (12){a) "a statement of the declarant's . . .
memoxy or belief to prove the fact remembered or belﬂfmd, " as such, the
statement is inadmissible under subdivision (12)(a). Sowever, it seems
that the statement would be admissible under the State Par Committiee's
proposed subdivision (12)(c).

In the opinion of the staff subdivision {12)(e)} ig not mecesspery to

preserve the rule of Williams v. Kidd (see above). fawewmyr, the Commissisn

should consider whether in 1ts opinion there are otl.qr valid reasons to

approve proposed subdivision (12)(e).

~23-
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As just noted, subdivision {12){a) ani the present
law provide for admitting evidence of a statement showing
an existing state of mind or intent to show the existence

of a state of mind or intent before or after the ieclarstion where such

state of mind or intent is sought to be proved. Watejpsugh v. State

Teschers' Retirement, 51 Cel.2d 675, 336 P.2d 165 (15%9). Also, es provided

both in the rule and by presemt law, a declaration showing an existing state
of mind or intent is admissible to prove future acts ©r conduct of the declar-

ant. People v. Alcalde, 2k C21.23 177, 148 P.2d 627 . 1944). Generally, too,

as provided in the rle, a declaration showing an exi.®wing stete of mind

is not admissible to prove past acts or conduct of thy declarant, I

this limitation did not exist, the hearsay rule woulil te repealed insofar
as the declarant's statements relate to his own cond ct. (His statement,
"I went to Boston," would be admissible to show his .ita.te- of min
that he thought he went to Boston -- which is relevaniy to shuw that he
aectually went there.)
However, there is & major exception to tlie restrigtior thet

existing state of mind is not admissible to prove past. .ﬁ:‘tl vr gonduct.

In will cases, the declaraticn of a decedent that he haa made g will is
admissible to shoy that he actually made a will. Estate\ﬁ_ riegn,
198 Cal. 1, 242 P, 939 {1926). Also, the dec_aration of td.eceo.ent l
that he has & vill in existence is edmissible to show that the decedept

did not do an act, i.e., did not revoke the will. Estate off Tompson,

=t
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44 Cal. App.2d T7h4, 112 P.2d 397 (1941). The Uniform Rule would exclude

such evidence as it 1s presently worded. It provides that the declarsnt's

gtatement of "memory or belief" is not admissible "to prove the :‘act
remerbered or believed.” Hence, a decedent’s statement that he has

or has not msde a will or revoked or did not revoiz s will would be

insdmigsible to prove that fact, even though such a statement might be

admissible to show the intent with which the <is-uted fact was done if

there was independent evidence that the disputed fact was done.

It is true that the rule in the will cases : 5 not based bn a logicel

analysis. But it is a well established rule in (mlifornia and elsewhere.

Therefore, the staff has revised Rule 63(12) to 234 language to codify

the rules set forth in the will cases. To be per;'sotly consistent,

the language might be broadened to apply to the dedyd and gift cases.

But this would go beyond the existing law and the ytaff believes that

the exception dealing with declarations sgeinst intjrest will deal
adequately with the deed and gift cases. TIanguage , s
been added to Rule 63(12) ae set ocut in the attached, tentatiwe

recomzendation to codify the exception relating to will casses.

Rule 63(13)

The Commission and State Bar are in agreement on t}sia subdiision

which, ss revised, embodies the present Uniform Businest’ Records as

Evidence Act s enacted in California, Since the approvrtl of thig rule,

though, the Legislheture added Section 1953f.5 to the Uni:!prm Act in

25
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1955. This section provides:
Sublect to the conditions imposed by Section 1953f,

open beook accounts in ledgers, whether bound or unbound,

shall be competent evidence.

Assemblymen Henna, who introduced the bill to ensct this se!ion,
has explained that it was introduced

"because of certain trial court determinations which

ralsed the guestion whether or not card files used in

business machines came within the acceped Jefinition of

'open book mccounts’; the technicsl @istinction being

made on the baris *iaat a book would be bound in some

manner. We felt that thie section of the code should

keep pace with the business procedures being utilized by

a large numdber of wholegale and retail merchants. We

are advised that our bill made this inclusion clear.”

A related bill was also introduced by Assemblymsn Banna whioh
resulted in the enactment of Section 337a of the Code of Civil Procedure.
Thig section now defines "book account" to mean a deta’led record of
transactions between a debtor and creditor entered in iae regular course
of business and kept in a reasonably permenernt form su¢h as & bound
book, sheets fastened in a bock or cards of & permanent character.

The staff believes that Section 337e of the Code of' Zivil Procedure
adequately solves the problem revealed by Assemblyman .iat-a. The staff
believes the problem is primarily a limitetion of actic g roblem, for
there is no requirement in the Uniform Business Records . Svidence Act
reqguiring the business records to be in #n "open hook.” 1% the most, all
Section 1953f.5 does is make explicit tie liberal case-lew rule. It may,
however, have the unintended effect of Jimiting the provis!ns of the
Uniform Act as it was construed by priox cases. Witkin's Q. ifornia
Evidence at pages 323-32L states:

The common law rule called for "original entries" or
"books of original entry," on the thpory that these were

=26
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more likely to be accurate than copies subsequently enterel.
Business practices, however, often made literal compliance
with this reguirement impossible. And modern cases, botb
before and after the Uniform Act (which eliminates the
requirement), tend to admit records kept under any kind cf.
bookkeeping system, whether original or copied, and whether
in book, looseleaf, cerd or other form. [citing many ceses
-~ sutomobile repair shop; work cards transcribed by bock-
keeper); {construction job; foreman's daily report sheets);
contrector's time-book for conmstruction work); {pumper's
daily gauge reports, run tickets, etc.}; (lien claimant's
informal "composition book” containing his entries of hours
worked and materials used); {duplicate sales tag entered
on permanent “hard sheet" comparable to ledger leaf ~-
Burroughe Bookkeeping Machine System); {linen service;
duplicate delivery tag or ticket showing emounts delivered
on particular dates); (ambulance company “"trip ticket™ and
"log book"); (Veterans Icen appraisal file kept by bank);
{chain store produce clerk's tally sheet)])

The Uniform Act refers to the record of "an act,

condition or event,” i.e., its coverage goes beyond book-

keeping entries of debit and credit. A special report, or

report of a nonrecurring act or event, may be received if

it was made in the course of business or professional auty.

[citing cases]

Accordingly, the staff does not recommend the amendment of subdivision
{13) of Rule 63 to include the matter added to the Uniform Act in 1959.
The matter is brought to your attention, thcugh, for the Rule as

approved does not include the 1959 addition to the Uniform Act.

Rule 63(15)

The porthern section of the State Bar Committee has approved thie
subdivision as proposed by the Commission. The southern section, however,
would prefer the language contained in the U,R.E. with the following
language added at the end:

+ « « provided thet such findings could have theen
testified to by said public officer ar empicyee had he

been called as & witness. The fact that a public officer
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or employee hes made findings of fact or drawn conclusions

shall constitute prime facie proof that he was qualified

to do so, provided, however, that no such reports or findings

of fact shall be admissible if offered in evidence by or on

behalf of any such public officer or employee makifig or

participating in the meking of such investigation or

written report, or by or on behalf of any perty, government

or govermpentel suthority under whoee Jurisdictism,

authority, control, or supervision, or at whose request

such investigation or written report was mede, usless

such report or finding of fact is admissible wrirr &

statute or ordinance or rule expressly authorizing ite

admissibility.
The northern section has not reached a final conclunios: on this proposal
by the scuthern section.

The language suggested by the southern section apppare te be directed
at an ambiguity in the Commission's draft. The meanirg »f “"staptements
of fact" is somewhat unclear. Does it mean a stetemeny »f "a thing

done" (Webster's) whether or not the declarant perceived the thing

reported? Or does it refer only to those things which tiy: declarest
perceived? 1Is the declarant's statement thet the green cr:_qf"'went thaough
the red light eny less a statement of fact because it 1e bt.sed upon lgs
conclusions from the statements of witnesses, the locatton;ﬁf the cars,
skid marks and other matters which he perceiwd? _

The langusge proposed by the southern gection answets thiis importent

question by extending the exception only to fi:_..f..l.ngs thet $hec declarant

~28~
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could have testified to if he had been called as a witness.

This is in accord with the existing Celifornia law, As is indiceled

by the following quote from Witkin, California Evidence, 1. 333:

The usual official statement received in evidenca i@
one which is based upon the performsnce of duty or pers:ial
observation of facts by the official, and this satisfies
the knowledge requirement . . . » On the other hand, the
official report of an investigation mey be based in whol¥
or in part on information gained from others or conclusivas
of the official. Although Uniform Rule 63(15)(c) apprwed
the admission of such a report, the general tendency oi % e
courts is to exclude matters which would not be permitted
as testimony of the officer on the stand. (See Unif. Ryas
63(15), Comment [pointipg out that proposed rule goes

beyond common law, and justifying departure by reg_uiremej’a—"

of notice to adverse partyl; . . . .)

So far as the "conclusions" of a public olficer ¢r employi'e are
concerned (hie opinion based on the facts he olserved), the sm\'hegn
section's proposal would make the report itself orims fRele eviiqiﬁe of

the qualifications of the declarant to draw suca concluajons {i.€.,7

give such opinion evidence).

Under the scuthern section's language, the questioﬁ arises whethey
the court should exclude reports if it cannot determine wigther the
declarasnt perceived the events reported. In Maclean v. Sg Francing,

151 Cal. App.2d 133, 311 P.2d 158 (1957), the trlal court egcluded &

police accident report because it did not show whetber the fecte reported

were based upon the declarant's observations or -ipon the statequents of

bystenders; but the officers who prepared the ragort were call§f and
testified on the matters of which they had kpowledge, using the geport
to refresh recollection. Under the Commissian'e :proPosed languagy, it

might be held that such e report should be reeei ei, for It contaived a

statement of facts and the officer who prepamed th4 report had the Ruty
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to investigate the facts and prepare the report. But apparenily the
southern committee's langusge would require the cowrt to detet aine that
the declarant could competently testify to the matters reportel 'sefore
the report could be recelved.

If the Comission did not intend to let reperts into eviderne: unless
the reporting officer bhad first-hand knowledge of the reported fapis or
vas gualified to form an opinion from the Facts 2e persocnslly ohserved,
the staff suggests that this subdlvision be modified as follows §) make
this intent clear:

(15) Subject to Rule &4, a stadement{s) [e£-faet]

contained in & written report made by a pat”4c officer or

employee of the United States or by a publis officer ar

employee of a state or territory of tie Un't: & States, if

such statement would be admissible if pade by him at the

hearing and the judge finds that the mpking [dheree] of
the report was within the scope of the duty ! such officer
or employee and that 1t was his duty te: | 7
{(a) Perform the act repo.fted; or ‘
(b) Observe tbe act, condition en event“:"’veported; or i
(¢) Investigate the facts conceywming tig mct, condi-
ticn or evert. *
One further revisipn to subdivision (§5) shou!-.j.be considered by
the Commission. Subdiwvisica {15) is, of ceurse, in’éinded to include
officlal records made by a piblic officer gr employa'.. However, the
section epplies only to "ye:orts” made by § gublic o:l-_ﬁcer or employee.

It might be desirable 1o insert after "wri§ten Tepor¥, the words "or
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official record" and after the word "reported" in paragraphs (a) and [b)

the words "or recorded.”

Rule 63(16)

The southern section of the State Bar Committee concurrer with the
Conmission except for the elimination of the reference to Rule 64, The
northem section ob.jécts to the elimination of the reference to Rule 6k
end recommends that the subdivision be limited specifically to the types
of reports that are mede for vital statistics purposeg, such as birth
certificates,merriage certificates and death certificates. Unless the
subdivision is so limited, the northern section recormends that the
subdivision be limited to "statements of fact" cogtained in the writing. '
The northern section, too, believes that the language, ¥. . . authoriged
by & statute of the United States or of a state or territory of the
United States to perform, to the exclusion of perguns nog so aubherized,
the functions reflected in the writing . . .", is unclear.

Concerning the elimination of the reference # Rule £4, see the
comment below relating to subdivision (17), (18) amd (19).

One further revision of subdivision {16) should be coesidered by

the Commission. The staff believes that subdivision (16) wauld be

improved if it were revised as follows:

(16) A statement contained in s written remort [vedtirsgs]

made by & person [pewsems] other than & public [s8fiecera-er

employees ] officer or employee [as-a-reserdy-repers-or-Einding

of-faet], 1f such statement would be admissible i} made by him

at the hearing and the judge finds that:
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{(a) The maker was authorized by & statute of the hi
States or of a state or territory of the United States to
perform, to the exclusion of persons not so authorized, the ' ,f-'
functions reflected in the [weiting] report, and was yequired
by statute to file in a designated public offce a wrilttea
report of specified matters relating to the p pformamce of
such functicns; and
(v} The [weiting] report was made and f.led as g0

required by the statute.

Rule 63 (17), (18) and (19)
The State Bar Committee does not agree with th eliminat§on of

"Subject to Rule 64" from these three exceptions. {31 a practiesl

matter, it is difficult to understand why the imtrec :wction of ag

original officisl record should be subject to Rule £} [under Rulq 15]

when the introduction of a copy of the record is not subject to Rule &4

[under Rule 17). The Bar states that it "has foupl itself unable t4

understand this sction.” t

Rule 63{20)
The State Bar Committee disapproves of this rule. It further
recommends that, if the Commission recommends the R{le, the rule should

be smended to indicate the judgment is not conclusige but "tends" to

prove the necessary fects.

Rule 63(21)
The State Bar Commitee believes the subdivigion % somewhat

unintelligible. The Committee states that it believes that any change in

-32-
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the rules set forth in Civil Code Section 2778 {governing the jelation-
ships between indemnitors and indemnjtees) would be unwise. The Committee
suggests s revision which would read as follows:
(21) Where under the law of this State e judgment againrt
& parson vho is entiftled to be indemnified o©r exonerated by
another against a liability is not concluei-re in any subsequestt
action which the former may bring against tke latter for irdemnity
or exoneration, such judgment msy be coffered iy evidence by the
former in any such action as prime facie evid zge of the facts

determined thereby.

Rule 63 (23) and (24)

The Bar Committee had approved these rules v.s aidizinally proposed

and hes not taken a position on the language refating to ante litem mctem

which has been edded. The Southern Section hes Jesergations about the

precise language with which the ante litem moteng q1 4l ificetion has be¢n

added. It comments that "to exceed or fall shor§ ¢ tiye truth” seems to
be meaningful only with respect to statements compe;ning age. Jn addition, f
the Southern Section believes that "existing contgovirsy”™ 1s too vague
and cen be interpreted to include backyard argumer@s. I} belieyas that
the subdivision should be reworded so that it cleagly refers to a legal
controversy of some sort.

The Southern Committee also reports that there §3 subsfantisl pgpinion

smong 1ts members that the ante litem motem gqualificgti(wm shguld go to

the weight of the evidence, not its admissibility.
The complaint conceéyuing the words "to exceed or Jall shqpt of the

truth" might be met by revising them to read "to deviute from Hphe truth.”
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Rule 30.

The State Bar Committee suggests that the subdivisicn be revlis:i
to read as follows:

(30) Evidence of [eiatements-o£] metters, other than

opinions, which are of general interest to persons engeged ia

an occupation, contained ia a tabnlat:lon! list, directory,
register, [peviedseai] or other published compilation [%e
prove-the-sruth-of-any-relevani-master-go-stated] 1f the
judge finds that the [ecompilstien-ie-published-for-use]

information is ggheralll used and relied upon by persons

engaged in that occupstion [smd-is-generaliy-used-and-reiied

upen by~&hem] for the pame purpose or for purposes for which

the information is offered in evidence.

The phrase "to prove the truth of any relevent matter so stated”
which the Bar has stricken in its suggestion is probably unnecessary, for
under the basic statement of Rule 63 the evidence is not hearsgpy if it is

not introduced for that purpose.

Rule 63(31). |

The Bar Committee reports thet its northery. section app ‘.es of
the action of the Commission, but the southerr section prefer‘:'bhﬂ
original propossl contained in the URE with the following modigitcations:

{31) A published treatise, periodical or pamphlet o*-—

a subject of history, science or art to prove the truth »f )

a matter stated therein if the judge [bajies-Judieiai-nstice—

er-a-witness-expev-in-the-subject-dealifsea] finds that tpq(

treatise, periodical or pamphlet is a rel;able authority in

the subject.
=34~
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However, the southern section reports that, in the intexest of
unanimity, it is willing to accept the action of the Commission and

the northern section.

Rule 63(32).

The northern section of the State Bar Committee hag pot comsidered
thie addition to the Uniform Rules. The southern section believes
that the language is inexact. It states that "any bearssy evidence
not admissidle under subdivisions (1) through (31)" indicaves thet
these subdivisions state rules of inadmissibility. Actualh} it is
Rule 63 that declares certain evidence is not sdmissible and gul-
divisions (1) through (31) merely declare that certain evidenaagas not
inadmissible. The southern section suggests the following reviajon
of subdivision (32):

{32) Any bearsay evidence not sdmisstble under

[subdivisicns~{d)mthaough-£3d)-a€] this Rule 63 but

declared by eome other law of this State to be admigsibie.

The revision suggested above is not technically accurate 'beémse
subdivision {32) will be a part of Rule 63 and will provide that the
heareay rule does nod prevent the admission of certain hearsay evidence.

A technically accurate subdivision that will meet the‘gbjéct-:lon of
the southern sectiorn is set out below:

(32) Any hearsay evidence [met-rdméssibie-under]

that does not fall within en exception provide} by sub-

divisions {1) through {31) of this rule, but ig declared

by some other law of this State to be #dmigsible.

The changes spown sbove are directed to subrdvision £32) ns approyed by
the Commission.
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flowever, it is difficult to see why it is necessary to determine thwnt
the hearsay sought to be introduced is inadmissible under Rule 53 before
reliance may be placed on another law. The same result might Ls schieved.
if the subdivision were revised to read:

. {(32) llearsay evidence declared to be admissible by

any other law of thia State.

This suggested revision has been incorporated in the tentative recommendation.

Rule C3A.
Rule 63A was approved by the Commission in substantially the following

form:
63A. Where hearsay evidence falls withis an exeepting provided
by subdivisions (1) through {31) of Rule 63 sl when guch evidence
is also declared to he admissible by sone la:w of this Stgfe other
than such subdivision, such subdivision shall got be qonstrued to
repeal such other law,

The northerm section of the Bar Committea has ngt consﬁered tivgs rule.
The southern section has approved it.

The staff suggests that Rule 63A be revised to sgve othdy lews both ;
consistent and inconsistent with subdivisions (1) through (31) &f Rule 63. The
following language is suggested: '

63A. Where hearsey evidence is declared to b

admissible by any law of this State, nothing in Ruly 163

shall be construed to repeal such law.

This suggested revision has been incorporated in the téntatifa'

recommendation.

-36-
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C The Bar Committee has agreed to the irclusion of a reference to
Rule 63(29) in this rule. But it reports that it is unable to understand
the action of the Commission in deleting the references to subdivisions (16),
(17), (18) and (19). As pointed out previously, there does seem to be
some inconsistency in this action of the Commission. An original officisl
record must be served under Rule 64, but a copy of the same record is
admissible without such service. A record of an action by & public official
must be served under Rule 64, but an official report of an action by scmeone
other than & public official is not subject tc this requirement. Under Rule
63(15) a report of s marriage performed by a Judge is inadmissible unless
Rule 64 is complied with, but under Rule 63(16) a report of e marriage

performed by = minister is admissible without complying with Rule 64,

—~ Rule 66.

The second paragraph of the proposed Law Revision Commisgion comment to
Rule 66 is not in sccordance with Professor Chadbourn's anaslysis of this Rule.
Professor Chadbourn does not believe that the rule spplies to a.n; more than
"double hearsay.” His study on this rule raises the possibility .fihat the
mle may be construed to exclude triple hearsay. The staff, hawe;.rqr,
believes that multiple hearsay may be reached by repested applications of
Ruie 66. For instance, if former testimony (Rule §3(3)) is to en admi#pion
{Rule 63(7)) arnd is sought to be proved by a propesly asuwthanticated copy
(Rule 63(17)) of the officisl report (Rule 63{15)) of such testimony, the
copy is within an exception and ie not inadmiseible on the ground thaet it
is offered to prove the official report of the testimony, for the orficial.%_
report is within an exception. The official report is nok insdmissible

e
- on the ground that it relates prior testimony, for the -rier testimony -6
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within an exception. The former testimony is not inadmissible on the grouni
that it includes an admission, for the sdmission is within an exception.
However, if the Commission believes that Rule 66 is not sufficiently
clear, the staff believes that it may be clarified by revieing it to read
as follows:
Rule 66. A statement within the scope of an exception to
Rule 63 is not inadmissible on the ground that [i%-imeiuvdes-a
siatemeni-made-by-unother-deetarant-and-ig-offered-to-prove-the
4zush-of~she-inaluded-statenent-+f-sueh-ineluded- statemens-isaeds]

the evidence of such statement 1is hee.rsa; evidence 1if the hea.rsg,y_'

evidence of such statement consists of one or more statements

each of which meets the requirements of an exception toc Rule 63.

Professor Chadbourn included in his study sncther suggested revision of
Rule 66 in order to solve the problem. However, he did not recammend its
approval because he believed the courts would work out the solution to the
problem without legislative guidance. His proposed revision is as follows:
66. A statement within the scope of an exception to
Rule 63 shall not be inadmissible on the ground that it
includes [a—statemat—ude-by—aaather—deeiaeaa%] one Or more

statements by an additional declarant or declerants and is

offered to prove the truth of the included statement or
statements if such included statement [s#4sedf£] meets or such

included statements meet the requirements of an exception or

excgztion -

i
1

]

MJIN 0502




C

Y

Adjustments and Repemls of Existing Statutes

The adjustments and repeals set out in the draft of the tentative
recommendetion are in accord with decisions previcualy mede by the
Commission except as noted below.

C.C.P, Section 1951 has been revised to conform it to Rule 63(19).
This is in accord with a previous decision by the Commission but the
Commission has never considered whet changes should be made in Section
1951 to conform it to Rule 63(19).

C.C.P. Section 2047 has been revised to make it consistent with
Rule 63(1)(c) and to delete the last sentence which is superseded by
Rule 63(1)(c). The Commission has never considered the gpecific revision
suggested In the draft of the tentative recommendation,

Additional edjustments of existing statutes will be recommended in

the Supplement to Memorandum No. 7{1961) (to be sent).

Respectfully sumitted,

Jchn H. LeMoully
Executive Secretary
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Supplement to Memorandum No. 7(1961)

Subject: Study No. 34{L) - Uniform Rules of Evidence
(Hearsay Evidence)

REPEAL, AND ADJUSTMENT OF ADDITIONAL CODE SECTICNS

In Memorandum No. T(1661) the staff indicated that & further recom-
nendation would be made relating to the revision of existing code sections.
The sections discussed in the present memorandum have not been previously
considered by the Commlssion. The staff believes that certain adjustments
are needed in ‘the sections hereinafter mentiocnad in order to mske them

consistent with the actions taken by the Commission on the Uniform Rules.

",

L Attached to this memorandum on bilue paper are the staff's suggested

additions to the Commission's tentative recommendation.

REVISION OF CODE SECTICNS RELATING TO
THE ADMISSION OF DEPOSITIORS IN CIVIL ACTIONS

Subdivision (4)(3) of Section 2016 of the Code of Civil Procedure
sets forth certain conditions under which a deposition may be used as
evidence in a civil action. These conditicns are almost, but not quite,
identircal with the conditions which must be met to qualify a person as
"unavailable as & witness" under Rule 62(6). The staff believes that
the conditions for the admisgibility of depositions taken in the same
action should be no different -- and certainly no more stringent -- than

the conditions for the admissibility of testimony taken in a former action

MJN 0504
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under Rule 63{2a) and Rule 63(3)}. Therefore, the staff recommends the
substitution of the "unavailsble as a witness" standard for the language
used in subparagraphs (1) through (iii) of paragreph (3) of subdivision

{d) of Section 2016.

REVISION OF CCDE SECTICNS RELATING TO CONFRONTATICON, DEPOSITIORS

AND FORMER TESTIMONY IN CRIMINAL ACTIORS

Penal Code Sections 686, 882, 1345 and 1362 relate to the right of a
defendant to confront witnesses and the conditions under which depeositions
and former testimony may be admitted in criminal actlions. These sections
are not only inconsistent with the Commission's actions on the Uniform

Rules, they are inconsistent with each other,

The standard of unavailability

Section 686

Section 686 grants the defendant in a criminal trial the right to
confront the witnesses sgainst him., Three exceptions are stated:

{1) Where the charge has been preliminarily exemined and the testimony
taken down in the presence of the defendant and subject to the defendant’s
right of cross-exsmination, "the deposition of the witness may be read,
upon ite being satisfactordily shown to the court that he is dead or insane
or cannot with due diligence be found within the state";

(2) Where the testimony of a prosecution witness who is unable to
give security for his appearance has been taken conditionally in the presence
of the defendant and subject to the defendant's right of cross-examination,

"the deposition of the witness may be read, upon its being satisfactorily

-De
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shown to the court that he is dead or insane or camnot with due dilligence
be found within the state"; and

(3) Where testimony has been given on a former trial of the action
in the presence of the defendant and subject to the defendant’s right cof
cross~examination, such testimony may be edmitted if the witness is "deceased,
insane, out of Jurisdiction” or “cannot with due diligence, be found within
the state,"

These standards for the admission of depositions and former testimony
are inconsistent with the Unifcom Rules as approved by the Commission.

Rule 63(3) provides that the former testimony of a person who is umavailable

as a withess may be admitted in criminal proceedings (a) where the ge-

fendant offered the testimony on his own behalf in the former action, or
(c) where the former acticn was a criminal proceeding against the defendant
and he had the right and opportunity to cross-exemine the witness at that
time with & similer motive.

Thus, if Section 686 is left umnmodified, the testimony of a witneas
at the preliminary examipation of the same action and the testimony of a
witness uneble to give security for his appesrance taken by deposition in
the same action will be admissible only if such wiitness is dead or inssane
or cannot be found within the State; but the testimony of a witness in -
former action (including a former civil action) may be admissible if the
wvitness 1s unavailable for any of the reasons specified in Rule 62(6) --
e.g. privilege, disqualificetion, death, physical or mental disability,
abgent beyond the reech of the court's process, or the proponent can't
find him.

8imilarly, if Section 686 is left ummodified, the testimony of a
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witness at a former trial of the same action is admissible only if the
witness is dead, insane or out of Jurisdiction; but the testimonmy of the
witness at a trial of a different action may be admissible if the witness
is unavailable for any of the reasons stated in Rule 62.

For the seke of consistency, the staff recommends that Section 686
be amended to provide that the former testimony referred to therein is
admissible when the declarant is "unavailable ag a witness within the
rmeaning of Rule 62 of the Uniform Rules of Evidence."

Sections 882, 1345 and 1362

There is & further difficulty with Section 686. It is inconsistent
with Sections 1345 and 1362 even though all of these sections were enacted
in 1872. Section 1345 appears in a chapter dealing with the teking of
depositions of witnesses who may be unable to appear at the trial {the taking
of the deposition is referred to as a "conditional examination” of the
witness). Section 1345 provides that the deposition, or a certified copy
thereof, may be read in evidence if the witness is unable to attend by
reason of "death, insanity, sickness,” "infirmity" or "continued absence
frem the state." Section 686 recognizes only death, insenity and absence
from the State as grounds for reading a depositicn.

Section 1362 appeers in a chapter dealing with the depositions of
material witnesses for the defendant who are out of the State. Here, the
deposition may be read if the witness is unsble to attend from "any
cause whatever.”

So far the differences between Section 686 and Sections 13k5 and 1362
have merely been inconsistencies in principle. However, by virtue of the

provisions of Section 882, there is a direct conflict between Section 686

b
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and Section 1345. Section 882 appears in & chapter dealing with the taking
of depositions of material witnesses who cannct give security for their
appesrance. It provides that the deposition of such a witness mey be used
upcn the trial "except in cases of homicide, under the same conditions
as mentioned in section thirteen hundred and forty-five." Thus, 882 and
1345 provide that a deposition of & witness who cannot give security may
be read where the witness is dead, insane, sick, infirm or absent from the
State; but 686 provides that such a deposition mey be reed only where the
witness 1s dead, insane or absent.

The staff recommends that these inconsistencies be eliminated by
substituting the standard used in Rule 63(3) -~ that the declarant is
"unavailable as a witness'" -- in both Sections 1345 and 1362. This change
will also prevent s defendant from using a deposition under these sections

if the defendant csused the unavailability to prevent the deponent from

appearing.

Cases in which depositions may be used.

Another matter should be noted also. Section 882 provides that the
deposition of a witness for the people who is unable to give security for
his appesrsnce mey be read "except in cases of homicide.” Section 686, in
referring to the reading of such a depositicn, does not mention any
limitation =22 to the nature of the case in which the deposition may be
read. Section 1345, which deals with depositions of material witnesses
who are about to leave the State or who will be unable to attend the trial
because of sickness or infirmity, is subject to the provisions of Section

1335, vwhich provides that the people may not take the deposition of such

5=
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a witness in death penalty cases. The staff recommends that the "homicide"
limitation contained in Section 882 be incorporated in the porticn of Section
686 that desls with the reading of the deposition of a witness unable to

give security for his appearance. The staff does not recommend any other
adjustment of these sections insofar a& the "homicide" or "death penalty”
limitations are concerned, for there is no direct conflict between the

sections even though the principles are somewhat inconsistent.

Former testimony in another action.

Ancther matter should also be noted. Section 686 purports to list
all of the situations in which & defendant does not have the right to
confront the witnesses against him. It makes no exception for the
situations that are covered by Rule 63(3){(a} and (c) -- testimony in a
former action introduced by the defendant and testimony in a former criminal
actlon in which the defendant had the right ani opportunity to cross-examine
with & similar motive. The enactment of Rule 63(3) will not, of its own
force, meke the evidence listed therein admissible. Rule 63(3) merely
states an exception to Rule 63. That is, subdivision (3) merely provides
that nothing in Rule 63 will make therevidence mentioned in subdivision (3)
inadmissible, Hence, it is possible that Section 686 would render such
evidence insdmissible despite the enactment of Rule 63(3). Therefore,
the staff recommends that Section 686 be amended to permit Rule 63(3) to
operate as an exception to the right of confrontation as well as an

exception to the hearssy rule.

Use of depositions taken in the same action under Sections 1345 and 1362.

Section 686, too, does not refer to the deposition evidence which is

-6-
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adnissible under Sections 1345 and 1362. For some reason, insofar as
depositions are concerned it refers only to the type of deposition taken
under Section 882. If Sections 1345 and 31362 mean what they say -~ that
the depositions there mentioned may be read by either party at the trial --
Section 686 should alsc be amended to indicate that this may be done
fdespite the right of confrontation.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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If the recommendstions made in the Supplement to Memorsmndum No. 7
(1961) are approved, the following materisl should be added to the section
on Adjustments and Repeals of Existing Statutes that is contained in the

tentative recommendation on hearsay evidence:

Code of Civil Procedure

Section 2016, This section should be revised so that it conforms to

the Uniform Rules. The revision merely substitutes "unavailable as a
witness" for the more detailed language in Section 2016 and makes no
significant substantive change in the section. The revised portion of the
section would read as follows:

{d} At the trial or upon the hearing of a motion or an
interlocutory proceeding, any part or all of a deposition, so
far as admlissible under the rules of evidence, may be used against
any party who was present or represented at the taking of the
deposition or who had due notice thereof, in accordance with any
one of the following provisions:

(~)} Any deposition may be used by any party for the purpose
of contradicting or impeaching the testimony of depcunent as a
witness.

(2) The deposition of a party to the record of any eivil
action or proceeding or of a person for whose immediate benefit
sald action or proceeding is prosecuted or defended, or of
anyone who at the time of tsking the deposition was an officer,
director, superintendent, member, agent, employee, or managing
agent of any such party or person may be used by an adverse

party for any purpose.
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{3) The deposition of a witness, whether or not a party,
may be used by any party for any purpcose 1f the court finds:

{1) that the witness is unavailable as a witness within the

meaning of Rule 62 of the Uniform Rules of Evidence; or {deads

er-{ii)-that-the-withess-is-at-a-greater-dissance-thar-1250-niles
fvom-the-pinee-of-trial-ov-hearingy-op-ig-out-of-the-Shatey
vpless-it-appears-that-the-sbsenca~af-the-vitness-wvas-prosured
by-bhe-parby-effering-she-depesitions-op-{ili)-that-the-withass
is-ynakle-to-attend-or-testify-beenuse-ef-agey-pgickressy-infimmityy
er-imprisonmenti-or-{iv)-that-the-party-offering-the-deponitien
bag-baen-unabla-se-procure -bhe-attendanca-sf-the-witness-by
subpeenay-er-{v)] (1i}upon application and notice, that such
eXceptional ecircumstances exist as to make it desirable, in

the interest of justice snd with due regard to the importance
of presenting the testimony of witnesses orally in open court,

to allow the deposition to be used.

Penal Code

Section 686. This section should be revised to read:

666. In a criminal action the defendant is entitled:

1. To a speedy and public trial.

2. To be allowed counsel as in civil actions, or to appear
and defend in person and with counsel.

3. To produce witnesses on his behalf and to he confronted
with the witnesses agsinst him, in the presence of the court,

except [Shat] :
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(a) Where the charge has been preliminarily examined before
a comnitting magistrate and the testimony taken down by question
and answer in the presence of the defendant, who has, elther
in person or by counsel, cross-examined or had an opportunity

to eross-examine the witness, the testisony of such witness at

the preliminary examination may be read if the judge finds that

he is unavailable as a witness within the meaning of Rule 62

of the Uniform Rules of Evidence. [3-sz]

(b) The deposition of a witness taken in the action may

be resad to the extent that it is otherwise admissible under the

law of this State. [where-the-testimsny-of-a-witnecs-on-bhe

part-af-the-pecpliey-Whe-1ie-unable~te-pive-peenrity-for-his
sppecraneey~-kas-beer-taken-eonditicnniiy-in-the-like-manpner-in
the-gresenee-ef—the-éefendant,;whe-hasg—either-in-persen-er-by
g5HRERL; ~A¥eB6~exanined -oF-had-an-oppertunity ~to -eFoss~EXaRIRe
the-witnessy-the-deposition-ef-puah-withess-ray~ba-roudy-upen
i5g-being-sabisfaetorily-shown~-te-the-eeurt-that-he-is-dead-ox
inpaRre -o¥ -eaRRet ~with-due-diligensa-be~faund-vwithin-the-gbates ~and |
(2) [exeept-nise-that-in-the-sase-of-sfferses-hereafier
eemmitici] The testimony on behalf of the pecple or the defendant
of a wituess [@eeessed;-incanes-sub-of-urisdietions-or-whe
esrnet-visk ~due-diligoneey-be-found-within-tke-agtatey] given on
a former *+rial of the action in the presence of the defendant
who has, either in person or by counsel, cross-examined or had

an opportunity to cross-examine the wiltness, may be admitted

if the Judge finds that the witness is unavailable as a witness

w1l
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within the meaning of Rule 62 of the Uniform Rules of Evidence.

{d) The testimony given in a former action or proceeding

may be admitted to the extent that it is ctherwise admissible in

& criminal action under the law of this State.

{e) Hearsay evidence may be admitied to the extent that it

is otherwise admissible in a criminal action under the law of

this State.

The amendments to subdivisions {a) and {c) {which substitute the
phrase “"unavailsble as @ witness" for the phrase "dead or insane or
cannot with due diligence be found within the state" or a similar phrase)
would make the standerd for the admission of former testimony in the same
action identical with the standard for edritting former testimony in a
prior action under the provisions of Rule 63(3).

Subdivision (b) has been revised to reflect existing law. The pro-
vision vhich has been deleted from this subdivision inaccurately states
the condltions under which s deposition may be admitted under the provisions
of Penal Code Section 882 and entirely fails to provicde for the admission
of depositicns as provided in Penal Code Sections 13245 and 1362.

Sutdivisions (d) and (e} have been added so that Fenal Code Section
686 will cousletely and sccurately cover the subject of confrontation.

Secticns 1345 and 1362. These sections should be revised so that

the conditic..e ‘ur admitting the deposition of a witness that has been
token in ohe -1 action are consistent with the conditicns for admitting

the testimonr of a witness in a former action under Rule 63(3)}. The

+eaviged sactlors would read:
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1345. The deposition, or & certified copy therecof, may be
read in evidence by either party on the trial {y-upen-its-appesring

if the judge finds that the witness is [unable-te-attendy-by-reases

ef-his-8egthy-insanibyy-pickressy-or-iafirmity; -op-of-his-continued

absenee-fyeh-bhe-sb8%e | unavailable as & witness within the meaning

of Rule 62 of the Uniform Rules of Evidence. [Upon-reading~she

depositien-in-evidences; ] The same objections may be taken to a

gquestion or answer contained [$hereim] in the deposition as if

the witness had been examined crally in court.
1362. The depositions taken under the commission may be read
in evidence by either party on the trisl [y-upen-it-being-shevwa]

if the judge finds that the witness is [unable-te-abiend-Erem-any

eause~vhatever;-and] unavailable as a witness within the meaning

of Rule 62 of the Uniform Rules of Evidence. The same objections

may be taken to a question in the interrogatorles or to an answer
in the deposition [y] as if the witness had been examined orally

in court.

18-

]

MJIN 0515




Supreme Court of California

Jorge E. Navarrete, Clerk and Executive Officer of the Court

STATE OF CALIFORNIA
Supreme Court of California

Electronically FILED on 5/13/2020 by Tao Zhang, Deputy Clerk

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: BERROTERAN v. S.C. (FORD MOTOR COMPANY)

Case Number: S259522
Lower Court Case Number: B296639

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: fcohen@horyvitzlevy.com

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type Document Title
BRIEF S259522 OBOM FordMotorCompany
REQUEST FOR JUDICIAL NOTICE S259522 MJN FordMotorCompany
ADDITIONAL DOCUMENTS S259522 01 of 14 - Exhs. to MJN
ADDITIONAL DOCUMENTS S259522 02 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 03 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 04 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 05 of 14 - Exhs. to MJN
ADDITIONAL DOCUMENTS S259522 06 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 07 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 08 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 09 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 10 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 11 of 14 - Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 12 of 14- Exhs. to MIN
ADDITIONAL DOCUMENTS S259522 13 of 14 - Exhs. to MJIN
ADDITIONAL DOCUMENTS S259522 14 of 14 - Exhs. to MIN

Service Recipients:

197983

Person Served Email Address Type| Date/ Time
Frederic Cohen fcohen@horvitzlevy.com e- 5/13/2020 3:42:05
Horvitz & Levy LLP Serve |PM
56755
Millie Cowley mcowley@horvitzlevy.com |e- 5/13/2020 3:42:05
Horvitz & Levy LLP Serve |PM
Steve Mikhov stevem@knightlaw.com e- 5/13/2020 3:42:05
Knight Law Group Serve [PM
224676
Cynthia Tobisman ctobisman@gmsr.com e- 5/13/2020 3:42:05
Greines, Martin, Stein & Richland LLP Serve |PM

Connie Gutierrez
Faegre Drinker Biddle & Reath LLP

connie.gutierrez@dbr.com  |e- 5/13/2020 3:42:05
Serve [PM




J.Alan Warfield

jalanwarfield@polsinelli.com

e_

5/13/2020 3:42:05

Polsinelli LLP Serve |PM

186559

Matthew Proudfoot mproudfoot@gogglaw.com |e- 5/13/2020 3:42:05

Gates, O'Doherty, Gonter & Guy, LLP Serve [PM

Cara Sherman csherman@ongaropc.com e- 5/13/2020 3:42:05

ONGARO PC Serve |PM

269343

Monique Aguirre maguirre(@gmsr.com e- 5/13/2020 3:42:05

Greines Martin Stein & Richland LLP Serve [PM

Julian Senior admin@sjllegal.com e- 5/13/2020 3:42:05

SJL Law. P.C Serve |PM

219098

Jo-Anne Novik jnovik@horvitzlevy.com e- 5/13/2020 3:42:05

Horvitz & Levy LLP Serve |PM

Alan Lazarus alan.lazarus@dbr.com e- 5/13/2020 3:42:05

Faegre Drinker Biddle & Reath LLP Serve |PM

129767

Frederick Bennett fbennett@lacourt.org e- 5/13/2020 3:42:05

Superior Court of Los Angeles County Serve |PM

47455

Justin Sanders breyes@sandersroberts.com |e- 5/13/2020 3:42:05

Sanders Roberts LLP Serve [PM

211488

Lisa Perrochet Iperrochet@horvitzlevy.com |e- 5/13/2020 3:42:05

Horvitz & Levy Serve [PM

132858

Justin Sanders jsanders(@sandersroberts.com |e- 5/13/2020 3:42:05

Sanders Roberts LLP Serve [PM

Edward Xanders exanders@gmsr.com e- 5/13/2020 3:42:05

Greines, Martin, Stein & Richland LLP Serve [PM

145779

Chris Hsu chsu@gmsr.com e- 5/13/2020 3:42:05

Greines Martin Stein & Richland LLP Serve [PM

Fred Hiestand fred@fjh-law.com e- 5/13/2020 3:42:05

Attorney at Law Serve |PM

44241

John M. Thomas jthomas@dykema.com e- 5/13/2020 3:42:05

Dykema Gossett Serve [PM

266842

Lauren Ungs laurenu@knightlaw.com e- 5/13/2020 3:42:05
Serve |PM

Bryan Altman bryan@altmanlawgroup.net |e- 5/13/2020 3:42:05
Serve |PM

Christopher Urner c.urner@altmanlawgroup.net |e- 5/13/2020 3:42:05
Serve |PM

Darth Vaughn dvaughn@sandersroberts.com|e- 5/13/2020 3:42:05
Serve [PM

Sabrina Narain snarain@sandersroberts.com |e- 5/13/2020 3:42:05

Serve

PM




299471

FREDERICK BENNETT III

pnguyen@lacourt.org

e_
Serve

5/13/2020 3:42:05
PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with

TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

5/13/2020

Date

/s/Frederic Cohen

Signature

Cohen, Frederic (56755)

Last Name, First Name (PNum)

Horvitz & Levy LLP

Law Firm




	(Part 2) Tab 1: Exh. 1: Cal Law Revision Commn Memos [Study No. 34(L)]
	CLRC Memorandum No. 1101 of 1959
	CLRC Memorandum No. 1101 - Supplement of 1959 
	CLRC Memorandum No. 1104 of 1959 
	CLRC Memorandum No. 1203 of 1959 
	CLRC Memorandum No. 1204 
	CLRC Memorandum No. 39 of 1960 
	CLRC Memorandum No. 38 of 1960 
	CLRC Memorandum No. 55 of 1960 
	CLRC Memorandum No. 7 of 1961 
	CLRC Memorandum No. 7 - Supplement of 1961 


