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MOTION FOR JUDICIAL NOTICE

Pursuant to California Rules of Court, rule 8.252(a), and
California Evidence Code section 451, subdivision (a); section
452, subdivisions (b), (c), (h); and section 459, respondent Dignity
Health moves this Court for an order taking judicial notice of the
following materials:

Exhibit 1: CD containing searchable .pdf files of the entire
legislative histories of (A) Sen. Bill No. 1211 (1989-1990 Reg.
Sess.) and (B) Assem. Bill No. 120 (2009-2010 Reg. Sess.).!

Exhibit 2: Declaration of Dianne Schaumburg of
Legislative Intent Service, authenticating the legislative history
of Sen. Bill No. 1211 (1989-1990 Reg. Sess.).

Exhibit 3: Sen. Amend. to Sen. Bill No. 1211 (1989-1990
Reg. Sess.) April 12, 1989.

Exhibit 4: Sen. Amend. to Sen. Bill No. 1211 (1989-1990
Reg. Sess.) May 2, 1989.

Exhibit 5: Assem. Subcom. on Admin. of Justice, Analysis
of Sen. Bill No. 1211 (1989-1990 Reg. Sess.) as amended July 17,
1989.

Exhibit 6: Howard L. Lang, M.D., Chairman of the
Council, California Medical Association, letter to the Hon. George
Deukmejian, Governor, State of California, Aug. 25, 1989.

Exhibit 7: Jay D. Michael, Vice President, Division of
Government Relations, California Medical Association, letter to

the Hon. George Deukmejian, Governor, State of California, Aug.

1'The CD is being transmitted to the Court and served on counsel
by mail.



29, 1989.

Exhibit 8: Declaration of Anna Maria Bereczky-Anderson
of Legislative Intent Service, authenticating the legislative
history of Assem. Bill No. 120 (2009-2010 Reg. Sess.).

Exhibit 9: Assem. Amend. to Assem. Bill No. 120 (2009-
2010 Reg. Sess.) March 26, 2009.

Exhibit 10: Assem. Amend. to Assem. Bill No. 120 (2009-
2010 Reg. Sess.) May 7, 2009.

Exhibit 11: Assem. Amend. to Assem. Bill No. 120 (2009-
2010 Reg. Sess.) June 1, 2009.

Exhibit 12: Sen. Amend. to Assem. Bill No. 120 (2009-2010
Reg. Sess.) June 22, 2009.

Exhibit 13: Brett Michelin, California Medical Association,
letter to the Hon. Mary Hayashi, Chair, Assembly Business &
Professions Committee, May 6, 2009.

Exhibit 14: Declaration of Elizabeth Shih and Amended
and Restated Bylaws of Dignity Health.

Exhibit 15: Declaration of Teresa Diaz and California
Medical Association 2020 Annotated Model Medical Staff Bylaws,
section 7.4-3.

Exhibit 16: Appellant’s Opposition to Respondent’s Second
Motion for Judicial Notice in Natarajan v. Dignity Health, No.
C085906, filed February 19, 2019.2

Exhibit 17: Order of the Court of Appeal in Natarajan v.
Dignity Health, No. C085906, dated March 26, 2019, denying

2 The document is erroneously dated February 19, 2018.



Dignity Health’s motion for judicial notice filed November 14,
2018.

Exhibit 18: Order of the Court of Appeal in Natarajan v.
Dignity Health, No. C085906 dated March 26, 2019, denying
Dignity Health’s motion for judicial notice filed February 6, 2019.

MEMORANDUM OF POINTS AND AUTHORITIES

Dignity Health requests that the Court take judicial notice
of the attached materials, described in the Notice, pursuant to
Evidence Code section 451, subdivision (a); section 452,
subdivisions (b), (c), (h); and section 459, and California Rules of
Court, rule 8.252(a).

All of the materials of which judicial notice is requested are
pertinent to arguments in Dignity Health’s Answer Brief on the
Merits regarding the interpretation of Business & Professions
Code section 809.2, subdivision (b) and the applicable standard
for disqualifying financial bias of a hearing officer in a physician
peer review proceeding. None of the materials relates to
proceedings occurring after the judgment that is the subject of
the appeal.

A. Legislative history materials.

Exhibit 1 is a searchable CD containing .pdf files of the
entire legislative histories of (A) Sen. Bill No. 1211 (1989-1990
Reg. Sess.) and (B) Assem. Bill No. 120 (2009-2010 Reg. Sess.).?

3 The CD is being transmitted to the Court and served on counsel



Exhibits 2 through 7 are excerpts of the legislative history
of Sen. Bill No. 1211 (1989-1990 Reg. Sess.). Senate Bill No. 1211

was enacted as Business & Professions Code, section 809 et seq.,
including section 809.2, subdivision (b), the statute at issue in
this case.

o Exhibit 2 is a declaration authenticating the
legislative history.

o Exhibits 3 and 4 are versions of the legislation
that are relevant to demonstrate that the provision in
section 809.2, subdivision (b) requiring that a hearing
officer “gain no direct financial benefit from the outcome” of
the peer review proceeding was not part of section 809.2,
subdivision (b) as originally introduced, but was added by
subsequent amendment to the bill. As Dignity Health
argues in its Answer Brief, the addition of the “direct
financial benefit” language to section 809.2, subdivision (b),
would have been superfluous had the statute already
prohibited a broader range of financial conflicts.

. Exhibit 5 is a legislative subcommittee analysis
of Sen. Bill No. 1211 that sets forth the explanation of its
sponsor, the California Medical Association (CMA), of the
reasons for sponsoring the legislation, including that CMA
was concerned that the peer review process under the
common law was not sufficiently fair to physicians. This is

relevant to Dignity Health’s argument that Sen. Bill No.

by mail.



1211 codifies and supplants the common law.
. Exhibits 6 and 7 are letters from CMA to

Governor Deukmejian regarding the bill. These letters are

relevant to show that CMA intended that SB No. 1211

would provide procedural protections and ensure fairness

to physicians.*

Exhibits 8 through 13 are excerpts of the legislative history
of Assem. Bill No. 120 (2009-2010 Reg. Sess.). Assembly Bill No.

120 was proposed as an amendment to section 809.2 and other
sections of the peer review statute. The bill did not become law.5

o Exhibit 8 is a declaration authenticating the
legislative history.

. Exhibits 9 through 12 are versions of the
proposed bill as it went through various amendments.
These materials demonstrate that CMA sponsored and
urged passage of a bill that would have made several
amendments to the requirements in section 809.2,
subdivision (b) regarding hearing officers, including the
information they would be required to disclose, their
qualifications, their duties and authority, and the process

for their selection. The bill did not become law, meaning

4 In Kaufman & Broad Communities, Inc. v. Performance
Plastering, Inc. (2005) 133 Cal.App.4th 26, 38, the court
explained that letters to the Governor or a bill’s author are not
cognizable as evidence of the Legislature’s intent as to the
meaning of a statute. These materials are submitted as evidence
of the sponsor’s intent.

5 The bill was vetoed by Governor Schwarzenegger. (See Ex. 8.)

-10-



that the hearing officer provisions are the same today as

they were when section 809.2, subdivision (b) was enacted

in 1989.

. Exhibit 13 is a letter from CMA to the author of
the bill. The letter is relevant to show CMA’s views on
conflicts of interest of hearing officers.6
The materials were compiled by Legislative Intent Service,

Inc., as reflected in the declarations. (Exs. 2, 8.) Legislative
histories of California statutes, including compilations by
Legislative Intent Service, are commonly the subjects of judicial
notice by California courts. (See People v. Sanchez (2001) 24
Cal.4th 983, 992, fn. 4, overruled on other grounds by People v.
Reed (2006) 38 Cal.4th 1224; People v. Spriggs (2014) 224
Cal.App.4th 150, 157, fn. 3; Page v. Miracosta Commun. Coll.
Dist. (2009) 180 Cal.App.4th 471, 490, fn. 9; Bonner v. City of San
Diego (2006) 139 Cal.App.4th 1336, 1346, fn. 9.)

These legislative history materials were not presented to
the trial court. Exhibit 1 (the disk containing the entire
legislative histories) was not presented to the Court of Appeal.
Dignity Health requested judicial notice of the legislative history
excerpts (Exs. 2-13) in the Court of Appeal on February 6, 2019.
That request was opposed by Appellant on February 19, 2019.
The Court of Appeal denied Dignity Health’s motion on March 26,
2019, stating: “[T]he 12 exhibits detailed in the motion are not

necessary to resolution of the issues before the Court.” (Ex. 18.)

6 See supra fn. 3.

-11-



Judicial notice of the legislative history materials in
Exhibits 1-13 is appropriate. Evidence Code section 451,
subdivision (a) requires a court to take judicial notice of “[t]he . . .
public statutory law of this state . ...” Evidence Code section
452, subdivision (b) allows a court to take judicial notice of
“legislative enactments issued by or under the authority of . . .
any public entity in the United States.” Evidence Code section
452, subdivision (c) allows a court to take judicial notice of
“[o]fficial acts of the legislative . . . departments of . . . any state
of the United States.” Evidence Code Section 452, subdivision (h)
allows a court to take judicial notice of “[flacts and propositions
that are not reasonably subject to dispute and are capable of
immediate and accurate determination by resort to sources of
reasonably indisputable accuracy.” (See also Evid. Code § 459
[setting forth procedure for requesting that a court take judicial
notice]; Cal. R. Ct. 8.252(a) [setting forth procedure for
requesting that the Court of Appeal take judicial notice].)

It is proper to take judicial notice of failed legislation that
would have amended an existing statute. (See Doe v. Becerra
(2018) 20 Cal.App.5th 330, 342 [“We . .. take the view that the
legislative history of unpassed bills can, depending on the
circumstances, provide some guidance” in statutory
interpretation]; City of Richmond v. Commission on State
Mandates (1998) 64 Cal.App.4th 1190, 1199 [in interpreting
statute, considering history of predecessor bill that was passed
but vetoed by the governor]; Cuevas v. Contra Costa County

(2017) 11 Cal.App.5th 163, 177-178 [considering legislative

-12-



history of unpassed bill]; Joannou v. City of Rancho Palos Verdes
(2013) 219 Cal.App.4th 746, 760-61 [legislative history of failed
legislation “in some circumstances . . . may be a reliable indicator
of existing legislative intent”].)

B. Bylaws.

Exhibit 14 is the Amended and Restated Bylaws of Dignity
Health (“Corporate Bylaws”) effective as of January 17, 2012,
with the authenticating declaration of Dignity Health Corporate
Secretary Elizabeth Shih. Dignity Health requested that the
superior court take judicial notice of the Corporate Bylaws. (8-
CT-2030-2068.) Appellant opposed the request. (8-CT-2119-
2125.) The superior court granted Dignity Health’s request to
take judicial notice of other materials, but denied the request as
to the Corporate Bylaws. (8-CT-2188.) The trial court did not
state any reasons for declining to take judicial notice of the
Corporate Bylaws.

Dignity Health again requested judicial notice of the
Corporate Bylaws in the Court of Appeal on November 14, 2018.
Appellant opposed the request on November 19, 2018. The Court
of Appeal denied the request on March 26, 2019, stating “[t]he
court generally does not take judicial notice of evidence that was
not before the trial court.” (Ex. 17.)

The Corporate Bylaws include relevant facts that would be
of substantial consequence to the determination of the action.
(Evid. Code, § 459, subd. (c).) Dignity Health’s Answer Brief cites
sections 11.1 and 11.3 of the Corporate Bylaws to support its

18-



point that the medical staff at the individual hospital-—and not
Dignity Health, the corporate owner of St. Joseph’s—was
responsible for appointment of hearing officers to preside over
peer review matters at the hospital.

Exhibit 15 is the California Medical Association 2020
Annotated Model Medical Staff Bylaws, section 7.4-3, with the
authenticating declaration of Teresa Diaz.

CMA Model Bylaw section 7.4-3 addresses the subject of
peer review hearing officers and is relevant to the interpretation
of section 809.2, subdivision (b) because it incorporates the
identical “gain no direct financial benefit from the outcome”
standard as well as other provisions absent from the legislation
CMA sponsored. Section 7.4-3 also contains annotations that
express CMA’s view regarding the qualifications of hearing
officers.

The CMA Model Bylaw was not presented to the superior
court or to the Court of Appeal. However, Dignity Health cited
and discussed the Model Bylaw in its answer to the brief of CMA
as amicus curiae in the Court of Appeal, filed on February 6,
2019.

Judicial notice of Exhibits 14 and 15 is appropriate.
Evidence Code section 452, subdivision (h) allows a court to take
judicial notice of “[f]lacts and propositions that are not reasonably
subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable
accuracy.” (See also Evid. Code, § 459 [setting forth procedure for

requesting that a court take judicial notice]; Cal. Rules of Ct.,

-14-



rule 8.252(a) [setting forth procedure for requesting that the
Court of Appeal take judicial notice].) This Court has specifically
taken judicial notice of CMA’s Model Bylaws and found them
instructive in physician peer review cases. (See, e.g., El-Attar v.
Hollywood Presbyterian Med. Ctr. (2013) 56 Cal.4th 976, 989;
Anton v. San Antonio Community Hosp. (1977) 19 Cal.3d 802,
819, abrogated by Code Civ. Proc., § 1094.5, subd. (d) on other
grounds). Further, courts have often taken judicial notice of an
institution’s bylaws or similar institutional documents. (See, e.g.,
Provost v. Regents of Univ. of Cal. (2011) 201 Cal.App.4th 1289,
1292 [taking judicial notice of university bylaw]; Kashmiri v.
Regents of Univ. of Cal. (2008) 156 Cal.App.4th 809, 822, fn. 7
[taking judicial notice of university bylaw and minutes].)

With respect to the Corporate Bylaws, the superior court
was required to take judicial notice under Evidence Code section
453 because (a) Dignity Health requested judicial notice;

(b) Appellant had sufficient notice to meet the request; and (c) the
court was provided with “sufficient information to enable it to
take judicial notice of the matter.” (Evid. Code, § 453; see also 31
Cal. Jur. 3d Evidence § 20; Bridges v. City of Wildomar (2015)
238 Cal.App.4th 859, 869, fn. 2 [taking judicial notice of
materials where the court was “required by law” to do so under
section 453].)

Thus, this Court is required to take judicial notice of the
documents as well. (Evid. Code, § 459, subd. (a) [“The reviewing
court shall take judicial notice of (1) each matter properly noticed

by the trial court and (2) each matter that the trial court was

-15-



required to notice under Section 451 or 453.”]; see also 31 Cal.
Jur. 3d Evidence § 83 [“A reviewing court must take judicial
notice of each matter that the trial court was required to notice
either because taking notice was mandatory upon the trial court,
or because a proper request for judicial notice was made to it.”]
[footnotes omitted].)

C. Documents filed in the Court of Appeal.

Exhibits 16 through 18 are documents filed in the Court of

Appeal in this case, Natarajan v. Dignity Health, No. C085906.

) Exhibit 16 is Appellant’s Opposition to
Respondent’s Second Motion for Judicial Notice, filed
February 19, 2019.7 This opposition is relevant to the point
made in Dignity Health’s Answer Brief that Natarajan
objected to judicial notice of legislative history materials on
grounds that are equally applicable to his own request for
judicial notice in this Court.

. Exhibits 17 and 18 are orders of the Court of
Appeal denying Dignity Health’s motions for judicial notice
on March 26, 2019. These orders are relevant to the
discussions in this motion for judicial notice regarding the

bases for the Court of Appeal’s denials of judicial notice.

"The document is erroneously dated February 19, 2018.
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Dignity Health respectfully requests that the Court grant

this motion and take judicial notice of the materials.

Dated: August 7, 2020 MANATT, PHELPS & PHILLIPS, LLP

By: s/ Barry S. Landsberg
BARRY S. LANDSBERG

Attorneys for Defendant and

Respondent DIGNITY HEALTH

-17-



No. S259364
IN THE SUPREME COURT

OF THE STATE OF CALIFORNIA

SUNDAR NATARAJAN, M.D.,

Petitioner and Appellant,
vs.
DIGNITY HEALTH,

Respondent.

After a Decision of the Court of Appeal
Third Appellate District, No. C085906

San Joaquin County Superior Court
No. STK-CV-UWM-2-16-4821

[PROPOSED] ORDER

The Court having read and considered Respondent Dignity
Health’s motion for judicial notice, and good cause appearing

therefor,
IT IS HEREBY ORDERED that the Court takes judicial

notice of the following:

Exhibit 1: CD containing searchable .pdf files of the entire

18-



legislative histories of (A) Sen. Bill No. 1211 (1989-1990 Reg.
Sess.) and (B) Assem. Bill No. 120 (2009-2010 Reg. Sess.).

Exhibit 2: Declaration of Dianne Schaumburg of
Legislative Intent Service, authenticating the legislative history
of Sen. Bill No. 1211 (1989-1990 Reg. Sess.).

Exhibit 3: Sen. Amend. to Sen. Bill No. 1211 (1989-1990
Reg. Sess.) April 12, 1989.

Exhibit 4: Sen. Amend. to Sen. Bill No. 1211 (1989-1990
Reg. Sess.) May 2, 1989.

Exhibit 5: Assem. Subcom. on Admin. of Justice, Analysis
of Sen. Bill No. 1211 (1989-1990 Reg. Sess.) as amended July 17,
1989.

Exhibit 6: Howard L. Lang, M.D., Chairman of the
Council, California Medical Association, letter to the Hon. George
Deukmejian, Governor, State of California, Aug. 25, 1989.

Exhibit 7: Jay D. Michael, Vice President, Division of
Government Relations, California Medical Association, letter to
the Hon. George Deukmejian, Governor, State of California, Aug.
29, 1989.

Exhibit 8: Declaration of Anna Maria Bereczky-Anderson
of Legislative Intent Service, authenticating the legislative
history of Assem. Bill No. 120 (2009-2010 Reg. Sess.).

Exhibit 9: Assem. Amend. to Assem. Bill No. 120 (2009-
2010 Reg. Sess.) March 26, 2009.

Exhibit 10: Assem. Amend. to Assem. Bill No. 120 (2009-
2010 Reg. Sess.) May 7, 2009.

Exhibit 11: Assem. Amend. to Assem. Bill No. 120 (2009-

-19-



2010 Reg. Sess.) June 1, 2009.

Exhibit 12: Sen. Amend. to Assem. Bill No. 120 (2009-2010
Reg. Sess.) June 22, 2009.

Exhibit 13: Brett Michelin, California Medical Association,
letter to the Hon. Mary Hayashi, Chair, Assembly Business &
Professions Committee, May 6, 2009.

Exhibit 14: Declaration of Elizabeth Shih and Amended
and Restated Bylaws of Dignity Health.

Exhibit 15: Declaration of Teresa Diaz and California
Medical Association 2020 Annotated Model Medical Staff Bylaws,
section 7.4-3.

Exhibit 16: Appellant’s Opposition to Respondent’s Second
Motion for Judicial Notice in Natarajan v. Dignity Health, No.
C085906, filed February 19, 2019.8

Exhibit 17: Order of the Court of Appeal in Natarajan v.
Dignity Health, No. C085906, dated March 26, 2019, denying
Dignity Health’s motion for judicial notice filed November 14,

2018.

8 The document is erroneously dated February 19, 2018.
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Exhibit 18: Order of the Court of Appeal in Natarajan v.
Dignity Health, No. C085906 dated March 26, 2019, denying

Dignity Health’s motion for judicial notice filed February 6, 2019.

IT IS SO ORDERED.

Dated: By:

JUSTICE OF THE CALIFORNIA
SUPREME COURT

-21-



PROOF OF SERVICE

I, Brigette Scoggins, declare as follows:

I am employed in Los Angeles County, Los Angeles,
California. I am over the age of eighteen years and not a party to
this action. My business address is Manatt, Phelps & Phillips,
LLP, 11355 West Olympic Boulevard, Los Angeles, California
90064-1614. On August 7, 2020, I served the within:
RESPONDENT’S MOTION FOR JUDICIAL NOTICE on the

interested parties in this action addressed as follows:

Stephen D. Schear, Esq. Attorneys for Petitioner
Law Offices of Stephen D. Schear | and Appellant
2831 Telegraph Avenue Sundar Natarajan, M.D.

Oakland, CA 94609
Telephone: (510) 708-9636
Email: steveschear@gmail.com

Jenny Huang, Esq.

Justice First

180 Grand Avenue, Suite 1300
Oakland, CA 94612
Telephone: (510) 628-0695
Email: jhuang@justicefirst.net

Tara Natarajan

8111 Presidio Drive
Cupertino, CA 95014
Telephone: (408) 250-7269
Email: tarabadwal@yahoo.com

(BY ELECTRONIC SERVICE) Based on a court order or
an agreement of the parties to accept service by e-mail or
electronic transmission via the Court's Electronic Filing
System (EFS) operated by TrueFiling.
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mailto:steveschear@gmail.com
mailto:jhuang@justicefirst.net

I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct and that
this declaration was executed on August 7, 2020, at Los Angeles,
California.

é{"igette Scoggins
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EXHIBIT 1



CD Containing searchable .PDF files
of the entire legislative histories of
(A) Sen. Bill No. 1211 (1989-1990
Reg. Sess.) and (B) Assem. Bill No.
120 (2009-2010 Reg. Sess.).
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EXHIBIT 2



LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 = Fax (530) 668-5866 » www.lcginient.com

DECLARATION OF DIANNE SCHAUMBURG

I, Dianne Schaumburg, declare:

I am an attorney licensed to practice in California, State Bar No. 260704,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Senate Bill 1211 of 1989. Senate Bill 1211
was approved by the Legislature and was enacted as Chapter 336 of the Statutes of
1989.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Senate Bill 1211 of 1989. All listed documents
have been forwarded with this Declaration except as otherwise noted in this
Declaration. All documents gathered by Legislative Intent Service, Inc. and all
copies forwarded with this Declaration are true and correct copies of the originals
located by Legislative Intent Service, Inc. In compiling this collection, the staff of
Legislative Intent Service, Inc. operated under directions to locate and obtain all
available material on the bill.

EXHIBIT A - SENATE BILL 1211 OF 1989:

1. All versions of Senate Bill 1211 (Keene-1989);

2. Procedural history of Senate Bill 1211 from the 1989-90
Senate FFinal History;

3. Analysis of Senate Bill 1211 prepared for the Senate
Committee on Judiciary;

4. Material from the legislative bill file of the Senate
Committee on Judiciary on Senate Bill 1211;

5. Third Reading analysis of Senate Bill 1211 prepared by the
Office of Senate Floor Analyses;

6. Material from the legislative bill file of the Office of Senate
Floor Analyses on Senate Bill 1211;

T Material from the legislative bill file of the Assembly
Committee on Judiciary on Senate Bill 1211.

Page 1 of 3
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8. Two analyses of Senate Bill 1211 prepared for the Assembly
Committee on Judiciary’s Subcommittee on the
Administration of Justice;

9. Material from the legislative bill file of the Assembly
Committee on Judiciary's Subcommittee on the
Administration of Justice on Senate Bill 1211, as

follows:
a. General correspondence;
b. Background material;

10.  Third Reading analysis of Senate Bill 1211 prepared by the
Assembly Committee on Judiciary’s Subcommittee on the
Administration of Justice;

11.  Material from the legislative bill file of the Assembly
Republican Caucus on Senate Bill 1211;

12.  Legislative Counsel's Rule 26.5 analysis of Senate Bill 1211;

13.  Unfinished Business analysis of Senate Bill 1211 prepared
by the Office of Senate Floor Analyses;

14.  Excerpt regarding Senate Bill 1211 from the Journal of the
Senate, September 13, 1989;

15.  Material from the legislative bill file of Senator Barry Keene
on Senate Bill 1211;

16.  Post-enrollment documents regarding Senate Bill 1211;

17. Press Release #541 issued by the Office of the Governor on
September 11, 1989 to announce that Senate Bill 1211 had
been signed.

EXHIBIT B - SENATE BILL 2565 OF 1988 (VETOED PREDECESSOR):

All versions of Senate Bill 2565 (Keene-1988);

2. Procedural history of Senate Bill 2565 from the 1987-88
Senate Final History;

3 Analysis of Senate Bill 2565 prepared for the Senate
Committee on Judiciary;

4. Material from the legislative bill file of the Senate
Committee on Judiciary on Senate Bill 2565;

S. Material from the legislative bill file of the Senate
Committee on Appropriations on Senate Bill 2565;

6. Analysis of Senate Bill 2565 prepared by the Legislative
Analyst;

7. Third Reading analysis of Senate Bill 2565 prepared by the
Office of Senate Floor Analyses;

8. Material from the legislative bill file of the Office of Senate
Floor Analyses on Senate Bill 2565;

9. Two analyses of Senate Bill 2565 prepared for the Assembly
Committee on Health;

10.  Material from the legislative bill file of the Assembly

Committee on Health on Senate Bill 2565;
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11.  Two Analyses of Senate Bill 2565 prepared for the
Assembly Committee on Ways and Means;

12.  Five Third Reading analyses of Senate Bill 2565 prepared by
the Assembly Committee on Health;

13.  Material from the legislative bill file of the Assembly
Republican Caucus on Senate Bill 2565;

14.  Unfinished Business analysis of Senate Bill 2565 prepared
by the Office of Senate Floor Analyses;

15, Material from the legislative bill file of Senator Keene on
Senate Bill 2565;

16.  Post-enrollment documents regarding Senate Bill 2565;

17.  Veto message by Governor George Deukmejian,
September 30, 1988.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 27th day of August, 2009 at

Woodland, California.

DIANNE SCHAUMBURG

W:AWorldox\WDOCS\SNATBILL\sb\1 21 1\00107578.PDF

Page 3 of 3

29



EXHIBIT 3



B gielsml g A gt ¥ 4 s i

e

AMENDED IN SENATE APRIL 12, 1989
SENATE BILL No. 1211

Introduced by Senator Keene

March 8, 1989

An act to add Seetiorn 8835 Sections 809, 809.1, 809.2, 809.3,
809.4, 809.5, 809.6, 809.7, and 809.8 to the Business and
Professions Code, relating to physieians and surgeons healing
arts practitioners.

LEGISLATIVE COUNSEL'S DIGEST

SB 1211, as amended, Keene. PRhysicians ang SUrscons
Healing arts practitioners: peer review.

Existing federal law provides for the encouragement of
effective professional peer review of physicians, and provides
that its provisions shall apply to state laws, unless a state by
legislation opts out.

This bill would make specified legislative findings and
declarations regarding the need for California to opt out of
the federal law and design its own peer review system which,
if fairly conducted, will preserve the highest standards of
medical practice.

This bill would provide that a licentiate, as defined, who is
the subject of a final proposed action of a peer review body
for which a report is required to be filed, as specified, shall be
entitled to various due process rights before, during, and after
a hearing on the matter, as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1= Seetion 8045 13 added to the Business

SECTION 1. Section 809 is added to the Business and
Professions Code, to read:

809. (a) The Legislature hereby finds and declares
the following:

(1) In 1986, Congress enacted the Health Care Quality
Improvement Act of 1986 (Chapter 117 (commencing
with Section 11101) Title 42, United States Code), to
encourage physicians to engage in effective professional
peer review, but giving each state the opporunity to
“opt-out” of some of the provisions of the federal act.

(2) Because of deficiencies in the federal act and the
possible adverse interpretations by the courts of the
federal act, it is preferable for California to “opt-out” of
the federal act and design its own peer review system.

(3) Peer review, fairly conducted, is essential to
preserving the highest standards of medical practice.

(4) Peer review which is not conducted fairly results
in harm both to patients and healing arts practitioners by
limiting access to care.

(5) Peer review, fairly conducted, will aid the
appropriate state licensing boards in their responsibility
to regulate and discipline errant healing arts
practitioners.

(6) To protect the health and welfare of the people of
California, it is the policy of the State of California to
exclude, through the peer review mechanism as provided
for by California law, those healing arts practitioners who
provide substandard care or who engage in professional
misconduct, regardless of the effect of that exclusion on
competition.

(7) It is the intent of the Legislature that peer review
of professional health care services be done efficiently, on
an ongoing basis, with an emphasis on early detection of
potential quality problems and resolutions through
informal educational interventions.

(8) Sections 809 to 809.8, inclusive, shall not affect the
respective responsibilities of the organized medical staff
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or the governing body of an acute care hospital with
respect to peer review in the acute care hospital setting.

(9) The Legislature thus finds and declares that the
laws of this state pertaining to the peer review of healing
arts practitioners shall apply in lieu of Chapter 117
(commencing with Section 11101) of Title 42 of the
United States Code, because the laws of this state provide
a more careful articulation of the protections for both
those undertaking peer review activity and those subject
to review, and better integrates public and private
systems of peer review. This election shall not affect the
availability of any immunity under California law,

(b) For the purpose of this section and Sections 809.1
to 809.8, inclusive, “healing arts practitioner” or
“licentiate” means a physician and surgeon, podiatrist,
clinical psychologist, or dentist.

SEC. 2. Section 809.1 is added to the Business and
Professions Code, to read:

809.1. (a) A licentiate who is the subject of a final
proposed action of a peer review body for which a report
is required to be filed under Section 805 shall be entitled
to written notice as set forth in subdivisions (b) and (c).
For the purposes of this section, the “final proposed
action” shall be the final decision or recommendation of
the peer review after informal investigatory activity or
prehearing meetings, if any.

(b) The peer review body shall give the licentiate
written notice of the final proposed action. This notice
shall include all the following information:

(1) That an action against the licentiate has been
proposed by the peer review body which, if adopted, shall
be taken and reported pursuant to Section 805.

(2) The proposed adverse action.

(3) That the licentiate has the right to request a
hearing on the proposed action.

(4) The time limit, within which to request such a
hearing.

(¢c) Ifa hearing is requested on a timely basis, the peer
review body shall give the licentiate a written notice
stating all of the following:
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(1) The reasons for the adverse action taken or
recommended, including the acts or omissions with
which the licentiate is charged.

(2) The place, time, and date of the hearing.

SEC. 3. Section 809.2 is added to the Business and
Professions Code, to read:

809.2. If a licentiate timely requests a hearing
concerning a final proposed action for which a report is
required to be filed under Section 805, the following shall
apply:

(a) The hearing shall be held, as determined by the
peer review body, before a trier of fact, which shall be an
arbitrator or arbitrators selected by a process mutually
acceptable to the licentiate and the peer review body, or
before a panel of unbiased individuals who shall gain no
direct financial benefit from the outcome and who have
not acted as an accuser, investigator, factfinder, or initial
decisionmaker in the same matter.

(b) If a hearing officer is selected to preside at a
hearing held before a panel, the hearing officer shall not
act as a prosecuting officer or advocate, and shall not be
entitled to vote.

(c) The licentiate shall have the right to a reasonable
opportunity to voir dire the panel members and any
hearing officer, and the right to challenge the
impartiality of any member or hearing officer.
Challenges to the impartiality of any member or hearing
officer shall be ruled on by the presiding officer, who shall
be the hearing officer if one has been selected.

(d) The licentiate shall have the right to inspect and
copy at the licentiate’s expense any documentary

2 information relevant to the charges which the peer

review body has in its possession or under its control, as
soon as practicable after the receipt of the licentiate’s
request for a hearing. The peer review body shall have
the right to inspect and copy at the peer review body’s
expense any documentary information relevant to the
charges which the licentiate has in his or her possession
or control as soon as practicable after receipt of the peer
review body’s request. The failure by either party to
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provide access to this information at least 30 days before
the hearing shall constitute good cause for a continuance.
The right to inspect and copy by either party does not
extend to confidential inforimation regarding other
individually identifiable licentiates. The arbitrator or
presiding officer shall consider and rule upon any request
for access to information, and may impose any safeguards
the protection of the peer review process and justice
requires.

(e) At the request of either side, the parties shall
exchange lists of witnesses expected to testify and copies
of all documents expected to be introduced at the
hearing. Failure to disclose the identity of a witness or
produce copies of all documents expected to be produced
at least 10 days before the commencement of the hearing
shall constitute good cause for a continuance.

(f) Continuances shall be granted upon agreement of
the parties or by the arbitrator or presiding officer on a
showing of good cause.

SEC. 4. Section 809.3 is added to the Business and
Professions Code, to read:

809.3. (a) During a hearing concerning a final
proposed action for which reporting is required to be
filed under Section 805, both parties shall have all of the
following rights:

(1) To be provided with all of the information made
available to the trier of fact.

(2) To have a record made of the proceedings, copies
of which may be obtained by the licentiate upon payment
of any reasonable charges associated with the preparation
thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the
arbitrator or presiding officer to be relevant.

(5) To submit a written statement at the clcse of the
hearing.

(b) The burden of presenting evidence and proof
during the hearing shall be as follows:

(1) The peer review body shall have the initial duty to
present evidence which supports the charge or

98 140
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recommended action.

(2) Initial applicants shall bear the burden of
persuading the trier of fact by a preponderance of the
evidence of their qualifications by producing information
which allows for adequate evaluation and resolution of
reasonable doubts concerning their current qualifications
for staff privileges, membership, or employment. Initial
applicants shall not be permitted to introduce
information not produced upon request of the peer
review body during the application process, unless the
initial applicant establishes that the information could
not have been produced previously in the exercise of
reasonable diligence.

(3) Except as provided above for initial applicants, the
peer review body shall bear the burden of persuading the
trier of fact by a preponderance of the evidence that the
action or recommendation is reasonable and warranted.

(c) The peer body shall adopt written provisions
governing whether a licentiate shall have the option of
being represented by an attorney at the licentiate’s
expense. No peer review body shall be represented by an
attorney if the licentiate is not so represented.

SEC. 5. Section 809.4 is added to the Business and
Professions Code, to read:

809.4. (a) Upon the completion of a hearing
concerning a final proposed action for which a report is
required to be filed under Section 805, the licentiate
involved has the right to receive all of the following:

(1) A written decision of the trier of fact, including
findings of fact and a conclusion articulating the
connection between the evidence produced at the
hearing and the decision reached.

(2) A written explanation of the procedure for
appealing the decision, if any appellate mechanism exists.

(b) If an appellate mechanism is provided, it need not
provide for de novo review, but it shall include the
following mimimum rights for both parties:

38 (1) The right to appear and respond.
(2) The right to be represented by an attorney.
40 (3) The right to receive the written decision of the
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appellate body.

SEC. 6. Section 809.5 is added to the Business and
Professions Code, to read:

809.5. Notwithstanding Sections 809 to 809.8,
inclusive, a peer review body may immediately suspend
or restrict clinical privileges of a licentiate where the
failure to take that action may result in an imminent
danger to the health of any individual, provided that the
licentiate is subsequently provided with the notice and
hearing rights set forth in Sections 809.1 to 8094,
inclusive.

SEC. 7. Section 809.6 is added to the Business and
Professions Code, to read:

809.6. The parties are bound by any additional notice
and hearing provisions contained in any applicable
professional society or medical staff bylaws or other
contract between the licentiate and peer review body or
health care entity which are not inconsistent with
Sections 809.1 to 809.4, inclusive.

SEC. 8 Section 809.7 is added to the Business and
Professions Code, to read:

809.7. Sections 809.1 to 809.4, inclusive, shall not apply
to peer review proceedings conducted in state or county
hospitals or in hospitals operated as teaching facilities by
medical schools approved pursuant to Section 2084. This
section shall not affect the obligation to afford due
process of law to licentiates involved in peer review
proceedings in these hospitals.

SEC. 9. Section 809.8 is added to the Business and
Professions Code, to read:

809.8. Nothing in Sections 809 to 809.7, inclusive, shall
affect the availability of judicial review under Section
1094.5 of the Code of Civil Procedure nor the provisions
relating to discovery and testimony in Section 1157 of the
Evidence Code or Sections 1370 and 1370 1 of the Health
and Safety Code.
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AMENDED IN SENATE MAY 2, 1989

AMENDED IN SENATE APRIL 12, 1989
SENATE BILL No. 1211
- Introduced by Senator Keene

.“‘

March 8, 1989

An act to add Sections 809, 809.1, 809.2, 809.3, 809.4, 809.5,
809.6, 809.7, and 809.8 to the Business and Professions Code,
relating to healing arts practitioners, and declaring the
urgency thereof, to take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST
#™ SB 1211, as amended, Keene. Healing arts practitioners:
w? peer review. :

Existing federal law provides for the encouragement of
effective professional peer review of physicians, and provides
that its provisions shall apply to state laws, unless a state by

ﬂ} legislation opts out.

T This bill would make specified legislative findings and
declarations regarding the need for California to opt out of
the federal law and design its own peer review system which,
if fairly conducted, will preserve the highest standards of
medical practice. ‘

This bill would provide that a licentiate, as defined, who is
the subject of a final proposed action of a peer réview body

_ for which a report is required to be filed, as specified, shall be

" % entitled to various due process rights before, during, and after

" a hearing on the matter, as specified.

‘The bill would provide that its provisions shall not apply to
peer review proceedings conducted in specified hospitals and
facilities, or to specified licentiates engaged in postgraduate
medical education; and that the provisions of the bill opting

~ out of the federal law on peer review shall be null and void
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under certain circumstances. F
The bill would declare that it is to take effect immediately
as an urgency statute,
Vote: mejerity 2. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows: ¢

L}

1 SECTION 1. Section 809 is added to the Business and

2 Professions Code, to read:
3  809. (a) The Legislature hereby finds and declares

4 the following:

5 (1) In 1986, Congress enacted the Health Care Quality

6 Improvement Act of 1986 (Chapter 117 (commencing

7 with Section 11101) Title 42, United States Code), to

8 encourage physicians to engage in effective professional

9 peer review, but giving each state the opporunity to
10 “opt-out” of some of the provisions of the federal act.
11 (2) Because of deficiencies in the federal act and the

12 possible ‘adverse interpretations by the courts of the .
13 federal act, it is preferable for California to “opt-out” of ‘s
14 the federal act and design its own peer review system.

15 (3) Peer review, fairly conducted, is essential to

16 preserving the highest standards of medical practice. .
17 (4) Peer review which is not conducted fairly results ¥
18 in harm both to patients and healing arts practitioners by
19 limiting access to ‘care.

20 (5) Peer review, fairly conducted, will aid the
21 appropriate state licensing boards in their responsibility
22 to regulate and discipline errant healing arts
23 practitioners.

24 (6) To protect the health and welfare of the people of
25 California, it is-the policy of the State of California to
26 exclude, through the peer review mechanism as provided
27 for by California law, those healing arts practitioners who
28 provide substandard care or who engage in professional
29 misconduct, regardless of the effect of that exclusion on
30 competition. -

31 (7) Itis the intent of the Legislature that peer review
32 of professional health care services be done efficiently, on
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an ongoing basis, with an emphasis on early detection of
potential quality problems and resolutions through
informal educational interventions.

(8) Sections 809 to 809.8, inclusive, shall not affect the
respective responsibilities of the organized medical staff
or the governing body of an acute care hospital with
respect to peer review in the acute care hospital setting.

(9) The Legislature thus finds and declares that the
laws of this state pertaining to the peer review of healing
arts practitioners shall apply in lieu of Chapter 117
(commencing with Section 11101) of Title 42 of the
United States Code, because the laws of this state provide
a more careful articulation of the protections for both
those undertaking peer review activity and those subject
to review, and better integrates public and private
systems of peer review. This election shall not affect the
availability of any immunity under California law. .

(b) For the purpose of this section and Sections 809.1

.to 809.8, inclusive, “healing arts practitioner” or

“licentiate” means a physician and surgeon, podiatrist,
clinical psychologist, or dentist.

SEC. 2. Section 809.1 is added to the Business and
Professions Code, to read:

809.1. (a) A licentiate who is the subject of a final
proposed action of a peer review body for which a report
is required to be filed under Section 805 shall be entitled
to written notice as set forth in subdivisions (b) and (c).
For the purposes of this section, the “final proposed
action” shall be the final decision or recommendation of
the peer review after informal investigatory activity or
prehearing meetings, if any.

(b) The peer review body shall give the licentiate
written notice of the final proposed action. This notice
shall include all the following information:

(1) That an action against the licentiate has been

proposed by the peer review body which, if adopted, shall

be taken and reported pursuant to Section 805.

(2) The proposed adverse action.

(3) That the licentiate has the right to request a
hearing on the proposed action.
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(4) The time limit, within which to request such a
hearing. _

(c) If a hearingis requested on a timely basis, the peer
review body shall give the licentiate a written notice
stating all of the following:

(1) The reasons for the adverse action taken or
recommended, including the acts or omicsions with
which the licentiate is charged.

(2) The place, time, and date of the hearing.

SEC. 3. Section 809.2 is added to the Business and
Professions Code, to read:

809.2. If a licentiate timely requests a hearing
concerning a final proposed action for which a report is
required to be filed under Section 805, the following shall
apply:

(a) The hearing shall be held, as determined by the
‘peer review body, before a trier of fact, which shall be an
arbitrator or arbitrators selected by a process mutually
acceptable to the licentiate and the peer review body, or
before a panel of unbiased individuals who shall gain no
dircct financial benefit from the outcome ead, who have
not acted as an accuser, investigator, factfinder, or initial
decisionmaker in the same matter, and which shall
include, where feasible, an individual practicing the same
specialty as the licentiate.

(b) If a hearing officer is selected to preside at a
hearing held before a panel, the hearing officer shall gain
no direct financial benefit from the outcome, shall not act
as a prosecuting officer or advocate, and shall not be
entitled to vote. '

(c¢) The licentiate shall have the right to a reasonable
opportunity to voir dire the panel members and any
hearing officer, and the right to challenge the
impartiality of any member or hearing officer.
Challenges to the impartiality of any member or hearing
officer shall be ruled on by the presiding officer, who shall
be the hearing officer if one has been selected.

(d) The licentiate shall have the right to inspect and
copy at the licentiate’s expense any documentary
information relevant to the charges which the peer
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review body has in its possession or under its control, as
soon as practicable after the receipt of the licentiate’s
request for a hearing. The peer review body shall have
the right to inspect and copy at the peer review body’s
expense any documentary information relevant to the
charges which the licentiate has in his or her possession
or control as soon as practicable after receipt of the peer
review body’s request. The failure by either party to
provide access to this information at least 30 days before
the hearing shall constitute good cause for a continuance.
The right to inspect and copy by either party does not
extend to confidential information regarding other
individually identifiable licentiates. The arbitrator or
presiding officer shall consider and rule upon any request
for access to information, and may impose any safeguards
the protection of the peer review process and justice
requires. ,

(e) At the request of either side, the parties shall
exchange lists of witnesses expected to testify and copies
of all documents expected to be introduced at the
hearing. Failure to disclose the identity of a witness or
produce copies of all documents expected to be produced
at Jeast 10 days before the commencement of the hearing -
shall constitute good cause for a continuance.

(f) Continuances shall be granted upon agreement of
the parties or by the arbitrator or presiding officer on a
showing of good cause.

(g) The hearing shall be held within 60 days, and the
peer review process shall be completed within one year,
after a licentiate receives notice of an immediate
suspension or restriction of clinical privileges, unless the

licentiate fails to comply with subdivisions (d) and (e) in

a timely manner.

SEC. 4. Section 809.3 is added to the Business and
Professions Code, to read:

809.3. (a) During a hearing concerning a final
proposed action for which reporting is required to be
filed under Section 805, both parties shall have all of the
following rights:

(1) To be provided with all of the information made
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available to the trier of fact.

(2) To have a record made of the proceedings, copies
of which may be obtained by the licentiate upon payment
of any reasonable charges associated with the preparation
thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the
arbitrator or presiding officer to be relevant.

(5) To submit a written statement at the close of the
10 hearing.

11 (b) The burden of presenting evidence and proof
12 during the hearing shall be as follows:

13 (1) The peer review body shall have the initial duty to
14 present evidence which supports the charge or
15 recommended action.

16 (2) Initial applicants shall bear the burden of
17 persuading the trier of fact by a preponderance of the
18 evidence of their qualifications by producing information
19 which allows for adequate evaluation and resolution of
20 reasonable doubts concerning their current qualifications

21 for staff privileges, membership, or employment. Initial
22 applicants shall not be permitted to introduce
23 information not produced upon request of the peer
24 review body during the application process, unless the
25 initial applicant establishes that the information could
26 not have been produced previously in the exercise of
27 reasonable diligence.

28  (38) Exceptas provided above for initial applicants, the
29 peer review body shall bear the burden of persuading the
30 trier of fact by a preponderance of the evidence that the
31 action or recommendation is reasonable and warranted.
32  (c) The peer review body shall adopt written
33 provisions governing whether a licentiate shall have the
34 option of being represented by an attorney at the
35 licentiate’s expense. No peer review body shall be
36 represented by an attorney if the licentiate is not so
37 represented. _

38 SEC. 5. Section 8094 is added to the Business and
39 Professions Code, to read: :

40 8094. (a) Upon the completion of a hearing
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concerning a final proposed action for which a report is
required to be filed under Section 805, the licentiate
involved has the right to receive all of the following:

(1) A written decision of the trier of fact, including
findings of fact and a conclusion articulating the
connection between the evidence produced at the
hearing and the decision reached.

(2) A written explanation of the procedure for
appealing the decision, if any appellate mechanism exists.

(b) If an appellate mechanism is provided, it need not
provide for de novo review, but it shall include the
following mimimum rights for both parties:

(1) The right to appear and respond.

(2) The right to be represented by an attorney.

(3) The right to receive the written decision of the
appellate body.

SEC. 6. Section 809.5 is added to the Business and
Professions Code, to read:

809.5. Notwithstanding Sections 809 to 809.8,
inclusive, a peer review body may immediately suspend
or restrict clinical privileges of a licentiate where the
failure to take that action may result in an imminent
danger to the health of any individual, provided that the
licentiate is subsequently provided with the notice and
hearing rights set forth in Sections 809.1 to 809.4,
inclusive.

SEC. 7. Section 809.6 is added to the Business and
Professions Code, to read:

809.6. The parties are bound by any additional notice
and hearing provisions contained in any applicable
professional society or medical staff bylaws or other
contract between the licentiate and peer review body or
health care entity which are not inconsistent with
Sections 809.1 to 809.4, inclusive.

SEC. 8. Section 809.7.is added to the Business and
Professions Code, to read:

809.7. Sections 809.1 to 809.4, inclusive, shall not apply
to peer review proceedings conducted in state or county
hespitals oF in hospitals operated as teaching faelities by
hospitals, in hospitals owned by, operated by, or licensed
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to the Regents of the University of California or any of its
subsidiary corporations which serve as a primary
teaching facility, or in health facilities which serve as the
primary teaching facility for medical schools approved
pursuant to Section 2084. In addition, Sections 809.1 to
809.4, inclusive, shall not apply to licentiates engaged in
postgraduate medical education under the auspices of a
medical school approved pursuant to Section 2084. This
section shall not affect the obligation to afford due
process of law to licentiates involved in peer review
proceedings in these hospitals.

SEC. 9. Section 809.8 is added to the Business and
Professions Code, to read:

809.8. Nothing in Sections 809 to 809.7, inclusive, shall
affect the availability of judicial review under Section
1094.5 of the Code of Civil Procedure nor the provisions
relating to discovery and testimony in Section 1157 of the
Evidence Code or Sections 1370 and 1370.1 of the Health
and Safety Code.

SEC. 10. In the event that Congress enacts legislation
declaring that the federal Health Care Quality
Improvement Act of 1986 is supplemental to, and is not
preemptive of, any immunity or due process right
provided by the statutory or decisional law of this state,
and declaring that in the event that any provisions of the
federal Health Care Quality Improvement Act of 1986
conflict with state law, then state law shall prevail; then
the provisions of this act opting out of the federal Health
Care Quality Improvement Act of 1986 shall be nill and
void.

SEC. 11,- This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
constituting the necessity are:

The federal Health Care Quality Improvement Act of
1986 provides that unless a state opts out of the federal
law by October 14, 1989, the provisions of the federal law
concerning state immunities and due process shall
automnatically apply. Therefor, in order to ensure that
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state law rather than federal law shall apply with respect
to the immunities and due process rights to be provided
when there is peer review of healing arts practitioners, it
is necessarv that this act take effect immediately.
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Date of Hearing: July 19, 1989

ASSEMBLY SUBCOMMITTEE ON THE ADMINISTRATION OF JUSTICE
LLOYD G. CONNELLY, Chairperson

SB 1211 (Keene) - As Amended: July 17, 1989 -

SUBJECT: This bill (1) makes specified legislative findings regarding the
need for California to "opt-out® of the federal Health Care Quality
Improvement Act of 1986 (Act) and (2) establishes basic due process

rights to vhich specified health care providers shall be entitled during peer
reviey proceedings that propose action adverse to the practitioner.

DIGEST

Exfetine law, as found in the federal Act, provides immunities, including an

immunity from federal anti-trust liability, to specified participants in peer
reviev proceedings. The Act also permits States to "opt-out” of the federal

law if such an election is made by October 1989.

Existing lsav, as found in the Civil Code, Evidence Code, and Business and
Professions Code, provides varioug lmmunities to persons and organizations
that participate in peer review activity.

in , wvairth regard to the "opt-out”® issue provides the following:

1) California shall opt-out of the federal Act because the lawvs of this
state *provide a more careful articulation of the protections for both
those undertaking peer review activity and those subject to review" and
*better integrates public and private systems of peer review.'

2) If the federal Act is amended to specify that (a) it is "supplemental
to, and is not preemptive of" state lav immunities and (b) in the event
of conflicts with federal law, state law shall prevail, California's
decision to opt-out shall be "null and void."®

3) States that it is pot the intent of the Leglslature to opt-out of the
national reporting requirements,

4) In order to meet the October 1989 deadline, contains an urgency clause,
for this Section of the bill pply.

This bill, with regard to due process rights afforded practitioners who are
the subject of peer reviev proceedings, provides the following:

1) Defines licentiate to include a physician, surgeon, podiatrist, or
dentist and defines “"peer review body" as that expression is defined
under Business and Professions Code Section BOS.

- continued -
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2)

3)

4)

5)

6)

7)

SB 12311

Licentiates who are the subject of a proposed adverse action which is
required to be reported to the appropriate licensing bosrd under
Business and Professions Code Section 805 are provided certain *due
process” rights.

(Section B05 requires reports to be submitted when a licentiate's
request for privileges is denied for medical disciplinary reasons,
privileges are revoked for m medical disciplinary reason, privileges
are restricted for atr least 30 days for medical disciplinary reasons,
or privileges are suspended for at least 14 days.)

The *due process* rights granted to licentiates include the following:
a) JN¥ritten notice of the proposed adverse action.

b) The right to a hearing before either an arbitrator (selected by
a process agreeable to both the licentiate and the peer review
body) or a panel of unbiased individuals who shall gain no
direct economic benefit from the outcome,

c) The right to voir dire the panel members and challenge the
impartiality of the hearing officer, if any.

d) The right to inspect and copy documentary information possessed
by the peer reviewv body, except confidentisl information
relating solely to other licentiates may only be inspected if
the hearing officer so permits.

e) An exchange of lists of witnesses.

£f) The hearing shall be commenced within 60 days and completed
vithin a reasonable time,

g) The right to call, examine, and cross-examine witnesses,

The peer review body shall have the burden of proving by a
preponderance of the evidence that the proposed adverse action is
*reagonable and warranted."®

Guidelines regarding whether & licentiate may be represented by an
attorney shall be adopted by the peer review body. The peer review
body may not be represented by an attorney if the licentiate is not.

The peer reviewv body must adopt written findings of fact and
conclusions articulating the connection betveen the findings and the
evidence.

Appellate procedures, if any, need not include a de novo review, but

must Include the right to appear, be represgsented by an attorney, and
recelve a written decision.

- continued -

SB 1211
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8)

2)

10)

11)

12)

13)

5B 121]

These procedures need not proceed an immediate suspension, but may be
invoked by the suspended licentiate thereafter.

Provides that the governing body may directly summarily suspend the
privileges of a licentiate who presents an imminent danger to an
individual's health. 8Such action may be only taken if the peer review
body, or its designee, is tnavailable and any such action must be
ratified by the peer review body within two working days or the
suspension is dissolved,

Bylaws and contracte or agreements, other than bylaws, may provide for
additional procedures insofar as they are not inconsistent with the
provisions of this hill. However, the provisions of this bill may not
be waived.

These peer review procedures do not apply to peer review proceedings in
public hospitals, including the University of California, or teaching
hospitals,

Judicial review remains available under Code of Civil Procedure Section
1094.5.

The urgency clause of the bill does not apply to these provisions of
the bill.

FISCAL EFFECT

None

COMMERTS

1)

This bill is sponsored by the Californiam Medical Association (CMA) and
cpposed by the Californja Association of Hospitals and Health Systems.

CHMA is committed to the process of peer review to ensure the quality of
care. However, the decigion in Patrick v. Burget (1988) 108 S.Ct.
1658, in which the Supreme Court ruled that the state-action doctrine
did not protect physicians participating in peer reviev activity from
liability under the federal anti-trust lawvs, has wade many licentiates
unvilling or reluctant to participate in peer review.

According to the CMA, the "primary goal of SB 1211 is to increase the
peer reviewer's willingness to participate in peer review by increasing
the protections from lisbility. This will be done by increasing the
likelitiood California will obtain an exemption for peer reviewers from
the federal antitrust laws ..." Additionally, the “"clear procedural
standards® contained in $B 1211 will *reduce the risk of erronecus peer
review decisions."”

CMA's primary reason for "opting-out® of the federal Act is that
California's immunities for peer review activity are more comprehensive

-~ ¢continued -
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2)

SB 1211

than those contained in the federal Act. CHA fears that it may be
argued by others that the Act pre-empts California's statutory scheme
of peer reviev immunities. Also, opting out will permit continued
reviev of the body of peer reviev law by California's courts.

CHA also notes that the Act defines *peer review body® as including the
"governing body" of a hospital. This definition of "peer review body"
is different than that contained in 5B 1211 and acknowledges the role
of a hospital governing body in peer reviev -- an acknouwledgment that
CHMA is currently unwilling to make in SB 1211.

Lastly., CHMA notes that SB 1211 guarantees licentiates basic due process
rights and will ensure failr peer reviewv proceedings. Under case law, a
licentiate facing a recommendation for adverse sction is entitled to
"fair procedure™ as a matter of common law. A private organization
wvhich makes the decigion to ®exclude or expel an individual® must
*refrain from arbitrary actioun.* The "action to exclude or expel must
be subgtantively rational and procedurally fair.® (See Hackethal v.
California Medical Assoc, (1982) 138 Cal.App.3d 435.)

HBowever, *Ythe common law requirement of a fair procedure does not
compel formal proceedings with all the embellishments of a court
trial.” (See Apton_ v. San Antonig Community Hosp. (1977) 19 Cal.3d
802.) 1In this case, the Supreme Court refused to find peer reviev
bylaws, which required the accused licentiate to demonstrate that the
proposed adverse action should not be adopted absent & clear and
convincing showing by the licentiate that the action should be
overturned, as violative of the common law requirement of *fair
procedure.”

CHMA argues strongly that these procedures will prevent ahuse of the
peer review process, such as that witnessed in the Patrick case when
the peer review process was wielded as an economic club against a
competitor and not on the basis of patient care. For example, CMA
argues that licentiates who admit "too many" Medi-Cal patients or
refuse to quickly discharge elderly patients will, under SB 1211, be
safe from the abusive use of the peer reviev process.

8B 1211 requires adoption of procedures which may not be required as &
patter of the common law doctrine of fair procedure.

CAHHS opposes §B 1211 for the following reasons:

a) The federal Act does not preempt state peer review immunity law,
as indicated, by among others, the author of the Act,
Congressman Waxman. Opting-out may discourage the free flow of
information about unsatisfactory licentiates among hospitals,
thereby frustrating one of the major purposer of the federal Act
-- the creation of a national data benk containing information
pertaining to licentiates who are the subject of adverse peer
review decisions.

- continued -
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3)

b)

e)

d)

e)

£)

g)

- A e G L R -

(CAHHS would support an amendment to 5B 1211 that would reverse
the presumption in the bill to provide that 8B 1211 becomes
effective vhen the federal Act is declared preemptive of state
peer reviev immunities.)

SB 1211 “will make it more difficult to discipline® licentiates.
The procedures contained in S§B 1211 may threaten patient care by
making it more difficult to dismiss *marginal” physicians.

Case law *provides ample guidance to hospitals, physicians, and
others® involved in peer review. It is unwige to overturn the
common lav of "falr procedure® and enact rigid statutory
prescriptions.

Licentiates will be less willing to serve on peer review bodies
if SB 1211 is enacted because the proceedings will be more
laborious and time-consuming.

SB 1211 does not contain any explicit statutoty recognition of
the legitimate role that governing boards of hospitals have in
the peer review process. Since a hospital remains liable for
its "failure to insure the competence of its medical staff
through careful selection and review" it is only fair to
expressly acknowledge a hospital‘s legitimate function in
statute. (See Elam v. Collepe Park Bogpital (1982) 132
cal.App.3d 332.)

This issue of *govermance® is particularly important in those
instances in which the peer review process fails and the
hospital is required to initiate action.

Any benefit of the doubt with regard to the notion of "due
process”™ must be given to the patient. Patients suffer when
licentiates who should be "disciplined" are not and continue to
practice vhile litigating the issue of their competency.

CAHHS prefers that the peer review process remain a matter of
hospital bylaws. SB 1211 acknowledges the use of bylaws to
develop additional procedures, but any such procedures may not
be "inconsistent with the provisions of $B 1211,

At least four issues remain unresolved:

a)

b)

Should the bill contain a bilateral attorney fee clause, which
compels the payment of the other party's attorney fees if the
peer review proceeding vas either brought or defended in bad
faith or frivolously?

Should the bill confer a qualified immunity on hospitals for
their peer reviewv activities? (The federal act currently

- continued -
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c)

d)

SUPPORT

SB 121]

confers & similar, qualified immunity, which will be lost if
California opts-out of the federal Act.)

Should the discovery provisions of the bill be modified?

Should a policy statement proposed by Assembly Member Isenberg,
relating to the issue of governance, be amended into the bill?

California Medical Association
Physicians Insurance HManagement
NORCAL Mutual Insurance Company
Osteopathic Physicians and Surgeons of California

OPPOSITION

California Asgsociation of Hospitals and Health Systems
Various Hospitals

G. ERBIN
324-7593
7/11/89:as8adj
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Cm @ Cahforma Medical Association

221 Main Street, P.O. Box 7690, San Francisco, CA 94120-7690 (415) 541-0900

August 25, 1989

The Haonorable George Deukmejian
Governor of California

State Capitol
Sacramento, California 95814

Dear Governor Deukmaijian:
I am writing to encourage you to sign Senate Bill 1211,

Senate Bill 1211 will clearly enhance and tighten the disciplinary process and
encourage physicians to participate in peer review.

The overwhelming majority of physicians in California support this bill, and I
encourage you to sign Senate Bill 1211.

Since;ely, _#zj
}F-\—?d.\ﬂ./ucpg C‘.‘f-cm?,
0

Howard L. Lang, M.D.
Chairman of the Ccuncil
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g California Medical Association

221 Main streer. PO Box 7690, San Francisco., CA94120-7690 (4153 541-0900

Reply 1925 L sreet, Suite TS0 - Sacramento Y5814+ (D10) 444-5532

August 28, 1989

The Honorable George Deukmejian
Governor, State of California
State Capltol

Sacramento, CA 95814

RE: SB 1211
CMA Positlon: SUPPORT
Peer Review

Dear Governor Deukmefian:

You recelved a letter dated August 25, 1989, from the Caflfornia Association
of Hospitals and Health Systems (CAHHS) opposing Senate Blil 1211. Much of
this letter is misleading and simply makes inaccurate statements regarding
the substance of SB 1211. Qur response fol lows:

CAHHS aileges: “THE LEGISLATION, INCLUDING OPTING OUT, IS UNNECESSARY."

CAHHS clalms the bill Is unnecessary; that it Is not necessary for
Californla to opt-out of the federal Health Care Quallty Improvement Act.
They clalm the federail Act is supplemental to, not preempiive of state law.
However, the first court to address this issue (a state court in indlana)
neld that the federa! Act was preemptive. This is not a "theoretical legal
debate” but a real concern of the physicians of California. |f our betier
state immunities for peer reviewers and whistleblowers are preempted by the

federal Act, peer review actlvity will be chilled in California.
furthermore, other stailes including Hawaii, Colorado, and Maryland have al-
roady opted out for the same reasons we have ralsed -- to protect their

“better immunitles and preserve the state's right to design its own peer
review system.

The hospltals cite the recent case of Plnhas v. Summit Health, Ltd. which
they clalm "makes clear that state action Immunity ... wiil not apply to any
system proposed by SB 1211." First, CMA does not cialm SB 1211 establIshes
a state actlon immunity. Second, in no way does Plnhas address the system
proposed by SB 1211. Rather, the Plnhas decision makes it even maore impor-
tant that peer review be conducted properly so as to protect both the
process and those who partlcipate in it. Brilefly, Dr. Pinhas brought this
lawsuit after he refused to enter into a "sham contract®" with the hospltal
and Its parent corporation and then was allegedly threatened with peer
review proceedings. He alleged numerous problems with that hearing,
including:

1. That the hearing offlcer had a "sweetheart deal” with the hospital's
attorneys, resuiting in a financial blas against him;
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2. That he was not glven an opportunity to ask questlons concerning the

potentlal bias of the hearing offlcer or memoers of the hearing panei;
X That he was improperly denled the assistance of an attorney, which

denial extended to prohibit.hls attorney’'s assistance ocutslide of the
peer review hearing ltself;

4, That the attorney for the hospital had ex parte communicatlons with the
hearing offlcer and members of the judicial review committee;
5, That Or. Plnhas’' wltnesses, certain hospita! employses, were ln-

timidated by the hospltal adminlstrator and risk-management
cooralnator;

B That neither the chlef of staff nor the hospital administrator who
signed the notlice of charges were made avalliable for cross-examination:
and

T There was a consplracy bstween the lawyer for the hospital, the

lawyer’'s law firm and the shorthand reportlng service which resulted iIn
a refusal by the shorthand reporter to produce transcripts on an ex-
pedited basis such as to enabie Dr. Pinhas to review them In
preparation for successlve hearings.

The U.S. Court of Appealis held that Dr. Pinhas couid proceed with hls faw-
sult agalnst the hospltal, the hospital's parent corporation, the medical
staff and varlous Indlviduals, Including but not Iimlted to, the hospltal
attorney.

This case provides yet more svidence of the importance of SB 1211. Had SB
1211 besn the law when this peer review proceeding was undertaken, much of
the actlvity which Dr, PlInhas polints to In his complaint to c¢reate the im-
pression of peer review abuse would never have occurred. Moreover, a falr
system decreases both the risk of arroneous outcomes and the |lkellhood of
suit.

Finally, CAHHS clalms the sunset provision |Is not sufficlent. CWMA leaders
met July 24 with Mr. Waxman and contlinus to work with him towards resolving
the probiems that the federal Act present for Californta. Mr. Waxman hag
agreed to seek amendments to the fedsral Act and has asked us to work with
CAHHS. 4s the enclosed correspondence indlcates, we have deferred to CAHHS
to draft tha amendments. &3 of yet, we have not recelved any amendments
from CAHHS {(see attachmentis).

CAHHS atleges: “THE LEGISLATION WILL UNNECESSARILY BURDEN THE PEER REVIEW
PROCESS."

A. increase In Litloatlon

The fact is that there |s already a substantial amount of 1ltlgation In
the peer review arsna. Most of this litlgatlon |s the result of clalms
of unfalr procedures. There Is a lack of uniformlity In procedures
which encourages (Itigation. S8 1211 would establlsh minimum
guidelines which would make for a more certaln, deflned process of peer
revlew, encouraging Infaormation to be fully and falrly alred. Setting
forth clear procedures and eliminating peer review abuse wil! reduce
Iitigatlon, not Increase it, Asg a district court Judge in a recent an-
titrust case In another state cogently pointed out:
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"The Court was shocked (o dlscover that a physician’s career can be
-== and In this instance has been --- destroyed through patently
Improper proceedings. “eer review as [t is presently practliced Is
fundamentaily flawed. The purpose of monltoring physiclan’'s con-
duct is laudable and necessary; however, to accomp!lish that
purpose. the review must ba conducted by disinterested partlies who

have examined atl of the pertinent evidence ... [T]lhe 'Court is
convinced that unless fundamental! reform is made in peer review,
I1tlgatlon witl contlnue to proliferate."”

Breakdown of Administrative Process

CAHHS argues that SB 1211 "burdens peer review with new, unnecessary

formaliltlies." Yet In one of thelr own publications ("News" - May 188%8)
they admit: "SB 1211 (Keensa, D-Banica) wouid not substantlaliy alter
the CAHHS mode! medical staff bylaws..." (See attachment.) The state-

ments by CAHHS regarding the discovery provislons of SB 1211 are simply
not true. Thelr letter alleges that SB 1211 "would glve a rlght of ac-
cess to letters of referencs, incldent reports, proctoring reports, and
committes minutes that are confldential today. It would allow demands
for disclosure of reports about the morbldity, mortality, and probiems
of other physliclans.” §SB 1211 deoes not change the confldentlal nature
of pesr review documents. |In fact, SB 1211 speciflcally provides that
the hearing offlcar may issue protect|ve orders preserving ths con-
fidentlal nature cf Informaticon. Thils authority Is a newly creatsd
statutory provision to protect the confidsntliallty of documents which
dld not exist bafore SB 12171. Assemblyman McClintock was extremely
concerned about the dliscovery provisions of S8 1211 and spent con-
siderable time in the Assembly Judiciary Committes fashloning
amendménts to address ths concerns of CAHHS.

Flnally, CAHHS argues that "“the new discovery rlight wouid hamper of-
forts to obtain Informatlion..."” Thus, they seem to argue thls
provislion |s toa broad and too marrow! They can't have |t both ways!

Delay In 805 Reportling

SB 1211 will not delay reports to BMGA and, to the contrary, will in-
crease the accuracy and completensss of these reports. What has
delayed reports In the past are lengthy notlces over what are falr pro-
cedures In the pesar review process. SB 1211 establlishes a unliform
system., Moreover, the bili will raduce the Iikselthood that baseiess
reports will be flled, thus preserving BMQA‘s rasources for true
quallty of care problems, Contrary to the allegatlons of CAHHS,
patient health or safety should nsver be Jeopardized by peer review —-—
summary suspension ls always avallable where there is even a llkellhood
of dangsr to patlents and any suspension over 14 days must be Im-—
mediately reported to the BMQA.
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CAHHS alleges: “A SHIFT IN THE BURDEN OF PROQF FAVQRS PHYSICIANS' RIGHTS
TH g."

This is a real red herring. SB_1211°'s burden of proof provisions are
mode led after the CAHHS Modei Medical Staff Bylaws! (see attached CAHHS
bylaws} |ls it CAHHS' position that their own bylaws favor physicians'
rights over those patients? One would hardly think so. This is just
another example of the inflammatory emotional but baseless arguments CAHHS
has advanced.

AUTHORITY PERSIST."

The Assembly Judiciary Committee spent neariy six hours hearing SB 1211.
Much of the hearing centered upon discovery rights and the rofe of governing
board. These amendments are not ambiguous. In fact, for the flirst time,
the role of governing board in peer review is specifically set forth in
statute. This was a major compromise for the CMA.

CONCLUS 1ON

Alihough both the BMQA and the Governor encouragsd a compromlse be worked
out, CAHHS has never had a poslition other than OPPOSE. Even in committee
when they demanded amendments, they testlfy the amendments, |f accepted,
would not remove their oppositlon. Simply stated, they have stonewalled the
issue. CMA has made every effort to address their concerns.

Their latest letter of opposition reveals how weak thelr arguments are.

They have been reduced to misrepresenting the substance of the bill and
mak Ing opscure comments that the blli Is "ambiguous” and "wlll lead to
lttigation."

The fact Is that the curcrent system Is resulting In a lot of (ltigation and
the peer review system has been under attack for protecting the “good oid
boys". ©S8B 1211 seeks to end abuse of the peer review system and restore the
public’s faitth in the ablilty of profession to dlscipline itself.

Vice President
Division of Government Refations

cc: Members of the BMQA
Carol A, Lee, Esqg.
CHA Executive Committee
CALB.21E

62

(800) 666-1917

;V LEGISLATIVE INTENT SERVICE

)

-
..-.---



EXHIBIT 3



.3 LEGISLATIVE

»5,%% INTENT SERVICE, INC.
5 68 Sy
BH@ma™ 712 Main Street, Suite 200, Woodland, CA 95695

(8B00) 666-1917 = Fax (530) 668-5866 + www.legintent.com

DECLARATION OF ANNA MARIA BERECZKY-ANDERSON

I, Anna Maria Bereczky-Anderson, declare:

I am an attorney licensed to practice in California, State Bar No. 227794,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to Assembly Bill 120 of 2009. Assembly Bill 120 was
approved by the Legislature and was subsequently vetoed by Governor Arnold
Schwarzenegger on October 26, 2009.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Assembly Bill 120 of 2009. All listed
documents have been forwarded with this Declaration except as otherwise noted in
this Declaration. All documents gathered by Legislative Intent Service, Inc. and all
copies forwarded with this Declaration are true and correct copies of the originals
located by Legislative Intent Service, Inc. In compiling this collection, the staff of
Legislative Intent Service, Inc. operated under directions to locate and obtain all
available material on the bill.

ASSEMBLY BILL 120 OF 2009:

—

All versions of Assembly Bill 120 (Hayashi-2009);
2. Procedural history of Assembly Bill 120 from the 2009-10
Assembly Final History;

3. Analysis of Assembly Bill 120 prepared for the Assembly
Committee on Business and Professions;

4, Material from the legislative bill file of the Assembly
Committee on Business and Professions on Assembly Bill
120; )

5 Material from the legislative bill file of the Assembly

Committee on Judiciary on Assembly Bill 120;
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10.

11

13.

14.

-

15;
16.

17,

18.

19.

20.

Two Third Reading analyses of Assembly Bill 120 prepared
by the Assembly Committee on Business and Professions;
Material from the legislative bill file of the Assembly
Republican Caucus on Assembly Bill 120;

Two analyses of Assembly Bill 120 prepared for the Senate
Committee on Business, Professions and Economic
Development;

Material from the legislative bill file of the Senate
Committee on Business, Professions and Economic
Development on Assembly Bill 120;

Third Reading analysis of Assembly Bill 120 prepared by the
Office of Senate Floor Analyses;

Material from the legislative bill file of the Office of Senate
Floor Analyses on Assembly Bill 120 as follows:

a. Previously Obtained Material,

b. Updated Collection of Material;

Material from the legislative bill file of the Republican
Office of Policy on Assembly Bill 120;

Concurrence in Senate Amendments of Assembly Bill 120
prepared by the Assembly Committee on Business and
Professions;

Governor’s Veto analysis of Assembly Bill 120 prepared by
the Assembly Committee on Business and Professions;
Post-enrollment documents regarding Assembly Bill 120;
Press Release #GA AS:598:09 issued by the Office of the
Governor on October 11, 2009, along with attached veto
message, to announce that Assembly Bill 120 had been
vetoed;

Material from the legislative bill file of the Department of
Finance on Assembly Bill 120;

Material from the legislative bill file of the State and
Consumer Services Agency on Assembly Bill 120;

Report entitled “Comprehensive Study of Peer Review in
California: Final Report,” prepared by Lumetra, July 31,
2008;

Hearing materials entitled “Is Physician Peer Review A
Broken System?” prepared by the Senate Committee on
Business, Professions and Economic Development,

March 9, 2009;
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21.  “2008 Peer Review Report,” presented to the Senate
Committee on Business, Professions and Economic
Development and the Assembly Committee on Business and
Professions, October 1, 2008;

22. Report entitled “Hospitals Drop the Ball on Physician
Oversight,” prepared by Public Citizen, May 27, 2009.

+ Because it is not unusual for more materials to
become publicly available after our earlier research of
legislation, we re-gathered these file materials, denoting them
as “updated collection of material.”

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 22° day of October, 2018 at

Woodland, California.
Anie_Nprve. @,w/?/@ A dar s,

ANNA MARIA BERECZKY-ANDERSON

W:AWorldox\WDOCS\ABLYBILLab\120:00231974.DOC
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AMENDED IN ASSEMBLY MARCH 26, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 120

Introduced by Assembly Member Hayashi

January 15, 2009

An act to amend Sections22342F6-and 354--of-andto-add-Seetion
686 809, 809.2, and 809.3 of, and to add Sections 809.04, 809.07, and
809.08 to, the Business and Professions Code,~and-to-amend-Seetion

{—23462—0{'—H=re—l-ka+th-ﬂﬂd—5a{bty-€ﬁde; relating to-the healing arts,

LEGISLATIVE COUNSEL’S DIGEST

AB 120, as amended, Hayashi. Hesltheareproviders-reasonable
diselosure-reproduetive-ehotees—Healing arts: peer review.

Existing law provides for the pmjes sional review of specified healing
arts licentiates through a peer review process conducted by peer review
bodies, as defined.

This bill would encourage a peer review body of a health care facility
to obtain external peer review, as defined, for the evaluation or
investigation of an applicant, privilege holder, or member of the medical
staff of the facility in specified circumstances.

This bill would require a peer review body to respond to the request
of another peer review body and produce the records requested
concerning a licentiate under review. The bill would specify that the
records produced pursuant to this provision are not subject to discovery,
a subpoena, or a subpoena duces tecum, and are not admissible as
evidence in a civil action.

Existing law requires the governing body of acute care hospitals to
give great weight to the actions of peer review bodies and authorizes
the governing body to direct the peer review body to investigate in
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AB 120 —2—

specified instances. Where the peer review body fails to take action in
response to that direction, existing law authorizes the governing body
1o take action against a licentiate.

This bill would prohibit a member of a medical or professional staff

Jfrom being required to alter or surrender staff privileges, status, or
membership solely due to the termination of a contract between that
member and a health care facility. The bill would specify that a peer
review body is entitled to review and make recommendations to the
governing body of a health care facility regarding the quality
implications of the selection, performance evaluation, and any change
in the retention or replacement of licensees with whom the facility has
a contract and would prohibit the governing body from unreasonably
withholding approval of those recommendations, as specified.

Existing law provides various due process rights for licentiates who
are the subject of a final proposed disciplinary action of a peer review
body, including authorizing a licensee to request a hearing concerning
that action. Under existing law, the hearing must be held before either
an arbitrator mutually acceptable to the licensee and the peer review
body or a panel of unbiased individuals, as specified. Existing law
prohibits a hearing officer presiding at a hearing held before a panel
from, among other things, gaining direct financial benefit from the
oufcome.

This bill would give the licensee the choice of having the hearing
before a mutually acceptable arbitrator or a panel of unbiased
individuals. The bill would require the hearing officer presiding at a
hearing before a panel to meet certain requirements and to disclose all
actual and potential conflicts. The bill would specify that the hearing
officer is entitled to determine the procedure for presenting evidence
and argument and would give the hearing officer authority to make all
rulings pertaining to law, procedure, or the admissibility of evidence.

Existing law gives parties at the hearing certain rights, including the
right to present and rebut evidence. Existing law requires the peer
review body to adopt written provisions governing whether a licensee
may be represented by an attorney.

This bill would give both parties the right to be represented by an
attorney, except as specified.

. u
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Vote: majority. Appropriation: no. Fiscal committee: yesno.
State-mandated local program: yes-no.

The people of the State of California do enact as follows:

SECTION I. Section 809 of the Business and Professions Code
is amended to read:

809. (a) The Legislature hereby finds and declares the
following:

(1) In 1986, Congress enacted the Health Care Quality
Improvement Act of 1986 (Chapter 117 (commencing with Section
11101) Title 42, United States Code), to encourage physicians to
engage in effective professional peer review, but giving each state
the opportunity to “opt-out” of some of the provisions of the federal
act.
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(2) Because of deficiencies in the federal act and the possible
adverse interpretations by the courts of the federal act, it is
preferable for California to “opt-out” of the federal act and design
its own peer review system.

(3) Peer review, fairly conducted, is cssential to preserving the
highest standards of medical practice.

(4) 11 is essential that California’s peer review system generate
a culture of trust and safety so that health care practitioners will
participate rbustly in the process by engaging in critically
important patient safety activities, such as reporting incidents they
believe to reflect substandard care or unprofessional conduct and
serving on peer review, quality assurance, and other committees
necessary to protect patients.

(5) Itis the policy of the state that evaluation, corrective action,
or other forms of peer review only be conducted for patient safety
and the improvement of quality patient care.

t4

(6) Peer review that is not conducted fairly results in harm both
to patients and healing arts practitioners by wrongfully depriving
patients of their ability to obtain care from their chosen
practitioner and by depriving practitioners of their ability to care

for their patients, thereby limiting much needed access to care.

)

(7) Peer review, fairly conducted, will aid the appropriate state
licensing boards in their responsibility to regulate and discipline
errant healing arts practitioners.

6)

(8) To protect the health and welfare of the people of California,
it is the policy of the State of California to exclude, through the
peer review mechanism as provided for by California law, those
healing arts practitioners who provide substandard care or who
engage in professional misconduct, regardless of the effect of that
exclusion on competition.

tH

(9) It is the intent of the Legislature that peer review of
professional health care services be done efficiently, on an ongoing
basis, and with an emphasis on early detection of potential quality
problems and resolutions through informal educational
interventions. 7 is further the intent of the Legislature that peer
review bodies be actively involved in the measurement, assessment,
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and improvement of quality and that there be appropriate oversight
by the peer review bodies to ensure the timely resolution of issues.

&)

(10) Sections 809 to 809.8, inclusive, shall not affect the
respective responsibilities of the organized medical staff or the
governing body of an acute care hospital with respect to peer
review in the acute care hospital setting. It is the intent of the
Legislature that written provisions implementing Sections 809 to
809.8, inclusive, in the acute care hospital setting shall be included
in medical staff bylaws that shall be adopted by a vote of the
members of the organized medical staff and shall be subject to
governing body approval, which approval shall not be withheld
unreasonably.

(11) (A) The Legislature thus finds and declares that the laws
of this state pertaining to the peer review of healing arts
practitioners shall apply in lieu of Chapter 117 (commencing with
Section 11101) of Title 42 of the United States Code, because the
laws of this state provide a more careful articulation of the
protections for both those undertaking peer review activity and
those subject to review, and better integrate public and private
systems of peer review. Therefore, California exercises its right
to opt out of specified provisions of the Health Care Quality
Improvement Act relating to professional review actions, pursuant
to Section 11111(¢)(2)(B) of Title 42 of the United States Code.
This election shall not affect the availability of any immunity under
California law.

(B) The Legislature further declares that it is not the intent or
purposes of Sections 809 to 809.8, inclusive, to opt out of any
mandatory national data bank established pursuant to Subchapter
Il (commencing with Section 11131) of Chapter 117 of Title 42
of the United States Code.

(b) For the purpose of this section and Sections 809.1 to 809.8,
inclusive, “healing arts practitioner” or “licentiate” means a
physician and surgeon, podiatrist, clinical psychologist, marriage
and family therapist, clinical social worker, or dentist; and “peer
review body” means a peer review body as specified in paragraph
(1) of subdivision (a) of Section 805, and includes any designee
of the peer review body.
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SEC. 2. Section 809.04 is added to the Business and Professions
Code, to read:

809.04. (a) It is the public policy of the state that licentiates
who may be providing substandard care be subject to the peer
review hearing and reporting process set forth in this article.

(b) To ensure that the peer review process is not circumvented,
a member of a medical or professional staff, by contract or

otherwise, shall not be required to alter or surrender staff
privileges, status, or membership solely due to the termination of

a contract between that member and a health care facility.

(c) The peer review body of a health care facility shall be
entitled to review and make recommendations to the governing
body of the facility regarding the quality implications of the
selection, performance evaluation, and any change in the retention
or replacement of licentiates with whom the health care facility
has a contract. The governing body shall not unreasonably
withhold approval of those recommendations.

(d) This section shall not impair a governing body's ability to
take action against a licentiate pursuant to Section 809.05.

SEC. 3. Section 809.07 is added to the Business and Professions
Code, to read:

809.07. (a) It is the policy of the state thal in certain
circumstances, external peer review may be necessary to promote
and protect patient care in order to eliminate perceived bias, obtain
needed medical expertise, or respond to other particular
circumstances.

(b) A peer review body is encouraged to obtain external peer
review for the evaluation or investigation of an applicant, privilege
holder, or member of the medical staff in the following
circumstances:

(1) Committee or department reviews that could affect an
individual s membership or privileges do not provide a sufficiently
clear basis for action or inaction.

(2) No current medical staff member can provide the necessary
expertise in the clinical procedure or area under review.

(3) To promote impartial peer review,

(4) Upon the reasonable request of the licentiate.

(¢) Under no circumstances may any organization external to
the peer review body that provides quality improvement activities
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2 i AB 120

perform any activities at the health care facility without the
concurrence of and input from the peer review body.

(d) For purposes of this section, the following definitions apply:

(1) “Peerreview body " has the meaning provided in paragraph
(1) of subdivision (a) of Section 805.

(2) “External peer review” means peer review provided by an
external objective organization engaged in quality improvement
activities that has the ability to perform review by licentiates who
are not members of the peer review body.

SEC. 4. Section 809.08 is added to the Business and Professions
Code, to read:

809.08. (a) The Legislature hereby finds and declares that the
sharing of information between peer review bodies is essential 1o
protect the public health.

(b) A peer review body shall respond to the request of another
peer review body and produce the records requested concerning
a licentiate under review fo the extent not otherwise prohibited by
state or federal law. The records produced pursuant to this section
shall not be subject to discovery, a subpoena, or a subpoena duces
tecum, and shall not be admissible as evidence in a civil action.
The peer review body responding to the request shall be entitled
to all other confidentiality protections and privileges otherwise
provided by law as to the information and records disclosed
pursuant to this section.

SEC. 5. Section 809.2 of the Business and Professions Code
is amended to read:

809.2. If a licentiate timely requests a hearing concerning a
final proposed action for which a report is required to be filed
under Section 805, the following shall apply:

(a) The hearing shall be heldrasdetermined-by-thepeerteview
body; before a trier of fact,~whiteh-shal-be-an and the licentiate
shall have the choice of hearing by either of the following:

(1) An arbitrator or arbitrators selected by a process mutually
acceptable to the licentiate and the peer review-bedy;-or-before-a
hody.

(2) A panel of unbiased individuals who shall gain no direct
financial benefit from the outcome, who have not acted as an
accuser, investigator, factfinder, or initial decisionmaker in the
same matter, and which shall include, where feasible, an individual
practicing the same specialty as the licentiate.
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(b) (1) If a hearing officer is selected to preside at a hearing
held before a panel, the hearing officer shall gain no direct financial
benefit from the outcome, shall disclose all actual and potential
conflicts of interest, shall not act as a prosccuting officer or
advocate, and shall not be entitled to vote. The hearing officer
shall also meet both of the following requirements:

(A) Be mutually acceptable to the licentiate and the peer review
body. If the licentiate and peer review body are unable to agree,
they shall utilize the services of the American Arbitration
Association or other mutually agreed upon dispute resolution
organization.

(B) Be an attorney licensed to practice law in the State of

California and qualified to preside over a quasi-judicial hearing.
Attorneys from a firm utilized by the hospital, the medical staff,
or the involved licentiate within the preceding two years shall not
be eligible.

(2) The hearing officer shall endeavor to ensure that all parties
maintain proper decorum and have a reasonable opportunity to
be heard and present all relevant oral and documentary evidence.
The hearing officer shall be entitled to determine the order of, or
procedure for, presenting evidence and argument during the
hearing and shall have the authority and discretion to make all
rulings on questions pertaining to matters of law, procedure, or
the admissibility of evidence. The hearing officer shall also take
all appropriate steps to ensure a timely resolution of the hearing,
but may not terminate the hearing process.

(c) The licentiate shall have the right to a reasonable opportunity
to voir dire the panel members and any hearing officer, and the
right to challenge the impartiality of any member or hearing officer.
Challenges to the impartiality of any member or hearing officer
shall be ruled on by the presiding officer, who shall be the hearing
officer if one has been selected.

(d) The licentiate shall have the right to inspect and copy at the
licentiate’s expense any documentary information relevant to the
charges which the peer review body has in its possession or under
its control, as soon as practicable after the receipt of the licentiate’s
request for a hearing. The peer review body shall have the right
to inspect and copy at the peer review body’s expense any
documentary information relevant to the charges which the
licentiate has in his or her possession or control as soon as
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practicable after receipt of the peer review body’s request. The
failure by either party to provide access to this information at least
30 days before the hearing shall constitute good cause for a
continuance. The right to inspect and copy by either party docs
not extend to confidential information referring solely to
individually identifiable licentiates, other than the licentiate under
review. The arbitrator or presiding officer shall consider and rule
upon any request for access to information, and may impose any
safeguards the protection of the peer review process and justice
requires.

(¢) When ruling upon requests for access to information and
determining the relevancy thereof, the arbitrator or presiding officer
shall, among other factors, consider the following:

(1) Whether the information sought may be introduced to
support or defend the charges.

(2) The exculpatory or inculpatory nature of the information
sought, if any.

(3) The burden imposed on the party in possession of the
information sought, if access is granted.

(4) Any previous requests for access to information submitted
or resisted by the parties to the same proceeding.

(f) At the request of either side, the parties shall exchange lists
of witnesses expected to testify and copies of all documents
expected to be introduced at the hearing. Failure to disclose the
identity of a witness or produce copies of all documents expected
to be produced at least 10 days before the commencement of the
hearing shall constitute good cause for a continuance.

(g) Continuances shall be granted upon agreement of the parties
or by the arbitrator or presiding officer on a showing of good cause.

(h) A hearing under this section shall be commenced within 60
days after receipt of the request for hearing, and the peer review
process shall be completed within a reasonable time, after a
licentiate receives notice of a final proposed action or an immediate
suspension or restriction of clinical privileges, unless the arbitrator
or presiding officer issues a written decision finding that the
licentiate failed to comply with subdivisions (d) and (e) in a timely
manner, or consented to the delay.

SEC. 6. Section 809.3 of the Business and Professions Code
is amended to read:
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809.3. (a) During a hearing concerning a final proposed action
for which reporting is required to be filed under Section 805, both
parties shall have all of the following rights:

(1) To be provided with all of the information made available
to the trier of fact.

(2) To have a record made of the proceedings, copies of which
may be obtained by the licentiate upon payment of any rcasonable
charges associated with the preparation thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the arbitrator
or presiding officer to be relevant.

(5) To submit a written statement at the close of the hearing.

(6) To be represented by an attorney of the party’s choice at
the party’s expense, subject to subdivision (c).

(b) The burden of presenting evidence and proof during the
hearing shall be as follows:

(1) The peer review body shall have the initial duty to present
evidence which supports the charge or recommended action.

(2) Initial applicants shall bear the burden of persuading the
trier of fact by a preponderance of the evidence of their
qualifications by producing information which allows for adequate
evaluation and resolution of reasonable doubts concerning their
current qualifications for staff privileges, membership, or
employment. Initial applicants shall not be permitted to introduce
information not produced upon request of the peer review body
during the application process, unless the initial applicant
establishes that the information could not have been produced
previously in the exercise of reasonable diligence.

(3) Except as provided above for initial applicants, the peer
review body shall bear the burden of persuading the trier of fact
by a preponderance of the evidence that the action or
recommendation is reasonable and warranted.

(¢c) Fhe—peer—teview—body—shall—adopt—written—provisions
govel-nmg—whefheﬁa—}reﬂﬁmtzz—ehaﬁ%we—thc—wﬁﬁﬁ—&ﬂbﬁﬁg

3

—No peer
review body shall be represented by an altomey if lh(. llcentlatc is
not so represented, except dental professional society peer review

bodles may be 1cpreqx.nted by an attorneyw&wded—ﬂml—ﬂ#e—peer
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AMENDED IN ASSEMBLY MAY 7, 2009
AMENDED IN ASSEMBLY APRIL 13, 2009
AMENDED IN ASSEMBLY MARCH 26, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 120

Introduced by Assembly Member Hayashi
(Coauthor: Assembly Member Emmerson)

January 15, 2009

An act to amend Sections 809, 809.2, and 809.3 of, and to add
Sections 809.04, 809.07, and 809.08 to, the Business and Professions
Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 120, as amended, Hayashi. Healing arts: peer review.

Existing law provides for the professional review of specified healing
arts licentiates through a peer review process conducted by peer review
bodies, as defined.

This bill would encourage a peer review body
to obtain external peer review, as defined, for the evaluation or
investigation of an applicant,—privitege—heltder privilegeholder, or
member of the medical staff-ef-the-faettity in specified circumstances.

This bill would require a peer review body to respond to the request
of another peer review body and produue the records reasonably
requested concerning a licentiate under review, as specified. The bill
would specify that the records produced pursuant to this provision are
not subject to discovery, as specified.

Existing law requires the governing body of acute care hospitals to
give great weight to the actions of peer review bodies and authorizes
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AB 120 I

the governing body to direct the peer review body to investigate in
specified instances. Where the peer review body fails to take action in
response to that direction, existing law authorizes the governing body
to take action against a licentiate.

This bill would prohibit a member of a medical or professional staff
from being required to alter or surrender staff privileges, status, or
membership solely due to the termination of a contract between that
member and a health care facility, except as specified. The bill would
specify that a peer review body is entitled to review and make
recommendations to the governing body of a health care facility
regarding-the quality-+mpheations-of considerations when the selection,
performance evaluation,—and or any change in the retention or
replacement of licensees with whom the facility has a-eentraet-and
contract occurs. The bill would-prehibit require the governing body

fronrunreasonably-withholding-apprevat-of 1o give great weight to those
T LCOI]‘I])‘lel'ld'lllOI'lﬁ-ﬁ?ﬂ‘p'Celﬁef}

Existing law provides various due process rights for licentiates who
are the subject of a final proposed disciplinary action of a peer review
body, including authorizing a licensee to request a hearing concerning
that action. Under existing law, the hearing must be held before either
an arbitrator mutually acceptable to the licensee and the peer review
body or a panel of unbiased individuals, as specified. Existing law
prohibits a hearing officer presiding at a hearing held before a panel
from, among other things, gaining direct financial benefit from the
outcome.

require the hearing oﬁ?cer to, among other
things, be selected by a process that provides a reasonable opportunity
Jor selection of a mutually acceptable hearing officer and would set
Jorth a process that would satisfy that requirement. The bill would
specify that the hearing officer is entitled to determine the procedure
for presenting evidence and argument and would give the hearing officer
authority to make all rulings pertaining to law, procedure, or the
admissibility of evidence. The bill would authorize the hearing officer
to recommend termination of the hearing in certain circumstances.
Existing law gives parties at the hearing certain rights, including the
right to present and rebut evidence. Existing law requires the peer review
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body to adopt written provisions governing whether a licensee may be
represented by an attorney and prohibits a peer review body from being
represented by an attorney where a licensee is not so represented, except
as specified.

This bill would give both partics the right to be represented by an
attorneys-exeept-as—speetfied but would prohibit a peer review body
from being represented if the licensee notifies the peer review body
within a specified period of time that he or she has elected to not be
represented, except as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows.

SECTION 1. Section 809 of the Business and Professions Code
is amended to read:

809. (a) The Legislature hereby finds and declares the
following:

(1) In 1986, Congress enacted the Health Care Quality
Improvement Act of 1986 (Chapter 117 (commencing with Section
| 1101 yFited42; of Title 42 of the United States Code), to encourage
physicians to engage in effective professional peer review, but
giving each state the opportunity to “opt-out” of some of the
provisions of the federal act.

11 (2) Because of deficiencies in the federal act and the possible
12 adverse interpretations by the courts of the federal act, it is
13 preferable for California to “opt-out” of the federal act and design
14 its own peer review system.

1’5 (3) Peer review, fairly conducted, is essential to preserving the
16 highest standards of medical practice.

17 (4) It is essential that California’s peer review system generate
18 a culture of trust and safety so that health care practitioners will
19 participate robustly in the process by engaging in critically
20 important patient safety activities, such as reporting incidents they
21 believe to reflect substandard care or unprofessional conduct and
22 serving on peer review, quality assurance, and other committees
23 necessary to protect patients.

25 erotherformsofpeerreview-only-be-condueted-forpatientsafety
26 and-thetmprovementofquality patienteare:
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t6)

(5) Peerreview that is not conducted fairly results in harm both
to patients and healing arts practitioners by wrongfully depriving
patients of their ability to obtain care from their chosen practitioner
and by depriving practitioners of their ability to care for their
patients, thereby limiting much needed access to care.

57}

(6) Peer review, fairly conducted, will aid the appropriate state
licensing boards in their responsibility to regulate and discipline
errant healing arts practitioners.

8

(7) To protect the health and welfare of the people of California,
it is the policy of the State of California to exclude, through the
peer review mechanism as provided for by California law, those
healing arts practitioners who provide substandard care or who
engage in professional misconduct, regardless of the effect of that
exclusion on competition.

ol

(8) 1t is the intent of the Legislature that peer review of
professional health care services be done efficiently, on an ongoing
basis, and with an emphasis on early detection of potential quality
problems and resolutions through informal educational
interventions. It is further the intent of the Legislature that peer
review bodies be actively involved in the measurement, assessment,
and improvement of quality and that there be appropriate oversight
by the peer review bodies to ensure the timely resolution of issues.

46y

(9) Sections 809 to 809.8, inclusive, shall not affect the
respective responsibilities of the organized medical staff or the
governing body of an acute care hospital with respect to peer
review in the acute care hospital setting. It is the intent of the
Legislature that written provisions implementing Sections 809 to
809.8, inclusive, in the acute care hospital setting shall be included
in medical staff bylaws that shall be adopted by a vote of the
members of the organized medical staff and shall be subject to
governing body approval, which approval shall not be withheld
unteasonably.

t+h

(10) (A) The Legislature thus finds and declares that the laws
of this state pertaining to the peer review of healing arts
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practitioners shall apply—in—teu—eof in addition to Chapter 117
(commencing with Section 11101) of Title 42 of the United States
Code, because the laws of this state provide a more careful
articulation of the protections for both those undertaking peer
review activity and those subject to review, and better integrate
public and private systems of peer review. Therefore, California
exercises its right to opt out of specified provisions of the Health
Care Quality Improvement Act relating to professional review
actions, pursuant to Section 11111(c)(2)(B) of Title 42 of the
United States Code. This election shall not affect the availability
of any immunity under California law.

(B) The Legislature further declares that it is not the intent or
purposes of Sections 809 to 809.8, inclusive, to opt out of any
mandatory national-deta—bamke databank established pursuant to
Subchapter II (commencing with Section [1131) of Chapter [17
of Title 42 of the United States Code.

(b) For the purpose of this section and Sections 809.1 to 809.8,
inclusive, “healing arts practitioner” or “licentiate” means a
physician and surgeon, podiatrist, clinical psychologist, marriage
and family therapist, clinical social worker, or dentist; and “peer
review body” means a peer review body as specified in paragraph
(1) of subdivision (a) of Section 805, and includes any designee
of the peer review body.

SEC. 2. Section 809.04 is added to the Business and Professions
Code, to read:

809.04. (a) It is the public policy of the state that licentiates
who may be providing substandard care be subject to the peer
review hearing and reporting process set forth in this article.

(b) To ensure that the peer review process is not circumvented,
a member of a medical or professional staff, by contract or
otherwise, shall not be required to alter or surrender staff privileges,
status, or membership solely due to the termination of a contract
between that member and a health care facility. However, with
respect to services that may only be provided by members who
have, or who are members of a medical group that has, a current
exclusive contract for those services, termination of the contraci,
or termination of the member’s employment by the medical group
holding the contract, may result in the member’s ineligibility to
provide the services covered by the contract.
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(¢) The peer review body of a health care facility shall be entitled
to review and make recommendations to the governing body of
the facility regarding—the—equality—tmpheations—of quality
considerations whenever the selection, performance evaluation,
and or any change in the retention or replacement of licentiates
with whom the health care facility has a contract occurs. The
governing body shall-netunteasonably-withhotd-approvatl-of give
great weight fo those recommendations.

(d) This section shall not impair a governing body’s ability to
take action against a licentiate pursuant to Section 809.05.

SEC. 3. Section 809.07 is added to the Business and Professions
Code, to read:

809.07. (a) It is the policy of the state that in certain /imited
circumstances, external peer review may be necessary to promote
and protect patient care in order to eliminate perceived bias, obtain
needed medical expertise, or respond to other particular
circumstances.

(b) A peer review body is encour aged to obtain external peer
review for the evaluation or investigation of an applicant,privitege
helder priviegeholder, or member of the medical staff in the
following circumstances:

(1) Committee or department reviews that could affect a
licentiate’s membership or privileges do not provide a sufficiently
clear basis for action or inaction.

(2) No current medical staff member can provide the necessary
expertise in the clinical procedure or area under review.

(3) To promote impartial peer review.

(c) For purposes of this section, the following definitions apply:

(1) “Peer review body” has the meaning provided in paragraph
(1) of subdivision (a) of Section 805.

(2) “External peer review” means peer review provided by-att

are-not-members-of-the-peer-review-body: licentiates who are not
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members of the peer review body, who are impartial, and who
have the necessary expertise in the clinical procedure or area
under review.

SEC. 4. Section 809.08 is added to the Business and Professions
Code, to read:

809.08. (a) The Legislature hereby finds and declares that the
sharing of information between peer review bodies is essential to
protect the public health.

(b) A-Upon receipt of reasonable copying costs, a peer review
body shall respond to the request of another peer review body and
produce the records reasonably requested concerning a licentiate
under review to the extent not otherwise prohibited by state or
federal law. The records produced pursuant to this section shall
not be subject to discovery to-the-extentprovidednr-Seetton 157
of-the-Evidenee-Code—The the extent provided in Sections 1156.1
and 1157 of the Evidence Code and any other applicable provisions
of law. The peer review body responding to the request shall be
entitled to all-ether confidentiality protections and privileges
etherwise provided by law as to the information and records
disclosed pursuant to this section.

SEC. 5. Section 809.2 of the Business and Professions Code
1s amended to read:

809.2. 1If a licentiate timely requests a hearing concerning a
final proposed action for which a report is required to be filed
under Section 805, the following shall apply:

Wl . . £
’ &) ‘lhe llzsa]:tlmlg :halll be ]hE.H Eﬁ?m]s a‘.me’l] of f‘&]ﬁ ﬂ"dg Elhs
H—An

(a) The hearing shall be held, as determined by the peer review
body, before a trier of fact, which shall be an arbitrator or
arbitrators selected by a process mutually acceptable to the
licentiate and the peer review-body-

24 body, or before a panel of unbiased individuals who shall
gain no direct financial benefit from the outcome, who have not
acted as an accuser, investigator, factfinder, or initial decisionmaker
in the same matter, and which shall include, where feasible, an
individual practicing the same specialty as the licentiate.

(b) (1) If a hearing officer is selected to preside at a hearing
held before a panel, the hearing officer shall gain no direct financial
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benefit from the outcome, shall disclose all actual and potential
conflicts of interest within the last five years reasonably known to
the hearing officer, shall not act as a prosecuting officer or
advocate, and shall not be entitled to vote. The hearing officer
shall also meet both of the following requirements:

(A) (i) Beselected through a process that provides a reasonable
opportunity for selection of a hearing officer who is mutually
acceptable to the licentiate and the peer review—bedy—H—the

efhmﬁt&uﬂHy-agreeeFuﬁeﬁ-dﬁfmb&feseﬁiﬂﬂn-m-gmﬂtﬂheﬁ— bodly.
For purposes of this subparagraph, the following process shall be
deemed to constitute a reasonable opportunity for selection of a
mutually acceptable hearing officer:

(1) Ifthe licentiate and the peer review body are unable to agree
on a hearing officer within 10 business days of the date the peer
review body receives the request for a hearing, they shall utilize
the services of a third party selection service, as set forth in the
applicable bylaws of the peer review body, or if none is specified,
that is determined by mutual agreement of the parties within 15
business days of the date the peer review body receives the request

Jor a hearing.

(Il) If the licentiate and the peer review body are unable to
agree on a third party selection service within the period of time
required under subclause (1), each party shall have five business
days to provide a list of five names of individuals meeting the
requirements of subparagraph (B). After receiving this list, each
party shall have three business days to strike two names from the
list and to rank the remaining names in order of preference by
assigning the numeral one to the name with the strongest
preference. No name shall be lefi blank. The candidate with the
lowest combined score whose name has not been stricken by either
party shall be invited to serve as the hearing officer. In the event
of a tie, the matter shall be resolved by lot, which means the
drawing from the names of the two candidates with the lowest
combined score. If this candidate is not available to serve, the
other candidate with the lowest combined score shall be asked to
serve. If neither of these two candidates is able to serve, the peer

review body may select a hearing officer, who need not be one of
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the individuals remaining on the lists created pursuant to this
clause.

(ii) The timeframe within which a hearing is required to occur
under subdivision (h) shall be tolled for purposes of complying
with this subparagraph provided that the parties are engaging in

a good faith attempt to achieve a mutually acceptable selection of

the hearing officer.
(B) Be an attorney licensed to practice law in the State of

Attorneys California. Except as otherwise agreed by the parties,
attorneys from a firm utilized by the hospital, the medical staff,
or the involved licentiate within the preceding two years shall not
be eligible.

(2) The hearing officer shall endeavor to ensure that all parties
maintain proper decorum and have a reasonable opportunity to be
heard and present all relevant oral and documentary evidence. The
hearing officer shall be entitled to determine the order of, or
procedure for, presenting evidence and argument during the hearing
and shall have the authority and discretion to make all rulings on
questions pertaining to matters of law, procedure, or the
admissibility of evidence. The hearing officer shall also take all
appropriate steps to ensure a timely resolution of the hearing, but

may not terminate the hearing process. However; in the case of
flagrant noncompliance with the procedural rules governing the

hearing process or egregious interference with the orderly conduct
of the hearing, the hearing office may recommend that the hearing
panel terminate the hearing, provided that this activity is
authorized by the applicable bylaws of the peer review body.

(¢) The licentiate shall have the right to a reasonable opportunity
to voir dire the panel members and any hearing officer, and the
right to challenge the impartiality of any member or hearing officer,
Challenges to the impartiality of any member or hearing officer
shall be ruled on by the presiding officer, who shall be the hearing
officer if one has been selected.

(d) The licentiate shall have the right to inspect and copy at the
licentiate’s expense any documentary information relevant to the
charges which the peer review body has in its possession or under
its control, as soon as practicable after the receipt of the licentiate’s
request for a hearing. The peer review body shall have the right
to inspect and copy at the peer review body’s expense any

96

93

(RO

NT SERVICE

T

TIVE IN

ISLA

| s



AB 120 — 10—

N PN —=OCOHOIN N B WD —

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

documentary information relevant to the charges which the
licentiate has in his or her possession or control as soon as
practicable after receipt of the peer review body’s request. The
failure by either party to provide access to this information at least
30 days before the hearing shall constitute good cause for a
continuance. The right to inspect and copy by cither party does
not extend to confidential information referring solely to
individually identifiable licentiates, other than the licentiate under
review. The arbitrator or presiding officer shall consider and rule
upon any request for access to information, and may impose any
safeguards the protection of the peer review process and justice
requires.

(¢) When ruling upon requests for access to information and
determining the relevancy thereof, the arbitrator or presiding officer
shall, among other factors, consider the following:

(1) Whether the information sought may be introduced to
support or defend the charges.

(2) The exculpatory or inculpatory nature of the information
sought, if any.

(3) The burden imposed on the party in possession of the
information sought, if access is granted.

(4) Any previous requests for access to information submitted
or resisted by the parties to the same proceeding.

(f) At the request of either side, the parties shall exchange lists
of witnesses expected to testify and copies of all documents
expected to be introduced at the hearing. Failure to disclose the
identity of a witness or produce copies of all documents expected
to be produced at least 10 days before the commencement of the
hearing shall constitute good cause for a continuance.

(g) Continuances shall be granted upon agreement of the parties
or by the arbitrator or presiding officer on a showing of good cause.

(h) A hearing under this section shall be commenced within 60
days after receipt of the request for hearing, and the peer review
process shall be completed within a reasonable time, after a
licentiate receives notice of a final proposed action or an immediate
suspension or restriction of clinical privileges, unless the arbitrator
or presiding officer issues a written decision finding that the
licentiate failed to comply with subdivisions (d) and (e) in a timely
manner, or consented to the delay.
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SEC. 6. Section 809.3 of the Business and Professions Code
is amended to read:

809.3. (a) During a hearing concerning a final proposed action
for which reporting is required to be filed under Section 805, both
parties shall have all of the following rights:

(1) To be provided with all of the information made available
to the trier of fact.

(2) To have a record made of the proceedings, copies of which
may be obtained by the licentiate upon payment of any reasonable
charges associated with the preparation thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the arbitrator
or presiding officer to be relevant.

(5) To submit a written statement at the close of the hearing,

(6) To be represented by an attorney of the party’s choice at the
party’s expense, subject to subdivision (¢). '

(b) The burden of presenting evidence and proof during the
hearing shall be as follows:

(1) The peer review body shall have the initial duty to present
evidence which supports the charge or recommended action.

(2) Initial applicants shall bear the burden of persuading the
trier of fact by a preponderance of the evidence of their
qualifications by producing information which allows for adequate
evaluation and resolution of reasonable doubts concerning their
current qualifications for staff privileges, membership, or
employment. Initial applicants shall not be permitted to introduce
information not produced upon request of the peer review body
during the application process, unless the initial applicant
establishes that the information could not have been produced
previously in the exercise of reasonable diligence.

(3) Except as provided above for initial applicants, the peer
review body shall bear the burden of persuading the trier of fact
by a preponderance of the evidence that the action or
recommendation is reasonable and warranted.

' Bolel o I bl e S

(¢c) (1) Exceptas provided in paragraph (3), a peer review body
shall not be represented by an attorney if the licentiate notifies the
peer review body in writing no later than 15 days prior to the
hearing that he or she has elected to not be represented by an
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attorney. Except as otherwise agreed by the parties, this election
shall be binding.

(2) If'the licentiate does not provide the written notice described
in paragraph (1) within the required timeframe, the peer review
body may be represented by an attorney even if the licentiate later
elects to not be represented by an attorney.

(3) Dental professional society peer review bodies may be
represented by an attorney, even if the licentiate declines to be
represented by an attorney.
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AMENDED IN ASSEMBLY JUNE 1, 2009
AMENDED IN ASSEMBLY MAY 18, 2009
AMENDED IN ASSEMBLY MAY 7, 2009
AMENDED IN ASSEMBLY APRIL 13, 2009
AMENDED IN ASSEMBLY MARCH 26, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 120

Introduced by Assembly Member Hayashi
(Coauthor: Assembly Member Emmerson)

January 15, 2009

An act to amend Sections 809, 809.2, and 809.3 of, and to add
Sections 809.04, 809.07, and 809.08 to, the Business and Professions
Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 120, as amended, Hayashi. Healing arts: peer review.

Existing law provides for the professional review of specified healing
arts licentiates through a peer review process conducted by peer review
bodies, as defined.

This bill would encourage a peer review body to obtain external peer
review, as defined, for the evaluation or investigation of an applicant,
privilegeholder, or member of the medical staff in specified
circumstances.

This bill would require a peer review body to respond to the request
of another peer review body and produce the records reasonably
requested concerning a licentiate under review, as specified. The bill
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would specify that the records produced pursuant to this provision are
not subject to discovery, as specified.

Existing law requires the governing body of acute care hospitals to
give great weight to the actions of peer review bodies and authorizes
the governing body to direct the peer review body to investigate in
specified instances. Where the peer review body fails to take action in
response to that direction, existing law authorizes the governing body
to take action against a licentiate.

This bill would prohibit a member of a medical or professional staff
from being required to alter or surrender staff privileges, status, or
membership solely due to the termination of a contract between that
member and a health care facility, except as specified. The bill would
specify that a peer review body is entitled to review and make
recommendations to the govermning body of a health care facility
regarding quality considerations when the selection, performance
evaluation, or any change in the retention or replacement of licensees
with whom the facility has a contract occurs. The bill would require
the governing body to give great weight to those recommendations.

Existing law provides various due process rights for licentiates who
are the subject of a final proposed disciplinary action of a peer review
body, including authorizing a licensee to request a hearing concerning
that action. Under existing law, the hearing must be held before either
an arbitrator selected by a process mutually acceptable to the licensee
and the peer review body or a panel of unbiased individuals, as specified.
Existing law prohibits a hearing officer presiding at a hearing held
before a panel from, among other things, gaining direct financial benefit
from the outcome.

This bill would additionally require the hearing officer to;among

< . be an
attorney and to disclose all actual and potential conflicts of interest,
as specified. The bill would specify that the hearing officer is entitled
to determine the procedure for presenting evidence and argument and
would give the hearing officer authority to make all rulings pertaining
to law, procedure, or the admissibility of evidence. The bill would
authorize the hearing officer to recommend termination of the hearing
in certain circumstances.
Existing law gives parties at the hearing certain rights, including the
right to present and rebut evidence. Existing law requires the peer review
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body to adopt written provisions governing whether a licensee may be
represented by an attorney and prohibits a peer review body from being
represented by an attorney where a licensee is not so represented, except
as specified.

This bill would give both parties the right to be represented by an
attorney but would prohibit a peer review body from being represented
if the licensee notifies the peer review body within a specified period
of time that he or she has clected to not be represented, except as
specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

I SECTION 1. Section 809 of the Business and Professions Code
2 is amended to read:

3 809. (a) The Legislature hereby finds and declares the
4 following:

5 (1) In 1986, Congress enacted the Health Care Quality
6 Improvement Act of 1986 (Chapter 117 (commencing with Section
7 11101) of Title 42 of the United States Code), to encourage
8 physicians to engage in effective professional peer review, but
9 giving cach state the opportunity to “opt-out” of some of the
10 provisions of the federal act.

11 (2) Because of deficiencies in the federal act and the possible
12 adverse interpretations by the courts of the federal act, it is
13 preferable for California to “opt-out” of the federal act and design
14 its own peer review system.

15 (3) Peer review, fairly conducted, is essential to preserving the
16 highest standards of medical practice.

17 (4) It is essential that California’s peer review system generate
18 a culture of trust and safety so that health care practitioners will
19 participate robustly in the process by engaging in critically
20 important patient safety activities, such as reporting incidents they
21 believe to reflect substandard care or unprofessional conduct and
22 serving on peer review, quality assurance, and other committees
23 necessary to protect patients. ;

24 (5) Peer review that is not conducted fairly results in harm both
25 to patients and healing arts practitioners by wrongfully depriving
26 patients of their ability to obtain care from their chosen practitioner
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and by depriving practitioners of their ability to care for their
patients, thereby limiting much needed access to care.

(6) Peer review, fairly conducted, will aid the appropriate state
licensing boards in their responsibility to regulate and discipline
errant healing arts practitioners.

(7) To protect the health and welfare of the people of California,
it is the policy of the State of California to exclude, through the
peer review mechanism as provided for by California law, those
healing arts practitioners who provide substandard care or who
engage in professional misconduct, regardless of the effect of that
exclusion on competition.

(8) It is the intent of the Legislature that peer review of
professional health care services be done efficiently, on an ongoing
basis, and with an emphasis on early detection of potential quality
problems and resolutions through informal educational
interventions. It is further the intent of the Legislature that peer
review bodies be actively involved in the measurement, assessment,
and improvement of quality and that there be appropriate oversight
by the peer review bodies to ensure the timely resolution of issues.

(9) Sections 809 to 809.8, inclusive, shall not affect the
respective responsibilities of the organized medical staff or the
governing body of an acute care hospital with respect to peer
review in the acute care hospital setting. It is the intent of the
Legislature that written provisions implementing Sections 809 to
809.8, inclusive, in the acute care hospital setting shall be included
in medical staff bylaws that shall be adopted by a vote of the
members of the organized medical staff and shall be subject to
governing body approval, which approval shall not be withheld
unreasonably.

(10) (A) The Legislature thus finds and declares that the laws
of this state pertaining to the peer review of healing arts
practitioners shall apply in addition to Chapter 117 (commencing
with Section 11101) of Title 42 of the United States Code, because
the laws of this state provide a more careful articulation of the
protections for both those undertaking peer review activity and
those subject to review, and better integrate public and private
systems of peer review. Therefore, California exercises its right
to opt out of specified provisions of the Health Care Quality
Improvement Act relating to professional review actions, pursuant
to Section 11111(c)(2)(B) of Title 42 of the United States Code.
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This election shall not affect the availability of any immunity under
California law.

(B) The Legislature further declares that it is not the intent or
purposes of Sections 809 to 809.8, inclusive, to opt out of any
mandatory national databank established pursuant to Subchapter
II (commencing with Section 11131) of Chapter 117 of Title 42
of the United States Code.

(b) For the purpose of this section and Sections 809.1 to 809.8,
inclusive, “hcaling arts practitioner” or “licentiate”™ means a
physician and surgeon, podiatrist, clinical psychologist, marriage
and family therapist, clinical social worker, or dentist; and “peer
review body” means a peer review body as specified in paragraph
(1) of subdivision (a) of Section 805, and includes any designee
of the peer review body.

SEC. 2. Section 809.04 is added to the Business and Professions
Code, to read:

809.04. (a) It is the public policy of the state that licentiates
who may be providing substandard care be subject to the peer
review hearing and reporting process set forth in this article.

(b) To ensure that the peer review process is not circumvented,
a member of a medical or professional staff, by contract or
otherwise, shall not be required to alter or surrender staff priviléges,
status, or membership solely due to the termination of a contract
between that member and a health care facility. However, with
respect to services that may only be provided by members who
have, or who are members of a medical group that has, a current
exclusive contract for those identified services, termination of the
contract, or termination of the member’s employment by the
medical group holding the contract, may result in the member’s
ineligibility to provide the services covered by the contract.

(¢) The peer review body of a health care facility shall be entitled

to review and make recommendations to the governing body of

the facility regarding quality considerations whenever the selection,
performance evaluation, or any change in the retention or
replacement of licentiates with whom the health care facility has
a contract occurs. The governing body shall give great weight to
those recommendations.

(d) This section shall not impair a governing body’s ability to
take action against a licentiate pursuant to Section 809.05.
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SEC. 3. Section 809.07 is added to the Business and Professions
Code, to read:

809.07. (a) It is the policy of the state that in certain limited
circumstances, external peer review may be necessary to promote
and protect patient care in order to eliminate perceived bias, obtain
needed medical expertise, or respond to other particular
circumstances.

(b) A peer review body is encouraged to obtain external peer
review for the evaluation or investigation of an applicant,
priviegehotder privilegeholder, or member of the medical staff in
the following circumstances:

(1) Commiftee or department reviews that could affect a
licentiate’s membership or privileges do not provide a sufficiently
clear basis for action or inaction.

(2) No current medical staff member can provide the necessary
expertise in the clinical procedure or area under review.

(3) To promote impartial peer review.

(¢) For purposes of this section, the following definitions apply:

(1) “Peer review body” has the meaning provided in paragraph
(1) of subdivision (a) of Section 805.

(2) “External peer review” means peer review provided by
licentiates who are not members of the peer review body, who are
impartial, and who have the necessary expertise in the clinical
procedure or area under review.

SEC. 4. Section 809.08 is added to the Business and Professions
Code, to read:

809.08. (a) The Legislature hereby finds and declares that the
sharing of information between peer review bodies is essential to
protect the public health.

(b) Upon receipt of reasonable copying costs, a peer review
body shall respond to the request of another peer review body and
produce the records reasonably requested concerning a licentiate
under review to the extent not otherwise prohibited by state or
federal law. The records produced pursuant to this section shall
not be subject to discovery to the extent provided in Sections
1156.1 and 1157 of the Evidence Code and any other applicable
provisions of law. The peer review body responding to the request
shall be entitled to all confidentiality protections and privileges
provided by law as to the information and records disclosed
pursuant to this section.
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SEC. 5. Section 809.2 of the Business and Professions Code
is amended to read:

809.2. If a licentiate timely requests a hearing concerning a
final proposed action for which a report is required to be filed
under Section 805, the following shall apply:

(a) The hearing shall be held, as determined by the peer review
body, before a trier of fact, which shall be an arbitrator or
arbitrators selected by a process mutually acceptable to the
licentiate and the peerreview

body review body, or before a panel of unbiased individuals who
shall gain no direct financial benefit from the outcome, who have
not acted as an accuser, investigator, factfinder, or initial
decisionmaker in the same matter, and which shall include, where
feasible, an individual practicing the same specialty as the
licentiate.

(b) (1) If a hearing officer is selected to preside at a hearing
held before a panel, the hearing officer shall gain no direct financial
benefit from the outcome, shall disclose all actual and potential
conflicts of interest within the last five years reasonably known to
the hearing officer, shall not act as a prosecuting officer or
advocate, and shall not be entitled to vote. The hearing officer

shall also-meet-both-of-thefollowingrequirements:
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BBe be an attorney licensed to practice law in the State of
California. Except as otherwise agreed by the parties, attorneys
from a firm utilized by the hospital, the medical staff, or the
involved licentiate within the preceding two years shall not be
eligible.

(2) The hearing officer shall endeavor to ensure that all parties
maintain proper decorum and have a reasonable opportunity to be
heard and present all relevant oral and documentary evidence. The
hearing officer shall be entitled to determine the order of, or
procedure for, presenting evidence and argument during the hearing
and shall have the authority and discretion to make all rulings on
questions pertaining to matters of law, procedure, or the
admissibility of evidence. The hearing officer shall also take all
appropriate steps to ensure a timely resolution of the hearing, but
may not terminate the hearing process. However, in the case of
flagrant noncompliance with the procedural rules governing the
hearing process or egregious interference with the orderly conduct
of the hearing, the hearing officer may recommend that the hearing
panel terminate the hearing, provided that this activity is authorized
by the applicable bylaws of the medical staff.
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(¢) The licentiate shall have the right to a reasonable opportunity
to voir dire the panel members and any hearing officer, and the
right to challenge the impartiality of any member or hearing officer.
Challenges to the impartiality of any member or hearing officer
shall be ruled on by the presiding officer, who shall be the hearing
officer if one has been selected.

(d) The licentiate shall have the right to inspect and copy at the
licentiate’s expense any documentary information relevant to the
charges which the peer review body has in its possession or under
its control, as soon as practicable after the receipt of the licentiate’s
request for a hearing. The peer review body shall have the right
to inspect and copy at the peer review body’s expense any
documentary information relevant to the charges which the
licentiate has in his or her possession or control as soon as
practicable after receipt of the peer review body’s request. The
failure by either party to provide access to this information at least
30 days before the hearing shall constitute good cause for a
continuance. The right to inspect and copy by either party does
not extend to confidential information referring solely to
individually identifiable licentiates, other than the licentiate under
review. The arbitrator or presiding officer shall consider and rule
upon any request for access to information, and may impose any
safeguards the protection of the peer review process and justice
requires.

(¢) When ruling upon requests for access to information and
determining the relevancy thereof, the arbitrator or presiding officer
shall, among other factors, consider the following:

(1) Whether the information sought may be introduced to
support or defend the charges.

(2) The exculpatory or inculpatory nature of the information
sought, if any.

(3) The burden imposed on the party in possession of the
information sought, if access is granted.

(4) Any previous requests for access to information submitted
or resisted by the parties to the same proceeding.

(f) At the request of either side, the parties shall exchange lists
of witnesses expected to testify and copies of all documents
expected to be introduced at the hearing. Failure to disclose the
identity of a witness or produce copies of all documents expected
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to be produced at least 10 days before the commencement of the
hearing shall constitute good cause for a continuance.

(g) Continuances shall be granted upon agreement of the parties
or by the arbitrator or presiding officer on a showing of good cause.

(h) A hearing under this section shall be commenced within 60
days after receipt of the request for hearing, and the peer review
process shall be completed within a reasonable time, after a
licentiate receives notice of a final proposed action or an immediate
suspension or restriction of clinical privileges, unless the arbitrator
or presiding officer issues a written decision finding that the
licentiate failed to comply with subdivisions (d) and (e) in a timely
manner, or consented to the delay.

SEC. 6. Section 809.3 of the Business and Professions Code
is amended to read:

809.3, (a) During a hearing concerning a final proposed action
for which reporting is required to be filed under Section 805, both
parties shall have all of the following rights:

(1) To be provided with all of the information made available
to the trier of fact.

(2) To have a record made of the proceedings, copies of which
may be obtained by the licentiate upon payment of any reasonable
charges associated with the preparation thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the arbitrator
or presiding officer to be relevant.

(5) To submit a written statement at the close of the hearing.

(6) To be represented by an attorney of the party’s choice at the
party’s expense, subject to subdivision (c).

(b) The burden of presenting evidence and proof during the
hearing shall be as follows:

(1) The peer review body shall have the initial duty to present
evidence which supports the charge or recommended action.

(2) Initial applicants shall bear the burden of persuading the
trier of fact by a preponderance of the evidence of their
qualifications by producing information which allows for adequate
evaluation and resolution of reasonable doubts concerning their
current qualifications for staff privileges, membership, or
employment. Initial applicants shall not be permitted to introduce
information not produced upon request of the peer review body
during the application process, unless the initial applicant
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establishes that the information could not have been produced
previously in the exercise of reasonable diligence.

(3) Except as provided above for initial applicants, the peer
review body shall bear the burden of persuading the trier of fact
by a preponderance of the evidence that the action or
recommendation is reasonable and warranted.

(¢) (1) Exceptas provided in paragraph (3), a peer review body
shall not be represented by an attorney if the licentiate notifies the
peer review body in writing no later than 15 days prior to the
hearing that he or she has elected to not be represented by an
attorney. Except as otherwise agreed by the parties, this election
shall be binding.

(2) Ifthe licentiate does not provide the written notice described
in paragraph (1) within the required timeframe, the peer review
body may be represented by an attorney even if the licentiate later
elects to not be represented by an attorney.

(3) Dental professional society peer review bodies may be
represented by an attorney, even if the licentiate declines to be
represented by an attorney.
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AMENDED IN SENATE JUNE 22, 2009
AMENDED IN ASSEMBLY JUNE 1, 2009
AMENDED IN ASSEMBLY MAY 18, 2009
AMENDED IN ASSEMBLY MAY 7, 2009

AMENDED IN ASSEMBLY APRIL 13, 2009
AMENDED IN ASSEMBLY MARCH 26, 2009

CALIFORNIA LEGISLATURE—2009—10 REGULAR SESSION

ASSEMBLY BILL No. 120

Introduced by Assembly Member Hayashi
(Coauthor: Assembly Member Emmerson)

January 15, 2009

An act to amend Sections 809, 809.2, and 809.3 of, and to add
Sections 809.04, 809.07, and 809.08 to, the Business and Professions
Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 120, as amended, Hayashi. Healing arts: peer review.

Existing law provides for the professional review of specified healing
arts licentiates through a peer review process conducted by peer review
bodies, as defined.

This bill would encourage a peer review body to obtain external peer
review, as defined, for the evaluation or investigation of an applicant,
privilegeholder, or member of the medical staff in specified
circumstances.

This bill would require a peer review body to respond to the request
of another peer review body and produce the records reasonably
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requested concerning a licentiate under review, as specified. The bill
would specify that the records produced pursuant to this provision are
not subject to discovery, as specified, and may only be used for peer
review purposes.

Existing law requires the governing body of acute care hospitals to
give great weight to the actions of peer review bodies and authorizes
the governing body to direct the peer review body to investigate in
specified instances. Where the peer review body fails to take action in
response to that direction, existing law authorizes the governing body
to take action against a licentiate.

This bill would prohibit a member of a medical or professional staff
from being required to alter or surrender staff privileges, status, or
membership solely due to the termination of a contract between that
member and a health care facility, except as specified, The bill would
specify that a peer review body is entitled to review and make timely
recommendations to the governing body of a health care facility, and
its designee, if applicable, regarding quality considerations relating to
clinical services when the selection, performance evaluation, or any
change in the retention or replacement of licensees with whom the
facility has a contract occurs. The bill would require the governing body
to give great weight to those recommendations.

Existing law provides various due process rights for licentiates who
arc the subject of a final proposed disciplinary action of a peer review
body, including authorizing a licensee to request a hearing concerning
that action. Under existing law, the hearing must be held before either
an arbitrator selected by a process mutually acceptable to the licensee
and the peer review body or a panel of unbiased individuals, as specified.
Existing law prohibits a hearing officer presiding at a hearing held
before a panel from, among other things, gaining direct financial benefit
from the outcome. _

This bill would additionally require the hearing officer to be an
attorney licensed in California, except as specified, and to disclose all
actual and potential conflicts of interest, as specified. The bill would
specify that the hearing officer is entitled to determine the procedure
for presenting evidence and argument and would give the hearing officer
authority to make all rulings pertaining to law, procedure, or the
admissibility of evidence. The bill would authorize the hearing officer
to recommend termination of the hearing in certain circumstances.

Existing law gives parties at the hearing certain rights, including the
right to present and rebut evidence. Existing law requires the peer review
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body to adopt written provisions governing whether a licensee may be
represented by an attorney and prohibits a peer review body from being
represented by an attorney where a licensee is not so represented, except
as specified.

This bill would give both parties the right to be represented by an
attorney but would prohibit a peer review body from being represented
if the licensce notifies the peer review body within a specified period
of time that he or she has clected to not be represented, except as
specified.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 809 of the Business and Professions Code
2 is amended to read:
3 809. (a) The Legislature hereby finds and declares the
4 following:
3 (1) In 1986, Congress enacted the Health Care Quality
6 Improvement Act of 1986 (Chapter 117 (commencing with Section
7 11101) of Title 42 of the United States Code), to encourage
8 physicians to engage in cffective professional peer review, but
9 giving cach statc the opportunity to “opt-out” of some of the
10 provisions of the federal act.
11 (2) Because of deficiencies in the federal act and the possible
12 adverse interpretations by the courts of the federal act, it is
13 preferable for California to “opt-out” of the federal act and design
14 its own peer review system.
15 (3) Peer review, fairly conducted, is essential to preserving the
16 highest standards of medical practice.
17 (4) Itis essential that California’s peer review system generate
18 a culture of trust and safety so that health care practitioners will
19 participate robustly in the process by engaging in critically
20 important patient safety activities, such as reporting incidents they
21 believe to reflect substandard care or unprofessional conduct and
22 serving on peer review, quality assurance, and other committees
23 necessary to protect patients.
24 (5) Peer review that is not conducted fairly results in harm both
25 to patients and healing arts practitioners by wrongfully depriving
26  patients of their ability to obtain care from their chosen practitioner
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and by depriving practitioners of their ability to care for their
patients, thereby limiting much needed access to care.

(6) Peer review, fairly conducted, will aid the appropriate state
licensing boards in their responsibility to regulate and discipline
errant healing arts practitioners.

(7) To protect the health and welfare of the people of California,
it is the policy of the State of California to exclude, through the
peer review mechanism as provided for by California law, those
healing arts practitioners who provide substandard care or who
engage in professional misconduct, regardless of the effect of that
exclusion on competition.

(8) It is the intent of the Legislature that peer review of
professional health care services be done efficiently, on an ongoing
basis, and with an emphasis on early detection of potential quality
problems and resolutions through informal educational
interventions. It is further the intent of the Legislature that peer
review bodies be actively involved in the measurement, assessment,
and improvement of quality and that there be appropriate oversight
by the peer review bodies to ensure the timely resolution of issues.

(9) Sections 809 to 809.8, inclusive, shall not affect ‘the
respective responsibilities of the organized medical staff or the
governing body of an acute care hospital with respect to peer
review in the acute care hospital setting. It is the intent of the
Legislature that written provisions implementing Sections 809 to
809.8, inclusive, in the acute care hospital setting shall be included
in medical staff bylaws that shall be adopted by a vote of the
members of the organized medical staff and shall be subject to
governing body approval, which approval shall not be withheld
unreasonably. :

(10) (A) The Legislature thus finds and declares that the laws
of this state pertaining to the peer review of healing arts
practitioners shall apply in addition to Chapter 117 (commencing
with Section 11101) of Title 42 of the United States Code, because
the laws of this state provide a more careful articulation of the
protections for both those undertaking peer review activity and
those subject to review, and better integrate public and private
systems of peer review. Therefore, California exercises its right
to opt out of specified provisions of the Health Care Quality
Improvement Act relating to professional review actions, pursuant
to Section 11111(c)(2)(B) of Title 42 of the United States Code.
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This election shall not affect the availability of any immunity under
California law.

(B) The Legislature further declares that it is not the intent or
purposes of Sections 809 to 809.8, inclusive, to opt out of any
mandatory national databank established pursuant to Subchapter
11 (commencing with Section 11131) of Chapter 117 of Title 42
of the United States Code.

(b) For the purpose of this section and Sections 809.1 to 809.8,
inclusive, “healing arts practitioner” or “licentiate” means a
physician and surgeon, podiatrist, clinical psychologist, marriage
and family therapist, clinical social worker, or dentist; and “peer
review body” means a peer review body as specified in paragraph
(1) of subdivision (a) of Section 805, and includes any designee
of the peer review body.

SEC. 2. Section 809.04 is added to the Business and Professions
Code, to read:

809.04. (a) It is the public policy of the state that licentiates
who may be providing substandard care be subject to the peer
review hearing and reporting process set forth in this article.

(b) To ensure that the peer review process is not circumvented,
a member of a medical or professional staff, by contract or
otherwise, shall not be required to alter or surrender staff privileges,
status, or membership solely due to the termination of a contract
between that member and a health care facility. However, with
respect to services that may only be provided by members who
have, or who are members of a medical group that has, a current
exclusive contract for those identified services, termination of the
contract, or termination of the member’s employment by the
medical group holding the contract, may result in the member’s
ineligibility to provide the services covered by the contract.

(¢) The peer review body of a health care facility shall be entitled

to review and make timely recommendations to the governing body
of the facility and its designee, if applicable, regarding quality
considerations relating to clinical services whenever the selection,
performance evaluation, or any change in the retention or
replacement of licentiates with whom the health care facility has
a contract occurs. The governing body shall give great weight to
those recommendations.

(d) This section shall not impair a governing body’s ability to
take action against a licentiate pursuant to Section 809.05.
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SEC. 3. Section 809.07 is added to the Business and Professions
Code, to read:

809.07. (a) It is the policy of the state that in certain limited
circumstances, external peer review may be necessary to promote
and protect patient care in order to eliminate perceived bias, obtain
nceded medical expertise, or respond to other particular
circumstances.

(b) A peer review body is encouraged to obtain external peer
review for the evaluation or investigation of an applicant,
privilegeholder, or member of the medical staff in the following
circumstances:

(1) Committee or department reviews that could affect a
licentiate’s membership or privileges do not provide a sufficiently
clear basis for action or inaction.

(2) No current medical staff member can provide the necessary
expertise in the clinical procedure or area under review.

(3) To promote impartial peer review.

(c¢) For purposes of this section, the following definitions apply:

(1) “Peer review body” has the meaning provided in paragraph
(1) of subdivision (a) of Section 805.

(2) “External peer review” means peer review provided by
licentiates who-are-not-membersof-thepeerreview-body do not
practice in the same health care facility as the licentiate under
review, who are impartial, and who have the necessary expertise
in the clinical procedure or area under review.

SEC. 4. Section 809.08 is added to the Business and Professions
Code, to read:

809.08. (a) The Legislature hereby finds and declares that the
sharing of information between peer review bodies is essential to
protect the public health.

(b) Upon receipt of reasonable copying and processing costs,
a peer review body shall respond to the request of another peer
review body and produce the records reasonably requested
concerning a licentiate under review to the extent not otherwise
prohibited by state or federal law.-Fhe-reeords-produeed-purstant
to—this-—seetton The responding peer review body shall have the
discretion to decide whether to produce minutes from peer review
body meetings. The records produced by a peer review body
pursuant to this section shall be used solely for peer review
purposes and shall not be subject to discovery to the extent
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provided in Sections 1156.1 and 1157 of the Evidence Code and
any other applicable provisions of law. The peer review body
responding to the request shall be entitled to all confidentiality
protections and privileges provided by law as to the information
and records disclosed pursuant to this section. The licentiate under
review by the peer review body requesting records pursuant (o
this section shall, upon request, release the responding peer review
body, its members, and the health care entity for which the
responding peer review body conducts peer review, from liability

for the disclosure of records, and the contents thereof, in

compliance with this section. If the licentiate does not provide a
reasonable release that is acceptable to the responding peer review
body, the responding peer review body shall not be obligated to
prodiice records pursuant to this section.

SEC. 5. Section 809.2 of the Business and Professions Code
is amended to read:

809.2. 1If a licentiate timely requests a hearing concerning a
final proposed action for which a report is required to be filed
under Section 8035, the following shall apply:

(a) The hearing shall be held, as determined by the peer review
body, before a trier of fact, which shall be an arbitrator or
arbitrators selected by a process mutually acceptable to the
licentiate and the peer review body, or before a panel of unbiased
individuals who shall gain no direct financial benefit from the
outcome, who have not acted as an accuser, investigator, factfinder,
or initial decisionmaker in the same matter, and which shall
include, where feasible, an individual practicing the same specialty
as the licentiate.

(b) (1) If a hearing officer is selected to preside at a hearing
held before a panel, the hearing officer shall gain no direct financial
benefit from the outcome, shall disclose all actual and potential
conflicts of interest within the last five years reasonably known to
the hearing officer, shall not act as a prosecuting officer or
advocate, and qhall not be entitled to vote.—Fthe-hearing-officer
shattatso

(2) The hearing officer shall be an attorney licensed to practice
law in the State of California.Exeept This paragraph shall not
apply to a hearing held before a panel of a dental professional
society peer review body.
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(3) Except as otherwise agreed by the parties,—attorneys an
attorney from a firm utilized by the hospital, the medical staff, or
the involved licentiate within the preceding two years shall notf be
cligible to serve as a hearing officer.

2)

(4) The hearing officer shall endeavor to ensure that all parties
maintain proper decorum and have a reasonable opportunity to be
heard and present all relevant oral and documentary evidence. The
hearing officer shall be entitled to determine the order of, or
procedure for, presenting evidence and argument during the hearing
and shall have the authority and discretion to make all rulings on
questions pertaining to matters of law, procedure, or the
admissibility of evidence. The hearing officer shall also take all
appropriate steps to ensure a timely resolution of the hearing, but

may not terminate the hearing process. However, in the case of

flagrant noncompliance with the procedural rules governing the
hearing process or egregious interference with the orderly conduct
of the hearing, the hearing officer may recommend that the hearing
panel terminate the hearing, provided that this activity is authorized
by the applicable bylaws of the-medteatstatf peer review body.

(¢) The licentiate shall have the right to a reasonable opportunity
to voir dire the panel members and any hearing officer, and the
right to challenge the impartiality of any member or hearing officer.
Challenges to the impartiality of any member or hearing officer
shall be ruled on by the presiding officer, who shall be the hearing
officer if one has been selected.

(d) The licentiate shall have the right to inspect and copy at the
licentiate’s expense any documentary information relevant to the
charges which the peer review body has in its possession or under
its control, as soon as practicable after the receipt of the licentiate’s
request for a hearing. The peer review body shall have the right
to inspect and copy at the peer review body’s expense any
documentary information relevant to the charges which the
licentiate has in his or her possession or control as soon as
practicable after receipt of the peer review body’s request. The
failure by either party to provide access to this information at least
30 days before the hearing shall constitute good cause for a
continuance. The right to inspect and copy by either party does
not extend to confidential information referring solely to
individually identifiable licentiates, other than the licentiate under

1
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review. The arbitrator or presiding officer shall consider and rule
upon any request for access to information, and may impose any
safeguards the protection of the peer review process and justice
requires.

(¢) When ruling upon requests for access to information and
determining the relevancy thereof, the arbitrator or presiding officer
shall, among other factors, consider the following:

(1) Whether the information sought may be introduced to
support or defend the charges.

(2) The exculpatory or inculpatory nature of the information
sought, if any.

(3) The burden imposed on the party in possession of the
information sought, if access is granted.

(4) Any previous requests for access to information submitted
or resisted by the parties to the same proceeding.

(f) At the request of either side, the parties shall exchange lists
of witnesses expected to testify and copies of all documents
expected to be introduced at the hearing. Failure to disclose the
identity of a witness or produce copies of all documents expected
to be produced at least 10 days before the commencement of the
hearing shall constitute good cause for a continuance.

(g) Continuances shall be granted upon agreement of the parties
or by the arbitrator or presiding officer on a showing of good cause.

(h) A hearing under this section shall be commenced within 60
days after receipt of the request for hearing, and the peer review
process shall be completed within a reasonable time, after a
licentiate receives notice of a final proposed action or an immediate
suspension or restriction of clinical privileges, unless the arbitrator
or presiding officer issues a written decision finding that the
licentiate failed to comply with subdivisions (d) and (¢) in a timely
manner, or consented to the delay.

SEC. 6. Section 809.3 of the Business and Professions Code
is amended to read:

809.3. (a) During a hearing concerning a final proposed action
for which reporting is required to be filed under Section 805, both
parties shall have all of the following rights:

(1) To be provided with all of the information made available
to the trier of fact.

93

118

(800Y666-1917

4/ | EGISLATIVE INTENT ¢

¢
%

o
=W

-



AB 120 — 10—

1
2
3
4
5
6
7
3

9
10
11
12
13
14
15
16
by
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(2) To have a record made of the proceedings, copies of which
may be obtained by the licentiate upon payment of any reasonable
charges associated with the preparation thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the arbitrator
or presiding officer to be relevant.

(5) To submit a written statement at the close of the hearing.

(6) To be represented by an attorney of the party’s choice at the
party’s expense, subject to subdivision (c).

(b) The burden of presenting evidence and proof during the
hearing shall be as follows:

(1) The peer review body shall have the initial duty to present
evidence which supports the charge or recommended action.

(2) Initial applicants shall bear the burden of persuading the
trier of fact by a preponderance of the evidence of their
qualifications by producing information which allows for adequate
evaluation and resolution of reasonable doubts concerning their
current qualifications for staff privileges, membership, or
employment. Initial applicants shall not be permitted to introduce
information not produced upon request of the peer review body
during the application process, unless the initial applicant
establishes that the information could not have been produced
previously in the exercise of reasonable diligence.

(3) Except as provided above for initial applicants, the peer
review body shall bear the burden of persuading the trier of fact
by a preponderance of the evidence that the action or

recommendation is reasonable and warranted.

(c) (1) Exceptas provided in paragraph (3), a peer review body
shall not be represented by an attorney if the licentiate notifies the
peer review body in writing no later than 15 days prior to the
hearing that he or she has elected to not be represented by an
attorney. Except as otherwise agreed by the parties, this election
shall be binding,

(2) Ifthe licentiate does not provide the written notice described
in paragraph (1) within the required timeframe, the peer review
body may be represented by an attorney even if the licentiate later
elects to not be represented by an attorney.
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| (3) Dental professional society peer review bodies may be
2 represented by an attorney, even if the licentiate declines to be
3 represented by an attorney.
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\ California Medical Association
14

Physicians dedicated to the bealth of Californians

May 6, 2009

Honorable Mary Hayashi

Chair, Assembly Business & Professions Committee MAY & <o
State Capitol, Room 3013 ' ¥ B
Sacramento, CA 95814

Re: AB 120 (Hayashi)

CMA Position: SPONSOR
Dear Assemblywoman Hayashi,

The California Medical Association is pleased to sponsor your Assembly Bill 120. This bill will improve the
peer review system in California to ensure that quality health care is being provided to patients. Currently, the
peer review system works very well in most facilities, but it can be open to manipulation and unreasonable delay
in others. This bill will create an environment more conducive to peer review through increased fairness and

transparency so that physicians and surgeons are continuously monitored and assessed to improve the quality of
care that is provided to patients.

AB 120 will limit the ability of physicians to avoid peer review when hospitals terminate contracts because
quality of care concerns have been raised. This will prevent physicians from simply being able to move to the
next hospital, potentially placing patients in danger, without undergoing peer review. It will also require the

sharing of peer review information between legitimate peer review bodies to avoid duplication and to ensure that
physicians in need of quality improvement receive it.

(800) 666-1817

Fuﬂl_le_r, the bill allows for peer review to be done external to the facility where the physician practices. This
provision 1s appropriately limited to circumstances where peer review is ineffective, nonexistent, or biased. By

allowing this limited external review, it is more likely that unnecessary delay will be eliminated and faimess will
be added to the system, thus protecting patients.

The bill also eliminates delay and guarantees fairess in panel hearings by specifying the qualifications and
powers of hearmg officers and sets up a process for mutual agreement on who may serve as the hearing officer.
The bill requires that hearing officers be free from conflicts of interest and sufficiently qualified to lead these
quasi-judicial hearings. The bill specifies the powers of the hearing officers to maintain decorum and a timely
hearing process. Additionally, the bill allows physicians to be fairly represented in this hearing process.

Again, the California Medical Association is pleased to sponsor your AB 120. Significant work continues to
take place as the CMA attempts to address concerns that have been raised. However, the peer review process is
an important control measure that continuously monitors and assesses care that is being provided by physicians

to improve quality. If you have any questions regarding this bill please feel free to contact me at (916) 444-
5532.
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Sincerely,
B Meddi
Brett Michelin

ce: Members, Assembly Business and Professions Committee

Consultant, Assembly Business and Professions Committee Consultant
Ted Blanchard, Assembly Republican Caucus Consultant
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DECLARATION OF ELIZABETH SHIH
I, ELIZABETH SHIH, hereby declare as follows:

1. I am the Corporate Secretary of Dignity Health. I have served in that
role since 2012. I have personal knowledge of the facts set forth herein, and if
called as a witness, I could and would testify competently to such facts under oath.

2. My responsibilities as Corporate Secretary include serving as the
custodian of records for Dignity Health’s corporate bylaws.

3. A true and correct copy of the Amended and Restated Bylaws of
Dignity Health, dated January 17, 2012, is attached hereto.

I declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct, and this declaration was executed

ClncobdPar

Elizabeth Shih

on August 4, 2020 in San Francisco, California.
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AMENDED and RESIATED
BYLAIVS
or
DIGNITY REALTH

ARTICLE X
NAME: PRINCIPAYL QFFICE: DEFINITIONS

1.1 Name. The pame of this Corporation shall be Dignily Heaith (the
“Corpotation”). -
12 Principal Office, The principal office for the transaction of the business of

this Corporation shall be- at & location détermined. from time o time by the board of directors of
this Corparafion (hereaBler, “Board,” and each individual member of the Board, “Direclor™).

13 Definilions Capitalized terins used in the body of these bylaws but nat
defined are definéd i BxBiibit A of these bylaws.

ARTICLE XX
PURPOSE

This Corparntion is organized as a California public benefit Corporation and the
Corporation's primary purpose is Yo provide health cave sevvices and related support fimetions.
This Corporation ojietates, divectly or thtough substdisries or affiliates, both Catholic sponsored
health care servicos as welf as health. eare services that are not Catholic sponsored, working
together (o provide a continyum of compassionate, high quality carc to its varions local
communitics. Such collaboration enables respansible stewardship of health zare resvurces and
helps provide gccess 1o care fo a wide range of porsons, including persons who are poor and

disenfranchised.

ARTICLE 1
HEALING MINISTRY

3.1 Healipg Ministry.  This Corporation, pursuant to ihe lepacy of the
Sponsors, as fdentitied in these bylaws, is committed to continuing a healing ministry based on
the life and works of Jesus in Lhe provision of healtheare services in the comuunities it serves

{the “*healing ministry™).

3.2 Bxpression of Minisiey. This Corparation shall follow: the mission aud
values of the healing ministry, which are inlended o apply to all of its activitics and operations.
The mission ol this Corporation is to deliver compassionate, high-quality, affordable health cace;
serve and advocate for those sisters and hrothers who are pour and disenfyanchised; and partner

.
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with others in ils communities lo improve the quality of life. In careying oul the healing
ministry, this Corporation shall at all times embrace the values of dignity, collaboration, justice,

stewardship, and excellence,

3.3 Elbical and Religibus Diccetives; Siatement of Commion Values. I
stiiving to Tulfill its healing ministry, this Corporation’s Health Pacilities shall follow the
Statement of Common Values, as amebded fron time to thue, Tn striving to fulfill the Catholic
heaithcare mission of the Catholic. Sponsored Health Facililies, such Catholic Sponsored Health
Facilities are bound by tha Ethical and Religious Directives log Cathalic Health Care Services, as
approved and amended by the United Stales Conference of Cntholic Bishops fiem tine to time
and applied or proswigated by the local Bishop., Thé Corporation and the Health Facilitles
which ere not Catholis Sponsored are pot subject to the Ethical and Religions Directives fox
Catholic Health Gare Sexvices or lo Hie ceelesial authority of the Roman Catholic Chuteh,

ARTICLE LV

SPONSORS

‘The Sponsors of this Corpordtion’s Calholie Sponsored Health Facilitics arcz (i)
the Sistefs of Merey of the Ainerigas West Midwest Commumily, 2 rcligions institute of the.
Romen Catholle Ghareh (the “Wes{ Midwest Community™); (if) the Sisiers of S1. Dominic of the
Congregation of it Most Holy Rosary of Adrlan, Michigan, @ religious insthute of the Roman
Catholie Chytch (the “Adrian Dominican Sisters™); (i) the Sisters of the Third Order of St,
Dominie; Congeegation of (ha Most Foly Name, - religious thstiwte of the Roman Catholic
Churcly (the “Dominicen Sisters:of San Rafuel”); (iv). the Congregation of the Sisters of Charity
of the Incatinte Word, Houston, Toxas, 2 véligious institute of the Roman Catholic Church (the
“Incanate Word Sisters™; (v) the Dominican Sjsters of St. Catherine of Siena, Tnos, NM, a
religions histitute of the Roman Catholic Chuxch (fhe *“T'aos Daminicans™); and (vi) the Sisters of
St. Francis of Penance and Christian Charfly of Redwood City, California, a veligious institute of
the Roman Catholic Chumch (the “Redwood City Franciscans™) (cach a “Sponsor” and,

eollzctively, the "Sponsms™),
ARTICLE V

MUMBERSHIP

The Corporation shull not have any voting or non-vating members, Al rights
which would otherwise vest lo the members under the provisions of the Culifornia Nopprofit
Corporation Law relating to nonprofit publie benefit corporntions shall vest in the direclors, Any
action which would othénvise require approval by a majorily ol all members or approval by the
members shall require approval of the Board of Divectors.
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ARTICLE VI

GCOVERNANCE MATRIX

6.1  Riglis Reserved (o Sponsors, The Spousers and the Sponsorship Couneil
are hereby granted the specific reserved rights set forth in the Governanze Malrix (“Malrix™)
atlached hereto as Exhibit A (which is hercby incoiporated by reference and made a part of these
bylaws) wilh respect to certain corparate aclions of this Corporation and its Subsidiaries, As
pmv:dcd in the Malrix, the excrcise of Spousor and the Sponsorship Coiingil reserveid rights may
require the written consent of (he Sponsor(s) or the Sponsorship Ceuneil bofore gny such actions

inay be {aken or unp!emenicd by this Corporation and its Subsidiarjes.

62  Np Acliop Withawt Approval, Neither (he Board nor any officer or
employee of 1his Corporation, or any Subsidiary, shall take iy action :eqtmmg approval wader
these bylaws without first having secured such spprovals. In the oxercisg of their approval
tights, the Sponsors, or the Sponsorship Council, or any other parsons ar entilies with approval
rights under the Mateix, may grant or withhold approval in whole or in piii; of, after consuflation
with the Board and the e esident of the organization seeking approval (whelhm (his Corgoration
or onc of il Subsidiarics), the Sponsors, or the Sponsorship Counofl, o any other persons or
cititics with approval nghls urder the Matelx, may redommuend, in tlibu' complste disorstion,
sush ether or different actions as they may deein appropiidls. Asy spptoval yequivéed of (he
Sponsors or the Sponsorship Council shall be offeciive only il delivered o the pffics of the
General Counscl as a written consent. For these purposes, widtten consept shall mean i wiiting:
() eapressly staling e -approving body’s spproval of .the maiter (ineluding any Hmitations
related thereto, as applicable); (b) the date of stch approval; (e the pame and position of the
petson cxcouling the approvaly (d) a stalement that the person excenting the approval is
authorized to communicate such approval; and (e) exeeuted by the pesson whos (i) i the casc oF
a Sponsor, is the head of ihe governance body of the Sposor {e.g., General Superior, Ptesident,
Prioress, Prioress General, or Provincial Minister), or a duly appoinied sceretary or olhcr duly
appointed desiguee; or, (i) in the case of the Sponsorship Council, is flie chaiy, or a duly
appointed secretary or other duly appeinied designee. A written consent-may be transmitted by
mail, delivery sorvice or by eleetronic means (such as PDIE), and a copy shall be deamed an

original for these purposes.

ARTICLE Vi

BOARD O DIRECTORS

7.1 Powers. Subject to the reserved rights set forth i the Malyix, the activities
and affairs of this Carporation shall be conducted and all corporate powers shall be exercised by

or under the ditection of the Board.

7.3 Number. The number of Dircetors of this Corporation shall be not less
than 9 nor more than 13, with the exact number of Direclors to be fixed by resolution of the
Board feam time to time. Al alliimes, oot less than 2 Direclor posilions shall be reserved for
women religions of the Sponsors, wia shall scrve in an individual capacity and nol as a

representative o a Sponsor or Spunsors.
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7.3 Ex Officio Director.  The President/Chief Exccutive Officer of Ihis
Corporation shall serve on the Board as an ex officio Divestor with full voting rights for as long
as he or she holds the office of President/Chigl Exceulive Officer,

74 Nomination and Election of Directors. Except as otherwise provided
herein, the Exceuntive Commitlee shalt nominate individuals 1o serve as Ditectors. In reviewing
potential candidates for nomination. as Directoss, the Bxecutive Commillee shall consider the
need for diversity in expertise and experience of the Board, the individual’s abilify dnd
willingness to commit to earrying out the mission and goals of this Corporation as well as erierfs
and qualifications for Board memberslip that may be defied in polisies and procedures adopted
from fine to tiowe by the Board. The names of individoals nominaled by fhe Execbtive
Comnittee shall be submitted to the Board for-election by the Boavd at its annval meeling, 1£s
Board does not elect a paticular nominee, the Bxceutive. Connniites shall nowipate a different
individual to replace the nomines wha was not elegted.until the nowinee is-clectid Jy the Board
or untjl the Board determines to leave a vacancy 6n:(he Board.

7.5 Term of Direclody,

(®  Lenpil of Teni. Bach Director’s ienn shall begiion July 1 of the
first yenr for which he or she is clectud, or the date of electian iT the Direetoris-filling a vacangy,
and continues until the (ast day of Jumi-in the Jast yaar foi which he of'she i slected or antil his
or her replacerpent fs elecled wid tnkes offfce, whicliever iy sooner,

()  Poomissible Number of Conseentive Yenrs. Exeept ns alberwise

pravided in Section 7.3, iny Direstor elecled fo e Board fx-the fivst time or afler having been

‘off the Bonrd for the Mintus Petiod (defined below) sholl serve for a term of one yent.

Thevealter, a Director will be cligible for cleclion for up te thics consceufive 3 year terms;
provided, however, that at the thne of the Dicector's slection, the Bawd may fix wny such term
for less than 3 years, to allow for the stapgering of termy or 16 permit a Ditector to serve the
maximum number of consecutive years allowed hergundir, No Direcior nmny serve niore. than
maximum of 10 consecutive years on the Boatd; provided, however, that be or she will again be
eligible for election under the provisions hereof 2 years ("Hiafus Périod™) alter the conclusion of

such a 10 year period.

7.6 Director and Board Review.

(1)  Executive Committce Review, At the end of each Directior’s e,

and before e or she may be nominated Tor an additional term, his or her Boavd service wit be
reviewed by the IExecutive Conmittee.

(b)  Performence Review, The Board will review its own pecformance
as a Board, and will take such nction to improve or correct the Boavd’s performance ag the results
of the review indicate. The Board may cslablish its own palicies and procedures for the periedic
review of jndividual Director’s performunees, in addition 10 (he Bxecutive Commitiee review-

relereed (o i subsceiion (a) nbove, .

7.7 Vagmsies. Any vacincy eccuiring on the Board shall be filled by the
nomination and election proeess set foril in Scetion 7.4 above.
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7.8 Removal. Apy Director or Directors, oslher than the Presidest/Chiel
Executive Officer serving as an ex officia Director, may be removed al any (ime with or without
cause by a majority of the Board of Directors. The Board may declave vacant the office of a
Director: (i) who has been declared ol unsound mind by a final order of court, or been convicted
of a felony, or been found by a final order or judgment of any comd o have breached any duty
ender Seclions 5230 to 5239 of the Califomnia Nonprofit Cor poration Law; (ify who has failed,
withont excuse, to attend three eonsecntive Roard meetings; (i ity whio fails to exercise the highest
s!amlardq of ethical and mora] vonduel in carrying ouf, his ov her duties for this Corporation; ar
(W) who fails to act, in all respects, in the best interest of this Corporation and fully support its

ission and vision,

7.9 Awpual Moeetipg, The annual meeling of the Board shall be held in
September of each year, ot such time and:place ag ths Chairperson may determine.

7.10 Regulor Meeling: Regula meelings of e Board, if scheduled by
resohition of the Bourd,,shall ‘not requite. prior natice,

7.1)  Bpecial Mectings. Spocia) meelings of the Board for any purpose
whafsoever may bo called at any time by Ihe Chalvperson, by sny 2 Direotors, or by the
President/Chicl Exetutive Officer. Nolice of any specinl mectiing of the Hoard shall be sufficient
if placed in fivst class mail 4 days priox 1o the mestiig of deliyered pcxsmnny or l:y teleplione,
facsimile, or clegionic miail to each Director no less than 48 hours prior to the mesting,

7.J2  Quogem, A wajority of the authorized pumber of Directors shall
constitute a quoruiy for {he teansaction of busingss at iny meeting of the Board,

7.13  Yoling. Unless the votc of a greatel number is required by these bylaws,
the Articles of Incorporation of this Corporatjon, or the. Callfornia Nonprolit Cay, poration Liw,
the folfowing will coustifute the act of tht Board: ifa quorum is prescit, the- affirmative vote of
at least a majorily ol the Directors present; or H a quorni wag ip itially present but enpugh
Directors then withdeew Lo leave Jess than-a quorum, the affirmative vote oF al least a mnjority of

the original quarum,

7.14  Adjourned Meelings. A majority of Directors present al a meeting,
whether or pol constiiuting a quoram, may adjourn any meeting lo another time and place,
Notice of the thne and place of holding an adjoumed mesting need not be given, unless the
meeting is adjourned for more than 24 hours, in which case notice of the time and place shall be
given before the time of the adjowned meeting to the Directors who were nof presept at the {ime

ofthe adjournment.

715 Action Without Meeting by Wrilten Coosent.  Any sction required or
permitted to be taken by the Board may be taken without a mecting il' all Divectors shall consent
in writing o such action. The written congent shall be filed with the moinutes of the proceedings
of the Bosrd. Action by writtens consent shall have the same force and effect as the unanimous

vote ol the Board at a duly ealled and constinuted meeting.

7.16  Telephonic and Elecwonic Comwmupieation Meetings.  1irectors may
participate in a mceting through use of conference jelephone, electronic video scrcen
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comnmmtication ar elegtronic transmission by and-to the Corporation. Parlicipation n a meeting
through use of conlerence Ielcpllone or electronic video screen communicalion pursuant to this
subdivision constitutes presenee in person at that mcclmg as Jong as ul] Directors participating in
the meeting are able to hear one-another. Pamc)palmn in a meering through use of clectronic
transmission by and to the Corpomtion, other than conference telephoric and electronie video
sereen communication, pursuant to this subdivision constilntes presente in person at thatineeting

if bath.of the following apphy

(8)  Each Director participating in the theeting can communicate willi
il of the other members.concmrenily.

(b)  Each Dircetor Is provided the means of participating in a)l.matters
before the board, including, svitlout limitalion; the capacily o propose, o to inferpose an
ohjection to, a specifie sction fo be faken by the Corpoxation.

Meetitigs so held shall conslitule the valid nélion of the Boitd provided that the other
vequirements of this Article Vi1 ave met witl respéct to the:meting.

ARTICLE VIN

8.1  Coporate Officeys, Fhe Coypaale Officers shall be: a Chairpersen of the
Board (*Chaivperson™); a V’ue. Chair person oFtlso Hoaed (“Viee Chairpegsan™);.a President/Chiel
Bieeifive Offiecr; o ChicF Finnneinl Officer; & @lijel-Administintive Officer; a Goneral Connsel;
a Chicf Operating Officer;.a Secretnry; aud sueh Gther Assistant Socretnrios and officers ns may
be dusignated by the Board from time to lime, based upon lhe. advice and counsel of the
Presicent/Chief Bxeeytive Oflicer.

8.2 Avnpomtment of Corporate Qfficers.

&) Chairperson; Vice Chaivperson; Seceretary,  The Exeentive
Commiitiee shall nominme individuals to serve as the Chalrperson, Vice Chairperson, and
Secretury, pursuant to a process developed and conducied by the Execulive Commilice. The

Board shall subsequently appeint ihie Chairperson, the Vice Chairpersos, and the Secretary.

(b)  President/Chief Execntive Officer. A scarch commities, appointed

by the Executive Commitiee, and which may, but need not be, the Jixecutive Committee, shall
nominate the President/Chief Executive Officer for appoiniment by the Board. 1f the Board does
nol approve a hominee, the search conymittee shall nominate a different individual to replace the
nomince who was nol approved until the nomipee is approved by the Board.

(e} [ficer; Chiet Administralive Officer; General
Counsel; Chiel Operating Officer; Assislant Secretariss. The President/Chiol Lxcculwc Officer
is authovized (o appoint e Chiel” Financial Officer, the Chiel” Administrative (Mficer, he
General Counscl, the Chief Operating Officer, and all Assistant Secrelaries, and shall provide
notice to the Bourd of such appoininicnts as seon as reasonably possible alter such appointnents

ars nle.
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B3  Terms of Qffice, The tenm of the office of the Chairperson, the Vice
Chairperson, and the Secrelary shail be one year and conymence with their appointment at the
Board's annual mecting, Aw individual may sevve as the Chairperson, Yice Chairperson and
Secrctary for up to 3 comsecutive one year terms. Jndividuale appointed as President/Chiel
Exceutive Officer, Chicl Finaneial Officer, Chiel Administrative Officer, General Counsel, Chiel
Operating Officer, and Assistant Secretary shall serve for an indefinite term, subject to the

provisions of Stctions 8.4 and 8.5 bélow,

84  Removal. The Board may remove any of the officers of this Corporation,
and mny delegate to the President/Chicf Executive Officer the authority to xemove the General
Cowunsel, whenever in the Bosed’s judgoment the best inferests ofthis Coiporation will be served
by such delegntion; provided, however, that removal of tha Président/Chief Bxecutive Officer,
General Counsel, or Setrzfacy shall be without piejudise to Bis or her conteaet rights, if any.
Upon removal from office by the President/Chief Exdoutive Officey pursuant 1 a delegation of
authority under this Section, the Geneeal Counsel shind], In the cxereise of lis, or fier efhjsal
obligations, eontinue toserve as {hy legal sdvisor to the Bonvd unfil such service is terminated by
the Board, The President/Chicf Exccutive Officer, in his or her discretion, shall have the
authority to remove tho Chiel Operating Officer,, my Assistng Scretary, tho Chiel Fifnoial
Office, the Chief Administrative Officer, or any -other officer appointed under Seciion 3.8 of
hese bylaws; ptovided hewevir, that semoval of fhe Chief Operating oOfficer, uny Assistant
Secretary, the Chief Finanelal Officer, the Chicf Adminiswitive Officer, or any other officer
appoinfed under Section 8.8 of these bylaws shall be without prejudice la hiis or her contract

vights, if any.
8.5  Vdeancies In Comporate Qffices, A vacancy in ihe corporate office of

Chairperson, Vice Chairperson,.or Seerefiry niay be filled by the Board for the unexpired porlion
of the term of such corporate office. A vacaney in the corfiorate office of President/Chief
BExecutive Officer may be [led Dy he Hoawl, based upon the recommendations of 3 search
cominillice in accordance with Scetion 8.2(b) above. A vacanay in the corposnte office of Chief
Opealing Officer, Chief Financinl Olficer, Chicf Administrative Officer, General Counsel, or
Assistant Sccrclary piay be filled by the Presideny/Chief Exccutive Officer.

8.6  Powers aid Dutiss,

() Chairperson, The Chairperson shall direct the business of the
Board and shall preside at all meetings of the Board, The Chairperson shall have such other
powers and duties as may be prescribed by the Bomd or these bylaws.

()  Yice Chairperson. In.the absence or disability of the Chaicperson,
the Vice Chairperson shall perform all the dutics of the Chairperson, and when so aeting shall
bave all of the powers of, and be subjeet 1o al) the resirictions upon, the Chalrperson. The Viee
Chatyperson shall have such other powers and perforn such other dufies ax may be preseribed

From time fo time by the Board or the Chajrperson.

. v

© Secretory: Assistant_Scerelary.  The Scerctiry shall: (6} keep the
ninutes ol ol meetings of the Board, (i) see that all netices are dufy given in secordance with
the pravisions of these bylaws ar as vequired by law, (i) have charge of all the records of the

[TROR.
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Board and of"the seal of this Cor pm.uion (iv) sec that the exceution of the Joregoing on hehalf of |
this Corportion under fis seal is duly authorized, and (v) in general, perform all of the dues
incident 1o the office of Secrctary, subject lo the control of the Board, Tlic Assistont Szoretaties
shali perform (he above duties at the direction of] or in the abscinte of, the Secretary. ‘

{d)  President/Chief Execulive Officor.” The President/Chicf Execulive

Officer shall be ihe chiefl execulive officer of this Corporation, Subject o these bylaws,
corporate palicy, and coutrol by the Board, the President/Chicf Excentive Officer shalf exescise
exceafive supervision and controd over the gcncml business and affaiys of this Corporation and
shall perform such otlier duties as may be preseribed from time to time by the Board, butatno
timé shall this supervision and conliol diredtly facilitate procedures (hat ars conteary 1o Catholie

teaching.

(e)  Chicf Operafing Officer. The Chief Operaling Officer shall
edeoreise exvoutive supervision and control over the affdirs of the' this Corporation, ns preseribed
from Hime to tino by the President/Chief Executive (Ifffcar,

(3] Chief Financial Officer.  The Chief Financia) Officer shall keep
ind maintgin, or cause to be Kept and maintained, adequate and comprebensive books and
records of tho assets of this Corporation mnd of its transdotions, SuchBigoks and records shall be
open o fispoction by any Diveetor at all seasopgble timos. Ju dddition, the Chief financial
Offictr shall hive charge of the. fands and liquid asscts'of. this Carporation, including those funds .
admiiistered by the self suranes programs and Grusts, myl shall deposit and/or invest such |
fndg and liquid assete jn accordance with the overall mission, jjolicies nad plans of this !
. Corporatfon and i accordance with tie dircctives of the Bresidont/Chief Excoutjve Officer and

the Board, The Chicl Fiuancial Officer shall be responsibie for all necessary and appropriate !
veporling ang accounting, including the manngement of independent auditors. :

(g  Chicf Administrative Officer. The Chief Administrative Officer
Shall exerclse pdministrative ceordinalion of the allalrs of this Corporation, as preseribed from
time to thoe by the President/Chief Executive Officer.

{h} General Counsel, The General Counsel shall serve as legal sdvisor
to the Board, the Sponsorship Council and the managemen! of this Cerporation (throvgh the
President/Chief Executive Officer), and as principal legal officer of this Corporation. He or she
shall have ;esponsxbxht) for dizecting the affairs of this Corporation’s legal department, which
provides legal serviees Lo this Corporalion, and its Subsidiaries, The General Counsel shall seeve
as legal advisor to this Corporalion®s inswrance and selfiinsurance programs and shall have |
primary responsibility for the sclection, evaluation and cetentton decisions affecting the wse of

outside legal counsel. .
I

8.7  Presiden F the Subsidiaries. Except as provided in the bylaws of a
Subsidiary, cach president of a Subsidiary shall ke clected by the boavd of divectors of such
Subsidiary, pursuani (o its hylaws, and shall be approved by the Chief Operating Officer and the

Board.
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8.8 Other Officers. The President/Chief Executive Officcr shall appoint such
other officers with such tiles as the President/Chief Exceutive Officer deems neeessary from
tinie to time. Such officers shall serve at the discretion of the President/Chiel Executive Officer
and shall have such powers and perform such duties as may be delegaled (o them by the
President/Chiel Executive Officer,

8.9  Multiple Offices. Any number of offices may be-held by the sme person,
except ‘that the Secrelary and the Chief Financial Officet may wol serve concutrently as the
President/Chief Executive Officer or as the Chairperson.

810  Duly to Suppiri Mission. Bach Corforate Officér and Vice President of
Khiis Coxporation shall adhere to the highest standards. of ethical and rhoral -cohduct in carrying
out his oy her duties for this Corporation, and shall act, in afi respects, in:the best infevest of this
Corpox’mo:), Each Corporate Officer and. Vice Pregident shali wupport the: hicaling minkstey ag’
established in accordancs with the provisions of these bylaws. Failure of any Corporate Officer
or Vice President to adhere o such standavds may bo grounds for his or her removal or
termination In accordanee with these bylaws.

ARTICLE IX

MEDIOAL STATE

9.0 Organization and Govemance. The Board shall ensure-that the physicinns,
denlls[s, pod fattists and such other practitioners as miny bo granted medical statfiembership and
clinigal privileges (each a “Puctitipner”) of hospfinls licensed to- this Corporation shall be and
continhie 1o be ogganized inta one or mors medical stalls (each, « “Medical Stafl?), in accortunce
with [aw. The Medical Staffs shall be r:csponsfblc to a- Hospiral Conmumity Botird (established
pursiiant to Auticle XI), wihich shall exercise ils oversight lespmmbtlmes in coordination with
the-Quality Commiltee (as defingd in Seetion 10, 3(1)) Lach sych Medital Staff shall operate in

accordance with Meédical Staff bylaws established in confounance with {he provisions of the |

Hospital Community Board Bylaws and approved by the Hospital Comminnity Beard,

9.2 Conflicls. Any conflict between Medical Staff bylaws and these bylaws or
applicable Hospital Community Board I3ylasws shall be:resvlved in favor of these bylaws or the
applicable Hospital Community Board Bylaws, and where neeessary or applicablée the Medical
Siaff bylaws shall be revised to conform if approved by the applicable Medical Stafl governance
body; provided, however, that i the Medical Stalf governance body does uot approve, the
cenflict shall be solved thvough a conflict indnagement process jointly approved by the
applicable Medical Staff governance body and this board or, if only the Hospital Community
Board Bylaws are in conflict with the Medical Staff byluws, the Hospial Convmunity Board,

PO,



ARTICLE X
COMMITTEES APPOINTED BY THE BOARD
10.1  Iypes of Commillees.

(@) Board, Delenaled Powers Commitices. The Board, by resolution
aclopted by a majorily of the authorized number of Directors, at a meeting at which a quorun is

present, mity designate and appoint one or more commiftees, each consisting of 2 or move
Direetors, to serve at the pleasure of the Board. The Board may delegate the full power and
authorily of the Board to any such commitice (8 “Board Delegaled Poweis Conmmittec™)
provided that any such commitlee to which the power and autherily of Ihe Boaxd is dolcgated
shall be composed solely of Dircetors and shall not have any of the following posers, which
shall not he exercised by or delegated to any cominittee:

(1) the approval of any act for which the Cafifoinia Nonprofil
Corporation Law requires the approval of a member of the Corporation;

(2)  the filling of vacandies on the Board or any commiltes
having the authority ol the Board;

(3)  the fixiig of compsusation of Dircctérs for service on thé
Board or any commiltec;

¢y the amendmeni ar xepeal ofthese bylaws or fie sdaption of
new bylaws;

(5) the amendment or repeal of any resolution of The Board
which by its express tenms is not so amendable ot repealable;

(6) the expenditure of torporate fimds.lo support » nominee for
Director after there are more people nominated for Director tha ean be efested;

)] the approval of any self-dealing transaction, except s
permitied nunder the California Nonprofit Corporation Liw; or

%) the exercise of any other power, the exercise of which is
prohibited under the Caiifomia Nonprofit Corporation Law. . .

() Board General Commiltees ("General Committees™). The Board
may create other cammitlees that shall not exercise the authority of the Board, but shall imake
rccommendations to the Bonrd  All of the members of such Committees mny, but need not be,
Directors.

() Board Altevation of Committees, Jincept with respect lo Section
10.3(0), the Board may alter, at its diseretion, the purpose or composition of any copumittees
crented under this Article X, 1o include crealing new standing or ad boc commillees, reallossting

10

e

e s ——

e

e eyttt e et AN

“en

[P

“ wema

“eBrRRA om e Ra s an ey ron 4 Ag0

1
134



rem

P L ey o

aew

functjons between comniliees, or removing functions {rom committees, Nothing In these
byrtaws shall be construed to limit the Bourd's discretion in this regard.

10.2  Standing Boaid Delenated Powers Committees.

(a)  Execuiive Committee. The Executivé Commitice shall be
established as a Board Delegated Poweys Committee purspant fo Section £0.1(a) and shall
consist of the Chaifperson {who shall chair the Bxecntive Commitiee), Vicer Chajiperson,
Secrelary of the Board, the President/Chief Executive Officer; aiid no {853 hian ohe.and nb more
than Lwoe commiltce chajrs. In addition, the Exceutive Commitice shall ab all times inelude at
least one Dircetor who iz & woman religious of a Sponsor. The Chairperson of the Board shall

serve as the Chairperson of the Executive Committce. Except-as limited hy-Sectioh 10:) (3), the |

Executive Commiltee shall have nnd exexcise the authovity of the Board only iny the intervals
between meetings of the Boacd, subject to such limitations hupased’ by resolutions-of the Board,
the Articles of Incorporation of this Corporation, (hése byldws, or appiicable faws “The Bxecufive
Committee shall veport any actions it has taken purdiiatt to sueh.duthprty 6 the fbll Board at the
Board’s next meeting and mivuies of the Bxeculive ‘Comumitice shall be distribpted to all
Directors, The Executive Committee shall conduct the' annuad performunce ipview of (he
Piosident/Chicf Excoutive Officer and shall seive ds a nominatilig commiftés, &5 sot forth, in
Section 74, In addition, the Executive Commitiee shaifl be responsible, for the foflawing
fuhetions: plaming for the orientation and continuing education of Divectors in collaboration
with the office of the President/Chief Bxecutive Officer; overseelig (3¢ reappointméent process
for Directors; assuring breadth and diversity of expertise and experience In, the compositjon of
the Board; in collaboration with the Chairperson of Ihe Bohud, developing a sutvey instriinent
and process for a periodic evaluation of Boatd cffecliveness, (he resalls of which. shall be
veporled to the Chairperson of the Board; and conducling periodic review of individual Director

perfornrance.

+ (b  Human Resources and Compensation Cenmmittee, The Hwian
Resources and Compensation Commiltee shall be esiablished as a Board Delegaied Powors
Commilfee putsuant lo Seefion 10.1(a) and shall consist of those Directors appointed o fhe
Committee from lime to time by the Board. The Human Resources and Compensation
Commilice shall exercise the full authority of the Board with respect to reviewing and approving
the compensation and bencfits of the President/Chief Exeentive Officer and hisfer divect
reports, as defined in corporate policies adapted by the Board from time to fime, % well as
reviewing and approvibg aggregate compensation and benefits philosophy and plans for
employecs of this Corporation and its Subsidiamries. In addition, the Human Resowrees and
Compensation Commitiee shall review and approve the total work Force steategy of this
Corporation ond its Subsidiavies, Including recruitment, relention, Jabor relations, diversity and
workplnce cnvironment.

10.3  Standing Genernl Commiliees.

{a) vality Committeg. The Quality Conunitiee shall be established
as a Genern) Committea pursunnt to Section 10.1(b), ond shall consist oFat least 2 Directors, one
ol whons shall be the ehairperson of the Quality Conwnitlee, and such other persons as arc
appointed from tine to timg by the Board. The Quality Commitice shall be responsible (or:
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. (1)  Iheevaluation and resolution of operational and patient care
qualily issues which impact hospital facifities operated by this Corporation;

{2y  approving pohc!(,s antd pxoccdurcs with respect to quality
unp:ovcmcm ciinical process xmpmw.mcnt, patient quality of care initiatives, and ofher quahly
issues related 10 hospilal operations;

(3)  cstablishing and maintaining systems for montioring
compliance with hospital pelicies and procedures;

() monitering the activities of Institutional Review Boards
established and maintained by hospitals operated by this Corporation, including agplying for and
holding a Federal-wide Assweance issued by fhe Office of Human Research Proledlions, s
division of the Department of Health and Human Services; and

£5)  making rccmnmcmht:om to fhe Bomd waarding the
quality of healtheare al-the hospitals and other healthcare facHities licensed to 6r operated by this
Corparation and its Subsidiaries.

In order to carry out its responsibilities, it may be necesssry. for the Quality Conmmittee ta have
access, Trom time to time, lo certain information related to medical staft qualify cvakiation and
Improvement activities eardad out within the hospitals- and other henlthedre facilities ficensed to
or opevated by this Corporation or its Subsidiaries, The Quali{y Committeo sliall reegive reports
appropriate and necessary to assist in identifying needs and seiting priorities.  The' reports
recelvod by the Quality Commiities shal} be trented as Inforintion twhich Is protected from
Ydiscovery” (i.c., protected from the formal exchmge of evidentiary infornmtion bohveen parties
to an adversary procecding) in accordance with applicable Iaws. Any inforination revicwed by
the Quality Cominittee shall be stricily proteeted from cageless dissemination, be s remuain
confidential and shall pot be utilized {or any other purpose but to enhanes d!ld monitor the
quality of care at the hospitals and other healthcare Theilities licensed to o operated by this
Corporation. The Quality Committee shall constitute a peer veview body mnder Section 805 of
the California Business and Professions Codle and simiar statules in oilier states in which this
Corporation eperates. The Quality Committee shall have policies and procedures for gathering
and disseminating  information  which  asswres  protection  from  discovery of
docementation/information gencrated by itself and other quality and peer review bodies
opesating within this Corperation.

{0y  Fioance Commitice. The Fivanse Committee shail be cstablished
as a General Committee pursuant to Seetion 10.1(b), shall consist of at least 4 committee
nembers appointed by the Board, and shall include al least 2 Divectors, onc of whom shali be the
chairperson of the Finance (‘mnnullee. The Finance Committes shall be responsible for making
recominendations Lo the Board regarding:

) Review and approve fiscal policy and standards;

2) Approval and contibous monitoring and cvaluation of a
capital developnient plan for this Corporation and its Subsidimies;
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(3)  Oversight of this Corporation’s debt, and review and
approval of capitnl and operating budgets of this Corporation and the Subsidiaries over which
this Corporation has budgetary implementation or approval powers; and

(4)  Review of the fiscal performance of this Corporation and
the Subsidiatics over which this Corporation has budgetary implementation or approval powers
for conformance with the, mission, vision, goals and ohjeclives of this Corporation,

The Finance Commilice shall lake those sieps which are necessary and desirable ta inplement
approved pelicies and procedures within the scopesof authority delegated fo it by (he Board,

(c)  Audit and Compliance Commitice. The Andit and Compliance
Committeé shall be established as n General Commifter: pursuant (o Scetion 10,1(b) and shall
consist of al feast 2 Divectors, one of whom shall be the chalrpevson of the Awdit and Complinnce
Committee, and suech other persons as are appainted from. tinte to time by the Board. None.of the
members of the Audit and Compliance Commilie shall be employees of this Comoration, and
the Chairperson of the Ripance Commilice shall be ineligible to sit on the Audit and (,omphancc
Committee, The Audit and Compliance Copnittee shall:

. {1} Repoxt to, and make recommiendations to, the Doard
regnrding jmplementation and operation of conipliance: activitics within this Corporahorx and ils
Subsidinries, including this Corporation’s and its Subsidimies’ corporate futegrity plans and
codes of conduct;

. (2)  Recommend to the Board the seledtion of independent
auditors fo eonduct the annual apdit of hijs Corportion’s and its Subsidistles® books and recocds

(he “Auditors™);

(3)  Review and forward to the Board the anpunal financial
managemeit Jotter of the Auditors, sith comments of the Audit and Complinnce Commiltee, if
any;

(1) Review the Audilors’ performance of the annual nudil;
(5)  Revicw she resulis and scope of the anvual nudit;

6) Review' and provide oversight of this Corporation’s
compliance policios aml procedures, including adoption of necessaty and appropriate compliance
policics and procedures, or mechanisms by which such policics and procedures shall be adopled
by management; and

()] Obtain and review reports, from time to thne, from this
Corporation's corpotite conpliance officer regarding Uiis Corpotation’s complinnce activitics,
and from this Corpormion’s exceutive responsible for internal andit regarding this Corporation’s
internal audit aciivities, and from the Auditors out of the preseice of managemeant,
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‘The corporate complianee officer and executive responsible for internal audit shall repoit to the
Audit and Compliance Commiitee, but shall in any event opemte vnder the administrative
aversight of the Chiel Financial Officer and the President/Chief Executive-Officer,

()  Plapning_and Strategy Comunitlee. The Planning and Strategy
Comm;uw shall be established as a Geneal Conunittec pursttant to Section 10.1(b) and shall
consist of al feast 2 Ditvectors in addition fo those peysons appeinted from timé to (e by the
Board. The Planning aud Strategy Commiliee shall be responsible for making reconumendations

{o the Board vegarding:

{1)  Fomulation. of planning policy and standards {or this,
Corporation and its Subsidiaries;

(2)  Development and continnots monioring and svalualibn of
astrategio plan for this Corporation and #ts Subsidiavies; and

(3)  Review of annual and long=range plans of this Coiporation.
and itz Jubsidiaries for conformance with the vision, nission, goals and ohjectives of, this
Corporniion. .

(&) lnvestment Commitiee. The Investment Commitlee shall bhe
established ns a General Committed’ pursuant 1o Seetion 10.1(b) and shall consist of.at least two
Ditectops andl =such .other persons as ace appointed fiom time to tme b9 the Board. The
clinfrperson of . the Investment Commitiee shall be a Director who js alkso o member of the
Fifisireo Cotnpiiitee.  Consistent with applicuble Jegal and fiduciery standards ind policies
established by tlie Board fow time to time, the Investarent Commitive shall be responsible for
oversesing.and manitofing the investmeuts of this Corporation, however held, including peasion
funds and fivestments tis Cotporation miuy manege under armpgements with' ity subdidiaries
and affitiates, and shall be responsible for making reports and yecommendations 1o the Board
cegavding:

(1) Peslodic performance of the portfolio, not less thay
biannually; :

(2)  Terfonnance of vestment advisers, fd managers and
reluted congultants;

G Assct allocation among types and classes of invesiment,
inclnding re-balancing of the porifolio;

{4)  The relaive Jevels and reladonship of risk and petential
relumn presented by the port{olio, and gptions for the adjustment thereof;

(6)] Comparison of porifolio perfoumance to market nnd index
notms for past periods, and where available and applicable, compaiison or cvaluation in the
context af other benchmarks or information sources refaled to portfolio performance; and
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(G)  Corporate accountability and conununily cconomic
inftiatives program,

0] Mission Inteprity Comunitive,

(1)  Pwpose, The general pwrpose of the Mission Integrity
Commitlee sha]l be {o provide adviee and guidance to the Corporation’s senior management and
Bomd concesning the operalion of the Corposation, threugh its Catholic Sponsored Health
Fachitties, jts ‘Mealth Vacilivies wihiich sz not Catholic Sponsored and its Subsidiarics and

affiliates, with vespeet to the healing ministry:

()" Membeship.  Thete shall be a Mission Integsity
Commitice.coniprised of 7 peisons, at least 2 of whom-shall be Divectors, with 4 10.b& appointed
by the Baard and 3 to be appoinled by tie Sponsorship Council,

] ] (3  Dolicfes and Procedure. Except os otherwise provided in
these bylaws or fir the Malrix, the organizational structire, meeting sehiedule and afl matters,
related fo the policies rird procedives of the Mission Integrity Connnitice shall be deterinined by

the Mission Integrity Cominiltes,
1)) Rowers and Responsibilities.

{)  The Mission Integrify Comimitiee shall advise
management md the Bonrd, bt shall not.exerclse any authority of the Board.

()  The Mission Integrity Cmnmittes shall be
tesponsible for
a “fhe evalvation and resolition of management,

operational, and patient care issues thal inpacl conformance with the mission and values of the
healing ministry in the operations of this Corporation and the Wealth Freiliies operated by (his

Corporation;
b. Approving policies and procedures with respeet to

implementation and conformance to the mission and values of the healing ministry;

e Bstablishing and maintaining systems lor
monitoring compliance with the mission and values of the healing ministry;

d. Operational integrity of the Stalement of Common
Values;
¢, Operationnl inlegrity of mission integration
stanclnrds;
f. Pastoval cire and education programs; and
4 Ministry leadlership formation programs,
15
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(i) The Mission Integrity Commitiee shall have the
power and responsibility to review and monitor the Systems®:

a Labuor proctices; and
h. Pension administration.

{v) ‘The Mission Integrity Commitice, in consulfation
with the Sponsmslnp Coxmcnl, shall toview the Corporation’s Annual Mission Tmugr'men
Report, priow (o its submission to the Board, and may make recommendations for considetntion
by the Board based on such review.

(v) The Mission Integrity Committce may propose
revisions o lhc Statentent of Cammon Values or ils mode of implementation. Any such
proposal by the Mission Iutegrity Comimittee shall fivst be provided to and reviewed with the
Sponsorship Council, and the Sponsorship Cotnell shall haye the sole power fo veto any such
clianges before they m's presented to the Board for final approval. Following the nexi mestingrof
the Sponsorship Counedil, pmwded the ‘Sponsprship Council has not voted v veto or posipone
such proposal, the Mission Integuity Commilfee may request approval of the Bdard at the
Board's néxt regularly scliedulet] meeting. The Board must, in jts diseretion, spprove all such
chonges beforé they become fingl.  IF appeoved by the Bomd, such proposal shiafl be
boplemented.

(vi)  The Mission Inlegrity Committee shall implement
and oversee' Doard Formtion Progiavds for dirdefors, and mny include execéntives of (he
Corporatiop and mémbers of Subsidiaty boards, Uospital Comnnily Bonrds and Fundraising
foundlation boards. Such Board Formation Programs shall be desigimed to educate abowt the
heatiivg ministry and the mission, cuiture and charism of the Sponsors.

(5)  Advice to Management and Board, The Mission htegrity
Commnitles shall meet at least m)mml!y with senjor manapement and Board represcufatives,, ay

selected by the President/Cliief Executive Officer in consultation with the chajv of the Mission
Integrity Conuniltee, with the purpose of providiug advice and guidance regavding the sulijecy
matter referred Lo in Section 16.3(0)(4).

104 Subcommiitess.

(a) Creation of Subcommittees, Each connmilice may establish one or
mors subcommittees composed of those comunitlee members and other individuals desmed
appropriate by the committee, appointed by lhe committce, and having such rights and duties ag
shall be delegated to the subcommilice by the commitiee; provided, however, (at no
sybeommillee shall exercisc the powey and authorily of the Board.

(L) Comnumity Feongmie Initiatives Subcommitiee. The vesiment
Commitiee jmay establish a subconmmitice with responsibility for making reporis and
recomniendations to the Investment Committee regarding the overall administeation of
communily cconomic iniliatives, to include: veviewing the performance of commumity economic
initiatives, reviewing applications submiticd in connection with eonsmunity economic initistives,
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and reviewing individual projects of the communily economic injtintives progiam, The
Communily Economie Initiatives Subeommiitlce, il established, shall consist of those members
of the Investment Commiltee, and such olher hdividuals reflective of the diversity of the
communities in which this Corporation and its subsidiaties conduct activities, who are appointed
from Gme o time by the chairpsrson of the Invesiment Commiltes,

10.5 ° Appointment. The chairperson, viee chairperson, and members of any
Board Delegated Powers Commiltee or General Commilice shall be nominated by the
Chairperson antd appointed by the Board by a majority vate of Directors then in office.

10.6 Women Religious Serving_as Commiltee Members. Women religions

may be appomted to sefve as mombers of committees, in accordance with the provisions of this
Attiele X, from 1ipre-to-tima.

10.7 ' Conymittze_Chalrs,  Fixcepling the Mission Tntegrify Commillee; the
Chalvperson of any Board Delefiated Powers' Connnillee ov Geberal Committe shall be a,

Dirvector.

108 Termn of Office. ‘Tie chaftperson mid each member of any Board
Pelegnied Powers Committee o General Conunittee shiall serve until the next anvual mecing of
the Board, or until such. conymiites is soonce terminated, or vanil he or she o removed by the
Board, vesigns; or othenwise ceases to qualify ns o chairperson or member of the compiitlec.
Tndividualy shes are viot alsa a Dircotor may not continue fo serve by General Commiliees once
they have-served un one of fnore colwhitiees for five conschutive ofé-yeir lerms, Individuals
whose term a8 p Director has ended may continue to serve on Generdl Commiltees Torap more
tan 2 adiitional yeays, The Board nay permit individuals to serve on s General Commiltee-for
longer thai, the fotegoing term [imits 1f; In its discretion, it finds (hat (he implementation of the
terms limit will create o hardship for the committee, Individugls whose term(s) have ended due fo
the fiiplementation of these-term limits niny again be appointed o seive as mcmbcrs of Gengral
Commitices alter 2 hiatus ol“ 2 years, Thusc teom limits shall also apply In the casc -af

sybecominitices,

10,9  Vacancies, Vacancics on any Board Coamniiltes may be filled for the

unexpired portion of the terny by majority vole of the Directors then in office,
¥

10.J0 Renioval of Members of Commiltegs. The Board may remove at any
time, with or without cause, the ehairperson or any member of any commiltes, except the ¢x-
officio members of the Exceutive Conumiltes specified by position in Section 10.2(a).

10,01 Quoram_and Actions. A majorily of members of a commiltee shall
comslitate n qnorum angl any (vansaclion of a committee shall requite a majority vote of the
commitlee members present al o meeting at which a quorum is present. Except as otherwise
provided in these bylaws, cach member of a commitiee, including the person presiding al the
meeting, shall be entitled to one vote,

=

10.42 Meetings and Action_of Commnittees, Meetings and aclions of any
commitice created under this Article X shall be poverned by, held, and taken wisder the
provisions of these bylaws canecerning mcatings and other Boad aetions, except that the the for
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gencral meetings of commiitees, or for the calling of special meetings of commiitees, may be sel
cither by the Board or, il no action is taken by The Board, by the committee. Minules of each
commilleec mecting shalf be kept and filed with ihis Corporation’s comporate records, The Board
may adopt rules for the govemance of any comumiltee as fong as (he rules are consistent with
these bylaws. [ the Board has not adopted yules, the commitice may do sc.

ARTICLE XX
HOSPTTAL COMMUNITY BOARDS

11,1 Establishment. This Corporation shall establish ene or more Hospital
Community Boards related to haspitals oivned and operated by this Coiporation (he "Hosp:hl
Community Boards). All Hospital Community- Boards shall be operated subsfanhally in the
manmner deseribed in, and shail hiave the responsibilities generally as deseribied in, the forms of
Hospital Cenithunily Board Bylaws, altaclied to these bylaws as Exhibits B1 and B2 (ihe
“Hospital Community Boned Bylaws?). Any change in the Jorm of the Hospital Community

Roard Bylaws (o be applicable.toa. spcmﬂc Hospital Community Board shall be approved by this .

Board. “The Boaid shall make sll appoiitments 1o the Hospilal Comimunity Boards.

142 Women Rolipious on- Hospital Community Beads,  Ench Hospital
Community Goard roliled to €alholis Sjponsorsd Héallh Fasilitics shall flave af Ieast one woman
religious on the Fospital Commuity Board, as and to the extent provided in such Hospilal
Community Board Byldws.

1.3 Authorily.

()  Policiss and Procedures.  The Hospital Community Board shall

baveTinal authorily lo approve all hospital policies and provechices for lospital services ol the
hospirals that the Hospita) -Conupunity Board supports (the “Local Hospital®), where such
approval Is requited of a governing body by huv, regulution or acerediting body. This Board
may elect [o exercise sudh approval rights by notiee 1o the Hospital Community Board and, in
such case, the referenced policies and procedures shall be deermed approved by the Hospital
Community Beard,

(b} Qu_.l)_y Assessmcnt, Perfomance fmprovement, Paticnt Safety and

at A Tiie Hospital Conmunity Board shall be responsible for
asswing that health care services provided al the Local Hospital are of high quality, safe,
cffective, cfficicnt and consistent with community standards, The Hospilal Gonymunity Board
shall be responsible for engoing quality assessiment, performance Improvemend, patient safety
and ulilization management activities of the Loeal Hospital, for assuring that qualily and patient
safely issues are addressed and resofved appropriately, and for assuring that quality assessment,
performatece improvement, patient safety and utilization management aclivitics are consistent
with the standards, policies and procedures established by the Board and the Quality Commitice.
The Hospital Conuntmily Board shall nsswre thal the Medical ST pavticipaies in the
neasvrement, assessment and fmprovement of clinical and nou-clinien processes U'Iu,hng_,
patient care al the Local Hospital and tokes a leadership role where the clinical processes are the
primvary responsibilily of physicians.
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(c)  Medical Staff Matters. The Hospital Comnmmity Board shall have
final authotily regarding medical slaff watters delepated to it by this Board pursuant 1o Acticle
1X of these bylaws nnd as set forth in the Hospital Conununity Board Bylaws,

ARTICLE X1I

SPONSORSHIP COUNCI],

J2.1  Puppese: The gencrat puipose of the Sponsorship ‘Council shall be to (a)
oversee and, as applicable, ast upon issues of Catholic identity with respect (o the Catholic
Sponsoved. Health Faeilities; inelnding oversight of mission istegration, ministry leadersliip
education and formatibi, sad olippels and sefigious symbols and artifaety in Catholic-Sponsored
Healih Pagilitios; and (b) inforny-the heallng ministiy of the Corporation, including both Catholie
{:pobsolcd Meaith Pagilitfes-and Health Facilities which are not Catholic Sponsored, oh inatters
of missiony idtdgrations ministty leadershiyy formation and dedicaled sacred space by
representation on the Mission Integrity Commiltes, as set forth befow.

122 Membership. Subject to Section 12.3 below, muc slmil be a Sponsorship
Council comprised 6F ik members appointed as foliotys:

@) Ung member off the Sisters of Murcy of the Americas West
Midwvest Community, ns: gppoitited by the President of the West Midwest Community of a
governance bady of the: West Midwest Community delegated such authorty by the, Comnuniity
Leadership Team.

(5)  ThePiibress of the Adrinn Dominienn Sisters or hev designee, who
shall be o member-of the Adrian Bominican Sisters.

() The Prioress General of the Dominicnn Sisters of San Rafacl or her
designed wwho shall be a mombér of the Dominican Sisters of San Rafacl,

()  The General Superior of the Incarnale Word Sisters or hier designee
who shatl be a meniber of the Incarnate Word Sisters.

(&)  The Prioress of he Taos Dominicans or her designee who shall be
a meber of the Taos Dominicans.

(3] The Provioncial Minisler of the Redwood City Franciseans or her
cesipnee who shall be a member of the Redwood City Frunciscans.

12,3 Chanee of Coniposition.

) Except ay provided in subscetions (b) and () below, the rights of
the Sponsors o compose the Sponsorship Council, as pravided jp Section 12.2, shall be within
the sole diseretion of the Sponsors.
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(b)  Notwilhstanding subseclion (a) above, al any time a Sponsor may
change its appointee or designee sitting ou the Sponsorship Councxl by giving swritien notice lo
alt the members of the Sponsorship Cotneil and the Chief Administrative Officer.

()  Nolwithstanding subscclion (2) above, at any lime a Spensor,
acting as a Sponsor, may withdraw from participation in the Sponsorship Council by giving
written potice to all the members of the Sponsorship Council and the Chief Administrative
Officer.  ‘Thercafter, such Sponsor shall have no righls lo participale in of appoint o the
Spoisorship Comncil. After Ihe withdrawal of a Sponsor as a participant in the Sponsorship
Comil, and pot withstaiding 7iny other provisions of these bylaws, the bylaws shall be amended
Iy the Board (o exclude suth Sponsor from inclusion in Section 12,2 above and such vevision
shall not requive the approval of the Sponsership Council or the other Sponsors. Such
willidritwal from Sponspiship Cauncil participation shall be without prejudice to any other rights
such Sponsor may have In the Aiticles of Tncorporhlion, (hese bylaws, or the Matiix,

124 Yotinp. Except as otherwise provided in these bylaws or in the Matuix;
the Sponsotshrp Couneil shall oot based on a magjority vote of ail of jts membas, :md withont-a
mibimum quortm requirement,

12.5  Policles and Procedurs. Bxecepl as othorwise provided in these bylaws or
in the Matix, fhe organizational structurg, mecting schedule and all malers relatéd to the
policies and procedwes -of the Sponsorship Council shall be determined by the Sponsership
Couucil,

12.6  Powers and Responsibilitics, The Sponsoiship Council shall have the
powers and responsibifities as set forth herein und o the Matvix,

12,7 Appointment of Mission Inteprity Committee. ‘The Sponsorship Council

shall appoint 3 of the 7 niembers of the Mission Integrity Commilice.

ARTICLE X111

DISSOLUTION O¥TINS CORPORATION

[3.]  Yolte 1o Dissolve, Consistenl with the Articles of Juncorporation and
subject to any approval rights contained in the Mauijx, this Corporation may clect 1o commence a
process to voluntarily wind up and dissolve upon approval of the Board.

132 Plan of Dissolution. Afler an aflivmative vole 1o dissolve this
Corporation, a plan of disselution shall be prepared for approval pursuant to this Section 13.2.
‘The plan of dissolution shall include an outline of dissolution steps, a proposed linctable and a
plan of digtribytion of assels. The plan of dissolution shall be In accordance with applicable law
and shall include adequate provision for the payments of debls and liabilities and complicuce
with valid conditions applicable to this Corparation requiring retum, transfer or conveyanee of
assets. ‘This Comporation shall wihxi up and dissolve upon approval of the plan of dissolution
consistent with these bylavs, including any and all approval rights provided for in the Matrix.
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(a) Al of the identifiable assets of cach Catholic Sponsored Heallh
Facilittes (including real properly, equipmeni, supplies, licenses, working ecapital, cash,
investments, apportioned debt, apportioned pension and benefit plan assets and lizbilities, and
apportioned insurance trust assets andl Habilities) shall be retuened Lo the control of the facility’s
Sponsor nr such Sponsor’s designée, provided that the Sponsor or s desipnee is then exempl
from taxation under Section 501{c}(3)} of the Code and, if the Sponsor or jts designee are not
exempt under Section 561{6)(3) of the Intermal Revenue Code of 1986, as amended, or the
corresponding provisions of any futive Unifed States yevenue ar {ax Jaws (the *Code™) and, if the
Sponsor or its designee is niot exempl under Section 501{c)(3) of the Code, to one or more
organizalions thut are orgmnized] nnd operated. oxclusively for charitable or refigious puposes
meeting the requircments for exenplion provided under Seetion 214 of the California Revenue
and Taxation Code and thal are exempl fiom taxation under Section 501{c)(3) of the Code, In
fieu of aceepting assels or designaling an éntity Jor disposilion, on™ dissolution of the Corpomtion
a Spongor, by notice to the Corporation In accord with Section 6.2 hereof, may decline
pasticipation i the disposition process as outfinedl sbove, and theveupon, such Sponsor’s related
assets shall be disposed of in accordance with Section [3.2 (b) below.

() AN of the remalning assets shall be transferved 1o one or more
organizations that are organized and operated sxclusively for chatitable of religious piuposes’
meeting the requireménts for exemption provided inder Section 214 of the Californis Revenue
amd Taxation Code and that.are-exempt from taxation under Scotion 501(e)(3) of the Code.

ARTICLE X1V
RECORDS AND REPORTS

141 Mainlenance of Articles and Bylaws, This Corporalion shal] keep at its
principal excentivé-office a copy of ils articles of ficorporation and these bylaws, as amended 1o
date.

142 Maintenance of Qther Comparate Records, Minudes of proceedings of the
Board or commitices shall be kept fa written or typed form, and the accounling books and -
records shall be kept either i wrillen or typed form or in any other form capable 'of being
converted into writien, typed or printed form.

143 Ammual Reporl,  This Corporation shall provide to all of its Directors,
within 120 days afler the close of its fiseal yeat, a ceport which shall include, but uot be limited
to, the following information in reasonable detail:

{a)  The manner in which this Corporation’s healiug wministry is being
implemented by the Carporation.

()  The assets and lisbilities, including the wust funds, of this
Corparation as of the end of the fiseal yeor.

{c) ‘Ihe principal chaages in assets and liabifities, including Lrust
fuads, during the fiscal year,
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(d)  The revenue or receipts of this Corporation, both unrestricted and
restricted 1o pacticular purposes, for the fiscal year

(¢)  The expenses or disburscments of this Corporation, for both
general and testricled yurposes, during the fiscal yeat,

()] Any information requived by Section 6322 of the California
Nonprofit Corporation Law relating to interested persons and to indemnification.

The report shall be accompanied by an independent accountant’s report or, if no such report, by
the eertifieate of aix authorized corporate officer stating that it was prepaved wilhout audit from
the books and records of this Corporation.

144 Auditor’s Report. An audited financial statement of this Corporation shall
b prepared annually by the Anditors.

14.5 Repost'io Sponsprs/Sponsorship Counell, This Corporation shall provide
to each of the Sponsors of the Catholic Sponsored Heulth Facilities, within 120 days afier the
close of its fisval year, a report which shall include the following information:

(a)  An unauifited annual Gnancial veport for each Sponsor’s Catholic
Sponsored Health Facilities.

(L) A repott an the insurance coverage maintained for each Sponsor’s
Catholic Sponsored Heallh Facililies,

(8} A copy of the Corporation’s andited annual report, which shall also
be provided Lo the Sponsorship Couneil:

i {d) An inventory of Stable Patrimony for caels of the Sponser’s
Catholic Sponsored Health Fasilities.

14,6 Conlidentiality, Except as olherwise publicly disclosed, or inn order to
appropriately conduct this Carporation’s business, the records and reports of this Corporation
shall be held in confidence.by those persons with access to thens. .

ANTICLE XY

INDEMNIFICATION

1.1 Iondenwnfieation of Qfficers, Diveetors. Sponsorship Council Commiltee
Members and viembers of Hospital Communily Boards. This Corporation shall indemaify any
person who was or is a parly, or is threatened 10 be made a party, to any proceeding by reason of
the fnet that such person is or was o Director, Officer, Spousorship Couneil Member, Commitice
Member of this Corporation and members of Ilospiial Comnmunity Banvds, to the full extent
allowed wnder and subject to the requirements of Scctfon 5238 of the Californin Nonprofit
Corporation Law yelating lo the power of a Corporation lo indenmify any such person. The
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amount of such indemnity shalt be as much as (he Board or the cow, if application is made to it,
determines and finds to be reasonable,

152 Indemiification _of Employees snd Oiher Agenis, No-lhing herein

conlained shall limit the right of this Corporation, in the specific case and as provided In Section

5238 of the California Nonprofit Corporation Law, to indemnify employces and other agents
who dre madé patties, ov who-ate threalened to be made pavties, to any praceeding by reason of
(he faet-that such person is or was an employee or other agent of !his Corporation.

15.3  Indepmificalion - Service on Other Qmmg; . This Corporstion shall
have, and ‘may cxetoise by the Adoplxon of appropriale resoluiion, the power of Indemnification
for any petson wha is or wds g Direttor, Officer, employee, Spcmsmslnp Couneil membei,
Cominittee member, ox other agent of this (‘m’pommn who is or was serving al the request of
this Colpm ation dis a member, director, officer, employee or agent of another foreign or domestie
Caoiporation, paithership,. imul ventiivg, Lnst or othet enterprise, to the full extenl allowed under
the: provisions of Section' §238 of the California Nonprofit Cor; poratioii Law relnting to the power
of a Corpdration to indemnily any such pérson. The amount of such. indomnity shull be as piuch
us the Board or the couit, if: npplscauon hos been mnde to it, detcxmines and finds to be
reasonable,

154  Qbligation. to_Jndeminify.  Any of he foregoing bo the contvary
notwilhistanding, te ihe’ extent that any Direclor, Officer; Spousorship Council member,
Commiltee mensber, einployee i other agent of this Corpotation is successful on the mesils in
defense, of any proeeeding, efafm, issuc or matier referred o In Seotfon 52381t ox (c) of the
Californis Nouwprofit Corporation Liw, he or she shall be indemnified by this Corporation againsi
expenses actually aud reasohably incupretl in connection therewith,

155 Indemnification-Bxcess. The indemaity provided berein shall b in cxcess
offall valid and colleetible insutance or idenmnity policies.

ARTICLE XV
MISCELLANEQUS

16.1  Review and Revisivn. These bylaws shall be reviewed periodicsily for
complinnee with applicable-faw and this Corporation’s.Articles of Incorporation.

16.2  Amendinents to the Arlicles of Incorporation and Bylaws. No amendment
or change v Article ¥V (Non-Member Rights of Approval) or Aricle VIL (Dissolution) of the
Axticles of Incorportion shall be effective unless and until approved by de Sponsorship Council
and approved in complinnce with any applicable provisions in the Matrix. No bylaw amendment
or change to Article 111 (Fenling Ministry); Atliele 1V (Spansors); Arlicle VI (Governance
Matrix), and any Mateix Aclions requiring the approval of the Sponsorslip Council or the
Sponsors; Section 10.3(D (Mission Integrily Commiitec); Section 11.2 (Women Religious on
Hospital Community Boards); Asticle Xil (Sponsorship Council); Sectjon 13.2 (Dissolntion);

Section 14.5 (Report to Sponsors/Sponsorship Council); or this Seetion 16.2 (Amendments (o the
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Articles of Incorporation and Bylaws) shall be effective unless and unti} approved by the
Sponsorship Council and approved in complinnee with any applicable provisions in the Matrix.

16.3  Noticcs, Auy notices required lo be given under (hese bylmys shall be in
writing addressed to the address imdicaled, i the corporale records of this Corporation,

164 Statement of Common Values, The Statement of Common Values, dated
effective January 17, 2012 atlached hereto as Exhibit C, shall be the Statement of Common
Values veferred (6 herein, vintil angd unless revigsed in accordance with these bylaws. Terms used
in the Staiement of Common Values (such as abortion, euthanasia, assisied suicitle) are o be
defined in a manoer consistent syith Catholic moral teachings.
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CERTIFICATE OF SECRETARY
or -
DIGNITY MEALYH

1, the undersigned, certify as follows: (1) that T am presently the clected and acting Assistant
Secretary of Dignity Health, (2) ihat the foregoing amended and vestajed bylaws wers approved
at a duly convened nieeting of the Board of Directors on Oclober 31, 2011; (3) that the foregoing
amepded and restated bylpws were approved by unaninious written consent withoul a mecting by
the then-gxisting Corporate Ménihers as of Noveniber 21, 2011, and (1) that such bylaws are
effective as of Janvary 17, 2012.

Excented on ihis 17th day of Jounary, 2012 5t San Franciseo, California.

. .
Alptnr 1. 7. X er
' Dipne M. L. Lee,
Assistant Secretary

AT

L T

et mdeedi

e tam tenn meareren

B b mmmmave renaaen o




.. Nt s ot s @ vt n o
S A . i e e mmmr s e oE
1
A
2
=
<
)
”~=
o
9
P
=
rat
< =
5
o= =
e -
=l oy
R rd
A2
= -
=
|
-
22
=
=
N
>
™
o
-4
%]
=
a
.
.
.
e .

o058 mbamer S it e N duta s

e

150



v emtres

Bylaws Exhibit A
GOVERNANCE MATRIX

USE AND APPLICATION OF GOVERNANCE MATRIX

Al SCOPE QF ATTACHMENT

AlLOL Governance Mairix. This document is the description of the governance rights and process applicable io cenain actions taken within

the Systern. These consist of certain rights (o initiate action as well ns cottain intermediate and final approval rights with respecr to actions 1aken or recommended
by bodies wishin the Sysicm (i1 “Reserved Rights™).

ALQ2 Usge. This Governnee Matrix is infended to be used 4s an attaclyment fo vadous corporate oafizationat and governance docuinznis.
Jtis to be used as the foamal and specific description of the Resarved Rights, and may be incorported by reference into such documnents.

ALGS

Svsiem Qeganization. As A matiorof membership and Reserved Rights, the Sysiem counsists of the following elements:
{@
®)

the Comporation, acting through iis Board, and acting as a corporate meuber of any Subisidiary, ot as a sharcholder. as applicable; and

“the Subsidiasics, acting tuough thelr boards of direcfors, including acting as a corporste tnember of olher Subsidiaries orasa
sharcholder, as appiicable.

All. APPLICATION
Azl Incotporation by Reference. This Govemnance Matrix is incorporated inand pad of the Bylaws as provided in Article VIolthe

Bylans, and, where indicated, may be incarporaied into the governance documents of other organizations in the System.

AR Aopmval Sequence. Geverally, the exercise of Reserved Riphts is infended 10 occur in e following approval seqnence:

S s P S S

1 =] e A L i T T T MBS o R
FE2URRRAL

151



a}

action by the baand of direciors of 3 Subsidiary, il upplicable}

Y] atlior by the board of directors of any Subsidiary's imumnediate parenl corporation that is not the Corporation. if applicable;
(€} action by the board of direciers of the Corporation:
(&

10 Whe cxter applicable. action by Sponsorship Council; or action by a4 Sponsor through jis drly autherized goveming body:. if required

by this Matrix

Nolwithstarding this interded sequance, actions 1y be aken oul of sequence where olhzrwise expressly provided in the Bylaws or Maltix, or where
Appropriate Ot necessany. provided Mt 15 geton is contingent upen the action of ull of the othes approved bodies in the Matrix.

A203
jisted endy.

Al RIGHTS

Non-Application to Centain Entities. Where a *N/A™ is used in this Matrix it means that the parficular action does not apply to the

A

101 itachmenr. This Matrix is intended 1o stafe the Reserved Rights described herein with reference 1o the bedics which may exercise
thetw, Auv conl'hct batween the Malix and 2 willien natrative description of the sawne right or ights in any docwnent to which (his is allached shati be reselved

in faver of the aarrations in such dosusmet. Auy conflict in defined lenus between the Matrix ard another documxen! lo wiich it is aitached shall be resobved in
fuvor of the Matrix.

AV, AMENDMENTS

Ao Amendwent Process, This Govemance Matdx nuy only be amcndcd ar revoked in accordance swith the approvals sequiced for
sendinznt of the Byiaws as set oul in the Bylaws and ix this Matrdx,
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GOVERNANCE MATRIX .

_ Curporativn Sponsor.\'xh‘j' P
ACTIONS Substdiaryt® Board" Councif™® Sponrors™

. Substaniive Change to
Stawment of Coruon Values
A. Corporadon/Health Facility which is not — Approve”' Vio Power™
Catholic Sponsored™™ )

2. Substantive Changes to Application of
Ethical and Religious Dirctives for
Catholic Healtixars Scrvices™

A, Comontion™! N/A NeA A N/A
B. Catholic Spansored Bealth Factiy™! —_ — Approvc™® —_
€. Health Facjfity which is not Catholic " NIA WA NA WA
Sponsomd™
D. Other Subsidingy NA NfA NIA- N/A
%, Long Range aud Stralegic Plans
A, Comoration — Approve - -
B. Subsidiagy Approve Approve —_ —
4. Creion of Newr Cotporation ]
A. Corporation . e Approve — —
B, Subsidiary Approve Approve —_ —
|
3. Merger or Consolidation . ‘
A. Comomtion - Apprave — - |
B, Other Subsidiary Approve Approve —_ — :

6. Acquisitions and Capital Expenditares,
including Operating and Capital Leases (in
accord with gpplicable Board approved policy)

A, Comporation —_ Approve —_ —
B. Subsidiary Approve Appsove — —
e o bt = s R asmen e+ e e e L% SR carmm v
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GOVERNANCE MATRIX

- Cerperation Sponsarship

ACTIONS Subsidiary™ Boarg® Councit¥ Sponzors™
7, Sale. Lease or Dispusition of all er

Subsiantinlly All Asseis of

A. Comoration —_ Approve - —an

B. Other Subsidiary Approve Approve — —
8. Sale, Lease or Disposilion of Property Subjzel

10 the Nonns of Chisreh Law™¥

A, Cotholie Sponsored Health Facility — Approve — Approvo™
9, Mongage or Encumbrance™ of Property

Subject (o the Nomns of Charch Law

A. Catholic Sponsored Health Facility —_ Approve _ Approve’ ™!
1. Dissohwtion

A. Corposation , - . _— Approve — —a

B. Othey Subsidiary Approve Approve —_ —
L. Joint Venture {Creaton, Partcipation or

Materia) Change by) 1™ (in accord with

applicable Board approved policy) .

A, Comporatou — Approvo —_ —

B. Subsidiary Approve Approve - —
12, Amendment to Asticles of Incorporation

A. Camporation — Approve — -

B, Subsidiany Approve Approve — —
13, Amendinent to Bylaws

A. Comoration — Approve — _—

8. Subsidiary Approve Approve — —
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GOVERNANCE MATRIX )

Corporation Sponsorsbip

ACTIONS Subsidiary™ Boara™ Councit® Spopsors™ )
f4. Amendinent o Spassorship Provisions! ™ . .

A, Carpomtion —_ Approve Approve -
15, Borcavings, Guarantics, Loans,

Encumbrances fexcept those subject o 29

above) (in accord with applicable Board

approved palicy)

A, Comoration — Approve e ~—

B, Subsidisry Approve Approve
16. Capital Assel Sales (excepl Urose subject (o 47

and #3 above) {inaccord with applicable

Board gpproved policy) .

A, Corparition — Approve — -~

B. Subsidiawy Approve Approve ~— —
17, Consolidated Budget und Amendments

A, Comporation {including Subsidiaries) Approve
18, Individual Corporation Budget and

Amendments

A, Comoration —_ - Approve — _

B. Subsidiary Approve Approve — —
19, Seleclion or Removal of Auditors

A, Corporation (including Subsidiarics) — Approve e — -
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ACTIONS

COVERNANCE MATRIX

. Corporation
Subsidiary™ Board™

Sponsership
Couneif®

Spoosary™

20,

[
[

t
PO

Ind
)

Closure of a Catholic Sponsored Heulth
Facility

. Change of Name of a Catiolic Sponsored

Health Facility

. Acquisition or Construgiion of a new asute

cave Health Facility that wilf Constitute
Propenty Subject 10 the Nogns of Clureh Law
10 be sponsored by one of existing Sponsors.

. Resignation as Sponsor™

Wilidrawal of Catlolic Sponsored Heal(h
Facility from System™?

. Alieration” of a Catholic Sponsored Health

- Facility which will remain part of the System

26, Appointment or tormination of & Chief

Executive Officer™
A, Subsidiany

FTORED 11

— Approve

- Approve

had Approve

— Approve

FAP—— 6...;.......:;—;;-.-.;.—.-:{

Approve™™

b4}

Approve™

Approve!™!

Approve®

appravel™®

Approved™®

DR N 5 et
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GOVERNANCE MATRIX N

Notes 1o Governanes Mandy

L “Subsidiary” meats an o.rg:zmanon inwhich the COrpomeon holds, directly or icditectly, great«\r than fifly pereent (S09%) ol'lhc voting rights
as evidenced by membership pawers. securities or olher rights conEcmng ceriain approval or dccxszon-nmkmg anthosity on the Co rporation,

a ~Corpomtion Board™ means the board of dircctors of the corporation gs described in Anticle VI of the Bylaws.

A ~Sponsorship Council” wmeans the body deseribed i Article X1 of the Bylaws.

4, The “Spansors™ uffiliated with the System ure as designated in Anticle 1V of the Bylaws.

3. “Health Faciiy™ means an acuie care hospital or ather licensed health care provider,

A. Eihicat :amd Religious Discetives for Catholic Healthcare Services, 15 spproved aud amended by the U.S, Conference of Catholie Bishops fron

\ne 1o d:ne. prohibit cenain proceslures and practices which the Roman Catholic Church deems 10 be intrinsically evil Each Catholic Sponsored Health Fucility 5
shall be operated consistens with the Exhical and Religious Directives for Cathwlic Healtheare Services.

7. “Corporation” means Digaity Health the C.alifomia nonprofit public benefit corporation which is the ovwner and opesator of those Heallh
Faciliies and other organizations wiich make up the Systeny, including the' Subsidiary nonprofit cosposalions,

8. *Cytlwlic Sponsored Health Facilily™ means sny Health Facility which is Properny Subject lo the Norms of Church Law, and where such
Health Facility {or 1 predecessor facility) was conlribiricd to the Sysiem by 8 Spousor {or a Sponsor predeeessor),

9. “Health Facility whicli is mol Catholic Sponsored™ means & Real(h Facility owned by or affiiiated with the Coxpomuun fhat i not 3 Catholic
Sponsored Health Facilite.

16, “Other Subsidiary™ mwns. & Subsidiary that does not aperate 4 Catholic Spousored Health Faciﬁiy.

H. Approval or velo in accord with the process desciibed in Bylaw scctic'm 103060 (W).

13, Majority vote of the Sponsorship Council, coinmunicated by written consent, as defived In Bylasy Section 6,2,
13. A mergcr.efme oonxaméon or a “substantially all” salefleasefdisposition regarding the Corporaon. its property or assets, does not require :

Sponsor approval: provided bowever, that the Sponsor and Sponsorship Couutcil dghts, as protecied by (he Sponsarslip Provisions may nol be aftered as a result,

uiless an amendinent io the relevant provisioa(s) in the Anicles of Tncosporation, Bylaws or this Mawix has beenduly spproved, o the extenl required by this
Matrix .

14, Apgroval of the individual Spansor of any Cathotic Sponsored Health Facility (a5 defined above) acting through its duly authorized goveming
. body. but only with regard (o its individually sponsored facitities, and onty if the action mqucxuon atfects 8 Catholic Sponsarcd Health Faciliy :hm il dircetly
spansors as idemified below. Such upproval mwst be avidenced b\' wiiten consent, us dcf' ned in Bylaw Seedon 6.2.
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GOVERNANCE MATRIX

Notes to Governance Katyix

SISTERS OF MERCY OF THE AMERICAS:
WEST MIDWEST COMMUNITY

THE SISTERS OF ST. DOMINIC, CONGREGATIONOF THE
MOST HOLY ROSARY, ADRIAN, MICHIGAN,

THE SISTERS OF THE THIRD ORDER OF ST, DOMINIC,
CONGREGATION OF THE MOST HOLY NAME, SAN
RAFAEL, CALIFORNLA. ’

CONGREGATION OF THE SISTERS OF CHARITY OF THE
INCARNATE WORD, HOUSTON, TEXAS.

THE CONGREGATION OF THE DOMMNICAN SISTERS OF 8T,
CATHERINE OF SIENA, TAQS, NEW MEXICO,

THE SISTERS OF ST. FRANCIS OF PEMANCE AND CHRISTIAN
CHARITY. 8T, FRANCIS PROVINCE, REDWQODR CITY,
CALIFORNIA :

Sponsored Facilities

Mercy Medical Center Redding

St, Elizabeth Community Hospital [Red Bluffl
Mercy Medienl Center ML, Shasia

Mercy Ceneral Hospilal [Sacramento]

Mercy Hospital Folsoim

Merey San Juan Medicyd Conter [Carmichacl}
St. Josepl’s Hospital and Medical Cenler [Phoenix]
8t, Mary's Medicat Ceitet {San Franciscol
Mercy Hospital {Bukersiield)

Merey Southwest, Hospital {Bakersfield]

§t, Joha's Regional Medical Center {Qxnard]
St John's Pleasant Valley Hospital [Camarifla]

Dominican Hospilal {Sauia Cruz)

St. Rose Dominican Hospitel Rose de Lima Cumpus [Henderson]
St. Rose Doinican Hospital Siepa Campus (Henderson]
8t Rose Dominican Hospital Son Martin Campus fLas Vegas]

St. Josepl’s Medicat Center of Stockton
St. Joseph's Behavioral Health Center [Stockion)
St, Mary's Reglonal Medieal Center {Renc}

St. Bernardine Medieal Center {Sau Bernardino}
St, Marty Medical Center (Long Beach]
Mercy Medical Center Merced

Mariun Medical Center [Sunfa Marfa]

13 “Morigage” or "Encumbrance” for these purposes shall be defined to apply only 10 an encumbrance of Stable Patimony™ (e.g.. mougage of 1
real property) and shatl not include a secusdiy Interest in “Gross Revenue™ or on individual ems of equipment,

16, While the Sponsors ase not required to approve a dissolution of the Corparztion, te Bylnws aspressly provide for reversion of their “Stable
Ratrimony” and related operational asseis ot dissolution. Seq Anticle XTU of thie Bylaws.

¢ e et A & m e e o  m
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GOVERNANCE MATRIX -

Notes to_Governance Matrix

17, ol Ventures™ are defined to include any ownership interest in a pagnership. corporation, or limited Uability company which is less than
whotly onned or controlled by Lhe Corporation or 2 Subsidiary. except for such an interest acquired solely a5 a passive investment pursvant {o the Corporation’s
Tovestnent Policy, General partnership interests shall always be reated as jolnt ventures,

I8, “Sponsorship Provisions™ arc Hhose provisions hat specifically cannet be amended without the approval of the Sponsers or Sponsorship
Couneil as provided in Section 16.2 of the Bylaws.

19, The Sponser-facitity linkage concant set out in fotote 14 applies in this circmnstance s it does in foctnote 14, with onty the slesied Sponsor
required i¢ approve. Hoswever, singe s action contemplates a fiew facility that will be linked with (he dcszgmlcd Sponsor, the appm'al 1pphcs to the new
facifite a0l vet listed in fgotrate 14, and roguices only the Sponsor to be (inked with such new faeility to appre\\, the action.

20, “Resigration as Sponsor” js expressly limited to a decision by a Spousor to no Iougcrbc Jisted s a Sponsor fa Aricle IV of ifie Bylaws and
does nol inctude the withdrawal of any kahohc Sponsored Health Facility Gom the System, Such rcsxgnmxon s 2 Sponsor setuires 90 days notice to 1he Board
and the Sponsorship Council from the resigning Sponsor, and reguires only the action of (he resigning Sponsor; provided, however, that such action will resull in

a loss of the Sponsor's reserved rights with respect to its Cuthiolic Sponsared Health Facility or Facilities, and therefore may requm: the Sporsor’s action 10
atienme™ the facllity or facitides,

!

21, The "'Systent” means, collectively, te affiliated group of corporatlons comprised of the Corpomuozn the Subsidiaries and the Joint Ventusas.
and including alf of the Health Facilides,

3
>

22, *Alienation” meas the transfer oY conveyance of temporal goods pursaant to lheNumzs of Chuwsh Law of the Roman Catholic Church. The
canens Kquise authorization for the transfor of chusch property, over a ceriain valne' that s parl of the Stable Patrimony of = Juridic person.
i
23, “Chicl Exccutive Offcer” sucans the senjor exccutive officer of a corporation, regardjess of file.
24,

“Proparty Subject 1o the Nowms of Church Law™ means land, bulldings and designated fimds wehich are gnder the Canornica] stewardslip of a
spansoring Teligious instituze, provinee or regional comumunity, Sonw of these properties lave been specxﬁcaliv designated by the Sponsors as "Stable
Patrimony,” and a5 such, becoma sitbject 1o i Cliureh faw on alicnation of temporal goods. Other propestics are 1ot subject 16 the norms on alicration, bur ta
those of administaton. For pUrposes of this definition, property which has been so-designated is consxdcrcd to bt the “Stable Patrimom™ of a religions hustitule,

province, or rchonal community for purposes of the Law of the Roman Catholic Clusch ever if eivil fitle Is hefd by the Corparation or an crganization
controlled by the Corporaiion,

t
i

25, Qther defined terms used hercinaes as defired in the Corporation’s Asticles offncorpor‘ﬁion or Bylaws.
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EXHIBIT 15



DECLARATION OF TERESA DIAZ
I, TERESA DIAZ, hereby declare as follows:

1. I am an Executive Coordinator at Dignity Health. I have personal
knowledge of the facts set forth herein, and if called as a witness, I could and would
testify competently to such facts under oath.

2. In my capacity as Executive Coordinator, I purchased on-line and
downloadéd a copy of the California Medical Association 2020 Annotated Model
Medical Staff Bylaws from the California Medical Association on-line store, at
https://'www.cmadocs.org/store/info/productcd/MODEL_BYLAWS/t/model-medical-
staff-bylaws.

3. A true and correct copy of excerpts of those Model Bylaws is attached
hereto.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct, and this declaration was executed

on August 4, 2020 in Glendale, California.

Teresa Diaz
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2020
Annotated Model

Medical Staff Bylaws

CMA’s Annotated Model Medical Staff Bylaws | i
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California Medical Association

In the text of the bylaw provisions, strikeeuts (denoting deleted text) and underlines (denoting new text)
reflect revisions, if any, approved by the CMA Board of Trustees as of October 2019. New footnotes or
portions thereof are highlighted and underlined.

ii | © California Medical Association 1985-2020
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The Annotated CMA Model Medical Staff Bylaws are intended to provide information
relevant to particular bylaws provisions, including citations to state and federal laws and
regulations where appropriate. The annotations are provided for reference only and are not
intended as legal advice. Medical staffs having legal questions regarding the necessity for
or potential impact of a particular bylaws provision are encouraged to consult with legal
counsel who has expertise in medical staff affairs. OMSS members may contact CMA for
referrals to legal counsel specializing in medical staff and bylaws issues.

Medical staffs throughout California depend on these Model Bylaws. They are not intended
to be “one size fits all” and are most helpful as guidance and templates that should be
adopted, in whole or with modifications, based on the individual needs of particular
medical staffs. CMA also recommends consulting with medical staff legal counsel to assess
the appropriateness of any particular provision in the Bylaws.

PERSONS WISHING TO NOTIFY CMA OF ERRORS IN THIS PUBLICATION, PROVIDE
COMMENTS, CRITICISM OR SUGGESTIONS ARE ENCOURAGED TO CONTACT CMA AT
MEDSTAFFHELP@CMADOCS.ORG.

Numerous annotations cite the Joint Commission's Hospital Accreditation Standards.
Citations reflect language in Emergency Management (EM), Medical Staff (MS),
Organization Performance (Pl), and Leadership (LD) chapters inclusive of Standards,
Rationales and Elements of Performance (EP).

The annotations also reference the state peer review statutes beginning at California
Business & Professions Code §809. Compliance with these fair hearing statutes is required
of all but state and county hospitals, and health facilities run by the University of California
or others that serve as primary teaching facilities for medical schools. (The exempt facilities
are still required to provide due process rights compatible with state and federal
constitutional requirements, plus any other rights guaranteed by statutes, union
agreements, or other sources of fair hearing requirements.)

In 2017, 2018 and 2019 CMA's governing bodies with authority over the substance of these
CMA Model Medical Staff Bylaws (“Model Bylaws”) (i.e., the House of Delegates and Board of
Trustees) introduced no amendments to the body of the Model Bylaws. All changes in the
2020 version instead reflect important new laws, court precedents, policy and best
practices.

CMA’s Annotated Model Medical Staff Bylaws are available in electronic or hard copy
format for a fee. CMA Organized Medical Staff Section (OMSS)-member medical staffs

CMA’s Annotated Model Medical Staff Bylaws | iii
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receive a free copy in electronic format, sent directly to the OMSS physician representative.
Hardcopies for the OMSS-member medical staff's Bylaws Committee and/or the MEC are
available on request. Applicable county tax and shipping is added to all orders. To order, call
CMA at (800) 786-4282, e-mail medstaffhelp@cmadocs.org or visit our online bookstore at
cmadocs.org/store.

iv | © California Medical Association 1985-2020
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provide a list of five names. Each party may strike up to two names to
which the party objects and shall rank the remaining names in order
of preference with "1" being the strongest preference. No name shall
be left blank. The person with the lowest combined rank whose name
has not been stricken by either party shall be invited to serve as the
hearing officer. In the event this process does not result in the

selection of a hearing officer, the matter shall be resolved by lot.7°

(f) It shall be the duty of the member and the medical executive committee
or its designee to exercise reasonable diligence in notifying the chair of
the judicial review committee of any pending or anticipated procedural
disputes as far in advance of the scheduled hearing as possible, in order
that decisions concerning such matters may be made in advance of the
hearing. Objections to any prehearing decisions may be succinctly made
at the hearing.

7.4-2 Representation

The hearings provided for in these bylaws are for the purpose of
intraprofessional resolution of matters bearing on professional conduct,
professional competency, or character.

The member shall be entitled to representation by legal counsel in any phase
of the hearing, if the member so chooses, and shall receive notice of the right
to obtain representation by an attorney at law. In the absence of legal counsel,
the member shall be entitled to be accompanied by and represented at the
hearing by an individual of the member's choosing who is not also an attorney
at law, and the medical executive committee shall appoint a representative
who is not an attorney to present its action or recommendation, the materials
in support thereof, examine witnesses, and respond to appropriate questions.
The medical executive commmittee shall not be represented by an attorney at

law if the member is not so represented.!”!

7.4-3 The Hearing Officer

The medical executive committee shall appoint a hearing officer to preside at

the hearing. The hearing officer shall be an attorney at law qualified to preside
over a quasi-judicial hearing, but attorneys from a firm regularly utilized by the
hospital, the medical staff or the involved medical staff member or applicant

170 5ypsection (e) of section 7.4-1 was updated to clarify the procedure for challenges to the partiality

of JRC members in accordance with CMA House of Delegates 2011, Report F-3-11.

171 california Business & Professions Code §809.3(c) requires peer review bodies to adopt provisions

governing whether a licentiate has the option of legal representation at the licentiate's expense, but
precludes the peer review body from being represented by an attorney if the licentiate is not so
represented. 42 U.S.C. §11112(b)(3)(C), on the other hand, provides for the right to representation by an
attorney or other individual of the physician's or dentist's choice.

80 | © California Medical Association 1985-2020

166



for membership, for legal advice regarding their affairs and activities shall not
be eligible to serve as hearing officer. The hearing officer shall gain no direct
financial benefit from the outcome and must not act as a prosecuting officer
or as an advocate.'”? The hearing officer shall preside over the voir dire process
and may question panel members directly, and shall make all rulings
regarding service by the proposed hearing panel members or the hearing
officer. The hearing officer shall endeavor to assure that all participants in the
hearing have a reasonable opportunity to be heard and to present relevant
oral and documentary evidence in an efficient and expeditious manner, and
that proper decorum is maintained. The hearing officer shall be entitled to
determine the order of or procedure for presenting evidence and argument
during the hearing and shall have the authority and discretion to make all
rulings on questions which pertain to matters of law, procedure or the
admissibility of evidence.

The hearing officer's authority shall include, but not be limited to, making
rulings with respect to requests and objections pertaining to the production
of documents, requests for continuances, designation and exchange of
proposed evidence, evidentiary disputes, witness issues including disputes
regarding expert witnesses, and setting reasonable schedules for timing
and/or completion of all matters related to the hearing.

At the commencement of the hearing, the hearing officer may also apprise
the judicial review committee of its right to terminate the hearing due to
the member's failure to cooperate with the hearing process, but shall not
independently make that determination or otherwise recommend such a

termination at any other time.”® Except as provided above, if the hearing

172 5ee discussion of El-Attar at footnote 148, supra.

The California Society of Healthcare Attorneys (CSHA) offers a hearing officer training program
designed to provide participants in peer review hearings with easy access to information as to the
identities and qualifications of potential hearing officers. With the issue of impartial hearing officers
being raised increasingly, CSHA has established a hearing officer program that helps attorneys identify
candidates for potential selection. The program consists of:

m Maintaining a list of attorneys (with links to each participant's resume) who meet certain
qualifications for presiding over peer review hearings; and

(2) Providing training programs and resource materials for attorneys who wish to be listed as a
participant in the hearing officer program.

For more information, see www.csha.info/.

173 The california Supreme Court, agreeing with the Amicus Curiae brief filed by CMA concluded

that hearing officers lack the authority to dismiss a case and therefore prevent a peer review body from
reviewing a physician's appeal. See Mileikowsky, M.D. v. West Hills Hospital (2009) 45 Cal.4th 1259. While
the court did state that the bylaws could create a simplified procedure that would allow a medical staff
to adopt a hearing officer's recommendation that the proceedings be dismissed for a physician's failure
to cooperate, CMA did not adopt that suggestion on the grounds that the hearing officer could

2020 CMA Annotated Model Medical Staff Bylaws | 81
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officer determines that either side in a hearing is not proceeding in an efficient
and expeditious manner, the hearing officer may take such discretionary
action as seems warranted by the circumstances, including, but not limited to,
limiting the scope of examination and cross-examination and setting fair and
reasonable time limits on either side's presentation of its case.

If requested by the judicial review committee, the hearing officer may
participate in the deliberations of such commmittee and be a legal advisor to it,
but the hearing officer shall not be entitled to vote.

In all matters, the hearing officer shall act reasonably under the
circumstances and in compliance with applicable legal principles. In
making rulings, the hearing officer shall endeavor to promote a less formal,
rather than more formal, hearing process and also to promote the swiftest
possible resolution of the matter, consistent with the standards of fairness
set forth in these bylaws. When no attorney is accompanying any party to
the proceedings, the hearing officer shall have authority to interpose any
objections and to initiate rulings necessary to ensure a fair and efficient

process. 174

7.4-4 Record of the Hearing

A shorthand reporter shall be present to make a record of the hearing
proceedings, and the pre-hearing proceedings if deemed appropriate by
the hearing officer. The cost of attendance of the shorthand reporter shall
be borne by the hospital, but the cost of the transcript, if any, shall be borne
by the party requesting it.'”® The judicial review committee may, but shall
not be required to, order that oral evidence shall be taken only on oath
administered by any person lawfully authorized to administer such oath.

potentially wield inappropriate control over thejudicial review committee.

With respect to the issue of the hearing officer's powers, the court noted that no law expressly
confers authority on hearing officers to issue terminating sanctions, and rejected the hospital's
contention that such authority was implicit in Business & Professions Code §809.2(d) which authorizes a
hearing officer to (a) continue a hearing where a party has failed to produce information, or (b) impose
safeguards concerning the release of documents with individually identifiable licentiates. The court
found that it was "dubious" that the Legislature intended that the law confer on hearing officers power
other than beyond "granting or denying continuances."

174 5 hearing officer has no part in the decisionmaking process and therefore has no power to

terminate a hearing as a sanction and therefore prevent the peer review body from hearing the case.
See Mileikowsky v. West Hills Med. Center (2009) 45 Cal.4th 1259. For more information on this decision,
see CMA ON-CALL document #5206,"Peer Review - Fair Hearing Requirements."

175 california Business & Professions Code §809.3(a)(2) requires a record of the proceedings be made

available to the member upon payment of reasonable preparation charges. 42 U.S.C. §11112(b) (3)(C)(ii)
provides for the same right. A shorthand reporter-created record is recommended for its accuracy and
thoroughness.
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Case No. C085906

IN THE COURT OF APPEAL
OF THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

SUNDAR NATARAJAN, M.D.
Petitioner and Appellant

VS.

DIGNITY HEALTH DBA ST. JOSEPH’S MEDICAL CENTER

Respondent.

Appeal from the Superior Court for the State of California,
County of San Joaquin, Case No. STK-CV-UWM-20164821
Hon. Barbara A. Kronlund

APPELLANT’S OPPOSITION TO RESPONDENT’S
SECOND MOTION FOR JUDICIAL NOTICE

*Stephen D. Schear (SBN 83806) Jenny Chi-Chin Huang (SBN 223596)

LAW OFFICES OF JUSTICE FIRST
STEPHEN D. SCHEAR 180 Grand Avenue, Suite 1300
2831 Telegraph Avenue Oakland, California 94612

Oakland, California 94609 Telephone: (510) 628-0695
Telephone: (510) 708-9636 Jhuang@justicefirst.net

steveschear(@gmail.com

Attorneys for Petitioner and Appellant
SUNDAR NATARAJAN, M.D.
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MEMORANDUM OF POINTS AND AUTHORITIES
IN OPPOSITION TO REQUEST FOR JUDICIAL NOTICE

L. INTRODUCTION

Respondent Dignity Health (“Dignity”) seeks judicial notice of
excerpts of the legislative history of Business and Professions Code Section
809 (“Section 809") and Assembly Bill 120 (2009) pursuant to Evidence
Code §§ 451, 452 and 459. The mandatory judicial notice provisions of
Evidence Code § 451 plainly do not apply to the documents at issue.
Admission of documents pursuant to Evidence Code § 452 is discretionary.
(People v. Preslie (1977) 70 Cal. App. 3d 486, 492-493.) Judicial notice
pursuant to Evidence Code § 459 is likewise discretionary, when based on
documents admissible based on Section 452. (Evidence Code § 459, subd.
(a).) Although legislative history can and should be judicially noticed in an
appropriate case, in this case the Court should exercise its discretion to
deny judicial notice, because Dignity’s motion is extremely untimely and
the legislative history in these documents is irrelevant and unnecessary to
the resolution of this appeal.

Admission of excerpts of legislative history at the very end of the
briefing would be unfair to Dr. Natarajan, who would have no opportunity
to respond to arguments based on this last second addition to the appellate

record.
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II. DIGNITY’S MOTION FOR JUDICIAL NOTICE IS

UNTIMELY.

In its Motion, Dignity correctly states that it did not request judicial
notice of any of the documents at issue in the trial court. (Dignity Motion
for Judicial Notice (“MJIN”), pp. 4-5.) It provides no explanation why
these documents, if they are indeed relevant, were not presented to the trial
court. Dignity argues that the materials are now relevant to address the
amicus brief of the California Medical Association. However, the question
of how the language of Business & Professions Code § 809.2 (“Section
809.2") should be interpreted was squarely before the trial court and
repeatedly addressed in the trial court briefing. (8 CT 2109, 2111, 2131,
2234-2236; 9 CT 2505.) If the materials at issue in this motion are relevant
to that question, they should have been presented to the trial court.
“Reviewing courts generally do not take judicial notice of evidence not
presented to the trial court.” (Hahn v. Diaz-Barba (2011) 194 Cal. App.
4th 1177, 1193-1194.)

Furthermore, Dignity provides no explanation of why these materials
were not presented earlier in this appeal, when Dr. Natarajan would have
been able to respond to arguments based on them. Dignity had very
experienced appellate counsel briefing the case in the trial court, the same

attorneys briefing this appeal. (8 CT 2093.) Dignity was certainly aware
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from the outset of this appeal that it was resting its case on its interpretation
of Section 809.2 and the argument that the common law of Haas v. County
of San Bernardino (2002) 27 Cal.4th 1017 and Yaqub v. Salinas Valley
Memorial Healthcare System (2005) 122 Cal.App.4th 474 should not be
used to interpret that statute. Given that knowledge, Dignity should have
requested judicial notice of the documents at issue at the beginning of this
appeal, since they were outside both the administrative record and the trial
court record. At the very least, Dignity should have requested judicial
notice of these materials by the time it filed its Opposition Brief. If it had
done so, Dr. Natarajan would have at least been able to address arguments
based on those documents in his reply.

Dignity’s decision not to seek judicial notice of the legislative
history of Section 809 earlier in this appeal was intentional. Dr. Natarajan
served his reply brief on November 13, 2018. The next day, November 14,
2018, Dignity served a Request for Judicial Notice that did not include the
legislative history at issue here. Its Opposition Brief explains why. On p.
29 of that Brief, Dignity states, “‘[t]he legislative history of section 809 et
seq. (including section 809.2) does not specifically discuss the ‘direct
financial benefit’ language or its origin.” Thus, it is indisputable that
Dignity’s counsel had reviewed the legislative history by the time of the

Opposition Brief, which was filed on August 29, 2018. In November,
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2018, it chose not to request judicial notice of that material, after having
effectively informed the Court in its Opposition that the legislative history
provided no useful information for the interpretation of Section 809.2.!

At the end of all the briefing, Dignity now asks for selected
legislative history to be placed in the record. It makes new arguments based
on those materials that Dr. Natarajan has no opportunity to meet. Its
motion is extremely and inexcusably untimely and therefore should be
denied.

III. THE MATERIALS AT ISSUE ARE IRRELEVANT BECAUSE
THEY PROVIDE NO USEFUL INFORMATION ABOUT THE
LEGISLATIVE INTENT BEHIND THE LANGUAGE OF
SECTION 809.2.

Dignity’s observation in the Opposition Brief that the legislative
history does not discuss the language or origin of Section 809.2 is correct.
Dignity chose not to request judicial notice of the legislative history of
Section 809 earlier in this case because it sheds no light on what the
Legislature intended to accomplish through the enactment of Section 809.2.
There is no discussion in any of the documents at issue about why the
particular language of Section 809.2 was chosen; any alternative language

proposed; the meaning of “direct” in Section 809.2, subd. (b); or the

" Tt was, of course, improper for Dignity to discuss material outside the
record in its brief, even to discuss its irrelevance.
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relationship between subdivisions (b) and (c) of the statute. The excerpts
from the legislative history of Section 809 are therefore irrelevant to the
resolution of this appeal. Only relevant evidence should be admitted
through a request for judicial notice. (Ragland v. U.S. Bank National Assn.,
(2012) 209 Cal. App. 4th 182, 194.)

IV. DIGNITY CITES AND THEN DISREGARDS THE LAW

LIMITING JUDICIAL NOTICE.

Exhibits 5, 6 and 12 are letters by the California Medical
Association (CMA) regarding Section 809 et seq. or AB 120. In its motion,
Dignity recognized that letters by an organization about a proposed law are
not legislative history admissible by way of judicial notice. (Dignity
motion, p. 5, citing Kaufman & Broad Communities, Inc. v. Performance
Plastering, Inc., 133 Cal. App. 4th 26, 38.) It then proceeds to request their
admission anyway, based on the theory that they are relevant to the CMA’s
intentions “to provide procedural protections and ensure fairness to
physicians.” (Dignity Motion, pp. 4-5.) Legally, this theory makes no
sense. If a document outside the record does not meet the criteria for
admission by judicial notice, a party is not permitted to augment the record
simply because it found some document that might be arguably relevant to

one of its theories. Dignity’s argument is not only procedurally improper, it
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is also substantively without merit. The CMA’s motivation is not an issue
in this case, so documents shedding light on that subject are irrelevant.

As a practical matter of law and politics, Dignity’s theory also makes
no sense. The fact that the CMA sponsored Section 809 in 1988, and then
apparently realized in 2009 that it needed to reform the law because it was
operating unfairly, does not support Dignity’s arguments that Section 809.2
effectively only prohibits bribes and explicit bonuses for a favorable
hearing outcome, and that the common law does not apply when
interpreting Section 809.2. The fact that the CMA failed in its efforts to
make peer review more fair does not mean that the courts should look the
other way when there is obvious procedural unfairness. There is no doubt
that it is difficult to reform peer review law in the face of opposition from
the hospital industry. That is only more reason that the courts should
ensure that physicians are not subject to unfair damage to their careers
because they are economic competitors to hospital systems or because they
are whistleblowers.

V. CONCLUSION

Dignity’s Motion for Judicial Notice is untimely and seeks to

introduce irrelevant material that will not assist the Court in its

determination of this matter. It should therefore be denied.
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Dated: February 19, 2018 Respectfully submitted,

LAW OFFICES OF STEPHEN D. SCHEAR
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/Stephen D. Schear/

Stephen D. Schear

Jenny C. Huang

Attorneys for Petitioner

Sundar Natarajan, M.D.

177



EXHIBIT 17/



Court of Appeal, Third Appellate District
Andrea K. Wallin-Rohmann, Clerk

IN THE Electronically FILED on 3/26/2019 by §. Johndreau, Deputy Clerk

Court of Appeal of the State of California

IN AND FOR THE
THIRD APPELLATE DISTRICT

SUNDAR NATARAJAN,
Plaintiff and Appellant,
V.
DIGNITY HEALTH,
Defendant and Respondent.

C085906
San Joaquin County
No. STKCVUWM20164821
BY THE COURT:
Respondent Dignity Healthis motion for judicial notice, filed November 14, 2018,
is denied. The court generally does not take judicial notice of evidence that was not

before the trial court. (City of Petaluma v. Cohen (2015) 238 Cal.App.4th 1430, 1438,
fn. 7).

Huﬁﬁng P.J.

cc: See Mailing List
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IN THE

Court of Appeal of the State of California

IN AND FOR THE
THIRD APPELLATE DISTRICT

MAILING LIST

Re: Natarajan v. Dignity Health
C085906
San Joaquin County Super. Ct. No. STKCVUWMZ20164821

Copies of this document have been sent by mail to the parties checked below unless they were
noticed electronically. If a party does not appear on the TrueFiling Servicing Notification and is
not checked below, service was not required.

Stephen D. Schear

Law Offices of Stephen Schear
2831 Telegraph Avenue
Oakland, CA 94609

Jenny Chi-Chin Huang
Justice First

180 Grand Ave Ste 1300
Oakland, CA 94612

Joanna Sobol McCallum
Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064

Craig Steven Rutenberg
Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064-1631

Barry S. Landsberg

Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064-1614

Doreen Hope Wener

Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064
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EXHIBIT 18



Court of Appeal, Third Appellate District
Andrea K. Wallin-Rohmann, Clerk
IN TH E Electronically FILED on 3/26/2019 by 8. Johndreau, Deputy Clerk

Court of Appeal of the State of California

IN AND FOR THE
THIRD APPELLATE DISTRICT

SUNDAR NATARAJAN,
Plaintiff and Appellant,
V.
DIGNITY HEALTH,
Defendant and Respondent.

C085906
San Joaquin County
No. STKCVUWMZ20164821

BY THE COURT:

Respondent Dignity Healthis iMotion for Judicial Notice in Support of its Answer
to Brief of Amicus Curiae California Medical Association,o filed February 6, 2019, is
denied. Respondentis iApplication for Leave to File Reply in Support of Motion for
Judicial Notice in Support of its Answer to Brief of Amicus Curiae California Medical
Association,o filed February 26, 2019, is also denied. While some of the materials
attached to respondentis motion for judicial notice include legislative history (Kaufman &
Broad Communities, Inc. v. Performance Plastering, Inc. (2005) 133 Cal.App.4th 26),
the 12 exhibits detailed in the motion are not necessary to resolution of the issues
before the Court. The material attached to the request will be disregarded.

Mﬂg P.J.

cc: See Mailing List
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IN THE

Court of Appeal of the State of California

IN AND FOR THE
THIRD APPELLATE DISTRICT

MAILING LIST

Re: Natarajan v. Dignity Health
C085906
San Joaquin County Super. Ct. No. STKCVUWM20164821

Copies of this document have been sent by mail to the parties checked below unless they were
noticed electronically. If a party does not appear on the TrueFiling Servicing Notification and is
not checked below, service was not required.

Stephen D. Schear

Law Offices of Stephen Schear
2831 Telegraph Avenue
Oakland, CA 94609

Jenny Chi-Chin Huang
Justice First

180 Grand Ave Ste 1300
Oakland, CA 94612

Joanna Sobol McCallum
Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064

Craig Steven Rutenberg
Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064-1631

Barry S. Landsberg

Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064-1614

Doreen Hope Wener

Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064
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