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INTRODUCTION

In the event this Court decides to consider the legislative
history behind the 2011 amendments to Penal Code section 245,
respondent respectfully moves this Court, pursuant to Evidence
Code sections 452 and 459 and rule 8.252 of the California Rules
of Court, to take judicial notice of the Assembly Committee on
Criminal Justice Bill Analysis of A.B. 846 (4/27/1981) at page 3,
which is appended to this motion as Attachment No. 1.

In 1982, the Legislature first divided Penal Code section
245, subdivision (a), into two separate subparagraphs. (Stats.
1982, ch. 136, § 1, at p. 437.) Respondent has maintained that it
1s unnecessary to examine the legislative history of the 2011
amendments in order to determine whether the Legislature
created more than one offense; the structure and text of the
amendments, by themselves, demonstrate that this is the case.
Nonetheless, to the extent the Court is inclined to rely on the
legislative history behind the 2011 amendments to determine
whether the addition of Penal Code section 245, subdivision
(a)(4), created a separate offense from the other subparagraphs of
that subdivision, it is important to consider the entire legislative
history behind each of those amendments to subdivision (a) that
established different subdivisions for that provision. It is not
sufficient to focus solely on the more recent legislative history
without considering the Legislature’s intent in enacting the
earlier amendments as well.

The Assembly Bill Analysis regarding the 1982 amendments

is a relevant part of the legislative history behind the amendment



of Penal Code section 245, subdivision (a). It is appropriate to
take judicial notice of committee analyses and reports. (People v.
Snyder (2000) 22 Cal.4th 304, 309 [judicial notice of senate
analysis]; People v. Ledesma (1997) 16 Cal.4th 90, 98 [judicial
notice of assembly bill analysis]; People v. Eubanks (1996) 14
Cal.4th 580, 591, fn. 3 [judicial notice of committee reports].)

The Assembly Committee Analysis is relevant to the instant
case because it demonstrates the Legislature intended the
enactment of Penal Code section 245, subdivision (a)(2), to create
a separate offense from the previously undifferentiated and
unified aggravated assault statute. That intent to create
separate subdivisions and separate offenses in 1982 is relevant to
the Legislature’s later actions in 2011 when it once again created
another separate subparagraph and ostensibly created another
separate offense as it had earlier done.

Respondent did not previously request the trial court or the
Court of Appeal to take judicial notice of these materials.
Appellant first raised the question regarding whether she could
be convicted under both Penal Code section 245, subdivisions
(a)(1) and (a)(4), in her reply brief in the Court of Appeal; before
that time, the issue of multiple convictions was not raised, and
therefore it was also not briefed. (ABM 48.)

Accordingly, to the extent it is appropriate to consider any
extrinsic sources regarding legislative history behind the
amendments to Penal Code section 245, subdivision (a), it 1s
important to consider all relevant materials rather than just

some.



CONCLUSION

For the reasons stated above, respondent respectfully

requests that in the event this Court considers the legislative

history behind any of the amendments to Penal Code section 245,

subdivision (a), it also consider, and take judicial notice of, the

Assembly Committee on Criminal Justice Bill Analysis of A.B.
846 (4/27/1981) at page 3 as relevant to the first division of that

provision into distinct subparagraphs and separate offenses.

Dated: May 22, 2020

SO:ebw
SD2019800428
82306212.doc

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
LANCE E. WINTERS

Chief Assistant Attorney General
JULIE L. GARLAND

Senior Assistant Attorney General
MEREDITH S. WHITE

Deputy Attorney General

/sl Steve Oetting
STEVE OETTING

Supervising Deputy Attorney General
Attorneys for Plaintiff and Respondent



Attachment No. 1

Assembly Committee on Criminal Justice Bill
Analysis of A.B. 846 (4/27/1981) at page 3



“ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE BILL ANALYSIS
TERRY GOGGIN, Chairman

Consultant JPR

State Capitol - Room 2136 .
(916) 445-3268 Ways & Means YES

Rev. & Tax NO

Urgency YES
BILL: AB 846 (as introduced) )

Hearing
AUTHOR: Levine Date: April 27, 1981

SUBJECT: Firearms

BILL DESCRIPTION:

AB 846 would impose minimum sentences for various firearm-related crimes
and restrict probation for same:

1. Assault with a Deadly Weapon.

- Current Law: Wobbler; 2, 3, or 4 years in prison, or up to one
year in county jail or $5,000 fine or combination. No minimum.

-~ AB 846: New crime of assault with a firearm. Wobbler; 2, 3, or
4 years in prison, or county Jjail not less than 6 months, not
more than one year; or $5,000 fine and imprisonment.

2. Willfully Discharging a Firearm at Inhabited Dwelling or Vehicle.

- Current Law: Wobbler; 2, 3, or 4 years in prison, or up to one
year in county jail.

- AB 846: Same as current law except a six month minimum in county

jail.

3. Brandishing a Firearm.

~ Current Law: Misdemeanor; felony if in immediate presence of peace
officer; maximum one year in county Jjail, or state prison.

- AB 846: Misdemeanor with three month minimum, six month maximum
in a county jail; or $500 fine and imprisonment if in presence of
peace officer; felony - six month minimum in county jail.

4. Carrying a Concealable Weapon Without a Permit.
- Current Law: Misdemeanor; wobbler if past conviction on record.

—~ AB 846: Misdemeanor with three month minimum, 6 month maximum in
county jail or $500 fine and imprisonment.

Wobbler with three month minimum if past conviction on record.



AB 846 (as introduced)
April 27, 1981

Page 2
5. Carrying a Loaded Firearm in a Prohibited Area.
- Current law: Misdemeanor.
- AB 846: Misdemeanor with three month minimum, six month maximum
in county jail or $500 fine and imprisonment.
6. Probation.
AB 846 provides that as a condition of probation for any of the above
crimes, the person must serve the prescribed minimum time in county
jail unless the court finds such conditions would not serve "the
interests of justice" and sets forth the reasons on the record.
COMMENTS:
1. Purpose of Bill.
According to the author, the purpose of AR 846 is to impose "mandatory
minimum jail sentences for persons convicted of various firearms-
related offenses". :
a. Are mandatory minimum sentences appropriate for these crimes?
b. Are judges now sentencing firearms violators inappropriately?
2. Presumption of Jail as a Condition of Probation.
AB 846 requires that the person serve the minimum jail time as a
condition of probation unless such condition would not serve the in-
terests of justice.
Presumably, courts which impose fines or straight probation now do so
in  the interests of justice. Why will sentencing practice necessarily
change-under AB 8462
3. Assault With a Firearm

111t Against a Peace Officer or Fireman. AB 846 does not im-
pose a mandatory minimum sentence for assault with a deadly weapon
(including a firearm) against a peace officer or fireman (P.C.
245(by "~ a felony, 3, 4, or 5 years in prison) but does provide -

that six months in jail must be served as a condition of probation -

the same condition of probation as for assault with a firearm
against a civilian.

1. Why is this? Should they be egquivalent?

2. 245(b) includes assaults with instruments other than a fire-
arm. Is this the author's intent?



AB 846 (as introduced)
April 27, 1981
Page 3

b. Assault With a Firearm. AB 846 creates a new crime of assault
with a firearm P.C. 245(a) {(2).

1. It is unclear whether assault with a firearm includes pistol
whipping or use of a gun as a club.

2. Assault with a deadly weapon other than a firearm would no
longer be a lesser included offense. If the proof of fire-
arm use is unclear (e.g., the firing pin is missing) this
delineation may result in unnecessary dismissals.

4. Fine and Imprisonment.
Sections 1, 3, 5, and 6 of AB 846 give the judge the sentencing op-
tion of "both imprisonment and a fine. . ."
However, the bill does not specify the length of imprisonment when
coupled with a fine. For the sake of clarity, the bill should so
specify.

5. Probation Language.
Section 4 of the bill (pg. 4, line 30) speaks in terms of a grant of
probation alone without mentioning suspension of sentence.
The language should be rewritten to conform with the surrounding pro-
bation denial sections if it is the author's intent to also limit the
suspension of imposition or execution of sentences.

SOURCE: Los Angeles City Attorney

SUPPORT: Los Angeles Councilmen Cunningham and Yaroslavsky

OPPOSITION: Unknown
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[PROPOSED] ORDER GRANTING
MOTION FOR JUDICIAL NOTICE

Good cause appearing, it is hereby ordered that
Respondent’s Motion for Judicial Notice of the Assembly
Committee on Criminal Justice Bill Analysis of A.B. 846
(4/27/1981) at page 3 1s GRANTED.

Dated:

Chief Justice
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