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PERSONS CONVICTED OF VEHICLE CODE SECTION 10851
ARE NOT ENTITLED TO PROPOSITION 47 RELIEF '

After briefing in this case was complete, this court issued decisions in
four cases that support respondent’s argument that persons convicted of
Vehicle Code section- 10851 are not eligible for resentencing under
Proposition 47. Also, appellant filed a supplemental brief arguing that this
court’s decision in People v. Romanowski (2017) 2 Cal.5th 903, as wellasa
| recently published appellate court decision, support his argument that he is
entitled to Proposition 47 relief. (Supp. ABOM.)' Romanowski does not
support appellant’s argument, and the appellate court decision is not
_ persuasive.

A. This Court Recently Issued Decisions in Four Cases
" That Support Respondent’s Argument That
Proposition 47 Does Not Apply to Convictions of
Vehicle Code Section 10851

The first of this court’s four feéent decisions, Harris v. Superior Court
(2016) 1 Cal.5th 984, supports respondent’s argument that Proposition 47
relief is only available to persons convicted of specific crimes enumerated
under Penal Code sectlon 1170.18, which Proposition 47 added to the Penal
Code, and that list does not include Vehicle Code section 10851. In Harris,
this court held that the People are not entitled to have a plea agreement set
aside if the defendant seeks to have his or her sentence recalled under
Proposition 47. (Id. at p. 993.) This court reasoned that “[t]he electorate
exercised [its] authority in enacting Proposition 47. It adopted a public
policy respecting the appropriate term of incarceration for persons
convicted of certain crimes, including grand theft from the person.” (/d. at

p. 992, italics added.) Indeed, the electorate enurherated only certain

! Appellant’s supplemental brief is hereinafter referred to as “Sﬁpp.
ABOM.”



crimes that were eligible for reduction under Proposition 47, and Vehicle
Code section 10851 is not one of those crimes. (BOM 9-13.)?
Similarly, this court’s decision in People v. Gonzales (2017) 2 Cal.5th
858 supports respondent’s argument that appellant is ineligible for
Proposition 47 relief because the plain language of Penal Code section
-1170.18 limits relief to specifically enumerated offenses, and Vehicle Code
section 10851 is not one of those offenses. In Gonzales, this court held that
entering a bank to cash forged and stolen checks constituted the new crime
of “shoplifting” added by Proposition 47, and that crime was eligible for
resentencing under Proposition 47. (People v. Gonzales, supra, 2 Cal.5th at
p. 862.) In relevant part, this court reasoned that “shoplifting” Epplied'to
any type of property and was not limited to the theft of merchandise, |
because the plain language of-the shoplifting statute did not expressly refer
to merchandise. (/d. at p. 874.) Likewise, the drafters of Proposition 47
and Penal Code section 1170.18 would have expressly reduced Vehicle
" Code section 10851 if they intended to do so. (BOM 23-25.) Just as this
court deélined to read language into the shoplifting statute where that
' language did not plainly exist, it should decline to read Vehicle Code
section 10851 into the specific list of eligible offenses enumerated in Penal
Code section 1170.18. (BOM 9-13.) | |
Gonzales also supports respondent s equal protectlon argument. As
this court recognized in Gonzales, “the culpability levels of the various
theft offenses are policy decisions for the electorate to make.” (People v.
Gonzales, supra, 2 Cal.5th at p. 874.) The electorate’s decision “may be
debated but it is not absﬁrd.” (Ibid.) Permitting felony convictions of

taking or driving a stolen vehicle valued at $950 or less under Vehicle Code

2 Respondent’s answer brief on the merits is hereinafter referred to as
“BOM.”




section 10851 but requiring theft of an automobile valued at $950 or less to
be designated as a misdemeanor under sections 487 and 490.2 passes
rational basis scrutiny because it allows for prosecutorial charging
discretion and judicial sentencing discretion to impose greater punishment
| for thefts of vehicles when the particular facts of the case warrant such
punishment. (BOM 32-37.)
Next, this court’s decision in People v. Romanowski (2017) 2 Cal.5th
903 supports respondent’s argument that the plain language of Penal Code
section 490.2, which was added to the Penal Code by Proposition 47, does
not apply to Vehicle Code section 10851 because Penal Code section 490.2
amends provisions defining grand theft, and Vehicle Code section 10851
does not define grand theft. In Romanowski, this court held that |
" convictions of theft of access card account information qualified for
reduction under Proposition 47, because theft of access card account
information was a theft crime, and Penal Code section 490.2 reduced
punishment for theft of property under $950. (People v. Romanowski,
supra, 2 Cal.5that p. 90I6.) This court recognized that “[t]he text and
structure of Proposition 47 convey.that section 490.2°s clear purpose was to
reduce punishment for crimes of ‘obtaining any property by theft’ that were
previously punished as ‘grand theft’ when the stolen property was wbrth
less than $950.” (Zd. at p. 909.) In so holding, this court relied extensively
on the plain language of Penal Code section 490.2. (/bid. ) Romanowki’s
reasoning supports respondent s position that the plain language of Penal
Code section 490.2 does not apply to Vehicle Code section 10851, (BOM
9-13.) Vehicle Code section 10851 explicitly does not define a grand theft
crime, as required under Penal Code section 490.2, thus it is not affected or
circumscribed by section 490.2. Indeed, because Vehicle Code section
10851 can be violated by mere driving or a taking without the intent to
steal, theft (let alone “grand theft”) is not required. (BOM 14-19.)



Finally, this court’s decision in People v. Valencia (2017) 3 Cal.5th
347 supports réspondent’s argument that Proposition 47 does n(l>t apply to
Vehicle Code section 10851 because that crime was not mentioned in the
voter materials. In Valencia, this court held that the definition of
dangerousness under Proposition 47 did not apply to the definition of
dangerousness under Proposition 36, the Three Strikes Reform Act.
(People v. Valencia, supra, 3 Cal.5th at p. 347.) This court recognized that
the “primary focus [of Proposition 47] was reducing the punishment fora
specifically designated category of low-level felonies from felony to
misdemeanor sentences. The measure did not purport to alter the sentences
for felonies other than those that the measure reduced to misdemeanors.”
{d. af p. 354, italics added.) This court examined the Propositioﬁ 47 voter
materials, and it repeatedly emphasized that these materials informed the
voters that only “certain” felonies .would be reduced to misdemeanors under
the Proposition 47, the Safe Neighborhoods and Schools Act. (Id. at pp.
357-359.) It noted fhat nothing in the voter materials mentioned that
Proposition 47 would alter the Three Strikes Reform Act. (Id. atp. 347.)
L1kew1se nothmg in the voter materials informed the voters that Vehicle
Code section 10851 would be affected by Proposition 47. (BOM 25-27.)

B. The Cases Cited in Appellant’s Supplemental Brief Do
Not Support His Argument That He Is Entitled to
Proposition 47 Relief

Appellant argues that this court’s recent decision in Romarnowski
supports his argument that persons convicted of Vehicle Code section
10851 are eligible for Proposition 47 relief. (Supp. ABOM 8-11 )

'Romanowski held that Penal Code section 490.2, which defines petty theft
and amends grand theft statutes, applies to convictions of the crime of theft
of access card account information. (Romanowski, supra, at p. 912.)

Romanowski reasoned that the crime of theft of access card account



information constitutes a theft crime affected by section 490.2 because the
crime’s statute requires all the elements of theft listed under section 484

~ (which defines theft), and section 490.2 reduced punishment for.theft
crimes that require the elements set out in section 484. (Ibid.)
Furthermore, section 490.2 amended statutes that define “grand theft,” and
the theft of access card account information statute expressly states that a
person who violates subdivisions (a), (c), or (d) of that statute is “guilty of
grand theft,” while a person who violates subdivision (c) is “guilty of petty
theft.” (Pen. Code, § 484e.) Appellant claims that Penal Code section
490.2 similarly applies to Vehicle Code section 10851 because a person. '
could violate Vehicle Code section 10851 by committing petty vehicle
theft. (Supp. ABOM &-11.)

‘However, unlike the crime of theft of access card account information
at issue in Romanowski, Vehicle Code section 10851 does not require the
elements of theft defined in section 484; indeed, Vehicle Code section
10851 expressly states that the People need not prdve the elements of
taking or the intent to permanently deprive to convict under that statute.
(BOM 15-19.) Also, unlike the crime of theft of access card account
information, Vehicle Code section 10851 does not define grand or petty
theft; in fact, the text of Véhicle Code section 10851 does not once |
characterize a violation of that statute as theft, though it conspicuously
refers to violations of subdivision (d) of Penal Code section 487 as “felony
grand theft.” This noticeable difference suggests that the Legislature
purposefully did not refer to violations of Vehicle Code section 10851 as
theft. (E.g. In re Ethan C. (2012) 54 Cal.4th 610, 638.) Finally, appellant’s
reliance on the chapter heading under which Vehicle Code section 10851 is
contained (“Theft and Injury of Vehicles™) does not support his argument
that the statute constitutes a theft crime as contemplated by section 490.2.

(Supp. ABOM 10.) This court has repeatedly noted that ““[t]itle or chapter




headings are unofficial and do not alter the explicit scope, meaning, or
intent of a statute.’ [Citation.]” (Wasatch Property Management v.
Degrate (2005) 35 Cal.4th 1111, 1119, as modified (July 27, 2005).) The
explicit scope of Vehicle Code section 10851 is evident by its lénguage,
which does not require the elements of theft be met to convict under the
statute. Accordingly, Romanowski does not support appellant’s claim that
section 490.2 applies to Vehicle Code section 10851.
Appellant also relies on a recent appellate court decision, People v.

Van Orden (2017) 9 Cal.App.5th 1277, in arguing that persons who violate
Vehicle Code section 10851 by committing petty theft of a vehicle—as
~ opposed to violating the statute by simply driving a stolen vehicle or taking
the car without intent.to permanently deprive—afe uniquely entitled to have
their felony convictions reduced under sections 1170.18 and 490.2. (Supp.
ABOM 5-8.) Based on the appellate court’s reasoning, appellant claims
that Penal Code section 490.2 requires the court to apply various tests to
determine whether the facts of a Proposition 47 petitioner’s particular
Vehicle Code section 10851 conviction satisﬁes the elements of petty theft
and is thus eligible for reduction. (Supp. ABOM 5-8.) He also relies on
this opinion to propose a wholly new argument: that even if Proposition 47
did not amend Vehicle Code section 10851, a section 10851 conviction
. qualifies for Proposition 47 relief where a court determines that the

petitioner violated Vehicle Code section 10851 by committing the elements

of petty vehicle theft (as opposed to violating the statute in another way),
because section 490.2 mandates that any act of petty theft must be charged

as petty theft and méy not be charged as a felony under a different statute.
_ (Supp. ABOM 5-8.) These arguments are unpefsuasive for the following
reasons. '

First, as discussed at length in respondent’s brief on the merits (BOM

15-19), examining each Vehicle Code section 10851 conviction to
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determine whether the particular petitioner’s conduct constitutes petty theft
is unwarranted because Penal Code section 490.2 did not affect any Vehicle
Code section 10851 convictions, regardless of the particular facts
underlying each conviction. Penal Code section 490.2 did not directly or
indirectly amend Vehicle Code section 10851. Section 490.2 defined petty
theft and amended statutes that define grand thefti—but Vehicle Code
section 10851 does not define grand theft nor does it require the People
prove the elements of theft to convict under the statute. (BOM 15-19.)
Thus, section 490.2 did not amend Vehicle Code section 10851, and
| appellant would not have necessarily been guilty of a misdemeanor if
~ Proposition -47 was in effect at the time of his conviction because Vehicle
Code section 10851 remains unchanged and allows for felony convictions.
Second, regarding appellant’s wholly new argument derived from the

appellate court opinion, Penal Code section 490.2 does not demand that any
act of petty theft must be charged as petty theft and may not be charged as a
felony under a different statute; thus Penal Code section 490.2 does not
m.andate that a Proposition 47 petitioner is entitled to have his or her felony
conviction under Vehicle Code section 10851 reduced to a misdemeanor
where it is shown that the petitioner de facto committed the elements of
petty theft in committing the offense. This conclusion is evident after
construing Proposition 47 “as a whole.” (See Robert L. v. Superior Court
(2003) 30 Cal.4th 894, 901). In .ratifying Proposition 47, the voters added
section 459.5, the crime of shoplifting, which expressly states that all acts
of shoplifting must be vcharged as shoplifting, and that no person charged
with shoplifting can also be charged with burglary or theft of the same
property. In contrast, section 490.2 includes no such language demanding
that any act of petty theft must be charged as petty theft and may not be
charged as a felony under a different statute. “When language is included

in one portion of a statute, its omission from a different portion addressing.
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a similar subject suggests that the omission was purposeful. [Citations.]”
(In re Ethan C., supra, 54 Cal.4th at p. 638.) Moreover, such a rule would
lead to absurd results. For example, under appellant’s interpretation of
section 490.2, a person convicted of a violent robbery may have his
conviction reduced to misdemeanor petty theft under Proposition 47 if he
stole property valued under $950 during the robbery. . |
In making his arguments, appellant essentially asks this court to
require the lower courts to engage in a factual analysis on a case-by-case
basis to determine whether or not a Proposition 47 petitioner convicted of
Vehicle Code section 10851 committed theft, despite the fact that the
statute does not require those elements be proven and therefore it is
unlikely those elements were fully litigated or decided. Additi-onally,
appellant essentially asks this court to amend Vehicle Code section 10851

to specifically define four independent types of crimes (including two

 specific theft crimes), to require the People prove a defendant charged with

Vehicle Code section 10851 committed some act other than petty vehicle
theft to justify the charge under that statute instead of Penal Code section
490.2, and to require litigation to determine whether the amount of time
between the taking of the stolen vehicle and the subsequent _drixling of the -
vehicle constituted a “substantial break” warranting a charge of Vehicle
Code section 10851 instead of theft (Supp. ABOM 6-8). Surely the drafters
would have mentioned these significant changes in law and procedure |
somewhere in the statutes codified by Proposition 47 or in the ballot
materials if that it what they intended. It is unrealistic to expect that the
voters anticipated such a drastic effect on the Vehicle Code absent any
mention of it in the ballot materials or statutory language. (People v.
Valencia, supra, 3 Cal.Sth at p. 347.) Moreover, the plain language of
these statutes is clear and unarﬁbiguous, and this court should not insert

additional language to afford appellant relief.
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CONCLUSION

Accordingly, for the reasons here and in the prior briefs, respondent

urges this court to affirm the decision of the Court of Appeal.
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