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RESPONDENT’S REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF
RESPONDENT’S BRIEF; PROPOSED ORDER
TO PETITIONER AND HER ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that, pursuant to California Rules of Court,
rule 8.252, Respondent County of Marin (the County) hereby moves the
California Supreme Court to take judicial notice of various materials that support
Respondent’s Brief.

This motion is made on the following grounds:

1) Evidence Code section 452, subdivisions (a), (c) and (h) authorize this

Court to take judicial notice of the material offered by the County; and

2) The materials offered by the County are relevant to the issues raised in

the petitions and addressed in the County’s brief.

This motion is based on this Notice of Motion, the accompanying
Memorandum of Points and Authorities, the attached exhibits, and such other

. matters as may properly come before this court.
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
RESPONDENT’'S REQUEST FOR JUDICIAL NOTICE

. INTRODUCTION v
Pursuant to California Rules of Court, rule 8.252, the County hereby

requests that this Court take judicial notice of materials relied upon by
Respondent in drafting Respondent’s Brief.
The materials include:
o Senate Bill No. 924, adopted in 1909 and added to the California
Code of Civil Procedure as section 526a.
o An Act for the Protection of Taxpayers, adopted in 1881 by the
State of New York. '
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Il. THE EVIDENCE CODE AND THE RULES OF COURT PERMIT THIS
COURT TO TAKE JUDICIAL NOTICE OF CERTAIN MATTERS
REQUESTED BY RESPONDENT

California Rules, of Court, rule 8.252 authorizes a reviewing court to
take judicial notice of matters utilizing Evidence Code section 459. (Cal.
Rules of Court, rule 8.252.) Evidence Code section 459 authorizes
appeliate courts to take judicial notice of any matter subject to discretionary
judicial notice by the trial court under Evidence Code section 452. (Evid. Code, §
459.) “Judicial notice is the recognition and acceptance by the court, for use by
the trier of fact or by the court, of the existence of a matter of law or fact that is
relevant to an issue in the action without requiring formal proof of the matter.”
(Herrera v. Deutsche Bank Nat. Trust Co. (2011) 196 Cal.App.4th 1366, 1374,
quoting Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001)
91 Cal.App.4th 875, 882.) “Judicial notice may not be taken of any matter unless
authorized or required by law.” (Evid. Code, § 450.)

The Evidence Code provides that judicial notice may be taken of various
matters, including: “[t]he decisional, constitutional, and statutory law of any state
of the United States and the resolutions and private aéts of the Congress of the

United States and of the Legislature of this state[,]” “[o]fficial acts of the
legislative, executive, and judicial departments of the United States and of any
State of the United States[,]” and “[flacts and propositions that are not reasonably
subject to dispute and are capable of immediate and accurate determination by
resort to sources of reasonably indisputable accuracy.” (Evid. Code, § 452,
subds. (a), (c) and (h).) The matters that the County seeks to have judicially
noticed are a Senate Bill adopted by this state’s legislature in 1909 and uitimately
codified as Code of Civil Procedure section 526a, as well as a law adopted by
the State of New York in 1881 addressing taxpayer standing.

The matter was dismissed at the trial court level pursuant to a stipulation
between all parties prior to the County filing any response. As such, the matters
to be noticed were not presented to the trial court, but do directly relate to the -

proceedings on appeal.
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lil. CONCLUSION

Respondent respectfully requests this reviewing court to take judicial
notice of Exhibits A and B, as they relate directly to the historical course of

taxpayer standing as it developed throughout this state and others.

Dated: February 20, 2015

STEVEN M. WOODSIDE
County Counsel

RENEE GIACOMINI BREWER
Deputy County Counsel
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PROPOSED ORDER

IT IS HEREBY ORDERED that Respondent’s request to take judicial
notice of Senate Bill No. 924, adopted in 1909 and added to the California
Code of Civil Procedure as section 526a (Exhibit A) and an act for the
protection of taxpayers, adopted in 1881 by the State of New York (Exhibit
B) is granted.

Dated:

Presiding Justice
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SENATE BILL. No. 924

INTRODUCED BY SENATOR WOLFE,

Fesruary 8, 1909.

REFERRED TO COMMITTEE ON JUDICIARY.

AN ACT

To App A New Srcrion 10 THE CopE oF CIrvin PROCEDURE OF THE
StaTke OF CALIFORNIA TO BE KNOWN AND NUMBERED AS SECTION
5264, RELATING TO AcCTIONs BY TaAXPAYERS AGAINST OFFICERS
AND AGinTs OF ANy County, Town, City or Ciry anp CoUnty
IN SAID STATE:

The people of the State of California, represented in senate and assembly,
> do enact as follows:

Smorion 1. A new section is hereby added to the Code of
Givil Procedure of the State of California, to be known and
designated as section 5264, and to read as follows, to wit:

526a. An action to obtain a judgment, restraining and pre-
venting any iilegal expenditure of, waste of, or injury to, the

2

3

4

5

6 estate, funds, or other property of.a county, town, city or city

7 and county of the state, may be maintained against any officer

8 thereof, or any agent, or other person, acting in its behalf,-either

9 by acitizen resident therein,or by a corporation, who is assessed
10 for and is liable to pay, or, within one year before the gom-
11 mencement of the action, has paid, a tax therein. This secti_prx
12 does not affect any right of action in favor of a county, city, .

18 town, or city and county, or any public officer.

Skc. 2. This act shéll take effect and be in forée from and
2 after its passage.



Amended in Senate, February 24, 1909.

SENATE BILL. No. 924

INTRODUCED BY SENATOR WOLFE,

Fesruary 8, 1909, >

REFERRED T0 COMMITTEE oN JUDICIARY.

AN ACT

To App &4 New Secrion mo THE Cope of Crvin, PROCEDURE OF THE
STaTE oF CALIFORNIA TO BE KRNOWN AND NUMBERED As SECTION
526A, RELATING TOo Acrions BY TAXPAYERS AGAINST OFFIOERS
AND Aeents oF ANY County, Town, Crry o COrry anxp County
IN SA1p STATE.

The people of the State of California,represented in senate and assembly,

v 2 RO

W o~y

10
11
12
13

do enact as follows:

SecTIoON 1. A new section is hereby added to the Code of
Civil Procedure of the State of California, to be known and
designated as section 526a, and to read as follows, to wit:

626a. An action to obtain a judgment, restraining and pre-
venting any illegal expenditure of, waste of, or injury to, the
estate, fands, or other property of a county, town, city or city
end county of the state, may be maintained against any officer
thereof, or any agent, or other person, acting in its behalf, either
by a citizen resident theréin, or by a corporation, who is assessed
for and is liable fo pay, or, within one year before the com-
mencement of the action, has paid, a tax therein. This section
does not affect any right of action in favor of a county, city,
town, or city and county, or any public officer.
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STATUTES OF CALIFORNIA.

CHAPTER 348.

An act to add a new section to the Code of Civil Procedure of
the Stale of California to be known and numbered as section
526a, relating to actions by taxpayers against officers and
agents of any counly, town, city or city and counly in said

state.
[Approved March 20, 1009.]

T'he people of 1he Stete of California, represented n sonate and
assembly, do enact as follows:

SectioN 1. A new scetion is herehy added to the Code of
Civil Procedure of the State of Califormia. to be known and
designated as section 526a, and to read as follows, to wit:

b26a. An action to obtain a judgment, restraining and pre-
venling any illegal expenditure of, waste of. or injury to, the
estate, funds, or other property of a county, fown. eity or city
and county of the state, may be maintained against any officer
thiereof, or any agent, or other person, acling in its behalf. either
by a citizen resident therein, or by a corporation, who is assessed
for and is liable to pay, or, within obe year before the com-
mencement of the action. has paid, a tax therein. This section
does not affect any right of action in favor of a county, city,
town, or city and county, or any public officer.

CHAPTER 349.

An acl 10 authorize the State of California to release and convey
to the Uniled States such poriions of the sixteenth and thirty-
stwlh sections of land contained in the ('leveland national
forest, formerly San Jacinto forcst reserve (and referred to
n thal cortain act enlitled ““An act to authorize the seltle-
ment of an existing conlroversy belween the United Stales
of America and the Slate of California, and making an
approprialion {o carry out the provisions of said act,’”
approved March 21, 1907) as may remain afier the seltle-
ment referred 1o in said act has been conxwummaled, for the
purpose of reimbursing the Uniled Stlales for lends sur-
rendered 1o 1t by the stale and which said lands so surren-
idered were thereafier sold and patented by said state.

[ Approved March 20, 1909.1

The people of the Staie of California, represenied tn senate and
assembly, do enact as follows:

Sucrion 1. For the purpose of enabling the State of Cali-
fornia to reimburse the United States for lands surrendered to
it by the state and which said lands so surrendered were there-
after sold and patented by the state, there is hereby withheld
from sale, or other disposition, all such portions of the six-
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spective lot owners, if such lot owner can be found with reasonnble
diligenee ; in case any ol the lot owners cannot be found with reason-

able diligence, then roniovals iy he made:from any such lots after a
notice of the intention of saud trustees to mike any such renioval hus

been published in & newspuper published in said village for three suc-
cessive weeks. '

§ 5. 'The said cemetery shall be and hereby is declared esempt from Exempt
all public taxes, rules or assessment, and. shall nog Jbe linble to be:sold from tux.
on exceution or be applicd in puyment of debts due from said-village,

so Jong as-the same shall b held by:-snid village.

§ 6. ‘T'his uct shall take cflect inmediately:

CIIAY. 531,
AN ACT for the ].)_'I'Q:l(‘(',ﬁﬂl—l ‘ol tax payers.

Passni Juna: 15, 18803 firee-ffthy heting preseat,

The Peoplo of the Sla

e Peoplo of the & /" New York, represented in-Senale and
Asseinbly, do enacl as Jollotex -

1genls, Cl)lnn]iSSionch. ﬂlld Othel’ person&. n) awhom
any county, town, village or municipal, jction may
ST Sk T 4 AR ARSI 1¢ thakn-
nd each and exery-one -of th may: he: tatned to
d cacl O

Sroriox 1. All oflicers, i
neting forand on. behialf

Pros it it or sictions i e EAhent siiban i
to prevent any” illegal ofilcial et oi-thio ) iy -such. oflicors; omelal

‘agents, cominissionuis oirolher persong, or Lo prev s
to any properly, lunds or-eslute ‘of such: county, ‘town,
njcipal corporation vson whose-assessmenty or
thounsasitd dollars, ho &l bla: to
gessimieirl or nssessnienils:in the caunty, town,
porntion to prevent the waste or injury of
18 hrought, or wha have been assessed or
nssegsent or assessmeuls of  the nhove- 1 amount one
year previous to the commencenient of any such aclion or: aclions.
Nuchi person or persong,: upon the commenecement.of such action, shall Tont tune
furnish a.bond o the defendant thercin, Lo heapproved by -a justice mlven.
of thie supreme court.or the connly judge of thecounty in which the
action is brought, in suel peunlly ns: the justice ov-judge approving

the same slinll direct, but-not lesa tha two, hundred unell filty ‘dollins,

and t6 be executid by any 1o of ‘the plaintiffs, if. there be:move than

ane party plaintifl; provided siid two parties plaintifl shall severally
justify in the s o’ five thousand dollars, Said. bond shall be ap-
mroved by said jnstice or judge and be. condilivned to pay-wll eosts

that may bo awirded the defendiant in sich action if the court shull
finally delermive the same in fuvor of the defendunt:  The court shall
requite when the plaiutiffs shall not justify as above mentioned, and

in any ense may require two more suflicient snreties {o exceule the
bond nbove provided for. Such hond shall be filod in the oftice of Lhe
county clerk of the county in which the uction is brought, and u copy

shall De served with the summons in such action. If an injunction 15 When the
obtained as horein provided for, the same bond mayalso provide for feii, ™
the puyment of the damages avising thevefrom to ihe purly enlitled to payment

'S av : o s O B elatis,
the money, the suditing, allowing or paying of which was enjoined, if o

ént: wastetor injury
villuge or:mu-.
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the conrt shall finally determine that the plaintiff is not entitled to
such injunction. In ense the waste or injury complained of conists
in_any-board, officer or ngent of any county, town, village or muniei-
il corporution, by collusion,or otherwise, contracting, nuditing, allow-

ng or paying, or. conniving at the contracting, nudit, -allowance or
payment of any frandulent, illegal, unjust or inequituble cluims, de-
mands or expehses, or any iem or part: thercol against or by such
counly, town; village or municipal corporution, or by perinilling a
judgment or judgments to be recovered aguinsk such county, fown,
village or ‘municipal ‘eorporation, or against himself in his ofticial
capacity; reither: by defanldt or avithont the interposition and proper
wosentation of uny existing legul.or equituble defenses, the courtmny
m-its diseretion pioliibit the payment or collection of any such ¢luims,
demands; expenses.or judgments,n whols or in patt, or may euforce:
the restitution. thereol if heretofore or heveufler paid - or collecte, by
aon -or party -herelofore or hereafler veceiving the. swne, wnd.

also ion sdjudge and declave tho. colluding oflicial
personnlly o-Lherefor; ind out of his propertyprovide-fur the

eivt liekeol; 50 a8 to indemnily und-save hinrmless

the:said county, town, illuge of municipu} corporution from™n part or

Nooks:.
e ydee .
clired Lo
Vg pubilie
recortis

Notto,

WO ANAHY

theht 61~
aetion.
fom
mhulcipnl
coFpura=
tians, tr
publle -
‘oificers

the whole thereo

-and in the ense of a judgment, the court may in.
set uside and open said judgnient, with Ieave and.
tion ofendant thevein Lo fnterpose nnd enforce wny ¢\ist-
legal or equitable defense therein, under the direction of sucli per-

-gon a8 the-court mpy, in its judgment or order, desiznals und uppoint.

cs, oniry or account, and the Looks, Lills, vouchers,

4

thep papers conneated with or nsed -or filed in the
Glilcer, bonrd or commission” neting for or
1ity, town, village -or municipal corporution in this.
Aeclured to;li‘c_]r'u%lic records tind shinll bhe open, sub-

aulntions-to he prescribed Ly the officer having the:
. speetion of wny tux payer. "This scetion'shull.
380.Co18 o tnlie awny any right of action from any conuty,
towi, villugd o municipal eorporation, or from:any public ollicer, but:
any recoyery under the provisions of this uct shiall be for the’ beuefit.
shall bopaid to the officer entitled by law to holdand disburse:
hie-public moneys of such: county, town, village or munieipul corporu-:
tion, and shall; to the umonnt thereof, be credited the defendant.in

“determining his:liability in the getion by the county, lown, village,

munijeipal coxporation or public officer. _
§ 2. Chapter four hundred and thicty-five of the laws of cighteen

Tinndred and eighty is hereby vepealed.

§ 8. 'This act ehall tike cffect immediately.

CILAP. 532.

AN ACT to amend section one thousand and forty-one of the
Code of Civil Procedure.
N o . PasseDp June 16, 1881 ; three-fiftha belng preésent,
The People of the State of New Iork, represented in Senafo and
Assemdly, do enact.as follows :
Secrion 1. Section one thousand and forty-onc of the Code of Civil
Pracedure is hereby nmended so as Lo read as follows:



PROOF OF SERVICE

I am a resident of the State of California, over the age of eighteen years, and not a
party to the within action. My business address is Marin County Counsel, 3501
Civic Center Dr., Room 275 San Rafael, CA 94903. On February 20, 2015, I

served the within document(s):

RESPONDENT’S REQUEST FOR JUDICIAL NOTICE

X by placing the document(s) listed above in a sealed envelope for collection
and mailing on that date following ordinary business practices. I am readily
familiar with the County's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with
the U. S. postal service on that same day with postage thereon fully prepaid

in the ordinary course of business.

Clerk of the California Supreme Court
Earl Warren Building

350 McAllister Street

San Francisco, CA 94102

1 original, & 8 copies (courier delivery)
1 e-file

Counsel for Respondent
City of San Rafael

| Richard W. Osman

Bertrand, Fox & Elliott
2749 Hyde Street
San Francisco, CA 94109

Counsel for Appellant Via Inter-Office Mail:
Mark T. Clausen Marin County Superior Court, Hall of
769 Carr Avenue Justice
Santa Rosa, CA 95404 Judge Roy O. Chernus
c/o Appeals Clerk, Room 112
Civic Center, San Rafael, CA 94903
Clerk-Court of Appeal Attorney General of California
First Appellate District, Div. One 1515 Clay Street
350 McAllister Street P.0. Box 70550
San Francisco, CA 94102 Oakland, CA 94612

I declare under penalty of perjury under the laws of the State of California

that the above is true and correct.

Executed on February 20, 2015, 3t San Rafakl, California.
&
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Patty Jagkso




