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TO THE RESPECTIVE PARTIES AND THEIR ATTORNEYS

OF RECORD: Petitioner, Defendant and Appellant Verdugo Hills

Hospital hereby asks this Court to take judicial notice of the following

documents pursuant to sections 451, 452, 453 and 459 of the California

Evidence Code and California Rules of Court, rules 8.520(g) and 8.252(a):

(D

2

(3)

4

&)

(6)

(7

8

®

(10)

(11)
(12)

Senate Bill 1510 as introduced on January 22, 1957,

Senate Bill 1510 as amended in Senate on April 30, 1957,
Senate Bill 1510 as amended in Senate on May 1, 1957,
Senate Bill 1510 as amended in Assembly on May 17, 1957,
Final version of Senate Bill 1510 as approved by Governor on
July 5, 1957 and filed with Secretary of State on July 8, 1957
The procedural history os Senate Bill 1510 as reflected in the
1957 Senate Final History,

Excerpt of the 1957 Legislative Digest, prepared by
Legislative Counsel regarding Senate Bill 1510;

Excerpt of the 1957 Summary Digest of Statutes Enacted,
prepared by Legislative Counsel regarding Senate Bill 1510;
Excerpt of the 1957 Report to Legislature, by the Senate
Interim Judiciary Committee, 1955-1957, regarding Senate
Bill 1510;

Enrolled Bill Memoranda to the Governor regarding Senate
Bill 1510,

Senate Bill 1395 as introduced on March 6, 1987,

Senate Bill 1395 as amended in Senate on May 28, 1987,
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(13)

(14)

(15)

(16)

17)

(18)

(19)

(20)

21

Senate Bill as passed by Senate on June 11, 1987, and by
Assembly on August 31, 1987,

Final version of Senate Bill 1395 as approved by Governor on
September 16, 1987, and filed with Secretary of State on
September 16, 1987;

The procedural history of Senate Bill 1395 as reflected in the
1987 to 1988 Senate Final History,

Analysis on “Joint Contractual Obligations—Impact of Good
Faith Settlement and Release” of Senate Committee on
Judiciary regarding Senate Bill 1395 from the 1987-1988
Regular Session;

Third Reading analysis on “Settlement: Co-Obligors” of the
Office of Senate Floor Analyses regarding Senate Bill 1395;
Analysis on Senate Bill 1395 of the Assembly Subcommittee
on the Administration of Justice;

Senate Third Reading analysis of Senate Bill 1395 of the
Assembly Subcommittee on the Administration of Justice;
Legislative Counsel’s Digest analysis on “Settlement: Co-
Obligors” regarding Senate Bill 1395; and

Assembly Judiciary Committee Republican Analysis of

“Settlement: Co-Obligors” regarding Senate Bill 1395.

This Motion for Judicial Notice is identical to one filed in the Court

of Appeal in this matter on November 26, 2008, and granted by that Court

2



on December 16, 2008. The present Motion is based on the papers that

were filed in the Court of vAppeal, consisting of the Motion, Memorandum

of Points and Authorities, two declarations of Maria A. Sanders, proposed

order and attached documents, all of which are attached to this Motion as

Exhibit A; the present Motion is further based on the record on appeal as

well as any oral argument as may be entertained as to judicial notice.

Dated: September 7, 2011

Respectfully submitted,

THOMAS and THOMAS LLP
Michael Thomas
Maureen F. Thomas

GREINES, MARTIN, STEIN & RICHLAND LLP

Robert A. Olson
Feris M. Greenberger

o G M rinbege”

Feris M. Grfenberger

Attorneys for Petitioner, Defendant and
Appellant VERDUGO HILLS HOSPITAL



PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over the
age of 18 and not a party to the within action; my business address is 5900 Wilshire
Boulevard, 12th Floor, Los Angeles, California 90036.

On September 7, 2011, I served the foregoing document described
as: VERDUGO HILLS HOSPITAL’S MOTION FOR JUDICIAL NOTICE the
parties in this action by serving:

Luan K. Phan Stuart B. Esner

LKP Global Law, LLP Esner, Chang & Boyer

1901 Avenue of the Stars, Suite 480 234 East Colorado Boulevard, Suite 750
Los Angeles, California 90067 Pasadena, California 91101

[Attorneys for Plaintiff and Appellant [Attorneys for Plaintiff and Appellant
Aidan Ming-Ho Leung] Aidan Ming-Ho Leung]

Thomas F. McAndrews

Reback McAndrews & Kjar LLP

1230 Rosecrans Avenue, Suite 450
Manhattan Beach, California 90266
[Attorneys for Defendants and
Respondents Steven Wayne Nishibayashi,
M.D. and Steven Wayne Nishibayashi,
M.D., Inc.]

(X) BY MAIL: Asfollows: I am “readily familiar” with this firm’s practice of
collection and processing correspondence for mailing. Under that practice, it would be
deposited with United States Postal Service on that same day with postage thereon fully
prepaid at Los Angeles, California in the ordinary course of business. I am aware that on
motion of party served, service is presumed invalid if postal cancellation date or postage
meter date is more than 1 day after date of deposit for mailing in affidavit.

Executed on September 7, 2011, at Los Angeles, California.

(X) (State) I declare under penalty of perjury under the laws of the State of California

that the foregoing is true and correct. |

ANITA F. COLE
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TO THE RESPECTIVE PARTIES AND THEIR ATTORNEYS
OF RECORD: Petitioner, Defendant and Appellant Verdugo Hills
Hospital hereby asks this Court to take judicial notice of the following
documents pursuant to sections 451, 452, 453 and 459 of the California
Evidence Code and California Rules of Court, rules 8.520(g) and 8.252(a):
(1)  Senate Bill 1510 as introduced on January 22, 1957,
(2)  Senate Bill 1510 as amended in Senate on April 30, 1957,
(3)  Senate Bill 1510 as amended in Senate on May 1, 1957,
(4)  Senate Bill 1510 as amended in Assembly on May 17, 1957,
(5)  Final version of Senate Bill 1510 as approved by Governor on
July 5, 1957 and filed with Secretary of State on July 8, 1957,
(6)  The procedural history os Senate Bill 1510 as reflected in the
1957 Senate Final History;,
(7)  Excerpt of the 1957 Legislative Digest, prepared by
Legislative Counsel regarding Senate Bill 1510;
(8)  Excerpt of the 1957 Summary Digest of Statutes Enacted,
prepared by Legislative Counsel regarding Senate Bill 1510;
(9)  Excerpt of the 1957 Report to Legislature, by the Senate
Interim Judiciary Committee, 1955-1957, regarding Senate
Bill 1510;
(10) Enrolled Bill Memoranda to the Governor regarding Senate
Bill 1510;
(11) Senate Bill 1395 as introduced on March 6, 1987,

(12) Senate Bill 1395 as amended in Senate on May 28, 1987,
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(13)

(14)

(15)

(16)

a7

(18)

(19)

(20)

21

Senate Bill as passed by Senate on June 11, 1987, and by
Assembly on August 31, 1987,

Final version of Senate Bill 1395 as approved by Governor on
September 16, 1987, and filed with Secretary of State on
September 16, 1987,

The procedural history of Senate Bill 1395 as reflected in the
1987 to 1988 Senate Final History;,

Analysis on “Joint Contractual Obligations—Impact of Good
Faith Settlement and Release” of Senate Committee on
Judiciary regarding Senate Bill 1395 from the 1987-1988
Regular Session;

Third Reading analysis on “Settlement: Co-Obligors” of the
Office of Senate Floor Analyses regarding Senate Bill 1395;
Analysis on Senate Bill 1395 of the Assembly Subcommittee
on the Administration of Justice;

Senate Third Reading analysis of Senate Bill 1395 of the
Assembly Subcommittee on the Administration of Justice;
Legislative Counsel’s Digest analysis on “Settlement: Co-
Obligors” regarding Senate Bill 1395; and

Assembly Judiciary Committee Republican Analysis of
“Settlement: Co-Obligors” regarding Senate Bill 1395.

This Motion for Judicial Notice is identical to one filed in the Court

of Appeal in this matter on November 26, 2008, and granted by that Court

2
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Plaintiff, Respondent and Cross-Appellant, S ( }ia E I_D)
NOV 2 6 2008
VS. g CAME Clerk
STEVEN WAYNE NISHIBAYASHI, M.D., and & VEVERKR —Seriy itk
STEVEN WAYNE NISHIBAYASHI, M.D., INC,,
Defendants,
and
VERDUGO HILLS HOSPITAL,

Defendant, Appellant and Cross-Respondent.

Appeal from Los Angeles Superior Court, No. BC343985
Honorable Laura Matz

APPELLANT’S MOTION FOR JUDICIAL NOTICE;
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTION FOR JUDICIAL NOTICE; TWO DECLARATIONS OF
MARIA A. SANDERS; AND [PROPOSED} ORDER

THOMAS and THOMAS, LLP GREINES, MARTIN, STEIN &
Michael Thomas (SBN 41597) RICHLAND LLP
Maureen F. Thomas (SBN 105195) Robert A. Olson (SBN 109374)
801 North Brand Boulevard, Suite 220 Feris M. Greenberger (SBN 93914)
Glendale, California 91203 Jennifer C. Yang (SBN 202187)
Telephone: (818) 500-4800 5900 Wilshire Boulevard, 12" Floor
Facsimile (818) 500-4822 Los Angeles, California 90036

Telephone: (310) 859-7811
Facsimile: (310)276-5261

Attorneys for Defendant, Appellant and Cross-Respondent
VERDUGO HILLS HOSPITAL



2d Civil No. B204908
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION FOUR

AIDAN MING-HO LEUNG,
Plaintiff, Respondent and Cross-Appellant,
Vs.

STEVEN WAYNE NISHIBAYASHI, M.D., and
STEVEN WAYNE NISHIBAYASHI, M.D,, INC,,

Defendants,
and
VERDUGO HILLS HOSPITAL,

Defendant, Appellant and Cross-Respondent.

Appeal from Los Angeles Superior Court, No. BC343985
Honorable Laura Matz

APPELLANT’S MOTION FOR JUDICIAL NOTICE;
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTION FOR JUDICIAL NOTICE; TWO DECLARATIONS OF
MARIA A. SANDERS; AND [PROPOSED] ORDER

THOMAS and THOMAS, LLP GREINES, MARTIN, STEIN &
Michael Thomas (SBN 41597) RICHLAND LLP
Maureen F. Thomas (SBN 105195) Robert A. Olson (SBN 109374)
801 North Brand Boulevard, Suite 220 Feris M. Greenberger (SBN 93914)
Glendale, California 91203 Jennifer C. Yang (SBN 202187)
Telephone: (818) 500-4800 5900 Wilshire Boulevard, 12 Floor
Facsimile (818) 500-4822 Los Angeles, California 90036

Telephone: (310) 859-7811
Facsimile: (310) 276-5261

Attorneys for Defendant, Appellant and Cross-Respondent
VERDUGO HILLS HOSPITAL



TO THE RESPECTIVE PARTIES AND THEIR ATTORNEYS

OF RECORD: Defendant, appellant, and cross-respondent Verdugo Hills

Hospital, hereby moves this Court to take judicial notice of the following

documents pursuant to sections 451, 452, 453 and 459 of the California

Evidence Code and California Rules of Court, rule 8.252(a):

(D

2)

3)

4)

)

(6)

(7)

®

©)

(10)

(11)

(12)
(13)

Senate Bill 1510 as introduced on January 22, 1957,

Senate Bill 1510 as amended in Senate on April 30, 1957;
Senate Bill 1510 as amended in Senate on May 1, 1957;
Senate Bill 1510 as amended in Assembly on May 17, 1957;
Final version of Senate Bill 1510 as approved by Governor on
July 5, 1957 and filed with Secretary of State on July 8, 1957;
The procedural history of Senate Bill 1510 as reflected in the
1957 Senate Final History;

Excerpt of the 1957 Legislative Digest, prepared by
Legislative Counsel regarding regarding Senate Bill 1510;
Excerpt of the 1957 Summary Digest of Statutes Enacted,
prepared by Legislative Counsel regarding Senate Bill 1510;
Excerpt the 1957 Report to Legislature, by the Senate Interim
Judiciary Committee, 1955-1957, regarding Senate Bill 1510;
Enrolled Bill Memoranda to the Governor regarding Senate
Bill 1510;

Senate Bill 1395 as introduced on March 6, 1987 ;

Senate Bill 1395 as amended in Senate on May 28, 1987;
Senate Bill 1395 as passed by Senate on June 11, 1987 and by
the Assembly on August 31, 1987;



(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

Final version of Senate Bill 1395 as approved by Governor on
September 16, 1987 -and filed with Secretary of State on
September 16, 1987,

The procedural history of Senate Bill 1395 as reflected in the
1987 to 1988 Senate Final History;,

Analysis on “Joint Contractual Obligations—Impact of Good
Faith Settlement and Release” of Senate Committee on
Judiciary regarding Senate Bill 1395 from the 1987-1988
Regular Session;

Third Reading analysis on “Settlement: Co-Obligors” of the
Office of Senate Floor Analyses regarding Senate Bill 1395;
Analysis on Senate Bill 1395 of the Assembly Subcommittee
on the Administration of Justice;

Senate Third Reading analysis on Senate Bill 1395 of the
Assembly Subcommittee on the Administration of Justice;
Legislative Counsel’s Digest analysis on “Settlement: co-
obligors” regarding Senate Bill 1395; and

Assembly Judiciary Committee Republican Analysis of
“Settlement: Co-Obligors” regarding Senate Bill 1395.

This Motion for Judicial Notice is based on the attached

Memorandum of Points and Authorities, the two declarations of Maria A.



Sanders, the attached documents, the record on appeal, as well as any oral

argument as may be entertained as to judicial notice.

Dated: November 7§, 2008

Respectfully submitted,

THOMAS and THOMAS LLP
Michael Thomas
Maureen F. Thomas

GREINES, MARTIN, STEIN & RICHLAND
LLP

Robert A. Olson

Feris M. Greenberger

Jennifer C. Yang

By: %,/% % [ ~
Robert A. Olson
Attorneys for Defendant, Appellant and

Cross-Respondent VERDUGO HILLS
HOSPITAL




MEMORANDUM OF POINTS AND AUTHORITIES

Defendant, appellant, and cross-respondent Verdugo Hills Hospital
moves this Court to take judicial notice of four categories of legislative
history documents:

(1)  The evolution of statutory language as amended from

introduction to enactment;

(2)  Legislative Counsel’s summéries;

(3)  Legislative committee reports;

(4)  Analyses by legislative party caucuses; and,

(5)  Enrolled Bill Memoranda.

Evidence Code section 459 affords a Court of Appeal the same
power and responsibility to take judicial notice as the trial court. (See
Martin v. General Finance Co. (1966) 239 Cal.App.2d 438, 442 [“The
power of this court to take judicial notice is the same as that of the trial
court”].)

Evidence Code section 452, subdivisions (c) and (h), make the
official records of the Legislature judicially noticeable. (E.g., Casella v.
South West Dealer Services (2007) 157 Cal.App.4th 1127.) Section 453
makes such judicial notice conditionally mandatory upon, as here, adequate
notice and documentation.

A reviewing court’s independent power and duty to judicially notice
legislative history extends even to materials not before the trial court.
(Hogen v. Valley Hospital (1983) 147 Cal.App.3d 119, 125 [“this court may

take judicial notice of matters which could have been noticed by the trial

4



court, even where the trial court was not requested to take such notice”];

B & P Development Corp. v. City of Saratoga (1986) 185 Cal.App.3d 949,

960 [“An appellate court is permitted to take judicial notice of any matter

specified in Evidence Code section 452, although the trial court did not take

notice of it and it is not in the record, so long as a record is made of the

matter and each party is afforded an opportunity to respond to it”].)

Each of the above categories of legislative records is well-

established as subject to judicial notice:

(D

)

3)

4)

)

Proposed and final versions of statutes and final histories
detailing the evolution of the statutory language. (See
Kaufman & Broad Communities, Inc. v. Performance
Plastering, Inc. (2005) 133 Cal. App.4th 26, 31-32
[“Kaufman”] [collecting cases; different versions of bill
constitute cognizable legislative history].)

Legislative counsel’s digests and reports. (Id. at pp. 34-35
[collecting cases; official reports, analyses, and summaries of
legislation to analyze legislative history judicially
noticeable].)

Legislative committee reports available to the Legislature as
a whole. (Ibid.)

Legislative Party Caucuses’s analyses available to the
Legislature as a whole. (Id. at pp. 36-37.)

Enrolled bill reports. (Id. at p. 37; see also Elsner v. Uveges
(2004) 34 Cal.4th 915, 934, fn. 19 [“we have routinely found



enrolled bill reports, prepared by a responsible agency
contemporaneous with passage and before signing, instructive

on matters of legislative intent”].)

Each of the documents for which judicial notice is sought is also

relevant to this appeal:

(1)

Proposed and final versions of statutes and final histories
detailing the evolution of the statutory language. The
versions of Senate Bill 1510 and its final history (Attachments
1 to 6) are relevant to the appeal, among other reasons,
because they show that the Legislature in enacting Code of
Civil Procedure section 877 understood that section 877
would not apply to all settlements or releases, consciously
adding the good faith and before verdict or judgment
requirements for its application.

The versions of Senate Bill 1395 and its final history
(Attachments 11 to 15) are relevant to the appeal, among
other reasons, because they show that the Legislature in
amending Civil Code section 1543 did so solely to conform
that section to the concurrent amendment of Code of Civil
Procedure section 877 to cover settlements and releases (made
in good faith and before verdict or trial) by co-obligors
mutually subject to contribution rights. Nothing in the
amendment of section 1543 suggests that the Legislature

intended to alter the existing common law rule governing



2

3)

(4)

)

releases of a joint tortfeasor when outside the reach of Code
of Civil Procedure section 877 as it existed before Senate Bill
1510.

Legislative counsel’s digests and reports. These items of
legislative history (Attachments 7-8 and 20) are relevant to
the appeal, among other things, because they provide context
for the Legislature’s enactment of section 877 and amendment
of section 1543.

Legislative committee reports available to the Legislature as
a whole. These items of legislative history (Attachments 9,
and 16-19) are relevant to the appeal, among other things,
because they provide context for the Legislature’s enactment
of section 877 and amendment of section 1543.

Legislative Party Caucuses’s analyses available to the
Legislature as a whole. This item of legislative history
(Attachment 21) is relevant to the appeal, among other things,
because it provides context for the Legislature’s amendment
of section 1543.

Enrolled bill reports. This item of legislative history
(Attachment 10) is relevant to the appeal, among other things,

because it provides context for the enactment of section 877.



Accordingly, this Court should judicially notice the requested

documents and the legislative history reflected therein.

Dated: November 27, 2008
Respectfully submitted,

THOMAS and THOMAS LLP
Michael Thomas
Maureen F. Thomas

GREINES, MARTIN, STEIN & RICHLAND
LLP

Robert A. Olson
Feris M. Greenberger
Jennifer C. Yang

Robert A. Olson”

Attorneys for Defendant, Appellant and
Cross-Respondent VERDUGO HILLS
HOSPITAL




2d Civil No. B204908
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION FOUR

AIDAN MING-HO LEUNG,
Plaintiff, Respondent and Cross-Appellant,

VS.

STEVEN WAYNE NISHIBAYASHI, M.D., and
STEVEN WAYNE NISHIBAYASHI, M.D., INC,,

Defendants,
and
VERDUGO HILLS HOSPITAL,

Defendant, Appellant and Cross-Respondent.

Appeal from Los Angeles Superior Court, No. BC343985
Honorable Laura Matz

[PROPOSED] ORDER GRANTING
MOTION FOR JUDICIAL NOTICE

IT IS HEREBY ORDERED THAT the Motion for Judicial Notice of
defendant, appellant, and cross-respondent Verdugo Hills Hospital is
granted. This Court shall judicially notice the following documents and the
legislative history reflected therein, which are attached to the Motion For
Judicial Notice:

(1)  Senate Bill 1510 as introduced on January 22, 1957;

(2)  Senate Bill 1510 as amended in Senate on April 30, 1957;



A3)

4)

)

(6)

(M

)

©)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

Senate Bill 1510 as amended in Senate on May 1, 1957,
Senate Bill 1510 as amended in Assembly on May 17, 1957,
Final version of Senate Bill 1510 as approved by Governor on
July 5, 1957 and filed with Secretary of State on July 8, 1957;
The procedural history of Senate Bill 1510 as reflected in the
1957 Senate Final History;,

Excerpt of the 1957 Legislative Digest, prepared by
Legislative Counsel regarding regarding Senate Bill 1510;
Excerpt of the 1957 Summary Digest of Statutes Enacted,
prepared by Legislative Counsel regarding Senate Bill 1510;
Excerpt the 1957 Report to Legislature, by the Senate Interim
Judiciary Committee, 1955-1957, regarding Senate Bill 1510;
Enrolled Bill Memoranda to the Governor regarding Senate
Bill 1510;

Senate Bill 1395 as introduced on March 6, 1987;

Senate Bill 1395 as amended in Senate on May 28, 1987;
Senate Bill 1395 as passed by Senate on June 11, 1987 and by
the Assembly on August 31, 1987,

Final version of Senate Bill 1395 as approved by Governor on
September 16, 1987 and filed with Secretary of State on
September 16, 1987;

The procedural history of Senate Bill 1395 as reflected in the
1987 to 1988 Senate Final History, |
Analysis on “Joint Contractual Obligations—Impact of Good

Faith Settlement and Release” of Senate Committee on

10



Dated:

(17)

(18)

(19)

(20)

21)

Judiciary regarding Senate Bill 1395 from the 1987-1988
Regular Session;

Third Reading analysis on “Settlement: Co-Obligors” of the
Office of Senate Floor Analyses regarding Senate Bill 1395;
Analysis on Senate Bill 1395 of the Assembly Subcommittee
on the Administration of Justice;

Senate Third Reading analysis on Senate Bill 1395 of the
Assembly Subcommittee on the Administration of Justice;
Legislative Counsel’s Digest analysis on “Settlement: co-
obligors” regarding Senate Bill 1395; and

Assembly Judiciary Committee Republican Analysis of
“Settlement: Co-Obligors” regarding Senate Bill 1395.

Presiding Justice

11



LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 » www.legintent.com

DECLARATION OF MARIA A. SANDERS

I, Maria A. Sanders, declare:

I am an attorney licensed to practice in California, State Bar No. 092900,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Senate Bill 1510 of 1957. Senate Bill 1510
was approved by the Legislature and was enacted as Chapter 1700 of the Statutes
of 1957.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Senate Bill 1510 of 1957. All listed documents
have been forwarded with this Declaration except as otherwise noted in this '
Declaration. All documents gathered by Legislative Intent Service, Inc. and all
copies forwarded with this Declaration are true and correct copies of the originals
located by Legislative Intent Service, Inc. In compiling this collection, the staff of
Legislative Intent Service, Inc. operated under directions to locate and obtain all
available material on the bill.

SENATE BILL 1510 OF 1957:

1. All versions of Senate Bill 1510 (Arnold-1957),

2 Procedural history of Senate Bill 1510 from the 1957
Senate Final History; . :

3. Excerpt regarding Senator Stanley Amold from the 1957
"Legislative Handbook";

4. Excerpt regarding Senate Bill 1510 from the 1957
Legislative Digest, prepared by Legislative Counsel;

5. Excerpt regarding Senate Bill 1510 from the 1957 Summary
Digest of Statutes Enacted, prepared by Legislative Counsel,

6. Excerpt regarding Senate Bill 1510 from the Fourth Progress
Report to the Legislature, by the Senate Interim Judiciary
Committee, 1955-1957;

7. Post-enrollment documents regarding Senate Bill 1510;
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8. Excerpt regarding Senate Bill 1510 from the Journal of the
State Bar of California, January-February 1957, July-August
1957 and September-October 1957;

9. Material from the file of the Legislative Representative of
the State Bar of California on Senate Bill 1510;

10. "Joint Tortfeasors: Legislative Changes in the Rules
Regarding Releases and Contribution," by James F. Thaxter,
excerpted from Vol. 9 Hastings Law Journal, 180, 1958.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 10th day of November, 2008 at
Woodland, California.

N ,

N [/“x [,

MARIA A. SANDERS

W:AWorldox\WDOCS\SNATBILL\sb\1510100103590.DOC
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| INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 + www.legintent.com

DECLARATION OF MARIA A. SANDERS

I, Maria A. Sanders, declare:

I am an attorney licensed to practice in California, State Bar No. 092900,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the research
staff of Legislative Intent Service, Inc. undertook to locate and obtain all documents
relevant to the enactment of Senate Bill 1395 of 1987. Senate Bill 1395 was
approved by the Legislature and was enacted as Chapter 677 of the Statutes of
1987.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Senate Bill 1395 of 1987. All listed documents
have been forwarded with this Declaration except as otherwise noted in this
Declaration. All documents gathered by Legislative Intent Service, Inc. and all
copies forwarded with this Declaration are true and correct copies of the originals
located by Legislative Intent Service, Inc. In compiling this collection, the staff of
Legislative Intent Service, Inc. operated under directions to locate and obtain all
available material on the bill.

SENATE BILL 1395 OF 1987:

1. All versions of Senate Bill 1395 (Kopp-1987);
Procedural history of Senate Bill 1395 from the 1987-88
Senate Final History;

3. Analysis of Senate Bill 1395 prepared for the Senate
Committee on Judiciary;

4. Material from the legislative bill file of the Senate
Committee on Judiciary on Senate Bill 1395;

5. Third Reading analysis of Senate Bill 1395 prepared by the
Office of Senate Floor Analyses;

6. Document from the legislative bill file of the Office of
Senate Floor Analyses on Senate Bill 1395;
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10.

11.

12.

Analysis of Senate Bill 1395 prepared for the Assembly
Committee on Judiciary's Subcommittee on the
Administration of Justice;

Material from the legislative bill file of the Assembly
Committee on Judiciary's Subcommittee on the
Administration of Justice on Senate Bill 1395;

Third Reading analysis of Senate Bill 1395 prepared by the
Assembly Committee on Judiciary's Subcommittee on the |
Administration of Justice;

Material from the legislative bill file of the Assembly
Republican Caucus on Senate Bill 1395;

Material from the legislative bill file of Senator Quentin L.
Kopp on Senate Bill 1395; '

Post-enrollment documents regarding Senate Bill 1395.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 10th day of November, 2008 at
Woodland, California.

(Yl

MARIA A. §‘ANDERS

WAWDOCS\SNATBILLAsb\1395\00037561.DOC
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SENATE BILL : No. 1510

Introduced by Senators Arnold, Short, Cunningham, znd Busch

January 22, 1957

REFERRED TO COMMITTEE ON JUDICIARY

Am ect to add Title 11 to Part 2 of the Cade of Civil Procedure,
relaving to releases from and contribuiion among joint tort-
feasors. .

The people of the Staie of California do enact as f_qlléws:

Segcrron 1. Title 11 is added to Part 2 of the Code of Civil
Procedure, to read:

TITLEV 11. RELEASES FROM AND CONTRIBUTION
AMONG JOINT TORTFEASORS -

'875. (a) Where a money judgment has been rendered
jointly against two or more defendants in a tort action there
shall be a right of contribution among them as -hereinafter
10 .provided. i o . : ) .

11 (b) Such right of contribution shall be ‘administered in._ac-

12 cordance with the prineciples of -equity.

13 (c) Such right of contribution may be enforced only after

14 one tortfeasor has, by payment, discharged the joint judgment

15 or has paid more than his pro rata share thereof.. It shall be

16 limited to the excess so paid over the pro rata share of the -

17 person so paying and in no event shall any tortfeasor be com-

18 pelled to make contribution beyond his own pro rata share of .

19 the entire judgment. o . o -
.20 (d) There shall be no right of contribution in favor of any’ :

91 tortfeasor who has intentionally injured the injured person.

(e) A liability insurer who by payment has discharged the
23 liability of a judgment tortfeasor shall be subrogated to his
94 right of contribution.

25 (£) This title shall not impair any right of indemnity under
96 existing law, and where one judgment tortfeasor is entitled to
97 indemnity from another there shall be no right of contribution -
98 between them.

O 0N~ O N
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876.  (a) The pro rata share of each judgment tortfeasor
shall be determined br dividing the entire judgment equally
among all of them.

(b) Where one or more Dersous are held liable solely for
the tort of another, as in the case of the liability of a master
for the tort of his servant, tuey sball contribute a single pro
vata share. as to which there may be indemnity between them.

877. Where a release or a covenant not to sae or not to en-
force judgment is given to ¢ne of two or more persons liable
for the same tort— .

(a) It sbhall not discharge any other such tortfeasor from
liability unless-its terms so provide, but it shall reduce the
claims against the others in the amount stipulated by the -re-
lease or the covenant, or in the amount of the consideration
paid for it ‘which ever is the greater; and

(b) It shall discharge the tortfeasor to whom it is given
from all liability for any contribution to any other tortfeasors.

878. Judgment for contribution may be entered by one
judgment tortfeasor against other judgment tortfeasors by

.motion upon notice. Notice of such motion shall be given to

all parties in the action, including the plaintiff or plaintifis, at
least 10 days before the hearing thereon. Sueh notice shall be
accompanied by an affdavit setting forth any information
which the moving party may have as to the assets of defend-
ants available for satisfaction of the judgment or claim for
contribution.

§79. If any provision of this title or the application thereof
to any person is held invalid, such invalidity shall not affect
other provisions or applications of the act which can be given
effect without the invalid provision ‘or application and to this
end the provisions of this itle are declared to be severable.

80. This title shall become effective as to causes of actions
aceruing on or after January 1, 1958.



AMENDED IN SENATE APRIL 30, 1857
SENATE BILL . . No. 1510

Introduced by Senators Arnold, Short, Cunningham, and Busch

January 22, 1957

REFERRED TO COMMITTEE ON JUDICIARY

. An act to add Title 11 to Part 2 of the Code of Civil Procedure, '
relating to releases from and coniribution among joint tori-
feasors. . : ‘ :

The people of.the State of California do enact as follows:

~ Secrron 1. Title 11 is added to.Part 2 of the Code of Civil ool
Procedure, to rgad: ~. : :

TITLE 11* RELEASES FROM AND CONTRIBUTION LY
AMONG JOINT TORTFEASORS : ’

hY
N,

375. (a) Where 2 money judgment has been rendered
jointly against two or more defendants in a-iort action there
: shall be a right of contribution among them as hereinafter
10 provided. B :
11 (b) Such right of contribution shall be administered in ac-
12 cordance with the principles of equity. -
13 (e) Such right of contribution may be enforced only after
14 one tortfeasor has, by payment, discharged the joint judgment -
15 or has paid more than his pro-rata share thereof. "It shall be
16 limited to the excess so paid over the pro rata share of the
17 person so paying and in no event shall any tortfeasor be com-
18 . pelled to make contribution beyond his own pro rata share of
19 the entire judgment. R
20 - (d) There shall be no right of contribution in favor of any
- 91 tortfeasor who has intentionally injured the injured person. -
29 (e) A liability insurer who by payment has discharged the
93 liability of a judement textfeaser tortfeasor judgment debtor
94 shall be subrogated to his right of contribution.
25 (£) This title shall not impair any right of indemnity under -
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* 1 judgment debtor is entitled to indemnity from another there
shall be no right of contribution between them.

(g) This title shall not impair the right of a plaintiff to
satisfy a judgment full as against any {ertjeasor judgment
debtor. )

§76. (a) The pro rata share of pach jocement tertfaaser
{ortfeasor judgment debtor shall be determined by dividing -
the entire judgment equdlly among all of them.

(b) Where one or more persons are held liable solely for | )

10 the tort of on¢ of them or of another, as in the case of the :

11 liability of a master for the tort of his servant, they shall
. 12 contribute a single pro rata share. as to which there may be
B © 13 indemniry between them. .
AN - 14 877. Where a release , dismassal with or without prejudice,
F ‘15 or a covenant not to sue or not to enforce judgment is given
16 +to ene of twe er mere persens Hable before verdict or judg-
5 17 ment to one or more of a number of tortfeasors clasmed to be
SRR - 18 liable for the same tort—
o 19 - (a) It shall not discharge any other such tortfeasor from
- 90 liability unless its terms So provide, but it shall reduce the
9] claims against the others in the amount stipulated by-the re-
29 lease or the covenant. or in the amount of the consideration

OO~ O WD

93 paid for it which ever is the greater; and
24 (b) It shall discharge the tortfeasor to whom it is given .
95 from all liability for any contribution to an¥ other tortfeasors.

26 §78. Judgment for coniribution may be entered by one.” .
- o7 judmment tertfeaser tortfeasor judgment debtor agalnst other™ = . .7
. 98 - iudemest torifeasers tortfeasor judgment debtors by motion .- - o

5g upon notice. Notice of such motion shall be given to all parties . -
o "g0 in the action, ineluding the plaintiff or -plaintiffs, at least 10
T | 31 days before the hearing thereon. Such notice shall be accora-:
C . 39 panied by an affidavit setting forth any ‘information which - -
L - o the moving party may have as fo the assets of defendents
34 available for catisfaction of the judgment or claim for con-
35 tribution.- ) ] iy
36 879. If any provision of this title or the application thereof v
_ 37 _to any person is held invalid, such invalidity shall not affect
oo g8 other provisions-or applications of the act which can be given
gg effect without the invalid provision or application and to this
40 end the provisions of this title are declared to be severable.

41 96 880. This title shall become effective as to causes of 7.
49 eetiens aclion accruing on or after January 1, 1958. ‘ it
Y
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AMENDED IN SENATE MAY 1, 1357
AMENDED IN SENATE APRIL 30, 1937

SENATE BILL No. 1510

N

Introduced by Senators”Arnold, Short, Cunningham, and Busch

January 232, 1957

REFERRED TO COMMITTEE ON JUDICIARY

An aci to add Title 11 to Part 2 of the Code of Cwil Procedure,
relating to releases from and contribution among joini-tort-
-feasors. )

_ The people of the State of California do enact as follows: .

1 Sporion 1. Title 11 is added to Part 2 of the Code of Civil
- 9 Procedure, to read: -
5 .
4 TITLE 117 RELEASES FROM AND CONTRIBUTION
5 ‘ AMONG JOINT TORTFEASORS
6 w
7 875. (a) Where a money judgment has been rendered
§ jointly against two or more defendants in a2 tort action there
9 shall be a right of contribution amorg them as hereinafter
© 10 provided. - ) : .
11 (b) Such right of contribution shall be administered in ‘ac-

R it Aot

19 . cordance with the prineiples of equity. _

13 (e} Sich right of contribution may be enforced -omly- after

. 14 -one tortfeasor has, by payment, discharged the joint judgment
- 15 or has paid more than his pro rata share thereof. It shall be

: 16 limited to the excess so paid over the pro rata share of the

ol 17 person so paying and in no event shall any tortfeasor be com-
- 18 pelled to make contribution beyond his own pro rata share of
Lot 19 the entire judgment. . - .
e 20 (d) There shall be no right of contribution in favor of any
- .91 tortfeasor who has intentionally injured the injured person.

29 (e) A Liability insurer who by payment has discharged the
93 liability of a tortfeasor judgment debtor shall be subrogated
24 to his right of contribution. . :

aXHIBIT
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(£) This title shall not impair any right of indemnity under
existing law, and where one tortfeasor judgment debtor is en-
titled to indemnity from auother there shail be no right of
contribution between them.

(g) This title shall not impair the right of a plaintiff to
satisfv a judgment in full as against any tortfeasor judgment
debror.

§76. (a) The pro rata share of each torifeasor judgment
debtor shall be Aetermined by dividing the entire judgment
equaliv among all of them.

(b) Where one or more persons are held liable solely for
the tort of onme of them or of aunother, as in the case of the
liability of a master for the tort of his servant, they shall
contribute a single pro rata share, as to which there may be
indemnity between them.

877. Where a release, dismissal with or without prejudice,
or a covenant not to sue or-not to enforce judgment is given
before verdict or judgment to onme or more of a nuinber of
tortfeasors claimed to be Liable for the same tort—

(a) It shall not discharge any other such tortfeasor from
liability unless its terms so provide, but ‘it shall reduce the
claims against the others in the amount stipulated by the re-

lease or the covenant, or in the amount of the consideration -

paid for it which ever is the greater; and .
(b) It shall discharge the tortfeasor to whom it is given

from all liability for any contribution to any other tortfeasors.-

878. Judgment for contribution may be entered by one
tortfeasor judoment debtor against other -tortfeasor judement
debtors by motion upon notice. Notice of such motion shall be
given to all parties in the action, including the plaintiff or
plaintiffs, at least 10 days before the hearing thereon. Such
notice shall be accompanied by an affidavit setting forth any
information which the moving party may have as to the assets
of defendants available for satisfactior of the judgment or
claim for contribution. - :

879. If any provision of this title or the appiic;a.tion thereof

to any person is held invalid, such invalidity shall not afect
other provisions or applications of the eet title which can be
given effect without the invalid provision or application and to
this end the provisions of this title are declared to be severable.
880. This tijle shall become effective as to causes of action
aceruing on or after January 1, 1958. :



AAMENDED IN ASSEMBLY MAY 17, 1857
AMENDED IN SENATE MAY 1, 1957 -
AMENDED IN SENATE APRIL 30, 1337

?‘\ SENATE BILL Np. 1510

—_—

Introduced by Senators Arnold, Short, Cunningham, and Busch

January 22, 1957

REFERRED TO COMMITTEE ON JUDICIARY

Am act to add Title 11 to Part 2 of the Code of Civil Procedure, T
relating to releases from and contribution among joint tort- -
feasors. . : '

The people of the Stale of California do enact as follows: -

1 Sgcriow 1. Title 11 is added to Part 2 of the Code of Civil
" 2 Procedure, to read: ) '
3 . -
4 TITLE 1i. RELEASES FROM AND CONTRIBUTION
_ 5 AMONG JOINT TORTFEASORS .
6 ‘
T §75. (a) Where a money judgment has been rendered
8 jointly against two or more defendants in a tort action there -
9 shall be a right of contribution among them as hereinafter . .
- 10 provided.

11 (b) Such right of contribution shall be administered in aé-
. 12 cordance with the principles of equity. . S
— 18 (¢) Such right of contribution may be enforced only after
14 one tortfeasor has, by payment, discharged the joint judgment -
15 or has paid more than his pro rata share thereof. It shall be
16 limited to the excess so paid over the 'pro rata share of the
. 17 person so paying and in no event shall any tortfeasor be com-
- .18 pelled to make contribution beyond his own pro rata share-of
© 19 the entire judgment. i, : .
.20 (d) There shall be no right of contribution in favor of any
9] tortfeasor who has intentionally injured the injured person. .
22 (e) A liability insurer who by payment has discharged the

EXHIBIT 4
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1 liahility of a tortfeasor judgment debtor shall be subrogated.
9 to his right of contribution. . -
3 (f) This title shall not impair any right of indemnity under
4 existing law, and where one tortieasor judgment debtor is en-
5 titled to indemnity from another there shall be no right of
6 contribution between them. .
= 7 (g) This title shall not impair the right of a plaintiff to
8 satisfy a judgment in full as against any tortfeasor judgment
9- debtor. . S
10 . 876. (a) 'The pro rata share of each tortfeasor judgment

11 debtor shall be determined by dividing the entire judgment
= ’ 12 equally among all of them. .
.13, (b) Where one or more persons are held liable solely for
14 the tort of one of them or of another, as in the case, of the
15 liability of a master for the tort of his servant, they shall
16 contribute a sincle pro rata share, as to which there may be
17 indemnity between them.
877. Where a release, dismissal with or without prejudice, . * s
_or a covenant mot to sue or not to enforce judgment is given’ '
in good faith before verdict or judgment to one or more of a o
number of tortfeasors claimed to be liable for the same tort— = . .
“(a) It shall not discharge any other such tortfeasor from .
liability unless its terms so provide, but it shall reduce the
-claims against the others in the amount stipulated by the re- e
. lease, the dismissal or the covenant, or in the amount of the ' . "
consideration paid for it which ever is the greater; and e
. (b) It shall discharge the tortfeasor to whom 1t is given i}
from all liability for any contribution to any other tortfeasors. -
'878. Judgment. for contribution may be entered by one = |
_tortfeasor judgment debtor against other tortfeasor judgment -
debtors by motion upon notice. Notice of such motion shall be -
~ given to all parties in ‘the action, including the plaintiff or i
plaintiffs, at Jeast 10 days before the hearing thereon. Such’ =~
notice shall be accompanied by an affidavit setting forth any. .
information which the moving party may have as to the assets ] .
of defendants available for satisfaction of the judgment or . ... .
claim for contribution. Co- : s T
879. If any provision of this title or the application thereof -
__to any person is held invalid, such invalidity shall not affect - "= -+~
other provisions or applications of the title which can be given :
effect without the invalid provision or application and to this
end the provisions of this title are declared to be se¥erable. =
.. '+'880. -_This title shall become effective as to causes of action”™"

‘aceruing on or after January 1, 1958."
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STATUTES OF CALIFORNIA [Ch. 1700

4. Any tenant, subtenant, or executor or administrator of
his estate heretofore qualified and now acting, or hereafter to
be qualified and act, assigning or subletting or committing
waste upon the demised premises, contrary to the conditions or
covenants of his lease, or maintaining, committing, or permit-
ting the maintenance or commission of a nuisance upon the
demised premises or using such premises for an unlawful pur-
pose, thereby terminates the lease, and the landlord, or his
successor in estate, shall upon service of three days’' notice to
quit upon the person or persons in possession, be entitled to
restitution of possession of such demised premises under the
provision of this chapter.

CHAPTER 1700

An act to add Title 11 to Part 2 of the Code of Civil Procedure,
relating to releases from and contribulion among joint tort-
feasors.

[Approved by Governor July 5, 1957, Filed with
Secretary of State July 8, 1957.]

The people of the State of California do enact as follows:

Sgorton 1. Title 11 is added to Part 2 of the Code of Civil
Procedure, to read:

TITLE 11. RELEASES FROM AND CONTRIBUTION
AMONG JOINT TORTFEASORS

875. (a) Where a money judgment has been rendered
jointly against two ot more defendants in a tort action there
shall be a right of contribution among them as hereinafter
provided.

(b) Such right of coutribution shall be administered in ac-
cordance with the principles of equity.

(¢) Such right of contribution may be enforced only after
one tortfeasor has, by payment, discharged the joint judgment
or bas paid more than his pro rata share thereof. It shall be
limited to the excess so paid over the pro rata share of the
person so paying and in no event shall any tortfeasor be com-
pelled to make contribution beyond his own pro rata share of
the entire judgment.

(d) There shall be no right of contribution in favor of any
tortfeasor who has intentionally injured the injured person.

(e) A liability insurer who by payment has discharged the
liability of a tortfeasor judgment debtor shall be subrogated
to his right of contribution.

(£) This title shall not impair any right of indemnity under
existing law, and where one tortfeasor judgment debtor is en-
titled to indemnity from another there shall be no right of
contribution between them.




Ch. 1701] 1957 REGULAR SESSION

(g) This title shall not impair the right of a plaintiff to
satisty a judgment in full as against any tortfeasor judgment
debtor.

876. (a) The pro rata share of each tortfeasor judgment
debtor shall be determined by dividing the entire judgment
equally arnong all of them.

(b) Where one or more persons are held liable solely for
the tort of one of them or of another, as in the case of the
liability of a master for the tort of his servant, they shall
contribute a single pro rata share, as to which there may be
indemnity between them.

877. Where a release, dismissal with or without prejudice,
or a covenant not to sue or not to enforce judgment is given
in good faith before verdict or judgment to. one or more of a
number of tortfeasors claimed to be liable for the same tort—

(a) It shall not discharge any other such tortfeasor from
liability unless its terms so provide, but it shall reduce the
claims against the others in the amount stipulated by the re-
lease, the dismissal or the covenant, or in the amount of the
consideration paid for it whichever is the greater; and

(b) 1t shall discharge the tortfeasor to whom it is given
from all liability for any contribution to any other tortfeasors.

878. Judgment for contribution may be entered by one
tortfeasor judgment debtor against other tortfeasor judgment
debtors by motion upon notice. Notice of such motion shall be
given to all parties in the action, including the plaintiff or
plaintilfs, at least 10 days before the hearing thereon. Such
notice shall be accompanied by an affidavit setting forth any
information which the moving party may have as to the assets
of defendants available for satisfaction of the judgment or
claim for contribution.

879. If any provision of this title or the application thereof
to any persou is held invalid, such invalidity shall not affect
other provisions or applications of the title which can be given
effect without the invalid provision or application and to this
end the provisions of this title are declared to be severable.

880. This title shall become effective as to causes of action
aceruing on or after January 1, 1958.

CHAPTER 1701

An act to free cerlain state lands from the public trust for
navigation, commerce, and fisheries, and to empower the
State Lands Commission to sell such lands.

[Approved by Governor July 5, 1957, Filed with
Secretary of State July 8, 1957.]

The people of the State of California do enact as follows:

Seerion 1. It is lereby determined that the following
described land being a portion of the Guadalupe Canal, San
Mateo County, California, is no longer necessary or useful for

Pro rata
share

Nelease, ete.

Effective
date

In cilect
September
11, 1957
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SENATE FINAL HISTORY 491

1509—S:1tton and Short, Tan. 22.  To Com. on Soc. Wel.

An act to add Section 2020.002, and I"\rt 2, comprising Chapter 1 Sections = -
4000 to 4192, inclusive, to Division 5 of, and to amend Sections 7.5, 103.4,
108.5, 114.5, 1182 119.5, 145, 145.1, and 145.4 of, the Welfare and {nstita-
tions Code, and to amend Section 29502 of the Government Code, relating
to public assistance.

Jan. 22—Read firut time. To printer. From printer. To committee.

April 16~—From committee, with author's amendments. Read second time.
Amended. To print, and re-referred to committee.

April 22—From committee, with author’s amendments. Read second time.
Amended. To print, and re-referred to committee.

April 24—From committee, with author's amendments. Read second time.
Amended. To print, and re-referred to committee. ’ :

April 20—From committee, with author's amendments, Read second time.
Amended. To print, and re-referred to committee.

May 14—TFrom committee: Do pass, and re-refer to Com. on Fin. Re-referred
to Com. on Fin.

_ May 27—From committee: Do pass.

May 28—Read second time, to engrossment and third reading. Reported cor-
rectly engrossed Made case of urgency. Art. IV, Sec. 15, of Constitution
suspended.

May 30—Read third time,” passed, title approved. To Assembly. ’

May 31—In Assembly. Read first time. To Com. on Soc. Wel. -

Ju‘r}‘? &Gﬁ“’:thdrawn from Com. on Soc. Wel. and reAreferred to Com on:

June 8—From committee : Do pass as amended. . .

June 9—NRead second time. To third reading. o

June 10——Made special order for 11.15 a.m., June 11.

June 11—Read third time. Amended. To print, and third rendmg ﬁle Read ﬂurd
time, passed, title approved. To Senate. .

June 11—In Senate. To unfinished business. . . s

June 12-—Senate concurs in Assembly amendment. To enrollment : R

June 20—Reported correctly enrolled. To Governor at § s ’

July” IG—Approved by Governor Clxapter 2411, .

1510—Arnold Short, Cunmngham, and Busch Jan. 22 To Com on‘
Jud.

. An -act to add Title 11 to Part 2 of the Code of Civil Procedure. relntmz to :
relenses from and contribution among joint tortfeasors.
Jan. 22—Read first time. To printer. From printer. To committee.
April 20—From committee: Do pass as emended. .-
April 30—Read sécond time. Amended. To_print, engrossment and third readmg .
May 1—Reported correctly engrossed. Read third time. Amended. To print,
engrossment, and third reading.
May - 2—Reported correctly re-engrossed. Reu.d third tune. pused, tltle ap- .
proved. To Assembly. - '
May 3-—In Assembly. Reaq first time. To Com. on Jud. . ’ . o
May 16—From committee : Do pasg as amended. o .
May 17—Read second time. Amended. To printer. From prxnter.
May 18-Read_second time. To third reading._
June 4 —Read third time, passed, title approved. To Senate.
June 4—In Senate. To unfinished business, -
R June 5—Senate concurs in Assembly amendment. To enrollment.’
- June T—Reported correctly enrolled. To Governor at 3 p.m..
- .Tuly 5—Approved by Governor Chnpter 1700 . )

1511—Atnold, Jan. 22.. To Com. on Rev. & Tax. T

An act to amend Section 103 of the Revenue and.Tazxation Code, relat.mx to
property taxation. -

= Jan, 22:—Read first time. To printer. F‘rom prmter To commxttee ';"7 :
.T une 12—From commxttee thhout iurther actxon

1512—Arn01d “Jan. ,22 To Com on Na.t Res. : .
A.x;_1 aét to amend Sectlon 4000 of tbe Pubhc Resources Code, relnhng to fore
res,

© Jan 22—Read first txme ‘1‘0 nnnter. From prmter To commlttee
-June 12-—-From commlttee thhout further acnon.
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S.B. 1506—DESMOND. (Agr.) Adds Ch. 7b, Div. 5, Ag. C., re livestock disease
: remedies.
Requires registration of livestock remedies and makes sale not in conformance
with registration unlawful.

S.B. 1507—S8UTTON. (Soe. Wel.) Adds Pt. 2, Div. 5, amends various secs.,
. & 1. C., re program of aid to needy permapently and totally dis-
abled persons in accordance with Title XIV, Federal Social Security
Act.

Provides for establishment of state plan, federally approved, providing for aid to
needy permanently and totally disabled, prescribes gualifications of applicants, and
method of computing amount thereof, not to exceed $80 monthlr per person.

Provides that aid is to be administered by counties, under supervision of State
Department of Social Welfare, in substantially same manner as aid to aged is
administered.

Provides that State is to bear entire cost of aid to persons without county resi-
dence, after deducting federal assistance, and is to bear cost of aid to persons with
county residence in same proportion as prescribed for aid to aged.

Requires spouse, parent, or adult child, residing within State, pecuniarily able
to support applicant, to repay county aid granted, making responsibility of -such
relatives enforceable by court action.

S.B. 1508—SUTTON. (Trans.) Adds Sec. 100, S. & H. C, re former state
highways through cities or communities bypassed by freeways.
Requires freeway agreement under such circumstances to provide for construction
of traffic interchange at junction of freeway and former state highway and erection
of appropriate signs at approaches thereto and along former state hizhway indi-
cating latter as business distriet route.

S.B. 1509—SUTTON. (Soc. Wel.) Amends Sees. 2020, 2025, W. & I. C,, re
aged aid.

Ipcreases from $85 to $100 maximum amount payable to recipient of aged aid,
and provides for maximum of $100, instead of $90, and minimum of $89, instead of
$73, to take care of possible increases or decreases in federal aid.

Provides that increases or decreases due to increases or decreases in federal aid
shall be based on those occurring after Qctober 1, 1956, rather than May 1, 1953,
and deletes provision that increases resulting from federal increases after May 1,
1955, shall be considered necessary to meet medical and health pneeds of recipients
should Federal Government s0 require.

Provides that payments of aid delayed pursuant to departmental rule due to
change in circumstances shall be paid retroactively to day change took place.

S.B. 1510—ARNOLD. (Jud.) Adds Title 11, Pt. 2, C. C. P, re release of,
apd contribution among, joint tortfeasors.

Provides, with some exceptions, such right of contribution as to causes of action
accruing on or after January 1, 1958, where ome such tortfeasor has discharged
joint judgment or paid more than pro-rata share, but provides that when right of
indemnity exists between such tortfeasors, there is mo right of contribution. Pro-
.vides that when one or more persons are held liable solely for tort of another, as in
respondent superior, they ‘shall contribute single pro-rata share, as to which there
may be indemnity between them.

Provides, as to causes of action aceruing at such time, that when release or
covenant not to sue or not to enforce judgment is given to ome of several persons
liable for same tort, it does not discharge other tortfeasors from liability unless it
so provides, but it reduces claims against others in amount stipulated therein or
amount of consideration paid therefor, whichever is greater, and it discharges tort-
feasor to whom given from liability for contribution.

S.B. 1511—ARNOLD. (Rev. & Tax.) Amends See. 103, R. & T. C., re property
taxation, redefining ‘“‘property” to include all matters and things, real,
personal, and mixed, capable of ownership, rather than capable only of
‘“private” owmership.

g e
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to the insurer waive delivery of a policy and in lieu thereof there shall
be delivered to such owner a written certificate of iusurance setting forth
in hrief form the matiers required by Sec. 381, Ins. C., to be in a poliey.

(Ch. 2032). GRUNNKY. Amends Sec. 1351 and adds Sec. 1332, Ins.
(., re certificates of uuthority for reciprocal and interinsurance ex-
changes.

Requires certificates of autbority for reciprocal or interinsurance ex-
changes to be for indefinite term to expire upon dissolution of orgamiza-
tion, rather than renewable anuually.

Retains required $10 fee for amendment of certificate, specifying that
it be paid in advauce as fee for filing application to amend; and imposes
€10 annual fee in lieu of $10 fee for aunual certificate renewal, with each
sueh fee to Le for term commeucing July 1st and ending June 30th,
beginning on July 1, 1938, to become due on June 1st of each year and
delinquent on and afrer June 15th.

Empowers commissioner, after notice and hearieg, upon determining
that certificated exchange has unot maintained required standard of
solvency or has not paid all required fees and taxes, to order exchange
to comply with such requirements within 30 days of the determination
under penalty of revocation of certificate unless order is stayed by court,
instead of muking these requirements conditions upon aunual renewal of
certificates.

(Ch. 2411). SUTTON. Adds and amends various sees., W. & I. C,
and Gov. C., re public assistance.

Inecreases aid to recipients of aged aid wio under existing law do not
have grant and income sufficient to meet their actual needs, in amount
equivalent to amount of uumer needs up to 816 per month.

Provides for establishment of program of aid to peedy disabled, pre-
seribing amount of aid to be granted, qualifications for recipients, and
procedure for adiministration of program.

(Ch. 1700). ARNOLD. Adds Title 11, Pt. 2, C. C. P, re release of,
and contribution among, joint tortivusors.

Provides, with some exceptions, such right of contribution as to causes
of action accruing on or after January 1, 1938, where one such tort-
feasor has discharged joint judgment or paid more than pro-rata share,
but provides that when right of indemniry exists between such tort-
feasors, there is no right of contribution. Provides that when one or
more persons are held liable solely for tort of aunother, as in respondent
superior, they shall comtribute single pro-rata share, as to which there
may be indemnity between them.

Provides, as to causes of action accruing at such time, that when re-
lease, dismissal, or covenant not to sue or mot to enforce judgment is
riven to one of several persons liable for same tort, it does not discharge
other tortfeasors from liability unless it so provides, but it reduces
claims against others in amount stipulated therein or amount of consid-
eration paid therefor, whichever is greater, and it discharges tortfeasor
to whom given from liability for contribution.

(Ch.1701). ARNOLD. New act, re state lands.

Determines that desecribed state lands comprising a portion of Guada-
lupe Canal in San Mateo County and certain accredited lands along
Gallinas Creek in MIrim—€oumty—to be no longer necessary or useful for
navigation, commerce, and fisheries, and free of public trust for such
purposes.

Authorizes State Lands Commission to sell such lands upon terms,
conditions, reservations, and execptions it deems for best interests of
State and to issue patent to purchaser.

Authiorizes persous claiming interest in accreted lands aleng Gallinas
Creek to bring quier title against State or obtain declaratory relief
determining title.

(Ch. 1077). ARNOLD. Adds Art. §, Ch. 13, Div. 2, Ed. C., to pre-
seribe procedure for withdrawal of joint union high school district from
junior college district under conditions prescribed.

In effect immediately.
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PART |
INTRODUCTION

The Senate Interim Judiciary Comnmittee differs from other interim

. and investigating committees in a rather marked "degree. This com-

mittee seeks to directly co-ordinate its work with the ‘Standing Senate
Committee on Judiciary which meets only during sessions of the legis-
lature. Members of the staff responsible for the routine work of the
Standing Senate Committee on Judiciary have customarily been em-
ployed also by the Senate Interim Judiciary Committee in order that
there might be maximum co-ordination in the consideration of the many
complex problems which are presented to the Members of the Senate.
The Standing Senate Committee on Judiciary is composed entirely of
attorney Members of the Senate, and members of the interim committee
are likewise attorneys chosen from among the larger membership of the
standing committee.

The type of proposed legislation referred to the Senate Committer
on Judiciary during the session is extremely technical in character and
in almost every instance affects the personal liberty or basic property
rights of every citizen of this State. At the same time, the proposed
legislation considered by this committee is, in many instances, not of
the sort that attracts wide public attention and it has, therefore, been
deemed advisable by the California Senate to provide a sereening and
analyzing process prior to consideration of the bills referred to this
committee during the legislative session. To this end, each of the bills
referred to the Senate Committee on Judiciary is analvzed prior o
committee hearing of the bill. Between sessions of the Legislature the
Senate Interim Judiciary Committee gathers information, conduels
surveys, and holds hearings on bills which have been referred to it
by the preceding Legislature or on cerlain proposed legislation likely
to be presented to the succeeding session of the Legislature.

The following is a summary of aclions taken on bills referred to the Senate
Committee on Judiciary during the 1957 Regular Session of the Legislatire:
SENAYE BILLS . ASSEMBLY BILLS
342 Senate bills, including Senante con- 92 Assembly hills, including Assemhly
stitutionnl amendments, Senatfe con- constitutionnl nmendments and As-
current resolutions and Sennte joint aembly coneuwrrent resolutions, were
resolutions were referred to the roferred to the Sennte Cowmmiltee
" Senate Committee on Judicinry. Of on Judiciary, Of this number
_ thia number 206 were given a “do pass’ or "do
168 were given to “do pass’ or “do pass as amended” recomimen-
pass ns amended” recornmenda- dation. Of these
tion. Of these 184 were chaptered.
132 were chaptered. 1 wag refused  passage hy
4 were refused passnge by the Sennte and was re:
the Sennte. turued to cammittee where
3 were re-referred Lo the it remained.®
Sennte Committee on 1 wnr veferred hy the Sen-
Rules. ate to the Commitice on
1 remnined in the Senate Rules [or nassignment to
Committee on Finance. an interim cowmmittee for
study.
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SENATE BILLS—Continved

3 remained on the Senate
inactive file.

14 remnined in the Assembly
committee to which they
lind been assigned,

2 remained on the Assembly
inactive file. ’
0 were pocket vetoed by the
.Governor.
were refused passage by the
Senate Committee on Judici-
ary.
were re-referred to the Senate
Committee on Rules for as-
pignment to an interim com-
mittee for study.
were re-referred to the Senate
Committee on Rules for refer-
ence to nnother standing com-

ASSEMBLY BILLS—Continued

3 remained on the Senate
innctive file.

2 were vetoed hy the Gov-
ernor and the veto was
sustained.

16 were pocket vetoed by the

Governor.
5 were refused pnssnge by the
Senate Committee on Judiei-
ary.

6 were re-referred to the Scnate

Committee on Rules for ns-
signment to an interimm com-
mittee for study.

17 remained in committee.* (Most

of these billa were heard by
the committee but were subse-
quently dropped by the au-
thors.)

mittee.
2 were withdrawn by the Senate
Committee on Rules.

125 remained in cormmittee. (A
number of these bills were
Jicard by the committece but
were subsequently dropped by
the authors.)

In order to give some indication of the volume of worle required of
the judiciary committees of both houses of the Legislature, it is inter-
esting to note that during the 1957 Session 732 bills were intredunced
in the Assembly and referred to the Assembly Judiciary Committee,
and 342 bills were introduced in the Senate and referred to the Senate
Committee on Judiciary.

_ "This current Fourth Progress Report of the Senate Interiin Judieinry
Committee crented by the 1955 Legisleture continues the work of the
Senate Interim Judiciary Committees created in 1949, 1951, and 1953.
It also supplements the work of the 1949, 1951, 1953, and 1955 Sessions
of the California Legislature insofar as the work of the Standing Senate
Committee on Judiciary is concerned.

Because of the large volume of technical bills considered by both the
Senate Interim Judiciary Committee and the Standing Senate Com-
mittee on Judiciary it has not been decmed practical to repeat verbatim
all of the bills presented nor to include in this report a complete tech-
nical explanation as to what each bill sought to accomnplish and its
ultimate fate by amendment or other action. Instead, the committee has
determined to limit the detailed portion of this report to bills which
were presented to the Senate Interim Judiciary Committee, and signifi-
cant bills considered by the Standing Senate Committee on Judiciary.

This report has been prepared according to codes affected, bills spon-
sored by the State Bar of California, the California Law Revision
Commission, the California Land Title Association, the California
Bankers Association, the Distriet Attorneys Association, and significant
bills by various sponsors relating to eminent domain and mechanies’
liens. Where a detailed technical explanation was made available to

SENATE JUDICIARY (OMAMITTEE REPORT i)

the committee by the group sponsoring a partienlar bill that explana-
tion is included in the report. As to the remainder of the bills, briel
explanations have been inscrted for the purpose of clarity, llowever,
readers are cautioned that these explanations were prepared primarily
to give a general indication of what the bill sought to accomplish rather
than to give an exhaustive analysis of the subjeet or the technical efleet
of the bill.

An additional word of caution is also believed to be desirable in vela-
tion to the bills and explanations included in this report. In wmany
instances the original bill was altered substantially after introdustion
or after presentation to the committee and the explanation furnished
may refer to the bill in a form slightly or even substantially diflerent
from the bill in its final form.

Also, the report includes for the first time certain significant bills
on subjects which eame wilhin the jurisdietion of both the Senate and
Assembly Standing Committees on Judiciary during the 1957 Session,
The purpose of including a partial summary of the activities of the
Senate Committee on Judieiary during the session is to further the
co-ordination and correlation of activitics of the interim committee with
those of the standing committee.

It is hoped that the form in which this material is presented witl be
of interest to the Denth and Bar.

Those bills falling within the jurisdiction of the Senate Commitiee
on Judiciary which did not constitute a portion of the legislative pro-
grams of the previously mentioned groups have not been reported on
in full for the reason that the sponsors did not make available to the
committee a detailed analyses of (he purpose of the hills. Tlowever,
in the final portion of the report a brief reference is made to those hills
which were passed by the Legislatuve and which were signed or veltoed
by the Governor. In addition there is ineluded a reference to the bills
which the commillee recommended be assigned Lo an appropriate jn-
terim committee for furlther study,
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For reference purposes the titles of predecessor Senate Interim Judi-
ciary Committee reports’are listed below, together with brlef tables
of contents of matters consxdered by precedent committees in 1951
1952, 1953, nud 1955 | e
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" PROGRESS REPORT OF THE SENATE INTERIM JUDICIARY
sy COMMITTEE, 1951

"'l . TABLE OF CONTENTS

Tteal P’roperty
“ Legislntive Proposals—-—smte Bar of
Californin
" Municipal Courts
Legal BEducation and Admission to the

Introduction
Uniform Laws
Legislative Proposnls—Depnrtment of it
Mental Hygiene " ' o I,‘m‘
AdQult Authority and I’nsans v
Criminal Procedure * ! Bar
Juvenile Lawa ' =+ i RO Recommendntmns for Further Study
l’robntlon and Parole . .. ¢ - "j f . i

. . . . .
ed e e Loyt
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PROGRESS REPORT TO THE LEGISLATURE BY THE SENATE
INTERIM JUDICIARY COMMITTEE, 1952

e R TABLE 'OF CONTENTS

Letter of Tmnsmlttnl R L ! . Amendment of Prolmte Code Section
Accreditation Rule and Bnr il LT 1170
. EExaminations Con B R
I. Accreditation Rule LRI v
II. Bar Examinations
III. Resolution )

Sex Crimes
. The Problem
PR II Suggeated Amendments
SR : A. The Accomplice 1tule Rtelated
' to Sex Crimes
. Qualifientiona of Children as
Yitnesscs

Investigation of Charilies
1. Resolution T
11. Question :

111, Law C. Jury Instruction re Testi-
1V. Yacts mony of Children

V. Recommendations of the D. Detention of Children aa Ma-
Committee terinl Witncsses

B. Sex Crimes and Kidunping

Illegnl Use of Narcoties
Introduction
I. Nature and Scope of the Problem
II. Distinctions and Definitions
III. California Narcotics Statutes !

Statutes
. Sex Crimes nnd Emasculation
. Proceedings for Commitment
of Sex Psychopaths prior te
Conviction of Crime

[=1c]

1V. Suggested Amendments IX1. Recom.mcndutiona of the
V. Recommendations of the Committee
Committee

SECOND PROGRESS REPORT TO THE LEGISLATURE BY THE
SENATE INTERIM JUDICIARY COMMITTEE, 1953

TABLE OF CONTENTS

Letter of Trémsmittnl T 1. October, 1951, Examination
Ttesolution No. 200 (1951) - ) I11. ’rocedure Clmuges in 1952
Introduction and Acknowledgment 111. 1052 Bxaminntions Contrasted

With Oectober, 1951
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1V. Commendaution of I’rogress

October, 1052
(10)
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Investigations of Charities

I. Previous Reports
1I. Further Work of the Committce
A. Hearing of July 14, 1962,
Los Angeles
1. Division of Campaign Ie-
L ceipts
! " 2. Expenditure of Campaign
Receipts
3. Campaign and Administra-
. tive Costs
B. Report of Major Fund Rais-
ing Drive in Los Angeles,
1951
C. DExperience and Procedures of
the Department of Socinl
Servlce, City of I.os Angeles
1. Testimony of Ilvelyn
Spaulding, General Man-
ager
2. Documents Pertaining to
Charitable Solicitation in
the City of Los Angeles
3. Other Documents
4. Organizations Filing Ap-
plications for Charitable
Solicitations in the City
of T.os Angcles
! D. Experience and Procedures of
_the Department of Socinl
Welfinre, Stnte of California
II1. Recommendations and
Conclusions

Compacative Negligence

1. Introduetion
A. Assembly Dl No. 20688 by
Mr. Rosenthnl
B. Assembly DBill No. 1310 by
Mr. Smith
Q. Assembly Rill No. 3200 by
Messra. Condon and Hagen
D. Senate Bill No. 1768
II. Annlysis of Legislative Counsel
111. Report of the Conference Com-
mittee of the State Dar of Cali-
+ - - fornia
IV. Report of the Cnlifornin Stnte
Chamber of Cominerce
V. Arguments in Favor of the
Adoption of the Doctrine of
“Comparative Negligence” in
Californin
VI. Recommendantions and
* Conclusions
A. Necommended Statute
B. Dnglish Statute
~ C. Federal Bmployer'a Liability
Act

Retirement of Judges
1. The Inquiry
II. Conclusions
IIL. Recommendations

Illegnl Use of Nnrcotica

I. Previous Neports
II. Further Work of the Committee
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SENATT BILL ' No. 1510

Introduced by Senators Arnold, Short, Cunningham, and Busch

January 22, 1957

REFERRED TQ COMMITTEE ON JUDICIARY

An act to add Tille 11 to Part 2 of the Code of Civil Procedure,
relating to releases from and contribulion among joint lori-
feasors. .

The people of the State of California do enact as follows:

1 Secrion 1. Title 11 is added to Part 2 of the Code of Civil
2 Procedure, to read:

3 .

4 TITLE 11. RELEASES FROM AND CONTRIBUTION
g AMONG JOINT TORTFEASORS

7 875. (a) Where a money judgment has been rendered
8§ jointly against two or more defendants in a tort action there -
9 shall be a vight of contribution among them as hereinalter
10 provided.
11 (1) Such right of contribution shall be administered in ac-
12 cordance with the prineciples of equity.
13 (¢) Such right of contribution may be enforced only after

14 one tortfeasor has, by payment, discharged the joint judgment
15 or has paid more than his pro rata shave thereof. It shall be
16 limited to the excess so paid over the pro rata share of the
17 person so paying and in no event shall any tortfeasor be com-
18 pelled to make contribution beyond his own pro rata share of
10 the entire judgment.

20 (@) There shall be no right of contribntien in favor of any
v1 tortfeasor who has intentionally injured the injured person.
29 (e) A liability insurer who by payment has discharged the
93 liability of a jndgment tortfeasor shall be subrogated to his
94 right of contribution.

95 (£) "This title shall not impair any right of indemmity under
oG existing law, and where one judgment tortfeasor is entitled to
97 indemnity from another there shall be noe right of contribution
between them,
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876. (a) The pro rata share of each judgment tortfeasor
shall be determined by dividing the entire judgment equally
among all of them.

(b) Where one or more persons are held liable solely for
the tort of another, as in the casc of the liability of a master
for the tort of his servant, they shall contribute a single pro
rata share, as to which there may be indemnity between them.

877. Where a release or a covenant not to sue or ot to en-

force judgment is given to one of two or more persons liable
10 for the same tort—
11 (a) It shall not discharge any other such tortleasor fromn
12 liability uuless its terms so provide, but it shall reduce the
13 claims against the others in the amount stipulated by the re-
14 lease or the covenant, or in the amount of the consideralion
15 paid for it which ever is the greater; and

OO =10 Ul oo

16 (b) It shall discharge the tortfeasor to whom it is given
17 from all liability for any contribution to any other tortfeasors.
18 878. Judgment for contribution may be entered by one

19 judgment tortfeasor against other judgment tortfeasors by
20 motion upon notice. Notice of such motion shall be given Lo
91 all parties in the action, including the plaintift or plaintills, at
99 least 10 days before the hearing thereon. Such notice shall be
23 accompanicd by an aflidavit gelling forth any information
. 94 which the moving party may have as to the assets of defend-
95 ants available for satisfaction of the judgment or claim for
o6 contribution.
27 879. 1f any provision of this title or the application thereof
98 to any person is held invalid, such invalidity shall not afect
99 other provisions or applications of the act which can be given
30 effect without the invalid provision or application and to this
31 end the provisions of this litle are declared to be severable.
39 80. "This title shall become cllective as Lo causes of aclions
33 accruing on or afler January 1, 1958,

As introduced, the State Bar explained the purpose of this bill as

follows:
Explanation to Interim Committee

Contribution Among Judgment Joint Tortfeasors

The State Bar sponsored legislation on this subject at the 1955
Session (S. B. 412). Several hearings were held before the Senate
Committee on Judiciary. No objections to the principle of the bill
were expressed, but two suggestions as to the form of the bill
were made. The bill was finally referred to the Senate Interim
Judiciary Committee for study.

The two suggestions regarding the form of the bill were:

(1) The original bill did not provide for the eflfect to be given
a covenant not to enforce judgment, or a release, given to one of
the several judgment joint. tortfeasors.

This is now covered in Secction 877 of the revised proposed bill.

(2) There was also the suggestion that one judgment joint
tortfeasor should not be permitted to enforce contributions against
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another unless and until the plaintiff in the case had been paid in
full, or at least had executed a satisfaction of judgment.

However, there was an objection to this suggestion for the reason
that the plaintiff after compelling judgment debtor ‘“A’’ to pay
all that he possesses and more than his share, for example, could
by collusion with the other judgment debtor ‘‘B’’ take less than
full payment and thus leave ‘A’’ without a right of contribution
from '‘B.’’

The proposed solution to this problem is to permit enforcement
of the right of contribution prior to payment in full, but to provide
that notice of the motion for enforcement of contribution shall be
served upon the holder of the judgment, which notice shall be
accompanied by an affidavit setting forth any information which

, the moving party may have as to the assets of the other judgment

Jjoint tortfeasor available for satisfaction of the judgment or claim
for contribution. 1

L . Explanatlon to Standing Committee
Under the common law there is no contribution between joint
tortfeasors. Qne of several joint tortfeasors may be foreed to pay
the whole claim for the damages caused by them yet he may not
recover from the others their pro rata share of the claim. Cali-
fornia follows this rule. (Dow v. Sunset Tel. & Tel. Co. (1921) 162
Cal. 136 and cases there cited; see T'uft, Contribution Between
JO}nt Tortfeasors (1936) 24 Cal. Law Rev. 546.) The purpose of

this bill is to lessen the harshness of that doctrine.
The ancient basis of the rigid rule against contribution in this
type of case is the policy that the law should deny assistance to
tortfeasors in adjusting losses among themselves because they are

- wrongdoers and the law should not aid wrongdoers. But this over-

gmphasizea the supposed penal character of liability in tort; it
ignores the general aim of the law for equal distribution of ecommon
b.urdeps and of the right of recovery of contribution in various
situations, e.g., among cosureties. It ignores also the fact that most
tort liability results from inadvertently caused damage and leads

. to the punishment of one wrongdoer by permitting another wrong-

doer to profit at his expense.

.Son}e American jurisdietions have recognized the right of con-

tnbutlop among joint tortfeasors without a statute: District of
Columbia, Minnesota, Pennsylvania (before statutes), Tennessee
(before statutes), Wisconsin, and (possibly) Maine.
) Eight states have statutes whieh, as in the proposed bill, are
limited to contribution among joint judgment defendants: Dela-
ware, Michigan, Mississippi, Missouri, New York, North Carolina,
T'exas, and West Virginia, :

A pumber of states have adopted statutes which declare broadly
the right of contribution while other states have adopted variations
of the contribution act sponsored in 1939 by the National Confer-
ence of Commissioners on Uniform Laws but which has been

_withdrawn for further study.
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According to the Report of the Special Committee on Review of
Uniform Joint Tortfeasors Act of the National Conference of Com-
missioners on Uniform Laws (1953 Ilandboolk, p. 278), ‘‘contribu-
tion among joint tortfeasors is now in effect, in one form or another,
in about half of the states.”’

The proposed statute applies only to the case where a moncy
judgment has been rendered against two or more defendants
jointly. Like the New York stalute, il covers only contribution
among judgment tortfeasors, In order for one judgment tort{easor
to enforce a right of contribution he must, by payment, discharge
the joint judgment or pay more than his pro rata share (Sce.
875(c)). The pro rata share is determined by dividing the entire
judgment equally (Sec. 876(a)), but the measure also provides that
‘‘where one or more persous arc held liable solely for the tort of
another, as in the case of the liability of a master for the tort of his
servant, they shall contribute a single pro ratn share, as to which
there may be indemnity between them.’’ (Sece Martindale v. driffin,
233 App. Div. 517, 253 N. Y. 8. 578 (1931), affirmed in 259 N. Y.
530, 182 N. I&. 167 (1932) applying the New Yorlk statute.)

The right of contribution is denied the tortfeasor ““who las
intentionally injured the injured person’’ (Sec. 875(d)). In Lthis
respect the statute retains the original rule on contribution, the
doctrine having its inception in a case involving intentional joint
tortfeasors (Merryweather v. Nizon (1799) 8 Term Report 186).

Certain problems inherent in the formulation of a statute on
contribution, such as subrogation of liability insurers, indemnity,
vicarious liability, and the application of equitable principles, are
covered by the statute. Thus, Section 875(e) expressly provides for
subrogation where the liability insurer by payment has dischm:gcd
the judgment in order to malke it clear that the right of cor'\l;rllm-
tion is not limited to the insured. The right of indemnily 1s pre-
served and there is no right of contribution where one tortfeasor
is entitled to indemnity from another (Sce. 875(f)). In the case
where the master is liable for the tort of his servant undey the
doctrine of respondeat superior, the servant could have no justi-
fiable claim to contribution from the master and the master has the
greater right to full indemuity. _ )

The procedure applicable is provided by Section 877, which
provides for entry of judgment for contribution by motion upon
notice.

In order to provide ample opportunity for knowledge of the
statute and to make it applicable prospectively, it is provided that
the measure ‘‘shall become effective as to canses of action accruing
on and after January 1, 1958,"" in lieu of the earlicr normal eflec-
tive date under constitutional provisions.

Senate Bill No. 1510 was amended in the Senate on April 30th and

May 1st and in the Assembly on May 17th. As finally passed, the bill
reads as follows:
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§'¥khiif i 7nCHAPTER 1700
as BT Loy 'r;'__,' '.'é."'t Lo

it An act to add Title 11 to Part. 2 bf the Code of Civil Procedure,

s in relating to releases from and contribution among joint tort-

'v":: P :
.. Spomon 1. Title 11 is added to Part 2 ivi
L Prossdure. by sout . Part 2 of the Code of Civil

" feasors. Pt

" The pef)ple of the Stat.e'of California do enact as follows:

[ . i

. : TITLE 11.. RELEASES FROM AND CONTRIBUTION

AMONG JOINT TORTI'EASORS

875 -(n). Where a money judgment has been rendered
Jl(m;ltly agam.st two or more defendants in a tort action there
; ;'t(;vidbe(il .ﬂ'jxght of contribution among thein as hereinafter

(b) Such right of contribution shall be administered in ac-
cordance with the principles of equity.

‘(e) Such right of contribution may be enforced only after
one tortfefasor has, by payment, discharged the joint judgment
or has paid more than his pro rata share thereof. It shall be

_ limited to the excess so paid over the pro rata share of the
person so paying and in no event shall any tortfeasor be com-
. pelled to make contribution beyond his own pro rata share of
- the entire judgment. . . -.
(d) There shall be no right of contribution in favor of any
. tortfeasor who has intentionally injured the injured person.

) (('e)_ A liability insurer who by payment has discharged the
lmbght).' of n tortfeasor judgment debtor shall be subrogated

to his right of contribution, -

(i') This title shall not impair any right of indemnity under
existing law, and where one tortfeasor judgment debtor is en-
titled to indemnity from another there shall be no right of
contribution between them., ... ’

(g) This title ‘shall not impair the right of a plaintiff to

. “salisfy a judgment in full as against any tortfeasor judgment

debtor. . . Gt )

876. (a) The pro rata share of each tortfeasor judgment
debtor shall be determined by dividing the entire judgment
equally among all of them. ,

.. (b) Where one or more persons arc held liable solely for
the tort of one of them or of another, as in the case of the
.lmbll!ty of a master for the tort of his servant, they shall
contribute a single pro rata share, as to which there may be
indemnity between them. = '

877. Where a release, dismissal with or without prejudice
or a covenant not to sue or not to enforee judgment is given’
in good faith before verdiet or judgment to one or more of a
number of tortfeasors claimed to be liable for the same tort—

SENATE BILL
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(a) It shall not discharge any other such tortfeasor from
liability unless its terms so provide, but it shall reduce the

i claims against the others in the amount stipulated by the re-

lease, the dismnissal or the covenant, or in the amount of the
consideration paid for it whichever is the greater; and

(b) It shall discharge the torefeasor to whom it is given
from all liability for any contribution to any other tortfeasovs.

878. Judgment for contribution may be entered by one
tortfeasor judgment debtor against other tortfeasor judgment
debtors by motion upon notice. Notice of such motion shall be
given to all parties in the action, including the plantiff or
plaintiffs, at least 10 days before the hearing thercon. Such
notice shall be accompanied by an affidavit sctling forth any

“ information which the moving party may have as to the assets

of defendants available for satisfaction of the judgment or
claim for contribution.

879. If any provision of this title ov the applieation thereof
to any person is held invalid, such invalidity shall not aflect
other provisions or applications of the title which can be given
effect without the invalid provision or application and to this
end the provisions of this title are declared to be severable.

880. 'This title shall become effective as to causes of action

aceruing on or after January 1, 1958.

No. 827

T

In-troduced by 8cnators Cunningham, Arnold, Beard, Richards, Dor-

sey, and Short

January 17, 1957

REFERRED TO COMMITTEE ON JUDICIARY

An act to amend Sections 956 and 988h of the Code of Civil
Procedure, relating to appeal and review n civil aclions.

The people of the State of Californ ia do enact as follows:

amended to read:
956,
view the verdict or decision, and any
proceeding,
I 5 I Ak A
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Sperion 1. Section 956 of the Code of Civil Procedure is

Upon an appeal from a judgment the court may re-
intermediate ruling,

order or deecision which involves the merits or

whinh snhetantially aflinie



SEN@%"M Eﬁ’»ﬁﬁmﬁa M@ 1670

SRS, "ﬁim‘?ﬁrm‘ il ""’Lﬁxi“ {iAk '@ﬂ Nl "m‘m_;.

*'IE i e i f
s HAW ER 2 1957
b
i . i3
: . Dute.. ... LIUN_B l.%"“ e e
imon scatd, ot-al o e v s
. SERINS « 1Y,
% ) —Legistutive Counsel ... o f_‘:{ f-:;lmrncy General . e
| RECEIVER——Z — 1857 | HEFON‘MHNMTMM
\ y —Afiliaced Teacher Org of LA [T} ~=Adjutant General ... . . []
’ LAST DAY /7 1957 —Agriculrural Council..oooer LJ -~Azronautics Comrnission —. ..__ r]
. 77 —Aumnerican Lchmn ——l\grlcultun: r
3 -
) e Y2 gy Atz § S{itkhien [M; fie Yad .
; ACTION QOF 74{__ ) —Association of Cas. & Surety Cos. [ _—}}!\::Il;';h lé ﬂelh At [,nrm'i
i GOVERNOR 1957 —Automobile Club of So. Calif..._ [ 4;Mmm1%“3;u1ﬁh‘““
¥ —Board of Sup________ n e
b ‘ pard of Sup Ccunry D) ---Civil Defense. .

ELE S A PR _.f.l L AREL LJ.L“"”

—Calif. Assn. of Hwy. Pateolmen [
—Calif. Assn. of Insurance Agenes [

Wy
rl
|
—-Compensition (naunm.c TJnd -0
)
]
[
W]

—Calif. Congress of 1. znd T. . O ~Conteoller . ... .. .. __
—California Farm Bureau ch._.._. - - .zorporanun Commnssmmr
—California Farmers . . .o [ —orrecrions . . .
—Calif. Insurnpce Cos. ... .. S| -~Criminaf le.nu.ﬁcauon —
—Calif. Manufactucers Assn. ... [] —EJucztion ... ... .. .
—Calif. Newspapers Association . [ ~-|:r|p|0w'es ]‘ﬂ."n ent.

—California Real Estate Assn.......
—~California Retailers Assn.. .
—Califoraix Savings and Loan L. ..
—California School Board Assn......
~-California State Auto. Assn. ...
—Calif. State Chamber of Con., ...
—LCalifornia State Fed. of Labar ...
—California Seate Sheriff’s Assn.....
—California Taxpayers Assn....__
—California Teachers Associatien.
—Calif. West. Srates Life Iss. Co.
~CIO oL
—County Assessors ... ...
—County Clorks’ Association ...
—LCounty Supervisors Association_
—~Ceunty Tax Collectors Asst..... .
—CSEA,
—Dissbled American Veterans .
—Distcice Attorneys Asen. . ..
—Grand Jury—.________County [}

r

000300 010000000000040

—-Irrigation Districts Association_ [,
—Judges, Marshals and Con. Amni. 7]
. league of Ca.hfomn_'Cm.s ],

—Caploymene .. .
—I'qu:liza(io.\ e e
—Finance ... .
-—Fire M:nhal
—-Fish and ("amc
—PFranchise Tax Board. e
—~Highway Pacrol .. . J—
~-Tndustrial Accldent Commnnnn
—TIudusirial Relacions.... ... ...
~—Inswanes L
-=Judicial Council ......... ...
—-Legitiative Anditor. ..

1]
(8}
a
0
O
O
0
(]
—L&w Revision Cemmission. ....... (J
(]
0
Cl
0
J
(m}
a
B

~Menral Hygiens .. ... .. __ ...
—Mator Vehicles...
—Natural Resources. ............ ...

—Personnel Board. ... .. {
—-Professional and Voc. Seds.. - ..
—Public Health_ _._______.__ —
~—Public Utilitias Commission. ..

-l’ﬁh!_ic’ Worle e G
S Btate .

~—Vererans Affzirs

et B ﬂmm\(,qnu;a.!-ﬂ;nd_ u




434

To:  Honorable Goodwin J. Knight Bill Report
Governor of California

From: Office of the Attorney General S. B. No. 1510

By B. Franklin Walker

Deputy Attorney General June 12 » 1957,

We have examined the above bill and find no substantial
legal objection therato.

ﬁ Fraribben Wathesr.

S1133 3-97 XM 8PP0
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REPORT ON SENATE BILL NO. 1510. ARNOLD.

SUMMARY : Adds Title 11, pt. 2, C.C.P., re release

of, and contribution among, Jjoint tortfeasors.
Provides, with some exceptions, such right

of contribution as to causes of action accruing

feasor has discharged joint Judgment or paid more
than pro-rata share, but provides that when right
of indemnity exists between such tortfeasors,
there 1s no right of contribution. Provides that
when one or more beérsons are held liable Solely
for tort or another, as in respondent Superior,
they shall contribute single pro-rata share, as
to which there may be indemnity between them.

Provides, as to causes of action accruing
at such time, that when release, dismissal, or
covenant not to sue or not to enforce Judgment ig

tort, it does not discharge other tortfeasors fronm
liability unless it so provides, but it reduces
claims against others in amount stipulated therein
or amount of consideration paid therefor, which-
ever 1is greater, and it discharges tortfeasor to
whom given from'liability for contribution.

FORM: Approved. TITLE: Approved.

CONSTITUTIONALITY: Approved.

Ralph N. Kleps
Legislative Counsel
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SENATE BILL - ~ No. 1395

Introduced by Senator Kopp

March 6, 1987

An aét to amend Section 1432 of the Civil Code, and to
amend Sections 877 and 877.6 of the Code of Civil Procedure,
relating to settlements. _ T

LEGISLATIVE COUNSEL'S DIGEST

SB 1395, as introduced, Kopp. Settlement: co-obligors.

Under existing law, in an action against multiple tortfeasors,
if one or more of the alleged tortfeasors settles the action in
good faith, it does not discharge the other tortfeasors but
reduces the claims against them by the amount stipulated in
the settlement or the consideration paid for it, whichever is
greater, and it discharges the settling tortfeasor from liability
for contribution to other tortfeasors.

This bill would extend those provisions to cover co-obligors
mutually subject to contribution rights, unless the co-obligors
have expressly agreed to apportionment of liability.

It would not apply to co-obligors with respect to a contract
made prior to January 1, 1988.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

- SECTION 1. Section 1432 of the Civil Code is
amended to read:

1432. A Except as provided in Section 877 of the Code
of Civil Procedure, a party to a joint, or joint and several
obligation, who satisfies more than his share of the claim
against all, may require a proportionate contribution
from all the parties joined with him.

SEC. 2. Section 877 of the Code of Civil Procedure is
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amended to read:

877. Where a release, dismissal with or without
prejudice, or a convenant not to sue or not to enforce
judgment is given in good faith before verdict or
judgment to one or more of a number of tortfeasors
claimed to be liable for the same te=t tort, or to one or
more other co-obligors mutually subject to contribution
rights, it shall have the following effect:

(a) It shall not discharge any other such tertfeaser
party from liability unless its terms so provide, but it shall
reduce the claims against the others in the amount
stipulated by the release, the dismissal or the covenant,
or in the amount of the consideration paid for it
whichever is the greater : and .

(b) It shall discharge the tertfeaser party to whom it
is given from all liability for any contribution to any other
tortfeasers parties.

(c) This section shall not apply to co-obligors who have
expressly agreed in writing to an apportionment of
liability for losses or claims among themselves.

(d) This section shall not apply to a release, dismissal
with or without prejudice, or a covenant not to sue or not
to enforce judgment given to a co-obligor on an alleged
contract debt where the contract was made prior to
January 1, 1988.

SEC. 3. Section 877.6 of the Code of Civil Procedure
is amended to read:

_ 877.6. (a) Any party to an action wherein it is alleged
that two or more parties are joint tortfeasors or
co-obligors on a contract debt shall be entitled to a
hearing on the issue of the good faith of a settlement
entered into by the plaintiff or other claimant and one or
more alleged tortfeasors or co-obligors, upon giving
notice thereof in the manner provided in Sections 1010
and 1011 at least 20 days before the hearing. In addition,
the notice may be served by mail pursuant to Section
1012, but in those cases the period of notice shall be at
least 25 days if the place of address is within the State of
California, at least 30 days if the place of address is outside
the State of California but within the United States, and

(800) 666-1917
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at least 40 days if the place of address is outside the United
States. Upon a showing of good cause, the court may
shorten the time for giving the required notice to permit
the determination of the issue to be made before the
commencement of the trial of the action, or before the
verdict or judgment if settlement is made after the trial
has commenced. ,

(b) The issue of the good faith of a settlement may be
determined by the court on the basis of affidavits served
with the notice of hearing, and any counteraffidavits filed
in response thereto, or the court may, in its discretion,
receive other evidence at the hearing.

(c) A determination by the court that the settlement
was made in good faith shall bar any other joint tortfeasor
or co-obligor from any further claims against the settling
tortfeasor or co-obligor for equitable comparative
contribution, or partial or comparative indemnity, based
on comnparative negligence or comparative fault.

(d) The party asserting the lack of good faith shall
have the burden of proof on that issue.

(e) When a determination of the good faith or lack of
good faith of a settlement is made, any party aggrieved
by the determination may petition the proper court to
review the determination by writ of mandate. The
petition for writ of mandate shall be filed within 20 days
after service of written notice of the determination, or
within such additional time not exceeding 20 days as the
trial court may allow. :

(1) The court shall, within 30 days of the receipt of all
materials to be filed by the parties, determine whether or
" not the court will hear the writ and notify the parties of
its determination.

(2) If the court grants a hearing on the writ, the
hearing shall be given special precedence over all other
civil matters on the calendar of the court except those
matters to which equal or greater precedence on the
calendar is granted by law.

The running of any period of time after which an action
would be subject to dismissal pursuant to Section 583 shall
be tolled during the period of review of a determination
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1 pursuant to this subdivision.

(800) 666-1917

/' LEGISLATIVE INTENT SERVICE

Y/



AMENDED IN SENATE MAY 28, 1987
SENATE BILL S No. 1395

' Introduced by Sgnator Kopp

‘March 6, 1987 -

An act to amend Seetior 1433 Sections 1432 and 1543 of the
Civil Code, and to amend Sections 877 and 877.6 of the Code
of Civil Procedure, relating to settlements. -

LEGISLATIVE (;JOUNSEL'Sl DIGEST :
SB 1395, as amended, Kopp. Settlement: co-obligors.

Under existing law, in an action against multiple tortfeasors,
if one or more of the alleged tortfeasors settles the action in

good faith, it does not discharge the other tortfeasors but -

reduces the claims against them by the amount stipulated in
the settlement or the consideration paid for it, whichever is
greater, and it discharges the settling tortfeasor from liability
for contribution to other tortfeasors. . _

This bill would extend those provisions to cover co-obligors
mutually subject to contribution rights, unless the co-obligors
have expressly agreed to apportionment of liability.

. It would not apply to co-obligors with respect to a contract
made prior to January 1, 1988. :

- Vote: majority. ppropriation: no. Fiscal committee: no.
State-mandated local program: no. -

- The people of the State of California do enact as follows:

'SECTION 1. Section 14372  of the Civil Code is
amended to read:

. 1432, Except as provided ini Section 877 of the Code
of Civil Procedure, a party toa joint, or joint and several
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against all, may require a proportionate contribution
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~from all the parties joméd with him. . : :
SEC 1.5. Section 1543 of the Civil Code is amended

to read: _

1543. A release of one of two or more joint debtors
does not extinguish the obligations of any of the others,
unless they are mere guarantors; nor does it affect their
right to contribution from him or her, except as provided
in Section 877 of the Code of Civil Procedure. -

SEC. 2. Section 877 of the Code of Civil Procedure is
amended to read: :

877. Where a release, dismissal with or without
prejudice, or a convenant not to sue or not to enforce

judgment is given in good faith before verdict or
" judgment to one or more of a number of tortfeasors

claimed to be liable for the same tort, or to one or more
other co-obligors mutually subject to contribution rights,

it shall have the following effect:

“(a) It shall not discharge any other such party from
liability unless its terms so provide, but it shall reduce the
claims against the others in the amount stipulated by the
release, the dismissal or the covenant, or in the amount

. of the consideration paid for it whichever is the greater.
(b) It shall discharge the party to whom it is given.

from all liability for any contribution to any other parties.
(c) This section shall not apply to co-obligors who have

expressly agreed in writing to an apportionment of "

liability for losses or claims among themselves.
(d) This section shall not apply to a release, dismissal
with or without prejudice, or a covenant not to sue or not

to enforce judgment given to a co-obligor on an alleged
- contract debt where the contract was made prior to

January 1, 1988. )
SEC. 3. Section 877.6 of the Code p_f Civil Procedure

"is amended to read:

~ 877.6. (a) Anyparty to an action wherein it is alleged
that two or more parties are joint tortfeasors or
co-obligors on a contract debt shall be entitled to a

hearing on the issue of the good faith of a séttlement
entered into by the plaintiff or other claimant and one or

more alleged tortfeasors’ or’ co-obligors, upon giving

1
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noticé thereof in the man.nel" prbvided in Sections 1010
and 1011 at Jeast 20 days before the hearing. In addition,
the notice may be served by mail pursuant to Section

1012, but in those cases the period of notice shall be at
least 25 days if the place of address is within the State of

California, at least 30 days if the place of address is outside
the State of California but within the United States, and
atleast 40 days if the place of address is outside the United
States. Upon a showing of good cause, the court may
shorten the time for giving the required notice to permit
the determination of the issue to be made before the
commencement of the trial of the action, or before the
verdict or judgment if settlement is made after the trial
has commenced. - ' '

(b) The issue of the good faith of a settlement m'ay be

determined by the court on the basis of affidavits served
with the notice of hearing, and any counteraffidavits filed

"in response thereto, or the court may, in its discretion,

receive other evidence at the hearing.
~ (c) A determination by the court that the settlement
was made in good faith shall bar any other joint tortfeasor
or co-obligor from any further claims against the settling
tortfeasor or co-obligor for equitable comparative
contribution, or partial or comparative indemnity, based
on comparative negligence or comparative fault. :
(d) The party asserting the lack of good faith shall
have the burden of proof on that issue. L
(e) When a determination of the good faith or lack of

good faith of a settlement is made, any party aggrieved

by the determination may petition the proper court to
review the determination by writ of mandate. The

_ petition for writ of mandate shall be filed within 20 days

after service of written notice of the determination, or
within such additional time not exceeding 20 days as the
trial court may allow.

(1) The court shall, within 30 days of the feceipt ofall

materials to be filed by the parties, determine whether or

“not the court will hear the writ and notify the parties of

its determination.

(2) If the court grants a hearing on the writ, the
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The running of any period of time after which an action

“would be subject to dismissal pursuant to Section 583 shall
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pecial precedence over all other
‘civil matters on the calendar of the court except those

matters to which equal or greater precedence on the

be tolled during the period of review of

] a determination
pursuant to this subdivision. "
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Senate Bill No. 1395

Passed the Senate June 11, 1987

Secretary of the Senate '

Passed the Assembly August 31, 1987

Chief Clerk of the Assembly

" This bill was received by the Governor this __ | ' |
day of , 1987, at _ o'clock __ .

Private Secretary of the Governor

| c, ‘ _l -
EXHIBIT |3

’
2%%

.y

/ LEGISLATIVE INTENT SERVICE

(800) 666-1917 -

LTI _



SB 1395 —_9

CHAPTER

An act to amend Sections 1432 and 1543 of the Civil
Code, and to amend Sections 877 and 877.6 of the Code
of Civil Procedure, relating to settlements.

LEGISLATIVE COUNSEL’S DIGEST
SB 1395, Kopp. Settlement: co-obligors. -
Under existing law, in an action against multiple
tortfeasors, if one or more of the alleged tortfeasors settles
"the action in good faith, it does not discharge the other
tortfeasors but reduces the claims against them by the
amount stipulated in the settlement or the consideration

paid for it, whichever is greater, and it discharges the

settling tortfeasor from liability for contribution to other
tortfeasors.

This bill would extend those provisions to cover
co-obligors mutually subject to contribution rights, unless
the co-obligors have expressly agreed to apportionment
of liability. ' _

It would not apply to co-obligors with fespect to a
contract made prior to January 1, 1988.

The peop]é of the State of California do enact as follows:

SECTION 1. Section 1432 of the Civil Code is
amended to read: :

1432. Iixcept as provided in Section 877 of the Code
of Civil Procedure, a party to a joint, or joint and several
obligation, who satisfies more than his share of the claim
against all, may require a proportionate contribution
from all the parties joined with him.

SEC. 1.5. Section 1543 of the Civil Code is amended
to read:

1543. A release of one of two or more joint debtors
does not extinguish the obligations of any of the others,
unless they are mere guarantors; nor does it affect their
right to contribution from him or her, except as provided
in Section 877 of the Code of Civil Procedure.

SEC. 2. Section 877 of the Code of Civil Procedure is

a7 =n
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amended to read:

877. Where a release, dismissal with or without
prejudice, or a convenant not to sue or not to enforce
judgment is given in good faith before verdict or

- judgment to one or more of a number of tortfeasors

claimed to be liable for the same tort, or to one or more
other co-obligors mutually subject to contribution rights,
it shall have the following effect:

(a) It shall not discharge any other such party from
liability unless its terms so provide, but it shall reduce the
claims against the others in the amount stipulated by the
release, the dismissal or the covenant, or in the amount
of the consideration paid for it whichever is the greater.

(b) It shall discharge the party to whom it is given
from all liability for any contribution to any other parties.

(c) Thissection shall not apply to co-obligors who have
expressly agreed in writing to an apportionment of
liability for losses or claims among themselves.

(d) This section shall not apply to a release, dismissal
with or without prejudice, or a covenant not to sye or not
to enforce judgment given to a co-obligor on an alleged
contract debt where the contract was made prior to
January 1, 1988. _

SEC. 3. Section 877.6 of the Code of Civil Procedure
is amended to read: '

877.6. (a) Any partyto an action wherein it is alleged

that - two or more parties are joint tortfeasors or .

co-obligors on a contract debt shall be entitled to a
hearing on the issue of the good faith of a settlement
entered into by the plaintiff or other claimant and one or
more alleged tortfeasors or co-obligors, upon giving
notice thereof in the manner provided in Sections 1010
and 1011 at least 20 days before the hearing. In addition,
the notice may be served by mail pursuant to Section
1012, but in those cases the period of notice shall be at
least 25 days if the place of address is within the State of
California, at least 30 days if the place of address is outside
the State of California but within the United States, and
at least 40 days if the place of address is outside the United
States. Upon a showing of good cause, the court may
shorten the time for giving the required notice to permnit
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the determination of the issue to be made before the

- commencement of the trial of the aclion, or before the
verdict or judgment if settlement is made after the trial
has commenced.

(b) The issue of the good faith of a settlement may be
determined by the court on the basis of affidavits served
with the notice of hearing, and any counteraffidavits filed
in response thereto, or the court may, in its discretion,
receive other evidence at the hearing.

(c) A determination by the court that the settlement
was made in good faith shall bar any other joint tortfeasor
or co-obligor from any further claims against the settling
tortfeasor or co-obligor for equitable comparative
contribution, or partial or comparative indemnity, based
on comparative negligence or comparative fault. -

(d) The party asserting the lack of good faith shall
have the burden of proof on that issue.

(e) When a determination of the good faith or lack of -

good faith of a settlement is made, any party aggrieved
by the determination may petition the proper court to
review the determination by writ of mandate. The
petition for writ of mandate shall be filed within 20 days
after service of written notice of the determination, or
within such additional time not exceeding 20 days as the
trial court may allow.

(1) The court shall, within 30 days of the receipt of all
materials to be filed by the parties, determine whether or
not the court will hear the writ and notify the parties of
- its determination. -

(2) If the court grants a hearing on the writ, the

hearing shall be given special precedence over all other -

civil matters-on the calendar of the court except those
matters to which equal or greater precedence on the
calendar is granted by law. :

The running of any period of time after which an action
would be subject to dismissal pursuant to Section 583 shall

be tolled during the period of review of a determination
pursuant to this subdivision. :
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Approved

, 1987

Governor
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Senate Bill No. 1395

CHAPTER 677

An act to amend Sections 1432 and 1543 of the Civil Code, and to
amend Sections 877 and 877.6 of the Code of Civil Procedure, relating
to settlements.

[Approved by Governor September 16, 1987. Filed with
Secretary of State September 16, 1987.]

LEGISLATIVE COUNSEL’S DIGEST

SB 1395, Kopp. Settlement: co-obligors.

Under existing law, in an action against multiple tortfeasors, if one
or more of the alleged tortfeasors settles the action in good faith, it
does not discharge the other tortfeasors but reduces the claims
against them by the amount stipulated in the settlement or the
consideration paid for it, whichever is greater, and it discharges the
settling tortfeasor from liability for contribution to other tortfeasors.

This bill would extend those provisions to cover co-obligors
mutually subject to contribution rights, unless the co-obligors have
expressly agreed to apportionment of liability.

It would not apply to co-obligors with respect to a contract made
prior to January 1, 1988.

The people of the State of California do enact as follows:

SECTION 1. Section 1432 of the Civil Code is amended to read:
1432. Except as provided in Section 877 of the Code of Civil
Procedure, a party to a joint, or joint and several obligation, who
satisfies more than his share of the claim against all, may require a
proportionate contribution from all the parties joined with him.
SEC. 1.5. Section 1543 of the Civil Code is amended to read:
1543. A release of one of two or more joint debtors does not
extinguish the obligations of any of the others, unless they are mere
guarantors; nor does it affect their right to contribution from him or
her, except as provided in Section 877 of the Code of Civil Procedure.
SEC. 2. Section 877 of the Code of Civil Procedure is amended
to read: :
877. Where a release, dismissal with or without prejudice, or a
conivenant not to sue or not to enforce judgment is given in good
faith before verdict or judgment to one or more of a number of
tortfeasors claimed to be liable for the same tort, or to one or more
other co-obligors mutually subject to contribution rights, it shall have
the following effect:
(2) Itshall not discharge any other such party from liability unless
its terms so provide, but it shall reduce the claims against the others
in the amount stipulated by the release, the dismissal or the
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covenant, or in the amount of the consideration paid for it whichever
is the greater.

(b) Itshall discharge the party to whom it is given from all liability
for any contribution to any other parties.

(¢) This section shall not apply to co-obligors who have expressly
agreed in writing to an apportionment of lability for losses or claims
among themselves.

(d) This section shall not apply to a release, dismissal with or
without prejudice, or a covenant not to sue or not to enforce
judgment giventoa co-obligor on an alleged contract debt where the
contract was made prior to January 1, 1988,

SEC. 3. Section 877.6 of the Code of Civil Procedure is amended
to read:

877.6. (a) Any party to an action wherein it is alleged that two
or more parties are joint tortfeasors or co-obligors on a contract debt
shall be entitled to a hearing on the issne of the good faith of a
settlement entered into by the plaintiff or other claimant and one or

more alleged tortfeasors or co-obligors, upon giving notice thereof in -

the manner provided in Sections 1010 and 1011 at least 20 days before
the hearing. In addition, the notice may be served by mail pursuant
to Section 1012, but in those cases the period of notice shall be at least
25 days if the place of address is within the State of California, at least
30 days if the place of address is outside the State of California but
within the United States, and at least 40 days if the place of address

is outside the United States. Upon a showing of good cause, the court .

may shorten the time for giving the required notice to permit the
determination of the issue to be made before the commencement of
the trial of the action, or before the verdict or judgment if settlement
is made after the trial has commenced.

(b) The issue of the good faith of a settlement may be determined
by the court on the basis of affidavits served with the notice of
hearing, and any counteraffidavits filed in response thereto, or the
court may, in its discretion, receive other evidence at the hearing.

(c) A determination by the court that the settlement was made in
good faith shall bar any other joint tortfeasor or co-obligor from any
further claims against the settling tortfeasor or co-obligor for
equitable comparative contribution, or partial or comparative
indemnity, based on comparative negligence or comparative fault.

(d) The party asserting the lack of good faith shall have the
burden of proof on that issue.

(e) When a determination of the good faith or lack of good faith
of a settlement is made, any party aggrieved by the determination
may petition the proper court to review the determination by writ
of mandate. The petition for writ of mandate shall be filed within 20
days after service of written notice of the determination, or within
such additional time not exceeding 20 days as the trial court may
allow.

(1) The court shall, within 30 days of the receipt of all materials to
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be filed by the parties, determnine whether or not the court will hear
the writ and notify the parties of its determination.

(2) If the court grants a hearing on the writ, the hearing shall be
given special precedence over all other civil matters on the calendar
of the court except those matters to which equal or greater
precedence on the calendar is granted by law.

The running of any period of time after which an action would be
subject to dismissal pursuant to Section 583 shall be tolled during the
period of review of a determination pursuant to this subdivision.
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. June . 11—Read third time. Passed. (Ayes 23. Noes 2. Pa,ge 1953 ) To Assembly Ce
. June  15—In Assembly. Read first time.: Held at Desk ]
"June- 18—To Com. or JUD. ... - ... -
“July . 1—Hearing postponed by committee:

: Aug. 3l—Read third time. Passed, (Ayes 43. Noes 20 Page 4201 ) To Senate. <
~'Aug. - 31—In Senate. To enrollment. - : - R
:-Sept.* 4—Enrolled. To"Governor at 10-15 am,
Sept. " 16—Approved by Governor.*
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987-88 Regular Session

SB 1395 (Kopp)

As introduced

Hearing: May 13, 1987
Civil/Civil Procedure Codes
GWW

JOINT CONTRACTUAL OBLIGATIONS
-IMPACT OF GOOD FAITH SETTLEMENT AND RELEASE-

HISTORY
Source: Conference of Delegates, State Bar
Prior Legislation: None
Support: Unknown

Opposition: No known

KEY ISSUE

SHOULD THE TORT CONTRIBUTION AND GOOD FAITH SETTLEMENT LAWS APPLY
TO CO-OBLIGORS OF A JOINT CONTRACT?

PURPOSE

Under existing law, an obligor to a joint debt arising out of
contract who pays more than his share of the debt has a right of
proportionate contribution against his co-obligors (Civil Code
Section 1432). Existing law also provides that a settlement by
one of two or more joint debtors does not extinguish the
obligation of any of the others; nor does it affect their right
to contribution from him (Civil Code Section 1543).

This bill would apply the tort contribution and good faith

W N

TOW -

settlement statutes to the settlement of obligations arising out

of a joint contract. An obligor who made a good faith settlement
"of a claim arising from a joint obligation would not be liable
for any contribution claim by the non-settling co-obligors. The
bill would not apply to co-obligors who have expressly agreed in
writing to an apportionment of liability for the losses amongst
themselves. The bill would only apply to contracts made on or
after January 1, 1988.

(More)
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The purpose of this bill is to encourage settlements of
contractual disputes involving joint obligors.
COMMENT

1. Extension of tort settlement principles to joint contract
actions

Code of Civil Procedure Section 877 provides that a good
faith settlement by a joint tortfeasor discharges that
person's liability to a non-settling tortfeasor under the
contribution statutes. As recently reiterated by the Supreme
Court in Tech-Bilt v. Woodward-Clyde (1985) 38 Cal.3d 488,
"the major goals of the 1957 legislation are, first,
equitable sharing of costs among the parties at fault, and
second, encouragement of settlements.” (Citation omitted.)

The court went on to state: "In interpreting this
legislation the courts therefore properly attempted to
accommodate both objectives, even though the goals of
equitable sharing and encouragement of settlements are not
always necessarily harmonious. 'If the policy of encouraging
settlements is permitted to overwhelm equitable financial
sharing, the possibilities of unfair tactics are multiplied.
Neither statutory goal should be applied to defeat the other'
(citation omitted)."

Section 877.6, a companion provision added in 1980, bars
claims for partial or comparative indemnity as well as
contribution in a case of a good faith settlement. The
provision also clarifies the procedures for judicial
determination of the good faith issue.

[The test for "good faith," as stated in Tech-Bilt is
"whether the amount of the settlement is within the
reasonable range of the settling tortfeasor's proportional
share of comparative liability for plaintiff's injuries."
Facts to be taken into account include "a rough approximation
of plaintiff's total recovery and the settlor's proportionate

- liability, the amount paid in settlement, the allocation of

- settlement proceeds among plaintiffs, and a recognition that
4 settlor should pay less in settlement than he would if
found liable after trial. Other relevant considerations
include the financial conditions and insurance policy limits
of settling defendants, as well as the existence of
collusion, fraud, or tortious conduct aimed to injure the
interest of nonsettling defendants." (Emphasis added.)]

(More)
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This bill would apply the tort settlement rules to actions to
enforce joint contractual obligations. Proponents assert
that policy of encouraging settlements is an important one
and that, therefore, these rules should be extended to joint
contract actions.

Policy considerations

It is widely recognized that the tort contribution and good
faith settlement statutes have operated to encourage
settlements. Thus, it seems clear that this bill would also
encourage settlements in contracts involving joint
contractual obligations. Less clear, however, are some of
the other potential policy impacts of the bill.

{a) Dual purpose not met in contract cases

As noted above, the tort settlement principles serve the
dual purpose of encouraging settlements and fairly
allocating costs among multiple tortfeasors. However,
the use of the tort settlement rules in joint contract
actions would not achieve the same purposes. The
proponent itself notes: "In the context of contract
obligations there is no similar need to ensure equitable
sharing of costs among the parties at fault, as common
law clearly establishes how liability shall be
apportioned among co-obligors. Generally, when one of
several promisors on an obligation pay the full amount
of the debt, that promisor may exact contribution from
his co-obligors to the extent that the payment is in
excess of his share. Such share is determined by any
agreement made between the obligors...[or] if...no such
agreement was made, the share of each promisor is
measured by his interest in the contract....The rules
are well settled, and make sense in the context of
contractual expectations."

Thus, in joint contract actions, the only purpose served
by the tort settlement laws would be to encourage
settlements. Such a singular use, where the policy of
settlement is advanced to the virtual exclusion of the
competing policy of equitable financial sharing, of
which the court warned against in Tech-Bilt, may well
result in the introducing of multiple possibilities of
unfair tactics in cases involving joint contracts to the
ultimate disservice of the policy and the law.

WOULD NOT THIS BILL ENCOURAGE CO-OBLIGORS TO ENGAGE IN

UNFAIR SETTLEMENT TACTICS TO THE DETRIMENT OF THEIR
CO-OBLIGORS? :

(More)
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(b)

SHOULD TORT PRINCIPLES AND PROCEDURES BE APPLIED TO
CONTRACT CASES?

Passage of this bill would constitute a further step on
the road to merging contract and tort principles (See
e.g., Seaman's Direct Buying Service, Inc. v. Standard
0il Co. (1984) 36 Cal.3d 752.)

Potential of unfair settlement tactics

Just as the tort experience provides evidence of the
effectiveness of the settlement laws, it also provides
evidence of what may be perceived as unfair settlement
practices under those laws. For example, it is not
uncommon for a plaintiff to dismiss a case against a
relatively insolvent defendant for a nominal sum, or
against a well-heeled defendant for tactical reasons,
because the plaintiff could rely on the deep pocket of
the non-settling defendants. While the most egregious
practices have been curbed by the Tech-Bilt “reasonable
range" test, joint tortfeasors may still freely settle
for less than their proportionate share (in recognition
that a settlor should always pay less in settlement),
leaving the other tortfeasors to pay the rest. ([It
should be noted that Proposition 51 may be interpreted
to hold the non-settling tortfeasors only severally
liable and not responsible for the remainder of the
judgement (as to noneconomic damages). However,
Proposition 51 would not apply to contract actions, so
the point remains valid for contract cases in the event
this bill passes.]

The risk of being made a deep pocket is not now present
in contracts involving joint obligations. As set forth
in Civil Code Section 1543, the release of a joint
debtor does not extinguish the other joint. debtors’
right of contribution from him.

This bill, however, is intended to extingquish that right
in the case of a good faith settlement. 1In doing so it
would create the potential for plaintiffs to choose deep
pocket defendants and for defendants to pay less than
their fair share in contract cases.

IN THAT THE PEOPLE OF CALIFORNIA SEEMINGLY VOTED TO

ELIMINATE DEEP POCKETS IN TORT CASES, SHOULD IT NOW BE
CREATED IN JOINT CONTRACT ACTIONS?

(More)
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3. Possible impact on interpretation of Prop. 51

_ one of the central questions regarding the impact of Prop. 51
is whether it was intended to limit the several liability of
every "tortfeasor" or, as in the words of the act, of each
defendant. The broadest interpretation would apply the act
to every tortfeasor, e.g., "the universe of actors." A
narrower interpretation would only encompass parties,
including cross defendants, while the narrowest
interpretation would include only named defendants.

This bill would amend the term used in Section 877 (the good
faith release statute) from "tortfeasor” to "party." In view
of the importance of this section to the eventual
interpretation of Prop. 51, this change, though intended as a
technical one, could have far reaching effect. Arguably, it
could be used by a litigant to support a narrower

interpretation of Prop. 51. While this argument is very ~
speculative at this time, it is at least plausible in the 2
absence of contrary legislative intent. 9
(e}
The problem, if indeed it is one, can be resolved by the g
addition of uncodified legislative intent language which <
states that the change in Section 877 is not intended to
affect the interpretation of Proposition 51 or its impact, if m
any, on the application of the statute. g
~ %
4. No applicable to straight surety arrangements 7
_ =
This bill would apply to "co-obligors mutually subject to &
contribution rights." As drafted, it would not apply to E
surety arrangements where the surety has a 100% right to w
reimbursement. E
5. Technical amendment needed %
0]
As drafted the bill would conflict with Civil Code Section 4
1543. That section should be amended to exempt the
‘provisions of this bill in order to effectuate the provisions E::.
of SB 1395. iyt
oy
M
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THIRD READING

Bill No. SB 1395
SENATE RULES COMMITTEE
Author: Kopp (I)
Office of
Senate Floor Analyses Amended: 5/28/87
1100 J Street, Suite 120 . )
445-6614 Vote Required:  Majority
Committee Votes: Senate Floor Vote:

Keene

| Matks

Petris
sley
Rishardson.
Raobert
Qrres

[l

[V
atson [V
Davis (VC) [
_:Zkyer (Ch) _ Y

Assembly Floor Vote:

(800) 666-1917

SUBJECT: Settlement: Co-obligors

SOURCE: Conference of Delegates, State Bar

DIGEST: This bill provides that the tort contribution and good faith
settlement laws apply to co—obligors of a joint contract. The bill also
provides that a release one of two or more joint debtors does not extinguish
the obligations of any of the others as specified.

ANALYSTS: Under existing law, an obligor to a joint debt arising out of
contract who pays more than his share of the debt has a right of proportionate
contribution against his co-obligors (Civil Code Section 1432). Existing law
also provides that a settlement by one of two or more joint debtors does not
extinguish the obligation of any of the others; nor does it affect their right
to contribution from him (Civil Code Section 1543).

This bill would apply the tort contribution and good faith settlement statutes
to the settlement of obligations arising out of a joint contract. An obligor
who made a good faith settlement of a claim arising from a joint obligation
would not be liable for any contribution claim by the non-settling
co-obligors. The bill would not apply to co-obligors who have expressly
agreed in writing to an apportionment of liability for the losses amongst

themselves. The bill would only apply to contracts made on or after
January 1, 1988.

This bill also states that a release of one of two or more joint debtors does
not extinguish the obligations of any of the others, unless they are mere:
guarantors; nor does it affect their right to contribution from him or her,
except as provided in Section 877 of the Code of Civil Procedure.

EXHIBI Tl
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The purpose of this bill is to encourage settlements of contractual disputes
involving joint obligors.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

SUPPORT: (Verified 5/28/87)

Conference of Delegates, State Bar (source)
Orange County Bar Association

RJG:nf 5/29/87 Senate Floor Analyses

(800) 666-1917

!/ LEGISLATIVE INTENT SERVICE

*
. l:_:
.'



Date of Hearing: August 19, 1987 SB 1395

ASSEMBLY SUBCOMMITTEE ON THE ADMINISTRATION OF JUSTICE
LLOYD G. CONNELLY, Chairperson

SB 1395 (Kopp) - As Amended: May 28, 1987

SUBJECT: This bill extends various concepts of tort law relating to
settiement, release, and contribution to contract actions involving
co-obligors.

DIGEST

Existing law, with regard to joint tortfeasors, provides that the good faith
settiement of one tortfeasor relieves that settling tortfeasor from all
1iability for contribution to any other tortfeasor.

Existing law, with regard to joint debtors, provides that the release of one
debtor does not extinguish his or her obiigation in contribution to the other
debtors. (Civil Code Section 1543)

Likewise, a co-obligor who satisfies more than his or her share of a claim may
seek contribution from the other co-obligors. (Civil Code Section 1432)

This bill extends the existing provisions of law relating to the good faith
settlements of joint tortfeasors to co-obligors on a contract debt and, also,
provides that:

1) The bill does not apply if the co-obligors have "expressly agreed in
writing"” to an apportionment of 1iability among themselves.

2) The bill only applies to contracts made on or after January 1, 1987.
FISCAL EFFECT

This bill will not be referred to Ways and Means Committee.
COMMENTS

1) SB 1395 is sponsored by the State Bar Conference of Delegates and was
proposed by the Orange County Bar Association. The primary rationale for
the bill is to "encourage settlements in contract actions." As stated by
the sponsor, one of the primary purposes of Code of Civil Procedure
Section 877 is the encouragement of settlements. Promotion of settlements
is accomplished by discharging settling tortfeasors from all liability in
contribution to any other party.

Existing law (Code of Civil Procedure Section 877.6) subjects settlements
to a "good faith" standard. Non-settling parties may petition the court

- continued -
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SB 1395
Page 2

for a hearing on the good faith of a settlement. If the court upholds the
settlement, the settling party is discharged from further liability. If
the court determines that the settlement was not made in good faith, the

settling party remains 1iable to other potential tortfeasors for
contribution.

Recently, the Supreme Court ruled in Tech-built, Inc. v. Woodward-Clyde &
Associates (1985) 38 Cal.3d 488 that when a trial court Js determining
whether a settlement has been made in good faith, the trial court must
inquire: .

"whether the amount of the settlement is within the
reasonable range of the settling tortfeasor's proportional
share of comparative 1iability for the plaintiff's injaries."

This means that nonsettling defendants now have a greater opportunity to
challenge the good faith quality of settlements.

The Association of California Tort Reform (ACTR) has expressed concern
about SB 1395. Basically, ACTR is concerned that SB 1395 proposes an
untested melding of tort and contract principles of law. ACTR argues that
the division between tort and contract has become less clear in recent
years. The emergence of a cause of action in tort for breach of the
covenant of good faith and fair dealing has contributed to this blurring.

While not strictly relevant to SB 1395, in Seaman's Direct Buying Service,
Inc. v. Standard Qi1 Co. (1984) 36 Cal.3d 757, the Court addressed this
issue of conflicting principles of tort and contract law:

"When we move from such special relationships to
consideration of the tort remedy in the context of
the ordinary commercial contract, we move into
largely uncharted and potentially dangerous waters.
Here, parties of roughly equal bargaining power are
free to shape the contours of their agreement and
to include provisions for attorney fees and liquidated
damages in the event of breach. They may not be
permitted to disclaim the covenant of good faith but
they are free, within reasonable limits at least, to
agree upon the standards by which application of the
covenant is to be measured. In such contracts, it may
be difficult to distinguish between breach of the
covenant and breach of contract, and there is the
risk that interjecting tort remedies will intrude upon
the expectations of the parties. This is not to say
that tort remedies have no place in such a commercial

- continued -

SB 1395
Page 2
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Conference of Delegates

SB 1395

Page 3

context, but that it is wise to proceed with caution in
determining their scope and application."

ACTR is concerned that SB 1395 accelerates the deterioration of the

division between contract and tort law and that the consequences of the
bill are not fully understood.

Lastly, with regard to ACTR's argument, it should be noted that one of the
objectives of Section 877 is to effect "equitable sharing of costs among
the parties at fault." (See Tech-Bilt, supra.)

Even the sponsors of SB 1395 recognize that '"in the context of contract
obligations there is no similar need to ensure equitable sharing of costs
among the parties at fault, as common law clearly establishes how
1iability shall be apportioned among co-obligors."

Thus, it appears that extending the tort principles embodied in Sections
877 and 877.6 to contract actions only accomplishes one of the objectives
of these provisions of law. SB 1395 may promote settlements in contract
disputes but, may also frustrate the contractual expectations of the

parties by interposing notions of equitable apportionment of fault into
clearly established rules of common law.

Support Opposition

Association of California Tort Reform

(800) 666-1917
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SENATE THIRD READING
SB 1395 (Kopp) - As Amended: May 28, 1987

SENATE VOTE: 23-2
ASSEMBLY ACTIONS:

COMMITTEE JuD. VOTE__ 7-0 COMMITTEE VOTE
Ayes: Ayes:

Nays: ‘ Nays:

DIGEST

L3
Existing law, with regard to joint tortfeasors, provides that the good faith
settlement of one tortfeasor relieves that settling tortfeasor from all

Tiability for contribution to any other tortfeasor.

Existing law, with regard to joint debtors, provides that the release of one
debtor aoes not extinguish his or her obligation in contribution to the other
debtors.

Likewise, a co-obligor who satisfies more than his or her share of a claim may
seek contribution from the other co-obligors.

This bill extends the existing provisions of law relating to the good faith
settTements of joint tortfeasors to co-obligors on a contract debt and, also,
provides that:

1) The bill does not apply if the co-obligors have “expressly agreed in
writing” to an apportionment of liability among themselves.

2) The bill applies only to contracts made on or after January 1, 1987,
FISCAL EFFECT

None

COMMENTS

1) This bil) is sponsored by the State Bar Conference of Delegates and was
proposed by the Orange County Bar Association. The primary rationale for
the bill is to "encourage settlements in contract actions.” As stated by

- continued -
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SB 1395
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the sponsor, one of the primary purposes of Code of Civil Procedure Section
877 is the encouragement of settlements. Promotion of settlements is
accomplished by discharging settling tortfeasors from all 1iability in
contribution to any other party.

Existing law (Code of Civil Procedure Section 877.6) subjects settlements
to a "good faith" standard. Non-settling parties may petition the court
for a hearing on the good faith of a settlement. If the court upholds the
settlement, the settling party is discharged from further liability. If
the court determines that the settlement was not made in good faith, the

settling party remains liable to other potential tortfeasors for
contribution.

Recently, the Supreme Court ruled in Tech-built, Inc. vs. Woodward-Clyde &
Associates (1985) 38 Cal.3d 488 that when a trial court is determining -
whether a settlement has been made in good faith, the trial court must
inquire:

"whether the amount of the settlement is within the
reasonable range of the settling tortfeasor's
proportional share of comparative liability for the
plaintiff's injuries.”

This means that nonsettling defendants now have a greater opportunity to
challenge the good faith quality of settlements.

2) The Association of California Tort Reform (ACTR) has expressed concern

about this bill. Basically, ACTR is concerned that the measure proposes an
untested melding of tort and contract principles of law. ACTR argues that
the division between tort and contract has become less clear in recent
years. The emergence of a cause of action in tort for breach of the
covenant of good faith and fair dealing has contributed to this blurring.

While not strictly relevant to the bill, in Seaman's Direct Buying
Service, Inc. vs. Standard 0il Co. (1984) 36 Cal.3d 752, the court
addressed this issue of conflicting principles of tort and contract law:

"When we move from such special relationships to
consideration of the tort remedy in the context of the
ordinary commercial contract, we move into largely
uncharted and potentially dangerous waters. Here, parties
of roughly equal bargaining power are free to shape the
contours of their agreement and to include provisions for
attorney fees and liquidated damages in the event of
breach. They may not be permitted to disclaim the
covenant of good faith but they are free, within

- continued -
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reasonable limits at least, to agree upon the standards
by which application of the covenant is to be measured.
In such contracts, it may be difficult to distinguish
between breach of the covenant and breach of contract,
and there is the risk that interjecting tort remedies
will intrude upon the expectations of the parties. This
is not to say that tort remedies have no place in such a
commercial context, but that it is wise to proceed with
caution in determining their scope and application.”

ACTR 1is concerned that the bil} accelerates the deterioration of the

division between contract and tort law and that the consequences of the
bill are not fully understood.

3) Lastly, with regard to ACTR's argument, it should be noted that one of ihé

objectives of Section 877 is to effect "equitable sharing of costs among
the parties at fault." (See Tech-Bilt, supra.)

Even the sponsors of the bill recognize that "in the context of contract
obligations there is no similar need to ensure equitable sharing of costs
among the parties at fault, as common law clearly establishes how
liability shall be apportioned among co-obligors."

Thus, it appears that extending the tort principles embodied in Sections
. 877 and 877.6 to contract actions only accomplishes one of the objectives

of these provisions of law. The bill may promote settlements in contract
disputes but, may also frustrate the contractual expectations of the

parties by interposing notions of equitable apportionment of fault into
clearly established rules of common law.
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BILL NUMBER: SB 1395 REFER TO: Judiciary

AUTHOR: Kopp DATE REFERRED: 06/18/87
RELATING TO: Settlement: co-obligors.

An act to amend Seetien 1432 Sections 1432 and 1543 of the Civil Code,

and to amend Sections 877 and 877.6 of the Code of Civil Procedure, relating
to settlements.

LEGISLATIVE COUNSEL'S DIGEST
SB 1395, as amended, Kopp. Settlement: co-obligors.

Under existing law, in an action against multiple tortfeasors, if one or
more of the alleged tortfeasors settles the action in good faith, it does
not discharge the other tortfeasors but reduces the claims against them by
the amount stipulated in the settlement or the consideration paid for it,
whichever is greater, and it discharges the settling tortfeasor from
1liability for contribution to other tortfeasors.

This bill would extend those provisions to cover co-obligors mutually
subject to contribution rights, unless the co-obligors have expressly agreed
to apportionment of 1liability.

It would not apply to co-obligors with respect to a contract made prior
to January 1, 1988.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

STAFF COMMENTS:

o m >
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SB 1395 (Kopp)
8/27/87

ASSEMBLY JUDICIARY COMMITTEE
REPUBLICAN ANALYSIS

SB 1395 (Kopp) =-- SETTLEMENT: CO-OBLIGORS

Version: 5/28/87 Vice-Chairman: Tom McClintock
Recommendation: Abstain.
Vote: Majority

Summary: Revises contract law to extinguish a contract
debtor's obligation to contribution to other contract debtors
where the first debtor settles out of court with the contract
creditor (plaintiff). The other debtors remain liable for
the balance of the debt. Not applicable where co-obligors
(co-debtors) expressly agreed in writing to an apportionment
of the liability among themselves. Applies only to contracts

on or after Jan. 1, 1988, Fiscal effect: Unknown. g
Supported by Conference of Delegates of State Bar (source); é
Opposed by Association for California Tort Reform. s
Governor's position: Unknown. S
Comments: A bill to promote settlement of contractual
disputes involving joint obligors but with possible inequity &S
to other co-obligors. The application of this policy of tortsS
law to contract law may encourage settlements but may not %
advance the policy of equitable financial sharing of n
liability by co-obligors. This could encourage co-obligors E
to engage in unfair settlement tactics to the detriment of p
their co-obligors. For example, a plaintiff may settle with Z
the less solvent obligor for less than the obligor's share of U
the debt and then take the other obligor to trial for more =
than his contractual share of the debt. g
ACTR argues that this bill accelerates the deterioration @
of the division between contract and tort law and that the 8
consequences are not fully understood. -
Senate Republican Floor Vote -- 6/11/87 ia‘
(23-3) Ayes: All Reps. g
Assembly Republican Committee Vote [

[}

Judiciary -- 8/19/87
(7-0) Ayes: Mojonnier
Abs.: Leslie, McClintock, Mojonnier
Consultant: Mark Redmond

EXHIBIT L/
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. Iam
over the age of 18 and not a party to the within action; my business address is
5900 Wilshire Boulevard, 12® F1., Los Angeles, California 90036-3697.

On November 25, 2008, I served the foregoing document described as:
APPELLANT’S MOTION FOR JUDICIAL NOTICE; MEMORANDUM
OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR
JUDICIAL NOTICE; TWO DECLARATIONS OF MARIA A. SANDERS;
AND [PROPOSED] ORDER on the parties in this action by serving:

Albert T. Liou, Esq. Stuart B. Esner, Esq.

Richardson & Patel LLP Esner, Chang & Ellis

10900 Wilshire Blvd., Suite 500 500 North Brand Boulevard Suite
Los Angeles, California 90024 . 2210

[Attorneys for Plaintiff and Glendale, Califorma 91203

Appellant Aidan Ming-Ho Leung] [Attorneys for Plaintiff and
Appellant Aidan Ming-Ho Leung]

Thomas F. McAndrews, Esq.
Reback McAndrews & Kjar LLP
1230 Rosecrans Avenue, Suite 450
Manhattan Beach, California 90266
[Attorneys for Defendants and
Respondents Steven Wayne
Nishibayashi, M.D. and Steven
Wayne Nishibayashi, M.D., Inc.]

(X) BY MAIL: As follows: I am “readily familiar” with this firm’s practice
of collection and processing correspondence for mailing. Under that practice, it
would be deposited with United States Postal Service on that same day with
postage thereon fully prepaid at Los Angeles, California in the ordinary course of
business. Iam aware that on motion of party served, service is presumed invalid
if postal cancellation date or postage meter date is more than 1 day after date of
deposit for mailing in affidavit.

Executed on November 25, 2008, at Los Angeles, California.

(X) (State) Ideclare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

U Y (4fe

Anita Cole



on December 16, 2008. The present Motion is based on the papers that

were filed in the Court of ‘Appeal, consisting of the Motion, Memorandum

of Points and Authorities, two declarations of Maria A. Sanders, proposed

order and attached documents, all of which are attached to this Motion as

Exhibit A; the present Motion is further based on the record on appeal as

well as any oral argument as may be entertained as to judicial notice.

Dated: September 7, 2011

Respectfully submitted,

THOMAS and THOMAS LLP
Michael Thomas
Maureen F. Thomas

GREINES, MARTIN, STEIN & RICHLAND LLP

Robert A. Olson
Feris M. Greenberger

o P Mpenbeny

Feris M. Grgenberger

Attorneys for Petitioner, Defendant and
Appellant VERDUGO HILLS HOSPITAL



PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over the
age of 18 and not a party to the within action; my business address is 5900 Wilshire
Boulevard, 12th Floor, Los Angeles, California 90036.

On September 7, 2011, I served the foregoing document described |
as: VERDUGO HILLS HOSPITAL’S MOTION FOR JUDICIAL NOTICE the
parties in this action by serving:

Luan K. Phan Stuart B. Esner

LKP Global Law, LLP Esner, Chang & Boyer

1901 Avenue of the Stars, Suite 480 234 East Colorado Boulevard, Suite 750
Los Angeles, California 90067 Pasadena, California 91101

[Attorneys for Plaintiff and Appellant [Attorneys for Plaintiff and Appellant
Aidan Ming-Ho Leung] Aidan Ming-Ho Leung]

Thomas F. McAndrews

Reback McAndrews & Kjar LLP

1230 Rosecrans Avenue, Suite 450
Manhattan Beach, California 90266
[Attorneys for Defendants and
Respondents Steven Wayne Nishibayashi,
ML.D. and Steven Wayne Nishibayashi,
M.D., Inc.]

X) BY MAIL: As follows: I am “readily familiar” with this firm’s practice of
collection and processing correspondence for mailing. Under that practice, it would be
deposited with United States Postal Service on that same day with postage thereon fully
prepaid at Los Angeles, California in the ordinary course of business. I am aware that on
motion of party served, service is presumed invalid if postal cancellation date or postage
meter date is more than 1 day after date of deposit for mailing in affidavit.

Executed on September 7, 2011, at Los Angeles, California.

(X) (State) I declare under penalty of perjury under the laws of the State of California

that the foregoing is true and correct.

ANITA F. COLE



