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ROBERT E. FIELD Telephone (909) 620-9848

(public records research services) FAX (909) 620-4379
300 S. Thomas Street, Ste. 305 E-mail: refield@ua.net

Pomona, CA 91769
January 28, 1999

Terry Francke

CEAC.

2701 Cottage Way, Ste 12
Sacramento, CA 95825-1226

Re: Court Records
Dear Mr. Francke:

I am having a lot of trouble here in Los Angeles Municipal Court jurisdiction in
reviewing files and searching the indices. The index has been removed from public
access and the clerks are charging $5 search fees. In one instance, the West Covina
court, the clerks are charging $5 per name per year searched. In addition courts are
now starting to ask why the view wants to see the file and if the requester is not
with a government agency the request is being denied.

-~

I wrote to the East Los Angeles Municipal Court and complained. A copy of my
complaint and the Clerk’s reply is attached. The Clerk defended her clerk’s conduct
as “following procedures”.

I exchanged e-mail with Jennifer Lafleur, of the San Jose Mercury News, and she
replied that she has been hearing the same complaints but only from the Los
Angeles area. I had written her wondering if there was a statewide problem.

I would like to know if the C.F.A.C. is aware of this problem and if anyone is doing :s
anything about it. s

Thanking you in advance for your attention to this matter, I remain,

Vcrwj’@ff’?ﬂ%
[ELD

RcéBERT E.
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THE MUNICIPAL COURT
EAST LOS ANGELES JUDICIAL DISTRICT
214 SOUTH FETTEALY AVENUE
LOS ANGELES, CALIFORNIA 90022

VIRGINIA M. ESTRADA, COURT ADMINISTRATOR

October 16, 1998

Robert E. Field ,
Robert E. Field & Associates
Public Records Research Services
300 S. Thomas Street, Suite 305
Pomona, CA 91769

Dear Mr. Field:

This is to acknowledge receipt of your letter dated September 15, 1998, as a -
. result of an incident between yourself and two staff members of our Criminal
Department. ;

-

| have completed my investigation of the incident described in your letter and =
have reached the following conclusion. The two employees were following B
procedures in an effort to determine what information you would be entitled to

obtain. They conducted themselves in a diligent manner in order to provide you

with that information. At no time was this an attempt on their behalf to keep

information from you.

I am sorry for any inconvenience you may have experienced and do appreciate
your calling this matter to my attention.

Very truly yours, aa
Virza M. Estrada

Trial Court Administrator
East Los Angeles Municipal Court

o VME:Ig
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ROBERT E. FIELD Telephone (909) 620-9848

(public records research services) FAX (909) 620-4379
300 S. Thomas Street, Ste. 305 E-mail: refield@uia.net
Pomona, CA 91769

CERTIFIED MAIL NO. Z-214-813-637
Return Receipt Requested

September 15, 1998

Virginia Estrada, Clerk of the Court
East Los Angeles Municipal Court
214 South Fetterly

Los Angeles, CA 90022

Re: Ciuzen Complaint

~

Dear Ms. Estrada:

The purpose of this letter is to register a complaint regarding the misconduct of two
of your employees; clerk MARTHA PEREZ and her supervisor RAY CHAMOU,
on the afternoon of this date.

I have researched court records from Fresno to San Diego over a peniod of twenty-
five years and this is the first complaint I have ever made to any court. This is also
the first time I have been to your courthouse in twenty years. I was dressed
professionally with a coat, white shirt and tie.

I am no stranger to public records. I was a successful plaintiff in the landmark case
of VALLEJOS V. CALIFORNIA HIGHWAY PATROL, 89 Cal. App.3d 781, 152
Cal. Rptr. 846, which dealt in part with the definition of public records, particularly
as they relate to police reports and I assisted with the research. I was also involved
in another public records access case that lead directly to changes in the Brown Act
dealing with fees charged by agencies for copies of reports and photographs.

LH: 1503 A.147



Attached for your reference are copy of index search request ard payment receipt
from Los Angeles central court and index search payment receipt from your court.

This afternoon I went to window 6, handed clerk Perez the above-mentioned search
and asked to see the file. She asked what “agency” I was with, I told her none, I
was a member of the public. She asked twice more, insisting [ must be with some
agency. Forced to accept I was not with some law enforcement agency she then
remarked that if I wasn’t with any agency what did I need to see the file for? She
then wanted to know what I wanted to see and why. I simply told her it is my work
to research court files. Clearly annoyed she took my search result from Los
Angeles, checked the computer and then told me the case number was not correct
and did not belong to the name I had searched. She told me if I wanted it searched
again I would have to pay a $5.00 fee. I showed her my receipt for the earlier
search in Los Angeles and she replied that I would have to pay again. I said “Ok, I
need it.” Ms, Perez then performed the search and came up with a correct case
number. Again there was discussion as to why [ wanted to see the file if | wasn't
from an agency. Ms. Perez shook her head, took my search request and left the
area. Her intense interest as to why I wanted the file and her obvious dissatisfaction
that I was not with law enforcement lead me to believe she was going to consuit a
supervisor before allowing me to see the file. I waited patiently.

After a prolonged period Ms. Perez returned accompanied by Mr. Chamou who

immediately demanded to know what [ wanted. [ told*him she was helping me. He

then angrily accused me of giving Ms. Perez a hard time. I was completely taken -
aback. Ihad no idea what he was talking about. He had a hard edge to his voice
and a no-nonsense attitude. Ms. Perez busied herself with some papers and
wouldn’t look my way. I explained that I had not given her a hard time. He nsisted
I had, that she said I had been upset over having to pay the search fee twice. He
dismissed my protestations. After some discussion we got past that, but he
remained terse and angry with me. Clearly he was there to put me in my place, not
to determine the facts, not to determine the problem or solve it. Apparently he
believes only one side of a story is needed. This otion is hugely ironic considering “is
where he works. Then he wanted to know what agency I was with and I explained
again that | am not with an agency but I am a member of the public who reviews
files as my business. As with Ms, Perez we went round on that issue again. It
would appear Ms. Perez and Mr. Chamou believe only enforcement officers are
entitled to view court files. Then he wanted to know why I needed to review the file
and what I wanted to see. I just replied it was my work and I wanted to see
whatever was available. Then, as though talking to a moron, with exaggerated
patience he explained that I would only be allowed to see the docket and the
complaint and nothing else. I told him I still wanted to see it. He opined that the
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docket should suffice for my purposes. I persisted that I wanted to see the file.
Then he remarked again about my mistreating the clerk and that made me angry, |
had enough, I had done nothing, this had gone too far. None of us has ever met
before. There is absolutely no reason to treat me or anyone else this way. [ then
asked for and received his name, the clerk’s name and your name so that I might file
this complaint. To his credit he unhesitatingly gave me that information. He then
directed me to go pay the search fee at the cashier before allowing me to see the
file.

Upon paying the fee, with him standing near the cashier and observing, I then
returned to window 6. He had lost the hard edge to his voice and though being very
formal his attitude was much improved. He had, on his own initiative, printed out a
complete record of the docket which he handed to me without charge. To his credit
1 must say that was very considerate of him. [ then asked to see the file but he again
pointed out there was nothing in the file that was not on the docket. I had to persist
that I wanted to see the file and was finally shown the file afier he removed the
police report. Even after giving me the computer printout Mr. Chamou was
reluctant to let me see the file and essentially tned to talk me out of it. He held a
portion of the file up to the window for me to see while explaining the information
wouldn’t be understandable to me and anything I might need was in the computer
printout anyhow. He explained that only attorneys and court personnel were capable
of understanding the information in the file. Again I persisted and he finally let me
view the file. After briefly checking the file I handed it back, thanked him and left.

Here is my complaint:

1. COURT EMPLOYEES HAVE NO BUSINESS SCREENING PUBLIC
RECORD REQUESTERS AS TO THEIR NEED TO KNOW. Since the Brown
Act of the 1970's any person may inspect public documents without showing their
“need to know.” This notion of “need to know” should be foreign to them.
Besides, as you know, most requesters have no idea why their client needs the
information. This is just silly and suggests to me these clerks make themselves feel
important by making citizens dance and jump through hoops just to amuse
themselves. At no time was there an issue involving exempted matenals.

2. ANY PERSON MAY INSPECT A PUBLIC RECORD. Am I to believe
that I am the first private person to ask to view a file at your court? If either of them
insists they believed only law enforcement officers have access to court files then
you have two employees with a serious credibility problem.

3. ANY PERSON MAY INSPECT ANY PUBLIC RECORD AND NOT
BE RESTRICTED TO ABSTRACTS OR SELECTED DATA. It appears to me
every effort was being made to keep the file from me. Even after giving me the
computer printout Mr. Chamou was reluctant to let me see the file and essentially
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employee. But guess what, I had a right to be upset if I wantedto be. Even so, |
did not say or do anything wrong to Ms. Perez, even with all her nasty inquiries and
snide remarks because I wasn’t with an agency and why [ wanted to see the file if |
wasn’t from an agency. But if she is so upset because I looked annoyed then she
had better transfer to a position where she doesn’t have to deal with people. From
my daily work in courthouses I see clerks dealing with some pretty unpleasant
customers who are pretty upset at fines, penalties, and so forth. If she can’t handle
me then she belongs somewhere else, perhaps at home. I am acutely aware of what
clerks have to put up with. I see and hear people yelling at them all the time. I
don’t do anything to make their life more difficult, which would in any event be self-
defeating to me.

I know it is difficult to hear one another through the glass so therein muight lay an
explanation if she thought she heard something I said to her, but I just have no other
explanation for her being as upset as Mr. Chamou claimed. I categorically make no
apology to Ms. Perez and I question her explanation.

I notice you have an extensive microphone and video surveillance system in place,
so if there is any dispute as to what happened I assume you can independently check
it through those resources.

Just as your clerks deal with rude citizens I too sometimes have to deal with rude
clerks. But, I generally just engage them in some conversation and try to establish a
rapport. [ have a pretty thick skin and if | were to complain all the time I would
probably be out of business since I would experience reduced service next time |
returned to that courthouse, so I tend to shrug an unpleasant expernience off.

It appears more than a little difficult to establish that kind of rapport at your
courthouse, which is built more like a prison than a public place. It’s hard for
people on the outside to hear the clerk because of all the noise in the hallway which
is noisy and echoes. The bullet-proof glass makes the relationship between clerk
and customer impersonal. [ noted while [ was watiting that the clerks talk to one
another while servicing a customer but don’t engage the customer. The glass and
speaker arrangement allow clerks to socialize with one another while completely
ignoring the customer. It’s as though the customer doesn’t even exist.

I will point out that when I first approached Ms. Perez’s window she was engaged
in a conversation with another female employee over what was clearly a work
matter. Though I could not hear them I could see them pointing at various places in
a file she was working on. It is normal and customary in the workplace to
acknowledge a person’s presence and perhaps remark that you will be with them
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soon. She did not do this though I could see that she saw me standing there. After
finishing their conversation the other woman left and Ms. Perez returned to the file
she was working on, making notes in it but still did not turn to me or otherwise
acknowledge my presence. Only when she finished her task did she finally turn to
me and acknowledge me. I regard the courtesy of acknowledgment as pretty basic
stuff that I see practiced even by teenagers at entry-level jobs in fast food
restaurants. One would hope for higher standards at the courthouse.

I would be grateful if you would look into this and give me the favor of a written
reply as I do not tolerate such treatment as I received at your office. Please
understand that I have taken some time to write you and I fully expect you to
appreciate my doing so, since this reflects on you personally as well as the others in
your courthouse. What clearly disturbs me the most is both employees’ mantra over
and over demanding to know why I need to review the file. The answer 1s clear - it
is none of their business, they have more productive things to do with their time and
the public does not appreciate being toyed with by their pretentious and exaggerated
sense of importance as they pretend they make decisions on whether or not a citizen
will view a public Yecord.

You are encouraged to call me if you have any questions. The best time to reach me
1s between 9:00am and 10:00am when I try to be in the office to take and return
phone calls. | am in the field all day, so if I am not in please leave a message as to
when and where I might reach you the following day and Fwill make a point of
stopping and calling you at whatever time is best for you.

Thanking you in advance for your prompt attention to this matter, [ remain,

Very truly,

ROBERT E. FIELD
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Honorable Debra Bowen
4040 State Capitol

Municipal Court Records - #13339

Dear Senator Bowen:

QUESTION NO. 1

May a clerk of a municipal court provide access to the
index of actions only upon request?

QPINION NO. 1

A clerk of a municipal court may provide access to the
index of actions only upon regquest, provided the index of actions
is still reasonably accessible to all members of the public.

ANALYSIS NO. 1

while most public records are governed by the California S0
Public Records Act (Ch. 3.5 (commencing with Sec. 6250), Div. 7, + 4k
Title 1, Gov. C.%), courts are expressly exempted from the Ty
provigsions of that act (subd. (a), Sec. 6252). Rather, the

management of trial court records is governed by Chapter 1.4
(commencing with Section 68150) of Title 8. Under those
provisions, trial court records, as defined (subd. (a),

Sec. 68151), including the index of actions other than traftfic
violation cases (paras. (10} and (11}, subd. {(j), Sec. 68152), must
be preserved permanently so that the original records are never
transferred or destroyed (subd. (d), Sec. 68151).

! All section references are to the Government Code, except as
specified to the contrary.
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. Honorable Debra Bowen - p. 2 - #13339

provides,

In this regard, Section 68150 of the Government Code
as follows:

"68150. (a) Trial court recoxds may be
preserved in any form of communication or
representation, including optical, electronic,
magnetic, micrographic, or photographic media or
other technology capable of accurately producing or
reproducing the original record according to minimum
standards or guidelines for the preservation and
reproduction of the medium adopted by the American
National Standards Institute or the Association for
Information and lmage Management.

"Specifications for electronic recordings made

| e e —————— —————  ——

be governed by the California Rules of Court.

"(b) No additions, deletions, or changes shall
be made t td the content of the record. The records
shall be " indexed for convenient access.

*{¢) A copy cf the reccrd precerved oxr
reproduced according to subd1v1slons (a) and (b)
shall be deemed the original court record and may be
certified as a correct copy of the original record.

" (d) A court record preserved or reproduced in
accordance with subdivisions {(a) and (b) shall be
stored in a manner and in a place that reasonably
asgures its preservation against loss, theft,
defacement, or destruction for the prescribed
retention period under Section 68152. Electronic
recordings made as the official record of the oral
proceedings shall not require a backup copy unless
otherwise specified in the California Rules of
Court.

" (e} The court record that was reproduced in
accordance with subdivisions (a) and (b} may be
disposed of in accordance with the procedure under
Section 68153, unless it is subject to subdivision
(£).

"{(f} The following court records may be
preserved or reproduced under subdivisions “{a) and
(b) but shall also be preserved on paper, microfilm,
or in another form of communication or
representation approved by and in accordance with

LH: 1509 A-153



. Honorable Debra Bowen - p. 2 - #13335

standards that are defined as archival by the
American National Standards Institute for the
duration of the record's retention period:

" (1) The comprehensive historical and sample
superior court records preserved for research under
the California Rules of Court.

"{2) Court records that are preserved
permanently.

"Court records that must be preserved longer
than 10 years but not permanently may be reproduced
on media other than paper or microfilm using
technology authorized under subdivisions (a) and
(b) . However the reccrde shall be reproduced before
the expiration of their estimated lifespan for the
medium in which they are stored as specified in
subdivision (g).

" (g) “Instructions for access to data stored on
a medium other than paper shall be documented. Each
court shall conduct a periodic review of the media
in which the court records are stcred tc assure thar
the storage medium is not obsclete and_that current
technology is capable of accessing and reproducing
the records. The court shall reproduce records
before the expiration of their estimated lifespan
for the medium in which they are stored according to
minimum standards and guidelines for the
preservation and reproduction of the medium adopted
by the American National Standards Institute or the
Association for Information and Image Management .

"(h) Court records preserved or reproduced
under subdivigions (a) and (b) shall be made
reasonably accessible to all members of the public
for viewing and duplication as would the paper
records. Reasonable provision shall be made for
duplicating the records at cost. Cost shall consist
of all costs associated with duplicating the records
as determined by the court." (Emphasis added.)

Thus, trial court reccrds may be presgserved by a
variety of electronic and other technological means (subd. (a),
Sec. 68150), but court records that must be preserved permanently,
including the index of actions other than traffic violation
cases (paras. (10 and (11), subd. (j), Sec. 68152), must also
be preserved on paper, microfilm, or other approved medium
(subd. (f), Sec. 68150). Moreover, court records must be
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Honorable Debra Bowen - p. 4 - #13339

indexed for convenient access (subd. (b), Sec. 68150} .

Finally, regardless of the method of preservation, court records
must be made reasonably accessible to all members of the public for
viewing and duplication the same as paper records would be

(subd. (h), Sec. 68150).

In addition, the Judicial Council may adopt statewide
rules of court for court administration, practice, and procedure
not inconsgistent with statute (Sec¢. 6, Art. VI, Cal. Const.).
Under subdivision {a) of Rule 531 of the California Rules of Court,
only the clerk of the court may remove and replace papers in the
files; and unlegss otherwise ordered by the court, filed papers may
only be inspected by the public in the office of the clerk or
released to a court officer or attaché for use in a court facility.
Alsc, under Section 575.1 of the Code of Civil Procedure and
Section 981 of the California Rules of Court, each trial court may
adopt local rules of court, according to specified procedures,
governing the gupervision and judicial management of actions.
However, local rules of court may not contravene statutory law or
statewide rules. of court regarding the fees that trial courts may
charge or the right of public access to court records {(see 1In re
Jeanette H. (1990) 225 Cal.App.3d 25, 34).

Moreover, the courts have recognized a right of public
access to information obtained in court proceedings that were open
to the public. The court in KNSD Channels 7/39 v. Superior Court
(1998) 63 Cal.App.4th 1200 summarized this right at pages 1202 to
1204, inclusive, ag follows:

"The fundamental notion of public access to
court proceedings is grounded in the common law of
England and the United States. (Richmond
Newspapers, Inc. v. Virginia (1980) 448 U.S. 555,
569 [100 S.Ct. 2814, 2823, 65 L.Ed.2d 973]) (['at the
time when our organic laws were adopted, criminal
trials both here and in England had long been e
presumptively open'l.) Based on this history of
openness, the public's right of access to such court 3
proceedings is now recognized as an integral part of
the freedoms of speech and press guaranteed under
the First Amendment to the United States
Constitution. (Id. at pp. 575-581 [100 S.Ct. at pp.
2826-2829].) Similarly, the California
Constitution, article I, section 2, subdivision (a),
and section 15 provide for a right of access to
judicial proceedings (See also Pen. Code, §686.)

"Records from judicial proceedings, including

evidence introduced at such proceedings, are also
gubject to a public right of access. However, the
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. Honorable Debra Bowen - p. 5 - #13339

right exists not by virtue of the First Amendment
(Nixon v. Warner Communications, Inc. (1978) 435
U.s8. 589, 608-610 [98 S.Ct. 1306, 1317-1318, 55
L.Ed.2d 570]; cf. Cox Broadcasting Corp. v. Cohn
(1975) 420 U.S. 469, 495 [95 S.Ct. 1029, 1046, 43
L.Bd.2d 328]), but rather as a continuation of the
common law right to inspect and copy judicial
records. (See In re Nat. Broadcasting Co., Inc.
(D.C. Cir. 1981) 653 F.2d 609, 612 [209
App.D.C.354].) The right of access 'serves the
important functions of ensuring the integrity of
judicial proceedings in particular and of the law
enforcement process more generally.' (United States
v. Hubbard (D.C. Cir. 1980) 650 F.2d 293, 315 [208
App.D.C. 399], fn. omitted.)

"The common law right of access to judicial
records is not absolute, but 'must be reconciled
with legitimate countervailing public or private
interests ...' (In re Nat. Broadcasting Co., Inc.,
supra, 653 F.2d at p. 613.) However, the
fundamental nature of the right gives rise to a
'presumption' in favor of public access. (Richmond

' Newspapers, Inc. v. Virginia, supra, 448 U.S. at p.
569 (100 S.Ct. at p. 2823].) - .
"California also recognizes the presumption of S
accegsibility of judicial records in criminal cases -
and allows a trial court limited authority to e
preclude such access.' [W]here there is no contrary
statute or countervailing public policy, the right
to inspect public records must be freely allowed.
In this regard the term "public policy" means
anything which tends to undermine that sense of
security for individual rights, whether of personal

liberty or private property, which any citizen ought e
to feel has a tendency to be injurious to the public %f
or the public good.' (Craemer v. Superior Court i
(1968) 265 Cal.App.2d 216, 222 (71 Cal.Rptr. 183); '

cf. Estate of Hearst (1977) 67 Cal.App.3d %77, 785
[136 Cal.Rptr. 821] [in a civil case, the trial
court may preclude public access to judicial recoxds
'under exceptional circumstances and on a showing of
good cause'].)" (Footnote omitted.)

Thus, in addition to the right of access to court records

provided by subdivision (h) of Section 68150, the courts have
recognized a right of access founded in the common law.
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Honorable Debrz Bowen - p. 6 - #13339

Accordingly, a clerk of a municipal court may provide
access to the index of actions only upon request, provided the
index of actions is still reasconably accessible to all members of

the public.

QUESTION NO. 2

May a municipal court impose a fee for providing access
to the index of actions?

OPINION NO. 2

A municipal court may not impose a fee for providing
access to the index of actions.

ANALYSIS NO. 2

The fees a municipal court clerk is required or
permitted to charge are set forth in Article 2 ({(commencing
with Section 72050) of Chapter 8 of Title 8, which, in turn,
incorporates various superior court fees (Sec. 720%4). Those fees
include a $S fee per file for searching records (Sec. 26854), a
reasonable fee to cover the cost of preparing coples, as set by the
court {(Sec. 26831; see alsc subd. i(h), Sec. 68150), a $1.75 fee for
certified copies (Sec. 26833), a $7 fee for.an abstract of judgment
(Sec. 26834), a $2 fee for authentication of documents
(Sec. 26835), a 50 cent per page fee for comparing documents
(Sec. 26837), and a $20 fee for exemplification of a record
(Sec. 26839). These fees are in full for all services rendered by
the clerk in a civil action or proceeding (Sec. 26856). No fee is
authorized for searching the index of actions.

Thus, it is our opinion that no fee may be charged for
providing access to the index of actions.

QUESTION NO. 3

Are there any limitations on the amount of money a
municipal court may charge for searching its paper or electronic
files for a judicial record or for providing a paper or electronic
copy of a judicial record?

QPINION AND ANALYSIS NO. 3

As discussed in Analysis No. 2, the fee for searching
court files is $5 per file (Sec. 26854;.
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Honorable Debra Bowen - p. 7 - #13339

There is no specific limit on the charge for preparing
copies of court records. However, as discussed in Analysis No. 2,
the fee for copying court records is required to be reasonable
considering the costs involved, as set by the court (Sec. 26831;
subd. (h), Sec. 68150).

QUESTION NO. 4

What authority, if any, do municipal court judges,
clerks, oxr other municipal court personnel have to demand
identification from a person who requests access to nonconfidential
judicial records, to inguire into the requester's intended use of
the information, or to condition access to those records c¢n the
surrender of that information?

QPINION AND ANALYSIS NO. 4

There is no statutory authorization or statewide rule of
court requiring presentation of personal identification to examine
nonconfidential court records. Because these records are required
by statute to be reasonably accessible to all members of the public
(subd. (h), Sec. 68150), and because, as discussed in Analysis
No. 1, the courts have recognized a right of public access to
information obtained in court proceedings where there is no
countervailing public or private interest in confidentiality, there
is no reasonable basis for limiting access to court records by
requiring personal identification to examine nonconfidential court
records, inquiring as to their intended use, or making release of
the records conditioned on personal identification.

Very truly yours,

Bion M. Gregory
Legislative Counsel

(et Q) Aok~
By

Clinton J. deWitt
Deputy Legislative Counsel

CdeW:emb
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UNOFFICIAL BALLOT

Display 1999-2000 Vote Information - ROLL CALL

MEASURE: 8B 1065

TOPIC: Public records: electronic format.

DATE: 04/20/99

LOCATION: SEN, JUD.

MOTION: Do pass as amended, and re-refer to the Committee on
Appropriations.

(AYES 6. NOES 0.) (PAsS)

AYES

rhhh
Burton Haynes Peace Sher
wWright Schiff

NOES

LR 8 3]

ABSENT, ABSTAINING, OR NOT VOTING

(22222222222 RAZZREAR RS SRR B

Escutia Morrow O’ Conne¥l
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MEASURE :
TOPIC:
DATE:
LOCATION:
MOTION:

Johnston
Escutia *
vasconcellos

Johnson

Kelley

PAGE 1

UNQFFICIAL BALLOT

9-2000 Vote Information - ROLL CALL

SB 1065
Public records: electronic format.
05/17/99
SEN. APPR.
Do pass.
(AYES 9. NOES 3.) (PASS)
AYES
|2 X &R J
Alpert Bowen Burton
Karnette McPherson Perata
NOES
(X 2 R J
Leslie Mountjoy

ABSENT, ABSTAINING, OR NQT VOTING

' 2222232222322 222 R ad Rl ARl d

-
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UNOFFICIAL BALLOT

Digplay 1999-2000 Vote Information - ROLL CALL

MEASURE:
TOPIC:
DATE :
LOCATION:
MOTION:

Alarcon
Brulte
Dunn
Hughes
Lewis
ortiz
Rainey

Speier

Johnson
Morrow

Haynes

SB 1065

Public records: electronic format.
05/25/99

SEN. FLOOR

Senate 3rd Reading SB1065 Bowen
(AYES 31. NOBS 7.) (PASS)

AYES

*hkhd
Alpert Baca
Burton Chesbro
Escutia Figueroa
Johannessen Karnette
McPherson Murray
Perata Polanco
Schiff Sher
vasconcellos Wright

NOES

LE R 21
Kelley Leslie <
Mountijoy Peace

ABSENT, ABSTAINING, OR NOT VOTING

P Y Y TS ZRE2222 233X R 22 R R AR AR 0

Johnston

PAGE 1

Bowen
Costa
Hayden
Knight

0’ Connell
Poochigian
Solis

Monteith

LH: 1517 A - 161



PAGE 1
UNOFFICIAL BALLOT

Display 1999-2000 vote Information - ROLL CALL

MEASURE: 8B 1065
TOPIC: Public records: electronic format.
DATE: 07/12/99
LOCATION: ASM,. G.O.
MOTION: Do pags and be re-referred to the Committee on Appropriations.
(AYES 13. NOES 2.) {PASS)
AYES
* & kW
Wesson Granlund Cardenas Floyd
Hertzberg Lempert Longville Machado
Maldonado Margett Vincent Wiggins
Wright
NOES
*k ki
Ackerman Battin
ABSENT, ABSTAINING, OR NOT VOTING
ti*iittitititiiA*i*itifi*t_ﬁ.iii‘itt
Briggs Cardoza Soto
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UNOFFICIAL BALLOT

Display 1999-2000 Vote Information - ROLL CALL

MEASURE:
TOPIC:
DATE:
LOCATION;
MOTION:

Migden
Davis
Papan
Thomson
Zettel

Ackerman

SB 1065
Public records: electronic format.
08/18/99
ASM. APPR.
Do pass.
(AYES 18. NOES 3.) (PASS)
AYES
kb
Brewer Ashburn
Hertzberg Kuehl
Romero Shelley
Wesson Wwiggins
Longville
NOES
L2 2 B4
Battin Runner

ABSENT, ABSTAINING, OR NOT-VOTLING

' SEXER222232 222232222 R 22 R Rl Rl n]

Cedillo
Maldonadco
Steinberg
wright
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ONOFFICIAL BALLOT

Display 1999-2000 Vote Information - ROLL CALL

MEASURE:
TOPIC:
DATE:
LOCATION:
MOTION: '

Alquist
Battin
Calderon
Cedillo
Davis
Pirebaugh
Granlund

House
Leach
Lowenthal
Margett
Nakano
Papan
Scott
Strickland
vincent
Wiggins

Ackerman
Runner

Aanestad
Qller

88 1065
Public records:
09/03/99

"ASM.  PLOOR
8B 1065 BOWEN THIRD READING BY SHELLEY
{AYR8 68. NOES 6.)

Aronex
Baugh
Campbell
Corbett
Dickerson
Florez
Havice

Jackson
Lempert
Machado
Mazzoni
Olberg
Pescetti
Shelley
Strom-Martin
Washington
Wildman

Baldwin
Thompson

electronlc format.

{PASS)

AYES

rhhk

NOES
AR

Ashburn
Bock
Caxrdenas
Cox
Ducheny
Frusetta
Hertzberyg

Knox

Leonard
Maddox
McClintock
Robert Pacheco
Reyes — .
Soto

Thomson

Wayne

Wright

Briggs

ABSENT, ABSTAINING, OR NOT VOTING
Y a2 I A2 R R R LS R R AL

Floyd
villaraigosa

Kalcogian

PAGE 1

Bates
Brewer
Cardoza
Cunneen
Dutra
Gallegos
Honda

Kuehl
Longville
Maldonado
Migden

Rod Pacheco
ROmMero
Steinberg
Torlakson
Wesson
Zettel

Correa

Keeley
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01/11/99 1:07 PM
RN9S01089 PAGE 1

An act to amend Section 6253 of, and to add
Section 6253.2 to, the Government Code, relating

to public records.
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03013 RN9901089 PAGE 2

TBE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 6253 of the Government Code
ig amended to read:

6253, (a) Public records are open to
inspection at all times during the office hours of the
state or local agency and every person has a right to
inspect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be
avallable for inspection by any person requesting the
record after deletion of the portions that are exempted by
law.

(b) Except with respect to public records
exempt from disclosure by express provisions of law, each
state or local agency, upon a request for a copy of
records that reasonably describes an identifiable record
or records, shall make the records promptly available to
any person, upon payment of fees covering direct costs of
duplication, or a statutory fee, if applicable. Upon
request, an exact copy shall be provided unless
impracticable to do so. €emputer data sheit be provided in
a form determined by the ageney~r

(c) Each agency, upon a request for a copy of
records shall, within 10 days from receipt of the request,
determine whether the request, in whole or in part, seeks

copies of disclosable public records in the possession of

LH: 1522 A .166



01/11/99 1:07 PM
03013 RN9901089 PAGE 3
the agency and shall promptly notify the person making the
request of the determination and the reasons therefor. In
unusual circumstances, the time limit prescribed in this
section may be extended by written notice by the head of
the agency or his or her designee to the person making the
request setting forth the reasons for the extension and
the date on which a determination is expected to be
dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. As used in
this section, "unusual circumstances" means, but only to
the extent reasonably necessary to the proper processing
of the particular request:

(1) The need to search for and collect the
requested records from field facilit{;s or other
establishments that are separate from the office
processing the request.

(2) The need to search for, collect, and
appropriately examine a voluminous amount of separate and
distinct records which are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable speed, with another agency
having substantial interest in the determination of the
request or among two or more components of the agency
having substantial subject matter interest therein,

(d) Nothing in this chapter shall be construed

LH: 1523 A-167



01/11/99 1:07 PM
03013 RN9901089 PAGE 4
to permit an agency to obstruct the inspection or copying
of public records. Any notification of denial of any
request for records shall set forth the names and titles
or positions of each person responsible for the denial.

(e) Except as otherwise prohibited by law, a
state or local agency may adopt requirements for itself
that allow for faster, more efficient, or greater access
to records than prescribed by the minimum standards set
forth in this chapter.

SEC. 2. Section 6253.2 is added to the
Government Code, to read:

6253.2. (a) Unless otherwise prohibited by
law, any agency that has information that constitutes an
identifiable public record that is in an electronic format
shall make that information available in an electronie
format when requested by any person and, when applicable,
shall comply with the following:

(1) The agency shall make the information
available in any electronic format in which it holds the
information. ot

(2) Bach agency shall provide a copy of an ?
electronic record in the format requested if the requested
format is one that has been used by the agency to create
copies for its own use or for provision to other agencies.

Direct costs of duplication shall include the costs

LH: 1524 A 168



01/11/99 1:07 PM
03013 RN9901089 PAGE 5
associated with duplicating electronic records.

(b) Nothing in this section shall be construed
to permit an agency to make information available only in
an electronic format.

(E) Nothing in this section shall be construed
to permit public access to records held by the Department
of Motor Vehicles to which access is otherwise restricted
by statute,

SEC. 3. No reimbursement is required by this
act pursuant to Section 6 of Article XIII B of the
California Constitution because a local agency or school
district has the authority to levy service charges, fees,
or assessments sufficient to pay for the program or level
of service mandated by this act, witﬁin the meaning of
Section 17556 of the Government Code.

Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisions of this
act shall become operative on the same date that the act
takes effect pursuant to the California Constitution. s

-0 -
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LEGISLATIVE COUNSEL'S DIGEST

Bill No.
as introduced, Bowen.

General Subject: Public records: electronic format.

Existing law, the California Public Records
Act, provides, among other things, that any person may
receive a copy of any identifiable public record from any
state or local agency upon payment of fees covering the
direct costs of duplication or any applicable statutory
fee. Existing law also requires computer data to be
provided in a form determined by the agency.

This bill would require any agency that has
information that constitutes an identifiable public record
that is in an electronic format to make that information
available in an electronic format, when requested by any
person. The bill would require the agency to make the
information available in any electronic format in which it
holds the information. Because these requirements would

apply to local agencies as well as state agencies, this

LH: 1526 A-170



01/11/99 1:07 PM
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bill would impose a state-mandated local program.

The California Constitution requires the state
to reimburse local agencies and school districts for
certain costs mandated by the state. Statutory provisions
establish procedures for making that reimbursement.

This bill would provide that no reimburseme;t
is required by this act for a specified reason.

Vote: majority. Appropriation: no. Fiscal

committee: yes. State-mandated local program: yes.

LH: 1527 A -171
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SENATE RULES COMMITTEE SB 1063
P ‘Office of Senate IFloor Analyses
‘ 1020 N Street, Scite 524
R (916) 445-6614 Fax: (916) 327-4478

VETO

. .Bill No: SB 1065
s Author: Bowen (D)
e Amended 4127199

| Y COMMITTEE: 6-0, 4/20/99
AYBS Burton Haynes, Peace, Sher, Wright, Schiff

'NQT VOTING Escutia, Morrow, OConnell

ATE APPROPF MITTEE: 9-3, 5/17/99
Jobnston Alpert, Bowen, Burton, Escuna, Karnette, McPherson,
SN Patata. Vasconcellos

NO% Johnson, Leslie, Mountjoy

_“_'{NOT V@TING Kclley

FLOOR: 31-7,572509
rcon, Alpert, Baca, Bowen, Brulte, Burton, Chesbro, Costa,
nn, Escutia, Figueroa, Hayden, Hughes, Johannessen, Kamette,
ight _Lems, McPherson, Murray, O'Connell, Ortiz, Perata, Polanco,
igian, Rainey, Schiff, Sher, Solis, Speier, Vasconcellos, Wright
- S: ‘Jobnson; Kelley, Leslie, Monteith, Mcrrow, Mcuntjoy, Peace
kNG)T VO’I'ING 'Haynes, Johnston

R: 68-6, 9/3/99 - See last page for vote

‘Public records: electronic format




SB 1065
Page 2

. DIGEST: This bill would require a public agency that keeps a record in an

electronic format to make that information available in an electronic format,
when requested, is follows:

1. The record would be provided in the same electronic format it is held.

2. The agency would provide a copy of the electronic record in the
requested format if the format has been used to create copies for its own
use.

3. The agency would not be permitted to make information available only
in electronic format.

No records kept by the Department of Motor Vehicles would be accessible,
if a statute prohibits access.

ANALYSIS: The Pubiic Records Act allows an agency to provide
computer data in any form the agency determines. The act directs & public
agency, upon request for inspection or a copy of the records, to respord to a
request within 10 days after receipt of the request.

This bill would eliminate the reference to computer data in the current law
and create a separate section dealing with data in electronic format. It would
require the public agency to provide records kept in electronic format to be
provided in electronic format when requested. If the requested electronic
format is how the data is formatted or copied for use by the agency or other
agencies, the agency would be required to provide copies in that format.
Authority would be given to charge for direct costs of duplication of the
electronic records.

The bill would also make clear that the agency would not be permitted to
make records available only in electronic format and that no records kept by
the Department of Motor Vehicles would be accessible to the public, where
access would be restricted by statute.

The bill provides that riothing in this bill is to be construed to require the
pubhcngencytoreconstmctareponmanelecuomcformatxftbeagencyno
longer has the repon itself available in an clectromc format.

Wxth the advent of the electronic age, more and more people want to be able
toaocmmfmmuonm an electronic format. Apparently, there isno

(V8]



current authority under which a person seeking electronically available
records could obtaia such records in that format. This means that if an
agency makes CD or disk copies of the records, a member of the public
could not obtain records in that format - the public would have to buy copies
made out of the print-outs from the records. The expense of copying these
records in paper fcrmat, especially when the records are voluminous, makes
those public records practically inaccessible to the public, according to the
author.

Additionally, the author claims that public agencies are making profit
centers out of making copies of documents that are already available on disk

- or other electronic format - so that the public, having aiready paid for the

creation of those documents, are charged a second time for getting copies of
the documents. The author cites the Department of Industrial Relations,
which makes approximately $200,000 per year selling workers’
coimpensation records.

This bill would make it possible for those records in electronic format to be
available in the same format - i.e.. CD or disk or whatever electronic format

‘would be available in the future.

Target records to be duplicated

The author targets voluminous documents as those public records to which
the public should have access in the electronic format, citing the city budget,
environmental impact reports, or minutes from a Board of Supervisor’s

~ meeting, as documents that should be available on disk or the internet.

Especially because these documents were created at taxpayer expense in the
first place, it is argued, a person seeking copies should not be gouged by the
public agency for the cost of a person standing in front of a copy machine to
duplicate the record when the record could quickly be copied on to a disk or
accessed on the internet. Most public agencies say they do not charge for
costs of staff time and equipment when they charge duplication costs.

Where the records do not lend themselves to electronic format, this bill
would not impose a duty on the public agency to convert the records into
electronic format. For example, environmental impact reports, which are
voluminous, normally contain maps and other fold-out attachments. Until
these documents are actually produced by the public agency or their
contractors in electronic format, there would be no obligation for the agency
to provide the reports in disk or CD form.

CONTINUED |53
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SB 1065
Page 4

. However, if at scme point in dme these voluminous records do become
available in electronic form, it is possible that public agencies will just have

to create websites for posting all records accessible to the public.

Related legislation

i
AB 1099 (Shelley) will do practically the same thing as SB 1065, but goes
further in that it would prohibit any state or local public agency, by January
1, 2000, from leasing or purchasing any electronic data processing system
that would impair or impede the public’s access to the records, electronicaily
or otherwise. In Senate Rules Committee for assignment.

Prior legisiatior.

AB 179 (Bowen), 1997-98, was vetoed by the Govemor, as follows:

“This bill would amend the California Public Records Act to require siate
agencies to provide "a copy of an electronic record in the form requested,
unless, in light of surrounding circuunstances, it is not reasonable to do

. so. It does not change the public's right of access to government
documents, but only restricts the agency's discretion as to the form of the
document made avaiiable.

"Government agencies receive hurdreds of Public Records Act requests
every month. They are most often not from ordinary citizens, but from
political candidates or special interest groups searching for information.
Government employees spend thousands of hours each year responding
to the requests-segregating the requested documents from exempt
documents, such as those which invade other citizens' personal privacy.
Taxpayers pay for the time expended searching for and segregating these
records. However, state agencies are presently permitted to determine
the form in which computer data is provided.

"This bill creates a new inflexible mandate by requiring the agency to
provide the electronic data in the form requested, unless it is

"unreasonable” to do so, without ever defining the breadth of that
exemption, thereby leaving it open to litigation. A request that an
electropic record be provided in a particular form may require additional
‘expense, burden, and time to segregate the public data from the exempt

lata, but the bill provides no guidance whether or to what extent that
additional bnrden makes it ‘unreasonable’.

o«, - CONTWQ 532 PE - 5
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Page 5

"Agencies siiould make availabie to the public all documents to which
public access is granted. But we need not add costs and rigidity to these
obligations by specifying the form in which it will be done."

It passed the Scnate 26-7, as foliows:

AYES: Alpert Ayala, Brulte, Burton, Calderon, Costa, Greene, Haynes,
Hughes, Hurtt, Johnson, Johnston, Karnette, Kelley, Knight, Lee, Lewis,
Lockyer, Maddy. McPherson, O'Conneil, Rosenthal, Schiff, Sher, Solis,
Watson

NOES: Johannessen, Kopp, Leslie, Monteith, Mountjoy, Rainey, Wright

NOT VOTINC: Craven, Dills, Hayden, Peace, Polanco, Thompson,
Vasconcellos

Assembly members who are new Senators votes:

AYES: Baca, Bowen, Escutia, Figueroa
NOES: Crtiz, Perata, Poochigian

HOT VOTING: Moirow

FECT: Appropriation: No Fiscal Com.: Yes Local: Ycs

Fiscal Impact (in thousands)
 Major Provisions  1999-2000  2000-01 2001-02 Fund
Revenue loss - UNKNOWD -~ - mmm e Various*
*Specials, General and Local

SUPPORT: (chiﬁed 5/19/99)
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SB 1065
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"As such, this bill does not keep faith with previous legislation I have
signed to protect the confidentiality of citizens whose personal
information is maintained by state departments including the
Employment Development Department, the Department of Motor
Vehicles, the Department of Heaith Services, and the California
Highway Patrol.

"I believe the State’s information technology resources should be
directed towards making sure that its computer systems are year
2000 compliant. The author was unwilling to add language which
would ensure the completion of this task before the implementation
of the provisions of this bill."

ASSEMBLY FLOOR: |
AYES: Alquist, Aroner, Ashburn, Bates, Battin, Baugh, Bock, Brewer,

Calderon, Campbell, Cardenas, Cardoza, Cedillo, Corbett, Cox, Cunneen,
Davis, Dickerson, Ducheny, Dutra, Firebaugh, Florez, Frusetta, Gallegos,

~ Granlund, Havice, Hertzberg, Honda, House, Jackson, Knox, Kuehl,
- Leach, Lempert, Leonard, Longville, Lowenthal, Machado, Maddox,

Maldonado, Margett, Mazzoni, McClintock, Migden, Nakano, Olberg,

- Robert, Pacheco, Rod, Pacheco, Papan, Pescetti, Reyes, Romero, Scott,

Shelley, Soto, Steinberg, Strickland, Strom-Martin, Thomson, Torlakson
Vincent, Washington, Wayne, Wesson, Wiggins, Wildman, Wright,
Zette]

NOES: Ackerman, Baldwin, Briggs, Correa, Runner, Thompson
NOT VOTING: Aanestad, Floyd, Kaloogian, Keeley, Oller, Villaraigosa

RJG:sl 1/5/00 Senate Floor Analyses

SUPPORT/OPPOSITION: - SEE ABOVE
s EN) #*&*
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ARTMENT OF CONSUMER AFFAIRS
| - #incal Analysis of Legisiation

DUE DATE: _ ASAP DATE ASSIGNED:

Prepared By: Stacey A, Lunamw Bill Number: o SB 1065
Phone number: (913) 445-3577 Author: Bowen

Approved by: //k ! 1 @h ffé/\j Date Approved: ? 7'?9

FISCAL ANALYSIS AS ENROLLED: 9/3/85  Short Titls: Public Records: electronic format.

OFFICE OF INFORMATIO!N SERVICES: Fiscal impact? YES NO | X | If Yes, include C!S

workioad and
OIS Reviewer: Conrad Lara DATE: 3/11/99 assumptions.
ANALYSIS AND FISCAL ASSUMPTIONS:
Please see attached.
SUMMARY OF FISCAL IMPACT:

Insignificant fiscal impact (under $10,000).

Minor fiscal impact. One-time cost of: $ - Can be absorbed within existing resources.

Ongoing costs of:
1 XX [ (Other:) MINIMAL/ABSORBALE FISCAL IMPACT.

1839/00 2000/01 ONGOING

Expenditures $ 0 $ 0 3 0
Revenue ¥ Y $ ] $ 0
PROGRAM CONTACT:  \/grious Board Staff .
PROGRAM CONCURS: YES X NO (If no, note differences as appropriate.)
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viscal Analysis of Legislation
SB 1065 (Bowen) - Enrolled Version

, Existing Law
The California Public Recoris Act requires that any person may receive a copy of any identifiable public
record from any state or local agency upon payment of fees covering the direct costs of duplication or any

applicable statutory fee. Existing law also states that computer data to be provided in a form determined by
the agency

Summary of SB 1065

SB 1065, as enrolled, would require any state agency that stores public records in an electronic format to

make those public records zvailable in an electronic format when requested complying with the following:

e The information would be made available in any electronic format in which it holds the information.

e An agency would be required to provide a copy of an electronic record in the format requested if the
format has been used by the agency to create copies for its own or other agency’s use.

e An agency is prohibited from making information available only in an electronic format.

Assumptions

For the purpose of this anaiysis, the following assumptions are made:

e SB 1065 would become effective on January 1, 2000.

o The Department of Consumer Affairs’ (CA) Central Records Unit stores public records for the Bureaus
with the DCA and currently provides copies of public records in the form of CD-ROM, diskette, and
hard copies.

e The Boards currently provide copies of public records in the form of diskette or hardcopies.

o Fees are charged that directly offset the cost of providing copies in whichever form is requested.

Summary of Fiscal Impact

The DCA’s Central Records Unit (CRU) store public records for the Bureaus only. The CRU currently has
the capability to provide copies of public records in CD-ROM and diskette format for the majority of the
records stored. There is a small amount of records that are currently only available in hard copy format.
However, the CRU is currently working towards having all Bureau records accessible electronically.

Boards that store public records in an electronic format are able to provide requested records in the same
electronic format in which they are stored and therefore comply with SB 1065.

As stated in existing law, a state agency is authorized to charge the requestor the direct costs for the
duplication, time expended searching for and segregating records.

As enrolled, SB 1065 would have minimal and absorbable fiscal impact.

LH: 1536 PE -9



_ CALIFORNIA SOCIETY
OF NEWSPAPER EDITORS

October 5, 1999

The Honorabie Gray Davis
Govemor of The State of California
State Capitol Building

State Capitol, First Floor
Sacramento, CA 95814

Dear Govemor Davis,

The doors to California's open records are closing day-by-day.

at's why I'd like to urge you to sign two bills currently on your desk, SB 48 and
In addition, as vice-president of the California Society of Newspaper
Editors, 1 intend to raise the issue to get the organization's support next Tuesday.

Senate bill 48 allows citizens to appeal to the Attorney General's office for an
opinion, should a request for information be denied. And it allows a judge to
impose fines of up to $10,000 for information withheld in bad faith. The opinions
do not compel agencies to release information and fines are at the discretion of
the judge. But they do give public agencies incentive to follow the law.

Senate Bill 1065 requires that an agency share information in the electronic
formats it already uses. It adds no extra work. It eliminates the evasive fechnique
of releasing information in an overwheliming pile of paperwork instead of an
easily searchable electronic format.

There is little controversy in SB 48 and SB 1065. These laws don't expand the
amount of information public agencies must release. They merely strengthen
what the Act calls-a "fundamental right” of all Californians.

LH: 1537 PE - 10



The Honorable Ciray Davis
Page 2

Thank you for ycur consideration.
Sincerely,

THE BOARD M=MBERS OF CSNE

Nl et

Mark S. Vasche:
CSNE President
Executive Editor, Mcdesto Bee

@{ng%

Diane Barney
Managing Editor

The Reporter
Linda Mielink

Managing Editor
The Paradise Post

fig 7

Oriando Ramirez
Food Editor
The Press-Enterprise

Chief of Bureau
Associated Press, Los Angeles

.,

David Yamold
CSNE Vice-President

\

W forenf

Executive Editor, San Jose

Mercury News

Al § Hoffors

Michael E. Hoffman
New Media Manager
Ventura County Star

Jk1—
Sharon Rosenhause

Managing Editor/News
San Francisco Examiner

Robert Sw rd
Managing Editor
The Press Democrat

Audnd >
ulie Shirley

AgSist. Managing Editor
The Desert Sun
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GoVvERNOR GRAY DAVIS

QOctober 10, 199¢

To the Member: of the Senate:
I am returning Senate Bill 1065 without my signature.

This is well-intentioned legislation. However, many of the state's computer systems do
not yet have the capacity to implement the provisions of this bill.

As such, this bill does not keep faith with previous legislation I have signed to protect the
confidentiality of citizens whose personal information is maintained by state departments
including the Employment Development Department, the Department of Motor Vehicles,
the Departmeni of Health Services, and the California Highway Patrol.

I believe the State's information technology resources should be directed towards making
sure that its computer systems are year 2000 compliant. The author was unwilling to add
language which would ensure the completion of this task before the implementation of
the provisions of this biil.

Cordially,

.‘.v%bom

GRAY DAVI

STATE CAPITOL * SACRAMENTO, CAL]FORNIA 95834 (916) 445»2841
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Rachel's bills that wentto LA

With MG Tl ek wweandT
AB75 ‘// \,\,7 QS
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A5 130 9

o LA

IF READY THE FOLLOWING BILLS WILL ALSO GO (I will let you know)

,‘.
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From: Jennifer Whiting

Sent: Monday, October 04, 1989 8:43 AM
To: Legislation Unit

Subject: Bills taken to LA 10/03/99

Lana transported the foltowin:g bilts to LA for us:

AB 33 AB 58 AB 62 AB 92 AB 118 AB 133
AB 144 AB 162 AB 17¢ AB 185 AB 232 AB 271
AB 297 AB 344 AB 370 AB 403 AB 472
AB 51 AB 539 AB 873 AB 714 AB 738 AB 921
AB 924 AB 923 AB 1168 AB 1318 AB 1541 AB 1870
S8 172 SB 240 SB 297 SB 323 SB 330 SB 341
SB 397 SB 514 SB 525 SB 599 SB 627 SB.645
SB 662 SB 747 SB 751 SB 774 SB 808 SB 927
SB 934 SB 948 SB 1048 SB 1118 SB 1126 SB 1210
SB 1221 SB 1233 SB 1262

Linda took the foliowing bills with her to LA:

AB 81 AB 503 AB 1355 AB 1383 AB 1381 AB 1473
AB 1564

S84 SB 42 SB 177 SB 216 SB 253 SB 346
SB 354 SB 418 SB 430 SB 474 SB 529 SB 729
SB 754 SB 989 SB 001 SB 1147
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ENROLLED BILL MEMORANDUM TO GOVERNOR

BILL NO: SB 1065 AUTHOR: Bowen DATE: C:ptember 23, 1999
SENATE: 31-7 (sce vote sheet)

ASSEMBLY; 68-6 (see vote sheet)

This bill would amend the Public Records Act (Act) to require state and local agencies that store
public information in electronic form to make that information available to the public in

electronic form.

SPONSOR: Author

SUPPORT: Department of Health Services'
Health and Human Services Agency
Department of Pesticide Residue

State Water Resources Control Board
California Environmental Protection Agency
Department of Parks and Recreation
Resources Agency

California Newspaper Publishers Association
Sierra Club

OPPOS N: California Department of Corrections
California Youth Authority
Board of Prison Terms
Youth and Adult Correctional Agency
Department of Motor Vehicles
Department of Corporations
Business, Transportation, and Housing Agency
Department of General Services
State and Consumer Services Agency
Department of Finance
Department of Consumer Affairs defers to
Department of General Services
Franchise Tax Board- No recommendation
Department of Industrial Relations defers to
Department of Information Technology
California Assessor’s Association Legislative Committee
Orange County Board of Supervisors

STATE FISCAL IMPACT: Indeterminable

BiE LH: 1555 pg.og



ARGUMENTS IN SUPPORT: Both government and private business have found it no longer

makes sense — electron cally or functionally — to keep information printed on paper locked up in
metal file cabinets. Instead, virtually every state and local agency governed by the Act is now
holding a significant portion of the public’s records electronically. This bill helps clarify those

‘statutes that govern ho'w those records should by released.

ARGUMENTS IN OPPOSITION:

This bill would remove all public entities’ ability to protect themselves from “counterfeit”
documents. Public entities should be allowed to retain the discretion to respond to requests
for electronic information in an unalterable format to prevent intentional or accidental
manipulation and alteration of information by the recipient in a manner that may then be
transmitted to others with the implication that the public entity produced the counterfeit
document.

The physical nature of electronic records may complicate the “reasonable segregation”
requirement of the Act, create confusion, and result in the accidental public disclosure of
exempt informaticn. Such an inadvertent disclosure may have an impact on the legal interests
of all concerned parties, resulting in legal actions and associated costs.

The bill raises concerns about data base security. For example, it could result in data being
merged into other unknown data bases, and could result in the use of records and
documentation for purposes unrelated to that specified in the original request.

This bill would eliminate an agency’s flexibility in responding to large public records
requests or those with a significant amount of non-disclosable information. By allowing the
requestor the choice of electronic format, public agencies may be forced to provide the
request electronically, even in such cases where it would be more expensive and burdensome
to do so.

If programming expenses for selecting, sorting, manipulating, and masking records are not
considered within the definition or not funded through any applicable statutory fees, agencies
may be burdened with this additional effort without reimbursement.

BACKGROUND INFORMATION: AB 179 (Bowen) 1997, and SB 74 (Kopp) 1997, were

identical bills that required state agencies to provide a copy of a requested public record in an
electronic form, unless unreasonable to do so, provided that the form was one already used by
the agency. Both these bills were vetoed by Governor Wilson.

LH: 1556 PE - 29
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- Measure: SB 1065
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The Honorable Gray Davis
State Capitol
Sacramento, CA 35814

Dear Govemnor Davis:

I'd like to respectiully request your signature on my SB 1065, which will be enrolled to
you in the coming days.

As you know, SB 1065 requires state and local agencies to make public records
available in electrenic form to anyone who requests them under the following guidelines:

1. The agency has the record in an electronic format;

2. The agency oniy has to provide an electronic copy if the requested format is one that
has been used by the agency to create copies for its own use or to provide to other
agencies.

3. The cost of obtaining the record is limited to the direct cost of duplicating the
electronic record.

As you know, when a person requests a paper copy of a public record, the agency can’t

charge any more than the direct cost of duplication. This is based on the principle that
as taxpayers, we've aiready paid to “create” the record — therefore we shouidn't have to

pay a second time (beyond the cost of duplication) to get a copy of the public record.

'L.il,__;....«.;-.l:_-.:.\.

The same principle should apply to electronic copies of records. SB 1065 doesn't
mandate that state and local agencies computerize all of their records. It simply says
that if agencies have the public records in an electronic format, they have to provide a
copy of the record In that format to anyone who wants it — and they can't charge any
more than the cost of duplication.

-
R
X ]
,._j
" |
.
.l
|

Using the true definition of “cost” — which is spending money out of pocket that an
agency wouldn't have had to otherwise spend — there should be minimal, if any, cost to
comply with this law because agencies can charge fees to cover the cost of duplication,

wm-am.ameshavantoommmedonthebm the Department of Finance has
stated the DMV estimates its costs to be $166,300 In “one-ime” costs and $39,600
“annually. t&ummthemﬁmaoMemmm bmuaﬁnbllon!ylpphio
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The Honorable Gray Davis
September 13, 1999
Page 2

public records that agencies are storing already. As for the $39,600 figure, that isn't a

“cost™ — it's a “loss of profit” figure that DMV is citing because under the “cost of
dupiication® limitation in the bill, the agency will no ionger be able to charge and pocket
any dollars that it currently charges over and above the cost of duplication.

As you may know, in 1997 the Department of industrial Relations opposed a similar bill,
AB 179 (Bowen), because of the “direct cost of duplication” provision. The Department
argued that the bill would have precluded it from making some $200,000 in pure profit
from selling electronic copies of workers’ compensation public records to private sector
companies that wanted that data in an electronic foormat. The Department was
accurate, AB 173 would have prevented it from profiting from the saie of public records
- which is one of the main goals of this year's SB 1065.

I would argue that in the long run, SB 1065 will save agencies money. The major
reason we're computerizing records and processes at the state and local level is to save
time, money, and resources — and to increase the speed and efficiency of state and
local govermment. Making public records availabie to citizens in an electronic format will
benefit citizens as well, because getting a 300-page environmental impact report on a
computer disk is a lot more “user friendly” than getting a 300-page paper copy of it.

Both the League of Califomia Cities and the California State Association of Counties are
neutral on the bill because they recognize it won't force them to computerize in places
where it doesn't make sense, nor will it cost them additional time or money to comply

with the measure.

Why Shouldn'’t Agencies Charge More To Businesses That May Sell The information?

Some argue that when selling public information, state and local agencies should be
able to charge more than the cost of duplication if the entity buying the information is a
business that’s going to tum around and re-package it for sale.

This is the exact same question the Legislature faced in 1993 with AB 1624 (Bowen),
which put the Legislature’s intemal computer system including bills, analyses, voting
records, and much more up on the Intemet. Some people wanted to charge profit-
making entities (such as Legitech) more money for the system since they were going to
re-package it and sell it for a profit.

| refused to set up a two-tiered structure in AB 1624 and | refused to estabﬂsh one in SB
1065 because, again, this is public
and we shouldn’t charge people different amounts for pubhc mfon’nation based on how
~ they Intend to use the information.

Frﬂ'ﬁy as long as people can get public information from state and local agencies at
cost, it probably cuts down on the profit that a private company can make by re-
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The Honorable Gray Davis
September 13, 1399
Page 3

selling the same information. A companv may “add value” to the raw data before selling
it, but then consumers have a choice — they can pay less and get the raw data from the
govemment agency, or they can pay more to the private vendor and get the “added
value” that may e more “user friendly” as it applies to their needs.

Orange County’s Opposition

The leading opposition tc SB 1065 comes from the Qrange County Board of
Supervisors, which has written to you in hopes that you will veto the measure in order to
“protect” its Gecgraphical Information System (GIS), which was developed over the last
ten years at a cost of $3.4 million. The County argues that if the preprietary software for
these maps is made available to the public, there is nothing to prevent entreprensurs
from packaging the materials and offering them for sale in compstition with the County.

I'd respona to that in several ways:

First, SB 1065 only “jeopardizes” Orange County’s desire to make a profit from selling
electronic copies of public records. It was county — and state, if you believe the state
funds most county operations — tax dollars that paid to create the GIS program, so
selling paople copies of the electronic data at the cost of duplication doesn’t jeopardize
anything.

Second, existing law — which is unchanged by this bill — states that GIS proprietary
software is not a public record and therefore is not available to the public.

Third, state and local agencies shouldn’t be selling anything to tum a profit, ec-3acially
when we're talking about public records that were created by taxpayer dollars.

Fourth, the notion that Orange County — or any taxpayer-funded agency — should be in
“competition” with the private sector is preposterous on its face. The Public Records
Act requires that records be made available to the public — that is one of govemment's
jobs here in Califomia, not “competing” with the private sector for business.

Fifth, Orange Coynty argues the data and the software are inextricably tied together.
However, arguably all computer software and data are tied together to some extent.
Orange County's representatives had asked that | exempt GIS data or data held in a
proprietary format from the provisions of SB 1065. | declined because | believe such an
exemption would provide an incentive to agencies to spend time and money developing
proprietary software for everything in order to sell data at a profit. Simply put, such an
exemption effectively defeats the purpose of the Public Records Act, which is to make
public records — paid for and developed with taxpayer dollars — availabie to the public.
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What the Oranje County Board of Supervisors fails to tell you in its letter is the real
reason behind its opposition to SB 1065. Orange County has contracted with a private
company in Costa Mesa, Digital Map Products, to act as the County's agent to seli the
GIS data to realtors and anyone who wants to buy it. The County gave an exclusive
license to Digilal Map Products and receives a commission every time the company
finds a customar, which appears to be in violation of Govemment Code Section 6270,
which reads:

GOV 6270. (a) Notwithstanding any other provision of law, no state or local
agency shall sell, exchange, fumish, or otherwise provide a public record subject
to disclcsure pursuant to this chapter to a private entity in a manner that prevents
a state or local agency from providing the record directly pursuant to this chapter

What's more, the licensing agreement with Digital Maps requires the County to use its
taxpayer-funded employees to continually update the data for the private ccmpany to
sell. According to the enclosed July 13" article from the Qrange County Register, the
County has employees working “full time ori keeping the map’s database current.”

If SB 1065 prevents Orange County from profiting on the sale of public data — setting
aside the proprietary software issue for 8 moment — the bill would nullify that contract
and all future contracts the County may want to enter into regarding the for-profit sale of
public records.

SB 1085 brings Califomia’s landmark Public Recerds Act into the 21 century and will
serve to expand access to govemment in an era when more and more people fesel
disconnected from elected officials and government bureaucracies at the state and local
levels.

Thank you for taking the time to review and consider SB 1065. If you have any
questions, please don't hesitate to call me at (916) 445-5953.

Sincerely,

Tk

Debra Bowen
Senator, 28™ District
(D-Redondo Beach)

DBelg
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threatens county map plan

GOVERNMENT Sale of costly geographic data
local officials have gathered would be barred.

By DANTEL M. WEINTRAUB
The Orange County Register

SACRAMENTO — County Sur-
veyor John Canas has built a
map for the next century, a
flashy high-tech product that can
tell you just about anything you
need to know about the lay of the
land in Orange Counvy.

State Sen. Debra Bowen,
meanwhile, is trying to Oring
California’'s Public Records Act
iato the computer age, giving the

state's citizens the same access
to electronic records that they
now have for information stored
on paper.

The two may be on a collision
course.

Canas and the Orange County
Board of Supervisors say Bow-
en’s bill would undermine their
mapping project, forcing them to
give away years of work and a
multimillion-dollar investment
for the price of a computer disk.
They fear that private compa-
nies might snap up the county’s
software for next to nothing and
go into competition with the gov-
ernment.

Bowen, a Democrat from Ma-
rina del Rey, says that's the
point.

“We don't want a public agen-
cy to make a proﬁt from selling
public records,” Bowen said.
“We want competition.”’

Bowen’'s bili cleared the As-
sembly Governmental Organiza-
tion Committee on Monday and
seems headed for passage in the
Legislature. If it becomes law,

the measure will require govern-
ment agencies to give the public
access to computerized records
for no more than the cost of copy-
ing them. The same standard has
long applied to paper récords.

Orange - County's concems
were belittied by the committee
at Monday’s hearing. Assembly-
man Dick Floyd, D-Harbor City,
said he thought the county’s ar-
guments were ‘‘specious and sil-
ly.” .
Assemblyman Brett Granlund,
R-Yucaipa,. said the suggestion
that a goverfmentagency should
profit from such an mvutmmt
was ridiculous.

‘It'slikethoscbool stem'

coming bere and saying, ‘Wc ve
invested in the kids' education
and we want a cut of anything

they do,"' ™' be said. =2
But county officials say it’s not
that simple.

Their map — oﬂicxauycaﬁedl‘

Geographical Information_Sys-
tem — cost $2.6 million to devel-

op. ‘

Itis built on a massive data-
base that begins with 640,000 par-
celnofhndin()rur‘Cwnty It
includes information” about the
land's owners, any dwellings, of-
fices, :muorfmubuﬂton

-ttmlmdmnnmnumd

Llyu'edontopo(thtis
lnformntlon about public ser
vices, such as police and fire sta-
tions, soils, vegetation and more.

All of this information is stored
on a computer can spit out
answers to conceivable
geographic q

ummwanutoknowbow
many homes in & three-square-
mile area have four bedrooms,
two bathrooms, 4 loan of more
mm,mw* are within five
tn earthquake fault,
mmtyl computer has

a lute-::ktlhe-lrt technol-
tly, the county sells the

dau for between $1 and $2 per
parcel, depending on how much

il
£l

Orovag
o

Sexgster

N\-_%

information a customer needs. A
private company in Costa Mesa,
Digital Map Produc:s, is licensed
to market the map for the county
and gets a cut of the fee every
tivie it finds a customer. —

Dlgttal Map's geseral manag-

Jim Skurzynski, says he
doeantfaraionofbunneulf
the county is forced to give away
the information he now is selling.
But he said his product could be-
come worthless if the county em-
ployees who now work full time
keeping the map’s database cur-
rent are diverted to mkmz
copiel of it for others.

“The quality of that dstnbue
is very important to us,” be said.

Orange County’s objection to
Bowen's bill is a narrow ope.
Only a few hundred customers —
mostly developers and other gov-
ernment agencies — use the map
in a typical year. .

But Bowen says the problem
reflected in Orange County's ob-
jection is likely to spread as
more public records are kept on
computer.

If the government I.ln t
from turning a profit on the i
mation it collects, she said, am
cies wilt have an ‘incentive to du-
plicate what Orange County bas
done with property records. Po-
lice reports, school test scores
and other useful data t soon
::iavaihble only at a she

d

“Alotofumdum'dn.m
be deciding wbether to cosmaput-
erize their records,” Bowen said.
“You doa't want the decision
based on whether or not they can
make a profit.”

LH: 1563 PF - 36



BION M. GREGORY

Shbe K Qlatt MI o
Aot 0. Gro £ion Gl
, i . [E Mk Fagridin Terry
Sacramento, California :;lﬂuw- J-"hn;
September 29, 1999 M v excegy v"f""'.

Honorable Gray Davis
Governor of California
Sacramento, CA

S.B. 1065

SUMMARY :

FORM:

REPORT ON ENROLLED BILL

BOWEN. Public Records.

See Legislative Counsel's Digest on the bill
as adopted.

Approved.

CONSTITUTIONALITY: Approved.

TITLE:

CONFLICTS:

Approved.

This bill and Assembly Bill No. 515, which is
also before the Governor, would both add a
Section 6253.2 to the Government Code with different
substantive provisions that are not in conflict.

The numbering of sections in statutes is a
purely artificial and unessential arrangement resorted
to for purposes of convenience only (Estate of Bull
(1908) 153 Cal. 715, 717). There is no constitutional
or statutory provision that precludes the enactment of
gsections of the same number.

Notzs 2[461"
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Réport on S.B. 31065 - p. 2

Thus, if both bills are chaptered, there will
Ye twa sections in the Government Code numbered 6253.2
that will both be given effect.

Bion M. Gregory
Legislative Counsel

0 . 4
”K{,a.(ﬁ (20 A

By 7
Paul Antilla
Deputy Legislative Counsel

PA:1fg

Two copies to Honorable Debra Bowen and
Honorable Roderick D. Wright,
pursuant te Joint Rule 34.
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SUMMARY:

This bill requires public agencies to make public records available, when requested, in the electronic format in which
they hold the inforration. 't specifies that the direct costs of duplication, for which agencies may charge requesters
pursuant to current iaw, inc'ude the costs associated with duplicating electronic records.

RECOMMENDATIONS AND SUPPORTING ARGUMENTS: SIGN

The intent of this bill is to increase public access to computerized information kept by public agencies; it is likely
there will be increased requests for data. Because there is no appropriation included in tke bill, the costs of providing
the data will need to be recovered through fees paid by the requestor. It is already current practice within DES that
requests for electronic pub'ic records to be made available upon request (using existing DHS electronic formats).
DHS posmon was neutral in the original bill analysis.

LEGISLATIVE HISTORY:

In 1998, AB 179 (Bowen), which was similar to this bili but required records to be provided in the electronic format
requested, was vetoed by Govemor Wilson.

Related bill AB 1099Author: Shelley (D). This bill revises the Public Records Act to require a public agency to
provide computerized data in the same format used by the public agency, to segregate confidential dtata where
appropriate and allow access to the rest, and to prohibit the acquisition of an electruaic data processing system that
would impair the public's access to the data.

Related bill SB 48 Author: Sher. This bill establishes a procedure in the California Public Records Act for appealing -
a public agency demal of a written request to disclose public records.

' B ROUND:

Mulnple DHS program systems have information that can be requested by the public. The bill allows for required
fees as required by legislation “Existing law, the California Public Records Act, provides, among other things, that
any person may receive a copy of any ideatifiable public record from any state or local agency upon payment of fees N
covering the direct costs of duplication or any applicable statutory fee.”

L

g* (] Does not impact DHS;

Defer to:
Na recommendation

@18)864-0250
391-6376~H
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Bt number:

SPECIFIC FINDINGS:

Requires Regulations ___Requires Legislative Report
gy v Requires/Impacts Commissions, Boards ¢ __Urgency Clause

+ . Chaptering Problem(Describe in Legislative History

- There are no Chaptering problems with the other bills.

The department currently provides information in the format as requested and charges actual cost for the service.
There is no change in hovs the department will handle statutory required fee collection 2nd confideatial information.

FISCAL IMPACT:

There is no fiscal impact to the department. Because there is no appropriation included in the bill, the costs of
providing the data will need to be recovered through fees paid by the requestor. Department of Health Services
policy already includes charging for data requests. The administrative accounts receivable processes are in place
therefore, there is no fiscal impact to DHS.

PROS:

Department will meet the expectations of the public.

CONS:

Staff will be directed away from DHS work to accommodate requests. There are no new positions added to cover -
this workload. ' s

PROPONENTS:

The author believes that the same rules that apply to paper public records should apply to copies of electronic e

records. According to the author, taxpayers that pay for the equipment that public agencies use to create and store e
public records should be able to receive copies in whatever format is currently available to the agency. The author * <7
argues that public agencies shouldn't be permitted to profit from the sale of electronic copies of public records. b

QFPONENTS:

Orange County is opposed to the bill based on its analysis that, as currently drafted, SB 1065 subjects proprictary
software developed by the county to the Public Records Act. The county is particularly concerned with its

. Geographical Information System (GIS), a software program that enables the county to produce maps of

. subdivisions, flood channels, and parcel maps, which it provides to the public in paper format. According to the.
county, the GIS was extremely costly to develop and the requirement that the GIS software be disclosed to the public
puid ensbie private entrepreneurs to use the software to directly compete with the county in selling the maps. The

iy of San Di¢go is opposed based on its belief that the bill will result in increased costs to provide public records.

e s s ra g s
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VETO MESSAGE

BOWMEN-SB 1065
I am returning Senate Bill No. 1065 without my signature.

This bill is to increase public access to computerized information kept by public
agencies; it 13 likely there will be increased requests for data. Because there is no
appropriation included in the bill, the costs of providing the data will need to be
recovered through fees paid by the requestor.

Without new positions added to cover this potential new workload, I believe this bill will
have a significant impact on the ability of state works to perform their current duties and
responsibilities. State staff will be directed away from state work to accommodate
additional requests.

Providing requested informatiou under the Public Records Act is a priority. Adeqi_'a*.e
staffing should be made available to meet the public requests for this service.

Sincerely,

Gray Davis

AiH: .1'568 PE - 41



Califernia Environmental Protection Agency
Enrolled Bill eport

w

DEPARTMENT OF AUTHOR BILL. NUMBER
PESTICIDE REGULATION Bowen SB 1065
SPONSOR RELATED BILLS AMENDED DATE
Author AB 1099 | September 3, 1999 -
Jeo Enrolled
Public Records: Electronic Format

_This bill would require State and local agencies to provide copies of identifiable public records in an electronic
format if the agencies hive the record in that format, and the records requester asxs for the record in an
electronic format. An azency would have to provide the copy in the format requested if the agency uses that
format to create copies for its use or the use of other agencies.

BACKGRGUND

AB 1099 (Shelley) is also under consideration by the Legislature. AB 1099 would prohibit State and local
agencies from acquiring an clectronic data processing system for handling public records unless the agency
detmnﬁa the system will not impair or impede the agency’s ability to provide electronic copies and allow =
public inspection of the records. The bill would require public record computerized data to be provided in any
form requested, provided the form requested is used by the agency for conducting its business or making copwe

for use by it or another agency.

AB 179 (Bowen) from the 1997-98 Legislative session would have required State and local agencies “to
provide a copy of an clectronic record in the form requested, unless, in light of surrounding circumstances, it is -
not reasonable to do so[.]” Governor Wilson vetoed this bill and his veto message read, in part: “A request that -

an electronic record be provided in a particular form may require additional expense, burden, and time .

. [and}

the bill provides no guidance whether or to what extent that additional burden makes it ‘unreasonable.””

ANALYSIS.

Under existing law, public agencies caa decide the form in which they will provide copies of identifiable,

(continued)
' DEPARTMENT RECOMMENDATION AGENCY RECOMMENDATION
__ Deferto _L/f,iﬂn __Deferto
__NoEBR Required  Position of:
DATE AGENCY SBCRBTARY DATE
dhl (LA N dhebor o/ me
o S b 60 b1
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SB 1065 - Enrolied Bill Regost
Page Two

ANAL YSIS (cont'd)

disclosable public records. Under this bill, public agencies would have to provide the record in an electronic
format if themcord iz 1 ar electronic format and the requester asks for the record in an electronic format.
Upm the requester’s payment of the required fee for the costs of duplicating the record, the agency would
e COpy of the record in the particutar chosen electronic format if that format is us=d by the agency to.
o1 ifs use or the use of other agencies. The bill clarifies that if a public agency at one time
maintained the requested records in electronic format, but no longer maintains the records in that format, the
agency is notmqumd to reconstruct the records in electronic format. (However, the bill does not mitigate the
difficulty agencies would face in redacting nondisclosable information from electronic records before releasing

them.)

If the record contained inormation that is protected from disclosure and needed to be redacted before releasing
the record to the public, it could be more difficult or perhaps impossible to redact information when providing
an electronic copy than when providing a paper copy of the record.

LEGISLATIVE HISTORY

September 3 In Senate. To enroliment.
September 3 Read third time. Passed. (Ayes 68. Noes 6.) To Senate.
August 19 Fromn Appropriations Committee: Do pass. (Ayes 18. Noes 3.)

July 12 From Governmental Organization Committee: Do pass, but first be re-referred to Committee on
' ~ Appropriations. (Ayes 13. Noes 2.)

June 17 To Committee on Governmental Organization

May 25 Read third time. Passed (Ayes 31. Noes 7.) To Assembly.

May 18 From Appropriations Committee: Do pass. (Ayes 9. Noes 3. Page 1215.)

April 27 Read second time. Amended. Re-referred to Committee on Appropriations.
April 26 From Judiciary committee: Do pass as amended, but first amend, and re-refer to Committee on
Appropriations. (Ayes 6. Noes 0.)

FISCAL IMPACTS ~

The bill would provide that direct costs of duplication include the costs associated with duplicating electronic
records. Since the Department of Pesticide Regulation (DPR) is not required to provide copies of records in
any electronic format it does not use, and can include the costs associated with duplicating electronic records in
the direct costs of duplicating the record requested, any additional costs to DPR from the bill should be

: nwuwmmk

£ -nconomc IMPACTS

Thebiﬂ lllwtexpected to have any economic impact on businesses.
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LEGAL IMPACTS

If the bill were interpreted 1o force the release of confidential information in an electronic format, a serious
legal conflict would arise. Bxisting authority to withhold confidential information would need to prevail when
such a conflict arises, resulting in release of an electronic format.

OTHER AFFECTED DEPARTMENTS' ROLES/VIEWS
All public agencies will be affected.

ARGUMENTS

Pro: Proponents would argue the bill will allow record requesters to obtain in an electronic format copies of
an identifiable record kept by an agency in an electronic format instead of in a form in which the agency
wants to provide the copies.

Con: Opponents would argue an agency should have the discretion to provide a copy of an identifiable record
in thc form it chooses, even if the agency has the record in an electronic format.

Proponents- Cahfomla Newspaper Publishers Association
Sierra Club

Oppenents- City of San Diego
Orange County Board of Supervisors

VOTES Policy Fiscal Floor

Assembly 13-2 18-3 68 -6

Senate 6 -0 9-3 31-7

Opponents believe that this bill would make proprietary software, specifically software developed by counties

at significant cost, subjcct to the Public Records Act. Further, the bill would enable private entrepreneurs to ~

use county soﬁ.ware to compete with the county in selling maps of subdivisions, flood channels, and parcel "f‘v,u-

maps, whlch are  currently provided to the public in paper format. ‘o
f’_‘

RECOI\&ME_NDATION :

This bill would require State and local agencies to provide copies of identifiable public records in an electronic

format when those records are retained and requested in an electronic format. An agency would provide the
copy in the furnm requested if the agency uses that format to create copies for its use or the use of other

agencies. Th__u bil! streamlines the dissemination and utilization of public records maintained by State agencies
in Mmﬂkﬁ srmat. However, this bill could be interpreted to require the releasc of confidential information

i Py under existing law due to the potential difficulty in redacting such information from a

: ﬁmmt, We, therefore, reluctantly recommmend that the Govemor SIGN this bill.
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 SB 1965 - Barclled Bill Rejort

- Page Four -
Agency Work Telephone | Pager Number | Home Telephone
Number Number
Department of ‘ -
916) 445-3976 916) 552-0622 916) 681-2538
Pesticide Regulation (916) ! (316) (16)
| Department of 916) 4454000 | (916)847-7395 | (916)457-7407 |
Pesticide Regulation (49} ((ccll)) (315)
1-888-421-2597
(pager)

- California Iy ;
P 916) 322-7326 (91€)731-65%6 -9464
Bogicont ot (916) 322-732 (91€)731 .5 (916) 452
Protection Agency
California

916) 323-2514 916) 798-3363 23-2514
Environmental (916) 323 gc:lg (P16)30-2
Protection Agency

{BOO) 6RB- 1017
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S.B. 1065-Bowm

An act relating tc Public Records

To the Members of the Senate:
I-am returning Senate Bill 1065 without my signature.

SB 1065 subiecis proprietary software developed by local agencies to the requirements of the
Public Records Act. Local agencies are particularly concerned with their Geographical
Information Systems (GIS), a software program that enables counties to produce maps of
subdivisions, flood channels, and parcel maps, which it provides to the public in paper format.
The GIS was extremely costly to develop and the requirement that the GIS software be disclosed
to the public would enable private entrepreneurs to use the software to directly compete with the
county in selling the maps. Further, this bill could be interpreted to require the release of
confidential information otherwise protected under existing law due to the potential difficulty in
redacting such information from a record in an electronic format.

I, therefore, cannot support this bill.
Sihcercly,

GRAY DAVIS
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Department/Board - o Bill Number
STATE WATER RESOURC =S COINTROL BOARD SB 1065
Subject - - | Author
Public Records: Electronic Format Bowen
Sponsor Related Bills
'[AB 1099 (Shelley) ‘
SUMMARY

SB 1065 would amend the Public Records Act (PRA) to require an agency to provide electronic format data in
an electronic format upon rzquest.

BACKGROUND

The California PRA requires state and local agencies to make their records open to public inspection at all times
during office hours, except as specifically exempted from disclosure by law. The PRA also provides that
computer data must be provided in a form determined by the agency, and that the agency may charge a fee to
cover the direct costs of duplication (Government Code Section 6253 (b)). Recent case law holds that direct
costs of duplication mean the costs of running a copy machine and the expense of the person operating it.

Direct costs of duplication do not include costs for retricval, inspection and handling of the file from which the
copy is extracted. (North County Parents Organization v. Depi. of Education, 28 Cal. Rptr. 2d 359, (1994)).
This case law has imposed an additional financial burden on agencies that routinely receive a large number of
requests for their records.

Most public records requests received by the State Water Resources Control Board (SWRCB) and the Regional
Water Qﬁality Control Boards (RWQCBs) are for access to RWQCBs' records. Most are requests for
identifiable, noncontroversial public records, and each RWQCB has designated staff to bandle such routine
requests. More complicated requests are forwarded to the Office of Chief Counsel at the SWRCB for a
determination of disclosure or nondisclosure. Very few requested records require redaction or reprogramming.

Another Public Record Act bill this session, AB 1099 (Shelley), is very similar to SB 1065. AB 1099 would
amend the Public Records Act (PRA) to require that computerized data be provided in any form or format
requested from among any of the forms or formats used by the agency. It imposes further requirements for
notification of derial for public records requests. AB 1099 also prohibits a public agency, after January 1, 2000,
from acquiring any electronic data processing system unless it first determines that the system will not hinder
the ability to aliow public inspection of public records, and to provide electronic copies of the records. Finally,

Board/Department/Office Recommendation Agency Recommendation
X Sign ___ Deferto _V  Sign Defer to
Veto e Veto
NoEBRreqd No EBR req'd
oot ) . aency Seoretary
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AB 1099 amends the PRA definition of “computer software” to include proprietary information. AB 1099 is
currently in the Senate Third Reading File.

Past attempts to amend the public records act include last session’s AB 179 (Bowen) and SB 74 (Kopp), both of
which were vetoed by Govenor Wilson because of fears that they would add costs and rigidity to public
agencies’ obligatiors under the Public Records Act.

ANALYEIS

SB 1065 would amend the Public Records Act (PRA) to require an agency to provide electronic format data in
an electronic format upon request. The agency would be required to make the information available in any
electronic format in which it holds the information, and to provide a copy of an electronic record in the format
requested if that format has been used by the agency to create copies for its own use or to provide to other
agencies. Agencies woulc not be allowed to make records available only in an electronic format, nor are they
required to provide access to records that are restricted by statute. Finally, the bill allows for duplication costs
of electronic records, and specifies that a public agency is not required to reconstruct a report if it no longer
retains the report in an electronic format. The SWRCB does not object to any of the provisions of this bill.

FISCAL AND ECONOMIC IMPACT

While there may be a workload associaied with this bill, it does not appear substantial. Costs incurred could be
at least partially offset by allowing recovery of the direct costs of duplication, as stated in proposed Section
6253.2(a)(2) that “direct costs of duplication shall include the costs associated with duplicating electronic
records.”

OTHER AFFECTED DEPARTMENTS ROLES/VIEWS:

All state and local agencies subject to the California Public Records Act.

PROS/CONS

Pro: This bill would better assure public access to electronic records maintained by public agencies.
Agencies should be encouraged to share electronic information since it is a cheaper medium to ~
copy and distribute, and (with appropriate software) usually easier to use, search, and/or
manipulate.

Taxpayers that pay for the equipment that public agencies use to create and store public records
should be able to receive copies in whatever format is currently available to the agency. Public
agencies should not be permitted to profit from the sale of electronic copies of public records.

The bill merely codifies the common practice of sharing electronic data in the format in which it

is already stored. In addition, the bill may subject proprietary software developed by the state or
local agency to the Act, and it may result in increased costs to provide public records.

g
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SUPPORT/OPPOSITICN

Support: » CA Nevyspaper Publisher’s Assoc. e Sierra Club (California)
e Saociety of Professional Journalists

QOppose: ¢ Orange County  City of San Diego
i : Policy Fiscal Floor
: -;Aﬂmbly 13-2 18-3 68-6
sauxe 6-0 9-3 31-7

Exph!lﬁon of “No” Vates — We understand that some legislators voted no because this bill is substantially
:the same bill as AB 179 (Bowen), which Governor Wilson vetoed last year because of fears that it would add
costs and rigidity to public agencies’ obligations under the Public Records Act. Others were swayed by the
Orange County argument that the bill does not exempt proprictary software developed by the state or local

agencies.

RECOMMENDED POSITION - Sign. The bill improves public access to electronic public records.

=
Title Name Office Home Pager/cell
Secretary, Cal/EPA Winston Hickox 323-2514 484-0356 798-3363
Executive Director, State Water Board ~ Walt Pettit 657-0941  362-2208 S
Legisiative Director, Cal/EPA Patty Zwarts 3227326 452-9464 7310506
chlshnvc Director, State Water Board Tom Jones 657-1247  452-2489 523-8148
lelepboncnumbcrsaremthe9l6areacode ' Sis
i

3
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Veto Message for SB 1065

I am retuming SB 1065 withwut my signature.

the Pblic Records Act to requirs an agency to provide electronically formatted data in

coﬁﬁildd m and rigidity to public agencies’ obligations under the Public Records Act. Because
isno ion for proprietary software, the bill aiso may subject such software developed by the state or
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1 SILL NUMBER
RESOQURCKS | SB 1085
DEPARTMENT - - i AUTHOR
PARKS AND RECREAT!ON Bowen
SUMMARY: .

This bill would amend the Public Records Act to require state and local agencies that store putlic
information in an electronic format to responc to requests for public information in any electronic
copy format created by those agencies for intemal or extemal use.

Specifically, this bill:

1. Deletes a provision of the Public Records Act that authorizes public agencies to determine the
form in which the:y provide computer data that is subject to public records disclosure.

2. Requires public agencies that have public records in an electronic format to :
a. make the records available in any electronic format in which they hold the information; and

b. provide a copy of the electronic record in the format requested if the requested format is one
that has been used by the agency to create copies for its own use or for provision to other

agencies.

3. Specifies that direct costs of duplication shall inciude the costs assoctated with duplicating
electroriic records.

4. Clarifies that no provision requiring an agency to provide an slectronic record shall be construed
-to require the public agency to reconstruct a report in an electronic format if the agency no longer
has the report available in an electronic format. -

5. Clarifies that no provision requiring an agency to provide an electronic record shall be construed -
ta permit public access to records held by the Department of Motor Vehicles to which access is

otherwise prohibited.

The Dopamnent of Pafks and Recreation (DPR) agrees that the public should have convenient )
access to information; however, it must be noted that this bill would remove ali public entities’ ability * =
to preteot themselves from "counterfeit” documents., Public entities should be allowed to retain the  °
scretion fo respond to requests for electronic information in an unalterable format to prevent
inh‘moml or accidental manipulation and alteration of information by the recipient in a manner that
_may then be transmitted to others with the implication that the public entity produced the counterfait
document. The Administration may wish to consider “clean up” legisiation in the next year to pmvido

ation Contact: Cindy Shamrock, Deputy Director, Legisiation Agency (Vacant
'm-m7 (Pagef) 055—1407 (Homa\w 3738, (Fax) 657-3903 Phont) D.puty m M
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FISCAL IMPACT:

Unknown; the primary r:ost created by the bill would be those associated with refuting bogus
disseminations misrepresented as official agency records.

PRO:

Supporters of this bill include:
California Newspaper Publishers Association
Sierra Club

The author believes that the same rules that apply to paper public records should apply to copies of
electronic records. According to the author, ‘axpayers that pay for the equipment that public
agencies use to create and store public records should be able to receive copies in whatever format
is currently available to the agency. The author argues that public agencies shouldn't be permitted to
profit from the sale of electronic copies of public records.

CON:

Opponents of this bill include:
City of San Diego
Orange County Board of Supervisors

Orange County contends that, as currently drafted, the bill subjects proprietary software developed
by the County to the Public Records Act. Specifically of concem is the County's Geographical
Information System (GIS), a software program that enables the County to produce maps of
subdivisions, flood channels, and parcel maps, which it provides to the public in paper format.
According to the county, the GIS was extremsly costly to develop and the requirement that the GIS
software be disclosed to the public would enable private entrepreneurs to use the software to directly

compete with the County in selling the maps.

The City of San Diego is opposed based on its belief that the bill will resuit in increased costs to
provide public records.

RECOMMENDATION:
Sign.
REASON FOR RECOMMENDATION:

Thnbenemsto providing timely and useful public information outweighs the concerns over
~ manipulation of data in an attempt to mislead the public.
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PROPOSED VETO MESSAGE
SB 1065

To the Members of the Senate:
| am returning SEB 1065 without my signature.

This bill would remove the discretion of all public agencies to respond to requests for
slectronic informaticn in an unalterable format to prevent intentional or accidental aiteration of
information prior to “urther dissemination of the information. This could lead to consequences
that would be harmful to both the agencies involved and to the public. While | fully support the
public's right to know, it is imperative that public entities be given the flexibility to control the
format of the information provided to ensure that the public is receiving accurate information.

In addition, the bill makes no distinction between providing information to the public and
providing free materials and programs for use in private enterprise. Again, the public should
have ready access to information at a minimum of cost, however, private enterprise should not
be allowed to capitalize on publicly funded information systems without sharing a reasonabie
portion of the costs of development.

Sincerely,
GRAY DAVIS

LH: 1581 pg.sa



ENROLLED BILL REPCRT

< é i :
Ml
N

STATE OF CALIFORNIA

AGENCY

YOUTH AND ADULT CORRECTIONAL AGENCY

T 8L NUMBER

Senate Biil 1065

" DEPARTMENT, BOARD OR COMMISSION

CORRECTIONS

AUTHOR

Bowen

SUNMMARY

Senate Bil (SB) 1065 would require that uniess prohibited by law, any agency
that has information constituting an identifiable public record that is in an
electronic format shall make that information available in an electronic format

when requested by any person.

HISTORY. SPONSORSHIP and RELATED BILLS

Senate Biil 1065 was sponsored by the author. The bill was approved by the following
votes, with all "no" votes cast by Republicans with the exceptions of Senator Peace

and Assemblyman Coirea.
Senate Judiciary 6-0

Senate Appropriations $-3
Senate Floor 31-7

Other related bills are:

Assembly Governmental Organization 13-2
Assembly Appropriations 18-3
Assembly Floor 68-6

AB 179 (Bowen) 1997, and SB 74 (Kopp) 1997, were identical bills that required
state agencies to provide a copy of a requested public record in an electronic
form, unless unreasonable to do so, provided that the form was one already
used by the agency. Both of these bills were vetoed by the Governor.

SB 143 (Kopp) 1998, (Chapter 620) required that computer data shall be

provided in a form determined by the agency.

AB 1099 (Shelley) 1999, would require that a state or local agency provide
computerized data in any form or format that is requested from among any of the
forms or formats used by the agency. This bill failed passage in the Senate on
September 1, 1999; reconsideration was granted, and the bill is now on the

Senate Inactive File.

VETO THE BILL

DATE

7-£-99

AGENCY
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IMPACT ANALYSIS

Existing law, Govemment Code (GC) Section 6253 currently states that public
records are open to inspection at all times during the office hours of the state or
local agency and every person has a right to inspect any public record, with
specified exceptions. This code also provides that except for records that are
exempt front disclosure by express provisions of law, each state or local agency,
upon a reguest for a copy of records, shall make any reasonably segregable
portion of the record promptly available to any person. Public agencies are only
allowed to charge the requestor for the direct cost of duplication, which does not
reimburse the agency for the costs of searching for the document and reviewing
it for information protected from release. Upon request, an exact copy shall be
provided uniess impraticable to do so. Computer data shall be in _a form

determined by the agency.

Currently, as required by GC 6253, agencies such as CDC determine which form
computer data information shall be provided in. This may be in eiectronic or

“hard copy" format.

SB 1065 adds Section 6253.2 to the Government Code, whicti would provide
that an agency shall make the information available in any electronic format in
which it holds the information. in addition, each agency shall provide a copy of
an electronic record in the format requested if the requested format is one that
has been used by the agency to create copies for its own use or for provision to
other agencies. Direct costs of duplication shall inciude the costs associated with

duplicating electronic records.

CDC is a clearinghouse for large amounts of information. The Department must
maintain records for each of its 160,000 inmates in order to properly house them
and calculate their release dates as provided for by law. CDC has extremely
large databases in order to store the required records. Large portions of these
databases are protected as confidential because they constitute personal,
medical, and criminal offender record information. An electronic record used by
CDC may already contain a combination of protected data as well as data that
could be provided as a public record. Due to the non-reimbursable cost involved
in developing a computer program to redact the portions of data which are
exempt from disclosure, CDC now provides the requestor their request in paper
format (at 30 cents per page for duplication only) with the exempted data

redacted by hand.

if a request is small or does not require the redacting of data exempt from
disclosure, CDC is not opposed to providing public records in electronic format
upon request. However, SB 1065 would eliminate an agency's flexibility in
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responding to large pubiic records requests or those with a significant amount of
non-disclosab'e information. By allowing the requestor the choice of electroric
format, CDC may now be forced to provide the request electronically, even in
such cases where it would be more expensive and burdensome to do so.

FISCAL IMPACT

The provisions of this act may require CDC to redirect existing resources from
other critical priorities to provide a public requestor the required information.
Additionally, although SB 1065 allows an agency to charge a requestor for the
costs associated with duplicating electronic records this authority is not fully
defined. Current law only allows a charge related to the direct duplication, or
copying, of hard copy public records. Based on this analogy, SB 1065 will only
authorize an agency to charge a requestor for the cost of a computer disk. This
will leave the extensive programming costs and redacting cosis unreimbursed.

ARGUMENTS PRO AND CON

PRO: The author believes that the same rules that apply to paper pubiic records
should apply to copies of electronic records.

CON: Allowing a requestor to determine the format in which to receive a public
record may require additional expense, burden, and time.

RECOMMENDATION

Veto the Bill. SB 1065 does not expand the public's access to information. it only
allows a requestor to increase the unreimbursed cost to a public agency for
complying with public record requests.
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PROPOSED VETO MESSAGE

SENATE BILL 1065 (BOWEN)

To the Mernbers of the California Senate:

| am returring Senate Bill 1065 without my signature.

Currently the Public Records Act authorizes public agencies to determine the form in
which they provide computer data that is subject to public records disclosure. Senate
Bill 1065 would instead require State and local agencies to make public records
available in any electronic format when requested.

While being fully supportive of the Public Records Act, this bill does not increase public
access to information. It only involves whether documents are provided in paper or

electronic format.

Removing an agency's flexibility on the format in which information is provided may
lead to increased unreimbursable costs to state and local agencies.

Sincerely,

Gray Davis
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Youth and Aduit Jomrectional Agency SB 1065
' AUTHOR
Youth Authority Bowen

BILL SUMMARY

This bill would reguire any agency that stores public information in electroajg format to make that information
availsble in an electronic fo-tnat among any of the forms used by the agency fo conduct of its own business
or for use by another agency.

1. 1 ' Author

3 California Newspaper Association, Sierta Club

3. City of San Diego, Orange County Board cf Supervisors

4. AB 179 (Bowen) - Similar to this bill, was vetoed by Former-
Govemor Wilson

5. AB 1099 (Shelley)

6. All

y A Yes

8. No

9. No

YOTES

Senate Judiciary: 6 Ayes 0 Noes 0 Not Voting 0 Absent

Senate Appropriations: 9 Ayes 3 Noes 1 Not Voting 0 Absent

Senate Floor: 31 Ayes 7 Noes 2 Not Voting 0 Absent

Assermnbly Governmeatal Organization: 13 Ayes 2 Noes 3 Not Voting 0 Absent

Assembly Appropriations: 18 Ayes 3 Noes 0 Not Voting 0 Absent

Assembly Floor: 68 Aycs 6 Noes 6 Not Voting O Absent

SPECIFIC FINDINGS

Qurent law provides that any person may receive a copy of any public record from any State or local agency
upon payment of fecs covering the direct costs of duplication or any applicable statutory fee. Each agency has 10
days to determine whether the request seeks copies of public information in its possession. The agency must
notify the requestor as soon as a determination has been made and give reasons for the decision.

This bill wounld irc any agency, unless otherwise prohibited by law, to make available public records in
electronic format when requested by any person and would require the agency to comply with the following:

¢« Make information available in any clectonic format in which it holds the information.




e

. ® B
Page 2
* Provide a copy in a requisted format, if it is one that has been created or used for other agencies.

DRISCUSSION

1. Need Purpose

As technology continues; to reshape the way we conduct business, citize s are continuously secking a more
advanced means to communicate. The author of this bill is providing citizens altemnate methods in receiving
of obtainir publicinformltiouahcrthmthcuadiﬁoml"hardmpy”dowmcnts.'lhnpurposeofthisbmis
to provide any person requesting public information to also have the choice of receiving it electronically,
provided the agency stcres its information electronically.

2. Imgact

The impact of this bill on the Department could be considerable. Most of the information kept by the

in electrotic form contains confidential information, exempt from the Public Records Act,
intermingled with public information. This is true of offender, staff and victim information. The Department
would only be reimbursed for the "direct costs™ of making copies, in(erg;d as covering the cost of the
media (paper, disks, tapes, etc.) and perhaps the processing costs (Data r charges). Staff time would
be needed 10 analyze how to extract and exclude the confidential information, to prepare a computer program
wmﬁshdncxmaion,mdwpedormmvaﬁdmdnsuocessoftheexmction. Depending on the
request, this could result in a large number of non-billable staff hcars.

In addition, providin d:cdmmarequswtebcuonicdtywomqumxegivtngthﬁntheﬁkhma
definition, with tial information blanked our. Given the state of computer security in today's
technology, anyone knowing the layout of the original files could possibly breach file security and threaten
the integrity of Departmen®'s production files.

3. Arguments Pro/Con

Pro: This bill would provide another communication medium between the requestor and agency, reduce
the production of "hard copies” (paper), and increase the usefulness of the dara (digitized
information).

Con:. This bill would result in an increase in workload for Department staff to prepare an electronic file for
the requestor and may create data security problems.

EISCAL/SOCIO-ECONOMIC IMPACT
Because the Department would not be able to choose the format of electronic data to su 1o a requestor, the
staff time to analyze, prepare, validate and deliver data files from which legally tial information is

removed could be considerable. Skilled technical staff are already over committed in terms of existing workload.
Rm&n;bmqmnmdambbﬂlwmddehymjcopudmnwdcdbcpm?:lﬁm. In addition, there is
a0 way to predict this workload. The requirement to respond within 10 days will make it necessary to drop
~hascver project is underway in order to meet the needs of the requestor.

(EGAL IMPACT

1 is emlikely that this bill would have any significant legal impact on the Department. The proposed language will
yot put State law in conflict with federal law.
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SE 1065 (BOWEN)

VETO MESSAGE

I am retumning SB 1065 (Bowen) without my signature.

This bill wou'd require any agency that stores public information in electronic format to
make that information available in any electronic formst among any of the forms used by
the agency for the conduct of its own business or for use by another agency.

I am conceried with the impact this bill could have on the numerous government
agenciss that receive frequent public records act requests. Under current law,
government agencies are only able to recapture the direct cost of providing a public
record, but not the staffing cost associated with making that record available. Whereas
“paper” public records act requests requiring redacting of confidential information is a
somewhat simple function, “electronic™ public records requiring redacting of confidential
information would be a significant undenaking. Staff time would be needed to analyze
how to exiract and exclude confidential information, to prepare & computer program to
accomplish the extraction, and to perform and validate the success of the extraction.
Depending on the request, this could result in a large number of non-billable staff hours

for a governmental agency.

In addition, providing the data 10 a requestor electronically would require giving the
requestor the file layout or definition, with the confidential information blanked out.
Given the state of computer security in today’s technology, anyone knowing the layout of
the original files could possibly breach file security and threaten the integrity of a
governmental agency's production files.
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