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April 6, 2000

Assembly Member Shelley
Srate Caoitol, Room 3160
Sacramento, CA 95814

RE.  AB 2799 (Sheilcy). Public Records: disciosure.
Notice of Opposition, unless amcndcd

Dear Assembly Member Shellcy:

Tre League of California Cities opposes AB 2799, which wouid provide that nothing in the acz shali be
construed to permit an agency to delay or obstruct the inspeciion or copying of public recerds und would
require that the notification of denial of any request for records justifying its withholding to be in writing.

We opposc AB 2799 for the following reasens: First, it amends Section 6235 of the Government Core 1o
require an agency 1o respond 10 a disclosure request in writing by demonstrating that the recor< in
guestion is exempt under express provisions of this chapter. However, requests for disclosure are not
required to be in writing. Amendments should be made to require that all disclosure requests be in writing
and should precede any litigation against the agency denying the request.

11 addition, Section 3. 6255. (b) states that the superior court is nat bound by the statutes set forth under
6254, which outlines all public disclosure cxemptions. In other words. if an agency justifiably denics
disclosing any material set forth in 6254, that decision may be overturned if the public interest served by
disclosing the record clearly outweighs the public interest served by not disclosing the record.
Amcadments should be made 1o ¢liminate this provision fram the bill.

If the above amendments are madc, the T.cague will change its position from cpposed, to neutral. If you
have questions about our position, please feel free to call me ar 638-8279.

Respectfuliy,

/ﬁ’%m

Amy Brown
Legislative Representative

League of California Cities
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(alifornia State Association of Counties

Apnil 3, 2000
APR =4 veen

The Honorabic Kevin Shetley
Member of the Assembly

Room 3160, State Cupitol Bunldmyg
Sacramento, CA 93814

RE: AB 2799 (Shelley) — Concerns
Set for hearing April 11, Assembly Governmental Organization Committee

Dear Assembly Mcmber Shelley:

The California State Association of Counties (CSAC) writes 1o express s coneems regarding
AB 2799, your measure rclating to public records.

As you reeall, we were very appreetative that you worked with us last yvear in discussions on AB 1099
to accommalate the concerns of local governments regarding expanded accessibility to public records
m an cleetronie format. Our review of AB 2799, which contains provisions simifar to those m
AB 1099 relating to the release of documents in an electronic format. revealed potennal new concerns
with two specific provisions that may represent a marked shift in existing public record law.

OfF greatest concern is the "reverse balancing” provision under Government Code section 6235(b). As
we understand this provision. it would permit @ court—despite any other exemption in the Pubiic
Records Act—to order disclosure of records "if, on the facts of the particular case. the public
interested served by disclosing the record ounveighs the public interest served by not disclosing the
record.” It would appear, for example, that preliminary drafts ornotes, geological and utility sysiems
data. complaint or investigation records of local law enforcement azencics. and any other records
currently exempted could be ordered to be released.

A sccond arca of concern relates to the proposed reinsertion of the word “delay™ under secnion
6233(d) so that the provision reads: “Nothing in this chapter shall be construed to defay or obstruct
the mspection of copying of public records.” We currently are soliciting county input on this
proposed revision 1o determme the significance of the amendment.

We would welcome the opportunity to work with vou on addressing concerns of local government on
AB 2099. As soon as we receive specific input on the provisions highlighted above, we will contact
vou, In the meantime, please do not hesitate to ¢ontact me at 916/327-7500, ext. 513, or Ehzabeth
Howard at 916-327-7500, ext. 537 to discuss this matter further. Thank you.

Sincerely,

Rubin R. Lopez
Legislative Representative

cc: The Honorable Herb Wesson, Chuir, Assembly Governmental Organization Committee
Members and Consultants, Assembly Governmental Organization Committee

LH: 602 A -290 «
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Assoctadion of Califora
Insurance Companies

1121 L Stret, Suite 510
Sacramento, C4 95814-3925
Tel. {9155 442-4581

Fax. (916) 4+44-3872

e-mail: acic&acic-1.org

April £. 2000

The Honorable Herb Wesson, Chair

Assembly Governmenial Organization Commintes
California State Capitol. Room 2179

Sacramento. CA 95814

Re: AB 2799 (Shelley, as introduced) Public records: disclosure
ACIC Position: Oppose

Dear Assembivman Wesson:

The Association of California Insurance Companics (ACIC) opposes AB 2799 which is set
to be heard in the Assembly Governmental Organization on Monday, April 10, 2000,

AB 2799 would essentially vitiate the protection of confidcntial records provided by the
axemptions of particular records specified in Government Code §6254 of the Public Records Act by
subjecting such records to a vague balancing test involving the “public intcrest." Of particular
concern to insurers is the cxemption stated in Government Code §6254(d)(1)-(#) which protects the
confidentiality of information submitted by insurance companies to the Department ol Tnsurance for
regulatory purposes. This exemption is essential to insurers if the department s to assurc protection
of proprietary information submitted by individual companies. Enactment of AB 2799 could lead to
the wholesale diminution of confidentiality protections afforded under current law by possibly
disrupting the frec flow of information to the department.

The State of California. through enactment of §62354, has established as a matter of public
policy that certain types of information should be excmpt from the disclosure requirements of the

Public Records Act. There is no need to change that determination.

The ACIC respectfully requests your "NQ" vote on AB 2799,

S oy

Jeffrey J F uller
Vice President & General Counsel

ce: Assemblyman Kevin Shelley, Author
Richard Rios, Consultant, Assembly G.O. Committce

The leading voice of Californin insurers LH: 603
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April 5, 2000

The Honorable Kcvin Shelley
State Capitol, Room 3160
Sacramento, CA 95014

SUBJECT: AB 2799 (SHELLEY) RELATING TO THE PUBLIC
RECORDS ACT-—-OPPOSE

Dear Asscmbly Member Shelley:

On behalf of the California Association of Sanitation Agencies (CASA). 1 regret
to inform you that we must oppose your AB 2799, which would allow a court to
order disclosure of documents without regard to whether the documents arc
protected [rom disclosure by a privilege.

CASA understands the need to ensurce that the public has timely access to pubtlic
documents. However, not every document produced by a public agency is
suitable for disclosurc. Current law recognizes that there are valid rcasons (o
withhold documents, such as employee privacy, attomey-clicent privilege or
deliberative process privilege. AB 2799 would allow a court (o override thesc
considcrations and order disclosure. This would effcctively nullity the public
cntity’s right to claim these privileges. Moreover. becausc the payment of
attorney's fees is mandatory under the Public Records Act, a public entity would
be obligated to pay a plaintitY's attorney’s fees even where a record was properly
withheld if the judge decides o override that decision pursuant to the bill.

For these reasons, we must oppose your AB 2799, Thank you for your
consideration of our concerns.

AT, —

Roberta L. Larson

Sincercly,

{Member Agencies [isted 0 reverse)

TEL: (916) 446-038& - FAX: (%16 448-480%

CALIFORNIA ASSOCIATION of SANITATION AGENCIES

LH: 604 A-292
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Personal Insurance Fede_ration of California

California‘s Persenet Lines Trade Assacigtion
REPAESENTHNG THE LEADING AUTORMOBILE AND HOMECMANERS INSURERS

MEMORANDUM
Date: April 6, 2000

To: Honorable Herb Wesson
Membaere of the Gavernmental Orgmlzaﬂon Committee

From: Dan C. Dunmoyer, President

Phyllis A. Marshall, Viice President of Legisiative and Regulatory Affairs?~ /-

G. Diane Colborn, Senior Legislative Advocate and Counsel

Re: AB 2789 (Shelley): Public Records: disclosure
Assembly Govemmental Organization Committee: Apnl 10, 2000
PIFC Position: Oppose

The Personal Insurance Federation of Caiifornia (PIFC), representing insurers
selling 40% of the personal lines insurance sold in Californfa, including State

Farm, Fammers, 21st Century, SAFECO, and Progressive Insurance Comparues
opposos AB 2799 by Assembiyman Shelley.

AB 2798 would require a state agency or the superior court of California to
disciose a record, made axempt under the express provisions of the California
Public Records Act, if the state agency or the superior court determines that, "the
public interest sacrved by discloging the record dlearly outwelghs the public
interest served by not disclosing the record”. This provision effactively eliminates
the safeguards which axist for protectmg both confidential and proprietary
information.

This change in the law will have a substantial and profound adverse effect on the
manner in which entities interact with state agencies. Entities would be reluctant
to share confidential and/or proprietary informatian with state agencies which
they would otherwise disciose. This will have a crippling effect on the ability of
state agencies {o cany out their administrative functions. This.change would, in
effect, substantially diminish the role that state agencies play in regulating
entities and would buttress the rols of the judiciary. Such a change would spur
litigation and would place a strain on the judiciary which would be accessed on a
reqular basis to issue protective orders as a means of safeguarding against the
release of confidential and proprietary information, Tha effect of this change is to
shift oversight authority from state agencies to the judiciary.

58¢ NINTH STREET = SUITE 2030 « SACRAMENTO. CA 95814 « PHONE (916) 442 « 6646 - FAX (916) 446 » 9548 =+ E-MAIL
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AB 27993 (Shelley)
Page 2

Under California's Public Records Act ("PRA"), Government Code Sections 6250 et. seq., a
state agency must disclose any “public record” in its possession to any person uniess an
exemption applies. Govemniment Code Section 6252 (d) defines "public records” to include "any
writing contalning information relating to the conduct of the public's business prepared, owned,
used, or retained by any state or local agency regardiess of physical form or characteristics”.
While the scope of records covered by the PRA is falrly broad, the statutory scheme includes
several specific exemptions. Government Code Section 6254 provides that "nothing in this
chapter shall be construed to require disclosure of records that are any of the following " and
delineates twenty-six exemptions. These exemptions were designed to protect the privacy of
persons who have disclosed confldential information to the government, to preserve state
secrets, agency deliberative processes and confidential sources of information,

The safeguards provided In Sections 6254 (a) through (d) of particular importance to PIFC and
its member companies are:

"(a) Preliminury drafts. notes, or interagency or intra-agency memoranda that are not
retained by the public agency in the ordinary course of business,. .

(b) Records pertaining to pending litigation to which the public agency Is a party, or to
claims made pursuant to Division 3.6. .

{c) Personnel, medical, or simiar filag, the disclosure of which would constltute an
unwarranted invasion of personal privacy.

(d) Contained in or retated to: - .

(1) Applications filed with any state agency responsible for the regulation or
supervision of tha issuance of securities or of financial institutions, including, but
not limited to, banks, savings and loan associations, industrial loan companies,
credit unions, and insurance companies.

(2) Examination, operating, or condition reports prepared by, on behalf of, or for
the use of, any state agency referenced in paragraph (1).

(3) Preliminary drafts, notes, or interagency or infra-agency communications
prepared by, on behalf of, or for the use of, any state agency referred toin

paragraph (1).

(4) information received in confidence by any state agency referencad in
paragraph (1).”

AB 2799 would efiminate these safeguards and would require the disclosure of confidential
information. 1t should be noted that one of the top legislative public policy debates this year
cemters around the issue of privacy. This legisiature is considering proposals to enhance
privacy protections in both the private and public sector. This bill contravenes those discussions
by requiring the disclosure of confidential Information by a state agency or the superior court,

As noted above, these are but a few of the list of extensive exemptions provided for in Section
8254. The other exemptions range from law enforcament records inctuding victim information,
hospital and medical information, local taxpayer information, etc. In addition, subsection (k)
prohibits disciosure of information which s exempted or prohibited pursuant to federal or state

LH: 606 A _294
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AB 2799 (Shelley)
Page 3

lfaw, including, but not limited W, provisions of the Evidence Code relating to privilege. AB 2799
would require the release of this information, which could have the effect of subjecting entities to
liability, based on privacy rights.

The business of insuranca is regulated by the Department of Insurance Commissioner.
Effective regulation is dependent on the free flow of information from insurers to the
Commissioner whather that information be confidential, proprietary or damaging. State
agencies, particularly those that are charged with regulating a particular industry, must have the
necessary tools to acquire information. The exemptions in Section 6254 were designed to do
just that — allow for the free flow of information that is necessary for.that state agency to camry
out its public purpose. AB 2799 would eliminate this free flow of information and instead would
require insurers to access the courts in order to seek protective ardars every time information is
requested from the Commissioner, be that information to assess a complaint, information
pertaining to a market conduct axamination or any other information which might otherwise be
released into the public domain, thus subjecting insurers to additional liabilities.

AB 2799 would have the effect of creating a "pra-litigation" adversarial atmosphere on
interactions between the Commissioner and insurers. This woulkd substantially hinder the
administrative process and would have a damaging effect on the resolution of administrative
processes. AB 2799 has the effect of shifting administrative and/or regulatory enforcement to
class action exposure. ‘

In conclusion, entities that are regulated are required to provide regulators and state agencies
with information that is proprietary and adverse to the company’s interest. This allows state
agencies to carry out their administrative and executive functions. A regulated industry’s
willingness to continue to provide this kind of information depends on the promise of
confidentiality provided by Section 6254. AB 2799 removes that assurance of confidence and
thus diminishes the ability of state agencies to carry out their purpose.

For these reasons we urge your "NO’” vote on AB 2788, by Assemblyman Shelley. if you have
any questions regarding our opposition, please feel free to contact Phylﬁs Marshall at (918) 442-
E6646.

ec:

Honorable Kevin Sheiley

Ann Richardson, Deputy Legisiative Secretary, Governor's Office
Richard Rios, Assembly Governmental Qrgantzation

Michacl Petarson, Assembly Repubiican Caucus

4 AB 2799 a gov
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February 25, 2000

Honorable Robert M. Hertzberg
Chair, Assembly Committee on Rules
State Capitol, Room 3016
Sacramento, CA 95814

Dear Chairman Hertzberg:

I am writing to request a waiver of Assembly Rule 49 for RN
5849, related to public records.

This legislation will make clear that a reguest for public records
must be granted without delay by the public agency. It also

189197

| BB

(800

requires that a public agency bear the burden of demonstrating =
why publicly held information should not be released when a member €
of the public requests such release, instead of regquiring a o
member of the public to prove that the information should not Z
be held as confidential. =
Thank you in advance for your review of this request. 5
Sincerely, -
q e,
Kevin Shelley Y
Majority Leader :ﬁ:
L]
Q.
KS:lpa &
SACRAMENTO OFFICE « STATE CAMITON » O 80X %1219, SACRAMEMTQ, CA 810450052 © PROME. (956 319 2012 o £AN a0k 130202
DISTRICT OFFICE ¢ 455 COLDEN GATE AVENUIE, SUITE 14500, SAN FRANCISCO, TA 94102 « PHONE (41531 337 1112 o FAN (417315570178

E-MAIL: Kevin Shelley@asm.ca.gov

e O LH: 608 4296
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i
. REQUEST TO SUSPEND THE LIMIT ON THE INTRODUCTION OF BILLS

1 To the Committee on Rules:

f Pursuont to Assembly Rule 49, | request permission to suspend the bill

introduction limitation with respect to the following bill:

¢ ’n___005%0 [
1 2&«-.,,. Ai% 0 <r>
/ Assembly Member

7 cvm Shelley

—_—

(@) Permission of Rules Committee

1 Assembly Chamber, O <re>

f§ The Committee on Rules gronts permission to suspend Assembly Rule 49(c) with

respect to the following bill: RN

i , Chair D <t>

<ke>

(12-97)

g}li LEC
ol LG
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AB 2799 (Shelley): Public Records
Origin: California Newspaper Publishcrs Association

Problem: In California, all government agencies are subject to the California Public Records Act
(CPRA). The CPRA govems the public’s right to access information from statc and local agencics,
including cities and counties, school districts, municipal corporations, and any other boards or
commissions that arc part of a covered political entity (Gov. Code Section 6252).

Records held clectronicalty have become the focus of great debate. Under current law, when a person
makes a rcquest for data contained in computer format, the agency has the discretion to determine in
which form thc information should be provided. An agency can effectively frustrate a public record’s
request by providing the requested records in a form different from the public’s request.

It is very important that an agency disclose public information in a timely fashion. If therc is a legitimate
dispute over whether or not a record is covered by an exemption, the agency is enntled to take up to 10
working days to cither provide the information or provide the written grounds for its denial. The 10-day
pcriod in not intended to delay access to records; however, many state agencies believe the 10-day grace
period can be used for any record. By delaying the process, the public often gives up and never acquires
the record.

The disclosure of various rccords 1s left solely at the discretion of public agencics. Current law allows
for the public interest balancing test, a “catchall™ provision that allows the government to withhold
access to any rccord if the public interest warrants it. This provision is a one-way street — if it is used by

an agency, it is used only for the purpose of denying access lo.a record. For those records that are not
specifically exempt for the CPRA, the public should have the same right as the government to use the
balancing Lest to access the record when the public interest demands it.

Solution: AB 2799 would improve the open government process by:

eStating that no public agency shall obstruct or delay the inspection or copying of public records.
eRequiring a public agency to make copics of public information available electronically (on a
diskette, usually in Word or WordPerfect format, etc.).

sAllowing citizens wishing to view information to prove that the public interest served by
releasing the record clearly outweighs the public interest served by not disclosing the information.

Support: California Newspaper Publishers Association, California First Amendment Coalition

Opposition: Attorncy General, League of California Cities, CSAC, California Municipal Utilities

Association, Personal Insurance Federation of Califorma, California Association of Sanilation Agencies,

Association of California Insurance Compames, Cahiforma Chamber of Commerce, Civil Justice
Association of Califormia, Amencan Insurance Association, CNPA, Wine Institute

Status: Assembly Government Organizational Committce
Hearing: April 24, 2000

LH: 610 A _29g
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ASSEMBLY GOVERNMENTAL ORGANIZATION COMMITTEE
HERB J. WESSON, IR., Chairmun

Bill Analysis Worksheet

Bill No.: AB 2799 Hearing Date: Not set.
Author: Assembiymun Shelley Staff : Richard Rios

All conunittee workpheers musr be remnrned to the committee né later thiwe the Monday uf the week preceding the scheduled
hearing dare. The Chair may refuse 1o kenr & bill. cven thuigh it has been cet, if the author fails 1o promptly returi a
conplered workshee:.

1}

Need fur the bill. Please prasent all the relevant [agts (be specitic) that demanswrate the need for this bil. - Whai

i& the prablem or deliciency in current law which the bill seeks o remedy?

a4

b}

£}

d)

k)]

4}

5)

Origin and backpraand of the bill.
Who is the source of the bill? What pesson, organizalion, ur entity requesicd introduction? Please provide
phone numbers.

Max 2 simidar hill been intraduced befarc? If 5o, pieace dentily the session, bill number and dispusition of bl

Please ailuch copics of any background mareria) for this bill. ur staic whereauch mutetiul 15 available for
refgrence by commitee siaff.

Please list likely support and appositiun. Please attach copics of letlers of support or opposiion received.

Amendments prior 1o hearing. 1V you pian ubstantive amendments prior (o the hearing, plcuse eaplan brietly

the substance of the wnendments. Amendmenta must be submitted (0 the committee secretary (in Legislative
Counsel form) at least five legislative days prior tn the hearing.

Witnesser. Pleasc list the wimnesses yuu plun to bave estify

SMaff person (o contacs. Please starg the name und phone number uf (he suaff enmact for the il

RETURN THIS FORM TO: ASSEMBLY GOVERNMENTAL ORCANIZATION COMMITTEL

1020 N STREET. ROOM 159
319-2531, FAX 119-3979

LH: 611 A -299




ASSEMBLY GOVERNMENTAL ORGANIZATION COMMITTEE
. HERB WESSON, JR., Chairman

Bill Analysis Worksheet

Bill No: AB 2799 — Shelley

1. Need for the bill: AB 2799 addresses three issues in the California Public Records

Act (Govt. Code Sec. 6250 et seq).

a. Electronic access — The bill would require state and local agencies to provide
copies of accessible computerized public records in an elecwonic format. Current
law provides virtually no direction on this issue cither for the public or agencies
governed by the Act. The law merely provides that “Computer data shall be
provided in a form determined by the agency (Govt. Code Scc. 6253 (b)).” AB
2799 would provide reasonable rules for public access to electronically held
records, including a provision that these records shall be made available in any
form in which the agency holds the information.

b. “Delay” -- AB 2799 would reinscrt the word “delay” into Sec. 6233 (d}, removed
unwisely in 1996 legislation, to provide that, notwithstanding the timelines
described in the Act, an agency shull not delay access to the inspection or copying

g
D0

(2003

of public records.
c. Reverse Balancing Test — Govt. Code Section 6255 provides for the public W
. interest balancing tcst, a “catchall” provision that allows the government to =
withhold access to any record, even if it is not specifically exempt by law, if the il
public interest warrants it. The provision is a one-way street — if it is uscd by an v
agency, it is used only for the purpose of denying access to a records request 5
(E.g., “we admit therc is no statutory exemption allowing the agency to withhold 2
the record, but we believe under the facts of this request, the public interest in o
disclosurc is clearly outwcighed by the public intercst in nondisclosure. Access =
dented.”) AB 2799 would level the playing ficld by giving the same balancing .
test to the public for records that may be exempt pursuant to statute. The bill Z
would give discretion to an agency or the Superior Court to provide any record X
exempt by provisions of the law if, . . . on the facts of the particular case, the
public interest served by disclosing the record clearly outweighs the public :*::.
intcrest in not disclosing the record.” AB 2799 would merely give the public the ;",a:
same tool as the government to provide -- rather than deny -- access, when the ]

public interest demands it. The provision dovetails with existing Sec. 6253 (¢),
which allows agencies to adopt requirements that allow for “fastcr, more efficient,
or greater access to records” than preseribed by the minimum standards sct forth
in the AcL.

2. Origin and background of the bill.
a. California Newspaper Publishers Association (Tom Newton, Gevneral Counscl
Ph. (916) 288-60135, fax 288-6003, rom@gcnpa.com) and Honorable Debra Bowen
. (Electronic access provision).
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b. Yes. AB 1099 (Shelley) and SB 1065 (Bowcen). Both bills were introduced in
1999. AB 1099 was amended late last year for another purpose; SB 1065 was
vetoed.
¢. Attached are Chapter 2, Inspection of Public Records, from CNPA’s Reporter’s

Handbook on Media Law, and, Access to Public Information: The Californiu

Public Records Act from The California Journalists Legul Notebook, published

by the California First Amendment Coalition.

1. People resources (other than Assemblyman Shelley):

Honorable Debra Bowen and her Chief of Staff Evan Goldberg
Tom Newton
Terry Francke CFAC General Counsel (916) 974-8888
Tom Burke, Davis Wright Tremaine (415) 276-6552, drafter of the
recent revision to the San Francisco Sunshine Ordinance.
Barbara Blinderman, (310) 550-1675, CFAC Board member and
access atiorney.
James Chadwick, Gray Cary Ware & Freidenrich (650) 833-2293,
First Amendment and access counscl to ncwspapers. .
Ray Hemdon and Dan Weikel (300) LATIMES, Southern Califormia 5 shrady I
Chapter of the Society of Professional Journalists. a1slocied
Rachcl Boehm, (415) 442-3999 Stcinhart & Falconer, Northermn
California Chapter of the Society of Professional Journalists.
Richard Mckec, (626) 585-7013, citizen activist and access advocate.

d. Likely Support and opposition:
Support: See c. 1. above, and, in addition, potentially the California
Taxpayers Association, League of Womert Voters, Planming and
Conservation League and others.
Opposition:  Potentially, any agency described in Govt. Code Section 6252 (a)
: and (b) and their taxpaycr-financed trade associations.

3. Amendments prior to Hearing: nonc planned.
4, Witnesses: Tom Newton, Terry Francke.

5. Staff: Ryan Spencer
3j0 - 2340
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6254. Except as provided in Sections 6254.7 and 6254.13, nothing in this
Lhabter shall be construeg ¢ rﬁqulre discleosure of records that are any of
the following: 9 Jhem w‘UO ' ﬁnck‘ Cant

{a) Preliminary drafts, notes, or lnteragency or intra-agency” memoranda
that are not retained by the public agency in the ordinary course of business,
provided that the public interest in withholding these records clearly
outweighs the public interest in disclosure.

{b) Records pertaining to pending litigation to which the public agency is
a party, or to claims made pursuant to Division 3.6 [(commencing with Section (@
810}, until the pending litigation oy claim has been finally adjudicated or W&
otherwise seccled. \\h M '\

lc) Persoanel, medical, or similar files, the disclosure of which would !?'
constitute an unwarranted invasion of personal privacy.

i} Contained in or related to: \Ap xﬁ

{1) Applications filed witk any state agency responsible for the regulation w
or supervision of the issuance of securities or of financial institutions, \b“
including, bur not limited to, banks, savings and loan associations,
industrial loan companies, credit unions, and insurance companies.

(2} Examination, opervrating, or condition reports prepavred by, on behalf of,

or for the use ¢f, any state agency referred to in paragraph (1}. L)
{3} Preliminary drafts, notes, or interagency or intra-agency g
communications prepared by, on behalf of, or for the use of, any state agency E
referred to in paragraph (1) i “
{4) Information received in confidence by any state agency referred te in %
paragraph {1}. g
{e) Geological and geophysical data, plant production data, and similar "
information relating to utility systems development, or market or cCrop >
reports, which are obtained in confidence from any person. i

5

(f) Records of complaints to, or investigations conducted by, or records of
intelligence information or security procedures of, the office of the Attorney Y
General and the Department of Justice, and any state or lecal pelice agency,

or any investigatory or security files compiled by any other state or local :};
- . . L

police agency, or any investigatory or security files compiled by any cther {f:}

| . . . %

state or local agency for correctional, law enforcement, or licensing -:,

¥

purposes, except that state and local law enforcement agencies shall disclose
the names and addresses of persons involved in, or witnesses other than
confidential informants to, the incident, the description of any property
invelved, the date, time, and location of the incident, all diagrams,
statements of the parties involved in the incident, the statements of all
witnesges, other than confidential informants, to the victims of an incident,
or an authorized representative therecf, an ingurapce carrier against which a
claim has been or might be made, and any person suffering bodily injury or
property damage or loss, as the result of the incident caused by arson,
pburglary, fire, explosion, larceny, robbery, carjacking, vandalism, vehicle
theft, or a crime az defined by subdivigion {c) of Section 13960, unless the

. ' 15],. Z{[j “_)[m,!l u#‘ Ll( W“
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GOVERNMENT CODE Section: 6254
disclosure would endanger the safety of a witness or other perscon involved in
. the investigation, or unlegs disc¢losure would endanger the successful
completion of the investigation or a related investigation. However, nothing
in this division shall require the disclosure of that percion of those
investigative files that reflect the analysis or conclusions of the
investigating officer.

Ocher provisions of this subdivision notwithstanding, state and local law
enforcement agencies shall make public the following information, except to
the extent that disclosure of a particular item of information would endanger
the satety of a person involved in an investigation or would endanger the
successful completion of the investigation or a related investigation:

{1} The Full name and occupation of every individual arrested by the
agency, the individual's physical description including date of birch, color
of eyes and hair, sex, height and weight, the time and date of arrest, the
rime and date of booking, the location of the arrest, the factual
¢ircumstances surrounding the arrest, the amount of bail set, the time and
manner of release or the location where the individual 1s currently being
held, and all charges the individual is being held upon, including any
cutstanding warrants from other jurisdictions and parole or probation helds.

{2) Subjcct to the restrictions imposed by Section 841.5 of the Penal Code,
the time, substance, and location of all complaints or requests for assistance
received by the agency and the time and nature of the response thereto,
including, to the extent the information regarding crimes alleged or committed
or any other incident investigated is recorded, the time, date, and location

. of occurrence, the time and date of the report, the name and age of the
viectim, the factual circumstances surrounding the crime or incident, and a
general description‘of any injuries, property, or weaponsa involved. The naue
of a victim of anv crime defined by Sectiom 220, 261, 262, 264, 264.1, 273a, o
273d, 273.5, 286, 288, 288a, 289, 422.6., 422.7, 422.75, or 646.9 ¢f the Fenal ed
Code may be withheld at the victim's request, or at the request of the o
victim's parent or guardian if the victim is a minor. When a person is the =
victim of more than one crime, information disclesing that the person is a -
victim of a crime defined by Section 220, 261, 262, 264, 264.1, 273a, 2734, -
285, 288, 288a, 289, 422.6, 422.7, 422.75, or 6€46.9 of the Penal Code may ke b
deleted at the request of the victim, or the victim's parent Or guardian if

SVCE

oy,

the victim is a minor, in making the report of the crime, or of any crime or e
. L . ) w

incident acceompanying the crime, available to the public in compliance with ;.::
' . #

the requirements of this paragraph. 2y

{3} Subject to the restrictions of Section 841.5 of the Penal Code ard this
subdiviaion. the current address of every individual arrested by the agency
and the current address of the victim of a crime, where the requester declarxes
under penalty of perjury that the request is made for a scholarly,
journalistic, pelitical, or governmental purpose, or that the request 1S wmade
for investigation purposes by a licensed private investigator as described in
Chapter 11.3 (commencing with Section 7512} of Division 3 of the Business anc
Professions Code, except that the address of the victim of any crime defined
by Section 220, 261, 562, 264, 264.1, 273a, 273d, 273.5, 286, 288, 288a, 289,

. 422.6, 422.7, 422.75, or 646.9 of the Penal Code shall remain confidential.
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GOVERNMENT CODE Saction: 6254
Address information obtained pursuant to this paragraph shall not be used
directly or indirectly to sell a product or serviece to any individual or groupr
of individuals, and the reguester shall execute a declaration to that sffect
under penalty of perjury.

{g) Test guestions, scoring keys, and other examination data used to
administer 2 licensing examination, examination for employment, or academic
examination, except as provided for in Chapter 3 (commencing with Section
99150) of Part 65 of the Education Code.

{n) The contents of real estate appraisals or ehgineering or feasibility
estimates and evaluations made for or by the sctate or local agency relative te
the acguisition of property, or to prospective public supply and construction
contracts, until all of the property has been acquired or all of the contract
agreement obtained. However, the law of eminent domain shall not be affected
by this provision.

{i) Information required from any taxpayer in connection with the
collection of local raxes that is received in confidence and the disclosure of
the information to c¢ther persons would result in unfair competitive
digadvantage to the perscon supplying the information. '

(j} Lipbrary circulation records kept for the purpose of identifying the
borrower of items available in libraries, and library and museum materials
made or acquired and presented solely for reference or exhibition purpéses.
The exemption in this subdivision shall not apply to records of fines impcsed
on the borrowers.

tkj Records the disclosure of which is exempted or prohibkbited pursuant to
federal or stare law, including. but not limited te, provisions of the
Evidence Code relating to privilege. - .

{1} Correspondence of and to the Governor or employees of the Covernor's
of fice or in the custody of or maintained by the Governor's legal affairs
secretary, provided that public records shall not be transferred to the
custody of the Governor's legal affairs secretary to evade the disclosure
provisions of this chapter. .

{(m} In the custody of or maintained by the Legislative Counsel, except
those records in the public data base maintained by the Legislative Counsel
that are described in Section 10248.

{n) Statements of personal worth or personal financial data required by a
licensing agency and filed by an applicant with the licensing agency to
establish his or her personal qualification for the license, certificate, or
permit applied for.

{6} Financial data contained in applicatione for financing under Divisiocn
27 l(commencing with Section 44500) of the Health and Safety Code, where an
authorized officer of the California Pollution Control Financing Authority
determines that disclosure of the financial data would be competitively
injuricus to che applicant and the data is required in order to obtain
guarantees from rhe United Sctates Small Business Administration. The
California Pollution Control Financing Authority shall adopt rules for review
of individual requests for confidentiality under this section and for making
available to the public those portions of an application which are subject ¢
digclosure under this chapter.

e
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{p) Records of state agencies related to activities governed by Chaprer
16.3 (commencing with Section 3512}, Chapter 10.5 {(commencing with Secticn
35253, and Chapter 12 (commencing with Section 3560: of Division 4 of Title 1,
that reveal a state agency's deliberative processes, impressions, evaluations,
opinions, recommendations, meeting minutes, research, work products, theories,
or strategy, oY that provide instruction, advice, or training to employees whe
do not have full collecrive bargaining and representation rights under these
chapters. Nothing in this subdivision shall be construed to limit the
disclosure duties of a state agency with respect té any other records relating
to the activiries governed by the employee relations acts referred to in this
subdivision.

{g) Records of state agencies related to activities governed by Articles
2.6 (commencing with Section 14¢81), 2.8 {commencing with Section 14087.5},
and 2.9%1 (commencing with Section 14089} of Chapter 7 of Part 3 of Division 9
of the Welfare and Insticutions Code, that reveal the special negotiater's
deliberatrive processes, discussions, communications, or any other portion of
the negotiations with providers of health care services, impressicns. .
opinions, recommendations, meeting minutes, research, work product, theories, =
or strateqgy, or that provide instruction, advice, or training te employees.

Except for the portion of a ¢ontract containing the rates of payment,
¢contracts for inpatient services entered intd pursuant to these articles, on
or afrer April 1, 1984, shall be open to inspection one year after they are
fully execured. 1n the event that a contract for inpatient services that is
entered into prior to April 1, 1984, is amended on or after April 1., 1984, the
amendment, except for any portion containing the rates of payment, shall ke
open tc ilnspection one year after it is fully executed. If the California
Medical Assistance Commissicn enters into contracts with health care providers
for other than inpatient hospital services, rhose contracts shall be open to
inspectior one year after they are fully executed.

Three years afrer a contract or amendment is open to inspecticn under this
subdivision, the portion of the contract or amendment containing the rates of
payment shall be open to inspection.

Notwithstanding any other provision of law, the entire contracrt or
amendment shall be open to inspection by the Joint Legislative Audic b
Committee. The Joint Legislative Audit Committee shall maintain the M

e,
confidentiality of the contracts and amendments until the time a contract or ﬁg;
. . . . s
amendment is fully open to inspection by the public. ‘.I:
) . "
{r} Records of Native American graves, cemeteries, and sacred places 'ﬂ:

maintained by the Native American Heritage Commission.

{s} A final accreditation report of the Joint Commission on Accreditation
of Hospitals that has been transmicted to the State Department of Health
Services pursuant to subdivision (b) of Section 1282 of the Health and Safety
Code. .

{t; Records of a local hospital district, formed pursvant £o Division 22
icommencing with Section 32000) of the Health and Safety Code, or the records
of a municipal hespital. formed pursuant to Article 7 (commencing with Section
37500} or Article B (commencing with Section 37650) of Chapter 5 of Division 3
of Title 4 of this code, cthat relate to any contract with aa insurer or
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nonprofit hospical service plan for inpatient or outparient services for
alternative rates pursuant to Section 10133 or 11512 cof tne Insuraace Code.
However, the record shall be open to inspecticn within one year af:ter tne
contracrt is fully executed.

{u) (1} informarion contained in applicaticns for licenses to carry
firearms issued pursuant to Section 12050 of the Penal Code by the sheriff of
a county or the chief or other head of a municipal police department that
indicates when or where the applicant :s8 vulnerable to attack or tfhat concerns
the applicant's medical or psychological history or that of members of his or
her family.

(2} The home address and telephone number of peace officers, judges, court
commissioners, and magistrates that are set forth in applications for licenses
to carry firearms issued pursuant to Section 12050 of the Penal Code by the
sheriff of a county or the chief or other head of a municipal police
department.

{3} The home address and telephone number of peace officers, judges, court
commissioners, and magistrates that are set forth in licenses to carcy
firearms issued pursuant to Section 12050 of the Penal Code by the sheriff of
a county or the chief or other head of a municipal police department.

{v) (1} Records of the Major Risk Medical Insurance Program related to
activities governed by Part 6.3 (commencing with Section 12695}, and Part £.5
{commencing with Section 12700), of Division 2 of the Insurance Code, and that
reveal the deliberarive processes, discugsions, communicaticons, or any other
portion of the negotiations with health plansg, or the impressions, opinions,
recommendationg, meeting minutes, research, work product, theories, or
strategy of the board or its staff, or vecords that provide instructioas,
advice, or training to employees.

{2} (A} Except for the portion of a contract that contains the rates of
payment, contractd for health coverage entered into pursuant to Part 5.3
{commencing with Section 12695}, or Part 6.5 {commencing with Section 12700),
of Divigion 2 of the Insurance Code, on ox after July 1, 1951, shall be cpen
to inspection one year after they have been fully executed.

(B! In the event that a contract for health coverage that is entered into
prior to July 1, 19%1, igs amended on or after July 1, 1991, the amencdment,
except for any portion containing the rates of payment shall be open tc
inspection one year after the amendment has been fully executed.

(3) Three vears after a contract or amendment is open to inapection
pursuant tc this subdivision, the portion of the contract or amendment
containing the rates of payment shall be open to inspection.

{4) Notwithstanding any other provision of law, the entire contract or
amendments to a ceontract shall be open to inspection by the Joint Legislative
Audit Committee. The Joint Legislative Audit Committee shall maincain the
confidentiality of the contracts and amendments cherero, until the contract or
amengments ro a contract is open to ingpection pursuant to paragraph (3},

{w} {1} Records of the Major Risk Medical Insurance Program related to
activities governed by Chapter 14 {(commencing with Section 10700} of Part 2 of
Division 2 of the Insurance Code, and that reveal the deliberative processes,
discugsions, communicacions, otv any other portion 6f the negotiations with
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heaith plans. or the impressions, opinions, recommendations, meeting minutes,
research, work product, theories, or strategy of the board or its grtaff, or
records that provide instructions, advice, or training to employees.

(2} Except for rthe porticn of a contract that containa the rates of
payment, contracts for health coverage entered into pursuant to Chapter 14
{commencing with Section 10700} of Part 2 of Division 2 of the Insurance Code,
on or after January 1, 1993, shall be open to inspection one year after they
have been fully executed.

{3} Notwithstanding any other provision of law, the entire centract or
amendments to a ¢ontract shall be open to iaspection by the Joint Legislative
Audiz Committee. The Joint Legislative Audit Committee shall maintain the
confidentialiry of the contracts and amendments thereto, until the contract or
amendments to a contract 1is open to ingpection pursuant to paragraph (2).

{x) Financial data contained in applications for regisctration, or
registration renewal, 35 a service contractor filed with the Directer of the
Department of Consumer Affairs pursuant to Chapter 20 {(commencing with Section
9800} of Division 3 of the Business and Professions Code, for the purpose of
establishing the service contractor's net worth, or, financial data vegarding
the funded accounts held in escrow for service contracts held in force in this
state by a service contracter.

{wvi {1} Records of the Managed Risk Medical Insurance Board related te
activities governed by Part 6.2 {(commencing with Section 12693) of Division 2
of the Ingurance Code, and that rewveal the deliberative processes,
discuscions, communicacions, or any other portion of the negotiations with
health plans, or the impressions, opinions, reccmmendations, meeting minutes,
research, work product, theories, or strategy of the bward or its staff, or
records that provide instructions, advice, or training to employees.

(2) (A} Except for the portion of a contract that contains the rates of
payment, contracts entered into pursuant to Part 6.2 (commencing with Secticn
12693} of Division 2 of the Insurance Code, on or after January 1, 1998, shall
be open to inspection cone year after they have been fully executed.

{8} In the event that a contract antered into pursuant to Part 6.2
{commencing with Section 12693) of Division 2 of the Insurance Cede is
amended, the amg¢ndment shall be open teo inspection one year after che
amendment has been fully executed.

o,
{3} Three ye=ars after a contract or amendment is cpen to inspection bﬁg
, . . . L
pursuant Lo this subdivision, the portion of the contract or amendment ‘,l:
P
5

containing the rates of pavment shall be open tc inspection.

{4} Notwithstanding any other provision of law, the entire contract or
amendments to a contyact shall be open to inspection by the Joint Legislative
Audit Committee. The Joint Legislative Audit Committee shall maintain the
confidentiality of the contracts and amendments therero until the contract cr
amendments o a contragt are open Lo ingpection pursuant Lo paragraph (2) or
13y,

{2z} Records obtained pursuant c¢ paragraph (2} of subdivision (¢) of
Section 2891.1 of the Public Utilities Code.

Nothing in this section prevents any agency from opening itg records
concerning the administrarzion of the agency te publiec inspection, unless
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GOVERNMENT CODE Section: 6254
disclosure ;3 otherwise prohibited by law.
Nothing in this section prevents any healcth facility from disclesing to a
certified bargainihg agent relevant financing information purdguant to Section
8§ of the Natipnal Labor Relations Acr.

{amended by Stats. 1998, Ch. 110, Sec¢. 1. Effecrive January 1. 159%.;
GOVERNMENT CODE

Section 6254
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GOVERNMENT CODE
Section 6254.1

6254.1. (a) Except as provided in Section 6254.7, nothing in this chapter
requixes disclosure of records that are the residence address of any person
contained in the records of the Department of Housing and Community
Development, if the person has requested confidentiality of cthat information,
in accordance with Section 18081 of the Health and Safety Code.

{b} Nothing in this chapter requires the disclosure of the residence or
mailing address of any person in any record of the Department of Mctor
Vehicles except in accordance with Section 1808.21 of the Vehicle Coge.

(¢} Nothing in this chapter requires the disclosure of the results of a
test undertaken pursuant to Section 12804.8 of the Vehicle Code.

(Amended by Stats. 1993, Ch. 546, Sec. 1. Effective January 1, 1994.}
GOVERNMENT CODE

Section 6254.1
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GOVERNMENT CODE
Section 6254.8

6234.8. Every employment contract between a state or local agency and any
public official or public employee is a public record which is ner subject to
the provisions of Sections 6254 and 6255.

{Added by Stats. 1974, Ch. 1198.)
GOVERNMENRT CODE

Section 6254.8
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GOVERNMENT CODE
Section 6255

6255%. The agency shall justify withholding any record by demonstrating that
the record in question is exempt under express provisions of this chapter or
that on the facks of the particular case the public interest served by not
making the record public clearly outweighs the public interest served by

disclosure of the record.

{Added by Stats. 1968, Ch. 1473.]
GOVERNMENT CODE

Saection 6255
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Seonn Francisco, CA 94HTO-1417
415-255-3100
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March 7, 2000 A= "9

Assemblyman Kevin Shelley, .‘A /\r/“1 )
Ly

in Sacramento and San Francisco \)}A ? 7 (c“ o
& o
Dear Kevin, T

As the Bay Guardian editor-publisher and as a founder and board member of the \
California First Amendment Coalition, and as the catalyst and mover on the original

Brown act bill (via CFAC and the Society of Professional Journalists), I am passing along
some suggestions to you on the bill you are working on with the California Newspaper
Publishers Associdtion and CFAC.

These come from Terry Francke, the legal counsel of CFAC, and myself and our staff. 1f
you have any questions or need anyone for expert advice or expert testimony on this bill,

. please feel free to contact Terry at the CFAC office, 916-974-8888, fax 916-974-8880, or ;..
by e-mail, cfac@cfac.org. B x

o

Thanks very much. Keep us informed--on this bill and any other hot stuff you are cooking E

on. Good to see you again, in the Inner Mission, at our office. Good luck. 5

Sincerely yours,

Bruce B. Brugmann :::‘.
editor and publisher o ‘el s
#
&
BBB:bbb
A\
AN

(1255-8955 Main Fax 5 255-8762 Editorial Fax T3 621-2016 Classified Fax [ 487-2594 Disvlay Fux
LH: 624 A-312



1, Protection of Speakers

Citizons addressing local bodies sometimes say provocative things or go off on
tangents irrelevant to the agenda or even to the agency's jurisdiction. Courts have
concluded that under the First Amendment, bodies can rule irrelevant comments out of
order and curtail time-wasting speech, but cannot otherwise prevent speakers from
saying things critical of staff or administration. Most local bodies seem to be able to
live with these constraints, but occasionally seem to have overreacted to speakers
they found offensive or annoying. One man was arrested on a trespass pretext after
questioning the basis for the superintendent's salary at a school board meeting.
Another was thrown out of a ity council meeting as soon as spotted in the audience
by a mayor he had offended. A third was arrested and charged with assaulting a
peace officer when ha winced in reaction to having his arm pulled behind his back
when standing at the podium in a eity council meeting. A fourth was sentenced to one
and one half years in jail after baing arrested several times for talking off topic at
various meetings.

Two reforms are indicated. One would protect officials who unlawfully deny citizens
access to the public forum created by the legislature in the Brown Act, but only to the
extent that the denial is reasonable -- to the extent, that is, that the official couldn't be
expected to know the law. The other would treat citizen speakers' failures to yield,
wasting forum time and other out-of-order offenses as infractions, subject to citation
much the same as a parking ticket, and preciude more police-lika confrontation than
nacessary 10 mainain order.

Government Code Section 54954.3 is amended to read:

-

54954.3. (a) Every agenda for regular meetings shall provide an opportunity for
members of the public to directly address the legislative body on any item of interest
to the public, before or during the legislative body's consideration of the item, that is
within the subject matter jurisdiction of the legislative body, provided that no
action shall be taken on any item not appearing on the agenda unless the action is
otherwise authorized by subdivision (b) of Section 54954.2. However, the agenda
need not provide an opportunity for members of the public to address the legislative
body on any item that has already been considered by a committee, composed
exclusively of members of the legislative body, at a public meeting wherein all
interested members of the public were afforded the opportunity to address the
committee on the item, before or during the committee’s consideration of the item,
unless the item has been substantially changed since the committee heard the item,
as determined by the legislative body. Every notice for a special meeting shall
provide an opportunity for members of the public to directly address the legislative
body concerning any itern that has been described in the notice for the meeting
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before or during consideration of that item.

(b) The legislative body of a local agency may adopt reasonable regulations to
ensure that the intent of subdivision (a) is carried out, including, but not limited to,
consistently enforced and viewpoint-neutral regulations limiting the total amount
of time allocated for public testimony on particular issues and for each individual

spaker.- ind regulations treating wilitial refusal to gbserve such fime hmits a
J N B ALY i AL ' - -t i y

(c) The legislative body of a local agency shall not prohibit public criticism of
the policies, procedures, programs, or services of the agency, or of the acts or
omissions of the legislative body. Nothing in this subdivision shall confer any
privilege or protection for expression beyond that otherwise provided by law.

2. Attomey Fees for Prevailing Plaintiffs in Public interest Litigation

In a recent case (Williams v. San Francisco Board of Permit Appeals, 71 Cal.App.4th
442 {1999]) a San Franciscan went to count 1o keep a muitistory apartment building
from going up next to his Victorian home, which construction he said would violate city
restrictions. He succeeded in getting a court to order the city authority to reconsider the
building permit in the light of the authonity’s guidelines, but the First District Court of
Appeal held that he was not entitied to recoup his attomey fees from the city under the
private attorney general statute because he had failed the "public interest” test.
Spacifically, aithough the whole neighborhood supported him in his seven-month fight
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with the city, the benefit of his litigation was too personal to his interests.

In particular, the court held that atthough he may not have had a hard doliar
financial stake in the matter, his personal aesthetic stake outweighed the public
benefit, and denying him attormey’s fees was therefore justifiablie. The troublesome
aspect of this holding is that some of our most profoundly important rights—those
protected by the constitution or laws under the police powers—are such that our fight
to protect them may convey no concrete benefit on the community even it we win. [f
the govemment unconstitutionally curtails our rights to speak, disseminate printed
material or petition, or allows its activities to create a public healith hazard affecting our
home or land, we may be injured in a way not affecting the public interest, i.e. in a
manner giving us a very large stake in tighting but others in the community far less of a
stake in any immediate sense. But if we are not supported in taking such rights to
court, the govemment could "pick us off" one at a time, leaving each battle, even if
successful on the merits, a tremendously expensive one—bacause each time the
stake was disproportionately “personal” to the plaintiff.

The corrective approach is simply to presume that when a person fights to enforce his
or her constitutional rights, or right to the protection of laws relating to public heahh,
safety or welfare, hig or her fight is inherently in the public interest. The presumption is
not conclusive; a corporate plaintiff with litigation funds budgeted as a cost of doing
business might well not qualify even under the presumption. But meanwhile the
“personal stake™ rationale would not always put a high litigation cost on praserving
priceless rights. This approach harmonizes with existing protection against SLAPP
suits.

Code of Civil Procedure §1021.5 is amended to read:

§1021.5. Attorneys’ Fees in Action to Enforce Right Affecting Public Interest

Upon motion, a court may award attorneys' fees to a successful party against one or
more opposing parties in any action which has resulted in the enforcement of an
important right affecting the public interest if: (a) a significant benefit, whether
pecuniary or nonpecuniary, has been conferred on the general public or a large class
of persons, (b) the necessity and financial burden of private enforcement, or of
enforcement by one public entity against another public enfity, are such as to make
the award appmpmﬁe and (c) such fes should not in the interest of iustxce be paud
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against, but not in favor of, public entities, and no claim shall be required to be filed
therefor, unless one or more successful parties and one or more opposing parties are
public entities, in which case no claim shall be required to be filed therefor under
Part 3 (commencing with Section 900) of Division 3.6 of Title 1 of the Government
Code.

Attorneys' fees awarded to a public entity pursuant to this section shall not be
increased or decreased by a multiplier based upon extrinsic circumstances, as
discussed in Serrano v. Priest, 20 Cal.3d 25, 49.

3. Brown Act Litigation and Discovery of Defendant Body Members

The Sixth District Court of Appeal recently conciuded, in Kleitman v. Superior Court,
74 Cal.App.4th 1231 (1999), that members of a local legisiative body may not be
questioned in discovery as to their recollections conceming a closed session. This
means that, for example, even when there is strong independent evidence to suggest
that there was illegal action or discussion in closed session in violation of the Brown
Act, members of the body may not even be queried about it. As the plaintiff said in that
case, this niling suggests that "Local legislative bodies (will) be free to discuss
anything and everything in secret meetings and never answer any questions about
what occurred. Such a privilege would virtually repeal the Brown Act." The court
reached this conclusion because the Brown Act, while not stating that closed session
information is confidential or privileged, provides for only two mechanisms to obtain it:
court review in camera of any minutes actually kept, or of any tape recording made
and preserved because of a prior count order based on a prior closed session
violation.

54960.2. In any case in which discovery of the recollections of the members of a
legislative body is sought by either the district attorney or the plaintiff in a civil
acdon pursuant to Section 54959, 54960, or 54960.1 alleging that a violation of this
chapter has occurred in a closed session, the party seeking discovery shall file a
written notice of motion with the appropriate court with notice to the
governmental agency to which the legislative body pertains. The notice shall be
given pursuant to subdivision (b) of Section 1003 of the Code of Civil Procedure.

(a) The notice shall include, in addition to the items required by Section 1010
of the Code of Civil Procedure, all of the following: (i) Identification of the
proceeding in which discovery or disclosure is sought, the party seeking discovery or
disclosure, and the date and time of the meeting or meetings concerning which the
members’ recollections will be sought. (ii) An affidavit which contains specific facts
indicating that a violation of the act occurred in the closed session.
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(b) If the court, following a review of the motion, finds that there is
reasonable cause to believe that a violation has occurred and that no better source of
evidence exists to confirm or refute such conclusion, it shall order the members of
the legislative body and any other persons present in the closed session or sessions
in dispute to submit to deposition or interrogatories. Responses made in such
proceedings, however, shall remain subject to a protective order until and unless
moved into evidence at trial.

(c) Nothing in this section shall permit discovery of communications which
are protected by the attorney-client privilege, but that privilege shall be interpreted
narrowly to avoid frustration of the discovery of violations of this Chapter, and
otherwise no privilege exists for the contents of discussions held in closed session,

LH: 629 A-317
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A Bill to Assure Taxpayer Notification of Public Agencies’ Litigation Settlements,
Victories and Defeats

Government Code Section 54957.1 is amended to read:

54957.1. (a) The legislative body of any local agency shall publicly report any action
taken in closed session and the vote or abstention of every member present thereon,
as follows: (1) Approval of an agreement concluding real estate negotiations
pursuant to Section 54956.8 shall be reported after the agreement is final, as specified
below:

(A) 1f its own approval renders the agreement final, the body shall report that
approval and the substance of the agreement in open session at the public meeting
during which the closed session is held.

(B) If final approval rests with the other party to the negotiations, the local
agency shall disclose the fact of that approval and the substance of the agreement
upon inquiry by any person, as soon as the other party or its agent has informed the
local agency of its approval.

(2) Approval given to its legal counsel to defend, or seek or refrain from
seeking appellate review or relief, or to enter as an amicus curiae in any form of
litigation as the result of a consultation under Section 54956.9 shall be reported in
open session at the public meeting during which the closed session is held. The
report shall identify, if known, the adverse party or parties and the substance of the
litigation. In the case of approval given to initiate or intervene in an action, the
announcement need not identify the action, the defendants, or other particulars, but
shall specify that the direction to initiate or intervene in an action has been given
and that the action, the defendants, and the other particulars shall, once formally
commenced, be disclosed to any person upon inquiry, unless to do so would
jeopardize the agency’s ability to effectuate service of process on one or more
unserved parties, or that to do 20 would jeopardize its ability to conclude existing
settlement negotiations to its advantage.

(3) Approval given to its legal counsel of a settlement of pending litigation, as
defined in Section 54956.9, at any stage prior to or during a judicial or quasi-judicial
proceeding shall be reported after the settlement is final, as specified below:

(A) If the legislative body accepts a settiement offer signed by the opposing
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party, the body shall report its acceptance and identify the substance of the
agreement in open session at the public meeting during which the closed session is
held.

(B) If final approval rests with some other party to the litigation or with the
court, then as soon as the settlement becomes ﬁnaLmﬁw-by—my—m
the leesl-agency legislative body shall disclose the fact of that approval- and 1denh§y-

the substance of the agreement- in a

(45) Disposition reached as to claims discussed in closed session pursuant to
Section 54956.95 shall be reported as soon as reached in a manner that identifies the
name of the claimant, the name of the local agency claimed against, the substance of
the claim, and any monetary amount approved for payment and agreed upon by the
claimant.

(86) Action taken to appoint, employ, dismiss, accept the resignation of, or
otherwise affect the employment status of a public employee in closed session
pursuant to Section 54957 shall be reported at the public meeting during which the
closed session is held. Any report required by this paragraph shall identify the title
of the position. The general requirement of this paragraph notwithstanding, the
report of a dismissal or of the nonrenewal of an employment contract shall be
deferred until the first public meeting following the exhaustion of administrative
remedies, if any.

(67) Approval of an agreement concluding labor negotiations with
represented employees pursuant to Section 54957.6 shall be reported after the
agreement is final and has been accepted or ratified by the other party. The report
shall identify the item approved and the other party or parties to the negotiation.

(b) Reports that are required to be made pursuant to this section may be made

(8]
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orally or in writing. The legislative body shall provide to any person who has
submitted a written request to the legislative body within 24 hours of the posting of
the agenda, or to any person who has made a standing request for all documentation
as part of a request for notice of meetings pursuant to Section 54954.1 or 54956, if the
requester is present at the time the closed session ends, copies of any contracts,
settlement agreements, or other documents that were finally approved or adopted
in the closed session. If the action taken results in one or more substantive
amendments to the related documents requiring retyping, the documents need not
be released until the retyping is completed during normal business hours, provided
that the presiding officer of the legislative body or his or her designee orally
summarizes the substance of the amendments for the benefit of the document
requester or any other person present and requesting the information.

(¢) The documentation referred to in paragraph (b) shall be available to any
person on the next business day following the meeting in which the action referred
to is taken or, in the case of substantial amendments, when any necessary retyping is
complete.

(d) Nothing in this section shall be construed to require that the legislative
body approve actions not otherwise subject to legislative body approval.

{e) No action for injury to a reputational, liberty, or other personal interest
may be commenced by or on behalf of any employee or former employee with
respect to whom a disclosure is made by a legislative body in an effort to comply
with this section,
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) Term E
West's Ann.Cal.Penal Code § 11167.5

WEST'S ANNOTATED CALIFORNIA CODES
PENAL CODE
PART 4. PREVENTION OF CRIMES AND APPREHENSION OF CRIMINALS
TITLE |. INVESTIGATION AND CONTROL OF CRIMES AND CRIMINALS
CHAPTER 2. CONTROL OF CRIMES AND CRIMINALS
ARTICLE 2.5. CH(LD ABUSE AND NEGLECT REPORTING ACT
Copr. © West Group 2000. All rights rescrved.
Current through 1999 portion of 1999-2000 Reg. Sess. and st Ex. Sess.

§ 11167.5. Confidentiality of reports; violations; disclosure

(a) The reports required by Scctions 11166 and 11166.2 shall be contidential and may be disclosed
only as provided in subdivision (b). Any violation of the confidentiality provided by this article is a
misdemeanor punishable by imprisonment in a county jail not to exceed six months, by a fine of five
hundred dollars ($500), or by both that imprisonment and- fine,

(b) Reports of suspected child abuse and information contained therein may be disclosed only to the
following:

(1) Persons or agencies to whom disclosure of the identity of the reporting party is permitted under
Section 11167.

(2) Persons or agencies to whom disclosure of information is permitted under subdivision (b) of
Scction 11170,

(3) Persons or agencics with whom investigations of child abuse are coordinated under the
regulations promulgated under Section 11174,

(4) Multidisciplinary personnel teams as defined in subdivision (d) of Section 18951 of the Welfarc
and Institutions Code.

(5) Persons or agencies responsible for the licensing of facilities which care for children, as specified
in Section 11165.7.

(6) The State Department of Social Services or any county licensing agency which has contracted
with the state, as specified in paragraph (3) of subdivision (b) of Section 11170, when an individual
has applied for a community care license or child day care license, or for employment in an out- of-
home carc facility, or when a complaint alleges child abuse by an operator or employcc of an out-of-
home care facility.

(7) Hospital scan teams. As used in this paragraph, "hospital scan team” mcans a team of three or
morc persons established by a hospital, or two or more hospitals in the same county, consisting of
health care professionals and rcpresentatives of law enforcement and child protective services, the
members of which are engaged in the identification of child abuse. The disclosure authorized by this

section includes disclosure among all hospital scan teams. A
4

(8) Coroncers and medical exuminers when conducting a postmortem cxamination of a child. 308t

(5) The Board of Prison Terms, who may subpoena an employee of a county welfare department who
can provide relevant evidence and reports that both (A) are not unfounded, pursuant to Section
11165.12, and (B) concem only the currcnt incidents upon which parole revocation proccedings are
pending against a parolee charged with child abuse. The reports and information shall be confidential
pursuant to subdivision (d) of Section 11167.

(10} Personnel from a child protective agency responsible for making a placement of a child pursuant
to Section 361.3 of, and Article 7 (commencing with Section 305) of Chapter 2 of Part 1 of Division
2 of, the Welfuarc and Institutions Code.

(11) Pecsons who have been identified by the Department of Justice as listed in the Child Abuse
Central Index pursuant to subdivision (c) of Scction 11170. Nothing in this paragraph shall preclude a
submitting agency prior to disclosure from redacting the name, address, and telephone number of 4
witness, person who reports under this article, or victim in order to maintain confidentiality as
required by law,

(12) Out-of-state law enforcement agencies conducting an investigation of child abuse only when an
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agency makcs the request for reports of suspected child abuse in writing and on official letterhiead,
identifying the suspected abuser or victim by name. The request shall be signed by the department
supervisor of the réquesting law enforcement agency. The written request shall cite the out-of-state
statute or interstate compact provision that requires that the information contained within thess
reports is to be disclosed only to law enforcement, prosecutonal entities, or multidisciplinary
wmvestigative teams, and shall cite the criminal penaltics for unlawful disclosure provided by the
requesting state or the applicable interstate compact provision. In the absence of both (1) a specific
out-of-statc statute or interstate compact provision that requires that the information contained within
these reports be disclosed only to law enforcement, prosecutorial entities, or multidisciplinary
investigative teams, and (2) criminal penalties equivalent to the penalties in California for unlawful
disclosure, access shall be denied.

(13) Pecsons who have verified with the Department of Justice that they are listed in the Child Abusc
Central Index as provided by subdivision (c) of Section 11170. Disclosure under this section shall be
subject to the California Public Records Act (Chapter 3.5 (commencing with Scction 6250) of
Division 7 of Title 1 of the Governmént Code). Nothing in this section prohibits a submitting agency
prior to disclosurc from redacting the name, address, and telcphone number of a witness, person who
reports under this article, or victim to maintain confidentiality as required by law.

(14) Each chairperson of a county child death review team, or his or her designee, to whom
disclosure of information is permitted under this article, relating to the death of one or more children
and any prior child abuse investigation reports maintained involving the same victim, siblings, or
suspects. Local child death review tcams may share any relevant information regarding case reviews
involving child death with other child decath review teams.

(c) Authorized persons within county health departrents shall be permitted to receive copics ot any
reports made by health practitioners, as defined in Section 11165.8, pursuant to Section 11165.13,
and copies of assessments completed pursuant to Sections 123600 and 123605 of the Health and
Safety Codc, to the extent permitted by federal law, Any information received pursuant to this
subdivision is protected by subdivision (e).

(d) Nothing in this scction requires the Department of Justice to disclose information contained in
records maintained under Section 11169 or under the regulations promulgated pursuant (o Scction
11174, except as otherwisc provided in this article. - -

(¥) This section shall not be interpreted to allow disclosure of any reports or records relevant to the
reports of child abuse if the disclosure would be prohibited by any other provisions of state or fcderal
law applicable to the reports or records relevant to the reports of child abuse.
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1995 Legislation

The 1995 amendment added a new subd. (), relating ta disclosure to authorized persons in county
health departments; and redesignated as subds. (d) and (€) former subds. (c) and (d).

1997 Legislation

Stats. 1997, c. 844, in subd. (a), substituted "is" for “shall be", substitutcd "imprisonment in a county
jail not to exceed six months" for "up to six months in jail or” and inserted “that imprisonment and
fine"; in subd. (b), in par. (7), substituted "all hospital scan tcams” for "hospital scan teams located in
the same county”, in par. (9), substituted "who may subpoena an employee of a county welfare
department who can provide relevant evidence and" for "may subpoena”, and added pars. (10) to
(14), relating to child protection agency personnel, persons listed 1n the Child Abuse Central Index as
provided in subds. (c) and (e) of § 11170, out-of-state law enforcement agencics, and cach county's
child death review tcam's chairperson; and in subd. (c). substituted "Sections 123600 and 123605" for
“Sections 10900 and 10901".

Under the provisions of § 3 of Stats.1997, c. 844, the 1997 amendments of this section by c. 844
(A.B.1065) and c. 842 (8.B.644) were given effect and incorporated in the form set forth in § 1.5 of
c. 844

An amendment of this section by § 1 of Stats.1997, c. 844, failed to become operative under the
provisions of § 3 of that Act.

i}

Section 1 of Stats. 1997, c. 842 (S.B.644), provides:
"This act shall be known and may be cited as Lance's Law Child Safety Reform Act of 1997."

Amecndment of this section by § 4.5 ot Stats. 1997, ¢. 842 (S.B.644), failed to beccome operative under E
the provisions of § 8 of that Act. - - %
ggt.;tsion affected by two or more acts at the same session of the legislature, see Government Code § ;Z;
pel Z
1998 Legislation ' =
Stats. 1998, c. 485, made nonsubstantive changes to maintain the code. ;E
Subordination of Icgislation by Stats. 1998, ¢. 485 (A.B.2803), to other 1998 legislation, sce *
Historical and Statutory Notes under Business and Professions Code § 4840. -

. 1992 Main Volume f::?:

The 1985 amendment by ¢. 1593 added subd. (b)(5). ' ‘::

The 1985 amendment by ¢. 1598, in subd. (a), substituted "Sections 11166 and 11166.2" for "Scction
11166"; substituted, in subd. (b)(5), "subdivision (h) of Scetion 11166" for "Section 11166.1"; and
addcd subd. (b)(6).

Section 12 of Stats.1985, c. 1598, provides:

“Section 7.5 of this bill incorporates amendments to Section 11167.5 of the Penal Code proposed by
both this bill and AB 2337 [Stats.1985, c. 1593, It shalf only become operative if (1) both bills are
enacted and become cffective on or before January 1, 1986, (2) each bill amends «Section 11)67.5 of
the Penal Codes {+Section 11167.5% was so amended). and (3) this bill is epacted after AB 2337, in which case
Scction 111673 of the Penal Code, as amended by AB 2337, shall remain operative only until the operative date of this
bitl [Jan. I, [986), at which time Section 7.5 of this bill shalt become operative. und Section 7 of this tall shall not
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becomic operauve.”

The amendment by Stats, 1987, ¢. 1459, in subd. (b}(5) substituted "Scetion 11165.7" for “subdivision (k) of Section
11166"; and inserted subd. (b)(7) relating to haspital scan teams.

Effect of amendment af section by two or mose acts at the same session of the legislature, see Guvernment Code § 9605.

‘The 1988 amendment added, (o the list in subd. (b) of persons or agencies 10 whom reports may be disclosed, subd. (b)
(8) rcgarding coroncers and medical examiners,

The 1989 amendment inserted “or any county licensing agency which has contracted with the state” in subd, (b)(6). and
added subd. (b)(9).

The 1989 umendment by ¢. 1169 of this section explicitly amended the 1989 amendment of this section by ¢. 153,

LAW REVIEW AND JOURNAL COMMENTARIES

Child sexual abuse and the law, B. Kay Shafer, 12 L.A.Law. 46 (Sept.1989),

LIBRARY REFERENCES
1992 Main Volume
Words and Phrases (Perm Ed.)

Lcgal Junsprudences
Cal Jur 3d Crim L § 46.

Treatises and Pructce Aids - -
Witkin, Summary (9th ed) Torts § 288,
The Rutter Group, Family Law (Hogoboom & King) § | [1166.

NOTES OF DECISIONS

In general §
Diswict attorneys 2

l. In general

The information in the California department of justice child abuse files, which is to be used in furiherance of
investiguling suspected child abuse and carrying out the purposc of the Child Abusc Reporting Law (§ 11165 ¢t seq.),
namely the protection of children, must be provided 1o child prolective agencies submitting a rcport, or to a district
attormey who has requested notification of a suspected child abuse case, but the department is not obligated to furnish this
information to other persons or ugencics. 65 Ops.Alty.Gen. 335, 6-1-%2,

2. Dhistrict auorneys

A district auoracy, when investigating or prosecuting a case of child abusc where the victim is or has becn the subject of
Juvenile dependency or wardship proceedings in which the district atwruey Jid nut participate, has access to the records
of the fuvenile court only through an order of the juvenile court permitting such access and may not obtain such records
by 3 scarch warrant or subpoena duces tccum; but, where the victim has been the recipient of public welfarc aid or
assistance the district atorney, foc his investigation or prosccution, has access to the records of the welfare agency
perlaining (o the victim and may obtain such records by seasch warrant or subpoena duces tecum. 66 Ops.Arty Gen. 106,
3-31-83.

West's Ann. Cal. +I'enal# Code § «11167.5%
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West's Ann.Cal. Welf, & Inst.Code § 4135

WEST'S ANNOTATED CALIFORNIA CODES
WELFARE AND INSTITUTIONS CODE
DIVISION 4. MENTAL HEALTH
PART 2. ADMINISTRATION OF STATE INSTITUTIONS FOR THE MENTALLY
DISORDERED
CHAPTER 1. JURISDICTION AND GENERAL GOVERNMENT
Copr. © West Group 2000. All rights rcserved.
Current through 1999 portion of 1999-2000 Reg. Sess, and 1st Ex. Sess.

§ 41335. Mentally abnormal sex offender; commitnent; discharge; records; inspection

Any person committed to the State Department of Mental Health as a mentally abnormal sex offender
shall remain a paticnt committed to the department for the period spccified in the court order of
commitment or until discharged by the medical director of the state hospital in which the person is a
patient, whichever occurs first. The medical director may grant such patient a leave of absence upon
such terms and conditions as the medical director dcems proper. The petition for commitment of a
person as a mentally abnormal sex offender, the reports, the court orders and other court documents
{iled in the court in connection therewith shall not be open to inspection by any other than the partics
tu the proceeding, the attorneys for the party or parties, and the State Department of Mental Health,
¢Xcept upon the written authority of a judge of the superior court of the county in which the
proceedings were had.

Records of the supervision, care and treatment given 1o each person committed to the State
Dcpartment of Mental Health as a mentally abnormal sex offcnder shall not be open (o the inspection
of any person not in the employ of the department or of the state hospital, cxcept that 3 judge of the
supertor court may by order permit examination of such records.

The charges for the carc and trcatment rendered to persons committed as mentally abnormal scx
oftfenders shall be in accordance with the provisions of Article 4(commencing with Section 7275) of
Chapter 3 of Division 7.

CREDIT(S)

1998 Main Volume

(Added by Stats. 1970, c. 339, p. 734, § 1. Amended by Stats. 1971, ¢. 1593, p. 3332, § 358, operalive
July 1, 1973; Stats. 1977, c. 1252, p. 4497, § 536, operative July 1, 1978))

<General Matenals (GM) - References, Annotations, or Tables>

HISTORICAL AND STATUTORY NOTES
1998 Main Volume

Former § 4135, added by Stats.1957, c. 2411, p. 4156, § 2, was repealed by Stats. 1965, ¢. 1784, p.
3978, § 4. It rclated to the determination of disability.

Derivation: Former § 5604, added by Stats. 1949, ¢. 1457, p. 2540, § 1.
Former § 5605, added by Stats. 1949, ¢. 1457, p. 2540, § 1.
Former §§ 5704, 5705, added by Stats. 1965, c. 391, p. 1678, § 5.
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Former §§ 6454, 6455, added by Stats. 1967, ¢. 1667, p. 4107, § 37,

LIBRARY REFERENCES
1998 Main Volume
Mental Health o=441.
WESTLAW Topic No. 257A.
C.J.S. Insane Persons § 248.
NOTES OF DECISIONS
In generaf !
Records 2
1. In general

Where district attorney told defendant that only way he could get treatment was by plea of guilty in criminal court to
burglary mn second degree but, in facy, defendint could have been referred as mentally disordered zex offender whether
convicted of {elony or misdemeanor and could have been referred without criminal conviction as mentally abnormal sex
oflender and where district sttorney, defendant’s attomcy, defendant and his mather all believed that ordinary procedures
of diugnosis and reatment would be available to defendant though they were rot because of defendant’s inability to
communicate in English, failure to afford promised diagnosis and treatment reguired setting aside plea of guilty and
Judgmeat of conviction theveon. People v. Cortez (App. § Dist, 1970) 91 Cal.Rpir. 660, 13 CallApp.3d 317,

2. Records

New confidentinlity provisions of § 5328 do not affect proceedings under the-Lantcrman-Petris-Short Act as these
judicial records arc public, but judicial recards concerning commitment of mentally abnormal sex offenders under § 6454
{repealed 1970}, initial proceedings concerning wards and dependent children in juvenile court (§ 827) and prepetition
evajuation reports concerning mentally disordered (§ 5202) are contidendal. 53 Ops.Atty. Gen., 25, 1-23-70.

West's Ann. Cal, Welf. & Inst, Code § 4135
CA WEL & INST § 1135
END OF DOCUMENT
Copr. (C) West 2000 Na Clairmn lo Orig. U.S. Govt. Works
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Term (]
West's Ann.Cal. Welf. & Inst.Code § 5328 o

WEST'S ANNOTATED CALIFORNIA CODES
WELFARE AND INSTITUTIONS CODE
DIVISION 5. COMMUNITY MENTAL HEALTH SERVICES
PART 1. THE LANTERMAN-PETRIS-SHORT ACT
CHAPTER 2. INVOLUNTARY TREATMENT
ARTICLE 7. LEGAL AND CIVIL RIGHTS OF PERSONS INVOLUNTARILY DITAINED
Copr. ©@ West Group 2000. All rights reserved.
Current through 1999 pottion of 1999-2000 Reg. Scss. and st Ex. Sess.

§ 5328. Confidential information and records; disclosure; consent

All information and records obtained in the course of providing services under Division 4
(commencing with Section 4000}, Division 4.1 (cominencing with Section 4400), Division 4.5
(commencing with Section 4500), Division 5 (commencing with Section 5000), Division 6
(commencing with Section 6000), or Division 7 (commencing with Section 7100), to either voluntary
or involuntary recipients of services shall be confidential. Information and records obtained in the
course of providing similar services to either voluntary or involuntary recipieats prior to 1969 shail
also be confidential. Information and records shall be disclosed only in any of the following cascs:
(a) In communications between qualified professional persons in the provision of services or
appropriatc referrals, or in the coursc of conservatorship proceedings. The consent of the patient, or
his or her guardian or conservator shall be obtained before information or records may be disclosed
by a professional person employed by a facility to a professional person not employed by the facility
who does not have the medical or psychological responsibility for the patient's care.

(b) When the patient, with the approval of the physician, licensed psychologist, or social worker with
a master's degree in social work, who is in charge of the patient, designates persons to whom
information or records may be released, except that nothing in this atticle shall be construcd to
compel a physician, psychologist, social worker, nurse, attomey, or other professional person to
reveal information which has been given to him or her in confidence by members of a patient's
family.

(c) To the cxtent necessary for a recipient to make a claim, or for a claim to be madc on behalf of a
recipicnt for aid, insurance, or medical assistance to which he or she may be entitled.

(d) If the rccipient of services is a minor, ward, or conservatee, and his or her parent, guardian,
yuardian ad litemn, or conservator designates, in writing, persons to whom records or information may
be disclosed, except that nothing in this article shall be construed to compel a physician,
psychologist, social worker, nurse, aitomcy, or other profcssional person to reveal information which
has been given to him or her in confidence by members of a patient's family.

(e) For rescarch, provided that the Director of Mental Health or the Director of Developmental
Services designates by regulation, rules for the conduct of research and requires the rescarch to be
first reviewed by the appropriate institutional review board or boards. The rules shall include, but
need not be limited to, the requirernent that all researchers shall sign an oath of confidentiality as
follows:

Date
As a condition of doing research concerning persons who have received scrvices from (Gl in the facility,
agency or person), [, , agree to obtuin the prior informed consent of such persons who have reccived services

10 the maximuin degree possible as detcrmined by the appropriate institutional revicw board or boards for protection of
human subjects reviewing my research, and J {urther agree not to divulge any inflormation obtained in the course of such
research to undutharized persons, and not to publish or otherwise make public any information regarding persons who
have received services such that the person who reccived services is identifiuble.

I recognize that the unautharized release of confidential in{ormation may make me subject to a civil action under
provisions of the Weifare and Institutions Code.

(£) To the courts, as necesaary 1o the adininistration of justice.

e.

]

‘__'

o

.. /detault wI &RLT=CLID%SFQRYRLT18444&RLTDB=CLID%SFDB 14044&Db~-CAYIPSE4] 2 309



Apr U4 00 (G3:44p cnpa 4162886002

CA WEL & INST 5 5328 Page 2 0f 11

(g} Ta governmental Jaw enforcement agencies as nceded {or the protection of {ederal and state elective constitutional
officers and their families.

(k) To the Committee on Senate Rules or the Committee on Asscmbly Rules for the purposes of legislative investgatien
autharized by the commiliee.

(1) If the recipient of services who applics for lifc or disability insurance designates in writing the insurer to which
records or information may be disclosed.

(i) To the attorney for the patient in any and all proceedings upon presentation of a release of informaten signed by the
patient, excepl thal when the patient is unable 1o sign the release, the staff of the facility, upon satisfying itselfl of the
identity of the attoruey, and of the face that Lhe attorncy does represent the interests of the patient, may releasc all
mlorimation and records relaling to the patient cxeepl thut nathing in this article shall be construcd to compel a physician,
psychatoyist, sacisl worker, nurse, attorney. or other professional person (o revcal information thal has been given o i
or her in confidence by members of a patient's family.

(k) Upon written agreement by a person previously confined in or atherwise treated by a facility, the prolessional persan
in charge of the facility or his or her designee may release any information, except information that has been given in
confidence by members of the person's family, requested by a probatien officer charged with the evaluation of the person
after his ot her conviction of a erime if the professional person in charge of the facility determines that the information is
relevant to the evaluation. The agreement shall only be operative until sentence is passed on the crime of which the
person was convicted. The confidential information released pursuant 1o this subdivision shall be ransmitted 10 the count
separately from the probation repost and shall not be placed in the probation report. The confidential information shall
remain confidential excepl for purposes of sentencing. After sentencing, the confidential information shall be sealed.

(1) Between persons who arc trained and qualified to serve on “iultidisciplinary personnel” teams pursuant to
subdivision (d) of Scction 18931, The information and records sought to be disclosed shall be relevant to the prevention,
tdentitication, management, or treatinent of an abused child and his or her parents pursuant to Chaper 11 {commenciag
with Scction 18950) of Part 6 of Division 9.

¢m} To county patients’ rights advocates who have been given knowing voluntary authorization by a client or a guardian
ad iitem. The clicnt or guardian ad litem, whoever entered into the agrecment, may revoke the authorization at any Gme,
either in writing or by oral declaration to an approved advocate.

{n) To a commitice established in compliance with Sections 4070 and 5624.

{0) In providing infurination as described in Scction 7325.5. Nothing in this subdivision shall permit the release of any
information other than that deseribed in Section 7325.5,

{p) Tou the county mental heaith dircctor or the direclor’s designee, or to a faw enfarcement ofticer, or 10 the person
desigaated by a law enforeement ageacy, pursuant to Sections 5152.1 and 5250.1. -

{q) If the putient gives his or her consent, information specifically peraining to the existence of genetically haondicapping
conditions. as detned in Section 341.3 of thg Henlth und Safoty Code, may be relcascd ta qualificd profcssional persons
for pwrposes of genetic counseling for blood relatives upon request of the blood retative. For purposes of this subdivision,
“qualified professional persons™ means those persons with the qualifications necessary 1o carry out the genetic counscling
duties under this sulwlivision as determined by the genetic disease unit established in the State Department of Health
Services under Seetion 309 of the Health and Safety Code. If the patient does nol respond or cannot respond to a reguest
for permission to relcasc infonination pursuant to this subdivision after reasonable attempts have been made over a two-
week perind 1o get a response, the information may be released upon request of the blood relative,

(r) When (he patient, in the opinion of his or her psychotherapist, presents a serious danger of violence 1o a reasonably
toveseeable viclim or victims, then any of the information or records specified in this section may be released to that
person or persens and Lo law enlorcement agencies as the psychotherapist determines is needed for the protection of tt
persan or persons. For purposes of this subdivision, “psychotherapist” means anyone so defined within Section 1010 of
the_Evidence Code,

{s) 'To persons serving on an intcragency case management council established in compliance with Scction 5606.6 1o the
extent nccessary to perform its duties. This council shalt attempt 10 obtain the consent of the clieat. If this consent is not
aiven by the client, the council shall justify in the client's chart why these records arc necessary for the work ol the
council.

(){1) To the designated officer of an emergencey response employee, and from that designated officer to an emergency
responsc emplayce regarding possible exposure to HIV or AIDS, but only 1o the extent necessary 1o comply with
provisions of the Ryan White Comprehensive AIDS Resources Emergency Act of 1990 (P.L. 101-381: 42 U S.C_Sc.
201). ’

(2) For purposes of this subdivision, "designated officer” and “emergency response employce” have the same meaning as
these terms arc used in (he Ryan White Comprehensive AIDS Resources Emergency Act of 1990 (P.L. 191-381: 42
D.8.C._Sec. 200D

{3) The designated officer shall be subject to the confidentiality requirements specitied in Section 120980, apd may be
personally liable for unauthorized release aof any identifying information about the HIV results. Further, the designated
atticer shall inform the cxposed emergency response employee that the employcee is also subject to the confidentiality
requirements specified in Section {20980, and may be personally Hable for unauthorized release of any identifying
inlormation about the MIV test results,

. 1g

z
ou)
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{u) I} To a law enforcement officer whn personally lodges with a facility, as defincd in paragraph (2), 4 warrant of arrest
or an abstract of such a warrant showing that the person sought is wanted for a sericus felony, as defined in Section
relcased shull be timited to whether or not the person nansed in the arrest warrant is presently confined in the facility.
"This paragraph shall be uplemented with minimum disruption to health facility operations and patients, in accordance
with Section 5212. I the law enforcement officer is informed that the person named in the warrant is confined in the
facility, the officcr tnay not enter the fucility to arrest the person without obtaining a valid search warrant or the
permission of swiT of the facility.

(2) For purposes of paragraph (1), a facility means all of the following:

(A) A state hospital, as defined in Section 4001,

(B) A general acute care hospital, as defined in subdivision (a) of Section 1230 of the Health and Satety Code, solely
with regard 1o information pertaining to a mentally disordered petson subjcet to this section.

{C) An acute psychiatric hospilal, & defined in subdivision (b) of Section 1250 of the Heulth and Safery Code.

(D) A psychiatric health facility, as described in Scgtion 1250.2 of the Health and Safety Cude.

(E) A mentat [ealth rchabilitation ceater, as deseribed in Section 5675,

{F) A skilled nursing facility with a special treatment program {(or chronically mentaily disordercd patients, as descrited
in Scetions 513735 and 72445 10 72475, inclusive, of Title 22 of the California Code_of Rggulations.

The ameandment of suhdivision {(d) enacted at the 1970 Regular Session of the Legislature does not constitute u change i,
but is declaratory of, the preexisting law,

CREDIT(S)

1998 Main Volume

(Added by Stats. 1972, ¢. 1058, p. 1960, § 2, operative July 1, 1973. Amended by Stats. 1974, c. 486, p. 1120, § 2, eff.
July 11, 1974; Sta1s.1975, ¢. 1258, p. 3300, § 6: Stats, 1977, ¢. 1252, p. 4574, § 570, operative July 1, 1978; Stats. 1978, c.
69, p. 190, § 5, Staws, 1978, ¢. 432, p. 1502, § 12, &1 July 17, 1978, operative July 1, 1978: Stats. 1978, ¢. 1345, p. 4397,
§ 1, Stats. 1979, ¢. 373, p. 1396, § 364: Suas. [Y7Y, ¢. 244, p. 529, § | S1a15.1980, c. 676, p. 2036, § 332, Stats. 1981, c.
841, p. 3234, § 6; Stars. 1982, ¢. 234, § 6, ¢ff. June 2, 1982; Stats 1982, c. 1141, § 7; Stats, 1982, . 1415, § 1, eff. Scpt.
27, 1987; Stats. 1983, ¢. 755. § 3: Stats. 1983, ¢. 1174, § 1.5; Stats. 1985, c. 1121, § 3; Stows. 1985, . 1194, § 1; Staws. 1985,
c. 1324, § 1.7: Stats. 1991, ¢, 534 (S.B.108B), § 6; Stats.1996, c. 1023 (5.B.1497), § 464, cIT. Sept. 29, 1996; Stats.1996,
. 111(S.B.2082), § 2.)

2000 Electronic Update
{Amended by Stats. 1998, c. 148 (A.B.302), § L)

<Geperal Materials (GM) - References, Aanotations, or Tables»

HISTORICAL AND STATUTORY NOTES

2000 Elecrronic Update
1998 Legislation
Suats, 19YR, ¢. 148, (A.B.302), in subd. (h), substituted "Committee on Scnate Rules or the Commitiee or Assembly
Rules” for “Senate Rules Cominittee or the Asseinbly Rules Committee”; added subd. (u); and made nonsubstaniive
changes. .

199% Main Volume

As added in 1972, the section read:
“All intormation and records obtained in the course of providing services under Division § (commencing with Section

5000), Division 6 (commencing with Section 6000), or Division 7 (commencing with Section 7000), to cither voluntary
or wnvoluntary recipients of services shall be confidential. Information and records may be disclosed only:
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“(u) In communications between qualilicd professiunal persons in the provision ol services or appropriate refertals, or in
e course of conservutorship proceedings. The consent of the patient, or his guardian or conscrvator inust be obtained
before information or records may be disclosed by a professional person employed by a facility to a professional person
not employed by the facility who does nut have the medical tesponsibility for the patient's curc.

*{b} When the patient, with the approval of the physician in charge of the patient, designates persons to whom
information or records may he released, cxcept that nnthing in this article shall he construed to campel a physician,
psychologist, sacial worker, nurse, attorncy, or other professional person to reveal information which has been given 1o
him in confidence by members of a patieat’s fumily;

(¢} To the extent necessary for a recipicnt to make a claim, or for a claim to be made on behall of a recipient for aid,
insutance, or medical assistance (o which he may be entitled:

"{d) If the recipient of services is a minor, ward, or conservatee, and his pareat, guardian, or conservator designates, in
wriling, persons 10 whom records or information may be disclosed, except that nothing in Lhis article shall be constraed (o
compel a physician, psychologist, social worker, nurse, attorncy, or other professional person to reveal information which
has been given (o him in confidence by meinbers of a patient's family;

“(e) Por research, provided that the Director of Health designates hy rcgulation. rules for the conduct ol research. Such
rulcs shall include, but nced not be limited to, the requiremcat that all researchers must sign an oath of confidentiality as
foliows:

— Dbate

"As a sendition of doing rescarch concerning persens who have received scrvices from __ (fill in the acility, sgency
or person), L , agree not o divulge any information obtained in the course of such research (o unsuthorized persons,
and no( (o publish ar otherwise make public any information regarding persons wha have received services such that the
person who recvived services is identifiable.

“[ recognize that unauthorized release of confideatial information may make me subject o a civil action nader provisions
oi the Welfare and Instiwtions Code, - -

Signed

(1) To the courts, as necessary to the administration of justice.

"(g) To governmental law entorcement agencies as needed lor the protection of federal and state elective consututional
officers and their fumifies,

"(h) To the Senate Rules Commitiee or the Assembly Rules Commiue for the purposes of legislative investigation
authorized by such conmmittee.

“(i) 1§ the recipicnt of services who applies for lifc or disability insurance designates ia writing the insueer 0 which
records or infovmation may be diseloscd.

“The amendment of subdivision (d) of this scction enacted at the 1970 Regular Session of the Legislature does not
constitulc a change in, but is declaratory of, the preexisting law.

»This section shal] become opetative on the same dase as Reorganizadon Plas No. | of 1970 becames gperative.”
Scction 4 of Stats.1972, ¢. 1058, p. 1962, provides:

“It is the intent of the Legislature, that, if Reorganization Plan No. | of 1970 becoines operative, Section 5328 of the
Welfare and Instiwtions Code, as amended by Scction 1 of this act, shalt remain in effoct only until Rearganization Plan
No. | of 1970 becomes operative and on that datc Section 5328 of the Welfare und Insututions Code, as added by Section
2 of this act, which includes the changes in Section 5328 made by both Reorganization Plan No. 1 of 1970 and Section |
of this acy, shasll become operative.”

The 1974 wnendment added subd. (j).
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The 1975 amendment added subd. (k).

The 1977 umendment substituted i subd, () the "Director of Mental Health” for the “Director of Heulth” and deleted an
operative dule provision for this section,

The 1978 amendment by ¢. 432 inserted in the introductory paragraph “Division 4.5 (commencing with Section 4500),™;
and inserted in subd. (€) "or the Dircctor of Developmental Services”.

The 1978 amendment by c. 1345, amending ¢. 432, ingerted in the introductory paragraph the references (o Division 4
and Division 4.1; inserted the second semence of the introductory paragraph; substituied in subd. (b) “physician, licensed
psychologisi, or social worker with u master's degree in social work, who is in charge of the paticnt™ for "psychiatrist, or
licensed psychologisi in charge of the patient”.

Effect of amendment of section by two or more acts at the same session of the legislature, see Government Code § 9605,
The 1979 amendinent by c. 244 added subd. (1).

Subordination of amendment by Stats.1979, c¢. 373, to other legislation during the 1979 postios of the 1979-80 regular
session which atTects this section and which takes cffect on o before Jan. [, 1980, see Historical 2nd Statutory Notcs
under Business and Professions Code § 700,

The 1980 amendment substituted in the first sentence of the first paragraph "Division 4 (commencing with Seetion
4000)" for "Divisioa 4 (commencing with Section 4001} and "Division 7 (commencing with Section 7100Y" for
“Division 7 (commencing with Section 7000)"; substituted a period for a semicelon at the end of subds. (a) 1o (d); deleted
at the end of subd. ([) "of the Weltare and Institutions Code™; and deleted from the last paragraph "of this scetion”
following "subdivision (d)",

The 1981 amendment substituted in the third sentence of the introductory provisions "shall be disctased only in any of
e following cases™ for “may be disclosed”; made pronouns scxually ncutrud throughout the section; inserted in subd. (d)
“guardian ad littm™; inserted the remainder of the first sentence of subd, (¢) following "conduct of research™: inserted in
the aath of confidentiality the provisions relating to prior informed consent; added subd. (m); and made other techaical
chauges. -

The 1942 amcadment by c. 234 added subd. (n); and inserted “or psychological™ in the second sentence of subd. {a).
Legislative findings concerning Stats. 1982, ¢. 234. see Historical and Statutory Notes nnder Civil Code § 43.7.

The 1982 amendment by ¢. 1415, amendiag c. 234, deleted the signature line from the forru {or the oath of
cantidentiality in subd. (e); and added subd. (o).

Bffect of ainendment of section by two or more acts at the same session of the legislature, see Government Code § 9605,

The 1983 amendment by c. 1174 in subd. (b}, substituted "masier's” fur “masters”; in subd. (e}, substituted *The” for
"Such” precediag “rules”; in subd. (k), substituted “The” for “Such” preceding “agrecment”; and addcd subds. (p) and (q).

Under the provisions of § 3 of Stars. 1983, ¢. 1174, the 1983 amendments of this section by ¢. 755 and c. 1374 were piven
ettect and incorporated in the form set forthin § 1.5 of ¢ 1374,

Amendment of this section by § 3.5 of Stars. 1983, c. 755, failed (o become operative under the provisions of § 4 of that
Act.

Amcndinent of this section by § t of S1ats.1983, ¢. | 174, failed 10 become operalive under the provisions of § 3 of that
Act.

Effect of amendment of section by two or more acts at the same session of the legislature, see Governmeny Code § 9603,

Staws. 1985, ¢. 1324 inserted subds. (r), (s) and {t).

Scction 3 of Stats 1985, ¢, 1324, provides, in past:
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“Scetion 1.7 of this bill incorparates amendments to Segtion 5328 of the Welfare and lostitwtiops Code proposed by this
bill, SB 1088 [Stats. 1985, ¢, 1121}, andd AB 1750 [Suus. 1985, ¢. 1194]. It shail only become operative if (1) all theee bilis
are enacted and become effective January t. 1986, (2) all three bills amend Section 3328 of the Welfare and Instiwtions
Code [Seciion 5328 was so amended], (3) this bill is enacted after SB 1088 and AB 1750, in which case Sections 1, 1.3,
and 1.5 of this bill shall not becomne operative.”

Amendment of this section by §§ 4 to 6 of Stats 1985, ¢. 1121, failed to become operative under the provisions of § 7 of
that Act.

Amcndment of this section by §§ 2 10 4 of Stats. 1985, c. 1194, failed 10 become operative under the provisions of § 6 of
that Act, '

Necrion atfected by two or more acts ot the same session of the legistature, see Government Code § 9605,

The 1991 wnendment deleted formiee subd. (r) and redesignated as subds. (¢) and (s) former subds. () and (t). Prior (o
deletion former subd. tr} read:

“(ry Tu the agency established in this state 1o fulfill the requirements and assurances of Section 142 of the [ederal
Developrmental Disabilitics Act of 1984 for a system to protect and advacate the rights of persons with developmental
dizabilitics, as defined in Section 102(7) of the federa act. The agency shall have access to the records of a person with
developmental disabilities who resides in a facility for persons with developmental dissbilities when both of the
tollowing conditions apply

(1) The agency has received a complaint {rom, or on behalf of, the person and the person consents to the disclosure o
the extent of his or her capabilities.

"(2) The person does aot have a parent, guardian, or conservator, or the state or the designee of the state is the person's
guardian or conservator,” .

Legislative findings and intent of Stats. 1991, ¢. 534 (5.B.1088), see Historical and Statutory Notes uader Civil Code §
1298 24k

-
-

The 1996 amendment inserted subd, (1), relating 1o notice to designated officers of emergency response employees. and
made nonsubstantive changes throughout the section,

Legisiative findings, declaranion and intent relating to Stats. 1996, ¢. 1023 (§.B.1497), sec Historical and Statutory Notes
under Business and Professions Code § 690.

Subordtnadon of legisiatdon by Stats. 1996, ¢. 1023 (S.B.1497), see Historical and Statutory Notes under Business and
Professions Code § 090,

Former § 5328, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats. 1968, ¢. 1374, p. 2659, § 48; Swats. 1969, ¢.
T22.p. 1429, § 21.1; Stats. 1970, ¢. 593, p. 1173, § 1; Swats. 1970, ¢. 1294, p. 2386, § 1. Stats.1970, ¢. 1627, p. 3445, §
211, Stas 1971, ¢. 776, p. 1528, § 3; Stats. 1971, ¢. 1593, p. 3341, § 377: Stats. 1972, ¢. 1058, p. 1958, § 1, relating to

similar subject matter, was repealed by force of its own tenns an July 1, 1973, the operalive date of Reorganizauon Plan
No. 1 ot 1970,

Derivation: Former § 5328, added by Stats. 1967, c. 1667, p. 4074, § 36, amended by Stats. 1968, ¢. 1374, p. 2659, § 48,
Stats. 1969, ¢. 722, p. 1429, § 21.1; Suats. 1970, c. 593, p. 1173, § 1. Stats. 1970, ¢. 1291, p. 2386, § 1; Stats. 1970, c. 1627,
P 3445, § 201 Stas 1971, ¢ 1593, p. 3341, § 377: Stats 1971, €. 776, p. 1528, § 3: Staws. 1972, ¢, 1058, p 1958, § 1.

CROSS REFERENCES

Access Lo records for purposes of appeal, see Welfare and lostitwtions Code § 4726,

Conservatees, chasge to more restrictive placement, written notice notwithstanding this section, sec Welfave and
[nstitusions Code § 5358.
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Inspecton of public recards, see Governent Cade § 6250 et seq.

Mecotal health services recipients, information about and reeords of as confidential, see Welfure aod lustitutions Code §
5540.

Patient access 1o health records, see Health and Safety Code § 123110

Physician-patient privilege, see Evidence Code § 990 ct seq.

Pre-petition screening, application of this section, see Weltars and Instiutions Code § 5202,

Psychotherapist-patient privilege, see Evidence Code § 1010 &1 seq.

Record of disclosures, sce Wellare and Institutions Code § 5328 6.

State hospital records, availability to conservatarship investigator, see Weltare and Iestiugtions Code § 53606.

CODE OF REGULATIONS REFERENCES

Conduct and rnanagement of facilities, see 9 Cal. Code of Regs. § 900,

LAW REVIEW AND JOURNAL COMMENTARIES
Confidentiality of genetic information. (1982) 30 UCLA L Rev. 1283,
Luty of psychotherapists to warn, (1978) 14 Cal.W.L.Rev. 153,

Ethical problems for physicians raiscd by AIDS and HIV infection: Conflicting legal obligations of confidentiality and
disclosure, Bruce A, McDonald, 22 U.C.Davis L Rey. 357 (198Y).

Lustittionalizing the rights of mental paticnts: Committing the Legislature. Grant H. Morris (1974) 62 Cal.L.Rev. 957,

Out of mind? Out of sight: The uncivil commitment of permanently incompetent criminal defendants. Grant H. Morris
and J. Reid Meloy. 27 UG .Dayis L.Rev. 1 (1993).

Physician-patient privilege: Abscnt patient. {1975) 27 Hastings L.J. Y9.

elease of mental health records: legislative review. (1973) 4 Pac.L.J. 439.— .

Untangling Turasoff: duty of psychotherapist to warn potential victim of mentally ill paticnt. (1977) 29 Hastings L.J. 179.

Volunteering children: Parental commitment of ininors to mental institutions. James W. Ellis (1374) 62 Cal.L.Rev. 840,

LIBRARY REFERENCES
1998 Main Volume

Mental Health =21,

WESTLAW Topic Na. 2574,

C.1.8. Insane Persons 4§ 17 w 20.

Legal Jurisprudences

Cal Jur 3d Crim L § 2844; Del Child § 99: Evid § 45%; Incomp § 155.

Am Jur 2d Administrative Law § 232, Evidencc §§ 962 et seq., Mandamus § 204, Records and Reconding Laws §§ 12 ot
seq.

Treatises and Practice Aids

Witkin, Procedure {(41h ed) Actions § 35.
Witkin, Bvidence (3d «d) §§ 1053A, 1214
Witkin & Epstein, Criminal Law (2d cd) § 1647,

NOTES OF DECISIONS
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Warning of patient's propensities 14

I, In general

In action by parents against hospital for injurics sustained upon being attacked by their son, who was teated by hospital
for mental disorders, disclosure of son's psychiatric record was authorized by this section. Mavroudis v. Supegior Court
for Sup Matey County (App. | _Dist. 1980} 162 Cal Rpie. 724. 102 Cal App.3d 594.

Mental health facility's medical records reluting (v mother’s reauncnt 48 an outpatient were subject to psychotherapist-
paticnt privilege in proceeding to have children declared dependent, Inre S, W. (App. 2 Dist._1978) 135 Cul Rpy. 143,
79 CalApp.3d 719,

Detailed pravisions of the Laaterman-Petris-Short Act regulating disciosure of confidential information du not apply to
disclosure of information not governed by the Act; since the legislarure did not extend the Act to conrol all disclosures
of contidential matter by psychotherapists, it must be inferred that the legislature did not celieve the courts ol Lheir
obligation 1o deline by reference 10 the principles of common law the abligation of a therapist in those situations not
governed by the Act. Turasoft v, Regents of University of Califoenia (1976) 13)_Cal Rpwr_14, 17 Cal 34 425551 P 24
334,

Pravision of this seetion relating to confidentiality of mental patient records, which allowed disclosure of such records to
courts when necessury for administration of justice, did not allow superiar cgurt 1o obtain such records for usc of state
board of chiropractic examiners in detcrmining whether 1o suspend or revake licensc of chiropractor under voluntary
wentment fog alcoholism. Riverside Caunty. v, Superior Coun for Riverside County (App. 4 Dist. 1974) 116 Cal.Rpir,
486, 42 Cal.App.3d 478,

Pravision of this section relauing to confidentiality of mental patient records, which allows disclosure of such records to
courls when necessary for administration of justice, does not permit courls Lo obtain records far use of adwministative
agencies. Riverside County v, Superior Cowrt for Riverside County (App._4 Disr 1974) 116 Cal.Rpu. 886,42 Cal. App.3d
478,

The workers' compensation appeals boaed is & court for purposes of this scetion, which provides that all information and
records obtained in the course of providing community services to persons inpaired by mental disorders or chronic
aleoholism may be disclosed only in specified situations, including disclosure 10 ¢ourts as necessary to the administration
of justice: public health service records covered by 42 C.F.R. § 1.104 are available to any adjudicatory body, such as the
waorkers' compensation appeals buurd, which has the power 1o comipel witnesses (0 appear before it 61 Ops.Atty Gen. 46,
1.31- 73,

A hospital is required (0 inake available, if requested, patient records which contain information regarding purchase. sale
or disposition of dangerous drugs in addition to hospital phartnacy records, in connection with an official inspection o
investigation under Bus, & Prof.C. §§ 4010, 4232, except as otherwise prohibited by (his section governing disclosure of
records pertaining to mental patients, 59 Ups.Atty.Gen. 186, 3-4-76.

Medicul information regarding patients in mental hospitals is confidential and cannot be disclosed by a mental [acility o
the attorney geacral, a district attorney or probation officer for the purpose of enforcing child support obligations, but
such information may be obtained by court order, 54 Ops.Atry Gen. 24, 3-19-71.

New confidentiality provisions of this section do rot affect proccedings under the Lanterman-Peuis-Short Act as these
judicial records are public, but judicial records concerning commitment of mentally abnorinal sex offenders, initial
proceedings concerning wards and dependent childeen in juvenile coury, and prepetition evajluation repons concerning
mentally disordered are confidential. 53 Ops.Alty. Gen. 25, 1-23-70.

9162886002 p.'6

"
=
,:::
e
%
-
z
<
IL».
s
zZ
<
-
M

3

#
WL
[

[
& m®

LR

. /default wI&RLT=CLID%SFQRYRLT18444&RLTDB=~CLID%5FDB14044&Db=CAVBDHA8 A _ 336

L

-
L]



fipr O4 Q0 03:48p cnpa

9162886002

CA WEL & INST s 5328 Page 9 of 1!

2. Construction with other laws

11 action by parents sgainst hospital for injuries sustained upon being attacked by their son, who was treated by hospiial
fur mental disorders, psychotherupist-patient privilege under Evid.C. § 1014 was applicable, as son’s psychiatrie records
contained confidential communications between patient and psychotherapist, and priviiege had been claimced by party
authorized to do so by Evid.C. § 1014, and fact that authorization under this section for disclosure to courts as necessary
10 administration of justice did not override priviiege uader Bvid.C. § 1014 mcant that son's records were nut subject 10
discovery unless privilege had been waived, ar exception o privilege applicd. Muvroudis v, Superior Court for San
Maisteo County (Apn. | Dist. 19807 162 Gal.Rptr. 724, 102 Cal. App.3d 594,

Pen.C. § 11161.5 (repecaled) requiring that psychotherapisis and others report evidence of child abuse gained by
observation of the patient-victim prevails over this section, since it is legislative intent that the child's welfare should
control over the conlidentiality of his or her communications with the psychotherapist. 58 Ops.Atly Gen. 824, 11-21-75.

3. Confidentiality of rccords

Wihere there is no showing by person claiming confidentiality of records under statute prohibiting disclosure of
confidential information pertaining 1o recipicnt of specified mental health services that records were gencrated in course
of receiving such services, disclosure is not governed by that statute. Devereaux y. Jatham & Watking (App. 2 Disy
1995) 38 Cal Rptr.2d 849, 32 Cal.App.4ih 1571, rehearing denied, review depied.

4. Disclosure of necords

Civil action by recipient of mental health services for willful and knowing release of confidential information about
tecipient can be maintained only i information allegedly releascd pertains to services rendered under statutority
enumerated sections of Welfare and Institutions Code. Devereaux v. Latham & Watkins (App. 2 Dist_1995) 38
Cal.Rptr.2d 849, 32 Cal. App.dth 157], rehearing denied, review denied.

Statutery bar against disclosure of contidential informarion pertaining 10 recipient of mental health services is not
absolute, but, rather, is subject to numerous exceptions, Qevercauy v, Latham & Warkins (App, 2 Dist, 1995) 38
Cal.Rpte. 2d 849, 32 Cal.App.4th 157, rehearing denied, review denied. =

3. Privitcges sad immunities

Nothing in either statute prohibiting disclosure of confidential information of recipient of mental health services or statute
authorizing civil action for disclosure of such information alfeets any other privilege or immunity which might apply to
disclosure of information. Devereyux v. Latham & Watkins (App._2 Dist. 1995) 38 Cul,Rpir.24 849, 32 Cal. App,4th
1571, rehearing denied. review denied.

& Paychatherapist-patient privilege

Fatient-physician and patient-psychotherapist privileges operawe wholly independent of the confidentiality provisions of
statule governing legal and civil rights of persons involuntarily detained. Alberison v, Superior Court (App. 2 Dist. 2000}
91 Cal.Rptr,2d 749, 77 Cal. App.4th 431, review filed,

Dcfendant was entitled to have iriad court review psychiatric and medical records of five-year-old witness to alleged
burglary in arder (o deterimine whether records were privileged and whether defendant's constitutional right (o a fair trial
might overcome any privilege applicable te any particular record. Peoplc_ v. Boyette (App. 6 Dist. |983) 247 Cal Rper,
795,201 Cal. App.3d 527,

Psychotherapisi-patient privilege for mental health care records contained in Evid Code § 1014 operates independently of
this section. Pegpls v, Pack (App. 2 Dist, 1987) 240 Cal Rptr. 367,194 Cal. App.3d 1512, review denicd, appual
reinstated 248 Cal Rpy, 240, 201 Cal. App,3d 679

‘Fria) court was required by Evig.Code § 916 to asscrt psychotherapist- paticnt privilege on its own motion on behalf of
victim of various crimes where county mental health service releascd records to court and did not asseet that privilege on
her behalf, victim had not waived thar privilege, and none of the exceptions contained in Evid.Code §§ 1016-1027
applied. People v. Pack (App. 2 Dist. 1987} 240 Cal.Rpur. 367, 194 Cal. App.3d 1512, review denied, appeal reinstated
248 Cal Rptr. 240, 201 Cal. App.3d 679,
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7. Notice

In order for discovery order requiring hospital to produce all recards pertaining to decedent in wrongful death case to be
valid under this section establishing a general prohibition against disclosurc, party seeking disclosore would he required
to provide hospital with aotice of discovery proceedings addressed to its records. Boling v. Superior Court In and For
Santa Clara County_(App. 1 Dist. 1980) 164 Cal Rptr. 432, 105 Cal.App.3d 430.

3. Necessity of information
tn this sectiun, subd, (f) contcmplates use of information and records us necessary to administeation of justice in some

pending judicial action or proceeding. Mavroydis v, Superior Court for San Maten County (App, 1 Dist. 1980) 162
Cal Rptr, 724, 102 Cal.App.3d 594,

9. Civil wort actions

The generai probibition, subject to defined exceptions, against disclosure of information and records obtained in course
of providing services under specified sections of Welfare and Institutions Code cxtends only to those records specifically
described in this section. Mavroudiy v. Supesioy Court for San Mateo Counsy (App._1 Dist. 1980) 162 Cal. Rptr. 724, 102
Cal.App.3d 594.

In action brought by minor plaintiff te recover damages for the wrunglul death of her mother, pravision of this section
governing disclosure of confidential information and records obtained in the course of providing services (o e memtally
ill or retarded was inapplicable and did not support disclosure of records held by county welfare department relating (o
minor plaintiff, in absence of showing that minor plaintiff was receiving treatment under programs for the mentally il or
returded. Sinugore v. Superiur Court Jn and For Sants Clura County (App, 1 Dist, 1978) 146 Cal.Rpu. 302, Rl
Cal.App.3d 223

140, License revocation procceding

mentally disabled persons conlidential, ta prevent disclosure of confidential Tecords Lo administrative hearing officer, in
operator’s license revocation proceeding when records had not been used by Department of Social Scrvices in preparation
of accusation or al hearing did not violate due process. Gilbert v. Superior Court (Depr.of Social Services) (App. 5 Dist.
1987) 238 Cal.Rptr._220, 193 Cal App.3d 161, review denied,

Use ol Welf, & inst.Code §§ 4314 and 3328 making treatment information and records of Jevelopmentally disabled and

! 1. Criminal investigationy

There was no reasonable probabifity (hat former employee of law tirm would prevail on her claim, under statute
suthorizing civil action by recipient of specified meatal health services for disclosure of confidential information, against
tirm for alleged disclosuse of her private records, 5o that trial court could require employce, as vexatious litigant, (o
furnish securily; records pertained to criminal case in which cmpluyee was involved which were ordeced seuted, order
did not cile statute, there was no showing that records pertained 10 services cnumerasted in statute, and disclosure of
records, by filng in court and by mailing 10 employec's attorney during course of litigation betweea firm und employee,
arguably fell within exception to statute for disclosure to courts as necessary for adminisivalion of justice. Deverequx v

Latham & Waikins (App. 2 Dist, 1995) 38 Cal.Rptr.2d 849, 32 Cal. App.4ih 1371, rehearing denied, review denied.

Shenif('s deputies violated neither spirit nor fetter of this sectiva guarantecing confidentiality of records obtained in
course of providing methadone mainwnance program by using one person erwolled in such program as informant against
another enrollee, since information which informant ransmitled to deputies and which led (o sale of heroin outside clinic
had ae relation to program and was aot obtained by informant under pretext of program relevance. Armenta v. Superior
Court of Santa Barbara Cownty (App. 2 Dist. 1976) 132 Cd Rpir. 586, 61 Cal. App.3d 584,

This section prohibits the department of mental hygiene from supplying movuinent and identification information, such
as fingerprints, concerning patients in sute hospitals to the bureau of criminal idensification and investigation, cxcept that
information concerning fireanus in the hands of mental patients, registration of sexual psychopaths, information
concerning arsonists, escapecs, and statistical data is not confidential und may be refcased to the bureau. 53

Ops.Aty .Gen. 20, 1-21.70.

12. Child abuse reports

P.
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Thre duly to report child abuse under the Child Abuse Reporting Luw (Pen.C. § 11165 et séq.) supersedes the
contidenuality provisions of the Lantermun-Petris Short Act (Uus section), 65 Ops Auy,Gen. 345, 6-1-82.

Pen.C. § 11161.5 (repealed) imposed no duly upon a psychotherapist to report that an involuntarily detained patient
being wreated onder the Laaterman-Petris-Short Act (§ 5000 et seq.) has revealed that he has abused s child. 57
Ops.Ally.Gen. 2058, 4-30-74.

13. Probauon reports
Trial court erred in permitting confidential information received from mental hospital to remain pact of probation report,

but error did not necessitate reinand for purposes of resentencing, as confidential medical records were not basis for
court's denial of probation request. People v, Gardrer (App. 5 Dist. 1984) 198 Cal Rptr, 452, 151 Cal. App.3d 134

14. Warning of patient's propensitics

Provisions of the Lanteeman-Petris-Short Act governing release of confidential information did not prevent
psychotherapisis, who were employed by university hospital, (rom warning plaintiffs’ daughter of mental patieat’s stated
intentions to kill daughter: not only did treating therapist's letter to campus police to detain the palient ol consutute an
“apphicaton in wiiling,” absent allegations that the therapisw', the hospital or any staff menber had becen desiguated by
the county to institute an involuntary commitment procceding, there was no showing that the psychotherapy provided the ;
patient tell onder any treatment program authorized by the Act. Tarasaff v. Regents of University of California (19763 -
131 Cul.Rptr. 14, 17 Cal.3d 425. 551 P.2d 334.

Treatment facilitics may not disclosc fact that a person is or was 4 patient unless authorized by release or court arder, nor
may paticnt request release of information without physician’s approval, nor disclose presence of patient to one seeking
10 serve lepal process, but warnings of dangerous propensities is authorized by treatment facilicy. 53 Ops.Auy.Gen. 151,
4-7-70.

15, Patients' advocate

A patients’ advocate has a right of access Lo records in mental treaunent facilities 1o the extent that such facilitics
pacticipate in a local mental health program under the jurisdiction of the localdirector who appointed the advocale; as 1o
other facilities, such right of access is limited by requiring paticnt consent before such records can be relessed, however,
once the required consent is obtained, the right of access is effective in facilities that are operated under a contract with
the county and in facilities that are privately operated, other than federal faciliries. 62 Ops.Atty. Gen. 57, 2-9-79.

A patients advocate’s right of uccess 1 treatiment records is not terminated by the discharge of the patient. 62
Ops.Atty.Gen. 57, 2-9-79.

The right of access Lo the consenting patient’s treatment records in Ireatrmnent facilities outside of the local pragram, is the
same whether a patients’ advocate is a county employee or an employee under contract with the county. 62 Ops.Atty Gen. «
§7.2-9-79. -

16, Sexually violent predators proceedings I::.‘
‘ % a8

District attorney was not catitled w0 direct access to all of coovicted sex offender's mental health records which were ia t::

possession of Depariment of Mental Health after filiog petition against offender under Sexually Violent Predators Act #

{SVPA), since to cxtent such records were generated in course of providing mental health scrvices, they were
confidental and thus privileged under statute governing legal and civil rights of persons involuntacily detained. Albertson
«. Superior Court (App. 2 Dist, 2000 9 CrLRptr.20.749, 77 Cal. App.4th 43, review filed.

West's Ann. Cal. Welf. & Inst. Code § 5328
CA *WETL, &% INST § ®*5328»
END OF DOCUMENT
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‘Term E}
West's Ann.Cal.Penal Code § 11167.5

WEST'S ANNOTATED CALIFORNIA CODES
PENAL CODE
PART 4. PREVENTION QF CRIMES AND APPREHENSION OF CRIMINALS
TITLE I. INVESTIGATION AND CONTROL OF CRIMES AND CRIMINALS
CHAPTER 2. CONTROL OF CRIMES AND CRIMINALS
ARTICLE 2.5. CHILD) ABUSE AND NEGLECT REPORTING ACT
Copr. © West Group 2000. All nghts reserved.
Current through 1999 portion of 1999-2000 Reg. Sess. and 1st Ex. Sess.

§ 11167.5. Confidentiality of reports; violations; disclosurc

(a) The reports required by Sections 11166 and 11166.2 shall be confidential and may be disclosed
only as provided in subdivision (b). Any violation of the confidentiality provided by this articlc is a
misdemeanor punishable by imprisonment in a county jail not to exceed six months, by a fine of five
hundred dollars ($500), or by both that imprisonment and fine. )

(b) Reports of suspected child abuse and information contained therein may be disclosed only to the
following:

(1) Persons or agencies to whom disclosure of the identity of the reporting party is permitted under
Scction 11167,

(2) Persons or agencies to whom disclosure of information is permitled under subdivision (b) of
Section 11170,

(3) Persons or apgencies with whom investigations of child abuse are coordinated under the
rcgulations promulgated under Section 11174,

(4) Multidisciplinary personnel teams as defined in subdivision (d) of Scction 18351 of thc Welfare
and Institutions Code.

(5) Persons or agencies responsible for the licensing of facililies which care for children, as specified
in Scction 11165.7,

(6) The State Department of Social Services or any county licensing agency which has contracted
with the state, as specified in paragraph (3) of subdivision (b) of Section 11170, when an individual
has applied for a community care license or child day care license, or for employment in an out- of-
home carc facility, or when a complaint alleges child abuse by an operator or employee of an out-of-
home care facility.

(7) Hospital scan teams. As used in this paragraph, "hospital scan team" means a tcam of three or
more persons established by a hospital, or two or more hospitals in the same county, consisting of
health care profcssionals and representatives of law enforcement and child protective services, the
members of which are engaged in the identification of child abuse. The disclosure authorized by this
section includes disclosure among all hospital scan teams.

(8) Coroners and medical examiners when conducting a postinortem examination of a child.

(9) The Board of Prison Terms, who may subpoena an employee of a county welfare department who
can provide relevant evidence and reports that both (A) are not unfounded, pursuant to Section
11165.12, and (B) concern only the current incidents upon which parole revocation proceedings are
pending against a parolee charged with child abuse. The reports and information shall be confidenual
pursuant 1o subdivision {(d) of Scction 11167.

(10) Personne! from a child protective agency responsible for making & placement of a child pursuant
to Section 361.3 of, and Article 7 (commencing with Section 305) of Chapter 2 of Part 1 of Division
2 of, the Wclfare and Institutions Code.

(11) Persons who have becn identified by the Dcpartment of Justice as listed in the Child Abuse
Central Index pursuant to subdivision (c) of Section 11170. Nothing in this paragraph shall preclude a
submitting agency prior to disclosure from redacting the name, address, and telcphone number of a
witness, person who reports under this article, or victim in order to maintain confidentiality as
required by law.

(12) Out-of-state law enforcement agencics conducting an investigation of child abuse only when an
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agency makes the request for reports of suspected child abuse in writing and on official letterbead,
identifying the suspected abuser or victim by name. The request shall be signed by the depariment
supervisor of the requesting law cnforcement agency, The written request shall cite the out-of-state
statute or interstate compact provision that requires that the information contained within these
reports is to be disclosed only to law enforcement, prosecutorial entities, or multidisciplinary
invesligative teams, and shall cite the criminal penalties for unlawful disclosure provided by the
requesting state or the applicable interstate compact provision. In the absence of hoth (1) a specific
out-of-statc statute or interstatc compact provision that requires that the information contained within
these reports be disclosed only to law enforcement, prosecutorial entities, or multidisciplinary
investigative tcams, and (2) criminal penalties equivalent to the penalties in California for unlawful
disclosure, access shall be denied. L _

(13) Persons who have verified with the Depariment of Justice that they are listed in the Chuld Abuse
Central Index as provided by subdivision (¢) of Section 11170. Disclosure under this section shall be
subject to the California Public Records Act (Chapter 3.5 (commencing with Scction 6250) of
Division 7 of Titlc 1 of the Government Code). Nothing in this section prohibits a submutting agency
prior to disclosure from redacting the name, address, and tclephone numbcr of a witness, person whe
reports under this article, or vichm to maintain confidentiality as required by law.

(14) Each chairperson of a county child death review team, or his or her designee, to whom
disclosurc of information is permitted under this article, rclating to the death of one or morc children
and any prior child abuse investigation reports maintained involving the same victimg, siblings, or
suspects. Local child death revicw teams may sharc any refevant information regarding case reviews
mvolving child death with other cbild death review teams.

(¢) Authorized persons within county health departments shall be permitted to receive copics of any
reports made by health practitioners, as defined in Section 11165.8, pursuant to Scction 11165.13,
and copies of asscssments completed pursuant to Sections 123600 and 123605 of the Health and
Safety Code, to the extent permitted by federal law. Any information received pursuant to this
subdivision is protected by subdivision (e).

(d) Nothing in this section requires the Department of Justice to disclose information contained in
records maintained under Scction 11169 or under the regulations promulgated pursuant to Section
11174, except as otherwise provided in this article. .

(¢) This scetion shall not be interpreted to allow disclosure of any reports or records relevant 1o the
reports of child abuse if the disclosure would be prohibited by any other provisions of state or federal
taw applicable to the reports or records relevant to the reports of child abuse.
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1995 Legislation

The 1995 amendment added a new subd. (¢), relating to disclosure to authorized persons in county
health departments; and redesignated as subds. (d) and (e) former subds. (c) and (d).

1997 Legislation

Stats. 1997, ¢. 844, in subd. (a), substituted “is" for “shall be”, substituted "impnisonment in a county
jail not to exceed six months" for "up to six months in jail or” and inserted "that imprisonment and
fine"; in subd. (b), in par. (7), substituted "al! hospital scan teams" for "hospital scan teams located in
the same county”, in par. (9), substituted "who may subpoena an cmployee of a county welfare
department who can provide relevant evidence and” for “may subpoena”, and added pars. (10) to
(14), relating to child protection agency personnel, persons listed tn the Child Abuse Central Index as
provided in subds. (c) and (e) of § 11170, out-of-state law enforccment agencies, and cach county’s
child death review team's chairperson; and in subd. (¢}, substituted "Sections 123600 and 123605" for
"Sections 10900 and 10901". :

Under the provisions of § 3 of Stats, 1997, c. 844, the 1997 amendmcnts of this section by c. 844
(A B.1065) and c. 842 (5.B.644) were given effect and incorporated in the form set forth in § 1.5 of
c. 844,

An amendment of this section by § 1 of Stats. 1997, c. 844, failed to become operative under the
provisions of § 3 of that Act.

PERSISTR R

(800

i

Section 1 of Stats. 1997, ¢. 842 (§.B.644), provides:

"This act shall be known and may be cited as Lancc's Law Child Safety Reform Act of 1997."

CE

Amendment of this section by § 4.5 of Stats. 1997, c. 842 (5.B.644), failed to beccome operative under f_ﬁ
the provisions of § 8 ol that Act. - oo @
Section affected by two or more acts at the same session of the legislature, see Government Code § ;
9605. z
X Y
1998 Legislation .:/;
Stats. 1998, c. 485, made nonsubstantive changes to maintain the code. 73]
Subordination of legislation by Stats.1998, c. 485 (A.B.2803), to other 1998 legisiation, see .
Historical and Statutory Notes under Business and Professions Code § 4840. ~
:“l

1992 Main Volume et

a':

The 19835 amendment by c. 1593 added subd. (b)(5). ‘e

The 1985 amendment by c¢. 1598, in subd. (a), substituted "Sections 11166 and 11166.2" for “Section
11166", substituted, in subd. (b)(5), "subdivision (h) of Section 11166 for "Section 11166.1"; and
added subd. (b)(6).

Section 12 of Stats. 1985, c. 1598, provides’

"Section 7.5 of this lll incorporates amendments to Section 11167.5 of the Penal Code proposed by
both this bill and AB 2337 [Stats.1985, c. 1593]. It shall only becomce operative if (1) both bills are
enacted and become effective on or before January 1, 1986, (2) each bill amends +Section 11167.5 of
the Peual Codew [#Section 11167.5% was so amended], and (3) this bill is enacted after AB 2337, in which case
Sccton 111675 of b Penal Code, as amended by AB 2337, shall remain operative only until the operative dute of this

bill [Jun. 1, 1986], at which time Section 7.5 of this bit shall become operative, and Section 7 ot chis bill shall oot

- /default WI&RLT=CLID%SFQRYRLT315944&RLTDB=CLID%S5FDB14044&0b=CABIDGSS 4 _ 343
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becoine operative.”

‘The amcndmuent by Siuts. 1987, c. 1459, in subd. (bXS) substituted "Section 11165.7" for "subdivision th) of Section
11166"; and inseried subd. (b}(7) relating Lo hospital scan teams.

Iffect of amendment of section by two or mare acts al the same session of the legislature, sec Government Code § Y6403,

The 1988 amendment added, (o the list in subd, (b) of persons or agencies (o whom reports way be disclosed, subd. (b)
(8) regarding coroners and medical examiners.

The 1989 amendment insericd "or any county licensing agency which has contracted with the statc” in subd. (b}{6), and
added subd. (b)(9).

The 1989 amendment by . | 169 of this section explicitly amended the 1989 amendment of this section by ¢. 153

LAW REVIEW AND JOURNAL COMMENTARIES

Child scxual abuse and the law. B, Kay Shater, 12 L.A Law. 46 {Scpt.1989).

LIBRARY REFERENCES
1992 Main Valume
Words and Pluases (Perm.Ed.)

Lenal Jurisprudences
Cal Jur 3d Crim L § 46,

Treatises and Practce Aids -
Witkin. Summary (91h ed) Torts § 288.
The Rutter Group, Family Law (Hogoboom & King) § 11:166.

NOTES OF DECISIONS

In geueral |
Disirict attorncys 2

L. In generul

The information in the California departiment of justice child abuse files, which is (o be uscd in furtherance of
investigating suspected child abuse and carrying out the puepose of the Chiid Abusc Reporting Law (§ 11165 et seq.).
nameldy the protection of children, must be provided to child protective agencies submitting a report, or to a district
attorney who has requested notification of a suspected child abuse case, but the department is not obligated to furnish this
information 10 other persons or agencics. 63 Ops.Alty.Gen. 335, 6-1-82.

2. District attorneys

A district atorney, when investigating or prosecuting a case of child abuse where the victim is ar has been the subject of
juvenile dependency or wardship proceedings in which the diswict attorney did not participate, has access to the records
af the juvenile court only through an order of the juvenile court permitting such access and may ol obtain such records
by 2 search warrant or subpoena duces tecum; bul, where the vicliin has been the recipient of public welfare aid or
assistance the disiricr attorney, for his investigation or prosecution, has access to the records of the welfare ageney
pertaining o the victim and may obtain such records by search warrant or subpoena duces tecuin. 66 Ops.Atty . Gen. 106,
3-31-83.

West's Ann. Cal. #Penal*® Code § «11167.5+
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CA «PENAL § 111675+
. END OF DOCUMENT
Copr. (C) West 2000 No Claiin to Orig. U.S. Govi. Works
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West's Ann. Cal. Welf. & Inst.Code § 4135

WEST'S ANNOTATED CALIFORNIA CODES
WELFARE AND INSTITUTIONS CODE

DIVISION 4. MENTAL HEALTH
PART 2. ADMINISTRATION OF STATE INSTITUTIONS FOR THE MENTALLY

) DISORDERED

CHAPTER 1. JURISDICTION AND GENERAL GOVERNMENT
Copr. © West Group 2000, All rights reserved.
Current through 1999 portion of 1999-2000 Reg. Sess. and 1st Ex. Sess.

§ 4135, Mentally abnormal sex offender; commitment; discharge; records; inspection

Any person conmumitted to the State Department of Mental Health as a mentally abnormal sex offender
shall remain a paticnt committed to the department for the period specified in the court order of
commitment or unti! discharged by the medical director of the state hospital in which the person is a
patient, whichever occurs first. The medical director may grant such patient a leave of absence upon
such terms and conditions as the medical director deems proper. The petition for commitment of a
person as 2 mentally abnormal sex offender, the reports, the court orders and other court documents
{iled in the court in connection therewith shall not be open to inspection by any other than the partics
to the proceeding, the atlorneys for the party or parties, and the State Department of Mental Heal(h,
except upon the written authority of a judge of the supcrior court of the county in which the
proceedings were had.,

Records of the supervision, care and treatment given to each person committed to the State
Department of Mental Health as a mentally abnormal sex offcnder shall not be open to the inspection
of any person not in the employ of the department or of the state haspital, except that a judge of the
superior court may by order permit examination of such records.

The charges for the care and treatment rendercd to persons committed as mentally abnormal sex
offenders shall be in accordance with the provisions of Article 4 (commencing with Section 7275) of
Chapter 3 of Division 7,

CREDIT(S)

1998 Main Volume

(Added by Stats.1970, ¢. 339, p. 734, § 1. Amended by Stats.1971, c. 1593, p. 3332, § 358, operative
July 1, 1973; Stats.1977, e. 1252, p. 4497, § 536, operative July 1, 1978.)

<General Materials (GM) - References, Annotations, or Tables>

HISTORICAL AND STATUTQRY NOTES
1998 Main Volume

Former § 4135, added by Stats. 1957, c. 2411, p. 4156, § 2. was repealed by Stats 1965, c. 1784, p.
3978, § 4. It related to the determination of disability.

Derivation: Former § 5604, added by Stats.1949, ¢. 1457, p. 2540. § 1.
Former § 5605, added by Stats.1949, c. 1457, p. 2540, § 1.
Former §§ 5704, 5705, added by Stats.1965, . 391, p. 1678, § 5.

4§
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Former §4§ 6454, 6455, added by Stats.1967, ¢. 1667, p. 4107, § 37.

LIBRARY REFERENCES
1998 Main Volume

Mental Health ¢=441.
WESTLAW Topic No. 257A.
C.1.S. Insane Persons § 248.

NOTES OF DECISIONS

In general |
Records 2

L. In generai

Where district attorney told defendant that only way he could get treatment was by plea of guilty in criminal courtto
burglary in second degree but, in fact, defeadant could have been referred as mentally disordered sex offender whether
convicted of felony or misdemeanor and could have been reterred without criminal conviction as mentally abnormal sex
offender and where district attorney, defendant’s altorney, defendant and his mother all believed that ordinary procedures
of diagnosis and treaument would be available to defendant though they were not because of defendant’s inshiticy to
communicare in English. failure to afford promised diagnosis and treatment required setting aside plea of guilty and
judgment of conviction thereon. People v, Cortez (App. | Dist. 1970).91 Cal.Rpu, 660, 13 Cal. App.3d 317,

2. Records

New canfidentiality provisious of § 5328 do nat affect proccedings under tie Lanterman-Petris-Short Act as these
Judicial records are public, but judicial records concerning commitment of mentally abnormal sex offenders under § 6454
(repealed 1970), initial proccedings concerning wards and dependent childrer in juvenile court (§ $27) and prepetition
cvaluation reports concerning mentally disordered (§ 5202} arc confidential. §3 Ops.Atty. Gen. 25. }-23-70.

West's Ann. Cal. Welf. & Inst. Code § 4135
CA WEL & INST § 4135
END OF DOCUMENT
Copr. (C) West 2000 No Claim to Qrig. U.S. Guvi. Works

Page 2 ol 2
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'l'crm(E]
West's Amn.Cal. Welf. & Inst,Code § 5328

WEST'S ANNOTATED CALIFORNIA CODES

WELFARE AND INSTITUTIONS CODE

DIVISION 5. COMMUNITY MENTAL HEALTH SERVICES
PART 1. THE LANTERMAN-PETRIS-SHORT ACT
CHAPTER 2. INVOLUNTARY TREATMENT

ARTICLE 7. LEGAL AND CIVIL, RIGHTS OF PERSONS [NVOLUNTARILY DETAINED

Caopr. © West Group 2000. All rights reserved.
Current through 1999 portion of 1999-2000 Reg. Sess. and 1st Ex. Sess.

§ 5328. Confidential information and records; disclosure; consent

All information and records obtained in the course of providing services under Division 4
(commencing with Section 4000), Division 4.1 (commencing with Section 4400), Division 4.5
(commencing with Scction 4500), Division § (commencing with Section 5000), Division 6
{commencing with Section 6000}, or Division 7 (commencing with Section 7100), to either voluntary
or involuntary rccipicnts of services shall be confidential. Information and records obtained in the
course of providing similar services to cither voluntary or involuntary recipients prior to 1969 shall
also be confidential. Information and rccords shall be disclosed only in any of the following cases:
(a) In communications between qualified professional persons in the provision of services or
appropriate rcferrals, or in the course of conservatorship proceedings. The consent of the patient, or
his or her guardian or conservator shall be obtained before information or records may be discloscd
by a profcssional person employed by a facility to a professional person not employed by the facility
who does not have the medical or psychological responsibility for the paticnt's carc.

(b) When the patient, with the approval of the physician, licensed psychologist, or social worker with
a master's degree in sociat work, who is in charge of the patient, designates persons to whom
information or rccords may be released, except that nothing in this afticle shall be construed to
compel a physician, psychologist, social worker, nurse, attorney, or other professional person to
reveal information which has been given to him or her in confidence by members of a patient's
family.

(c) To the extent necessary for a recipient to make a claim, or for a claim to be made on behalf of a
recipient for aid, insurance, or medical assistance to which he or she may be cntitled.

(d) If the recipient of scrvices is a minor, ward, or conservatee, and his or her parent, guardian,
guardian ad litem, or conservator designates, in writing, persons to whom records or information may
be disclosed, except that nothing in this article shall be construed to compel a physician,
psychologist, social worker, nurse, attomey, or other professional person to reveal infostnation which
has been given to him or her in confidence by members of a patient's Family.

(¢) Far research, provided that the Director of Mental Health or the Director of Developmental
Scrvices designales by regulation, rules for the conduct of research and requires the research to be
first reviewed by the appropriate institutional review board or boards. The rules shall include. but
nced not be limited to, the requirement that all researchers shall sign an oath of confidentiality as
follows:

Date

As a condition of deing research concerning persons who have received services from (1l in the facility,
agency arperson), I, agree to obtain the prior informed consent of such persons who have received services
to the maximum degree possible as determined by the appropriate institutional review board or hoards for protection of
human subjects revicwing my research, and [ further agree not o divulge any infermation obtained in the course of such
vesearch to unanthorized persons, and not to publish or otherwise make public any information regarding persons who
huve received services such thay the person who reccived services is identifiable,

T reeognize that the unaathorized celcase of confidential information may make me subject to a civil aclion under
provisions of the Welfare and Institutions Code.

() To the courts, as necessary to the administration of justice,

e.

9
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() To governmental law enforcement agencies as aeeded [or the protection of lederal and state clective coastitutional
officers and their families.

() To the Committee on Senate Rules or the Commitice un Assembly Rules for the purposes of legislative investigation
authorized by the committee.

(i) If the recipient of services who applies for life or disability insurance designates in writing the insurer to which
records or information may be disclosed.

(3) Ta the attorney [or the patient in any and all proceedings upan presentition of a release of information signed by the
patient, except that when the paticnt is unable (0 sign the release, the staff of the facility. upon satisfying itself of the
identity of the attorncy, and of the fact that the attorney docs represent the interests of the patient, may relcase all
inforination and records relating to the patient except that aothing in this article shall be construed to compel a physician,
psychologiss, social worker, nurse, attorncy, ar other professional person (o reveal information that has been given to him
or her in confidence by members of a patient's family.

(k) Upon writien agreement by a person previously confined in or otherwise treated by u lucility, the professional person
1 charge of the facility or his or her designee may release any information, except infornation that has becn given i
coatidence by members of the person's family, requested by a probation officer charged with the evaluation of the person
after his or her convictivn of a crime if the professional persen in charge of the facility delermines that the information is
relevani 10 the evaluntion. The agreemoent shall only be operative until seatence is passed on the crime of wihich the
person was convicted. The confidential information relcased pursuant (o this subdivision shall be trunsmitied to the count
separatcly from the probation report and shall not be placed in the probation report. The confidential information shall
temain confidential except for purposes of sentencing. After sentencing, the confidential information shall be sealed.

{1} Between persons who are Lrained and qualificd 1o scrve on “mulidisciplinary personnel” lews pucsuant to
subdivision (d) of Seetion [8951. The information and records sought to be discloscd shall be relevant (o the prevention,
identilication, management, or treatinent of an abused child and his or her parents pursuant 1o Chapter | | (commencing
with Scction 18950) of Part 6 of Division 9.

(m) To county patients' rights advocates who have been given knowing voluntary authorization by a client or 2 guardian
ad litem. The client or guardian ad litem, whoever entered into the agreement, may revokc the authiorization at any time,
cither in writing or by oral declaration to an approved advocate,

(n} To a conunitiee established in compliance with Scctions 4070 and 5624.

(0) In providing information as described in Scction 7325.5. Nothing in this subdivision shall permit the refease of any
infopmanon other than that deseribed in Section 7325.5.

(p) To the county mental heafth director or the director's desigace, or to a law enforcement officer, or (o the person
designated by a law enforcement agency, pursuant to Scctions 5152.1 and 5750.1 -

{«) If the paticnt gives his or her consent, information specifically pertaining to the existence of genctically handicapping
conditions, as defined {n Section 341.5 of the Health and Safety Code, may be relcased to qualified professional persons
for purposes of genctic cqunseling for blood relatives upon request of the blood relative. For purposes of this subdivision,
"qualificd professional persons™ means those persons with the qualifications necessary to carry out the genetic counseling
dutics under this subdivision as determined by the genctic discasc unit established in the Staic Department of Heaith
Services under Section 309 of the Health and_Safety Code. If the patient does not respond or cannot respond (o 2 request
for permission to release information pursuant to this subdivision after reasonablc attemnpts have been made over a (wo-
week period 1o get a vespunse, the information may be released upon request of the blood relative.

(r} When the patient, in the opinion of his or her psychotherapise, presents a serious danger of violence to a reasanably
foreseeable victim or victims, then any of the information or records specified in this section may he released 1o that
person or persons and to law enforcement agencies as the psychotherapist determines is nceded for the protection of that
person or persons. For purposes of this subdivision, "psychotherapist™ means anyone su defined within Segtion 1010 of
the Evidenge Code,

(s) To persons serving on an interagency casc management council established in compliance with Section 5606.6 to the
extent necessary te perform its duties, This council shall attempt to obtain the consent of the client. If this consent is not
given by the clieny, the council shall justify in the clicnt's chart why thesc records are necessary for the work of the
council.

(1(1) To the designated officer of an emergency response employes, and from that designated officer w an CMETgeHey
respanse employee regarding possible exposure to HIV or AIDS, but only to the extent necessary to comply with
provisions of the Ryan White Comprehensive AIDS Resources Emergency Act of 1990 (P.L. [01-381; 42 U.SC. See
201). ’

(2) For purposes of this subdivision, "designated officer” and “eimcrgency responsc cmployee” have the same meaning as
these terms are used in the Ryan White Comprehensive AIDS Resources Emcrgency Act of 1990 (P.L. 1U1-381; 42
U.8.C. Seg, 201).

(3) The designated officer shall be subject to the confidentiality requirements specified in Scction 120980, and may be
personally liable for unauthorized release of any identifying information about the HIV results. Further, the designated
officer shall inform the exposed emergency respoase employee that the employee is also subject (o the confidentiality
requirements specificd in Section 120980, and may be personally liable for unauthorized release of any identifying
intormauon about the HIV test results.
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{u)(1} To a Jaw caforceinent officer who personaily lodges with a facility. as defined in paragraph (2), a warrant of wrest
or an abstract of such a warrant showing that the person sought i3 wanted for a serfous felony, as defined in Scction
1192.7 ol the Penal Code. or a violent felony, as defined in Section 667.5 of the Penal Code. The information sought and
released shall be limited Lo whether or not the person named in the arrest warrant is presently confined in the facility.
This paragraph shall be implemented with minimum disruption 10 health facility operations and patients, in accordance
with Section 5212. {f the law enforccment officer is informed that the peeson named in the warrant is confincd in the
facility. the officer may not enter the facility to arrest the person without abtairing 2 valid scarch warrant or the
permission of staff of the facility.

(2) For purposcs of paragraph (1), a facility means all of the following:

(A) A state hospital, as defined in Section 4001,

(B} A general acute care hospital, as defined in subdivision (4) of Scctivn 1250 of the Health and Safety Code, salely
with regard to information pertaining to a mentally disordered person subject Lo this section.

{C) An acute psychiatric hospital, as defined in subdivision (b) of Section_I250 of (he Health und Safety Code.

(D) A psychiatric health facility, as described in Section 1250.2 of the Health and Safety Code.

(E} A mental health rehabilitation center, as described in Section 5675.

(F) A skilied oursing facility with a special weatment program for chronically mentally disordered patients, as described
in Sectipns 51335 and 72445 to 72475, inclusive, of Tite 22 of the Catifornia Code of Regulations.

The amendment of subdivision (d) cnacted at the 1970 Regular Session of the Legislaure does not constitute a change in,
but is deelaratory of, the preexisting law.

CREDIT(S)
1998 Main Volumc

(Added by Stats. 1972, ¢. 1058, p. 1960, § 2, operative July 1, 1973. Amended by Stais. 1974, ¢. 486, p. 1120, § 2, eff.
July 11, 1974 Stats. 1975, ¢. 1258, p. 3300, § 6; Siats. 1977, . 1252, p. 4574, § 570, operative July 1, 1978: Stais. 1978, c.
69, . 190, § 5, Swts. 1978, ¢. 432, p. 1502, § 12, eff. July 17, 1978, operative July 1, 1978; Stats. 1978, c. 1345, p. 4397,
§ L S1ats. 1979, ¢. 373, p. 1396, § 364; Stats. 1979, c. 244, p. 529, § | Stats. 1980, ¢. 676, p. 2036, § 332; Stats. 1981, ¢.
841, p. 3234, § 6; Stars. 1982, c. 234, § 6, off. Junc 2, 1982; Stats. 1982, c. 1141, § 7; Stats. 1982, ¢. 1415, § 1, off, Sept,
27, 1982; S1us.1983, ¢, 755, § 3; Stats. 1983, ¢. 1174, § 1.5; Stats.1985, ¢. 1421, §3; Stats. 1985, c. 1194, § 1, Stats. 1985,
c. 1324, § L.7: Stues. 1991, c. 534 (S.B.1088), § 6; Stats. 1996, c. 1023 ($.B.1497), § 464, fl. Sept. 29, 1996; Stats. 1996,
c. 111 (5.B.2082), § 2.)

2000 Electronic Update
{Amendcd by Stats. 1998, ¢. 148 (A.B.302),§ 1)

<Gencral Materials (OM) - References, Annotations, or Tables>

HISTORICAL AND STATUTORY NOTES

2000 Blectronjc Update
1998 Legislation
Stats 1998, ¢ 148, {A R.302), in subd. (h), substituted "Committee on Senate Rules or the Commiltee on Assembly
Rules” for “Senate Rules Committee ar the Assembly Rules Committee”; added subd. (u); and made nonsubstantive
changes. -

1998 Main Volume

As added in (972, the section read:
“All information and records obtaincd in the course of providing services under Division § (commencing with Section

5000), Divisian 6 (commencing with Section 6000), or Division 7 (commencing with Section 7000), 1o either voluntary
or tnvoluntary recipicnts of scrvices shall be confidential, Information and records may be disclosed only:
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“{a) In communicarions hetween qualificd professional persons in the provision uf services or appropriate referals, or in
the course of conservatorship proceedings. The consent of the patient, or lis guardian or conservator must be obtained
before information or records may be disclosed by a professional person canployed by a facility to a professional person
not employed by the facility who docs ot have the medical responsibility for the patient's care.

“(b) When the patient, with the approval of the physician in charge of the patient, designates persons 10 whony
infornnation or records may be released, except that nothing in this article shall be construed (0 compel a physician,
psychologist, social worker, nurse, attorney, or other professional person (o reveal information which has been given ©
him in confidence by members of a patient's family:

"(¢) To the extent nccessary for a recipient to make 2 claim, or for a claim to be made on behalf of a recipicat for aid,
insuratice, or medical assistance to which he may be entided;

“(d) If the recipicnl of services is a minor, ward, or conservatee, and his parent, guardian, or conservator designates, in
writing, persuns 1o whom records or information may be disclosed, except that nothing in this article shall be construed 1o
compel a physician, psychologist, social worker, nursc, attorney, or other protessional person to reveal information which
has been given to him in confidence by members of a palient’s family;

"(e) For research, provided that the Director of Health designates by regulation, rules for the conduct of research. Such
tules shall include. but need not be limited (o, the requirement that all researchers must sign an oath ol confidentiality as
follaws:

Datc

"As 4 condition of doing rescarch concerning persons who have received services [row (fitl in the facility. ageacy
or person), 1, , agree not to divulge any information oblined in the course of such research (o unautherized persons,
und not o publish ur otherwise inake public any information regarding persons who have received services such that the
person who received services is identifiable.

“Lrecognize that unauthorized release of confidential information may make me subject to a civil action under provisions
«l the Wellure and Instiwtions Code. - .

Signed

"{f) To the courts, as necessary to the administration of justice.

() To goversunentat law enforcement agencics as needed for the protection of federal and state elective constitutional
officers and their families.

“(h) To the Senatc Rules Comatittee or the Assembly Rules Committee for the purposes of legislative investigation
suthorized by such committee.

"(1) I the recipient of services who applics for life or disability insurance designates in wriling the insurer (o which S:»‘

records or information way be disclosed. “:‘.
su

“The amendment of subdivision (d) of this section enacted at the 1970 Regular Session of the Legisiature does not "

constitute a change in, but iz declaratory of, the preexisting law.
"This sectien shull become operative on the same dale as Reorganization Plan Ne. 1 of 1970 becomes operative.™
Section 4 of Stats. 1972, ¢. 1058, p. 1962, providcs:

"It is the intent of the Legislatuic, that, if Reorganization Plan No. | of 1970 bocomes opurative, Section 5325 of the
Wzlfare and Instunions Code, as smended by Section | of this act, shall remuain in effect only until Reargamizatjon Plan
No. 1 of 1970 becomes operative and on that date Seetion 5328 of the Welfars ind Tnstitutions Code, as added by Section
2 of this uct, which includes the changes in Seclion 5328 made by botls Reorganization Plan No. | of 1970 and Section |
of this act, shall become operative,”

The {974 amendment added subd. (j).
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The 1975 amendment added subd. (k).

The 1977 amendment substiteicd in subd. (£) the " Dicector of Mental Health” for the “"Director of Health” and deleted an
operative date provision for this section.

The 1978 amendment by c. 432 inserted in the introductory paragraph "Division 4.5 (cominencing with Section 4500).";
aud inserted in subd, (c) “or the Director of Developmeatal Scrvices™.

The 1978 amendment by ¢. 1345, amending c. 432, inserted in the introductory paragraph the references to Division 4
and Division 4.1; inserted the sccond sentence of the introductory paragraph; substituted in subd. (b) "physician, licensed
psychologist, or social worker with a master’s degree in social work, who is in charge of the patient” for “psychiatrist, or
licensed psychologist in charge of the patient™.

Effect of amendment of section by two or more acts at the same session of the legislature, sce Government Code § 9605.
The (979 amendment by ¢. 244 udded subd. (1).

Suhordination of amendment by Stas. 1979, ¢. 373, to other legislation during the 1979 portion of the 1979-80 regular
session whick affects this section and which takes effect on or before Jan. 1, 1980, sec Historical and Statutory Notes
under Business and Professions Code § 700

The 1980 amendinent substituted 1n the first sentence of the first paragraph "Division 4 (commencing with Section
4000)" for "Divisian 4 (comencing with Section 40C1)" and "Division 7 (commencing with Section 7100)" for
"Division 7 (commenciag with Section 7000)"; substitutcd a period for a semicolon at the end of subds. (1} 10 (d): daleted
at the end of subd. (1) “of the Welfare and Institutions Code”; and deleted {rom the [ast paragraph "of this section”
followiag “subdivision (d)".

The 1981 umendinent substituted in the third sentence of the introductory provisions “shall be disclosed only in any of
the following cases” lor “may be disclosed™: made pronouns sexually neuisal threughout the scction; inscrted in subd. {d}
"guardion ad litam®; inserted the remainder of tie first sentence of subd. (e) following “conduct of rescarch”; nscrted in
the oath of confidcatiality the provisions relating to prior informed consen; added subd. (in); and made other wehnical
changes. "

The 1982 amendment by ¢. 234 added subd. (n); and inserted “or psychological” in the second senicnce of subd. (a).
Lepislative findings concerning Stats. 1982, c. 234, scc Historical and Statutory Notes under Civil Code § 43.7.

The 1982 umendment by e. 1415, amending ¢. 234, deleted the signature line from the {ormn for the oath of
confideatiality in subd. (e); and added subd. (o).

The 1933 winendment by ¢. 1174 in subd. (b), substituled “master's™ for “masters™, in subd, (¢), substituted " The" for

"Such” precediag "rules” in subd. (k), substituted “The" for “Such” preceding “agrecment”; and added subds. (p) and (q).

Under the provisions of § 3 of Stats. 1983, c. 1174, the 1983 amendments of this scetion by ¢. 755 and ¢. 1374 were given
effect und incorporated in the fonm set forth in § L5 of ¢, 1374,

Amendment of this section by § 3.5 of Stats.1983, c. 755, failed to become operative under the provisions of § 4 of that
ActL.

Amendment of this section by § 1 of Stas. 1983, ¢. 1174, Failed o become operative under the provisions of § 3 of that
Act.

Effect of ameadment of section by two or more acts at the same session of the legislature, see Goyernment Cods § 9605.

Stats. 1985, c. 1324 inscrted subds. (r}, {s) and (1).

Section § of Stats, 1985, c. 1324, pravides, in part;

13
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“Section 1.7 of this bill incorporates amendmnents to Section 5328 of the Welfare und Instiveuons Code proposed by this
bill. SB 1088 [Stats. 1985, c. L121], and AB 1750 {Stats. 1985, c. ! 194]. It shail only become operative if (1) all three balls
are enacled and become effective January 1, 1986, (2) ail three biils amend Sectiqn 5328 of the Weliwy and institutians
Code [Section 5328 was so amended], (3) this bill is enacted after SB 1088 and AB 1750, tn which case Sccuons 1, 1.3,
and 1.5 of this bill shall not become operative.”

Amendment of this section by §§ 4 to 6 of Stats. 1985, ¢. 1121, failed to become operative under the provisions of § 7 of
that Act.

Amcadment of this scction by §§ 2 to 4 of Stats. 1985, c. 1194, failed 1o become operati vt under the provisions of § 6 of
thut Act.

Section affected by two or more acts a1 the same session of the legislature, see Government Cade § 9605,

The 1991 amendment deleted former subd. {r) und redesignated as subds. {r) and (s) farmer subds. (s} and (). Prior (o
deletigon fonmer subd. (r) read:

"(r) To the agency established in this state (o fulfill the requirements aud assurances of Section 142 of the federal
Developmental Disabilities Act of 1984 for a system (0 protect and advocate the rights of persons with developmental
disabilitics, as defined in Section 102(7) of the fuderaf act. The agency shitll have access (o the records of a person with
duvelopmental disabilities who resides in a facility for persons with developmental disabilines when both of the
tollowing conditions apply.

*(1) The agency has reeerved a complaint from, or on behaif of, the pesson and the person consents to the disclosure 10
the extens of his or her capabilities.

“(2) The person does aot have a parent, gusrdian, or conservator, or the state or the designee of (he state s the person's
auardisn or conservator.”

Legislanve findings and iatent of Stats. 1991, ¢, 534 (S.B.108R), see Historical and Statutory Notes under Civil Code §
1798.24b, -

The 1996 amendment inserted subd. (1), relating to notice to designated officers ol cmergency response employecs, and
made nonsubstantive changes throughout the section.

Legislative findings, declaration and intent celating to Stats. 1996, ¢. 1023 (S.B.1497), sce Historical and Statutory Notes
under Business and Professions Code § 690.

Subardination of legislation by Stats.1996, c. 1023 (S.B.1497), sce Historical and Statutory Notes under Business and
Professions Code § 690,

Former § 5328, added by Stats, 1967, ¢. 1667, p. 4074, § 36, amended by Stats. 1968, ¢, 1374, p, 2659, § 48; Sta1s.1969, c.
722, p. 1429, § 211 Stats. 1970, ¢. 593, p. 1173, § |; Stars. 1970, c. 1291, p. 2386, § |; Stats. 1970, ¢, 1627, p. 3445 §
201 Swis 1971, ¢. 776, p. 1528, § 3; Stats. 1971, ¢, (593, p. 3341, § 377 Stats. 1972, ¢. 1058, p. 1958, § |. rclating w

similar subject mauter, wus repealed by force of its own terms on July 1, 1973, the operative date of Reorganization Plan
No. 1 of {970.

Drerivaion: Former § 5328, added by Stats 1967, c. 1667, p. 4074, § 36, amended by Stats. 1968, ¢, 1374, p. 2659, § 48;
Stats. 1969, ¢. 722, p. 1429, § 21.1; Stats. 1970, ¢, $93, p. 1173, § 1; Suats. 1970, ¢. 1291, p. 2386, § ; Stats. 1970, c. 1627,
p- 3445, § 21.1: Sts. 1971, ¢. 1593, p. 3341, § 377; Seats. 1971, ¢. 776, p. 1528, § 3; Stuts. 1972, c. 1058, p. 1958, § |

CROSS REFERENCES

Access 1o records for purposes of appeal, see Welfare and Instiwtions Code § 4726

Aduuntstrative rules and regulations, see Goveranent Code § 11342 et seq.

Conservatces. change (o more restricti ve placement, written notice notwithstanding this section, sec Wellare und
Institutivey Code § §3586.

P.
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Inspection of public records, see Governmeni Code § 6250 et seq.

Mental health services recipicals, information about and records of as conlidential, see Welfare and institutions Code §
2540,

Patient access to health records, see Health and Safety Code § 123110,

Physician-patient privilege, see Evidence Code § 990 et seq.

Pre-petilion screening. applica(ion of this section, see Welfare and | institutions Code § 5202,

Record of djsc]osures, sec W«.liarc and Inaulunons Code §_5'3_2_H ()

Sratc hospital records, avnilability to conservatorship investigator, see Welfare and _[nstitutions Code § 5366.

CODE OF REGULATIONS REFERENCES

Conduct and management of facilities, see 9 Cal. Code of Regs. § 900.

LAW REVIEW AND JOURNAL COMMENTARIES
Conlidentiality of genetic infurmation. ()9821 30 UCLA L.Rey. 1283,
Duty of psychotherapists to warn, (1978) 14 Cal. W.L.Rev. 153.

Ethical problems for physicians raised by ATDS and HIV infection: Conflicting legal obligations of confidentiality and
disclosure. Rruce A, McDonald, 22 U.C Davis L Rev. 557 (1989).

Instiwtionalizing the rights of mental patients: Committing the Legislaire. Grant H. Morris (1974) 62 Cal.L Rev, 957.

Out of mind? Out of sight: The uncivil commitment of permanently incompetent criminal deﬁ.nd‘mts Grant H, Marris
and J. Reid Meloy, 27 U.C.Davis L. Rev. 1 (1993).

Physician-patient privilege: Absent patient. (1975) 27 Hastings L.J, 99,

Release of mental health records: legislative review. (1973) 4 Pac LJ, 439, — .

Untingling Taragoft; duty of psychotherapist to wamn potential victim of mentally ill patient. (1977) 29 Hastings L.J. 179.

Volunteening children: Purental carnmitment of minors w0 mental institutions. James W. Ellis (1974) 62 Cal.L.Rev. 840,

LIBRARY REFERENCES
1998 Main Volume

Meatal Health &2,
WESTLAW Topic No, 257A.
C.1.S. Insane Persons §§ 17 10 20.

Legal Jurisprudences

Cal Jur 3d Crim L § 2844; Del Child § 99 Evid § 458, Incomp § 155.

Am Jur 2d Adminisirative Law § 232, Bvidence §§ 962 ¢t seq., Mandanius § 204, Records and Recording Laws §§ 12 et
seq.

Treatises and Practice Aids

Witkin, Procedurc (4th ed) Actions § 35.
Witkin, Evidence (3d ed) §§ 10534, 1214.”
Witkin & Epsicin, Criminat Law (2d ed) § 1647.

NOTES OF DECISIONS

In genera] 1
Child abuse reports 12
Ciwvil tort acuons 9
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Confidentiality of records 3
Constuction with other laws 2
Criminal investigutions 1 {
Disclosure of records 4

License revocation proceeding 10
Necessity of information §

Notice 7

Paticnts’ advocate |5

Privileges and immunitics 3
Probation reports 13
Psychotherapist-patient privilege 6
Scxually vielent predators proceedings 10
Waming ot patent's propensities 14

1. In gencral

In action by parents against hospital for injuries sustained upon being attacked by their son, who was treated by hospital
for mental disorders, disclosure of son's psychiatric record was authorized by (his section. Mavroudis v. Superior Court

Mental health facility's medical records relating (0 inother’s treatment as an outpaticnl were subject to psychotherapist-
paticnt privilege in proceeding 1o have children declared dependent. Inge S, W. (App. 2 Dist. 1978) 145 Cal.Rpir,_143,
79 Cal. App.3d 719,

Detailed provisions of the Lantcrman-Petris-Short Act regulating disclosure of confidentiat infarmation do not apply w
disclosure of information not governed by the Act; since the legislature did nut extend the Act (o control al] disclosures
of confidential matter by pxychotherapists, it must be inferred that tie legislature did not relieve the courts of their
abligation to define by reference to the principles of commen law the obligation of a therapist in those situations not
governed by the Act. Tacasefl v, Regewts ot University of California (1976} 131 _Cal Rptr, 14,17 Cnl3d 425, 551 P2d
334.

Provision of this section relating to confidentiality of mental patie;u reeords, which allowed disciosure of such records o
courts when necessary for administration of justice, did not allow superior court to obtain such records for use of state
board of chiropractic examiners in determining whether (0 suspend o revoke licefise of chiropractor under voluntary
teatment for alcoholism. Riverside County v. Supegior Coun for Riverside County (App. 4 Dist. 1974) 116 Cal Rptr.
886,42 Cul App.3d 478,

Pravision of this scetion relating o confidentiality of mental patient recards, which allows disclosure of such records to
courts when necessary for udministration of justice, does not permit courts 10 obtain records for usc of administrative
agencics. Riverside County v. Supegor Court for Riverside County (App. 4 Disy 1974) 116 Cal.Rpar, 886, 42 Cal. App.3d
478,

‘The workers’ compensation appeals board is a court for purposes of this section, which provides that all information and
tecords obtalned in the course of providing community services (o persons impaired by mental disorders or chronic
alcoholisim muy be disclosed only in specified situations, including disclosure to courts as nccessary 10 the administration
of justice: pubtic hcalth service records covered by 42 C.FR. § 1.104 are avaifable to any adjudicatory body, such as the
workers’ compensation appeals board, which has the power 1o compe! witresses ta appear before it 61 Ops.Atty.Gen, 46,
{-31- 78,

A hospital is required to make available, if requested, patieat records which contain information regarding purchase, sale
or disposition of dangerous drugs in addition to hospital pharmacy records. in connection with an official inspection or

records periining (0 mental patents. 59 Ops.Atly. Gen. 186, 3-4-76.

Meudical information regarding patients in mental hospitals is confidential and cannot be disclosed by a mental facility to
the atlorney general, a district attorney or probation officer for the purpose of enforcing child support obligations, bt
such information may be obtained by court order. 54 Ops.Auy.Gen. 24, 3-19-71,

New confidentiality provisions of this section do not affect proceedings under the Lanterman-Petris-Short Act as these
judicial records are public, but judicial records concerning commitment of mentally abnormal sex oifeaders, mitial
proceedings concerning wards and dependent chuldren in juvenile court, and prepetition evaluation reports concerning
mentally disordered are confidential. 53 Ops.Atty.Gen. 25, 1-23-70.

P -
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2. Coenstruction with other faws

In sction by paremts against hospital for injuries sustained upon being attacked by their son, who was treated by hospital
for mental disorders, psychotherapist-patient privilege under Evid.C. § 1014 was applicable, as son's psychiatric records
contaned confidentul communications between patient and psychotherapist. and privilege had been claimed by party
authorized o do so by Evid,C, § 1014, and fact that authorization under this section for disclosure (o courts as nccessary
to administration of justice did not override privilege under Bvid.C. § 1014 meanrt that sov's records were nut subject 16
discovery unluss privilege had been waived, or exception to privilege applied. Mavroudis v. Superior Court Lor San
Matea County (App. | Dist. 1980) 162 Cal.Rpu. 724, 102 Cal App.3d 594,

Pen.C. §_11161.5 (repealed) requiring that psychotherapists and others report evidence of child ahuse gained by
obscrvation of the patient-viclim prevails over this section, since it is legislative tutent that the child's weifare should
comtrol aver the conlidentiatity of his or her commanications with the psychotherapist. 58 Ops. Aty Gen. 824, 11-21-75.

3. Conlidentiality of records

Where there is no showing by person cluiming confideatiality of records under statute prohibiling disclosure of
cenfidential information pertaining to recipicnt of specified mental health services that records were generated in course
of receiving such services, disclosure is not governcd by (hat statute. Devercaux v, Latham & Watkins (App. 2_Dist.
1995) 38 Cul.Rpu.2d 849, 32 Cal App.4th 157], reheariag denied, review denicd.

4. Disclosure of records

Civil action by recipient of mental health services for willful and knowing release of confidential information about
recipient can be maintaincd only if information allegedly released pertains to services rendered under statutorily
ennmerated sectiems of Welfarc and Inslitutions Code. Devercaux v, Latham & Waikins (App. 2 Dist, 1995) 38

Cal Rpur.2d 849, 32 Cal. App.dth 1571, rehearing denied, review denicd.

Statwory bar against disclosure of confidential information penaining 10 reeipicnt of mental health seevices is not
absalute, but, rather. is subject to numerous cxceptions. Qevercauy ¥, Latham & Watkins (App, 2 Dist. 1995) 38
Cal.Rptr.2d 849, 32 Cal. App.4th 1571, rehearing denied. review denied. -

5. Privileges and immunities

Nothing in cither statute prohibiting disclosure of contidential information of recipient of mental health services or statute
authorizing civil action for disclosure of such information affects any other privilege or immunity which might apply 1o
disclosure of information. Devereaux v Lathgm & Watkins tApn, 2 Dist, 1995) 38 Cal Rpir.2d 349, 32 Cal App.4th
157), rehearing denied, review denied,

6. Psychotherapist-patient privilege

Patient-physician and paticnt-psychotherapist privileges operate wholly independent of the counfidentinlity provisions of
statute governing tegal and civil rights of persons iavoluntarily detained. Alberison v Superior Court {App. 2 Dist, 2000)
91 Cal Rpir.2d 749, 77 Cal.App 4th 43 1, cevicw filed.

Delendant was catitled to have trial court review psychiatric and medical records of five-year-old witness to alieged
burglary in order (o determine whether records were privileged and whether defondant's constitutional vight to a fair wial
might overcome any privilege applicable to any particular record. Peoplg v, Bovetie (App. 6 Dist. 1988) 247 Cul.Rptr.
195, 201 Cal App.3d 1527,

Psychotherapist-paticnt privilege for mental heaith care records contained in Evid. Code § 1014 operates independently of
this section. People v, Pack (App. 2 Digt_ 1987] 240 Cul. Rptr. 367, 194 Cal.App.3d 1512, review denied, appeal
teinstated 248 Cal.Rpu. 240, 201 Cal.App,ad 679.

Trisl court was requircd by Evid.Code § 916 to assert psychothicrapist- patient privilege on its owa motion on behalf of
victim of various crimes where county mental health service released records to court and did not assert that privilege on
her behalf. victim had not waived that privilege, and none of the exceptions contained in Evid.Codc §§ 1016-1027
applied. People v, Pack (App, 2 Dist. 1987) 240 Cal,Rpir, 367, 194 Cal. App.3d 1512, review denied, append reinstated
248 Cal.Rpur 244, 201 Cal. App.3d.675.
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7. Notice

In order for discovery ordur requiring hospital to produce all records pertaining to decedent in wrongful death case w be
valid under tus section establishing a general prohibitivn against disclosure, party seeking disclosure would be required
10 provide haspital with aotice of discovery proceedings addressed to its records. Boling v, Supetior Court In_and For
Santa Clara Conty (App._L Dist. [980) 164 Cal.Rptr. 432, 105 Cal App.3d 430,

8. Neeessity of information

In this section, subd. (f) contemplates use of information and records as aecessary o adininistration of justice in some
pending judicial action or procecding. Mayroudis v. Syperior Court for Sun Mateg County (App._L Dist, 1980) 162
CalRptr. 724, 102 Cal.App.3d 594,

9. Civil 1ort actions

The general prohibition, subject to defined exceptions, against disclosure of information and records obtsined in course
of providiag services under specificd sections of Wellare and Tnstitutions Code extends only to (hose records specifically
described in this section. Mavroudis v. Superior Courl fur San Mateo County (App. 1 Disy. 19803 162 Cal.Rpur. 724, 102
Cal.App.3d 594,

Tn action brought by minor plaintiff tw recover damages for the wrongtul death of her mother, provision of this section
governing disclosure of confidential information and records obtained in the course of providing services to the menwlly
il or retarded was inapplicuble and did not support disclosure of records held by county welfure department refating ©
minor plainufl, in absence of showing thal minor plaiatiff was recciving reatment under programs for e mentally i1l or
retarded. Sinacore v, Superior Court In and Foy Sunta Clara County (App. L Dist, 1978) 146 CalRpuw. 302, 81
Cal.App.3d 223,

1. License revocauon procecding

Use of Welf. & Inst.Code §§ 4514 and 5328 making treatment information and records of developmeatally disabled and
wentally disubled persons confidential, to prevent disclosure of confidential"records lo administrative hearing officer, in
operatut’s liccnse revocation proceeding when records had not beea used by Department of Social Services in preparation
of accusation or at hearing did not vielate due process. Gilbert v. Superiar Court (Dejt. of Social Services) (App. 3 Dist.

1987} 238 Cul. Rpu. 220, 193 Cul. Anp3d 161, rcview denied.

1. Cviminal investgations

There was no reasonable probability that former employee of law firm would prevail on her claim, under statute
authorizing civil action by recipient of speeilied mental health scrvices for disclasure of confidential information, against
firm for alleged disclosure of her private records, so that trial court could require employce, as vexatious litigant, (o
(urnish security: records pertained to criminal casc in which employee was invoived which were erdered sealed, order
did not cite statute, there was no showing that records pertained to services enumerated in statute, and disclosure of
records, by filing in court and by mailing to ¢cmployee's attorney during course of litigation between firm and employee.
arguably fell within exception to statute for disclusure to courts as necessary for administration of justice. Devercaux v.
Latham & Watking (App. 2 Dist, 1995) 38 Cal,Rpir.2d 849, 32 Cal App.4th 1571, rehearing denied, review denied.

Sherift’s depulics violated neither spirit nor letter of this scetion guaranrtecing confidentality of records obtained in
coursc of providing methadone maintenance program by vsing one person enrolled in such program as informant agaiust
another enrollee, since information which informant transmitted 1w deputies and which led o sale of heroin outside clinic
hid 1o relation to program and was not obtained by informant under pretext of program relevance. Arments . Superiqr

Court of Sanla Barbars County (App. 2 Dist. 1976) {32 Cal.Rptr. 586, 61 Cal. App.3d 584.

This scetion prohibits the department of mental hygienc from supplying movement and identification information, such
as fingerprints, concerning patients in state hospitals (o the bureau of criminal identification and investigation, except that
information concering fircarmsy in the hands of mental paticnts, registration of sexual psychopaths. information
concerning arsonists, escapees, and statistical data is not confidential und may be releascd to the bureau. 53
Ops.Auwy.Gen, 20, §-21-70.

(2. Child abusce reports
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confidentiality provisions of the Lanterman-Petris Short Act (this section), 65 Ops. Aty Gen. 345, 6-1-82.

Pen.C. § 11161.5 (repealed) imposed no duty upon a psychotherapist to report that an involuntarily detained patient
being treated under the Lanterman-Petris-Short Act (§ 5000 ot seq.) has reveuled that he has abused his child. 57
Ops.Arty.Cen. 205, 4-30-74,

13. Probaton reports

Trial court erred in permitting confidential information received from mental hospital to remaia part of probation report,
but error did not necessitate remund for purposcs of resentencing, as confidential medieal records were nut basis for
cowrl’s denial of probation request. People_v, Gardner (App, 5 Dist, 1984) 198 Cul.Rptr. 452, 151 Cal App.3d 1M,

14. Warning of patient's propensities

Provisions of the Lanterman-Petris-Short Act governing release of confidential information did not prevent
psychotherapists, who were cmployed by university hospital, from warning plaintiffs’ daughter of mental paticnt's stated
intentions to kill daughter: not only did weating therapist's letter to campus police 1o detain the patient not constitute an
“applicaton in writing.” absent aliegations that the therapists', the hospital or any staff mewber had been designated by
the county to institute an involuntary commitment proceeding, there was no showing that the psychotherupy provided the
patient fcit under any treatment program authorized by the Act. Tarasoff v. Regeats of University of Calilornia (1976)
131 CulRpir, 14, 17 Cal.3d 425,551 P.2d 334,

Trcaument faciliues may not disclose tact that a person is or was a patient unicss authorized by release or court order, nov
may patient request release of information without physician's approval, nor disclose preseace of patient to onc secking
to seeve legal process, but warnings of dangerous propensitics is authorized by treatment Facility. 53 Ops.Atty.Gen. 151,
4.7-70.

13, Patients’ advocate

A paticnts’ advocate has a right of access to records in meatal trestment facilities o the extent that such facilities
paricipate in a local mental health program under the jurisdiction of the local dirgiter who appointcd the advocate: as to
other facilities, such right of access is limited by requiring paticat consent before such records can be released, however,
onice the required conscat is obtained, the right of access is cffective in facilities that are operated under a contract with
the county and in fucilitics thut wie privately operated, other than federal facilitics. 62 Ops.Atty.Gen. 57, 2-6-79.

A patient’s advocate's right of access to treatment records is not terminated by the discharge of the patient. 62
Ops Arty.Gen. 57, 2-9-79,

The right of access 1o the consenting patieat's treatment records in treatmemt facilitics outside of the local program, is the
same whether 4 patients’ advocate is a county cmployee or an employee under contract with the county. 62 Ops.Atty.Gen.
57.2.9-79.

t6. Sexually violent predators proceedings

District attorncy was not entitled to dircct access 1o all of convicred sex offender's meatal health records which were in
possession of Department of Mentat Health after filing petition against offender under Sexually Violent Predators Act
(SVPA), since (o extent such records were generated in course of providing mental health services, they were
conlidential and thus privileged under statute governing legal and civil rights of persons involuntarily detained, Albertsun
v. Superior Court (App, 2 Dist. 20000 91 Cal.Rptr.2d 749, 77 Cal. App.dth 431, review filcd.

West's Ann. Cal. Welf. & Inst. Code § 5328
CA «WEL & INST § #5328+
END OF DOCUMENT
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GOVERNMENT CODE
Section 6253

6253. (a) Public records are open to inspection at ali times during the
office hours of the state or local agency and every person has a right to
inspect any public record, except as hereaftey provided. BAay reasonably
segregable portion of a record shall be available for inspection by any person
requesting the record after deletion of the portions that are exempted by law.

(p) Except with respect to public records exempt from disclosure by express
provisions of law. each statce or local agency, upon a reguest for a copy of
records tnat reasonably describes an identifiable record or records, shall
make the records promptly available to any person upon payment of fees
covering direct costs of duplication, or a statutory fee if applicablce. Upon
raquest, an exact copy shall be proviged unless impracticable to do so.
Computer data shall be provided in a form determined by the agency.

(¢} Each agency, upon a request for a copy of records, shall, within 10
days from receipt of the request, determine whether the request, in whole or
in part, seeks copies of disclosable public records in the possession of the
agency and shall promptly notify the person making the request of the
determination and the reasons therefor. In unusual circumstances, the time
limit prescribed in this section may be extended by written notice by the head
©f the agency or zis or her designee to the person making the request, setting

forth the reasons for the extensionm and the date on which a determinacion is §
. expected to be dispatched. No notice shall specify a date that would result &
in an extension for more than 14 days. As used in this section, “unusual v
circumstances" means the following, but only to the extent reascnably z
necessary to the proper processing of the particular request: 'g

{1) The need teo search for and collect the requested records from field
facilities or other establishmente that are separate from the office >
processing the request. Z
{2} The need to search for, collect, and appropriately examine a voluminous %
amount of gseparate and distinct records that are demanded in a single reguest. 5

{3) The need for consultation, which shall be conducted with all s,

» v . I} . » ] R
practicable speed, with another agency having substantial interest in che {f;;
« 4 ]
determination of the request or among two or more components of the agency i:.

having substantial subject matter incerest therein.

{d) tothing in this chapter shall be construed to permit an agency to
obstruct the inspection or copying of public records. Any notification of
denial of any reguest for records shall set forth the pames ard titles or
positions of each person responsible for the denial.

(e} Except as otherwise prohibited by law, a state or local agency may
adopt requirements for itself that allow for faster, more efficient, or
greater access Lo records than prescribed by the minimum standaxds set forth
in this chapter.

. {Amended by Stats. 1999, Ch. 83, Sec. 64. Effective January 1, 2000.}
GOVERNMENT CODE

Section 6253
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GOVERNMENT CODE
Section 6253.2

6253.2. (a) Notwithstanding any other provision of this chapter to che
contrary, information regarding persons paid by the state to provide in-home
supportive services pursuant to Article 7 (commencing with Section 12300 of
Chapter 3 of Part 3 of Divieion 9 of the Welfare and Institutions Code or
personal care services pursuant to Section 14132.95 of the Welfare and
Institutions Code, shall not be subject to public disgclosure pursuant to this
Chapter, except as provided in subdivisioen (b).

(b} Copies of names. addresses, and telephone numbers of persons described
in subdivision (a) shall be made available. upon request, tc an exclusive
bargairing agent and to any labor organization seeking represeatation rights
pursuant to subdivigion {¢) of Secrion 12301.6 or Section 12302 of the Welfare
and Institutions Code or Chapter 1§ {commencing with Section 3500) of Division
4 of Title 1. This information shall not be used by the receiving entity for
any purpose other than the employee organizing, representation, and assiscance
acrivities of the labor organization.

{c} This section shall apply solely to individuals who provide gervices
under the In-Home Supportive Services Program {Article 7 (commencing with
Sectior 12300) of Chapter 3 of Part 3 of Division 9 ¢f the Welfare and
Instirutions Code) or the Personal Care Services Program pursuant £o Seetion
14132.95 of the Welfare and Institutions Code.

{d} Nothing in this section is intended to alter or shall be interpreted to
alter the rights of parties under the Meyers-Milias-Brown Act (Chapter 10
{commencing with Section 3500) of Division 4) or any other labor relations law.

{Added by Stats. 1999, Ch. B804, Sec. 1. Effective October 10, 1995.}
GOVERNMENT CODE

Section 6253.2
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GOVERNMENT CODE
Section 6255

6255. The agency shall justify withholding any record by demonstraring that
the record in question is exempt under express provigions of this chapter or
that on the facts of the particular case the public interest served by not
making the record public clearly outweigha the public interest served by
disclosure of the record.

(Added by Stats. 1963, Ch. 14731.)
GOVERNMENT CODE

Section 6255
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SENATE BILL No. 2027

Introduced by Scnator Sher

February 25, 200X

An act 10 amend Sections 6255 and 6259 of, and to add
Scctions 6253.3, 6257, and 6259.1 1o, the Government Code,
rclating Lo public records.

LEGISLATIVE COUNSEL'S DIGEST

SB 2027, as introduced, Sher. Public records: disclosure.

(1) The California Public Records Act provides that except
for exempt rccords, every state or local agency, upon request,
shall make records available to any person upon payment of
fees to cover costs. The act also requires cach agency to
determinc within 10 days from the receipt of a request for
records, whether the request, in whole or in part, seeks copies
ol disclosable public records in the posscssion ol Lhe agency
and 1o promptly notify the person making the request of the
determination and the reasons therefor. -

The act also authorizes any person to insiitule judicial
proceedings for injunctive or declarative reliel or writ of
mandatc to cnforce his or her right to inspect or receive a copy
of any public record and requircs that the court award court
costs and reasonable attorney fecs to the plaintiff if he or she
prevails in the hitigation.

This bill would require that written requests for inspection
or copics of public records be addressed to the head of each
public agency or his or her designce or. in the case of
multimembered  bodies, 10 the executive officer, execulive
secretary, administrator, or similar chicf executive pursuant
to specified procedures. The bill would also require that &

Nel &
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—R AN a (00 %.‘f‘

9y

LH: 674 A.362



SB 2027 —r_

determination by a state or Jocal agency that a request for a
public rccord is denied be in writing and would provide that
any person who is notified of a denial of a request for public
records may appeal to the Aworncy General pursuant 1o
specified procedures within 20 days of the date of denial and
in cases where the agency fails to provide any response under
thesc  provisions. By creating new  duties for local agency
officials, the bill would impose a state-mandated local
program.

The bill would also require the Attorney General to issuc a
written decision within 20 working days of the date that thc
written request and written response or lack of response of the
agency I8 received by the Attorney General and  would
providc that the time limit for the Auomey General to
respond is direclory and not mandatory. The bill would
requirc the Attomey General to maintain copies of the
opinions issued pursuant to these provisions, o publish the
opimons unnually in a special volume, and make them
available on the Internct. The bill would declare legislative
intent that these opinions shall be given no greater deference
than any other opinion of the Attorney General.

The bill would also allow the superior court, in its discretion,
to impose a finc on the agency of not more than $100 for each
day that the agency's action resulted in the denial of the night
to copy or inspect the rccord in question, not to exceed a total
ol $10,000, if the court finds that in declining to comply with
a request to inspect or copy a record under the act, the agency
acted in bad faith or with knowledge that the requcst sought
nonexempt records. The bill would authorize a complaining
party to scck his or her judicial remedy under the act without
first cxhausting the administrative rcmedy provided under
this bill. The bill would exempt the Public Ublites
Commission from these provisions during the period that the
commission is required o comply with stattory provisions
relating to public review of commission decisions and appeal
procedures.

(2) The California Constitution requires the statc 1o
reimburse local agencies and school districts for certain costs
mandated by the state. Slatutory  provisions  cstablish
procedures for making thal reimbursement, including the
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—3— SB 2027

creation of a Statc Mandates Claims Fund to pay the costs of
mandates that do not exceed $1,000,000 siatewide and other
procedures for claims whose statewide costs  cxcecd
$1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for those costs shall be made
pursuant to these stamtory provisions.

(3) This bill would become operative on July 1, 2001.

Vote: majority. Appropriation: no. Fiscal commitce:  yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Scction 62533 is added to the
2 Government Code, to read:

3 6253.3. Except for a public agency governed by a
4 multimembered body, writlen requests for inspection or
5 copies of public records shall be addressed to the hcad of
6 cach public agency, or an agency official dcsignated by
7 the agency head who shall be dircctly responsible to the
8 agency head for compliance with this chapter. In the case
9 of agencies governed by multimembered bodies, written
10 requests for inspection or copies of public records shall be
11 addresscd to the executive officer, executive secretary,
12 administrator, or similar chief executive subject 1o
13 direction of thc body or an agency official designated by
14 that officer who shall be directly responsible to the body
15 for compliance with this chapter. The name and address
16 of the official designated under this section shall be made
17 available to persons inquiring about procedures for
18 requests under this chapter. In the event a wrilten
19 request is addressed to a party other than the official
20 designaled wunder this chapter, it shall bc forwarded to
21 that officiat immediately. Agencies may develop internal
22 operating procedures to ensure that all staft arc aware of
23 the official  designated under this section and that
24 rcquests under this chapter are acted upon promptly.
25 These procedures shall be in addition to, and not in licu
26 of, guidelines adopted under Section 6253.4 and
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requirements adopted pursuant to subdivision (e} of
Section 6253,

SEC. 2. Section 6255 of the Government Code is
amended to read:

6255. (a) The agency shall justify withholding any
record by dcmonstrating that the record in question is
exempt under express provisions of this chapter or that on
the facts of the particular case thc public interest served
by not making the record public clearly outweighs the
public interest served by disclosure of the record.

(b) A response to a writlen request for inspection or
copies of public records that includey a determination
that the request is denied, in whole or in part, shall he in
writing.

SEC. 3. Scction 6257 is added to thc Government
Code, to read:

6257. (a) A person may request the  Attorney
General t0o review a statc or local agency's denial of a
wrilten request to inspect or receive a copy of a public
record by delivering a copy of the request and the writtcn
response by the ageney denying, in whole or in part, the
request to the officc of the Anomey General within 20
days of receipt of thc agency’s written denial. In the casc
of the failurc of an agency to provide any response under
Section 6253 to a public rccords request within the time
limits specified by this chapter, the person may seek
review by the Atorney General by providing a copy of
the request and the circumstances under which it was
sent to the agency no less than 20 days and no more than
40 days after the request was delivered or mailed to the
agency. The Attorney General may grant relief from the
40-day time limit upon a showing by the person sccking
relief that he or shc refrained from requesting review
within the 40-day tmc limit because the person
reasonably relicd upon representations of the agency that
a response would be forthcoming.

The person sccking review shall demonstrate by means
of written proof of scrvice or other credible and reliable
means that a copy of his or her request for review has
been delivered to the denying agency. Within 20 working

b

-
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—5— SB 2027

days of receipt of the recquest for review that complies
with the requirements of this subdivision, the Attorney
General shall issuc a written opimon stating whether the
agency's tesponse or lack of response complied  with
provisions of this chapter.

(b) For good causc, the Attomey General may extend
by 30 working days the time 10 issue an opinion undcr this
section by scnding wrillen notice to the complaining
party and a copy to the denying agency stating the
reasons for thc cxtension and the day on which a decision
is expecled to be issucd. As used in this section. “‘good
cause” means any of the following:

(1) The need to obtain additional information from
the agency or the requester.

(2) The need to conduct research on issues of first
impression.

(3) An ummanagcable workload.

(4) Unanticipated absence of staff assigned t  a
particular request, or similar unavoidable circumstance.

(c) The Anorney General may solicit additional
information or explanation from the dcnying agency,
including copies of the records claimed to bc cxempt, or
a detailcd explanation of the content of the information
in those records. The denying agency may. within 10
working days from the date of receipt of the request
pursuant to  subdivision (a), submit any additional
information or explanation it deems relevant. Howcver,
the rccords or other information for which an cxemption
is claimed shall not be provided except in rcsponsc to a
request by the Atworney General and shall not be
discloscd by the Atomey General. The Attorncy General
shall rcturn or deswroy nondisclosable records received
under this subdivision upon completion of the review and
shall not use the records for any other purposc. The
agency need nol provide records or information but
failurc t© do 0 without adequate justification under the
circumstances of the case may be considered in asscssing
the sufficiency of the agency's written denial undcr
review.

LH: 678 A -366
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(d) If the Auorney General or the Department of
Justicc is the agency that is the subject of the public
records request, thc request for review under this section
shall be uweated as a cecquest for reconsideration and,
where  possible, shall be reviewed by members of the
Auormmey General's officc not involved in the original
decision.

(e) Upon completion of the opinion pursuant to this
section, the Attorney General shall immediatcly mail a
copy of it to thc person requesting review and to the stawe
or local agency that demed access to the rccord in
question.

() The Anorney General shall maintain  copies of
opinions issued pursuant to this section at each of his or
her legal officcs for purposes of public inspection. The
Attorney General shall cause to be published annually a
special volumc of opinions issued under this section and
shall makc the opinions available on the Internet. The
Attorney General may charge a fee for the sale of the
volumes not to cxceed the reasonable cost of publication
and distribunon.

(g) Notwithstanding any other provision of  law,
except where the records of the Arorncy General or the
Department  of Justice are at issue, ncither the Attorney
General, nor the Department of Justice, nor any of its staff
shall be subject to suit or to discovery in any suit for any
action taken as a result of review under this section. _

(h) An opinion issued under this section does not
affcct the right of a person to enforcc his or her right to
inspect or o receive a copy of any public record through
an action pursuant to Sections 6258 and 6259. A person
shall not be required to exhaust the administrative
remedies  available in this section prior to filing a legal
acton. Tf a person elects to bring an action under Sections
6258 and 6239, the Attorncy General shall not proceed
under this section. If a person clects to seek review under
this section, no legal action may be brought against the
agency whose decision is the subject of the opinion until
10 days afier the issuance and mailing of the opinion. A
person may withdraw, by written noticc, his or her

P
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request for review under this section it the withdrawal
notice is received by the Attorncy General pror to the
issuance of an opinion.

(1) (1) Representation of a state agency by the
Attorney General involving advice that a request for
inspection or copics of public records be denicd, in whole
or in part, may providc a basis for that agency to claim an
attorney-client  rclationship  that would preclude  the
Attorney General from providing an opinion under this
section.

(2) A state agency against which an action is brought
pursuant to Scctions 6258 and 6259, after a reccipt of an
adverse opinion undcr this section, i1s authorized to retain
counsel other than the Auomey General for the defense
of that action.

(3) Except as provided in this section, the Afttorney
General’s review under this section does not preclude the
Auomey General's representation of the affected state
agency on other matters.

(G) The tumc limits for the Atorney General 1o
respond purseant to subdivisions (a) and (b) are
directory not mandatory.

(k) This section shall not apply to a request for public
rccords made to a state agency by a party to a pending
proceeding involving the state agency or an employee of
the statc agency. or a pending investigation by the state
agency. if the Auomey General has provided or s
providing legal -advice or represcntation (o the state
agency with regard to the proceeding or investigation.

SEC. 4. Section 6259 of the Govemment Code is
amended to read:

6259. (a) Whenever it is made to appear by verified
petition w0 the superior court of the county where the
rccords or some part thereof are situated that certain
public records are being improperly withheld from a
member of the public, the court shall order the officer or
person charged with withholding the records to  disclose
the public record or show cause why hc or she should not
do so. The court shall decide the casc after cxamining the
record in camera, if permitted by subdivision (b) ol

LH: 680 4363
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Section 915 of the Evidence Code, papers filed by the
parties and any oral argumcnt and additional evidence as
the court may allow.

(b) If the court finds that the public official’s deccision
to refusc disclosure is not justified under Scction 6254 or
6255, be—or—she it shall order the public official to make the
record public. If the judge determines that the public
official was justificd in refusing to make the rccord public,
he or she shall rcturn the ilem to the public official
without disclosing ils content with an order supporting
the decision retusing disclosure.

(c) In an action filed on or after January I, 1991, an
order of the court, cither directing disclosurc by a public
official or supporting the decision of the public official
refusing disclosure, is not a final judgment or order within
the meaning of Section 904.1 of the Code of Civil
Procedure from which an appeal may be takcn, but shall
be immediatcly reviewable by petition to the appellate
court for the issuance of an extraordinary writ. Upon
enry of any order pursuant to this section, a party shall,
in ordcr to obtain review of the order, file a petition
within 20 days after service upon him or her of a written
notice of entry of the order, or within such further time
not exceeding an additional 20 days as thc trial court may
for good cause allow. If the notice is scrved by mail, the
period within which to file the petition shall be increased
by five days. A stay of an order or judgment shall not be
granted unless the petitoning party demonstrates it will
otherwisc  sustain  irreparable damage and  probable
success on the merits. Any person who fails 1o obey the
order of the court shall be cited 1o show cause why he or
she is not in contempt of court.

(d) The court shall award court costs and reasonable
attorney fees to the plaintiff should the plaintiff prevail in
ligation filed pursuant to this section. The costs and fees
shall be paid by the public agency of which the public
official is a member or employec and shall not become a
personal liability of the public official. If thc court finds
that the plaintiff’s case is clearly frivolous, it shall award

ey
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court costs and rcasonable attorney fees to the puoblic
agency.

{e) If an agency declines to comply with a reguest to
inspect or copy a record requested pursuani to  this
chapter and the court determines that the agency acred
in bad faith or with knowledge that the request sought
nonexempt records, the court, in its discretion, may make
an award not to exceed one hundred dollary (3100} per
day, for each day. as determined by the couri, that the
agency’s action resulted in the denial of plaintiff's right to
copy or inspect the record or records in question. In
determining  the amount of an award under this
subdivision, the court shall consider all facts and
circumstances  surrounding  the  agencys  decision.
including, but not limited to, the following factors:

(1) Whether the agency unreasonably failed to
respond within the time periods set forth in Section 6233
or otherwise engaged in conduct that cuused undue
delay.

(2) Whether the agency’s justification for denying the
request  was  reasonably based upon its  perceived
obligation to protect the rights of persons or entities
identified in the requested records.

(3) Whether the agency has developed publicly
accessible  inrernal  operating procedures under Section
6253.3 or guidelines under Section 6253.4.

(4) Whether the agency’s denial was based on g
reasonable interpretation of the law.

(5) Whether the plaintiff acted in  good faith in
pursuing the request.

An award pursuant to this section shall nor exceed a
total of ten thousand dollars ($10,000) for the record or
records in question, and an award shall not include the
period of time that a request for an opinion is pending
with the Attorney General pursuant to Section 6257 or the
period of time that a court is considering the plaintiff s
petition.

SEC. 5§ Section 6259.1 is added to the Govermment
Code, to read:

LH: 682 A-370
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6259.1. Notwithstanding Sections 6253.3 and 6257, and
subdivision (e} of Scction 6259, the Public Utilities
Commission shall not be in wviolalion of these sections for
nondisclosure of documcnts for any Ume period during
which the commission 15 required 0 comply with
statutory  provisions rclating w0 public review of
commission decisions and appeal procedures.

SEC. 6. It is the intent of the Legislature that an
opinion of the Atorney General issued pursuant to
Scction 6257 of the Government Code shall bc given no
greater deference than any other opinion of thc Attorney
General.

SEC. 7. This act shall become operative on July 1,
2001.

SEC. 8. Norwwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, rcimbursement 0 local agencies and  school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title
2 of the Government Code. if the statcwide cost of the
claim for reimbursement docs not cxcced one million
dollars  ($1,000,000), reimburscment shall be made from
the State Mandates Claims Fund.
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| SENATE RULES COMMITTEE |
|0office of Senate Floor Anaiyses |
}1020 N Street, Suite 524 i
| (916) 445-5514 Fax: [318) |
|327-4478 |

THIRD READING

Bill No: AB 1099

Author: Shelley (D)
Amended: $8/9/39 in Senate
Vote: 21

SENATE FLOQR : 29%-0, 5/5/%9 - -

AYES: Alarcon, Blpert, Baca, Bowen, Brulte, Burton,
Chesbro, Costa, Dunn, Escutia, Hughes, Johannessen,
Karnette, Kelley, Knight, Leslie, Lewis, McPhersom,
Murray, ©O'Connell, Ortiz, Perata, Pocchigian, Rainey,
Schiff. Sher. Solis, Speler, Wright

NOT VOTING: Figuerca, Hayden, Haymes, Johnson, Johnston,
Monteith, Morrow, Mountjoy, Peace, Polanco, Vasconcellos

ASSEMBLY FLOOR : 55-21, 9/10/99 - See lagst page for vote

SUBJECT : Elections: ballot measures SCA 11
SQURCE : Author
DIGEST : Senate Floor Amendments of $/9/99 delete

previous version of thae bill relating to public records.

The bill now requires SCA 11 of the 1999-2000 Regular
Sesslion to be designated as Proposition 1A on the March 7,
2000, statewide primary election ballot.

Page 1
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ANALYSIS : Thig bill authorizes the Governor tCe negotlate

compacts with California Indian tribes, subject to

ratification by the Legislature. The compacts permit the

operation of slot machines, andé the corduct of lottery
CONTINUED

AB 1099

Page

games and banking and percentage card games on Iadian land
in California, subject to the terms of the compact.

SCA 11, if concurred in by the Senate, would be submitted
to the vorers for their approval at the March 7, 2000,
statewlde direct primary election. This bill designates
that measure as Proposgition 1A on that ballot.

FISCAL EFFECT : Appropriatioen: Ho Fiscal Com.: No
Local: No

ASSEMBLY FLOOR : 55-21, 9/10/99% - .

AYES: Alquist, Aroner, Battin, Boek, Calderon, Campbell,
Cardenas, Cardoza. Cedillo, Corbett, Correa, Cunneen,
Davis, Dickerson, Ducheny, Dutra, Firebaugh, Florez,
Floyd, GCallegos, Havice, Hertzberg, Honda, Jackson,
Keeley, Knox, Kuenl, Lempert, Longville, Lowenthal,
Machadoe. Maldonado, Mazzoni, Migden, QOller, Rod Pacheco,
Fapan, Reyes, Romero, Scott, Shelley, Scto, Steinberg,
Strom-Martin, Thomson, Torlakson, vincent, Washington,
Wwayne, Wesson, Wiggins, Wildman, Wright, Zettel,
villaraigosa

NOES: Ackerman, Ashburn, Baldwin, Bates, Baugh, Brewer,
Briggs, Frusetta, Granlund, House, Kalocgian, Leach.
Leonard, Maddox, Margett, Olbkerg, Robert Pacheco,
Pescetti, Runner, Strickland, Thompson

NOT VOTIMG: Aanestad, Cox, McClintock, Nakano

RIG:jk  1/3/00 Senate Floor Analyses
SUPPORT/OPPOSITION: NONE RECEIVELD
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| SENATE RULES COMMITTEE |
|Office of Senate Floor Analyses ]
[1020 N Street, Suite 524 |
| {916] 445-6814 Fax: {(918) |
]327-4478 |

IMN CONFERENCE

Bill No: 8B 125

Author: Peace (D}
Amended: 8/26/99 °
Vote 21

SENATE JUDLCIARY COMMITTEE: 6-2, 4/27/99 -
AYES: Burvrcon, Escutia, O'Connell, Peace, Sher, Schiff
NOES: Morrow, Wright

NOT VOTING: Haynes

SENATE FLOOR : 26-5%, 5/20/99

AYES: Alpert, Baca, Bowen, Burton, Chesbro, Costa, Dunn,
Figueroa, Hayden, Hughes, Johnson., Johnstoa, Karnette,
Lewis, McPherson, O'Connell, Ortiz, Peace, Perata,
Polanco, Schiff, Sher, Sclis, Speier, Vasconcellos,
Wright

NOES: Brulte, Kelley, Knight, Monteith, Mountjov

NOT YOTING: Alarcon, Escutia, EHaynes, Johannessen, Leslie,
Morrow, Murray, Poochigian, Rainey

ASSEMBLY FLOOR : 53-24, 9/3/99 - See last page for vote

SUBJECT : Privacy: bpersonal information
SOURCE : Author
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DIGRST : As this bill lefr the Senate, the author srtared
thar it was a “work in progreps® with substangive
provisions to be added later in the privacy: personal
information subject avca. The Assembly amendments now
constitute the bill.

CONTINUED

S$B 128
Page

As amended, this bill creates the Office of Privacy
Ombudsman within the 0ffice of the Secretary of State.
hccording to the author, he intends this legislation to be
the subject of a Coaference Committee to comprehensively
address the subject of protecting confidential information.

ANALYSIS : Existing law, under the Public Records Act,
yoverns public access to records maintained by state and
local public agencies.

Existing law provides, undexy the Information Practices Act
of 1937, cthat state and local agencies must, among other
things:

1l.Maintain in its records only that personal informartion
wiiich 18 relevant and necessary to its governmental

purpose.

[3*]

.Maintain accurate, relevant and complete records.

3.Disclosc personal informatior only under specified
circumstances; maintain records regarding the disclosure
of personal information.

4.2llow individuals access to those records pertaining to
them to provide for the amendment of those recoxds. It
also estabiighes civil remedies for its enforcement.

Existing law prchibits bookkeeping services from disclosing
receords containing éersonal information or information
regarding a business entity without express written
congent. It also prohibits video rental services from
discloging personal information without express written

S
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consent, and provides for civil actlons to enforce these
provisions.

Existing law also regulates the activities of consumer
credit reporting agencies, users of consumer credir
reports, and furnisherg of consumer credit information, and
establishes civil remedies for eanforcement.

This bill creates the office of Privacy Ombudaman (PO)
under the Secretary of State (SOS) with specified authority

$B 125
Page

regarding privacy vielations by commercial or governmental
entitieg, and avthorizes an individual to bring a cause of
action for the unlawful release of personal information.
Specifically, this bill:

. 1.Declares that any individual may sue a commercial or

governmental agency for the unlawful disclesure of
personal information about that individual without their
permigsion. It also establishes a presumption in such
proceedings that the person to whom the information
released relates has sustained damages thereby, and that
this is a rebuttable presumption that affects the burden
of proof. 1In addition, treble damages may be awarded to
the prevailing plaintiff under specified e¢ircumstances.

2.Establishes a position of PO under S0S with the following
regponsibilities:

(a}Ensuring that commercial and governmental records are
maintained such that personal information about
individuals is not veleased in violation of law.

{(b)Acting as a nonbinding arbiter in disputes regarding
the unlawful release of personal informaticn gathered
by commercial or governmental entities.

(¢c)Recommending any corrections or changes to a
commercial or governmental record pursuant to an

Page 3
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administrative proceeding. Such proceedings are o
be completed within 60 days of receiving a complaint
charging unlawful use of personal information.
l {d}Adopting any regulations necessary to implement the
above requirements.

3.Authorizes any commevcial or governmental recordholder
found by the PO to have unlawfully released personal
information to seek redress in the courts.

Background

According to a 1998 Los Angeles Times article, biometric
firms earned some 3140 million in nationwide sales that
year, with $25 million going to non-law enforcemenr uses.

(BOD) B66-1917

B 129
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As technology becomes less expensive, more businesses are

-
using them for purposes such as requiring job applicancts to E
submit fingerprints. The State Department of Motor E
Vehicles also requires fingerprints before issuing a "
California Identification card or Driver's License, and ,5
local agencies such as county welfare offices use ﬁ
fingerprints to identify clients. Increasingly banking and :g
commerce institurions are alse vequiring customers to W
provide fingerprints as a form of identification. -

™
Last session two bills were introduced addrecsing this 1a0]
growing phencmenon, SB 1622 (Peace) and AB 50 (Murray!. '{:

Neithexr bill reached the Governor's desk.

$B 1622 (Peace), would have required persons other than law
enforcement to obtain consent before they could collect
biomerric identification from a person and would prohibit
ary selling or sharing of biometric identifiers, (except
Wwith a law enforcement agency pursuant to a search
warrant); and would provide for a penalty for violation of
twenty-five thousand dollars (3$25,00C). SB 1622 died in
. the Assembly Banking and Finance Committee.

LH: 689 A-377
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AB 50 (Murvay) would have allowed biomesric verification or
identification to be used as a condition for commencing or
completing a commercial transaction, if either a notice of
the policy was posted, or they obrained the advance consent
of the individual. Peralty for wviolation would be actual
damages for negligcnc viclaktion, and actual damages plus
five thousand dollars for willful or reckless violation.

SB 50 died in the Senate Rules Committee.

The bill, prior to Assembly amendments, would also have
declared that no person other than a law enforcement agency
or goveranment agency acting in a manner required or
authorized by law, may collact a biometric identifier
without the consent of the individual. For those persons
{businesses) who d¢ obtain consent, the person's ¢ollection
or use of a biometric identifier may not discriminate
against any individual or community. No person would be
able to provide biometric identifiers to third parties
unless the data was encrvpted, and the person would not be
allowed to share the encrypticn code with third persoas.

$B 129
Page

The author states his belief that “"present law does not
adequately impose restrictions on the collection and
digsclosure of persocnal information by government,
businesses, or not-for-profit organizations."

Prior Legislation

AB 50 {Murray - 1987-%8 Sesgion}. Died in Senate Rules
Committee,

AB 1622 (Peace - 1997-98 Scssion): Senate Floor Vote:
36-0. Died in Asgsembly Bankirg and Finance Committee.

FISCAL EFPECT : Appropriation: No Fiscal Com.: MNo
Local: No

Page 5
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SUPPORT : {(Verified 4/29/99) (Unable tc re-verify at time
of writing)

Support as introduced:

Consumers for Auto Reliabilicy and Safery
California Alliance for Consumer Protection

OPPOSITION : {verified 4/29/9%) {Unable to re-verify at
time of writing)

Cppose as introduced:

County <f Sacrawento
California Asscciation of Collectors
California Bankers Association

ASSEMBLY FLOOR :

RYES: Alguisgt, Aroner, Bock, Calderon, Cardenas, Cardoza,
Cedillo, Corbett, Cunneen, Davis, Ducheny., Dutra,
Firebaugh, Florez, Floyd, Gallegos, Granlund, Havice,
Hartzberq, Honda, House, Jackson, Keeley. Knox, Kuehl,
Lempert, Leonard, Longville, Lowenthal, Machado,
Maldonado, Mazzoni, Migden, Nakano, Olberg, Papan. FReyes,
Romero, Scott, Shelley, Soto, Steinmberg, Strom-Martin,
Thomson, Torlaksen, Vincent, Washington, Wayne, Wesgson, _
Wiggins, Wildman, Wright, villaraigosa

SB 129
Page

NOES: Ackerman, Ashburn, Baldwin, Bates, Battin, Baugh,
Brewer, Briggs, Campbell, Cox, Dickerson, Frusetta,
Leach, Maddox, Margett, McClinteck, Oller, Robert
Pacheco, Rod Pacheco, Pescetti, Runner, Strickland,
Thompson, Zecttel .

NOT VOTING: DBdanestad, Correa, Kalecglan

RJC:51 9/8/99 Senate Floor Analyses
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SUPPORT/OPPOSITION: SEE ABOVE

RN END LA R &)
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Bl THE SAN FRANCISCO BAY

520 Hampshire Street,

San Francisco, CA 94110-1417
415-255-3100
wuww.sfbg.com

AR 22 7000
The Best of the Bay. .. Every Week 22 10
March 7, 2000

Assemblyman Kevin Shelley,
in Sacramento and San Francisco

Dear Kewvin,

As the Bay Guardian editor-publisher and as a founder and board member of the
California First Amendment Coalition, and as the catalyst and mover on the original
Brown act bill (via CFAC and the Society of Professional Journalists), [ am passing along
some suggestions to you on the bill you are working on with the California Newspaper
Publishers Association and CFAC.

These come from Terry Francke, the legal counsel of CFAC, and myself and our staff. If
you have any questions or need anyone for expert advice or expert testimony on this bill,
please feel free to contact Terry at the CFAC office, 916-974-8888, fax 916-974-8880, or

by e-mail, cfac@cfac.org. N

Thanks very much. Keep us informed--on this bill and any other hot stuff you are cooking
on, Good to see you again, in the Inner Mission, at our office. Good luck.

-

Sincerely yours,

Bruce B. Brugmann
editor and publisher

BBB:bbb

£3255-8955 Main Fax 01 235-8762 Editorial Fax (0 621-2016 Classified Fax [0 487-2594 Disnlr Fov
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1. Protection of Speakers

Citizens addressing local bodies sometimes say provocative things or go off on
tangents itrelevant to the agenda or even to the agency's jurisdiction. Courts have
concluded that under the First Amendment, bodies can rule irrelevant comments out of
order and curtail time-wasting speech, but cannot otherwise prevent speakers from
saying things critical of staff or administration. Most local bodies seem to be able to
live with these constraints, but occasionally seem to have overreacted to speakers
they found offensive or annoying. One man was arrested on a trespass pratext after
questioning the basis for the superintendent's salary at a school board meeting.
Another was thrown out of a city council meeting as soon as spotted in the audience
by a mayor he had offended. A third was arrested and charged with assaulting a
peace officer when he winced in reaction to having his arm pulled behind his back
when standing at the podium in a city council meeting. A fourth was sentenced to one
and one half years in jail after baing arrested several times for talking off topic at
various meetings.

Two reforms are indicated. One would protect officials who unlawfully deny citizens
access o the public forum created by the legisiature in the Brown Act, but only to the
extent that the denial is reasonabie - to the extent, that is, that the official couldn't be
expected to know the law. The other would treat citizen speakers' failures to yield,
wasting forum time and other out-of-order offenses as infractions, subject to citation
much the same as a parking ticket, and preciude more police-like confrontation than
necessary 10 maintain order.

Government Code Section 54954.3 is amended to read: -

54954.3. (a) Every agenda for regular meetings shall provide an opportunity for
members of the public to directly address the legialative body on any item of interest
to the public, before or during the legislative body’s consideration of the item, that is
within the subject matter jurisdiction of the legislative body, provided that no
action shall be taken on any item not appearing on the agenda unless the action is
otherwise authorized by subdivision (b) of Section 54954.2. However, the agenda
need not provide an opportunity for members of the public to address the legislative
body on any item that has already been considered by a comumittee, composed
exclusively of members of the legislative body, at a public meeting wherein all
interested members of the public were afforded the opportunity to address the
committee on the item, before or during the committee’s consideration of the item,
unless the item has been substantially changed since the committee heard the item,
as determined by the legislative body. Every notice for a special meeting shall
provide an opportunity for members of the public to directly address the legislative
body concerning any item that has been described in the notice for the meeting

LH: 694 A-382
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before or during consideration of that item.
(b) The legislative body of a local agency may adopt reasonable regulations to
ensure that the intent of subdivision (a) is carried out, including, but not limited to,

sonsistently enforced and viewpoint-neutral regulations limiting the total amount

(c) The legislative body of a local agency shall not prohibit public criticism of
the policies, procedures, programs, ot services of the agency, or of the acts or
omissions of the legislative body. Nothing in this subdivision shall confer any
privilege or protection for expression beyond that otherwise provided by law.

2. Attomey Fees for Prevailing Plaintiffs in Public Interest Litigation

in a recent case (Williams v. San Francisco Board of Permit Appeals, 71 Cal.App.4th
442 {1999)) a San Franciscan went to court to keep a multistory apartment building
from going up next to his Victorian home, which construction he said would violate city
restrictions. He succeeded in getting a court to order the city authority lo reconsider the
building permit in the light of the authority's guidefines, but the First District Court of
Appeal held that he was not entitled to recoup his attomey fees from the city under the
private attorney general statute because he had failed the "public interest” test.
Specifically, although the whole neighborhood supported him in his seven-month fight

LH: 695 A.383
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with the city, the benefit of his litigation was 100 personal to his interests.

in particutar, the court held that atthough he may not have had a hard dollar
financial stake in the matter, his personal aesthetic stake outweighed the public
benefit, and denying him attomney's fees was therefore justifiable. The troublesome
aspect of this holding is that some of our most profoundly important rights—those
protected by the constitution or laws under the police powers—are such that our fight
to protect them may convey no concrete benefit on the community even if we win. If
the government unconstitutionally curtails our rights to speak, disseminate printed
material or petition, or allows its activities to creste a public health hazard affecting our
home or land, we may be Injured in 2 way not affecting the public interest, i.e. in a
manner giving us a very large stake in fighting but others in the community far less of a
stake in any immediate sense. But if we are not supported in taking such rights to
court, the govemment could "pick us off* one at a time, leaving each battie, even if
successful on the merits, a tramendously sxpensive cne—because each time the
stake was disproportionately “personal® to the plaintiff.

The corractive approach is simply to presume that when a person fights to enforce his
or her constitutional rights, or right to the protection of laws relating to public heaith,
safety or welfare, his or her fight is inherently in the public interest. The presumption is
not conclusive; a corporate plaintift with iitigation funds budgeted as a cost of doing
business might well not qualify even under the presumption. But meanwhile the
"personal atake® rationale would not always put a high litigation cast on preserving
priceless rights. This approach harmonizes with axisting protection against SLAPP
suits.

Code of Civil Procedure §1021.5 is amended to read:

§1021.5. Attorneys’ Fees in Action to Enforce Right Affecting Public Interest

Upon motion, a court may award attomneys’ fees to a successful party against one or
more opposing parties in any action which has resulted in the enforcement of an
important right affecting the public interest if: (a) a significant benefit, whether
pecuniary or nonpecuniary, has been conferred on the general public or a large class
of persons, (b) the necessity and financial burden of private enforcement, or of
enforcement by one public entity against another public entity, are such as to make
the award appropriate, and (c) such fees should not in the interest of justice be paid

outoftherecovery tfany wmmm

LH: 696 A -384

BGO-THTT

BOO,

odd LEGISLATIVE INTENT SERVICE
@



2-25-200 3:54PM FROM CFAD SACRAMENTD 9'8 974 28481 P55

respect to actions involving public entities, this section applies to allowances
against, but not in favor of, public entities, and no claim shall be required to be filed
therefor, unless one or more successful parties and one or more opposing parties are
public entities, in which case no claim shall be required to be filed therefor under
Part 3 (commencing with Section 900) of Division 3.6 of Title 1 of the Government
Code.

Attorneys’ fees awarded to a public entity pursuant to this section shall not be
increased or decreased by a multiplier based upon extrinsic circumstances, as
discussed in Serrano v. Priest, 20 Cal.3d 25, 49.

3. Brown Act Litigation and Discovery of Defendant Body Members

The Sixth District Court of Appeal recently concluded, in Kleitman v. Superior Court,
74 Cal.App.4th 1231 (1999), that members of a local legislative body may not be
questioned in discovery as to their recollections conceming a closed session. This
means that, for example, even when there i3 strong independent evidence to suggest
that there was illegal action or discussion in closed gession in violation of the Brown
Act, members of the body may not even be queried about it. As the plaintiff said in that
case, this ruling suggests that "Local legisiative bodies (will) be free to discuss
anything and everything in gsecret meetings and never answer any questions about
what occurred. Such a privilege would virtually repeal the Brown Act." The court
reached thig conclusion because the Brown Act, while not stating that closed session
information is confidential or privileged, provides for only two mechanisms to obtain it:
court review in camera of any minutes actually kept, or of any tape recording made
and preserved because of a prior court order based on a prior closed session
violation.

549602. In any case in which discovery of the recollections of the members of a
legislative body is sought by either the district attomey or the plaintiff in a civil
action pursuant to Section 54959, 54960, or 54960.1 alleging that a violation of this
chapter has occurred in a closed session, the party seeking discovery shall file a
written notice of motion with the appropriate court with notice to the
governmental agency to which the legislative body pertains. The notice shall be
given pursuant to subdivision (b) of Section 1005 of the Code of Civil Procedure.

(a) The notice shall include, in addition to the items required by Section 1010
of the Code of Civil Procedure, all of the following: (i) Identification of the
proceeding in which discovery or disclosure is sought, the party seeking discovery or
disclosure, and the date and time of the meeting or meetings concerning which the
members’ recollections will be sought. (ii) An affidavit which contains specific facts
indicating that a violation of the act occurred in the closed session.

LH: 697 A .385
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(b) If the court, following a review of the motion, finds that there is
reasonable cause to believe that a violation has occurred and that no better source of
evidence exists to confirm or refute such conclusion, it shall order the members of
the legislative body and any other persons present in the closed session or sessions
in dispute to submit to deposition or interrogatories. Responses made in such
proceedings, however, shall remain subject to a protective order until and unless
moved into evidence at trial.

(¢) Nothing in this section shall permit discovery of communications which
are protected by the attormey-client privilege, but that privilege shall be interpreted
narrowly to avoid frustration of the discovery of violations of this Chapter, and
otherwise no privilege exists for the contents of discussions held in closed session,

LH: 698 4. 386
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A Bill to Assure Taxpayer Notification of Public Agencies’ Litigation Settlements,
Victories and Defeats

Government Code Section 54957 1 is amended to read:

54957.1. (a) The legislative body of any local agency shall publicly report any action
taken in closed session and the vote or abstention of every member present thereon,
as follows: (1) Approval of an agreement concluding real estate negotiations
pursuant to Section 54956.8 shall be reported after the agreement is final, as specified
below:

(A) If its own approval renders the agreement final, the body shall report that
approval and the substance of the agreement in open session at the public meeting
during which the closed session is held.

(B) If final approval rests with the other party to the negotiations, the local
agency shall disclose the fact of that approval and the substance of the agreement
upon inquiry by any person, as soon as the other party or its agent has informed the
local agency of its approval

(2) Approval given to its legal counsel to defend, or seek or refrain from
seeking appellate review or relief, or to enter as an amicus curiae in any form of
litigation as the result of a consultation under Section 54956.9 shall be reported in
open session at the public meeting during which the closed session is held. The
report shall identify, if known, the adverse party or parties and the substance of the
litigation. In the case of approval given to initiate or intervene in an action, the
announcement need not identify the action, the defendants, or other particulars, but
shall specify that the direction to initiate or intervene in an action has been given
and that the action, the defendants, and the other particulars shall, once formally
commenced, be disclosed to any person upon inquiry, unless to do so would
jeopardize the agency's ability to effectuate service of process on one or more
unserved parties, or that to do so would jeopardize its ability to conclude existing
settlement negotiations to its advantage.

(3) Approval given to its legal counsel of a settlement of pending litigation, as
defined in Section 54956.9, at any stage prior to or during a judicial or quasi-judicial
proceeding shall be reported after the settlement is final, as specified below:

(A) If the legislative body accepts a settlement offer signed by the opposing

LH: 699 4 .3g7

LEGISLATIVE INTENT SURVICE



2-20-200 3 55PN FROM CFAC  SaCRAMENTO 9'6 874 338e P.&

party, the body shall report its acceptance and identify the substance of the
agreement in open session at the public meeting during which the closed session is
held. .

(B) If final approval rests with some other party to the litigation or with the
court, then as soon as the settlement becomes final, end-apon-inquiry-by-any-person;
the leesi-apeney legislative body shall disclose the fact of that approval; and +dentify-
the substance of the agreement- in an open and public session at its next regular

(45) Disposition reached as to claims discussed in closed session pursuant to
Section 54956.95 shall be reported as soon as reached in a marmer that identifies the
name of the claimant, the name of the local agency claimed against, the substance of
the claim, and any monetary amount approved for payment and agreed upon by the
claimant.

(56) Action taken to appoint, employ, dismiss, accept the resignation of, or
otherwise affect the employment status of a public employee in closed session
pursuant to Section 54957 shall be reported at the public meeting during which the
closed session is held. Any report required by this paragraph shall identify the title
of the position. The general requirement of this paragraph notwithstanding, the
report of a dismissal or of the nonrenewal of an employment contract shall be
defexred until the first public meeting following the exhaustion of administrative
remedies, if any.

(67) Approval of an agreement concluding labor negotiations with
represented employees pursuant to Section 54957.6 shall be reported after the
agreement is final and has been accepted or ratified by the other party. The report
shall identify the item approved and the other party or parties to the negotiation.

{b) Reports that are required to be made pursuant to this section may be made

LH: 700 A - 388
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orally or in writing. The legislative body shall provide to any person who has
submitted a written request to the legislative body within 24 hours of the posting of
the agenda, or to any person who has made a standing request for all documentation
as part of a request for notice of meetings pursuant to Section 54954.1 or 54956, if the
requester is present at the time the closed session ends, copies of any contracts,
settlement agreements, or other documents that were finally approved or adopted
in the closed session. If the action taken results in one or more substantive
amendments to the related documents requiring retyping, the documents need not
be released until the retyping is completed during normal business hours, provided
that the presiding officer of the legislative body or his or her designee orally
summarizes the substance of the amendments for the benefit of the docunent
requester or any other person present and requesting the information.

(c) The documentation referred to in paragraph (b} shall be available to any
person on the next business day following the meeting in which the action referred
to is taken or, in the case of substantial amendments, when any necessary retyping is
complete.

(d) Nothing in this section shall be construed to require that the legislative
body approve actions not otherwise subject to legislative body approval.

(¢) No action for injury to a reputational, liberty, or.other personal interest
may be commenced by or on behalf of any employee or former employee with
respect to whom a disclosure is made by a legislative body in an effort to comply
with this section.

LH: 701 A _3g9
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Aalifornia Legislature

KEVIN SHELLEY

Majority Leadher

Date: March 10, 2000

To: Randy Lyman Fax: 415-255-8762

‘ju Phone:
From: Emilee Ford@ Fax: 916-319-2112

Phone: 916-319-2012

RE: Kevin Shelley’s Public Records Legislation

transfer $8.25 million in cash and morc than $300 million in assets. Under the merger
UCSF/Stanford Health Carc is cxpected to become the largest medical center on the West
Coast. (Chaptcr 925, Statutes of 1997)

AB 1234 -- Posting of Public Meétings on the Internet

Requires state bodies to provide mecting notices on the [nternet and to provide on written
meeting noticcs the websitc where Internel notices are available. (Chapler 393, Statutes of 1999)

SACRAMENTO OFFICLE « STATE CAPITOL « PO. BOX 289, SACRAMENTO, CA %4249-0012 « PHONE: (910} 119-2012 v FAX: (916) 319-2112
DASTRICT OFFICE = 4455 LOLIDEN GATE AVENUE, SUITE 14600, SAN FRANCECO, LA ST » PHIONE: [415) §57-2312 « FAX: {413) 557-117%
L-MAIL Kevin Shelley@aam.ca gov

e+ LH: 702 A _399

(800 BBE. 191,

Number of Pages Including Cover: 2 <
Comments: Here is some information on two past-bills that Kevin has worked z
on. The second page is a fact sheet for his current legislation on public records. z
Let me know if you need anything else (1'm filling in for Tracy and Ryan this g
afternoon!) "
. AB 1601 - Open meetings & Records for UCSF ;:
Establishcs open meetings and records disclosure requirements for UCSF/Stanford =
Hcalth Care. Under the terms of the merger, the University of California will contribute Ny
one-hall’ of UCSF/Stanford Health Care’s equity and assets through the privatization of :'::.
the UCSF Medical Center and affiliated hospitals. The University of California will also o H

L]
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Qalifornia egislature

KEVIN SHELLEY

Maiority Leader

T STAp,

AB 2799 (Shelley)
California Public Records Act

Timely responses to public records reguests:

» AB 2799 states that no public agency shall delay the inspection or copying ol public
records. Current law prevents public agencics from “obstructing™ inspection, which does
not adcquatcly ensure a imely response to a pubhic records request.

Electronmic Copies of Public Records

e AB 2799 also requires a public agency to make copics of public information available
clectronically (on a diskette, usually m Word or WordPerféct format). The electronic
copy shall be the form that the agency uses, not the choice of the requestor.

« This provision makes information more accessible to the public and prevents agencies
from “burying” important information in mounds of paperwork.

Balancing Test

¢ AB 2799 requires an agency wishing 1o withhold information Lo prove that the pubhc
interest served by not releasing the record clearly outweighs the public mterest served by
disclosing the information.

e Currcnt law puts the burden on the individual 1o prove that the public interest 1s best
scrved by the release of information, creating a barrier (o the access of public
information.

SACRAMENTO OFFICE « SIATE CAPTTOL » PO, BOX %2849, SACRAMENTO, CA 942450012 = PHONE: (916) 319-2012 » FAX: (916} 319-2112
DISTRICT OFFICE = 455 GOVIEN GATE AVENUL, SUITE 14600, SAN FRANCISCQ, CA 94102 » PHONE: (415) 557-2312 = FAX: (d415) 557-1178

L-MAIL: Kevin Shelley@asm.ca. gov
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CHAPTER 2
Inspection Of Public Records
By Renee Nash

“In enacting this chapter. the Legislature, mindful of the right of individuals to privacy.
finds and declares that access to information concerning the conduct of the people’s
business is a fundamental and necessary right of every person in this state.” — California
Public Records Act, Government Code Section 6250.

PART I1:
THE CALTFORNIA PUBLIC RECORDS ACT

A. OVERVIEW OF THE LAW

In civics class in high school, vou leammed about the three branches of government: the
judicial, the cxecutive and the legislative. Though there arc vast amounts of records
creaied and maintained by all three branches, the public has a constitutional right of
access only to the records of the judicial branch. Public access to records of the legislative
and cxecutive branches of government 1s left generally to the discretion of cach state
legistature and the Congress. In California, all government agencics are subject to the
California Public Records Act, the topic of most of this chapter. Access to records of
federal government agencies is governed by the Freedom of Information Act, an
overview of which will be provided at the end of the chaptér. The chapter also contains a
brief discussion of the Legislative Open Records Act, which covers both houses of the
California Legislaturc.

B. GENERAL RIGHTS OF ACCESS

The policy underlying the public’s right to attend meetings of its elected and appointed
bodies also guarantees a ccrtain amount of access to records held or created by those
same government agencies — that is, the public has a fundamental right to oversee the
conduct of its government. The California Public Records Act {(Government Codc
Section 6250 and lollowing) is the instrument that provides the public in California with
the right to access records held by the state and all of its subdivisions. The California
Public Records Act (CPRA) governs the public’s right to access information from state
and local agencies, including cities and countics, school districts. municipal corporations
and any other boards or commissions that arc part of a covered political entity
(Government Code Scction 6252).

The CPRA, as noted above, does not cover the judicial branch of government. The
public’s right to access judicial records is discussed in Chapter 10. The CPRA covers
only government agencies, The law does not provide the public with the right to access
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records held by any other agency or cntity, including but not limited to, corporations.
private individuals and homeowners’ associations. The fact that an entity reccives some
government funding docs not subjcct it (o the provisions of the California Public Records
Act, The CPRA covers records heid or controlled by a government agency. This means,
for example, that a city could not avoid turning over a requested record by having the
mayor give it to a [ricnd to keep until the public interest in the record died down.

In practicc, the CPRA is one of the most imporlunl tools teporters have to gather
information about government. The CPRA creates a presumption Lhat all records held by
government are public. An agency rcfusing access to a requested record bears the burden
of providing legal justification for its decision (Government Code Section 6255). In
addition, when a request for records is denicd, the agency is required 1o provide the
requester with the name and ntle of the person or persons responsible for the decision to
deny access {Government Code Section 6257).

The CPRA providcs that all records “are open to inspection at all times duning the normal
office hours of the statc or local agency in question and that every citizen has a right to
nspect any record unless there is an exemption that allows the agency to withheld access
(Govermment Code Section 6253). This is the heart of the Act. A requester nced not
provide his or her name and is not required to state the purpose of the request. Also, cven
if there is an exemption that would allow the agency to withhold the record, in most cascs
they have the discrction to nonetheless releasc it. Be circumspect, therefore, when a
government official tells you, “T'd really like to give you the record, but it's cxempt.”

Certain state agencics are required to adopt rcgulations based en the CPRA to assist in
accessing records held by the agency. The public also has a statutory night to have a copy
of all disclosable public records. The agency may require payment of the direct costs of
duplication. If there is a dispute over whether a record or a portion thercof is public, 1t is
important to communicate that the state Legislaturc intended the CPRA to be construed
broadly in favor of access.

C. COVERED RECORDS

Records subject to public access under the CPRA “include(s) any writing containing
information rclating to the conduct of the public’s business prepared, owned, used or
retained by any state or local agency regardless of the physical form or characteristic”
(Government Code Section 6252[d]). “Wntings” are further defined to include items such
as maps, prints, disks or any other medium that contains information accessible under the
CPRA. Records held electronically have become the focus of increased debate over the
last several years as govermment agencies rely more and more on computers for the
creation and storage of records. Issues surrounding the right to access records held in
computer form will be discussed in more detail below,
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Therc arc many instances when a record will contain some information that is exempt
from disclosure under the CPRA and some that is not. In these situations, the agency is
not entitled to merely deny access to the entire record. Government Code Scetion 6253
provides that “[alny reasonably segregabie portion of a record shall be provided to any
person requesting such record afler deletion of the portions that are c¢xempt by law.”
Therefore, when an agency rejects a request for a record based on the fact that the record
contains somec exempt material, it is important to determine just how much of the
information is in fact exempt. Where it would not be too onerous a task, the agency is
required to scgregate or redact the exempt information from the rest of the record and
provide you with the remainder. Whether a request is onerous is clearly a question of fact.
Removing one paragraph from a 10-page report would clearly not be oncrous. Removing
a sentence from cvery paragraph of a 300-page report may or may not be considcred
onerous.

PART 1I:
PHYSICALLY ACCESSING RECORDS

Al COMPUTERIZED RECORDS

“Records™ subject to disclosure under the CPRA are defined to include any physical
recording of information, whether it be by photograph, handwritten or typewritten note,
map or disk. Anyone making a CPRA request will normally receive an exact copy of the
record (unless portions thereof are redacted, as discussed below). Under Government
Code Section 6253, howcver, when a person makes a request for data contained in
computer format, the issue of whether the agency has the discretion to determine in which
form the information is provided, e.g., on disk, printed on paper or contained in a
software program. has been hotly debated. The problem this often presents is that an
agency can cffectively frustrate a public records request by providing the requested
records in a form that is extremely difficult and cumbersome to use. This issue was the
subjcct of a lawsuit, Powers v. City of Richmond, 33 Cal App.4th 1347 (1994).

The plaintiff in Powers made a CPRA request to the city of Richmond for records of
certain expenditures made by the city. Records of cxpenditures were maintained by the
city in computer form. The city responded to the request by providing the plaintiff with a
printed check register, listing all checks written by the city during the fiscal year. It
consisted of several thousand computer-generated pages of intormation that did not
separatcly categorize any of the expenditures. The plaintift argued that the city could
casily have provided the requested information in a readable form merely by pushing a
few buttons on thc computer, Both the trial court and the court of appeal denied the
plaintiff’s request that the city provide the rccords in a more usablc form, ruling that
public agencies are required only to provide the public with records that already exist and
are not required to create new records, no matter how simple the process would be.
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As of the datc of the publication of this handbook, CNPA is sponsoring legislation thar
would require that a request for an electronically held public record be provided in an

electronic format.
B. COSTS OF DUPLICATION

Unfortunately, many government agencies look at the CPRA as a burden rather than as
part of their responsibility to serve the public. As a result, somc agencies have tried to
cither deter record requests or profit from them by charging high copying retricval costs.
However, under Government Code Section 6253, government agencies must make
records availablc “upon payment [of] fees covering direct costs of duplication or a
statutory fee, if applicable.” Because the section only provides for a fee to cover the
actual cost to duplicate the record, the California Attorney General has interpreted this
fanguage to prohibit agencies from charging members of the public any cost associated
with retricving the record, i.e. the salary of a clerk who spends thirty minutes searching
for an archived record. When a requester asks to view, but not reccive a copy of a record,
the agency is prombited from charging any amount to comply with the request.

The position of the Attorney General was enhanced by the California Court of Appeal in
North County Parents Organization v, California Department of Education, 23 Cal.
App.4" 144 (1994). A parents group brought suit against the state after receiving a bill of
$126.50 for the copying of public documents. The bill was bascd on a per page charge of
25 cents, That charge included the cost of searching for the requested records. The court
rejected the charge for the retrieval of records, holding that the state was limited to
recovering the “direct cost of duplication,” which it defined as “the cost of running the
copy machine, and conceivably, also the expensc of the perSon operating it.”

In a letter opinion, the California Attorney General has opined that the direct costs of
duplication include the pro rata salary of the employce making the copies as well as the
cost of utilizing the machine. Once again, however, the opinion said that costs involved in
retrieval of the records are not recoverable by government agencies.

What is recoverable, therefore, is the cost of running the duplicating machinc. What also
may be recoverable is the cost of the staff time spent making the copies. Time spent
retricving rccords, however, is never recoverable. Legislation sponsored by CNPA and
signed into law in 1998 also clarifies that a member of the public, including a member of
the media, has the right to make his or her own copics with a portable copy machine:
“nothing in this chapter shall be construed to permit an agency to obstruct the inspection
or copying of public records” (Government Code Section 6253(d). In sum. if you get a
bill for fulfillment of a CPRA request that seems large, ask the agency to itemize its
costs.

PART III:
TYPES OF EXEMPTIONS
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As outlined above, the heart of the CPRA provides that the public has the right to inspect
and copy records held by its government agencies unless an exemption applies.
Remember that the burden is on the agency wishing to deny access to provide the legal
basis for its position. Nonetheless, it is important for any reporter o be as familiar as
possible with the excmptions. There are two categories of exemptions under the CPRA.
The first category is the general exemption that captures any type of record that falls
within the statutory definition. The second category is specific exemptions. These arc
statutory provisions that exempt certain classcs of information from disclosure. These
exemptions are explored in detail below. Additionally, it is important to understand that
while certain exemptions are listed within the CPRA (most in Government Code section
6254), there also are hundreds of cxemptions that are described in other code sections
outside the CPRA.

Finding the specific excmptions under California law has, in the past, been a nightmare
for both record holders and record requesters. Recent legislation has attempted to identify
and alphabetically categorize exemptions that arc contained in statutes outside of the
CPRA. These exemptions are now listed in Government Code section 6275. The listed
statutes cover everything from the location of Native American bural grounds to the
results of AIDS tesis.

A, GENERAL EXEMPTIONS

As has already been mentioned, there are literally hundreds of specific laws exempting
specific records or types of records from public access under the CPRA. Tn addition to
these specific laws, however, there also are a series of what-are often referred to as
“general exemptions™ that could theoretically be invoked by a government agency to
deny or atternp! to deny access to any record or a portion thereof. Since agencies use
these exemptions so often in defending their decision to deny access, it is essential that
journalists understand the boundaries of thesc cxemptions so that they know when
agencies are attempting to stretch the exemption beyond its intended purpose. There are
five of these so-called general exemptions, each of which will be discussed in detail
below.

1. Personnel Records

One of the most cited exemptions used to deny access to government records is the so-
called “personncl record” exemption. The specific code section, Government Code
Section 6254(c), reads as follows: “personncl, medical, or similar files, the disclosure of
which would constitute an unwarrantcd invasion of personal privacy.” It is the
terminology selected by the Legislature in enacting this section that causes some agencies
to attempt to use it in a manner that is broader than was originally intended. For one
thing, agencies often will cite this exemption to withhold any record that is contained in
an employee’s personnel file, regardless of the subject of the record and regardless of
whether it is also kept in another location. In sum, an agency cannot deny access to 2
record by merely placing it into the personnel file of one of its employees.
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What the exemption does allow is the withholding of information concerning the intimate
details of a person who is a subject of the record, no matter how the record is classified or
where it is kept. The statute does mot provide a general exemption for all “personnel
records™ of public employees. This was clarificd in 2 1985 opinion by the California
Attorney General, which concluded that records showing the amounts and reasons for
performance bonuses given to city employees were not exempt from disclosure under the
CPRA, 68 Ops. Cal. Arty. Gen. 73 (1985).

In order to determine whether a particular record is exempt under Section 6254(c), the
following analysis should be used: (1) does the record associate the person in question
with an aspcct of the individual’s personal life rather than with the business of the public
agency or the individual’s performunce as a government employee?; and (2) would
release of the information constitute an unwarranted invasion of personal privacy? Both
questions must be answered 1n the affirmative for the exemption to be applicable. Also
remember that the burden to justi{y withholding a record or a portion thereof lies with the
agency seeking to deny access; 1t 1s not a sufficient justification merely (o label the filc a
“personncl record.”

The first question involves looking at the type of information that is being sought. For
examplc, marital status, the number or legitimacy of children, medical conditions, welfare
payments and religion are all ¢xamples of information that relates to aspects of the
individual’s personal life. On the other hand, information such as an individual’s
qualifications, employment background, education and similar information that relates to
the individual’s public function is generally public inférmation. For example, most
information containcd in a resume should be a matter of public record.

A common sccnatio under which agencies scek to invoke Government Code Section
6254(c) involves salaries of public employecs. While most agencies admit that salaries of
public employces are matters of public record, many take the position that they are only
requircd to disclose the “salary range” for the particular position rather than the exact
salary of particular public employees. Although therc are no appellatc court decisions on
point in California, there are a number of recent superior court decisions on point in
California requiring disclosure of records of public employees’ compensation. For
example, in 1993 a supcrior court judge in Tulare County ordered the City of Visalia to
turn over records of specific salaries to the Visalia Times-Delta. The city argued that
because saluries are based on merit, disclosing precise salaries would be tantamount to
disclosing performance ratings of individuals which, the city argucd, would constitute a
clearly unwarranted invasion of privacy. In rejecting the argument, the judge wrote:
“[u]nder this logic, almost the eatirc file of a city employee should not be disclosed
because the contents arc ‘personal’ matters. Such an all or nothing approach has been
disapproved by the courts.”

In addition to specific records of compensation, employment contracts of pubiic
employees are expressly a matter of public record pursuant to Government Code Section
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6254.8, which provides that “[e}very employment contract between 4 statc or local
agency and any public official is a public record.”

2. Preliminary Drafts

Under Government Code Section 6254(a), preliminary drafls, notes, interagency or intra-
agency documents or other records that are not retained by the public agency in the
ordinary course of the agency’s business are cxempt from disclosure, but only provided
that the public intcrest in exempting thosc records from disclosure “clearly outweighs”
the public’s interest in disclosure. Broken down, this exemption requires that the agency
seeking to withhold the record make three separate showings: (1) the requested records
are notes, drafls or memoranda; (2) the record is one that the agency would not normally
retain in the ordinary coursc of busincss; and (3) the public’s interest in disclosing the
record clearly outweighs the public interest in making the record public.

Keep in mind that when a denial of a request for records is made and this section of the
CPRA is cited, a good way to check on the agency’s assertion is to ask for similar
documents from other time periods or related to other projects. If those arc produced, it
may mean that the agency retains that type of record m its ordinary coursc of business.
Remember as well, as with all of the exemptions, the burden to justify rejection of a
rcquest is with the agency, which must show that all the clements of the exemption apply.

In the event the agency denies a requested record, in addition to sending the model formal
request letter contained in Appendix F of this book, it also may be helpful to cite a court
decision that supports your position (this is true of all of theexcmptions). For example, in
Citizens for a Better Environment v. Department of Food and Agriculture, 171 Cal.
App.3d 704 (1985), with respect to preliminary drafts, the court said that if the record in
question 1s the type that normally would be kept on file (cither in physical form or on a
computer), the record must be provided to the requester without regard to the other two
clements containcd in the statute. Thus, because the agency has the burden to prove all
the elements of the exemption apply in order to withhold the record, once 1t fails to prove
one element, the record must become public.

The court in Citizens for a Better Environment also said thar if the requested records
contain mere raw material that would be disposcd of once some final product is prepared,
the record’s “recommendatory” portions, if any, may be withheld, but the factual portion
of the record must be disclosed. For cxample, suppose a city planning department
conducts a survey and concludes that there are 4,000 homeless people in the city. If, ina
draft report on the survey, the department recommends the city contribute money toward
construction of a homeless shelter, the factual finding of 4,000 homeless people must be
disclosed, but if the draft is discarded, the recommendation for a shelter may not be
disclosable (at least from that report).

3 Pending Litigation / Attorney-Client Privilege
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The CPRA contains two provisions that exempt from public disclosurc certain records
prepared by or for attorneys. The first exemption covers records that are considered
“privileged” under the California Evidence Code. The second covers matters that are
related to “pending” litigation.

a. Pending litigation

Government Code Section 6254(b) exempts from disclosure *“{rlecords pertaining to
pending litigation to which a public agencey is a party — or to formal claims made against
the govemment agency — until the pending litigation or claim has been “finally
adjudicated” or otherwisc settled. This means that either the case has been settled, a jury
has reached a verdict or a judge has reached a verdict or dismissed a suit. The only
records exempted under this section arc those created after the nitiation of litigation,
For example, if a city decides to sue a contractor for poor work on a project, the original
contract between the city and the contractor are sull subject to public inspection, but a
memorandum writlen by the city attorney cxplaining why she thought the contract was
breached would not be public. The exemption also encompasses claims filed against a
government agency by a private individual or organization.

In general, records that were created prior to the filing of a claim or lawsuit against a
public agency are not exempt from disclosure despite their relationship to the litigation,
unless the record or records in question are covered by the attorney-client privilege. This
position was made clear by the California Court of Appeal in Fairlev v. Superior Court of
Los Angeles County, 66 Cal.App.4® 1414 (1998), which held that the CPRA’s pending
litigation exemption applics only to documents or other records prepared for use in
litigation. In order to qualify under this category, the record must have becn created by
the agency in response to the filing of a specific lawsuit. As a result, the fact that the
requested record “is involved in litigation™ may not be sufficient to allow the agency to
withhold the record. Try to determine when the record was prepared and exactly what it
contains. If the record was created prior 10 any legal action it is subject to public review
absent the application of another cxemption.

The Califomnia Court of Appeal, in Poway Unified School District v. Superior Court of
San Diego County, 62 Cal. App. 4" 1498 (1998), held that a claim form submitted by a
minor to a public school district under the California Tort Claims Act, is subject (o
disclosure under the CPRA. The exemption for pending litigation, the court said, was not
applicable, since the claim had yet to ripen into a lawsuit.

b. Attorney-client privilege

Also exempt under the CPRA are records the disclosure of which would violate the
California Evidence Code’s provisions goveming privilege. In general, the Evidence
Code allows a privilege for confidential communications between a lawyer and his or her
client, which in the case of the CPRA would be the public agency that he or she is
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representing either through a private firm or as an agency employee. The California
Supreme Court ruled in Roberts_v. Citv of Palmdale, 5 Cal.4" 363 (1993), that the
attorney-client exemption covers communications that are made pursuant to pending
litigation as well as those which arec not: “The attorney-client privilege applies to
confidential communications made within the scope of the artorney-client relationship
even if the communication does not relate to pending litigation; the prvilege applies not
only to communications made in anticipation of litigation, but also o legal advice when
no litigation is threatened.” Also protected from disclosure under the CPRA is the so-
called “attorney work product,” which covers the research, impressions and conclusions
of an altorney concerning a matter relating to the agency.

c. Scttlement agreements

Parties to litigation often will attempt to keep the terms of the scuticment of their case
confidential (this generally is desired by the govemment agency to avoid having to
defend against meritless claims). When onc of the parties to the casc is a government
agency, regardless of the type of case, the courts have said that the terms of the scttlement
are a matter of public record pursuant to the CPRA, Register Division of Frecdom
Newspapers v. County of Orange, 158 Cal. App.3d 893 (1984). Access to scttlement
agrcements contained in court records is discussed in Chapter 10. However, the agency

itself is rcquired under Register Division of Freedom Newspapers to provide the terms of

the settlement agreement cven if the agreement also is filed with a court.

d. Legal billings

One scenario under which the attomey-client privilege is often asserted 1s when a request
is made for legal bills paid by a government agency to a private law firm. Many small
agencies, particularly special districts, do not have large staffs and generally contract with
a private firm to provide legal services. Even large cities and counties will sometimes hire
a private attorney to litigale a particularly complex case. The problem arises when a
member of the public wants to find out how much the agency is paying the law firm.
Most agencies that receive requcests for rccords of amounts paid to law firms under the
CPRA take the position that the bills are excmpt from disclosure under the attorney-client
exemption. Many times they argue that because bills generally contain a description of
the work performed, disclosure could prejudice the agency’s position with respect to their
legal adversary. Some agencies have argued that merely releasing the amount of monies
expended could, n particular cases, prejudice their position,

CNPA's position is that legal bills, like other records held by government agencies, are
presumptively a matter of public record. While there may be portions of the bill that
could prejudice the agency, the burden is on the agency to demonstrate that fact and
redact those portions of the record before providing the remaining portions to the
requester. Simply put, unless the information in the bill would prejudice the legal position
of the agency in the case, it must be released. As a general rule, the amount of the bill
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always should be a matter of public record. There are no cases in which a court has
allowed agencies to withhold such information.

4, Deliberative Process / Executive Privilege

The so-called “deliberative process privilege™ or “executive privilege” exemption to the
CPRA is a judicially created exemption arising out of Government Code Section 6253,
which authorizes public agencies 1o withhold records when, “on the facts of the particular
case, the public interest served by not making the record public clearly outweighs the
public interest served by disclosure of the record.” This exemption to the CPRA,
discussed by the Califorma Supreme Court, allows administrative agencies to withhold
materials reflecting the deliberative process or policy-making processes of executives.
This exemption was [irst recognized in Times Mirror Co. v. Superior Court, 53 Cal.3d
1325 (1991).

In 1988, a reporter for the Los Angeles Times made a CPRA request to then Governor
George Dcukmejian for copies of his appointment schedules, calendars, notebooks and
other records listing the activities of the Governor from the time he took office until the
date of the request. which covered a period of approximately five years. The Governor
rejected the rcquest, citing among his reasons Government Code Section 6255. The
California Supreme Court eventually ruled that the public was not cntitled to the
requested records.

In addition to concerns about physical secunty, the governor argued that releasing records
of people with whom he had met would hinder the decisiofi-making process of his office:
“Routine disclosures of the identities of the persons with whom the governor meets,” he
argued, “would inhibit the deliberative process, in some instances by discouraging
persons from attending meetings, in others by leading to unwarranted inferences about
the subject under discussion.” In addition, the governor argued that although calendars
and schedules contain “facts™ rather than opimions, they necessarily reflect the govemor’s
“deliberative judgment” as to those persons, 1ssues or events he considers to be important
enough to occupy his time. Thercfore, the governor claimed, the disclosure of his
calendars and schedules could substantially impair the quality of his decisions and the
decision-making process of his office.

The Supreme Court also noted that the federal Freedom of Information Act (FOILA)
provides an cxcmption for records that constitute so-called “‘executive privilege.” Noting
that the courts are guided in their interpretation of the CPRA by the FOIA, the Supreme
Court concluded that the Congress must have adopted the privilcge in order to guarantce
full and frank discussions by decision-makers, thercby thcorcetically leading to better and
more informed decisions by governunent officials.

The Times Mirror decision was later relied on by the California Court of Appeal, in
Rogers v. Superior Court, 19 Cal. App.4™ 469 (1993), when it rejected the request of a
columnist for The Burbank Leader for access to records of telephone calls made by city
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council members from city-owned cellular phones and home offices over a one-year
period. The court said the records were exempt from disclosure pursuant to the
dcliberative process privilege: “Disclosure of the records sought will disclose the
identities of persons with whom the government official has consulted, thereby disclosing
the official’s mental process,” the court wrote.

The question that follows Times Mirror and Rogers is how far the deliberative privilege
will be applied by the courts in future cases. The rationale for the privilege is o allow
records associated with the decision-making of government officials to be exempt in
order 1o avoid inhibiting that process. This rationale, however, seems inconsistent with
the underlyving goal of the CPRA, which is to allow thc public to bettcr oversee and
participate in the decision making of its government.

5. Public Interest Exemption

Government Code Section 6255 allows public agencies to withhold records when, “on the
facts of the particular casc, the public interest served by disclosure clearly outweighs the
public interest served by disclosure of the record.” This section requires the agency
wishing to withhold the rccord to balance the interests of the public in releasing the
information and the interests of the public m Keeping the information private. Each
request for records must be examined separately according to the particular facts. A
person requesting a record who encounters a section 6253 denial of access should press
the agency to fully articulate the public interest served by nondisclosure. The following
California cases illustrate how this exemption and the balancing test have been

interpreted. y
a. Government interest cannot be speculative

In Uribe v. Howie, 19 Cal. App.3d 194 (1971), an agricultural field worker whao suffered
symptoms associated with potential pesticide misuse sought access to pest control
operator reports from the local county Agricultural Commissioner. The county refused to
release the reports claiming the public interest in withhelding the record -- that future
reports would be unreliable if the operators kncw details of their pesticide mixtures would
be open to their compctitors — clearly outweighed the public interest in providing the
information to the sick worker.

The California Court of Appeals, which ordered the rclcase of the information, said the
public interest in disclosure was to ensure that the worker obtained adequate medical care
and the tremendous utility of the information in a general study of the effects of
pesticides on humans. The court found the public interest in disclosure was not clearly
outweighed by the speculative concerns of the county.

b. Right to personal information
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In Johnson v. Winter, 127 Cal. App.3d 435 (1982), the petitioner initially had been
rejected in his application to a county shenffs office for status as a special deputy, but
after protest was granted the status. He then sought to obtain the file compiled on his
application to determine why at first hc had been rejected. The public interest in
nondisclosure was identificd by the sheriff as being able to protect the ability of his office
to continue to gather candid and useful information used 1o make emplovee cvaluations,
especially from confidential sources.

The public interest in disclosurc cited by the California Court of Appeal, which ordered
release of the report, was that the applicant has a right to know what information had
been compiled about him or her and also that the public has a strong interest in knowing
how its government agencies exercise their discretion in making certain types of
decisions.

c. Potential for abuse of records

In Eskaton Montercy Hospital v. Mvers, 134 Cal. App. 3d 788 (1982), a group of
hospitals that had been determined by the Department of Health Services to be out of
compliance with Medi-Cal sought to obtain the department’s fiscal audit manual. The
hospital argued the public had a strong interest in knowing how an agency was exercising
its discretion. The California Court of Appeal, however, ruled that the public’s interest in
disclosure of the manual was clearly outweighed by the public interest in not allowing
Medi-Cal providers to circumvent governing regulations by using the audit magual as a
guide for “mampulating cxpenditure itemizations.”

d.  Monitoring government

Another justification advanced for uondisclosure of records is that the request is so
voluminous it would resuit in inordinatc time and costs to gather and segregate the
requested record, as in ACLU v. Deulanefian, 32 Cal.3d 440 (1982), where the plaintiffs
sought to inspect forms contaimng information gained from law cnforcement
surveillance, which were maintamed by the state attorney gencral. In CBS v, Block, 42
Cal App. 3d 646 (1986), the California Supreme Court ruled that applications to carry
concealed weapons are a matter of public record based upon the importance of the
public’s intcrest in overseeing how such permits are being dispersed.

In New York Times Co. v. Goleta Warter District, 218 Cal. App.3d 1579 (1990), the
Santa Barbara News-Press sought a list of water district customers who had cxceeded
their maximum allowed usage of water under a rationing program. The newspaper argued
that public access to the list of violators would provide incentive to comply and ensure
that the agency was properly enforcing the provisions of the ordinance. The wial court
ruled that disclosure would invade the privacy of residential customers. Despite concerns
over privacy, the California Court of Appeals ruled that the privacy interests of the
customers did not outweigh the right of the public to review the government’s conduct.
In this case, the ncwspaper wanted to determine how well the water district was enforcing
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the regulations against cxcessive water usage in a time of drought. The court also rejected
as “mere assertion” the concern posed by the district that customers whose names were
published could be subjccted to physical harm.

Every assertion of the scction 6255 exemption should be analyzed on a casc-by-case
basis. Requesters should articulute the strongest possible public interest that would be
served by releasing the records. In addition, changes in time and developments in
technology may affect the outcome of the balancing test analysis, For example, while the
request for records in ACLU was rejected because of the time and cost involved, it may
be that better computers and new software now make such a request reasonably easy to
satisfy.

B. LAW ENFORCEMENT RECORDS
i. Investigatory aad Arrest Records

Nowhere in the CPRA 1s the public’s right to access important government records more
limited than when it comes to records of arrests or reports of criminal activity. Over the
last decade, the public’s already limited rights have been turther eviscerated by court
decisions and the California Legislature despite strong pressure from the media and
public interest groups.

As of July 1, 1996, Government Code Section 6254(f) was amended to limit the number
of people who have the right to access law enforcement information under the CPRA. In
order to access such information, the amended law now requires that the requester declare
“under penalty of perjury that the request is made for a scholarly, journalistic, political, or
governmental purposc, or that the request is made for investigation purposes by a licensed
private investigator . . ." The purpose of this statute was to limit commercial use of the
information. The law also provides that “addrcss information obtained pursuant to this
paragraph shall not be uscd directly or indirectly to sell a product or service to any
individual or group of individuals,” California Government Code Section 6254(f)(3).

However, the constitutionality of disallowing access to law enforcement information
because the information is to be used for a “commercial purpose” was challeaged in
federal court. In United Reporting Publishing Corp. v. Los Angeles Police Department,
146 F.3d 1133 (1998), a company that sold the names of recent arvestees to its clients
brought suit in federal court alleging that its constitutional rights were being violated. The
federal court of appeals agreed with the company’s argument that it is a violation of the
First Amendment to treat commercial speakers differcntly than non-commercial speakers.
“It is not rational for a statute which purports to advance the governmental interest in
protecting the privacy of arrcstees to allow the names and addresscs of the same to be
pubhished in any newspaper, article, or magazine in the country so long as the information
is not uscd for commercial purposes,” the court wrote.
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The precise issue is whether it is constitutional to treat commercial users different than
the other classes of users cnumerated in the statute. The United States Supreme Court
recently agrecd to review the case after the statc of California appealed the appellate
court’s decision.

a. Incident reports

Assuming that the requester is among the group of acceptable requesters, the statute then
enumerates the specific information thesc requeslers are entitled 1o receive: “the names
and addresses of persons involved in, or witnesses other than confidential informants to,
the incident, the description of any property involved, the date, time, and location or the
incident, all diagrams, statements or the parties involved in the incident, the victims of an
incident, or an authorized representative thereof, and any person suffering bodily injury
or property damage or loss, as the result of the incident caused by arson, burglary,
carjacking, vandalism, vehicle theft, or a crime as (described in another scetion), unless
the disclosure would endanger the safety of a witness or other person involved in the
investigation, or unless disclosure would endanger the successful completion of the
investigation or a rclated investigation.” The scction further provides that it does not
require the release of all or a portion of investigatory files “that reflect the analysis or
conclusions of the investigating officer.”

b. Arrest reports

With respect to persons arrcsted, Section 6254(f)(1) requires the release of “[t]he full
namc and occupation of every individual arrested by the agéncy; the individual’s physical
description including date of birth, color of eyes and hair, sex, height and weight, the time
and datc of the arrest, the time and date of booking, the location of the arrest, the factual
circumstances surrounding the arrcst, the amount of buil set, the time and manner of
release or the location where the individual is being currently held, and all charges the
mndividual is being held upon, including any outstanding warrants from other jurisdictions
and parole or probation holds.”

c. Complaints for assistance

Government Code section 6254 (f) requires disclosure of the following information:
“[T]he time, substance, and location of all complaints or requests for assistance received
by the agency and the time and nature of the response thereto, including, to the extent the
information regarding crimes alleged or committed or any other incident investigated is
recorded, the time, date, and location of occurrence, the time and date of the report, the
name and age of the victim, the factual circumstances surrounding the crime or incident,
and 4 general description of any injuries, property, or weapons involved.”

The law further allows agencics to withhold the names of victims of specified sexual
crimes either at the request of the victim or, if the victim is a minor, at the request of the
victim’s parent or guardian. The full text of the CPRA, published in Appendix B of this
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book, includes a complete list of the offenses that exempt the above information from
disclosure. The mere fact that the victim is a minor does not by itself allow the police 10
withhiold his or her name. The crime must be onc of those specified above.

Of coursc as with most other types of government records, agencies may release more
information than is required by law. And, in many jurisdictions, police departments make
face sheets available to the media for review on a daily basis. In most circumstances, it is
when the police want the assistance of the public in finding a suspect or solving a crime
that additional information, such as photographs, is provided to the media.

As with other requests for information under the CPRA, the agency in question bears the
burden of establishing a legal justification for the refusal to disclose any of the
information delineated above. Each piece of information that is considered public must be
cousidered separately. For example, if the police are justified in not disclosin g the name
of the victim because to do so would endanger his or her life, that docs not by itself
Justify a refusal to disclose other public information regarding the incident.

It the information requested is not listed above, the public may have no right to demand
its disclosure, even after the investigation is complete. That was the ruling of the
California Supreme Court in Williams v. Superior Court, 5 Cal.4™ 337 (1993). The case
arose when deputies in thc San Bernardino County Sheriff's Departinent searched the
home of a suspected drug dealer. The resident was severely injured by deputies during the
search, which failed to turn up any illegal substances. The department then launched both
admimistrative and criminal investigations into the incident. The two deputies involved
were eventually disciplined although ncither was convicted of a criminal offense.

The Victorville Daily Press filed a lawsuit under the CPRA after then-sheriff Dick
Williams refused 1o release the administrative and investigatory records of the incident.
The Supreme Court said it was confronted with two questions. The first was whether
investigatory records remain confidential indefinitely or whether the public has a right to
see them after all proceedings in the casc had been completcd. Attorneys for the
ncwspaper argued that only “pending” investigation rccords should be exempt, and that
the records in the case should be released since all action against the officers had been
completed. The Supreme Court disagreed, saying, “we conclude that the exemption for
law enforcement investigatory records does not end when the investigation ends.”

The court in Williams was also quick to point out, however, that mercly stamping a file
as “investigatory” does not inevitably block public access: “It now appears to be well
cstablished that information in public files becomes exempt as investigatory only when
the prospect of enforcement proceedings becomes concrete and definite.” The second
major part of the Williams decision overturned an appellate court decision that had
limited the excmption from disclosure of investigatory records under the CPRA after
applying the standards in the federal Freedom of Information Act. Under FOIA law,
enforcement records cannot be withheld unless their release would harm one of the
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mterests specified in the Act, such as depriving the defendant of a fair trial or resulting in
an unwarranted mvasion of personal privacy.

Another decision to strike a blow against the public’s ability to access law enforcement
records was County of Los Angeles v. Los Angeles Superior Court (Kusar). 18 Cal.
App.4® 588 (1993), which held that the public’s right to access the information specified
under Section 6254(f) exists only so long as the request is “currcnt” and
“contemporaneous” with the creaton of the records. The court failed to define the term
“contemporancous,” although it is fairly clear from the opinion that the court believed the
public has a right to access mformation about recent incidents. Whether the term “recent”
means one week ago or one month ago is an issue that will have to be litigated in
subsequent cases. The decision by the California Court of Appeal, Second Appcllate
District, was not appealed to thc Supreme Court and covers only jurisdictions within the
Sccond Appellate District.

In the wake of the decisions in Williams and Kusar, the public's right to access
information contained in investigatory files is very limited and can be summarized as
follows: members of the public who meet the criteria for access have a right to any of the
information cxpressly mentioned in section 6254(f)(1) and (2), so long as the request for
information is contemporaneous with the events that are the subjects of the request and so
long as relcasc of the information would not place a witmess or victim in danger or
Jjeopardize the successful completion of the investigation; and information that is
confidential under provisions of 6234(f) remains confidential even after the investigation
1s complete.

Despite these rather severc limitations on the public’s right to access information about
law enforcement, remember that there are alternative means to the information in many
cases, including court records which, in criminal matters, often contain thc police and
arrest report n the court file. The public's nights to access court records are discussed
more fully n Chapter 10.

2. Accident Reports

The California Vehicle Code provides that accident reports are confidential. Under
Vehicle Code Section 20012, accident reports taken by the California Highway Patrol or
other law enforccment agencies are not subject to access under the CPRA and are
avatlable only to drivers or other parties who have a proper intcrest in the accident (this
would include an attorneyv representing one of the parties), including those who have
suffered property damage or face civi! liability as a result of the accident.

The statute also classifies as confidential reports that are “supplemental” to the accident
report to the extent for example, an arrest was made pursuant to an accident in which the
driver was alleged to bc driving under the influence, the arrest report would be
supplemental to the accident report and thercfore confidential. Under the CPRA,
however, much of the information contained in the arrest report may be a matter of public
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vecord -~ unless it would endanger a witncss or victim or jeopardize an investigation. It is
unclear how this potential conflict would be resolved if litigated. In practice, though,
most law enforcement agencies make accident reports, or the information therein,
available to the media,

3. Peace Officer Personnel Records/Citizen Complaints

California Penal Code Section 832.7 on its face appears to exempt from disclosure peace
officcr personnel records. The statute states that “peace officer personnel records . . . are
confidential and shall not be disclosed in any criminal or civil proceeding except by
discovery pursuant to Sections 1943 and 1046 of the Evidence Code.” As interpreted in
Bradshaw v. Citv of Los Angeles 221 Cal. App.3d 908 (1990), however, the statutc
applies only to litigation and does not precludc law enforcement agencies from releasing
nformation contained in a peace officer’s personne! filc.

In Bradshaw, a Los Angeles police officer was accused of misconduct after holding two
deputy shenffs at gun point for 30 minutes. The officer, Bradshaw, was administratively
disciplined by the Los Angclcs Police Department and then appealed that decision to the
Los Angeles Police Commission. The commission concurred with the findings of the
department. Afterward, one of the commissioners spoke with a member of the media and
disclosed information contained in Bradshaw’s personnel file. Bradshaw sued the city,
arguing that disclosing any information in his file violated his privacy rights and Section
832.7. The appellate court dismissed the lawsuit, holding that Section 832.7 does not
prohibit law enforcement agencies from releasing information contained in a citizen
complaint of officer misconduct. Rather, the court said, the statute limits only disclosure
of the information in criminal and civil cases. The only information that agencies are
prohibited from releasing, the court said, are thosc specific items set forth in the statute,
which includc the home telephone number and address of a police officer.

In its analysis, the Bradshaw court smid that legislative history indicates that Section
832.7 was enacted to solve the problem of plaintiff “fishing trips.” This happened when a
plaintiff in a civil case aguinst a police officer would, through discovery, attempt to
obtain the officer’s personnel filc, which might contain evidence of other complaints
against the officer, or other information such as psychiatric reports and disciplinary
actions.

While the Bradshaw decision makes clear that agencics have the discretion to release
information contained in peace officer personnel files, it did not compel it. However, in
New_York Times Co. v. Superior Court (Thomas), 52 Cal. App. 4* 97 (1997), the
California Court of Appeals ruled that names of law enforcement officers who fired shots
at a citizen were not privileged ot confidential under Section 832.7 and were required to
be disclosed to the Santa Barbara News-Press which made a CPRA request for the
officers’ names. In making its finding the court said,
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“News-Press is not seeking mformation relative to citizen complaints
against police officers. Nor is it seeking to obtain rcports on an internal
investigation concerning the misbehavior of a peace officer. Rather it
wishes the names of those deputies involved in the shooting. This
information may be readily provided by the sheriff without disclosure of
any part of the deputies’ personnel files. Disclosure, morcover, would
reveal no deliberative process of the investigation.”

Whether an item of information is subject to disclosure under the CPRA depends on the
nature of the information requested and the application of the other exemptions discussed,
including Government Code Section 6254(f). Unfortunately, Section 832.7 has been
misuscd by law enforcement agencies over the years to create a cloak of secrecy
surrounding citizen complaints of police misconduct. Whencver a member of the general
public registers a complaint with a law enforcement agency, that ageney is likely to place
all related records in the officer’s personnecl file, thereby prohibiting access to the file.
Most law enforcement agencies simply will not release information about officer
misconduct. However, if a joumalist carcfully crafls a request for certain information
(instead of the actual personnel filc or citizen complaint) the responding agency, pursuant
to New_ York Times (Thomas) and absent the existence of any other applicable
exemption, might be compclled to disclosc the information.

4. Campus Crime Reports

Education Code Section 67380 sets forth requirements for the disclosure of criminal
information and covers community collcges, California State Universitics and campuses
of the University of California, in addition to any postsecondary institution rccciving
public funds for student tinancial assistancc. The section requires thesc schools to
compile records of crime that involve violence, hate crimes, theft, destruction of property,
illegal drugs or alcohol intoxication. Subject schools are further required to make
information about all of the above crimes available within two business days aftcr a
request is made by a student, an applicant for admission, school employee or member of
the media, unless the information would be exempt under Government Code Section
6254(f).

Recent changes m federal law (20 U.S.C. 1001) now require that schools receiving
federal money make the same types of information set forth in Education Code section
67380 available to a requestcr within two business days after the request is made. Most
importantly, under the new federal law, the Family Educational Rights and Privacy Act
(FERPA) no longer prohibits the disclosure of the “final results” of disciplinary
proceedings involving crimes of violence or nonforcible sex offenses.

C. SPECIFIC EXEMPTIONS

The CPRA cnumerates many specific types of records that are cxempt from disclosure.
Additionally, Section 6254(k) exempts “rccords the disclosure of which is exempted or
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prohibited pursuant to provisious of federal or state law, including, but not imited to
provisions of the Evidence Code relating to privilege.”

Section 6234(k) embraces hundreds of exemptions found in other California stamres, In
breakthrough legislation enacted January 1, 1999, California has indexed all of these
exemptions within the provisions of the CPRA itself, thus allowing someonc scarching
for a record to more easily determine if there is an exemption, or, in a more likely
scenario, to respond to the denial of a request by showing that there is no applicable
exemption (Government Code scction 6275). Some of the more common statutory
exemptions include:

1. DMV Records — Residennal address records maintained by the Department of
Motor Vehicles were made confidential by legislation passed in 1989. Also exempt from
disclosure: records of drug or alcohol-related driving offense convictions more than five
years old (Vehicle Code section 1807.5); abstract reports showing blood-alcohol levels of
persons convicted of driving under the influence (Vehicle Code section 1804);
information in DMV rccords showing home addresses of legislators, law enforcement
officers and other public officials who have requested confidentiality (Vehicle Code
section 1808.4); and rccords of first offenses of drivers sentenced to traffic violator
schools (Vehicle Code scction 1808.7).

2. Appraisals — The contents of rcal cstate appraisals or engincering or feasibility
estimates and evaluations made for or by the state or local agency for property to be
purchased by the agency or considered for purchase by the agency (Government Code
section 6254[h]). B

3 Certain Tax Information — “Informaton required from any taxpayer in
connection with the collection of local taxes that is rcceived in confidence and the
disclosure of which would result in unfair competitive disadvantage to the person
supplying such information™ (Government Code section 0254[i]). Also specifically
exempt: income tax returns (Revenue and Taxaton Code section 19272); Franchise Tax
Board settlements with taxpayers providing tax reductions of less than $5,000 (Revenue
and Taxation Code section 19133); business information acquired by the Board of
Equalization (Revenue and Taxation Code section 15619); and real property ownership
statements (Govemnment Code scction 27280).

4. Rap Sheets — Under Penal Code sections 11075, 11105 and 13300 and rclated
sections, access to state and local rap sheets is restricted 1o those with an official purposc
for using thcm. Mere unauthorized possession of rap sheets 1s a crime. However, the fact
that you cannot get access to the official “rap sheet” does not mean that you cannot
legally determine the criminal record of a subject. Since most court records are open to
public inspection, an individual can usually determine whether someone is charged with
or convicted of a crime by looking under his or her name in county court records (please
see Chapter 10 for a tull discussion on judicial records).
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The limitation on this type of search 15 that each county will have rccords of only those
offenses for which the defendant was charged in that county. Sometimes convictions
from other counties or states can be accessed by carclul review of the docurnents, since
prior convictions may be used o seek enhancement by the prosecution and may be used
in probation reports to determine sentencing,

- Family Matters — Adoption records (Civil Code scetion 227); medical and family
information in birth certificates (Health and Safety Code scction 10125.5); and welfare
records (Welfare and lnstitutions Code sections 11478, 10850).

6. Education Records — K-12 pupil personnel records (Education Code sections
49073-76) [Note, however, that under Education Code section 48918(k) that records of
expulsions arc non-privilcged. disclosable public records]; and college and university
student personnel records (Education Code section 67140-47).

7. State Investigations and Awdits - State lottery security audits (Government
Code section 8880.46); information acquired in audits of lobbyists by the Franchise Tax
Board (Government Code scetion 90005); information acquired in investigations of state
departments; investigations of improper government activity (Government Code section
8547-8547.12); and inspection reports and deficicney lists compiled by the Departrnent of
Health Services concerning health facilities, until verified as received by the facility
{Health and Safety Code section 1280).

8. Crime and Law Enforcement - Mandated reports of suspected child abuse
(Penal Code section 11167.3); insurance company data provided to law enforcement
agencies in vehicle theft or insurance fraud investigations (Vehicle Code scction 10904);
and certain prison records (Penal Code section 2081.5).

9. Physical and Mental Impairment — Medical information aboul patients in
records of hospitals, doctors, and other health care providers (Civil Code section 56.10);
information submitied to the Department of Health Services in cancer reports from health
facilities (Health and Safcty Codc section 211.3); blood test and other public health
records identifying individuals tested for the AIDS virus (Health and Safety Code
sections 199.27-42, 1640 and following); patient records of drug abuse or treatment or
prevention programs (Hcalth and Safety Code section 11977); and mental health
treatment records (Welfare and Institutions Code section 4132, 5328).

10.  Confidential Submissions - The CPRA also excmpts from disclosure many
specific records that are “confidential submissions” made to government agencics on the
coudition that they remain confidential.

PART IV:
PROCEDURAL ASPECTS OF THE CPRA: MAKING A REQUEST AND
RESPONDING TO A DENIAL
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A. OBLIGATIONS OF GOVERNMENT AGENCIES

When making a request for a rccord under the CPRA, it is important to identify as
specifically as possible the record or records you want to review or copy. This includes
citing names, dates, locations or any other information that will assist the government
worker in finding the desired record. Government Code Section 6253 provides that when
a specific document (hat is not excmpt from disclosure has been requested, the public
agency in possession of the record(s) “shall make the records promptly available to any
person, upon payment of fecs covering direct costs of duplication, or statutory fec, if
applicable.” Tf there is a legitimate disputc over whether a record is covered by an
exemption, the agency is entitled to take up to 10 working days to cither provide the
requested record or provide the written grounds for its denial. It is important to remember
that the 10-day period is not intended and may not be used to delay access to records. In
other words, thc CPRA does not give agencies up to 10 days to provide records. If
agencies are capable of providing the requested record before the 10-day period cxpires,
the CPRA rcquires them to do so.

An extension of up to 14 additional days may be granted in the case of “unusual
circumstances” when the request is made in writing by the head of the agency.
Govermnment Code Section 6233(c) defines “unusual circumstances™ as (1) the need to
search for and collect the requested records from field facihties or other establishments
that are separate from the office processing the request; (2) the need to search for, collect
and appropriately examine a voluminous amount of separate and distinet records that are
demanded in a single request; or (3) the need for consultation, which shall be conducted
with all practicable speed, with another agency having a substantial interest in the
determination of the request or among two or more components of the agency having
substantial subject matter interest therein,

Remember, if only a portion of the records requested are decmed to be public records,
then the agency is required to segregate the cxempt from the non-cxempt material.

B. REMEDY FOR NONDISCLOSURE

When an agency has failed (o provide requested records within the statutory period or if
the rcquester is not satisfied with the agency’s proffered justification for non-disclosure,
Government Code Section 6259 provides that a petition requesting the records may be
filed in the Superior Court of the county of the agency that is the holder of the records.
The court will then cxamine the records in private and determine if the agency was
justified in withholding the records. If the judge determines that the records were
improperly withheld, he or she must order the agency to disclose the record to the
requester and to pay for the requester's court costs and reasonable attomey’s fees

(Government Code Section 6259).
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The prospect of being required to pay costs and fees to the requester is a good deterrent
for agencies that continuc to improperly withhold records. Even if the records are
voluntarily released before a judicial determination that the records are disclosable, the
plainuiff is entitled to attorney’s fces and court costs, Belth v. Gillespic, 232 Cal. App. 3d
896 (1991). Alternatively, if the court determines that the action filed by the requester is
without any legal foundation, the court may — but is not required to — order the plaintitf to
reimburse the agency for its costs incurred in the lingation.

If a judge denics a request to make a document public, the requester has the right to scek
an immediatc rchearing on the merits by an appellate court. This is significant because
public agencies could frustrate the purpose of the CPRA if they were allowed to withhold
a record while a case was on appeal, a process that often can take years.

C. SUMMARY OF RIGHTS

Under the CPRA, any person (natural, corporate, citizen or otherwise) has the following

rights:

1. To inspect (look at, or as the case may bc, listen to) any image writing or
technologically recorded or stored item containing information relating to the conduct of
the public’s business prepared, owned, used or rctained by any statc or local agency,
regardless of physical form or characteristics;

2. To be given access to public records at ali times during the normal business hours of
the applicable state or local agency; or, to be given legaljustification for a decision 1o
withhold any or all of the requested record based on one of the exemptions discussed
earlier;

3, To be given access to the requested record(s) or a justification for the refusal without
delay; and, 1n the cvent of a denial of access, to be promptly “notified of the agency’s
[decision] and the reasons therefor.”

4. To reccive promptly a copy of any record not exempt from disclosure upon payment of
fecs covering direct costs of duplication, or statutory fee, if applicable. If the agency does
not have legal justification to withhold the entire record, they have an affirmative duty to
segregate the disclosable from the cxempt portions of the record and provide the requester
with the disclosable portions thercof.

5. To be given a statement of justification for denial of the request no later than 10 days
from the date of the request or, in one of three unusual circumstances, within an
additional 14 working days. Any extension must be¢ explained to the requester in the form
of a written notice setting forth the reason for the delay and the date on which a
determination is expected to be dispatched.
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6. To challengc any refusal to grant access to, or a copy of, a record by seeking a court
order or a declaratory judgment from the superior court, which is requircd to sct pleading
deadlines and a heaning on the matter “at the earlicst possible time,” and to decide the
applicability of 4 prolfercd exemption by inspecting the record’s contents in chambers.

7. To obtain, in the event the superior courl determines (or the court of appeal if such
review is sought) that an agency improperly withheld records, court costs and reasonable
attorneys’ fees to be paid by the agency that wrongfully denied access to the records prior
to litigation.

PART V:
LEGISLATIVE OPEN RECORDS ACT

There arc two branches of government in Califorma whose records are not subject to the
CPRA: records of judicial proceedings held by the courts and rccords of the siate
Legistature. The rules governing access to judicial records are covered in Chapter 10.
Access 1o records of the California State Scnate and Assembly arc covercd by the
Legislative Open Records Act (Government Code Section 9070 and following). While
modeled afier the CPRA, the Legislative Open Records Act (LORA) gives the legislature
more discretion (o control the release of records than agencics subject to the CPRA.

A RECORDS COVERED

The Legisiative Open Records Act (LORA) covers “any writing prepared on or atter
December 2, 1974, which contains information relating to the”conduct of the people’s
business prepared, owned, used or retained by the Legislatre,” Government Code
Section 9072(c). Similar to the CPRA, the word “record™ is broadly defined to cover any
form of recorded information.

B. INSPECTION PROCEDURES

Similar to the CPRA, any member of the public has the right to inspect records that are
public under LORA during the normal office hours of the Legislaturc. Members of the
public also are entitled to a copy of a public rccord upon request and payment of a fee
established by the Legislature to cover the costs “rcasonably calculated to reimburse (the
Legislature) for its actual cost in making such copies available” (Government Code
Section 9073). By statute, the fee cannot exceed 10 cents per page.

Unlike the CPRA, however, members of the public have no nght to demand inspection
from any Legislative office. Under Government Code Section 9074, the Rules Committes
of each house of the Legislature or the Joint Rules Committee is considered to have
custody of all legislative records. Any request to inspect or copy a record must, therefore,
be made to one of the Rules committees. Once a request is made, the committee is
obligated to inform the requester “promptly” whether the record will be released. If the
committec decides to deny access, the requester must be given a wntten justification for
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the committee’s decision to withhold the rccord within four working days of the date of
the request. If a request is madc while the Legislature is not in session, the committee is
given up to 10 days to provide a written explanation of any denial.

C. EXEMPTIONS

The following is a hist of the rccords that are specifically excmpt from access under
LORA:

1. Prcliminary drafts, notes or legislative memoranda;

L]

Records pertaining to pending linigation to which the Legislaturc is a party or to
claims made aganst the Legislature until the claim or litigation has been finally
adjudicated or settled,

Rl

Personnel, medical, or similar {iles, the disclosurc of which would constitute an
unwarranted invasion of personal privacy provided that the Scnatc Committee on
Rules, the Assembly Rules Commitiee, or the Joint Rules Committee shali determine
whether disclosure of such records constitutes an unwarranted invasion of personal
privacy;

The phone records of legislators, with the cxception of the total charges incurred;

Records of locations at which legislators purchased gasoline, with the exception of the
total charges incurrcd; -

Records in the custody of the Legislative Counsel or in the custody of or maintained by
the majority and minority caucuses. LORA does provide, however, that records may not
be transferred to these places merely to avoid disclosure;

Correspondence to and from members of the Legislature and their staff,
Communications from private citizens to the Legislature; and

Reccords of complaints to or investigations conducted by the Legislature or relating to
security procedures of the Legislature.

Like the CPRA, LORA provides that records also may be withheld when, “on the facts of
the particular case the public interest served by not making the record public clearly
outweighs the public intercst served by disclosure of the record” (Govemment Code
Section 5074). |

D. REMEDIES

A member of the public who believes that he or she has been denied access t records in
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violation of LORA has the right to bring an actton for injunctive or declarative relief. A
court will then cxamine the requested record privately and detcrminc whether it must be
disclosed. An individual who is successful in such a lawsuil is entitled to be reimbursed
tor court costs and rcasonable attorneys’ fees. On the other hand, the state is entitled to
court ¢osts and reasonablc attorncys’ fees if the judge who reviewed the record makes the
determination that the lawsuit is “clearly frivolous™ (Government Code Section 3079).

E. ACCESS TO LEGISLATIVE COMPUTER DATABASE

In addition to LORA, a law passed in 1993 requires the Legislature to make the records
of all bill texts, floor and commutiee votes, analyses and veto messages available through
the Internet on a non-proprigtary computer network.

PART VIi:
THE FEDERAL FREEDOM OF INFORMATION ACT

A. INTRODUCTION

Although a thorough review of the Freedom of [nformation Act (FOLA)} is beyond the
scope of this book, there are several reasons why Calitornia journalists should familiarize
themselves with at least the basic provisions of the Act. First, many if not most
newspapers have at least one federal building, facility or installation wn their coverage
areas (e.g. national parks, military installations). Second, knowledge of how exemptions
from FOIA have been interpreted by the federal courts may help dictate how parallel
exemptions under the CPRA may be construed. -

B. SPECIFIC RIGHTS

FOIA requires all departments of the executive branch of the federal government to
provide public access to records that are not specifically exempt from disclosure. Some
records which are descriptive of the agency’s operating mission and structure, and any
changes thercin, must be published in the Federal Register (which is also open to
inspection under FOIA). Other records, typically tracing the development of the agency's
operating rules, procedurcs and opinions, must be made available for inspection and
copying in a public meeting room. Although the agency is allowed to charge a fec for
copying charges, il is not required to, so a waiver from such charges should always be
requested.

Congress amended FOLA in 1996 to acknowlcdpe the benefits associated with providing
public information about the federal government electronically. These FOLA
amendments, dubbed EFOIA, direct federal agencies to make public documents created
on or after November [, 1996 available electronically. The documents covered by
EFOTA may be accessed in established public reading rooms or, where available, online.
Kecep in mind that if an exemption applies to a paper document requested under FOIA it
will also apply to the electronic version requested under EFOLA.

%
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C.

EXEMPTIONS

FOTA has been extensively litigated since its inception in 1966, giving each of the nine
exemptions a rich and complex history of judicial interpretation. Congressional
amendments and executive orders have further added to the changing face of many of the
exemptions. Unlike the CPRA, FOIA has a mere nine exemptions. As they arc written,
however, these broad excmptions have the ability to cover a portion of or ail of a desired
record. Each is briefly described below.

1.

National Security and Foreign Policy Classified Data — Matters that are (a)
specifically authonized under criteria established by an Executive Order to be kept
secret in the interests of national defense or foreign policy; and (b) are so classified
pursuant to an Executive Order.

Tnternal Personal Data — Matters that are related solely to the internal personncl
rules and practices of an agency.

Data Exempt From Disclosure Under Other Statutes - Matters that are
specifically exempted from disclosure by federal starute, provided that such statute (a)
requires that the marters be withheld from the public in such a manner as to leave no
discretion to the agency on the issue; or (b) cstablishes particular types of matters to
be withheld.

Confidential Proprietary Data — Mattcrs that are trade secrcts, and commercial or
financial information obtained from a person that are privileged or confidential.

. Non-Discoverable Agency Paperwork — Matters that are inter-agency or intra-

agency memoranda or letters that would not be availabie by law to a party other than
somconc in litigation with the agency.

Personal Privacy Data — Matters that arc personne! and medical files, and similar
files the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.

Investigatory/LLaw Enforcement Records — Matters that arc investigatory records
compiled for law enforcement purposes, but only to the extent that production of such
records would: (a) interfere with enforcement proceedings; (b) deprive a person of a
right to a fair trial or impartial adjudication; (c) constitute an unwarranted invasion of
personal privacy; (d) disclose the identity of a confidential source and, in the case of a
record compiled by a cominal law enforcement authority in the course of a eriminal
investigation or by an agency conducting a lawful national security intclligence
investigation, disclose confidential information furnished only by the confidential

LH: 730 A-418



source; (¢) disclose investigative techmques and procedures; or (f) endanger the life
or physical safety of law enforcement personnel.

8. Financial Regulation Records -~ Muuters that are contained in or related to
examination, operating, or condition reports prepared by, on behalf of, or for the usc
of an agency responsible for the regulation or supervision of financial institutions.

1. Geological and Geophysical Data ~ Matters that are geological and geophysical
information and data, including maps conceming wells.

1. Although it is impossible o go into dctail in discussing any of these exemptions,
there is one case decided by the United States Supreme Court that is worth
mentioning. In that case, United States Department of Justice, et al. v. Reporters
Committee For Freedom of the Press et al., 489 U.S. 749 (1989), the high court
denied a media request for a “rap sheet” of a reputcd mobster. The court not only
concluded that release of the information would invade the subject’s privacy nights, it
also stated that rcleasing the information would not shed light on the workings of
government which, the court said, was the purpose of FOIA.

D. HOW TO REQUEST ACCESS TO FEDERAL RECORDS

If you arc uncecrtain about the specific kind of mformation that is held by a particular
agency, you can begin your search with the United States Government Manual, which
prints a list of all fcderal agencies, describes their functions and includes local or regional
addresscs and telephone nurmnbers. Most main branch hbraries will have a copy, or onc
can be obtained from the U.S. Government Printing Office in Washinglon, D.C. 20402.
Their web sitc can be contacted at www.access.gpo.gov. The Federal Information Center
also can be of assistance.

The next step is to determine the naturc of the mformation you are seeking as precisely as
possible. Determine the name of the agency and, if the agency has one, the name of the
freedom of information officer. If you have any difficulties, keep track of all the people
you have dealt with and send a formal written request for the record(s). The Appendix
contains a model letter which can be modified depending on the nature of your request.

Within 10 days of receipt of your letter, the agency is requircd to provide you with a
written response. 1f the agency is denying all or part of your request, it must cite the
specitic basis for the denial of cach record that is withheld and inform you ot your appeal

rights. If you wish to carry the matter further, see the sample FOIA Appeal Letter in

Appendix H.
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. ACLU v. Deukmejian: 32 Cal.3d 440, 184 Cal.Rptr. 840 (1982)

Belth v. Gillespie: 232 Cal. App.3d 896, 283 Cal.Rptr. 829, 19 Media L. Rep. 1250
(1991)

Bradshaw v. City of Los Angeles: 221 Cal. App.3d 908, 270 Cal.Rptr. 711 (1990)

CBS v. Black: 42 Cal.3d 646, 725 P.2d 470, 230 Cal.Rptr. 362 (1986)

. Citizens for a Better Environment v, Department of Food and Agriculiure: 171

Cal.App.3d 704, 217 Cal.Rptr. 504 (1985)
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22 Cal.Rptr.2d 409 (1993)
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Fairley v. Superior Court of Los Angeles County: 66 Cal. App.4™ 1414, 78
Cal.Rptr.2d 648, 67 Cal. App.4th 730A (1998)

Johnson v. Winter: 127 Cal.App.3d 435, 179 Cal.Rptr. 585 (1982)
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21, 17 Media L. Rep. 1773 (1990)
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15. Register Division of Freedom Newspapers v. County of Orange: 158 Cal.App.3d
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17. Rogers v. Superior Court: 19 Cal.App.4" 469, 23 Cal.Rptr.2d 412, 21 Media L. Rep.
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18. Times Mirror Co. v. Superior Court: 53 Cal.3d 1323, 813 P.2d 240, 283 Cal Rptr.
893 (1991)

19. United Reporting Publishing Corp. v. Los Angeles Police Department: 146 F.3d
1133, 26 Media L. Rep. 1915 (1998)

20. United States Department of Justice, ct al. v. Reporters Committee For Freedom of
the Press et al.: 489 U.S.749, 109 S.Cr.1468, 103 L.Ed.2d 774, 16 Media L. Rep.
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13.

CHAPTER 2 CITATIONS

Statutes

. California Public Records Act, Government Code Section 6250 et seq.: CA GOVT. s 6250,

West's Ann.Cal.Gov.Code §6250

California Government_Code Section 6252: CA GOVT. s 62352, West's Ann.Cal.Gov.Code
§6252

Cali ia Government Code Section 6235: CA GOVT. s 6255, West's Ann.Cal.Gov.Code
§6253

California Government_Code Scction 6257: CA GOVT. s 6257, West's Ann.Cal.Gov.Code
§6257

California Government Code Section 6233: CA GOVT. s 62353, West's Ann.Cal.Gov.Code
§6253

California Government Code Section 6232(d).: CA GOVT. s 6253(d). West's
Ann.Cal.Gov.Codc §6252(d)

California Government Code Section 6253(d): CA GOVT. s 6253(d), West's
Ann.Cal.Gov.Code §6253(d) -

Cahforma Government Code Section 6254: CA GOVT. s 6254, West’s Ann.Cal.Gov.Code
86254

California Government Code Section 6275: CA GOVT. s 6257, West's Ann.Cal.Gov.Code
86275

California Govermment Code Section 6254¢: CA GOVT. s 6254, West's Ann.Cal.Gov.Caode
§6254¢

California Government Code Section 6254 8: CA GOVT. s 6254.8, West's
Ann.Cal.Gov.Code §6254.8

. California Government Code Section 6234(a): CA GOVT. s 6254(a), West's

Ann.Cal.Gov.Code §6254(a)

California Government Code Section 6254(h). CA GOVT. s 6254(b), West's
Ann.Cal.Gov.Code §6254(b)
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14. California Government Code Section 6243(b): CA GOVT. s 6243(b), West’s
Ann.Cal.Gov.Code §6243(b)

15. California Government Code Section 6253: CA GOVT. s 6255, West’s Ann.Cal.Gov.Code
86255

16. California__ Government  Code Section  6234(f): CA GOVT. s 6254(f), West's
Ann.Cal.Gov.Code §6254(1)

17. California Government Code Scction 6254(1)(3): CA GOVT s 6254(f)(3), West's
Ann.Cal.Gov.Code §6254(f)(3)

18. California Government Code Section 6254()(1): CA GOVT. s 6234(f)(1), West’s
Ann.Cal.Gov.Code §6254(f)(1)

19. California Government Code Section 6234(£)(2): CA GOVT. s 6254(H(2). Wesl's
Ann.Cal.Gov.Code §6254(f)(2)

20. Califormia Vehicle Code Scction 20012: CA VEHICLE s 20012, West's Ann.Cal. Vehicle
Code §20012

21. Califomia Penal Code Scction 832.7: CaA PENAL s 832.7, West's Ann.Cul.Penal Codc
5832.7

22, California Education Code Section 67380 CA EDUC s 67380, West's Ann.Cal.Educ.Code
8567380

23.20U.S.C. 1001: 20 U.S.C. §1un

24, California Government Code Section 6254(k): CA GOVT. s 6254(k), West’s
Ann.Cal.Gov.Code §6254(k)

25. Califomia Vehicle Code Section 1807.5. 1804, 1808.7: CA VEHICLE ss 1807.5, 1804,
1808.7, West’s Ann.Cal.Vehicle Code §§1807.5, 1804, 1808.7

26. California Government Code Section 6254¢h): CA GOVT. s 6254(h), West's
Ann,Cal.Gov.Code §6254(h)

27. California Government Code Section 6254([): CA GOVT. s 6254(I), West's
Ann, Cal.Gov.Code §6254(1)

28. California Revenue & Taxation Code Sections 19272, 19133, 15619: CA REV & TAX ss

19272, 15133,15619, West's Ann.Cal.Rev. & T.Code §§19272, 19133, 15619.
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30.

31.

32.

33.

34,

36,

37.

38.

39.

40.

41.

42.

43,

- California Government Code Section 27280: CA GOVT. 527280, West's

Ann.Cal.Gov.Code §27280

Califorma Penal Code Scctions 11075, 11105, 13300: CA PENAL ss 11075, 11105, 13300,
West's Ann.Cal Penal Code §§11075, 11103, 13300.

California Civil Code Section 227: CA CIVIL s 227, West's Ann.Cal.Civ.Code §227

California Health & Safetv Code Section 10125.5: CAHLTH & S s 10125.5, West's
Ann.Cal. Health & Safety Code §10125.5

California Welfare & Institutions Code Scctions 11478, 10850: CA WEL & INST ss 11478,

10850, West's Ann.Cal. Welf. & Inst.Code §811478, 10850

California Education Code Sections 49073-76: CA EDUC ss 49073-76, West’s
Ann.Cal Educ.Code §849073-76

. California Education Code Sections 67140-47: CA EDUC ss 67140-47, West's

Ann.Cal.Educ.Code §§67140-47

California Government Code Section 8880.26: CA GOVT. s 8880.26, West's
Ann.Cal.Gov.Codc §8880.26

California Government Code Section 90005: CA GOVT. s 90005, West’s
Ann.Cal. Gov.Code §90005

California Government Code Sections 8547-8547.12: CA GOVT. ss 8547-8547.12, West’s
Ann.Cal.Gov.Code §§8547 - 8547.12

Califorma Health & Safetv Code Section 1280: CA HLTH & S s 1280, West’s
Ann.Cal Health & Safcty Code §1280

California Penal Code Section 11167.5: CA PENAL s 11167.5, West’s Ann.Cal.Penal Code
811167.5

Califormia Vehiele Code Section 10904: CA VEHICLE s 10904, West’s Ann.Cal. Vehicle
Code §10904

California Penal Code Section 2081.5: CA PENAL s 2081.5, West's Ann.Cal.Penal Code
§2081.5 :

California Civil Code Section 56.10: CA CIVIL s 56.10, West’s Ann.Cal.Civ.Code §56.10
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44,

45.

46.

47.

48.

49,

52,

53.

3.

California Health & Safetv Code Section 211.3: CAHLTH & $5211.3, West’s
Axn.Cal.Health & Safety Code 8211.3

California Health & Safety Code Section 11977 CAHLTH & S s 11977, West’s
Ann,Cal Health & Safety Code §11977

California Welfare & Institutions Code Section 4132, 5328: CA WEL & INST ss 4132,
5328, West’s Ann.Cal. Welf. & Inst.Codc §§4132, 5328

California Government Code Section 6253(c): CA GOVT. s 6253(c), West's
Ann.Cal.Gov.Code §6253(c)

California Governunent Code Section 6259 CA GOVT. 5 6239, West's Ann.Cal.Gov.Code
86255

California Government Code Section 9070 and following: CA GOVT. 5 9070 et seq., West's
Ann.Cal.Gov.Codc §9070 et seq.

. California Government Code Section 9073: CA GOVT. s 9073, West’s Ann.Cal.Gov.Code

89073

. California Government Code Section 9074: CA GOVT. s 9074, West’s Ann.Cal.Gov.Code

89074 - .

California Government Code Section 9079: CA GOVT. s 9079, West's Ann.Cal.Gov.Code
§9079

Freedom of Information Act (FOTA): 5 U.S.C.A. §552

Cases

. Powers v. City of Richmond: 28 Cal.Rptr.2d 814 (1994)

North County Parents Organization v. California Department of Education: 23 Cal. App.4”
144, 28 Cal Rprr.2d 359, 89 Ed. Law Rep. 542 (1994)

Citizens for a Better Environment v. Departunent of Food and Agriculture: 171 Cal.App.3d
704, 217 Cal.Rptr. 504 (1985)
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10.

11,

12,

13.

14.

15.

16.

17.

18.

15.

Fairlev v. Superior Court of Los Angeles Countv: 66 Cal. App.4® 1414, 78 Cal Rpir.2d
648, 67 Cal. App.4th 730A, 98 Cal. Daily Op. Serv. 7564, 98 Daily Journal D.A.R. 10,462,
98 Daily Journal D.A.R. 10,918 (1998)

Poway Unified School District v. Superior Court of San Diego County: 62 Cal. App.4™ 1496,
73 Cal.Rptr.2d 777, 125 Ed. Law Rep. 165, 26 Media L. Rep. 1943, 98 Cal. Daily Op. Serv.

2736, 98 Daily Journal D.A.R. 3738 (1998)

Roberts v, City of Palmdale: 5 Cal.4th 363, 853 P.2d 496, 20 Cal.Rptr.2d 330 (1993)

Register Division of Freedom Newspapers v. County of Orange: 158 Cal.App.3d 893, 205
Cal.Rptr. 92 (1984)

Times Mirror Co. v. Superior Court: 53 Cal.3d 1325, 813 P.2d 240, 283 Cal.Rptr. 893
(1991)

Rogers v. Superior Court: 19 Cal.App.4™ 469, 23 Cal.Rptr.2d 412, 21 Media L. Rep. 2234
(1983)

Uribe v. Howie: 19 Cal. App.3d 194, 96 Cal.Rptr. 493 (1971)

Johnson v. Winter: 127 Cal. App.3d 435, 179 Cal.Rptr. 585 (1982)

Eskaton Montcrey Hospital v. Myers: 134 Cal. App.3d 788, 184 Cal.Rptr. 840 (1982)

ACLU v. Deukmejian: 32 Cal.3d 440, 184 Cal.Rptr. 840 (1982)

CBS v. Block: 42 Cal.3d 646, 725 P.2d 470, 230 Cal.Rptr. 362 (1986)

New York Times Co. v. Goleta Water District: 218 Cal. App.3d 1579, 268 Cal.Rptr. 21,
17 Media L. Rep. 1773 (1990)

United Reporting Publishing Corp. v. Los Angeles Police Department: 146 F.3d 1133, 26

Media L. Rep. 1915, 98 Cal. Daily Op. Serv. 4948, 98 Daily Journal D.A.R. 7073 (1998) [sce
notes below]

Williams v. Superior Court: 5 Cal 4" 337, 852 P.2d 377, 19 Cal.Rptr.2d 882, 21 Media L.
Rep. 1929 (1993)

County of Los Angeles v. Los Angeles Superior Court (Kusar): 18 Cal. App.4® 588, 22
Cal.Rptr.2d 409 (1993) '

Bradshaw v. Citv of Los Angeles: 221 Cal.App.3d 908, 270 Cal.Rptr. 711 (1990)
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20.

2

New York Times Co. v. Superior Court (Thomas): 52 Cal. App.4® 97, 60 Cal Rptr.2d 410, 25
Media L. Rep. 1668, 97 Cal. Daily Op. Serv. 541, 97 Daily Journal D.A R, §13 (1997)

- Belth v. Gillespic: 232 Cal. App.3d 896, 283 Cal.Rprr. 829. 19 Media L. Rep. 1250 (1991)

. United States Department of Justice, et al.v. Reporters Committce For Freedom of the Press

et al.: 489 U.8.749, 109 S.Ct.1468, 103 L.Ed.2d 774, 57 USLW 4373, 16 Media L. Rep.
1545 (1989)

Other

. 68 Ops. Cal. Atty. Gen. 73, 2985, 1985 WL 167464 (Cal.A.G.) (1985)

Notes

. the United Reporting Publishing case is currently under review by the US Supreme Court.

The following is the WESTLAW cite for the pending cert and related materials. 199 S.Ct
901, 67 USLW 3302, 67 USLW 3342, 67 USLW 3464, 67 USLW 3468

The Bradshaw v. City of Los Angeles case has been criticized several times, but has not been
overturned and except this cniticism it appears to be good law.

. In the text on the next to last page, there is a cite 10 Reporters Committee of Freedom of

Information v. U.S.. I believe the case name is inaccurate. From the description of the

case, [ believe the correct case name is _United States Department of Justice v. Reporters

Commirtee For Freedom of the Press. Cite for the case I found is listed above.
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Access to Public Information

The California Public Records Act

Purpose, Scope and Definitions

Why the Act Exists
The purpose of the California Public Records Act is to help the public understand how the gov-

ernment is performing its functions. As stated in its preamble (Government Code §6250), the law
was enacted because “the Legislature, mindful of the right of individuals to privacy, finds and de-
clares that access to information concerning the conduct of the people's business is a fundamental
and necessary right of every person in this state.”

The Act Applies to “Public Records”

Public
In the term “public records,” “public” refers to material held by agencies of California’s state and
local governments. as stated in subdivision (d) of §6252, and as further claborated in subdivisions

(a) and (b):

(d) “Public records” includes any writing comaining information relating to the conduct of the public's
business prepared, owned, used, or retained by any stare or local agency regardless of physical form or
characteristics.

{a) “State agency” means every state office, officer, departmen, division, burean, board, and commis-
sion or orher staie body or agency, except those agencies provided for in Article IV {except Section 20
thereof) or Articie VI of the California Constitution.

{h) "Local agency” includes a county; city, whether general iaw or chartered. city and counry; school
district. municipal corporation; district; political subdivision; or any board, commussion or agency there-
of. other local public agency: or nonprofir organizations of local governmental agencies and officials
which are supported solely by public funds.

Points Worth Noting
 Executive Branch Agencies At the state level, the Public Records Act only covers

executive branch records, not those of the legislature (Article [V) or the courts
(Article VI). whose records are subject to different access rules — the Legislative
Open Records Act on the one hand, and principles of common law and constitu-
tional law on the other.

* Local Agencies On the local level, all government agencies but courts are covered
— essentially the same field governed by the Ralph M. Brown Act with respect
to meetings. The California Supreme Court has held that county grand juries,
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although not strictly speaking “provided for” in Article V1 of the California Con-
stitution, are essentially agencies of the courts and therefore exempt from the Act.
— McClatchy Newspapers v. Superior Court, 44 Cal. 3d 1162 (1988)
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. * Certain Publicly Funded Nonprofits Also included would be an association of local
officials or agencies. but only if all its funding came from governmental sources.

14

e
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* Federal Agencies The Public Records Act reaches only California agencies. Fed- 1]
eral agencies (again, executive branch only) are subject to the Freedom of Informa- & “} 1
tion Act (Title 5 U.S.C. 552 et seq.). = ¥
5
Records =
The “records™ element of “public records” is comprehensive. It refers to any “writing” concem- E F_

ing the public's business, and in subdivision (e) of §6252:

i o
:i?—"

m
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| L e

“Writing" means handwriting, typewriting, printing, photostating, photographing, and ¢very other
means uf recording upon any form of communication or representation, including lerters, words, pic.
tures, sounds, or symbals, or cembination thereaf, and all papers, maps, magnetic or paper tapes, pho-
rographic films and prints. magnetic or punched cards, discs, drums. and other documents
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Points Worth Noting
* No Narrower Meaning Agencies cannot escape the mandates of the Act by
claiming that their records do not meet some more specialized definition of
“public records” elsewhere in the law, so long as they fall within the broad defini-

A

. tions 1n §6252.
— Cook v. Craig, 55 Cal. App. 3d 773 (California Court of Appeal, 3d Dist. 1976)

l!l

« Manduated or Discretionary The Act applies to records whether they are legally
required to be created and maintained, or whether they are a matter of the agen-
cy's own discretion and convenience — unless a statute specifically provides that
only records required to be kept need be made accessible, for example with re-

H\’l!{lEN

(i&lg

spect to county assessor’s records.
— Statewide Homeowners, Inc. v. Williams, 30 Cal. App. 3d $67 (California Court of Appeal,

4th Dist 1972

@
[ J
[ 4

» Term of Art “Writings™ encompasses more than the medium of words. It includes
everything which is fixed and reproducible enough to be preserved and communi-
cated in some manner — verbal or nonverbal, qualitative or quantitative informa-
tion, mediated by any technology.

,1' »
Who Has Rights under the Act
Government Code §6252. As used in this chapier:
fc) "Person” inciudes any natural person, corporation, partnership, iimited liabiliny company, firm, or
assoctation,
) "Member of the public” means any person, except a member, agent, officer. or employee of a federal,
. state, or local ugency acting within the scope of his or her membership, agency. office, or employment

?‘ ﬂﬂ@t .\_mu%

38

ka

LH: 743 A -43



'y

R

"TEEEER

1_‘_l_
Wl

l'-l-r—.r_—?-—
W W @

¥ i o

§
\}

-F'&J!"-l""."m

T |

Points Worth Noting
* Entitled Class The universe of those with rights of access under the Public

Records Act s not limited to living individuals. Under subdivision (¢). any private
organization with a Jegal personality — capable of suing and being sued — is also
an entitled “person.”

« Citizenship not an Issue Natural persons or corporations who are citizens of oth-

er states are entitled to use the Act.
— Connell v. Superior Court, 56 Cal. App.dth 60) (3d Dist. 1997)
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