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JEFFREY WALKER, 
Petitioner, 
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SUPERIOR COURT OF THE STATE OF 
CALIFORNIA, IN AND FOR THE COUNTY 
OF SAN FRANCISCO 
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PEOPLE OF THE STATE OF CALIFORNIA, 
Real Party in Interest. 
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San Francisco Superior 
Court Nos. 
2219428 (195989) 

                  
PETITIONER’S REPLY BRIEF 

ON THE MERITS 
 

To the Honorable Chief Justice and Associate Justices of 

the Supreme Court of the State of California: 

I. INTRODUCTION 
 

On July 31, 2020 Petitioner Jeffrey Walker filed a Petition for 

Review of a decision – Walker v.  Superior Court of San Francisco 

(2020), (A159563) [hereafter Walker] - certified for publication (51 Cal. 

App. 5th 682), issued on June 30, 2020 by the Court of Appeal, First 

Appellate District, Division Four-- denying Petitioner’s request for a 

Petition for a Writ of Mandate for violation of his due process rights at a 

probable cause hearing in a Sexually Violent Predator (SVP) case. The 
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Walker appellate court had in its Order to Show Cause of March 6, 2020 

directed the government to “address whether Bennett v. Superior Court 

(2019) 39 Cal. App. 5th 862 was correctly decided.”  

After the decision, the Walker appellate court summarily denied 

Walker’s Petition for Rehearing within 3 days of its filing. The Rehearing 

Petition raised issues that had not been addressed in the court’s opinion – 

including due process and the court’s failure to discuss in detail the 

evidence of the unreliability of case-specific hearsay evidence as 

introduced over objection and motion to strike at the probable  cause 

hearing. 

This court granted review on September 9, 2020. This court’s web 

site’s “Case Summary” indicates: 

This case presents the following issue: Did the superior court violate 
the rule of People v. Sanchez (2016) 63 Cal.4th 665 - that an expert 
cannot relate case-specific hearsay unless the facts are independently 
proved or covered by a hearsay exception - by relying on case-
specific hearsay contained in psychological evaluations in finding 
probable cause to commit petitioner under the Sexually Violent 
Predator Act? 
 

On September 11, 2020 this court expanded issues to be briefed 

and argued: 

The issues to be briefed and argued in the above-captioned matter 
are expanded to include: Do defendants in Sexually Violent Predator 
Act (SVPA) proceedings have a due process right to confront and 
cross-examine witnesses presenting contested hearsay evidence? 
 
Petitioner filed his “Opening Brief on the Merits” (OBM) on October 7, 

2020. 

Attorneys for Real Party in Interest filed its “Answer Brief on the 

Merits” (ABM) on December 22, 2020. 
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II. SUMMARY OF WALKER OPINION IN COURT OF APPEAL 
 
The  appellate court’s Walker decision ruled that People v. Sanchez 

(2016) 63 Cal. 4th 665 (Sanchez) restrictions on expert testimony are 

inapplicable in sexually violent predator (SVP) probable cause hearings. 

The  decision opines that two cases that applied Sanchez to SVP probable 

cause hearings cases were incorrectly decided. (Bennett v. Superior Court 

(9/11/2019) B292368; Second Appellate District, Division 2; 39 Cal. App. 

5th 862 (Bennett) [Review Denied, California Supreme Court S258639] 1 

and People v. Superior Court (Couthren) (11/7/2019) A155969; First 

Appellate District, Division 1; 41 Cal. App. 5th 1001 (Couthren) )2 

The Walker decision relied extensively on In re Parker (1998) 60 

Cal.App.4th 1453 and its speculation of the legislative history of Welf. & 

Inst. Code section 6602(a)3 for support of its newly created hearsay rule. 

     The Walker decision creates a new hearsay exception in  6602(a). 

Although the Walker court had asked for briefing on whether Bennett was 

 
1 The Walker appellate court decision did refer to and took judicial notice 
of the Petition for Review in Bennett that was filed by the government and 
the denial of review by the  California Supreme Court on January 2, 2020 
- S258639. However the Walker court disagreed with and rejected  the 
Bennett court of appeal decision, the applicability of the California 
Supreme Court’s denial of review and Petitioner’s argument. (Slip 
Opinion  page 24, Footnote 4.)  
2 No Rehearing or Petition for Review was sought by the government in 
Couthren. In Couthren one of the attorneys listed for real party on its 
Petition for Writ of Mandate in the Court of Appeal – Moona Nandi- is 
the signing attorney in the Walker case – both in the Walker case in the 
Court of Appeal and in the ABM filed in this court. The  Writ Petition to 
the court of appeal by real party in Couthren endorsed procedures 
established in the Parker case. Walker is moving, in the accompanying 
Request for Judicial Notice, that this court take judicial notice of the 
docket and Petition for Review filed by the government in Couthren. 
3 Statutory references are to the Welfare & Institutions Code unless 
otherwise indicated. 
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correctly decided, it did not request the parties to address whether 6602 

included a hearsay exception. The decision indicates that 6602 directs the 

judge to “review the petition”.4 Although the decision admits that the SVP 

Act does not address what the petition must include (Slip Opinion page 

14), the decision then “understand[s]” (Slip Opinion page 16) that the 

SVP Petition includes the expert reports.5  And thus the reports are 

admissible under 6602. 

The Walker decision rejected the government’s argument that the Rules 

of Evidence do not apply at SVP probable cause hearings. (Slip Opinion p 

11 & 13). The Walker decision also reiterated Parker: 

“…an SVP defendant at a probable cause hearing may both cross-
examine the professionals who prepared the evaluations and call 

 
4 See Amicus Brief application to file and brief filed herein September 25, 
2020  by attorney Darren Bean (permission for filing brief granted by this 
court on September 30, 2020) for a discussion of the difference between 
“review” and “admit” or “receive”. 
5 This understanding is factually incorrect as indicated by the actual 
Walker SVP Petition filed in San Francisco Superior Court - attached 
hereto as Exhibit A. The Petition only included one page summary reports  
by experts MacSpeiden and Karlsson - not the detailed reports that 
included the unreliable hearsay first introduced (over objection and 
motion to strike) at the Probable Cause hearing per the government cited 
authority of Parker and Kirk. (OSC 0006-0008; OSC 0218-0219) The 
ABM repeats this misstatement of the record at ABM 19 & 33 claiming 
that the detailed  evaluations by experts MacSpeiden and Karlsson were 
“accompanying the Petition” ABM 19 and that the Petition “includes the 
underlying evaluations” (ABM 33) The Walker opinion indicated that the 
record on appeal included the trial court record (Slip opinion 24-25 
footnote 4) However both the Walker opinion and the ABM assume 
and/or argue that the detailed reports were attached to the Walker Petition 
in support of their new hearsay rule and arguments—although the opinion 
states that it doesn’t even matter whether the evaluations were attached to 
the Petition in connection with its newly stated hearsay rule (Slip Opinion 
14-15). To correct the record, Exhibit A is attached to this brief. In an 
abundance of caution, Walker is also moving in an accompanying 
pleading to have this court take judicial notice of Exhibit A - the Petition 
and attachments filed in the Walker trial court on June 2, 2015. 
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witnesses to provide relevant testimony.  Where an evaluation relies 
on hearsay evidence that is unreliable, the SVP defendant can expose 
that vulnerability at the probable cause hearing.” (Slip Opinion 25) 

 
III. SUMMARY OF PETITIONER’S OPENING BRIEF ON THE 
MERITS 
 

 Petitioner filed his Opening Brief on the Merits (OBM) in this court on 

October 7, 2020. That brief included the following: 

- Detailed the facts and arguments presented at the probable 

cause hearing that were largely ignored by the court of 

appeal opinion (and later in summarily denying Walker’s 

filed Petition for Rehearing). Facts at the hearing indicated 

that witnesses T and J had lied in their initial statements to 

police of alleged sexual assaults by Walker. Those false 

unreliable allegations were used by government experts in 

their reports and testimony and the judge at the hearing in 

support of probable cause. (OBM 10-13; with reference to 

record  contained in Petitioner’s Petition for Rehearing at 

that pleading pages 7-12) 

-  These issues were also ignored in the government’s Return 

brief in the appellate court.  

- A critique of the Walker appellate court reasoning and its  

speculation – including a critique of the differences of other 

proceedings cited in the Walker opinion that allow hearsay. 

- A discussion of due process and related balancing test, the 

unreliability of the contested hearsay, and the failure of the 

probable cause hearing judge and the Walker opinion’s 
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failure to use or require any gatekeeper6 function  at the 

probable cause hearing – issues largely ignored by the court 

of appeal. 

- A discussion of Crawford and Sanchez. 

- Other factors not considered by the Walker court of appeal. 

- An analysis in support  of the Bennett and Couthren 

decisions. 

 For this Reply Brief, Petitioner will not extensively reargue the above 

points and reasoning and refers this court to that brief. 

IV. SUMMARY OF REAL PARTY’S ANSWER BRIEF ON 
THE MERITS 

Petitioner notes that the government in its Answer Brief raises many 

issues and points of contention it did not raise below and often took 

contrary positions to the arguments it now raises. The most obvious 

example is the government’s rejection of Parker in its ABM. This court 

has delineated the issues it is considering based on Petitioner’s Petition for 

 
6  Walker directed the Walker court to the gatekeeping issue in his 
Petition for Rehearing at page 25. This issue was also raised in 
Petitioner’s OMB at page 26.  

In Sargon Enterprises, Inc. v. University of Southern California (2012) 55 
Cal.4th 747 this court discussed the gatekeeper function involving cases 
with expert testimony. Sargon indicated that the goal of trial court 
gatekeeping of expert opinion is to exclude opinions based on speculation 
or facts based on conjecture and invalid and unreliable expert opinion. 
Sargon indicated a judge’s duty in evaluating admissibility of expert 
testimony: 

"[U]nder Evidence Code sections 801, subdivision (b), and 802, the 
trial court acts as a gatekeeper to exclude expert opinion testimony 
that is (1) based on matter of a type on which an expert may not 
reasonably rely, (2) based on reasons unsupported by the material on 
which the expert relies, or (3) speculative." (Sargon, supra,  at pp. 
771-772.) 
At Walker’s probable cause hearing government expert MacSpeiden 

admitted he was speculating and categorized J as a “pathological liar” and 
couldn’t say if J had lied about being raped or lied about not being raped. 
(OBM 10-12 & footnote 6 that references Walker’s Rehearing and Reply 
briefs in the court of appeal for OSC page reference details of speculation.) 
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Review and in this court’s granting of that Petition and this court’s 

additional directive to discuss due process. The government made no 

attempt to Petition this court for Review of Walker of the many portions 

of the Walker court of appeal opinion it now contends were in error. It 

made no previous attempt to maintain that Parker was incorrect and relied 

on Parker at the trial court and appellate court levels in Walker.  

The principles of waiver and forfeiture apply to the government. The 

forfeiture doctrine bars the prosecution from raising an argument on appeal 

that it failed to raise in the trial court. People v. Tillman (2000) 22 Cal.4th 

300, 302-303. To be reviewable, the underlying objection, contention 

or  theory must have been urged and determined in the trial court. People v. 

Thomas (2018) 29 Cal.App.5th 1107 at pp. 1113-1114 
In the Walker case at the probable cause hearing, the prosecution not 

only did not disavow Parker, but it also relied on Parker for introduction 

of the government expert reports. It also relied on Parker in the Walker 

court of appeal. Petitioner objects and asks that this court find that the 

government has waived or forfeited its rejection of Parker and related 

arguments first claimed in its ABM.. 

With the above objections raised and lodged, Real party’s Answer, in 

summary, advances (or  ignores) the following: 

- Wants this court to maintain the Walker appellate court’s 

creation of a new hearsay rule by authority of 6602 while 

admitting that this new exception is only “implied” (ABM 18) 

- Claims that the Walker appellate court was incorrect when it 

stated that the 6600(a)(3) hearsay exception applies to both SVP 

probable cause hearings and trial (ABM 42 footnote 17, Slip 

opinion p 23)  

- Rejects all due process protections established in Parker in 

1998 while conceding that this court has cited Parker with 
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approval on 4 occasions. (ABM 11, 27) 

-  Relies heavily on People v. Otto (2001) 26 Cal. 4th 200 – a case 

cited by Walker to exclude the unreliable hearsay at the 

probable cause hearing.7 

- Ignores that Otto, supra, at 210 established (and the government 

there agreed) that hearsay “must contain special indicia of 

reliability to satisfy due process”. (OBM 19) 

- A person facing a SVP probable cause hearing has no right to 

call or confront witnesses (ABM 11, 19) and that 6602 requires 

that there be no oral testimony (ABM 11, 28) 

- Sanchez is not applicable to civil proceedings (ABM 14) while 

previously stating it agrees with People v. Burroughs (2016) 6 

Cal. App. 5th  378 and People v. Roa (2017) 11 Cal.App.5th 428 

(Walker Court of Appeal Return at p 17). Burroughs and Roa 

applied Sanchez to SVP proceedings. 

- A person facing a SVP probable cause hearing has no due 

process rights (with analogies to Grand Jury and criminal felony 

preliminary hearing proceedings) while agreeing that SVP 

probable cause hearings should “weed out groundless charges” 

but claims that this purpose can be accomplished without oral 

 
7 Otto discussed the use of hearsay allowed in 6600(a)(3) which includes 
the requirement that such hearsay must be from a defined qualifying 
offense and there must have been a conviction for that qualifying offense 
– the legislative due process requirements for hearsay in SVP cases. Otto 
specified that a conviction of a qualifying offense was a critical element to 
satisfy due process. In Walker’s case the hearsay of false allegations from 
T and J were from cases where there was no conviction for a qualifying 
offense (dismissal by the trial judge in the case of T based on an interview 
of T that was contrary to her initial allegations or findings of not guilty by 
a jury that found J had lied) – in each case clear evidence that the initial 
allegations of sexual assault by T and J were false and unreliable. 
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testimony. (ABM 28-30) 

- Agrees that hearsay must be reliable (ABM 22) and has 

repetitively done so in this case and by the cases it cites. 

- Argues extensively that Couthren was wrong but fails to note 

that it did not make its now claimed faults in Couthren when it 

sought review of the Couthren trial court in the court of appeal 

and did not even file a Petition for Rehearing of Couthren or  

for Review in this court after its Petition for Writ of Mandate 

was rejected by the Couthren court  of appeal in a published 

opinion. 

- The ABM did not address Walker’s points (OBM 25-28 and 

Petition for Rehearing 7-12) that the case - specific statements 

of T and J were unreliable and used by the prosecution experts 

who engaged in speculation in forming their opinions and 

thereafter used by the probable cause judge. 

- Fails to address that Sanchez applies to all cases - content to 

rely on the Walker court of appeal’s creation of a hearsay 

exception out of 6602 as an end run around due process and 

Sanchez. 

 V. DISCUSSION 

A. GOVERNMENT’S REJECTION OF PARKER IN 
ANSWER BRIEF 
With the prosecution’s handling and reliance on Parker in the 

Walker case in the trial court and earlier in the appeal process, it is 

remarkable and untenable that the government now is taking the position 

that Parker procedures are incorrect and that a person facing a SVP 

Petition at a probable cause hearing has no right to cross exam or present 

witnesses. The abrupt change is likely attributable to Parker’s creation of 

a due process floor for SVP probable cause hearings in 1998 versus the 
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prosecution’s ABM current claim that  no due process rights apply.  

At the start of the testimony of prosecution expert MacSpeiden at 

the Walker probable cause hearing, the prosecution had marked 

MacSpeiden’s full report and moved it into evidence citing Parker and In 

re Kirk ( 1999) 74 Cal. App.4th 1066. (OSC0006-0008) This full report 

was not attached to the SVP Petition filed in Walker on June 2, 2015. 

(Exhibit A attached) Pursuant to Parker procedures the prosecution 

also produced MacSpeiden for cross examination by Walker without 

Walker having to subpoena his presence. (OSC 0008) 

 Similarly, at the start of the testimony of prosecution expert 

Karlsson at the probable cause hearing, the prosecution had marked 

Karlsson’s full report and moved it into evidence again citing Parker and 

Kirk for its introduction into evidence (OSC0218-0219). This full report 

was also not attached to the SVP Petition filed in Walker on June 2, 

2015. (Exhibit A attached) The prosecution also produced Karlsson for 

cross examination by Walker without Walker having to subpoena his 

presence. (OSC0218-0219) 

The government’s Return in the Walker court of appeal states that 

the Walker probable cause hearing finding was made under procedures set 

forth in Parker and did not criticize or object to those procedures . (Return 

at p 20) 

The government, in its Walker court of appeal briefing, extensively 

relied on Parker  - particularly when criticizing the Bennett decision. The 

government’s Return in the Walker court of appeal advanced the argument 

that “Bennett reads Parker too narrowly.” (Return at p 17) 

Now the government, after over 20 years of supporting the Parker 

procedures,  rejects Parker (including its own use and reliance on Parker 

in the Walker case at the probable cause hearing and in the court of 

appeal) and argues for a return to a paper review of the SVP Petition at 
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SVP probable cause hearings – a position that Parker ruled in 1998 did 

not comport with due process. 

B. GOVERNMENT’S EMBRACE OF PARKER IN OTHER
CASES
In Bennett the government (in its Petition for Review filed in this

court S258639) extensively argued that Bennett was inconsistent with 

Parker. In the government’s view expressed in Bennett: 
“Parker was also consistent with the purpose of the probable 
cause hearing. which is just to allow the alleged SVP to 
challenge the accuracy of the evaluations at an early stage.” 

and 

“Instead Parker struck the correct balance. Under Parker. the 
alleged SVP has a fair chance to challenge  the  experts· 
opinions via cross-examination and introducing his own 
evidence if he so desires. He could  therefore  show  that  the 
experts· understanding of the facts were mistaken or incomplete. 
or that they used out dated professional standards.  And 
ultimately  any  facts  upon which an expert relies must still be 
reliable. Nothing in Parker altered the rule that experts may not 
rely on speculative or irrelevant material.”  
From Bennett S258639 Petition for Review filed October 18, 
2019, pages 25, 28 

In People v. Superior Court (Couthren) (November 7, 2019)(A155969); 

41 Cal. App. 5th 100, the government, in its Petition to the court of appeal 

for a Writ of Mandate filed December 13, 2018, challenged the Superior 

Court’s granting of a motion to dismiss based on Sanchez violation at 

Couthren’s SVP probable cause hearing. The government in Couthren 

also relied on Parker in seeking the Writ relief requested. That Petition 

indicated that Parker required as a matter of due process, "the 

prospective SVP should have the ability to challenge the accuracy of 

such reports by calling such experts for cross-examination." (emphasis 



15  

added to quote of Parker at p 12 of the Couthren  Writ Petition.)8  

Unlike the Walker probable cause hearing (where the prosecution 

produced its experts MacSpeiden and Karlsson for cross examination 

per Parker), in Couthren the government’s Writ Petition also criticized 

Couthren’s defense attorney for not subpoenaing the prosecution 

experts involved there. 

C. DUE PROCESS 

The government’s position is simple. A prospective SVP has no right to 

any due process rights at a probable cause hearing (ABM 28-32) The 

ABM does not answer or respond to Petition’s Opening Brief on the 

Merits analysis of due process or the balancing process, the use of 

unreliable hearsay and the related gatekeeper function of a judge in 

evaluating the admissibility of expert testimony. 

1. PARKER APPLIED DUE PROCESS PROTECTIONS TO SVP 
PROBABLE CAUSE HEARINGS  

Parker set out the procedural due process requirements for SVP 

probable cause hearings. The case indicated that the legislative intent in 

creating 6602 was unclear: “6602 is not a model of clarity” (Parker at p 

1466) and stated it would “leave to either the Supreme Court or the 

Legislature to fill the procedural gap in section 6602 by describing the 

specific procedures to ensure fairness for all SVP cases.” (Parker at p 

1469). 

However this court denied a Petition for Review of Parker on April 29, 

1998 and the legislature has not clarified procedures for 6602 since Parker 

despite Parker’s encouragement to do so. 
     This court has however in Sanchez ruled in 2016 that case-specific 

hearsay evidence cannot be used by experts in any case - which includes 

 
8 Walker requests that this court take judicial notice (and is filing a 
separate request for judicial notice) of the Docket and Petition for Review 
filed by the government in Couthren A155969. 
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SVP probable cause hearings. 

2. DUE PROCESS IS EVALUATED BY A BALANCING TEST  
IN SVP PROBABLE CASES 

Walker set out in detail  in his Opening Brief on the Merits the due 

process issue that this court has asked the parties to address. (OBM 19-24) 

In that analysis, Walker cited People v. Litmon (2008) 162 Cal.App.4th 383 

as indicating the parameters of due process and that a balancing test is 

used to evaluate due process issues in SVP cases. The ABM does not 

address the Litmon case or the due process issues or balancing test factors 

raised in the OBM. The balancing factors are set out at OBM pages 22-23. 

To that list of balancing factors it should be added that the 3rd factor of 

government interest does not focus solely on the interest of protecting 

the public but also includes the fiscal and administrative burdens that 

additional or substitute procedural safeguards would entail. In 

Walker’s case, if the probable cause judge had excluded the improper 

unreliable hearsay it would not have imposed any additional burden on 

the government as there would not have been a finding of probable 

cause. Walker would have been referred to parole.  It would actually  

have saved the government money because it would not have had to 

spend funds to confine petitioner until trial as Walker would have been 

paroled.9 There would not be a trial as the government would not have 

to go to trial on a Petition that could not be sustained. Government and 

court appointed SVP defense attorney costs and expenses would also 

be saved. 

3. OTHER PROCEEDINGS ADVANCED BY ANSWER BRIEF 
TO JUSTIFY NO DUE PROCESS VIOLATION IN WALKER 

      The ABM advances references to proceedings other than, and in 

addition to, those indicated, in the Walker opinion to justify its current 

position that due process doesn’t apply to SVP probable cause hearings. 

 
9 See following  pp 18-19  for discussion of available parole requirements. 
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      The  ABM points to criminal grand jury proceedings where a 

potential defendant has no right to be present or to cross examine 

witnesses (ABM 29-30) but admits that a prosecutor has a duty to reveal 

exculpatory evidence to the grand jury (citing Penal Code section 939.71 

that codified  Johnson v. Superior Court (1975) 15 Cal. 3d 248, 255.) 

Under Penal Code section 939.71, if the prosecutor does not fulfill this 

duty, the defendant can move for dismissal if substantial prejudice is 

shown. A defendant charged with a crime by a grand jury indictment can 

also challenge the indictment and grand jury procedures under Penal 

Code section 995.  

          In contrast, in  the Walker case the prosecution at the probable 

cause hearing made no attempt to provide the exculpatory evidence 

concerning the unreliability of witnesses T and J statements to its experts 

or the court. That information was provided by the defense. 

        The ABM also cites preliminary hearing procedures in criminal 

cases with references to Prop 115 and the improper use of the 

preliminary hearing by defendants  to conduct discovery. (ABM 31) 

     These points were not at issue in the Walker probable cause hearing. 

The hearsay exception provided by Prop 115 for preliminary hearings 

does not allow “readers” of other reports and multiple hearsay. (See 

Whitman v. Superior Court (1991) 54 Cal. 3d 1063,1072.) This multiple 

level hearsay practice of using “readers” is not only permitted but 

encouraged and mandated by the Walker court of appeal opinion – even 

when it is established that the hearsay is unreliable. Walker was also not 

engaging in discovery efforts at the probable cause hearing. He was 

presenting evidence of the unreliability of the improper case-specific 

hearsay of  T and J used by the prosecution experts that was then used by 

the court in ruling that probable cause had been established.  

       The ABM at p 31 notes that civil discovery methods may be used 
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in SVP proceedings. This is true, but this point goes against the 

government and the Walker court of appeal decision on evaluation of 

balancing factors in evaluating due process issues. With civil discovery 

methods available, an attorney representing a SVP candidate should (in 

addition to normal investigative steps) prior to probable cause hearing 

(and certainly before trial if probable cause is found) consider taking  

depositions of potential witnesses who have provided unreliable hearsay 

that is included in prosecution expert reports. To not do so in appropriate 

cases would invite later IAC claims if eventually there were an 

unfavorable probable cause ruling or a positive SVP finding at trial 

because of inadequate defense preparation. Depositions would cost the 

government additional funds in travel and court reporter fees and 

government attorney time in those cases and naturally would lengthen 

the entire litigation process. Because practically all potential SVPs are 

completing lengthy prison sentences, and thus are without funds to retain 

an attorney, they receive public defenders or court appointed attorneys 

who also have associated litigation costs including obtaining and paying 

expert defense witnesses. This also increases the entire cost of the SVP 

defense that is usually fully paid for by the government. 

       The ABM also at page 26 footnote 12 references several other 

legislative directives  concerning use of hearsay in hearings for 

administrative or court proceedings for respiratory therapists, podiatrists 

and juvenile service plans. As noted in OBM 29 and in Walker’s Petition 

for Rehearing at pp 20-23 other alternative provisions for other areas and 

those cited in the Walker opinion, are areas where the legislature has 

directed the court or administrative body specifically what hearsay 

evidence is permissible.  

This is not the case in 6602 where the ABM admits that: 

“This Court has never addressed what procedures apply at an SVP 
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probable cause hearing, except in dicta, and the SVPA provides no 
specific procedural requirements.” (ABM 18) 

 
These other areas, frequently as amplified in case law, usually include a 

requirement that an exception to the hearsay rule is not valid unless the 

hearsay evidence proposed for admission is “inherently reliable" or notes 

that the hearsay statements must bear a "special indicia of reliability”. 

The case -specific hearsay introduced at Walker’s probable cause hearing 

was not inherently reliable, it was hearsay that was  not reliable at all. 

D. PAROLE CONDITIONS ARE APPROPRIATE 
PROTECTIONS FOR THE PUBLIC FOR THOSE WHO DO 
NOT QUALIFY FOR SVP COMMITMENT 

The legislature has determined that only a small percentage of those 

convicted of at least one previous qualifying sexual offense qualify for 

SVP status. 

The SVP statutory provision, if the government cannot establish that a 

person qualifies for SVP status, is for the person to be referred to parole. 

Parole conditions can be quite restrictive, controlling, burdensome and 

onerous to the parolee but also assure that the community is protected by 

intensive parole supervision (OBM 24 -footnote 12). Each person will 

also have a lifelong duty to register under Penal Code section 290. The 

ABM does not challenge or contest these points. Each person referred to 

parole after a negative finding of SVP status will have individualized 

parole conditions imposed, applied and monitored  by a qualified 

experienced parole agent. The parolee will have to agree to the terms or 

will not be released on parole but returned to prison to complete the full 

term. If a parolee violates any condition of parole, the parolee can also be 

returned to prison until the full sentenced term is completed. At the 

completion of the full term, the person could again be evaluated for SVP 
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status.10 

  Walker asks that this court take judicial notice of the lengthy list of 

specific conditions that can be imposed by parole agents as indicated  in 

the accompanying Request for Judicial Notice for California Department 

of Corrections and Rehabilitation forms SMOS PPST120 and SMOS PPST 121.  

VI. CONCLUSION 
 

The government has waived and/or forfeited many of the positions it 

first raises in its ABM. 

The Walker Court of Appeal opinion allowing unreliable hearsay at 

SVP probable cause hearings is incorrect on many levels. It, inter alia,: 

- Violates due process 

- Ignores that hearsay must be reliable and requires the SVP 

probable cause judge to admit unreliable hearsay (including lies 

and false allegations) as long as the unreliable hearsay is 

contained in a prosecution expert’s report 

- Ignores addressing the unreliable hearsay used at Walker’s 

probable cause hearing 

- Allows no gatekeeper role to the probable cause hearing judge 

- Is not based on legislative history and/or alternatively 

 
10 This court recently ruled (on December 28, 2020, In re Gadlin,  

S 254599) that with the passage of Proposition 57, some convicted sex 
offenders are entitled to early parole. Walker’s situation is different, as 
he was entitled to parole at the time of the filing of the SVP Petition 
because he had served his prison term and was not seeking early parole. 
Gadlin however reiterates Walker’s position that for many convicted 
sex offender inmates (including those facing SVP Petitions where 
probable cause is not established), the legislature and the electorate 
have determined that parole is effective and appropriate protection for 
the community while allowing those previously imprisoned to return to 
the community - with intensive oversight by parole and lifelong Penal 
Code section 290 registration requirements. 
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speculates on what the legislature was thinking 

While ignoring the unreliability of the allegations of T and J, the 

Walker decision advances the argument that 6602 mandates that 

unreliable hearsay must  be used at SVP probable cause hearings if it is 

included in a prosecution expert evaluation. This is wrong. The Walker 

decision argues that this is perfectly fine and not a violation of due 

process. This is doubly wrong. 

This court should reject and reverse the Walker court of appeal 

decision and grant Petitioner’s request to order the SVP petition 

dismissed. 

Dated: January 7, 2021 Respectfully submitted, 
  ___/s/____________________  
ERWIN F. FREDRICH 
Attorney for Petitioner  
JEFFREY WALKER 
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