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EISENHOWER MEDICAL CENTER’S PETITION FOR REVIEW
SHOULD BE GRANTED

Does the law allow an employee to take the strategic move Grande
did here, and first sue one of her joint employers on behalf of a class,
claiming she was not compensated properly for nine days of employment,
and then after settling that claim, bring another class action against the
other joint employer for the same claimed injury based on the same hours
worked at the same location over the same nine days of employment?

California employees and employers still don’t know the answer to
that question. That is because the courts of appeal have reached opposite
decisions on it. Four justices would not allow the second lawsuit (the panel
in Castillo v. Glenair, Inc. (2018) 23 Cal.App.5th 262 [Castillo] and the
dissent in Grande v. Eisenhower Medical Center (2020) 44 Cal.App.5th
1147 [Grande]). Two justices — the majority in Grande — would allow an
employee to file two separate lawsuits and adjudicate the same claims
twice. Not only are employers left scrambling but trial courts have no clear
direction on how to resolve the issues either.

In response to the separate petitions for review filed by Eisenhower
and FlexCare, Grande does not dispute the facts giving rise to the petition.
Nor does she dispute the clear conflict between Castillo and Grande. She
only argues that the intermediate appellate decision that adopts her legal
position (Grande) is the correct one and the decision that rejects her legal
position (Castillo) is wrong. To clear up the obvious legal conflict created
by Castillo and Grande, Grande suggests that the Court “de-publish
Castillo” — an option that is no longer available. (See Answer Brief at 5.)
Even if Castillo was wrongly decided in 2018, which it was not, the time to
employ the depublication option for Castillo has long passed. (See Cal.

Rules of Ct., rule 8.1125 [a request that the Supreme Court depublish an
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opinion must be filed within 30 days after the decision is final in the Court
of Appeal].)

The clear conflict between Castillo and Grande can only be resolved
by granting review in Grande. Eisenhower’s petition for review should be

granted.

GRANDE MAKES NO ATTEMPT TO DISPUTE
THAT THE GROUNDS FOR REVIEW ARE MET
BY EISENHOWER’S PETITION

In her answer, Grande argues review should not be granted because
Castillo was decided wrongly on res judicata grounds, is distinguishable on
the facts on agency grounds, and in any event, was wrongly decided on
agency grounds. None of these arguments is sufficient to fend off this
Court’s review of the clear conflict in the law shown by Eisenhower’s
petition.

Addressing first Grande’s argument that Castillo is distinguishable
on the agency issue — it is not. In Castillo, the Court found agency based
on the following facts: (1) “that Glenair was an agent of [the staffing
agency] for the purpose of collecting, reviewing, and providing [the staffing
agency’s] employee time records to [the staffing agency] so that [the
staffing agency] could properly pay its employees;” (2) “that [the staffing
agency] authorized Glenair to collect, review, and transmit [the staffing
agency] employee time records to [the staffing agency];” and (3) [t]hus,
Glenair was authorized to represent, and did represent, [the staffing agency]
in its dealings with third parties, specifically [the staffing agency’s]
payment of wages to its employees placed at Glenair.” (Castillo, supra, 23
Cal.App.5th at p. 281.) For each of those facts supporting the Court’s
agency finding in Castillo, “Eisenhower” could be inserted to replace

“Glenair,” and the statements would be equally true. The same facts that
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led the Castillo Court to find agency are also present here, and Castillo
cannot be distinguished on its facts.

Eisenhower and FlexCare believe Castillo was rightly decided and
Grande was wrongly decided. Grande takes the opposite view. At this
stage of the process, the critical point is not which decision is right, but
rather that there is a clear conflict in the law in two published Court of
Appeal opinions in an area of significance for California businesses in
general, and the healthcare industry in particular. That conflict must be
resolved by this Court granting review. (See Cal. Rules of Ct., rule
8.500(b)(1).)

There also can be no dispute that the issue is one of widespread
import. As FlexCare cited in its petition for review, the U.S. Bureau of
Labor Statistics, in its 2018 quarterly census of employment and wages for
California, shows almost 400,000 employees utilized temporary
employment services in 2018, earning $15 billion in wages working at
almost 5,000 establishments.t The temporary employment industry is an
important and integral part of California’s economy, benefitting both
employees and employers by allowing flexibility in how the workforce
adjusts to employment needs. The issue of law raised by this petition is an
important one, warranting review. (lbid.)

CONCLUSION

As the dissent in the Court of Appeal stated, the majority opinion in
Grande creates a “split of authority in this area.” (Grande, supra, 44

Cal.App.5th at p. 1168 (Ramirez, P.J., dissenting).) To resolve that clear

1 See https://data.bls.gov/cew/apps/table_maker/v4/table _maker.htm#type=
2&st=06&year=2018&qtr=A&own=5&ind=56132&supp=0.
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split, Eisenhower urges the Court to grant this petition and address the

important question of law it presents.

DATED: April 28, 2020 SHEPPARD, MULLIN, RICHTER &
HAMPTON LLP
A Limited Liability Partnership
Including Professional Corporations

By:  /s/ Richard J. Simmons

RICHARD J. SIMMONS

KARIN DOUGAN VOGEL
Attorneys for Defendant and Appellant
EISENHOWER MEDICAL CENTER
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PROOF OF SERVICE
Lynn Grande v. Eisenhower Medical Center
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Bradley C. Carroll #300658 LLC

Downey Brand LLP
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California Court of Appeal Superior Court of California
Fourth Appellate District County of Riverside
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3389 12" Street Riverside, CA 92501-3704

Riverside, CA 92501

BY MAIL: | enclosed the document(s) in a sealed envelope or
package addressed to the persons at the addresses listed in the Service List
and placed the envelope for collection and mailing, following our ordinary
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collecting and processing correspondence for mailing. On the same day
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that correspondence is placed for collection and mailing, it is deposited in
the ordinary course of business with the United States Postal Service, in a
sealed envelope with postage fully prepaid. | am a resident or employed in
the county where the mailing occurred.

BY ELECTRONIC SERVICE: Based on a court order or an
agreement of the parties to accept service by e-mail or electronic
transmission via Court’s Electronic Filing System (EFS) operated by
ImageSoft TrueFiling (TrueFiling), | provided the document(s) listed above
electronically on the TRUE FILING Website to the parties on the Service
List maintained on the TRUE FILING Website for this case, or on the
attached Service List. TRUE FILING is the on-line e-service provider
designated in this case. Participants in the case who are not registered
TRUE FILING users will be served by mail or by other means permitted by
the court rules.

| declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on April 28, 2020, at San Diego, California.

Pamela Parker
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