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ARGUMENT

Appellant Antonio Chavez Moses, 111, has moved this Court to take
judicial notice of the court file in People v. Peterson, case no. G053721.
Respondent opposes that motion as both improper and irrelevant.

Appellant relies on the Peterson case as evidence that the prosecution
had the ability to charge him with an attempt to violate Penal Code section
236.1, subdivision (c), because the same prosecutorial agency brought such
a charge in Peterson under supposedly similar circumstances. (MP&A at
2-3.) But appellant’s argument hinges on the notion that it would be
possible not only to charge an attempt to commit an attempt, but also that it
would be proper to do so. What appellant is really asking the Court to do is
attach precedential value to the unpublished Peterson decision. This, of
course, he cannot do. (Cal. Rules of Court, rule 8.1115(a).)

Appellant asserts that he is not relying on the analysis of the Court of
Appeal’s unpublished opinion in that case. (Mot. at 1.) But there does not
appear to be any other explanation for his request. “*“A court may take
judicial notice of the [e]xistence of each document in a court file, but can
only take judicial notice of the truth of facts asserted in documents such as
orders, findings of fact and conclusions of law, and judgments.””” (People
v. Franklin (2016) 63 Cal.4th 261, 280; see Evid. Code § 452, subd. (d)
[“Records of . . . any court of this state” are among the matters that may be
judicially noticed].) The mere fact that a different defendant in an unrelated
case was charged with an attempt to violate Penal Code section 236.1,
subdivision (c), is irrelevant unless that charge was proper and it was later
upheld on that basis. Thus, if appellant is simply relying on the existence
of unspecified documents in the case file (as opposed to the content of the
Court of Appeal’s decision), his motion should be denied as irrelevant.

In any event, as appellant candidly acknowledges (Mot. at 1), he did

not move the lower court to take judicial notice of the Peterson case file.



This failure alone is a sufficient ground for denying the motion (People v.

Eubanks (2011) 53 Cal.4th 110, 129, fn. 9; People v. Ramos (1997) 15

Cal.4th 1122, 1155, fn. 2) and appellant provides no reason not to apply

this bar here, except to insist that the materials are relevant.
CONCLUSION

Accordingly, for the reasons stated above, appellant’s motion for

judicial notice should be denied.
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