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Appellants/Petitioners California School Boards Association, et al.,
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document below. This request is based on the Declaration of Deborah B. Caplan

and the Memorandum of Points and Authorities set forth below.
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Richard C. Miadich
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MEMORANDUM OF POINTS AND AUTHORITIES

California Rules of Court 8.520(g) and 8.252(a) authorizes a party on
appeal to request judicial notice by a reviewing court under Evidence Code?
section 459. Evidence Code section 459 permits the taking of judicial notice of
any matter specified in section 452. Section 452(c) grants this court discretion to
take judicial notice of the official acts of the legislative, executive and judicial
departments of California. Section 452(h) allows the reviewing court to take
judicial notice of “facts and propositions that are not reasonably subject to
dispute and are capable of immediate and accurate determination by resort to
sources of reasonably indisputable accuracy.”

Exhibit A is a report of the California State Legislative Analyst’s Office
entitled “The 2018-19 Budget - Governor’s Gann Limit Estimates” dated April
6, 2018. Exhibit A is a true and correct copy of this Report. Exhibit A is
relevant because it demonstrates that article X111B’s spending limits (also called
“Gann Limits”) continue to have relevance and includes a historical overview of
how those limits have been calculated. The highlighted portions of the
document confirm that state statutes implementing article XI11B define most
state unrestricted education funding (including through the Local Control
Funding Formula reflected in Education Code 42238 et seq.) as the schools’

“proceeds of taxes” and demonstrate why defining this funding as “state

1 Unless otherwise indicated, all further statutory references are to the
Evidence Code.



proceeds of taxes” (as the State proposes) would directly affect (and lower) the
schools’ spending limits. These issues are relevant to the construction of article
XIIIB, section 6 raised in this case. Section 452(c) provides that official acts of
the legislative department are proper subjects of judicial notice. Alternatively,
the information contained in the report reflects facts and propositions that are
subject to verification and not reasonably in dispute under Section 452(h).
Under section 453, the Court "shall” take judicial notice of any matter
specified in section 452 where notice of the request is provided to the adverse
party and where the court is provided sufficient information to verify the matters
subject to the request. As discussed below, the document subject to this motion
falls within section 452, and should therefore be judicially noticed by this Court
pursuant to section 459. This document is a proper subject for judicial notice
and relevant to the Court’s inquiry. For the reasons stated below, Petitioners
California School Boards Association, et al., request that this Court take judicial

notice of Exhibit A.

Required Statements Per California Rule of Court 8.252(a)

Exhibit A is relevant to this appeal because it pertains to the subject
matter of this case. Exhibit A was not presented to the trial court or Court of
Appeal because it was not publicly available until April 6, 2018 — the same day
Petitioners’ Reply to the State’s Answer to Petition for Review was filed — and

was not reviewed by counsel for Petitioners until April 9, 2018.
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Dated: April 11, 2018

Respectfully submitted,

OLSON HAGEL & FISHBURN LLP
Deborah B. Caplan

Lance H. Olson

Richard C. Miadich

By: _/s/ Deborah B. Caplan

DEBORAH B. CAPLAN
Attorneys for Petitioners



SUPPORTING DECLARATION OF DEBORAH B. CAPLAN

I, DEBORAH B. CAPLAN, declare as follows:

1. | am an attorney employed by the law firm Olson Hagel &
Fishburn LLP. If called upon to do so, I could testify from my own personal
knowledge as to the matters stated herein.

2. Exhibit A is a true and accurate copy of a report of the California
Legislative Analyst’s Office dated April 6, 2018. This copy was obtained from
the Legislative Analyst’s Office website on April 9, 2018.

| declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

Date: April 11, 2018 /s/ Deborah B. Caplan
DEBORAH B. CAPLAN




[PROPOSED] ORDER

GOOD CAUSE APPEARING THEREFOR, pursuant to Evidence Code
sections 450 et seq., Petitioners request that the Court take Judicial Notice is
hereby GRANTED.

This court takes judicial notice of Exhibit A in Petitioners’ request for

judicial notice in support of the Petition for Review..

Dated:




CERTIFICATE OF SERVICE

Case Name : California School Boards Assn, et al. v. State of California, et al.
Case No: : S 247266
Court : CA Supreme Court

| am a citizen of the United States, over the age of 18, and not a party to the
within action. My business address is 555 Capitol Mall, Suite 400, Sacramento,
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California Supreme Court by using its True Filing system, which electronically
serves counsel for each party.

X BY MAIL: By placing the envelope(s) for collection and mailing on the date and at
the place shown in items below, following our ordinary business practices. | am
readily familiar with this business’ practice for collecting and processing
correspondence for mailing. On the same day that correspondence is placed for
collection and mailing, it is deposited in the ordinary course of business with the
United States Postal Service in a sealed envelope with postage fully prepaid.

(served via True Filing electronic service)

Seth E. Goldstein, Deputy Attorney General Counsel for Respondents

Office of the Attorney General State of California, John Chiang in his
1300 I Street, Suite 125 official capacity as California State
Sacramento, CA 95814 Controller, Michael Cohen in his official
Tel: 916.327.2364/Fax: 916.324.8835 capacity as Director of the California
Email: Seth.Goldstein@doj.ca.gov State Department of Finance

(served via True Filing electronic service)

Camille Shelton, Chief Legal Counsel Counsel for Respondent
Commission on State Mandates Commission on State Mandates
980 Ninth Street, Suite 300

Sacramento, CA 95814

Tel.: 916.323.3562/Fax: 916.445.0278

Email: camille.shelton@csm.ca.gov
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(served via True Filing electronic service)  (served via First Class mail)

Clerk of the Court Clerk of the Court

California Court of Appeal RE: Case No. RG 11554698
First Appellate District, Division 3 Alameda County Superior Court
350 McAllister Street 1225 Fallon Street

San Francisco, CA 94102 Oakland, CA 94612

| declare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct and that this declaration was executed April 11,
2018 in Sacramento, California.

/s Ann Barner
ANN BARNER
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L Q O 5 - Legislative Analyst’s Office o .
=3, The Califarnia Legislature’s Nonpartisan Fiscal and Policy Adyisor

Budget and Policy Post

April 6, 2018

The 2018-19 Budget

Governor’s Gann Limit Estimates

This post evaluates the administration’s January 2018 Gann Limit estimates. For
more detail on how the limit works, see the first half of our March 2017 report,
The 2017-18 Budget: Governor’s Gann Limit Proposal.

Background

State Constitution Limits State and Local Appropriations. Proposition 4 (1979)
added Article XIIIB to the Constitution, which established an appropriations
limit on the state and most local governments. These limits are also referred to as
“Gann Limits” in reference to one of the measure’s coauthors. The fundamental
purpose of the Gann Limit is to keep real (inflation adjusted) per person
government spending under 1978-79 levels. The measure requires that a complex
series of calculations be performed each year to compare appropriations to the
limit. If in two consecutive years the state has revenues that cannot be
appropriated because of the limit—meaning the state has “excess revenues”—the
Constitution requires the excess to be split between taxpayer rebates and
additional Proposition 98 spending.

Step 1: Calculate Appropriations Limit. Figure 1 summarizes the state’s
appropriation limit (SAL) calculation. Step 1 in the figure shows how the state
adjusts its limit each year. Specifically, the limit is adjusted upward to reflect
growth in inflation and population. Inflation is measured as the year-over-year
growth in California fourth quarter per capita personal income, while population

011
http://lao.ca.gov/Publications/Report/3800?utm_source=laowwwd&utm_medium=email&ut... 4/10/2018
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growth is based on a weighted growth measure that blends growth in the civilian
population with growth in K-12 and community college average daily
attendance. The limit also needs to be adjusted for:

 Transfers of Responsibility. From time to time, governments transfer
responsibility for providing services to other governments or to the private
sector. For example, the state might transfer responsibility for operating a park
to a local government. In this example, Proposition 4 requires the state and
local government to agree on an amount to be transferred from the state’s
appropriations limit to the local government’s appropriations limit.
Proposition 4 also requires adjustments in the limit if responsibility for a
program is transferred from a tax to a fee.

http://lao.ca.gov/Publications/Report/3800?utm_source=laowwwé&utm_medium=emailé&ut... 4/10/2018
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Flgure 1

State Appropriations Limit {SAL) Calculations for Upcoming Fiscal Year

Step 1: Calculate the SAL

Current Year’s Limit

Step 2: Calculate Appropriations Subject to the Limit

Multiplied by:

SAL Growth Factor
» Percent growth in fourth quarter per caplta
personal income.

[ Multiplied by |

» Change in poputation determined as follows:
— Percent growth in average daily attendance
multiplied by Proposition 88 share of budget.
[ Pius |
— Percent growth In clvilian population rmultiplied
by non-Proposition 98 share of budget.

Step 1: Determine “Proceeds of Taxas”

= Revenues from all general state taxes, such as:
— Petsonal Income tax.
— Sales and use tax.
— Corporation {ax.

« Investment income from lax revenues.

= User fees In excess of cost.

Y

Plus/Minus:

Transfers of Responsibility
» Batwean governments.
= Between taxes and fees.

Step 2: Delermine Appropriations From
Proceeds of Taxes
« Appropriations from funds Into which proceeds
of taxes are deposited less:

— State "subventions” to local government.
— Federal or court mandales.
— Debt service.
—Withdrawals from reserve funds.
— Refund of taxes.
— Qualifled capital outiay.
— Appropriations from certain gas tax revenues,
— Appropriations resulting from natural disasters.

Y

SAL for Upcoming Fiscal Year

_: 3 i Appropriations Subject to the Limit

Step 3: Determining Excess Revenues

s

It appropriations subject to the limil reach the SAL, any revenue In excess of the SAL over two consecutive years must be:
= Appropriated for purposes exempt from the SAL; and'or
= Split batwaen taxpayer rebates and additional Proposition 68 spanding.

Step 2: Determine Appropriations Subject to Limit. The Constitution does not
constrain appropriations from all government revenues. Rather, it limits
appropriations from “proceeds of taxes.” For example, appropriations from the
state’s three main taxes—the personal income tax, sales and use tax, and
corporation tax—are limited by the measure, while appropriations from fees and
other non-tax revenues are not subject to the limit. The total amount of spending
of proceeds of taxes is then reduced by various exemptions from the limit,
including (but not limited to):

o Federal or Court Mandates. Appropriations required to comply with federal
government or court mandates are exempt from appropriations limits. The

013
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The 2018-19 Budget: Governor's Gann Limit Estimates Page 4 of 10

Constitution describes these mandates as either (1) requiring an expenditure
for additional services without discretion or (2) unavoidably increasing the
cost of providing existing services.

* State “Subventions” to Local Governments. Certain funds that the state
provides to local governments are excluded from the SAL and instead
included in local government appropriations limits. For cities, counties, and
special districts, state statute defines subventions to include only unrestricted
moneys—that is, the local government can use the state subvention for any
purpose. For school districts—including community college districts and
county offices of education—the definition is broader.

Step 3: Compare Appropriations Limit With Appropriations Subject to Limit.
The final step of the process is to compare appropriations with the limit. When
appropriations are less than the SAL, then the state has “room” under its limit. If
the state over any two-year period has revenues that it has not appropriated
(because it has spent up to its limit), excess revenues must be (1) appropriated
for purposes exempt from the SAL and/or (2) split between additional
Proposition 98 spending and taxpayer rebates.

Core Principle: Appropriations From Tax Revenues Must Be Counted
Somewhere in Calculations. Keeping spending under the 1978-79 level was the
fundamental purpose of Proposition 4. In order to achieve this purpose, the Gann
Limit requires that appropriations from all state and local tax proceeds be
counted somewhere in the state or local calculations. Not counting
appropriations from tax proceeds in the calculations allows for more government
spending capacity than the 1978-79 level, thus undermining the purpose of
Proposition 4.

State Law Sweeps School District Room, Essentially Maximizing State
Flexibility. State statutes detail the process by which districts administer their
limits. First, school districts grow their appropriations limits using a process
similar to that of the state. Next, school districts estimate their local proceeds
of taxes—primarily local property tax revenue. If local proceeds exceed a
district’s limit, the district increases its limit to cover the difference and notifies
the state. The state then makes a corresponding downward adjustment to its own
limit. In most cases, however, districts’ local proceeds are less than their limits.
Statute instructs these districts to count as much state education funding as
possible toward their local limits. (For purposes of this calculation, only the
funding provided through the Local Control Funding Formula is included.
Categorical funds are counted at the state level.) This process essentially

4
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maximizes the amount of state education funding that can be counted under
school district limits. It also results in most districts spending exactly at their
limits each year. Statewide, however, not all state education funding can be
included under school districts’ collective limits. The balance of state aid that
cannot be absorbed under school district limits is counted at the state level. This
mechanism essentially counts as much state education aid as possible at the
school district level. (The state applies a similar process for administering
community college district limits.)

Governor’s Estimates

Administration Estimates SAL Room of $12 Billion. Figure 2 summarizes the
administration’s January 2018 SAL calculations. As shown in the figure, the
administration estimates room under the SAL to be about $12 billion in the
current year and budget year. This is about double the room estimated by the
administration in the 2017-18 Budget Act. Figure 3 shows the major differences
between the administration’s June 2017 and January 2018 estimates of room for
the 2017-18 fiscal year.

Figure 2

Summary of Administration’s January 2018
State Appropriations Limit Calculations

(In Billions)

2016-17  2017-18  2018-19

Appropriations limit $99.8 $103.4 $108.8
Less: appropriations subject to limit 83.6 91.7 96.8
“Room” Under SAL $16.2 $11.7 $12.0

http://lao.ca.gov/Publications/Report/38 00?utm_source=laowww&utm_medium=email&ut... 4/1 O%(ﬁ 8
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Figure 3

How the Administration Increased Room
Under the State Appropriations Limit

(In Millions)

June 2017 Estimate of Room for 2017-18 $6,012

Changes to Proceeds of Taxes

Higher General Fund proceeds of taxes -$1,082
Higher special fund proceeds of taxes -631
Subtotal (-$1,713)

Changes to Exclusions

Higher federal_ and court mandate costs $8.632
Lower education subventions =711
Lower capital outlay -415
Other -101

Subtotal ($7,405)

Total Changes $5,692

January 2018 Estimate of Room for 2017-18 $11,704

Revised Health and Human Services Mandates Costs Increases Room Notably.
As shown in Figure 3, the largest difference between the administration’s June
2017 and January 2018 SAL calculations is for costs to comply with federal and
court mandates, which the administration now estimates to be $19 billion, or
$8.7 billion above the June 2017 level. The vast majority of the increase—about
$8 billion—results from higher estimates of health and human services federal
and court mandate costs.

LAQO Assessment

Federal and Court Mandate Costs

Only Costs Resulting From Mandates Imposed After 1978-79 are Eligible for
Exclusion. The fundamental purpose of the Gann Limit is to keep real per capita
government spending under the 1978-79 level. In order to accomplish this task,
the measure required a series of complex calculations to determine the 1978-79

http://lao.ca.gov/Publications/Report/38007utm_source=laowww&utm_medium=email&ut... 4/1 086?8
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base. The Legislature faced various choices in implementing these calculations.
For example, when the Legislature originally implemented Proposition 4, it faced
a choice between excluding all federal and court mandate costs in the 1978-79
budget or only those costs that resulted from mandates imposed after 1978-79.
The Legislature chose to include all mandate costs in effect as of 1978-79 in the
initial calculation of the base. In other words, only appropriations that resulted
from mandates imposed after 1978-79 were to be excluded from subsequent SAL
calculations.

Administration Takes a Different Approach. In producing the 2018-19
Governor’s Budget, the administration reassessed their mandate exclusions and
found costs resulting from additional mandates that they had not previously
excluded from the limit. The administration’s approach excludes costs resulting
from federal or court mandates without regard to whether the mandate was
imposed after 1978-79.

Some Excluded Mandate Costs Are Appropriate . .. Some of the
administration’s excluded costs result from mandates that were imposed after
1978-79, consistent with the original implementation of Proposition 4. For
example, the administration excludes $309 million in costs resulting from a
recent federal mandate that requires overtime be paid to certain In-Home
Supportive Services and Department of Social Services employees. As this
mandate was imposed after 1978-79, excluded costs resulting from the mandate
are consistent with the state’s implementation of the Gann Limit.

.. . But Others Are Problematic. One of the new mandates in the
administration’s calculations is the State Supplementary Payment (SSP) federal
minimum. In 1976, the federal government required states to maintain SSP grant
levels at or above December 1976 levels. As such, the Legislature included the
cost of compliance with the mandate in the initial limit calculation. The SSP
federal minimum was later modified in 1983, requiring that states maintain SSP
grant levels at or above March 1983 levels—increasing the state’s cost of
compliance above the 1976 federal requirement. As previously mentioned,
federal mandates that were in place prior to 1978-79 were included in the initial
limit calculation, while federal mandates imposed after 1978-79 are eligible for
exclusion in subsequent SAL calculations. To be consistent with the state’s
implementation of the Gann Limit, it would be reasonable to exclude the
incremental difference in compliance costs between the initial 1976 and the
higher 1983 federally required SSP grant minimum from the SAL calculation.
However, the administration excludes the foral costs associated with the 1983

http://lao.ca.gov/Publications/Report/38007utm_source=laowww&utm medium=email&ut... 4/1 OBE)YS
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SSP federal minimum from its January 2018 SAL calculation ($2.6 billion in
2018-19). This is inappropriate as the state included in its appropriation limit
room to accommodate most of this spending that the administration now
proposes to exclude. This has the effect of allowing for more spending that the
real per capita 1978-79 level.

Fiscal Effect of Applying Consistent Approach Uncertain. As noted above,
there are some costs excluded by the administration that are inconsistent with the
implementation of the Gann Limit. However, there likely are other costs
resulting from post-1979 federal and court mandates the administration has not
yet identified. Applying the original mandate approach would require a complete
reassessment of mandates eligible for exclusion, a process that likely would
require several months. We therefore cannot estimate the net effect on room
under the SAL that would result from applying a mandate approach consistent
with the implementation of the Gann Limit.

Other Issues

Administration Does Not Account for Certain School Appropriations. As
described earlier, a core principle of the Gann Limit is that appropriations of
proceeds of taxes must be counted in either the state’s or local governments’
Gann Limit calculations. Similar to past years, the administration counts certain
K-12 discretionary grants as subventions such that these funds are excluded from
the state’s limit. These funds also are excluded from districts’ local limits
because (1) state law does not require districts to include them, and (2) most
districts are already spending at their limits. In other words, the discretionary
grants are not accounted for under state or local calculations, violating a core
principle of the Gann Limit. Counting these subventions at the state level reduces
room by $1.3 billion in 2016-17, $877 million in 2017-18, and $1.8 billion in
2018-19.

Incorporating Recently Released Data Reduces State Room. Each year, the
California Department of Education (CDE) releases data on school district
finances around the middle of February. The most recent release contains actual
school district data for 2016-17. The timing of this release does not allow the
administration to reflect the data in their January budget estimates. However, the
data show that less state education funding can be counted toward local district
limits than the administration had assumed. This reduction requires the state to
count correspondingly more funding toward its own limit. Incorporating the final

http://lao.ca.gov/Publications/Report/3800?utm_source=laowww&utm medium=email&ut... 4/1 086?8
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2016-17 data—as well as our estimates for 2017-18 and 2018-19—reduces state
room by $2.5 billion in 2016-17, $1.7 billion in 2017-18, and $610 million in
2018-19 (relative to the administration’s January 2018 estimates).

Administration’s Estimates Do Not Account for SAL Shifts. As described
earlier, when local property tax revenue outpaces growth in school district
appropriations limits, the state must transfer some of its limit to school districts
to ensure that they do not exceed their local limits. The CDE data show that the
downward shift in the state’s limit should be $357 million in 2016-17. We also
estimate that growth in local property tax revenue will continue to outpace
growth in school district limits in at least some cases, requiring additional shifts
in 2017-18 and 2018-19. To account for these shifts, we estimate that the SAL
should be decreased by $479 million in 2017-18 and $1.2 billion in 2018-19
(relative to the administration’s estimates). (The administration indicates that it
plans to revisit this issue as part of the May Revision.)

Realignment Funds Do Not Meet Statutory Definition of Subventions. As
described earlier, state statute defines state subventions as monies that local
governments can use for any purpose. The administration’s SAL calculations
exclude as subventions the portions of 1991 and 2011 realignment related to the
vehicle license fee (VLF). Specifically, these subventions total $2.7 billion in
2016-17, $2.8 billion in 2017-18, and $2.9 billion in 2018-19. As local
governments generally do not have discretion over the use of these funds, they
should be not counted as subventions.

Recommendation

Recommend Legislature Adopt LAO Adjustments to SAL. Figure 4 shows our
recommended adjustments to the administration’s SAL calculations.
Specifically, we recommend that the Legislature:

» Count K-12 discretionary grants at state level to ensure they are covered by
the Gann Limit calculations.

« Update the administration’s school subvention calculations to reflect February
2017 data released by CDE.

* Reduce the SAL in 2016-17, 2017-18, and 2018-19 to reflect shifts of the state
limit to school districts.

» Count VLF realignment funds under the state’s limit in accordance with the
statutory definition of subventions.

http://lao.ca.gov/Publications/Report/38007utm_source=laowww&utm_medium=email&ut... 4/1 OBE)‘CI)S
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Adopting these recommendations would reduce state room under the SAL by

$6.8 billion in 2016-17, $5.8 billion in 2017-18, and $6.5 billion in 2018-19.

Figure 4

LAO Recommended SAL Adjustments

(In Millions)

2016-17 2017-18 2018-19

Administration Estimate of Room Under SAL $16,150 $11,704 $12,026
LAO Recommended Adjustments:
Count school mandate costs at state level -1,281 -877 -1,757
Incorporate recent data on school subventions -2,510 -1,652 -610
Reduce SAL to account for shifting state room to schools -357 -479 -1,210
Count VLF realignment funds under state limit -2,652 -2,774 -2,890
LAO Estimate of Room Under SAL $9,350 $5,922 $5,559

SAL = state appropriations limit. VLF = vehicle license fee.

Recommend Legislature Direct Administration to Change Mandates
Approach. The administration’s approach for estimating costs resulting from

federal and court mandates is inconsistent with the implementation of the Gann
Limit because it excludes mandates costs without regard to when the mandates

were imposed. In order to be consistent with the implementation of the Gann
Limit, only costs resulting from mandates imposed after 1978-79 should be

excluded. We recommend that the Legislature direct the administration to change
its mandates approach moving forward to be consistent with the implementation

of the measure. As described earlier, this recommendation would require an
extensive reassessment of mandate costs, a process that likely would take the

administration months to complete.

http://lao.ca.gov/Publications/Report/3800?7utm_source=laowww&utm medium=email&ut... 4/1 O@%QS
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